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§2.127 Motions.

(a) Every motion must be submitted
in written form and must meet the re-
quirements prescribed in §2.126. It shall
contain a full statement of the
grounds, and shall embody or be ac-
companied by a brief. Except as pro-
vided in paragraph (e)(1) of this sec-
tion, a brief in response to a motion
shall be filed within twenty days from
the date of service of the motion unless
another time is specified by the Trade-
mark Trial and Appeal Board, or the
time is extended by stipulation of the
parties approved by the Board, or upon
motion granted by the Board, or upon
order of the Board. If a motion for an
extension is denied, the time for re-
sponding to the motion remains as
specified under this section, unless oth-
erwise ordered. Except as provided in
paragraph (e)(1) of this section, a reply
brief, if filed, shall be filed within
twenty days from the date of service of
the brief in response to the motion.
The time for filing a reply brief will
not be extended or reopened. The Board
will consider no further papers in sup-
port of or in opposition to a motion.
Neither the brief in support of a mo-
tion nor the brief in response to a mo-
tion shall exceed twenty-five pages in
length in its entirety, including table
of contents, index of cases, description
of the record, statement of the issues,
recitation of the facts, argument, and
summary. A reply brief shall not ex-
ceed ten pages in length in its entirety.
Exhibits submitted in support of or in
opposition to a motion are not consid-
ered part of the brief for purposes of de-
termining the length of the brief. When
a party fails to file a brief in response
to a motion, the Board may treat the
motion as conceded. An oral hearing
will not be held on a motion except on
order by the Board.

(b) Any request for reconsideration
or modification of an order or decision
issued on a motion must be filed within
one month from the date thereof. A
brief in response must be filed within
twenty days from the date of service of
the request.
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(c) Interlocutory motions, requests,
conceded matters, and other matters
not actually or potentially dispositive
of a proceeding may be acted upon by a
single Administrative Trademark
Judge of the Trademark Trial and Ap-
peal Board, or by an Interlocutory At-
torney or Paralegal of the Board to
whom authority to act has been dele-
gated, or by ESTTA. Motions disposed
of by orders entitled ‘“By the Trade-
mark Trial and Appeal Board” have
the same legal effect as orders by a
panel of three Administrative Trade-
mark Judges of the Board.

(d) When any party timely files a po-
tentially dispositive motion, including,
but not limited to, a motion to dismiss,
a motion for judgment on the plead-
ings, or a motion for summary judg-
ment, the case is suspended by the
Trademark Trial and Appeal Board
with respect to all matters not ger-
mane to the motion and no party
should file any paper which is not ger-
mane to the motion except as other-
wise may be specified in a Board order.
If the case is not disposed of as a result
of the motion, proceedings will be re-
sumed pursuant to an order of the
Board when the motion is decided.

(e)(1) A party may not file a motion
for summary judgment until the party
has made its initial disclosures, except
for a motion asserting claim or issue
preclusion or lack of jurisdiction by
the Trademark Trial and Appeal Board.
A motion for summary judgment must
be filed before the day of the deadline
for pretrial disclosures for the first tes-
timony period, as originally set or as
reset. A motion under Rule 56(d) of the
Federal Rules of Civil Procedure, if
filed in response to a motion for sum-
mary judgment, shall be filed within
thirty days from the date of service of
the summary judgment motion. The
time for filing a motion under Rule
56(d) will not be extended or reopened.
If no motion under Rule 56(d) is filed, a
brief in response to the motion for
summary judgment shall be filed with-
in thirty days from the date of service
of the motion unless the time is ex-
tended by stipulation of the parties ap-
proved by the Board, or upon motion
granted by the Board, or upon order of
the Board. If a motion for an extension
is denied, the time for responding to
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the motion for summary judgment may
remain as specified under this section.
A reply brief, if filed, shall be filed
within twenty days from the date of
service of the brief in response to the
motion. The time for filing a reply
brief will not be extended or reopened.
The Board will consider no further pa-
pers in support of or in opposition to a
motion for summary judgment.

(2) For purposes of summary judg-
ment only, the Board will consider any
of the following, if a copy is provided
with the party’s brief on the summary
judgment motion: Written disclosures
or disclosed documents, a discovery
deposition or any part thereof with any
exhibit to the part that is filed, an in-
terrogatory and answer thereto with
any exhibit made part of the answer, a
request for production and the docu-
ments or things produced in response
thereto, or a request for admission and
any exhibit thereto and the admission
(or a statement that the party from
which an admission was requested
failed to respond thereto). If any mo-
tion for summary judgment is denied,
the parties may stipulate that the ma-
terials submitted with briefs on the
motion be considered at trial as trial
evidence, which may be supplemented
by additional evidence during trial.

(f) The Board will not hold any per-
son in contempt, or award attorneys’
fees or other expenses to any party.

[48 FR 23140, May 23, 1983, as amended at 54
FR 34900, Aug. 22, 1989; 63 FR 48099, Sept. 9,
1998; 63 FR 52159, Sept. 30, 1998; 68 FR 55768,
Sept. 26, 2003; 72 FR 42262, Aug. 1, 2007; 81 FR
69983, Oct. 7, 2016; 82 FR 33806, July 21, 2017]

§2.128 Briefs at final hearing.

(a)(1) The brief of the party in the po-
sition of plaintiff shall be due not later
than sixty days after the date set for
the close of rebuttal testimony. The
brief of the party in the position of de-
fendant, if filed, shall be due not later
than thirty days after the due date of
the first brief. A reply brief by the
party in the position of plaintiff, if
filed, shall be due not later than fifteen
days after the due date of the defend-
ant’s brief.

(2) When there is a counterclaim, or
when proceedings have been consoli-
dated and one party is in the position
of plaintiff in one of the involved pro-
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ceedings and in the position of defend-
ant in another of the involved pro-
ceedings, or when there is an inter-
ference or a concurrent use registra-
tion proceeding involving more than
two parties, the Trademark Trial and
Appeal Board will set the due dates for
the filing of the main brief, and the an-
swering brief, and the rebuttal brief by
the parties.

(3) When a party in the position of
plaintiff fails to file a main brief, an
order may be issued allowing plaintiff
until a set time, not less than fifteen
days, in which to show cause why the
Board should not treat such failure as
a concession of the case. If plaintiff
fails to file a response to the order, or
files a response indicating that plain-
tiff has lost interest in the case, judg-
ment may be entered against plaintiff.
If a plaintiff files a response to the
order showing good cause, but does not
have any evidence of record and does
not move to reopen its testimony pe-
riod and make a showing of excusable
neglect sufficient to support such re-
opening, judgment may be entered
against plaintiff for failure to take tes-
timony or submit any other evidence.

(b) Briefs must be submitted in writ-
ten form and must meet the require-
ments prescribed in §2.126. Each brief
shall contain an alphabetical index of
cited cases. Without prior leave of the
Trademark Trial and Appeal Board, a
main brief on the case shall not exceed
fifty-five pages in length in its en-
tirety, including the table of contents,
index of cases, description of the
record, statement of the issues, recita-
tion of the facts, argument, and sum-
mary; and a reply brief shall not exceed
twenty-five pages in its entirety. Evi-
dentiary objections that may properly
be raised in a party’s brief on the case
may instead be raised in an appendix or
by way of a separate statement of ob-
jections. The appendix or separate
statement is not included within the
page limit. Any brief beyond the page
limits and any brief with attachments
outside the stated requirements may
not be considered by the Board.

[48 FR 23140, May 23, 1983; 48 FR 27226, June
14, 1983, as amended at 54 FR 34900, Aug. 22,
1989; 68 FR 55768, Sept. 26, 2003; 81 FR 69984,
Oct. 7, 2016]
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