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§4287.135

(1) The lender must not issue any
new promissory notes. The assumption
must be completed in accordance with
applicable law and must contain the
Agency case number of the transferor
and transferee. The lender must pro-
vide the Agency with a copy of the
transfer and assumption agreement.
The lender must ensure that all trans-
fers and assumptions are noted on all
original Loan Note Guarantees.

(2) A new loan agreement, consistent
in principle with the original loan
agreement, must be executed to estab-
lish the terms and conditions of the
loan being assumed. An assumption
agreement can be used to establish the
loan covenants.

(3) Upon execution of the transfer
and assumption, the lender must pro-
vide the Agency with a written legal
opinion that the transfer and assump-
tion is completed, valid, and enforce-
able, and certification that the transfer
and assumption is consistent with the
conditions outlined in the Agency’s
conditions of approval for the transfer
and complies with all Agency regula-
tions.

(1) Loss/repurchase resulting from trans-
fer. (1) Any resulting loss must be proc-
essed in accordance with §4287.158.

(2) If a holder owns any of the guar-
anteed portion, such portion must be
repurchased by the lender or the Agen-
cy in accordance with §4279.78 of this
chapter.

(j) Related party. If the transferor and
transferee are affiliated or related par-
ties, any transfer and assumption must
be for the full amount of the debt.

(k) Cash downpayment. The lender
may allow the transferee to make cash
downpayments directly to the trans-
feror provided:

(1) The transfer and assumption is
made for the total indebtedness;

(2) The lender recommends that the
cash be released, and the Agency con-
curs prior to the transaction being
completed. The lender may require
that an amount be retained for a de-
fined period of time as a reserve
against future defaults. Interest on
such account may be paid periodically
to the transferor or transferee as
agreed;

(3) The lender determines that the
transferee has the repayment ability to
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meet the obligations of the assumed
guaranteed loan, as well as any other
indebtedness; and

(4) Any payments by the transferee
to the transferor will not suspend the
transferee’s obligations to continue to
meet the guaranteed loan payments as
they come due under the terms of the
assumption.

(1) Annual renewal fees. The lender
must pay any annual renewal fee pub-
lished in the FEDERAL REGISTER and
then in effect at the time the loan is
closed for the duration of the Loan
Note Guarantee. Annual renewal fees
are due for the entire year even if the
Loan Note Guarantee is terminated be-
fore the end of the year.

§4287.135 Substitution of lender.

After the issuance of a Loan Note
Guarantee, the lender is prohibited
from selling or transferring the entire
loan without the prior written ap-
proval of the Agency. Because the Loan
Note Guarantee is associated with a
specific promissory note and cannot be
transferred to a new promissory note,
the lender must transfer the original
promissory note to the new lender, who
must agree to its current loan terms,
including the interest rate, secondary
market holder (if any), collateral, loan
agreement terms, and guarantors. The
new lender must also obtain the origi-
nal Loan Note Guarantee, original per-
sonal and corporate guarantee(s), and
the loan payment history from the
transferor lender. If the new lender
wishes to modify the loan terms after
acquisition, the new lender must sub-
mit a request to the Agency.

(a) The Agency may approve the sub-
stitution of a new lender if:

(1) The proposed substitute lender:

(i) Is an eligible lender in accordance
with §4279.29 of this chapter and is ap-
proved as such;

(ii) Is able to service the loan in ac-
cordance with the original loan docu-
ments; and

(iii) Agrees in writing to acquire title
to the unguaranteed portion of the
loan held by the original lender and as-
sumes all original loan requirements,
including liabilities and servicing re-
sponsibilities.

(2) The substitution of the lender is
requested in writing by the borrower,
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the proposed substitute lender, and the
original lender of record, if still in ex-
istence.

(b) The Agency will not pay any loss
or share in any costs (e.g., appraisal
fees and environmental assessments)
with a new lender unless a relationship
is established through a substitution of
lender in accordance with paragraph
(a) of this section. This includes situa-
tions where a lender is merged with or
acquired by another lender and situa-
tions where the lender has failed and
been taken over by a regulatory agency
such as the Federal Deposit Insurance
Corporation (FDIC) and the loan is sub-
sequently sold to another lender.

(c) Where the lender has failed and
been taken over by the FDIC and the
loan is liquidated by the FDIC rather
than being sold to another lender, the
Agency will pay losses and share in
costs as if the FDIC were an approved
substitute lender.

(d) In cases where there is a substi-
tution of the lender, the Agency and
the new lender must execute a new
Form RD 42794, ‘“Lender’s Agree-
ment,” unless a valid Lender’s Agree-
ment already exists with the new lend-
er.

§4287.136 Lender failure.

(a) Uninsured lender. The lender or in-
suring agency cannot arbitrarily
change the Lender’s Agreement and re-
lated documents on the guaranteed
loan, and the Agency will make the
successor to the failed institution
aware of the statutory and regulatory
requirements. If the acquiring institu-
tion is not an eligible lender as set
forth in §4279.29 of this chapter, the
Loan Note Guarantee will not be en-
forceable, and the institution must
promptly apply to become an eligible
lender. The failure of the uninsured
lender to become an eligible lender will
result in the Loan Note Guarantee
being unenforceable. A new lender ap-
proved by the Agency will be afforded
the benefits of the Loan Note Guar-
antee in the sharing of any loss and eli-
gible expenses subject to the limits
that are set forth in the regulations
governing the program.

(b) Insured lender. The FDIC and the
Agency have entered into an Inter-
Agency Agreement and all parties are

§4287.145

to abide by this Agreement or suc-
cessor document(s). This document sets
forth the duties and responsibilities of
each Agency when an institution fails.
The lender must take such action that
a reasonably prudent lender would take
if it did not have a Loan Note Guar-
antee to protect the lender and Agen-
cy’s mutual interest.

§§4287.137-4287.144 [Reserved]

§4287.145 Default by borrower.

The lender’s primary responsibilities
in default are to act prudently and ex-
peditiously, to work with the borrower
to bring the account current or cure
the default through restructuring if a
realistic plan can be developed, or to
accelerate the account and conduct a
liquidation in a manner that will mini-
mize any potential loss. The lender
may initiate liquidation subject to sub-
mission and approval of a complete lig-
uidation plan.

(a) The lender must notify the Agen-
cy when a borrower is more than 30
days past due on a payment and the de-
linquency cannot be cured within 30
days or when a borrower is otherwise in
default of covenants in the loan agree-
ment by promptly submitting Form
RD 1980-44, ‘“‘Guaranteed Loan Bor-
rower Default Status,” or processing
the Default Status report in LINC. The
lender must update the loan’s status
each month using either Form RD 1980
44 or the LINC Default Status report
until such time as the loan is no longer
in default. If a monetary default ex-
ceeds 60 days, the lender must meet
with the Agency and, if practical, the
borrower to discuss the situation.

(b) In considering options, the pros-
pects for providing a permanent cure
without adversely affecting the risk to
the Agency and the lender is the para-
mount objective.

(1) Curative actions (subject to the
rights of any holder and Agency con-
currence) include, but are not limited
to:

(i) Deferment of principal and/or in-
terest payments;

(ii) An additional unguaranteed tem-
porary loan by the lender to bring the
account current;

(iii) Reamortization of or resched-
uling the payments on the loan;
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