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Commodity Futures Trading Commission § 40.12 

1a(19)(iv) of the Act, that involves, re-
lates to, or references terrorism, assas-
sination, war, gaming, or an activity 
that is unlawful under any State or 
Federal law; or 

(2) An agreement, contract, trans-
action, or swap based upon an excluded 
commodity, as defined in Section 
1a(19)(iv) of the Act, which involves, re-
lates to, or references an activity that 
is similar to an activity enumerated in 
§ 40.11(a)(1) of this part, and that the 
Commission determines, by rule or reg-
ulation, to be contrary to the public in-
terest. 

(b) [Reserved] 
(c) 90-day review and approval of cer-

tain event contracts. The Commission 
may determine, based upon a review of 
the terms or conditions of a submission 
under § 40.2 or § 40.3, that an agreement, 
contract, transaction, or swap based on 
an excluded commodity, as defined in 
Section 1a(19)(iv) of the Act, which 
may involve, relate to, or reference an 
activity enumerated in § 40.11(a)(1) or 
§ 40.11(a)(2), be subject to a 90-day re-
view. The 90-day review shall com-
mence from the date the Commission 
notifies the registered entity of a po-
tential violation of § 40.11(a). 

(1) The Commission shall request 
that a registered entity suspend the 
listing or trading of any agreement, 
contract, transaction, or swap based on 
an excluded commodity, as defined in 
Section 1a(19)(iv) of the Act, which 
may involve, relate to, or reference an 
activity enumerated in § 40.11(a)(1) or 
§ 40.11(a)(2), during the Commission’s 
90-day review period. The Commission 
shall post on the Web site a notifica-
tion of the intent to carry out a 90-day 
review. 

(2) Final determination. The Commis-
sion shall issue an order approving or 
disapproving an agreement, contract, 
transaction, or swap that is subject to 
a 90-day review under § 40.11(c) not 
later than 90 days subsequent to the 
date that the Commission commences 
review, or if applicable, at the conclu-
sion of such extended period agreed to 
or requested by the registered entity. 

§ 40.12 Staying of certification and 
tolling of review period pending ju-
risdictional determination. 

(a) Notice of novel derivative products. 
(1) A registered entity certifying, sub-
mitting for approval, or otherwise fil-
ing a proposal to list, trade, or clear a 
novel derivative product (other than a 
product subject to the provisions of 
§ 1.8 of this chapter) having elements of 
both a security and a contract for the 
sale of a commodity for future delivery 
(or an option on such contract or an 
option on a commodity) may provide 
notice of its proposal to the Commis-
sion and the Securities and Exchange 
Commission with a statement that 
written notice has been provided to 
both agencies through an appropriate 
means provided in each Commission’s 
regulations. 

(2) If concurrent notice is not pro-
vided pursuant to § 40.12(a)(1), the Com-
mission shall notify the Securities and 
Exchange Commission of the registered 
entity’s submission of a novel deriva-
tive product described in § 40.12(a)(1) 
and accompany such notice with a copy 
of the submission. The Commission 
shall determine whether a particular 
submission is a novel derivative prod-
uct requiring notice to the Securities 
and Exchange Commission not later 
than five business days subsequent to 
the date that the registered entity sub-
mits the product for Commission re-
view. 

(b) Tolling of review period. Upon re-
ceipt of a request for a jurisdictional 
determination, pursuant to Section 
718(a)(2) of the Dodd-Frank Act, by the 
Commission or the Securities and Ex-
change Commission, the product cer-
tification shall be stayed or the ap-
proval review period shall be tolled 
until a final determination order is 
issued. 

(1) The Commission will provide the 
registered entity with a written notice 
of stay pending issuance of a final de-
termination order by the Commission 
or the Securities and Exchange Com-
mission. 

(2) The stay shall be withdrawn or 
the approval review period shall re-
sume upon the Commission’s or the Se-
curities and Exchange Commission’s 
issuance of a final determination order 
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finding that the Commission has juris-
diction over the submission. 

(3) Determination order. A final deter-
mination, for purposes of § 40.12(b) of 
this part, shall be a determination 
order issued by the Commission or the 
Securities and Exchange Commission 
pursuant to Section 718(a)(3) of the 
Dodd-Frank Act. 

(c) Judicial review of determination 
order. The filing of a petition by a com-
plaining Commission, pursuant to Sec-
tion 718(b) of the Dodd-Frank Act, shall 
operate as a stay of the agency order. 

(1) The stay shall remain in effect 
until the date on which the United 
States Court of Appeals for the District 
of Columbia Circuit issues a final de-
termination pursuant to Section 
718(b)(4) of the Dodd-Frank Act, or 
until such date that there is a final dis-
position of an appeal of that deter-
mination. 

(2) The submission review period 
shall resume upon issuance of a final 
determination, as described in 
§ 40.12(c)(1), that the Commission has 
jurisdiction over the submission. 

APPENDIX A TO PART 40—SCHEDULE OF 
FEES 

(a) Applications for product approval. Each 
application for product approval under § 40.3 
must be accompanied by a check or money 
order made payable to the Commodity Fu-
tures Trading Commission in an amount to 
be determined annually by the Commission 
and published in the FEDERAL REGISTER. 

(b) Checks and applications should be sent 
to the attention of the Office of the Secre-
tariat, Commodity Futures Trading Commis-
sion, Three Lafayette Centre, 1155 21st 
Street, N.W., Washington, DC 20581. No 
checks or money orders may be accepted by 
personnel other than those in the Office of 
the Secretariat. 

(c) Failure to submit the fee with an appli-
cation for product approval will result in re-
turn of the application. Fees will not be re-
turned after receipt. 

APPENDIXES B–C TO PART 40 [RESERVED] 

APPENDIX D TO PART 40—SUBMISSION 
COVER SHEET AND INSTRUCTIONS 

(a) A properly completed submission cover 
sheet shall accompany all rule and product 

submissions submitted electronically by a 
registered entity in a format and manner 
specified by the Secretary of the Commission 
to the Secretary of the Commission. A prop-
erly completed submission cover sheet shall 
include all of the following: 

1. Identifier Code (optional)—A registered 
entity Identifier Code at the top of the cover 
sheet, if applicable. Such codes are com-
monly generated by registered entities to 
provide an identifier that is unique to each 
filing (e.g., NYMEX Submission 03–116). 

2. Date—The date of the filing. 
3. Organization—The name of the organiza-

tion filing the submission (e.g., CBOT). 
4. Filing as a—Check in the appropriate box 

indicating that the rule or product is being 
submitted by a designated contract market 
(DCM), derivatives clearing organization 
(DCO), swap execution facility (SEF), or 
swap data repository (SDR). 

5. Type of Filing—An indication as to 
whether the filing is a new rule, rule amend-
ment or new product. The registered entity 
should check the appropriate box to indicate 
the applicable category under that heading. 

6. Rule Numbers—For rule filings, the rule 
number(s) being adopted or modified in the 
case of rule amendment filings. 

7. Description—For rule or rule amendment 
filings, a description of the new rule or rule 
amendment, including a discussion of its ex-
pected impact on the registered entity, mar-
ket participants, and the overall market. 
The narrative should describe the substance 
of the submission with enough specificity to 
characterize all material aspects of the fil-
ing. 

(b) Other Requirements—A submission shall 
comply with all applicable filing require-
ments for proposed rules, rule amendments, 
or products. The filing of the submission 
cover sheet does not obviate the registered 
entity’s responsibility to comply with appli-
cable filing requirements (e.g., rules sub-
mitted for Commission approval under § 40.5 
must be accompanied by an explanation of 
the purpose and effect of the proposed rule 
along with a description of any substantive 
opposing views). 

(c) Checking the box marked ‘‘confidential 
treatment requested’’ on the Submission 
Cover Sheet does not obviate the submitter’s 
responsibility to comply with all applicable 
requirements for requesting confidential 
treatment in § 40.8 and, where appropriate, 
§ 145.9 of this chapter, and will not substitute 
for notice or full compliance with such re-
quirements. 

[80 FR 59578, Oct. 2, 2015] 
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