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inspection and copying at the Commis-
sion office where they are ordinarily 
maintained, or at such other place as 
the parties, in writing, may agree. A 
respondent shall not be given custody 
of the documents or leave to remove 
the documents from the Commission’s 
offices pursuant to the requirements of 
this section other than by written 
agreement of the Division of Enforce-
ment. Such agreement shall specify the 
documents subject to the agreement, 
the date they shall be returned and 
such other terms or conditions as are 
appropriate to provide for the safe-
keeping of the documents. 

(f) Copying costs and procedures. The 
respondent may obtain a photocopy of 
any documents made available for in-
spection. The respondent shall be re-
sponsible for the cost of photocopying. 
Unless otherwise ordered, charges for 
copies made by the Division of Enforce-
ment at the request of the respondent 
will be at the rate charged pursuant to 
the fee schedule identified on the Free-
dom of Information Act (‘‘FOIA’’) web 
page of the Commission’s website at 
http://www.sec.gov for copies. The re-
spondent shall be given access to the 
documents at the Commission’s offices 
or such other place as the parties may 
agree during normal business hours for 
copying of documents at the respond-
ent’s expense. 

(g) Issuance of investigatory subpoenas 
after institution of proceedings. The Divi-
sion of Enforcement shall promptly in-
form the hearing officer and each party 
if investigatory subpoenas are issued 
under the same investigation file num-
ber or pursuant to the same order di-
recting private investigation (‘‘formal 
order’’) under which the investigation 
leading to the institution of pro-
ceedings was conducted. The hearing 
officer shall order such steps as nec-
essary and appropriate to assure that 
the issuance of investigatory sub-
poenas after the institution of pro-
ceedings is not for the purpose of ob-
taining evidence relevant to the pro-
ceedings and that any relevant docu-
ments that may be obtained through 
the use of investigatory subpoenas in a 
continuing investigation are made 
available to each respondent for in-
spection and copying on a timely basis. 

(h) Failure to make documents avail-
able—harmless error. In the event that a 
document required to be made avail-
able to a respondent pursuant to this 
section is not made available by the 
Division of Enforcement, no rehearing 
or redecision of a proceeding already 
heard or decided shall be required, un-
less the respondent shall establish that 
the failure to make the document 
available was not harmless error. 

[60 FR 32796, June 23, 1995; 60 FR 46499, Sept. 
7, 1995, as amended at 68 FR 35789, June 17, 
2003; 69 FR 13177, Mar. 19, 2004; 81 FR 50235, 
July 29, 2016; 84 FR 50738, Sept. 26, 2019] 

§ 201.231 Enforcement and discipli-
nary proceedings: Production of 
witness statements. 

(a) Availability. Any respondent in an 
enforcement or disciplinary proceeding 
may move that the Division of Enforce-
ment produce for inspection and copy-
ing any statement of any person called 
or to be called as a witness by the Divi-
sion of Enforcement that pertains, or is 
expected to pertain, to his or her direct 
testimony and that would be required 
to be produced pursuant to the Jencks 
Act, 18 U.S.C. 3500. For purposes of this 
section, statement shall have the mean-
ing set forth in 18 U.S.C. 3500(e). Such 
production shall be made at a time and 
place fixed by the hearing officer and 
shall be made available to any party, 
provided, however, that the production 
shall be made under conditions in-
tended to preserve the items to be in-
spected or copied. 

(b) Failure to produce—harmless error. 
In the event that a statement required 
to be made available for inspection and 
copying by a respondent is not turned 
over by the Division of Enforcement, 
no rehearing or redecision of a pro-
ceeding already heard or decided shall 
be required unless the respondent es-
tablishes that the failure to turn over 
the statement was not harmless error. 

[60 FR 32796, June 23, 1995, as amended at 69 
FR 13177, Mar. 19, 2004] 

§ 201.232 Subpoenas. 
(a) Availability; procedure. In connec-

tion with any hearing ordered by the 
Commission or any deposition per-
mitted under § 201.233, a party may re-
quest the issuance of subpoenas requir-
ing the attendance and testimony of 
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