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staff person and a satisfactory back-
ground investigation has been com-
pleted on that staff person. 

§ 136.418 What should the IHS do if an 
individual has been charged with 
an offense but the charge is pend-
ing or no disposition has been made 
by a court? 

(a) The IHS may deny the applicant 
employment until the charge has been 
resolved. 

(b) The IHS may deny the employee 
any on-the-job contact with children 
until the charge is resolved. 

(c) The IHS may detail or reassign 
the employee to other duties that do 
not involve regular contact with chil-
dren. 

(d) The IHS may place the employee 
on indefinite suspension, in accordance 
with statutory and regulatory require-
ments, until the court has disposed of 
the charge. 

PART 136a—INDIAN HEALTH 

Subpart A—Purpose 

Sec. 
136a.1 Purpose of the regulations. 
136a.2 Administrative instructions. 

Subpart B—What Services Are Available 
and Who Is Eligible To Receive Care? 

136a.10 Definitions. 
136a.11 Services available. 
136a.12 Persons to whom health services 

will be provided. 
136a.13 Authorization for contract health 

services. 
136a.14 Reconsideration and appeals. 
136a.15 Health Service Delivery Areas. 
136a.16 Beneficiary Identification Cards and 

verification of tribal membership. 

Subpart C [Reserved] 

Subpart D—Transition Provisions 

136a.31 Transition period. 
136a.32 Delayed implementation. 
136a.33 Grace period. 
136a.34 Care and treatment of people losing 

eligibility. 

Subpart E—Preference in Employment 

136a.41 Definitions. 
136a.42 Appointment actions. 

136a.43 Application procedure for preference 
eligibility. 

Subpart F—Abortions and Related Medical 
Services in Indian Health Service Fa-
cilities and Indian Health Service Pro-
grams 

136a.51 Applicability. 
136a.52 Definitions. 
136a.53 General rule. 
136a.54 Life of the mother would be endan-

gered. 
136a.55 Drugs and devices and termination 

of ectopic pregnancies. 
136a.56 Recordkeeping requirements. 
136a.57 Confidentiality. 

Subpart G—Residual Status 

136.61 Payor of last resort. 

AUTHORITY: Sec. 3, 68 Stat. 674; 42 U.S.C. 
2003, 42 Stat. 208, sec. 1, 68 Stat. 674; 25 U.S.C. 
13, 42 U.S.C. 2001, unless otherwise noted. 

SOURCE: 64 FR 58318, 58319, Oct. 28, 1999, un-
less otherwise noted. Redesignated at 67 FR 
35342, May 17, 2002. 

Subpart A—Purpose 

§ 136a.1 Purpose of the regulations. 
These regulations establish general 

principles and program requirements 
for carrying out the Indian health pro-
gram. 

[46 FR 40692, Aug. 11, 1981. Redesignated at 52 
FR 35048, Sept. 16, 1987] 

§ 136a.2 Administrative instructions. 
The Service periodically issues ad-

ministrative instructions to its officers 
and employees which are primarily 
found in the Indian Health Service 
Manual and the Area Office and Pro-
gram Office supplements. These in-
structions are operating procedures to 
assist officers and employees in car-
rying out their responsibilities, and are 
not regulations establishing program 
requirements which are binding upon 
members of the general public. 

[46 FR 40692, Aug. 11, 1981. Redesignated at 52 
FR 35048, Sept. 16, 1987] 

Subpart B—What Services Are 
Available and Who Is Eligible 
To Receive Care? 

§ 136a.10 Definitions. 
As used in this subpart: 
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Appropriate ordering official means, 
unless otherwise specified by contract 
with the health care facility or pro-
vider or by a contract with a tribe or 
tribal organization, the ordering offi-
cial for the Service Unit in which the 
individual requesting contract health 
services or on whose behalf the services 
are requested, resides. 

Area Director means the Director of 
an Indian Health Service Area Office 
designated for purposes for administra-
tion of Indian Health Service Pro-
grams. 

Contract health services means health 
services provided at the expense of the 
Indian Health Service from public or 
private medical or hospital facilities 
other than those of the Service or 
those funded by the Service. 

Emergency means any medical condi-
tion for which immediate medical at-
tention is necessary to prevent the 
death or serious impairment of the 
health of an individual. 

Health Service Delivery Area means a 
geographic area designated pursuant to 
§ 36.15 of this subpart. 

Indian tribe means any Indian tribe, 
band, nation, or other organized group 
or community, including any Alaska 
Native village or regional or village 
corporation as defined in or established 
pursuant to the Alaska Native Claims 
Settlement Act, 43 U.S.C. 1601 et. seq., 
which is recognized as eligible for the 
special programs and services provided 
by the United States to Indians be-
cause of their status as Indians. 

Reservation means any Federally rec-
ognized Indian tribe’s reservation, 
Pueblo, or colony, including former 
reservations in Oklahoma, Alaska Na-
tive regions established pursuant to 
the Alaska Native Claims Settlement 
Act (43 U.S.C. 1601 et seq.), and Indian 
allotments if considered reservation 
land by the Bureau of Indian Affairs. 

Reside means living in a locality with 
the intent to make it a fixed and a per-
manent home. The following persons 
will be deemed residents of the Health 
Service Delivery Area: 

(1) Students who are temporarily ab-
sent from the Health Service Delivery 
Area during full time attendance at 
programs of vocational, technical, or 
academic education including normal 
school breaks; 

(2) Persons who are temporarily ab-
sent from the Health Service Delivery 
Area for purposes of travel or employ-
ment (such as seasonal or migratory 
workers); 

(3) Indian children placed in foster 
care outside the Health Service Deliv-
ery Area by order of a court of com-
petent jurisdiction and who were resi-
dents within the Health Service Deliv-
ery Area at the time of the court order. 

Secretary means the Secretary of 
Health and Human Services and any 
other officer or employee of the De-
partment of Health and Human Serv-
ices to whom the authority involved 
has been delegated. 

Service means the Indian Health Serv-
ice. 

Service Unit Director means the Direc-
tor of Indian Health Service programs 
for a designated geographical or tribal 
area of responsibility or the equivalent 
official of a contractor administering 
an IHS program. 

[52 FR 35048, Sept. 16, 1987, as amended at 55 
FR 4609, Feb. 9, 1990] 

§ 136a.11 Services available. 
(a) Type of services that may be avail-

able. Services for the Indian commu-
nity served by the local facilities and 
program may include hospital and 
medical care, dental care, public health 
nursing and preventive care including 
immunizations, and health examina-
tion of special groups such as school 
children. 

(b) Where services are available. Avail-
able services will be provided at hos-
pitals and clinics of the Service, and at 
contract facilities (including tribal fa-
cilities under contract with the Serv-
ice). 

(c) Determination of what services are 
available. The Service does not provide 
the same health services in each area 
served. The services provided to any 
particular Indian community will de-
pend upon the facilities and services 
available from sources other than the 
Service and the financial and personnel 
resources made available to the Serv-
ice. 

(d) Priorities when funds, facilities, or 
personnel are insufficient to provide the 
indicated volume of services. Priorities 
for care and treatment, as among indi-
viduals who are within the scope of the 
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program, will be determined on the 
basis of relative medical need and ac-
cess to other arrangements for obtain-
ing the necessary care. 

[46 FR 40692, Aug. 11, 1981, as amended at 52 
FR 35048, Sept. 16, 1987] 

§ 136a.12 Persons to whom health serv-
ices will be provided. 

(a) Subject to the requirements of 
this subpart, the Indian Health Service 
will provide direct services at its facili-
ties, and contract health services, as 
medically indicated, and to the extent 
that funds and resources allocated to 
the particular Health Service Delivery 
Area permit, to persons of Indian or 
Alaska Native descent who: 

(1) Are members of a federally recog-
nized Indian tribe; and 

(2) Reside within a Health Service 
Delivery Area designated under § 36a.15; 
or 

(3) Are not members of a federally 
recognized Indian tribe but are the nat-
ural minor children (18 years old or 
under) of a member of a Federally rec-
ognized tribe and reside within a 
Health Service Delivery Area des-
ignated under § 36a.15. 

(b) Subject to the requirements of 
this subpart, the Indian Health Service 
will also provide direct services at its 
facilities and, except where otherwise 
provided, contract health services, as 
medically indicated and to the extent 
that funds and resources allocated to 
the particular Health Service Delivery 
Area permit, to people in the cir-
cumstances listed below: 

(1) To persons who meet the eligi-
bility criteria in paragraph (a) of this 
section except for the residency re-
quirement, who formerly resided with-
in a Health Service Delivery area des-
ignated under § 36a.15, and who present 
themselves to any Indian Health Serv-
ice or Indian Health Service funded fa-
cility (and to minor children of such 
persons if the children meet the eligi-
bility criteria in paragraph (a) of this 
section except for the residency re-
quirement). Contract health services 
may not be authorized for these indi-
viduals; 

(2) To a non-Indian woman pregnant 
with an eligible Indian’s child but only 
during the period of her pregnancy 
through post-partum (generally about 6 

weeks after delivery). In cases where 
the woman is not married to the eligi-
ble Indian under applicable state or 
tribal law, paternity must be acknowl-
edged in writing by the Indian or deter-
mined by order of a court of competent 
jurisdiction; 

(3) To non-Indian members of an eli-
gible Indian’s household if the medical 
officer in charge determines that the 
health services are necessary to con-
trol acute infectious disease or a public 
health hazard; and 

(4) To an otherwise eligible person for 
up to 90 days after the person ceases to 
reside in a Health Service Delivery 
Area when the Service Unit Director 
has been notified of the move. 

(c) Contract health services will not 
be authorized when and to the extent 
that Indian Health Service or Indian 
Health Service funded facilities are 
available to provide the needed care. 
When funds are insufficient to provide 
the volume of contract health services 
needed by the service population, the 
Indian Health Service shall determine 
service priorities on the basis of med-
ical need. 

(d) The Indian Health Service may 
provide direct services at its facilities 
on a fee-for-service basis to persons 
who are not beneficiaries under para-
graphs (a) and (b) of this section under 
a number of authorities including the 
following: 

(1) In emergencies under section 
322(b) of the Public Health Service Act, 
42 U.S.C. 249(b), and 42 CFR 32.111 of the 
regulations; 

(2) To Public Health Service and 
other Federal beneficiaries under Econ-
omy Act (31 U.S.C. 1535) arrangements 
to the extent that providing services 
does not interfere with or restrict the 
provision of services to Indian and 
Alaska Native beneficiaries; and 

(3) To non-beneficiaries residing 
within the Health Service Delivery 
Area when approved by the tribe or 
tribes located on the reservation but 
only to the extent that providing serv-
ices does not interfere with or restrict 
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the provision of services to Indian and 
Alaska Native beneficiaries. 

(Approved by the Office of Management and 
Budget under control number 0915–0107) 

[52 FR 35048, Sept. 16, 1987, as amended at 55 
FR 4609, Feb. 9, 1990; 65 FR 53914, Sept. 6, 
2000] 

§ 136a.13 Authorization for contract 
health services. 

(a) No payment will be made for med-
ical care and services obtained from 
non-Service providers or in non-Service 
facilities unless the applicable require-
ments of paragraphs (b) and (c) below 
have been met and a purchase order for 
the care and services has been issued 
by the appropriate ordering official to 
the medical care provider. 

(b) In non-emergency cases, a sick or 
disabled Indian, or an individual or 
agency acting on behalf of the Indian, 
or the medical care provider shall, 
prior to the provision of medical care 
and services, notify the appropriate or-
dering official of the need for services 
and supply information that the order-
ing official deems necessary to deter-
mine the relative medical need for the 
services and the individual’s eligi-
bility. The requirement for notice prior 
to providing medical care and services 
under this paragraph may be waived by 
the ordering official if: 

(1) Such notice and information is 
provided within 72 hours after the be-
ginning of treatment or admission to a 
health care facility; and 

(2) The ordering official determines 
that giving of notice prior to obtaining 
the medical care and services was im-
practicable or that other good cause 
exists for the failure to provide prior 
notice. 

(c) In emergency cases, a sick or dis-
abled Indian, or an individual or agen-
cy acting on behalf of the Indian, or 
the medical care provider shall, within 
72 hours after the beginning of treat-
ment for the condition or after admis-
sion to a health care facility notify the 
appropriate ordering official of the fact 
of the admission or treatment, to-
gether with information necessary to 
determine the relative medical need for 
the services and the eligibility of the 
Indian for the services. The 72-hour pe-
riod may be extended if the ordering of-
ficial determines that notification 

within the prescribed period was im-
practicable or that other good cause 
exists for the failure to comply. 

[43 FR 34654, Aug. 4, 1978. Redesignated at 52 
FR 35048, Sept. 16, 1987] 

§ 136a.14 Reconsideration and appeals. 
(a) Any person who has applied for 

and been denied health services or eli-
gibility by the Indian Health Service or 
by any contractor contracting to ad-
minister an Indian Health Service pro-
gram or portion of a program, includ-
ing tribes and tribal organizations con-
tracting under the Indian Self-Deter-
mination Act, shall be notified of the 
denial in writing together with a state-
ment of all the reasons for the denial. 
The notice shall advise the applicant 
that within 30 days from the receipt of 
the notice the applicant. 

(b) If the original decision is affirmed 
on reconsideration, the applicant shall 
be so notified in writing and advised 
that an appeal may be taken to the 
area or program director within 30 days 
of receipt of the notice of the reconsid-
ered decision. The appeal shall be in 
writing and shall set forth the grounds 
supporting the appeal. 

(c) If the original or reconsidered de-
cision is affirmed on appeal by the area 
or program director, the applicant 
shall be so notified in writing and ad-
vised that a further appeal may be 
taken to the Director, Indian Health 
Service, within 30 days of receipt of the 
notice. The appeal shall be in writing 
and shall set forth the grounds sup-
porting the appeal. The decision of the 
Director, Indian Health Service, shall 
constitute final administrative action. 

(Approved by the Office of Management and 
Budget under control number 0915–0107) 

[43 FR 34654, Aug. 4, 1978. Redesignated and 
amended at 52 FR 35048, 35049, Sept. 16, 1987] 

§ 136a.15 Health Service Delivery 
Areas. 

(a) The Indian Health Service will 
designate and publish as a notice in the 
FEDERAL REGISTER specific geographic 
areas within the United States includ-
ing Federal Indian reservations and 
areas surrounding those reservations 
as Health Service Delivery Areas. 

(b) The Indian Health Service may, 
after consultation with all the Indian 
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tribes affected, redesignate the bound-
aries of any Health Service Delivery 
Area followed by publication of a no-
tice in the FEDERAL REGISTER. Any re-
designation of a Health Service Deliv-
ery area will include the reservation, 
and those areas close to the reserva-
tion boundaries which can reasonably 
be considered part of the reservation 
service area based on consideration of 
the following factors: 

(1) The number of persons residing in 
the off-reservation area who would be 
eligible under § 36a.12(a) (1) and (3). 

(2) The number of persons residing in 
the off-reservation area who have tra-
ditionally received health services 
from the Indian Health Service and 
whose eligibility for services would be 
affected; 

(3) The geographic proximity of the 
off-reservation area to the reservation; 
and 

(4) Whether the Indians residing in 
the off-reservation area can be ex-
pected to need and to use health serv-
ices provided by the Indian Health 
Service given the alternate resources 
(health facilities and payment sources) 
available and accessible to them. 

(c) Notwithstanding paragraphs (a) 
and (b) of this section, the Indian 
Health Service may designate States, 
subdivisions of States such as counties 
or towns, or other identifiable geo-
graphic areas such as census divisions 
or zip code areas, as Health Service De-
livery Areas where reservations are 
nonexistent, or so small and scattered 
and the eligible Indian population so 
widely dispersed that it is inappro-
priate to use reservations as the basis 
for defining the Health Service Deliv-
ery Area. 

(d) Any Indian tribal government 
may request a change in the bound-
aries of the Health Service Delivery 
Area. Such a request should be sup-
ported by documentation related to the 
factors for consideration set out in 
paragraph (b) of this section and shall 
include documentation of any con-
sultation with or notification of other 
affected or nearby tribes. The request 
shall be submitted to the appropriate 
Area Director(s) who shall afford all In-
dian tribes affected the opportunity to 
express their views orally and in writ-
ing. The Area Director(s) shall then 

submit the request, including all com-
ments, together with the Area’s rec-
ommendation and independent findings 
or verification of the factors set out in 
paragraph (b) of this section, to the In-
dian Health Service Director or to the 
Director’s designee for the Indian 
Health Service decision. The decision 
of the Indian Health Service Director 
or the Director’s designee shall con-
stitute final agency action on the 
tribe’s request. Changes in the bound-
aries of Health Service Delivery Areas 
will be published in the FEDERAL REG-
ISTER. 

(Approved by the Office of Management and 
Budget under control number 0915–0107) 

[52 FR 35049, Sept. 16, 1987, as amended at 65 
FR 53914, Sept. 6, 2000] 

§ 136a.16 Beneficiary Identification 
Cards and verification of tribal 
membership. 

(a) The Indian Health Service will 
issue Beneficiary Identification Cards 
as evidence of beneficiary status to 
persons who are currently eligible for 
services under § 36a.12(a). Persons re-
questing Beneficiary Identification 
Cards must submit or have on file evi-
dence satisfactory to the Indian Health 
Service of tribal membership and resi-
dence within a Health Service Delivery 
Area. The absence of a Beneficiary 
Identification Card will not preclude 
an otherwise eligible Indian from ob-
taining services though it may delay 
the administrative determination that 
an individual is eligible for services on 
a no charge basis. 

(b) For establishing eligibility or ob-
taining a Beneficiary Identification 
Card, applicants must demonstrate 
that they are members of a federally 
recognized tribe. Membership in a fed-
erally recognized tribe is to be deter-
mined by the individual tribe or the 
Bureau of Indian Affairs. Therefore, 
the Indian Health Service will recog-
nize two methods of demonstrating 
tribal membership: 

(1) Documentation that the applicant 
meets the requirements of tribal mem-
bership as prescribed by the charter, 
articles of incorporation, or other legal 
instruments or traditional processes of 
the tribe and has been officially des-
ignated a tribal member by an author-
ized tribal official or body; or 
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(2) Certification of tribal enrollment 
or membership by the Secretary of the 
Interior acting through the Bureau of 
Indian Affairs. 

(c) Demonstrating membership in a 
federally recognized tribe is the re-
sponsibility of the applicant. However, 
the Indian Health Service may consult 
with the appropriate tribe or the Bu-
reau of Indian Affairs on outstanding 
questions regarding an applicant’s trib-
al membership if the Indian Health 
Service has some documentation that 
it believes may be helpful to the tribe 
or the Bureau of Indian Affairs in mak-
ing their determination. 

(Approved by the Office of Management and 
Budget under control number 0915–0107) 

[50 FR 35050, Sept. 16, 1987, as amended at 65 
FR 53914, Sept. 6, 2000] 

Subpart C [Reserved] 

Subpart D—Transition Provisions 

SOURCE: 52 FR 35050, Sept. 16, 1987, unless 
otherwise noted. 

§ 136a.31 Transition period. 
(a) The transition period for full im-

plementation of the new eligibility reg-
ulations consists of three parts; 

(1) A six month delayed implementa-
tion; 

(2) A six month grace period; and 
(3) A health care continuity period 

determined by medical factors. 

§ 136a.32 Delayed implementation. 
(a) The eligibility requirements in 

subparts A and B of this part become 
effective March 16, 1988. 

(b) During the six month delayed im-
plementation period the former eligi-
bility regulations will apply. 

§ 136a.33 Grace period. 
(a) Upon the effective date referred 

to in § 36a.32(a), individuals who would 
lose their eligibility under the new 
eligilibity regulations published on 
September 16, 1987, and who have made 
use of an Indian Health Service of In-
dian Health Service funded service 
within three years prior to September 
16, 1987 (date of publication of the new 
eligibility regulations) shall retain 
their eligibility for a six month grace 

period ending September 16, 1988. Dur-
ing this grace period such individual’s 
eligibility will continue to be deter-
mined under the former regulations ex-
cept that the new residency require-
ments established by subparts A and B 
must be met for the individual to be el-
igible. 

(b) All individuals who receive serv-
ices during the grace period based on 
paragraph (a) of this section and whose 
eligibility will terminate on September 
16, 1988, shall be notified in writing 
that after September 16, 1988 they will 
no longer the eligible for services as In-
dian Health Service beneficiaries. Such 
written notice should include an expla-
nation of their appeal rights as pro-
vided in § 36a.14 of the part. These pa-
tients shall be offered assistance in lo-
cating other health care providers and 
medical assistance programs. 

[52 FR 35050, Sept. 16, 1987, as amended at 65 
FR 53914, Sept. 6, 2000] 

§ 136a.34 Care and treatment of people 
losing eligibility. 

(a) Individuals who lose their eligi-
bility on September 16, 1988, (end of the 
grace period) and on that date are ac-
tively undergoing treatment may still 
be provided services for a limited pe-
riod in the following circumstances; 

(1) Inpatients in IHS and IHS funded 
facilities and those receiving inpatient 
care under contract, including contract 
health services, may continue to re-
ceive such care and necessary follow-up 
services at Indian Health Service ex-
pense until the need for hospitalization 
and follow-up services has ended as de-
termined by the responsible Indian 
Health Service or tribal physician, all 
other conditions being met including 
medical priorities; 

(2) Those actively undergoing a 
course of outpatient treatment either 
in Indian Health Service and Indian 
Health Service funded facilities or 
through contract health services, ter-
mination of which would impair the 
health of the individual patient, may 
continue to receive the treatment at 
Indian Health Service expense for a 
reasonable length of time, until the 
course of treatment reaches a point 
where it may safely be terminated or 
the patient transferred to other pro-
viders as determined by the responsible 
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Indian Health Service or tribal physi-
cian, all other conditions being met in-
cluding medical priorities. 

(3) Those under treatment for chronic 
degenerative conditions may be pro-
vided additional treatment at Indian 
Health Service expense for no longer 
than 1 year beyond the end of the grace 
period notwithstanding any determina-
tion that it was otherwise safe to 
transfer treatment to other providers, 
all other conditions being met includ-
ing medical priorities. 

(b) All patients receiving care under 
paragraph (a) of this section shall be 
notified in writing that, after discharge 
from care provided under any of the 
above circumstances, they will no 
longer be eligible for services as Indian 
Health Service beneficiaries. Such no-
tice shall include an explanation of 
their appeal rights as provided in 
§ 36a.14 of this part. These patients 
shall be offered assistance in locating 
other health care providers and med-
ical assistance programs. 

[52 FR 35050, Sept. 16, 1987, as amended at 65 
FR 53914, Sept. 6, 2000] 

Subpart E—Preference in 
Employment 

AUTHORITY: 25 U.S.C. 44, 45, 46 and 472; Pub. 
L. 83–568, 42 U.S.C. 2003. 

§ 136a.41 Definitions. 

For purposes of making appoint-
ments to vacancies in all positions in 
the Indian Health Service a preference 
will be extended to persons of Indian 
descent who are: 

(a) Members of any recognized Indian 
tribe now under Federal jurisdiction; 

(b) Descendants of such members who 
were, on June 1, 1934, residing within 
the present boundaries of any Indian 
reservation; 

(c) All others of one-half or more In-
dian blood of tribes indigenous to the 
United States; 

(d) Eskimos and other aboriginal peo-
ple of Alaska; or 

(e) Until January 4, 1990 or until the 
Osage Tribe has formally organized, 
whichever comes first, a person of at 
least one-quarter degree Indian ances-
try of the Osage Tribe of Indians, 

whose rolls were closed by an act of 
Congress. 

[43 FR 29783, July 11, 1978, as amended at 54 
FR 48246, Nov. 22, 1989] 

§ 136a.42 Appointment actions. 
(a) Preference will be afforded a per-

son meeting any one of the definitions 
of § 36a.41 whether the placement in the 
position involves initial appointment, 
reappointment, reinstatement, trans-
fer, reassignment, promotion, or any 
other personnel action intended to fill 
a vacancy. 

(b) Preference eligibles may be given 
a schedule A excepted appointment 
under 5 CFR 213.3116(b)(8). If the indi-
viduals are within reach on a Civil 
Service Register, they may be given a 
competitive appointment. 

[43 FR 29783, July 11, 1978, as amended at 65 
FR 53914, Sept. 6, 2000] 

§ 136a.43 Application procedure for 
preference eligibility. 

To be considered a preference eligi-
ble, the person must submit with the 
employment application a Bureau of 
Indian Affairs certification that the 
person is an Indian as defined by 
§ 36a.41 except that an employee of the 
Indian Health Service who has a cer-
tificate of preference eligibility on file 
in the Official Personnel Folder is not 
required to resubmit such proof but 
may instead include a statement on 
the application that proof of eligibility 
is on file in the Official Personnel 
Folder. 

[43 FR 29783, July 11, 1978, as amended at 65 
FR 53914, Sept. 6, 2000] 

Subpart F—Abortions and Related 
Medical Services in Indian 
Health Service Facilities and 
Indian Health Service Pro-
grams 

AUTHORITY: Sec. 1, 42 Stat. 208, 25 U.S.C. 13; 
sec. 1, 68 Stat. 674, 42 U.S.C. 2001; sec. 3, 68 
Stat. 674, 42 U.S.C. 2003. 

SOURCE: 47 FR 4018, Jan. 27, 1982, unless 
otherwise noted. 

§ 136a.51 Applicability. 
This subpart is applicable to the use 

of Federal funds in providing health 
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services to Indians in accordance with 
the provisions of subparts A, B, C, H, I 
and J of this part. 

§ 136a.52 Definitions. 
As used in this subpart: 
Physician means a doctor of medicine 

or osteopathy legally authorized to 
practice medicine and surgery at an In-
dian Health Service or tribally run fa-
cility, or by the State in which he or 
she practices. 

§ 136a.53 General rule. 
Federal funds may not be used to pay 

for or otherwise provide for abortions 
in the programs described in § 36a.51, 
except under the Circumstances 
discribed in § 36a.54. 

[47 FR 4018, Jan. 27, 1982, as amended at 65 
FR 53914, Sept. 6, 2000] 

§ 136a.54 Life of the mother would be 
endangered. 

Federal funds are available for an 
abortion when a physician has found 
and so certified in writing to the appro-
priate tribal or other contracting orga-
nization, or service unit or area direc-
tor, that ‘‘on the basis of my profes-
sional judgement the life of the mother 
would be endangered if the fetus were 
carried to term.’’ The certification 
must contain the name and address of 
the patient. 

§ 136a.55 Drugs and devices and termi-
nation of ectopic pregnancies. 

Federal funds are available for drugs 
or devices to prevent implantation of 
the fertilized ovum, and for medical 
procedures necessary for the termi-
nation of an ectopic pregnancy. 

§ 136a.56 Recordkeeping requirements. 
Documents required by § 36a.54 must 

be maintained for three years pursuant 
to the retention and custodial require-
ments for records at 45 CFR 74.20 et seq. 

[47 FR 4018, Jan. 27, 1982, as amended at 65 
FR 53914, Sept. 6, 2000] 

§ 136a.57 Confidentiality. 
Information which is acquired in con-

nection with the requirements of this 
subpart may not be disclosed in a form 
which permits the identification of an 
individual without the individual’s 

consent, except as may be necessary 
for the health of the individual or as 
may be necessary for the Secretary to 
monitor Indian Health Service program 
activities. In any event, any disclosure 
shall be subject to appropriate safe-
guards which will minimize the likeli-
hood of disclosures of personal infor-
mation in identifiable form. 

Subpart G—Residual Status 

§ 136a.61 Payor of last resort. 

(a) The Indian Health Service is the 
payor of last resort of persons defined 
as eligible for contract health services 
under these regulations, notwith-
standing any State or local law or reg-
ulation to the contrary. 

(b) Accordingly, the Indian Health 
Service will not be responsible for or 
authorize payment for contract health 
services to the extent that: 

(1) The Indian is eligible for alternate 
resources, as defined in paragraph (c), 
or 

(2) The Indian would be eligible for 
alternate resources if he or she were to 
apply for them, or 

(3) The Indian would be eligible for 
alternate resources under State or 
local law or regulation but for the Indi-
an’s eligibility for contract health 
services, or other health services, from 
the Indian Health Service or Indian 
Health Service funded programs. 

(c) Alternate resources means health 
care resources other than those of the 
Indian Health Service. Such resources 
include health care providers and insti-
tutions, and health care programs for 
the payment of health services includ-
ing but not limited to programs under 
title XVIII and XIX of the Social Secu-
rity Act (i.e., Medicare, Medicaid), 
State or local health care programs 
and private insurance. 

[55 FR 4609, Feb. 9, 1990] 

PART 137—TRIBAL SELF- 
GOVERNANCE 

Subpart A—General Provisions 

Sec. 
137.1 Authority, purpose and scope. 
137.2 Congressional policy. 
137.3 Effect on existing Tribal rights. 
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