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§298.34

are in excess of 87% percent or 75 per-
cent of Actual Cost, as the case may
be, shall be applied to retire a pro rata
portion of the Obligations.

[656 FR 45152, July 20, 2000, as amended at 67
FR 61282, Sept. 30, 2002]

§298.34 [Reserved]

§298.35 Title XI Reserve Fund and Fi-
nancial Agreement.

(a) Purpose. In order to provide us
with further security and to ensure
payment of the interest and principal
due on the Obligations, we will require
the Company to enter into a Title XI
Reserve Fund and Financial Agreement
(Agreement) at the first Closing at
which the Company issues Obligations.
We may waive or modify provisions of
the Agreement based on our evaluation
of the aggregate security for the Guar-
antees.

(b) Financial covenants. There will be
two sets of covenants. One set of cov-
enants will be imposed regardless of
the Company’s financial condition (pri-
mary covenants). The other set of cov-
enants will be imposed only if the Com-
pany does not meet specific financial
conditions (supplemental covenants).
The primary and supplemental cov-
enants are to be set forth in the Agree-
ment. Covenants shall be imposed on
the Company as follows:

(1) Primary covenants. So long as
Guarantees are in effect the Company
shall not, without our prior written
consent:

(i) Make any distribution of earnings,
except as may be permitted as follows:

(A) From retained earnings in an
amount specified in paragraph
(M)(1)(E)(C) of this section, provided
that, in the fiscal year in which the
distribution of earnings is made there
is no operating loss to the date of such
payment of such distribution of earn-
ings, and there was no operating loss in
the immediately preceding three fiscal
years, or there was a one-year oper-
ating loss during the immediately pre-
ceding three fiscal years, but such loss
was not in the immediately preceding
fiscal year, and there was positive net
income for the three year period;

(B) If distributions of earnings may
not be made under paragraph
(b)(1)(E)(A) of this section, a distribu-
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tion can be made in an amount equal
to the total operating net income for
the immediately preceding three fiscal
year period, provided that:

(I) There were no two successive
years of operating losses;

(2) There is no operating loss to the
date of such distribution in the fiscal
year in which such distribution is
made; and

(3) The distribution of earnings made
would not exceed an amount specified
in paragraph (b)(1)(i)(C) of this section;

(C) Distributions of earnings may be
made from earnings of prior years in an
aggregate amount equal to 40 percent
of the Company’s total net income
after tax for each of the prior years,
less any distributions that were made
in such years; or the aggregate of the
Company’s total net income after tax
for such prior years, provided that,
after making such distribution, the
Company’s Long-Term Debt does not
exceed its Net Worth. In computing net
income for purposes of this paragraph
(b)(1)(H)(C), extraordinary gains, such
as gains from the sale of assets, will be
excluded;

(ii) Enter into any service, manage-
ment or operating agreement for the
operation of the Vessel or the Shipyard
Project (excluding husbanding type
agreements), or appoint or designate a
managing or operating agent for the
operation of the Vessel or the Shipyard
Project (excluding husbanding agents)
unless approved by us;

(iii) Sell, mortgage, transfer, or de-
mise charter the Vessel or the Ship-
yvard Project or any assets to any non-
Related Party except as permitted in
paragraph (b)(1)(vii) of this section or
sell, mortgage, transfer, or demise
charter the Vessel or any assets to a
Related Party, unless such transaction
is at a fair market value as determined
by an independent appraiser acceptable
to us, and is a total cash transaction;

(iv) Enter into any agreement for
both sale and leaseback of the same as-
sets so sold unless the proceeds from
such sale are at least equal to the fair
market value of the property sold;

(v) Guarantee, or otherwise become
liable for the obligations of any other
Person, except with respect to any un-
dertakings as to the fees and expenses
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