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contractor contributes money or re-
sources, or agrees to make repayment
of nonrecurring costs, of a value of ap-
proximately 50 percent of the total cost
of the contract (i.e., Government, con-
tractor, and/or third party paid costs),
and the respective contributions are
not readily segregable for any work
element to be performed under the con-
tract. A clause may be used for all or
for only specifically identified tasks or
work elements under the contract. In
the latter instance, its use will be in
addition to whatever other data rights
clause is prescribed under this subpart,
with the contract specifically identi-
fying which clause is to apply to which
tasks or work elements. Further, this
type of clause may not be appropriate
where the purpose of the contract is to
produce data for dissemination to the
public, or to develop or demonstrate
technologies that will be available, in
any event, to the public for its direct
use.

(b) Where the contractor’s contribu-
tions are readily segregable (by per-
formance requirements and the funding
for the contract) and so identified in
the contract, any resulting data may
be treated under this clause as limited
rights data or restricted computer soft-
ware in accordance with 27.404-2(c) or
(d), as applicable; or if this treatment
is inconsistent with the purpose of the
contract, rights to the data may, if so
negotiated and stated in the contract,
be treated in a manner consistent with
paragraph (a) of this section.

27.409 Solicitation provisions and con-
tract clauses

(a) Generally, a contract should con-
tain only one data rights clause. How-
ever, where more than one is needed,
the contract should distinguish the
portion of contract performance to
which each pertains.

(b)(1) Insert the clause at 52.227-14,
Rights in Data—General, in solicita-
tions and contracts if it is con-
templated that data will be produced,
furnished, or acquired under the con-
tract, unless the contract is—

(i) For the production of special
works of the type set forth in 27.405-1,
although in these cases insert the
clause at 52.227-14, Rights in Data—
General, and make it applicable to
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data other than special works, as ap-
propriate (see paragraph (e) of this sec-
tion);

(ii) For the acquisition of existing
data, commercial computer software,
or other existing data, as described in
27.405-2 through 27.405-4 (see ©para-
graphs (f) and (g) of this section);

(iii) A small business innovation re-
search contract (see paragraph (h) of
this section);

(iv) To be performed outside the
United States (see paragraph (i)(1) of
this section);

(v) For architect-engineer services or
construction work (see paragraph (i)(2)
of this section);

(vi) For the management, operation,
design, or construction of a Govern-
ment-owned facility to perform re-
search, development, or production
work (see paragraph (i)(3) of this sec-
tion); or

(vii) A contract involving cospon-
sored research and development in
which a clause providing for less than
unlimited right has been authorized
(see 27.408).

(2) If an agency determines, in ac-
cordance with 27.404-2(b), to adopt the
alternate definition of ‘‘Limited Rights
Data’” in paragraph (a) of the clause,
use the clause with its Alternate I.

(3) If a contracting officer deter-
mines, in accordance with 27.404-2(c)
that it is necessary to obtain limited
rights data, use the clause with its Al-
ternate II. The contracting officer shall
complete paragraph (g)(3) to include
the purposes, if any, for which limited
rights data are to be disclosed outside
the Government.

(4) In accordance with 27.404-2(d), if a
contracting officer determines it is
necessary to obtain restricted com-
puter software, use the clause with its
Alternate III. Any greater or lesser
rights regarding the use, reproduction,
or disclosure of restricted computer
software than those set forth in the Re-
stricted Rights Notice of paragraph
(g)(4) of the clause shall be specified in
the contract and the notice modified
accordingly.

(6) Use the clause with its Alternate
IV in contracts for basic or applied re-
search (other than those for the man-
agement or operation of Government
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facilities, and contracts and sub-
contracts in support of programs being
conducted at those facilities or where
international agreements require oth-
erwise) to be performed solely by uni-
versities and colleges. The clause may
be used with its Alternate IV in other
contracts if in accordance with 27.404-
3(a), an agency determines to grant
permission for the contractor to assert
claim to copyright subsisting in all
data first produced without further re-
quest being made by the contractor.
When Alternate IV is used, the con-
tract may exclude items or categories
of data from the permission granted,
either by express provisions in the con-
tract or by the addition of a paragraph
(d)(4) to the clause (see 27.404-4).

(6) In accordance with 27.404-6, if the
Government needs the right to inspect
certain data at a contractor’s facility,
use the clause with its Alternate V.

(¢) In accordance with 27.404-2(c)(2)
and 27.404-2(d)(b), if the contracting of-
ficer desires to have an offeror state in
response to a solicitation whether lim-
ited rights data or restricted computer
software are likely to be used in meet-
ing the data delivery requirements set
forth in the solicitation, insert the pro-
vision at 52.227-15, Representation of
Limited Rights Data and Restricted
Computer Software, in any solicitation
containing the clause at 52.227-14,
Rights in Data—General. The contrac-
tor’s response may provide an aid in
determining whether the clause should
be used with Alternate II and/or Alter-
nate III.

(d) Insert the clause at 52.227-16, Ad-
ditional Data Requirements, in solici-
tations and contracts involving experi-
mental, developmental, research, or
demonstration work (other than basic
or applied research to be performed
solely by a university or college where
the contract amount will be $500,000 or
less) unless all the requirements for
data are believed to be known at the
time of contracting and specified in the
contract (see 27.406-2). This clause may
also be used in other contracts when
considered appropriate. For example, if
the contract is for basic or applied re-
search to be performed by a university
or college, and the contracting officer
believes the contract effort will in the
future exceed $500,000, even though the

27.409

initial award does not, the contracting
officer may include the clause in the
initial award.

(e) In accordance with 27.405-1, insert
the clause at 52.227-17, Rights in Data—
Special Works, in solicitations and
contracts primarily for the production
or compilation of data (other than lim-
ited rights data or restricted computer
software) for the Government’s inter-
nal use, or when there is a specific need
to limit distribution and use of the
data or to obtain indemnity for liabil-
ities that may arise out of the content,
performance, or disclosure of the data.
Examples of such contracts are set
forth in 27.405-1.

(1) Insert the clause if existing works
are to be modified, as by editing, trans-
lation, addition of subject matter, etc.

(2) The contract may specify the pur-
poses and conditions (including time
limitations) under which the data may
be used, released, or reproduced by the
contractor for other than contract per-
formance.

(3) Contracts for the production of
audiovisual works, sound recordings,
etc. may include limitations in connec-
tion with talent releases, music li-
censes, and the like that are consistent
with the purposes for which the data is
acquired.

(4) The clause may be modified in ac-
cordance with paragraphs (c) through
(e) of 27.405-1.

(f) Insert the clause at 52.227-18,
Rights in Data—Existing Works, in so-
licitations and contracts exclusively
for the acquisition, without modifica-
tion, of existing audiovisual and simi-
lar works of the type set forth in
27.405-2. The contract may set forth
limitations consistent with the pur-
poses for which the work is being ac-
quired. While no specific clause of this
subpart is required to be included in
contracts solely for the acquisition,
without disclosure prohibitions, of
books, publications, and similar items
in the exact form in which the items
exist prior to the request for purchase
(i.e., the off-the-shelf purchase of such
items), or in other contracts where
only existing data available without
disclosure prohibitions is to be fur-
nished, if reproduction rights are to be
acquired, the contract shall include
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27.501
terms addressing such rights. (See
27.405-4.)

(g) In accordance with 27.405-3, when
contracting (other than from GSA’s
Multiple Award Schedule contracts) for
the acquisition of commercial com-
puter software, the contracting officer
may insert the clause at 52.227-19, Com-
mercial Computer Software License, in
the solicitation and contract. In any
event, the contracting officer shall as-
sure that the contract contains terms
to obtain sufficient rights for the Gov-
ernment to fulfill the need for which
the software is being acquired and is
otherwise consistent with 27.405-3).

(h) If the contract is a Small Busi-
ness Innovation Research (SBIR) con-
tract, insert the clause at 52.227-20,
Rights in Data—SBIR Program in all
Phase I, Phase II, and Phase IIT con-
tracts awarded under the Small Busi-
ness Innovation Research Program es-
tablished pursuant to 15 U.S.C. 638. The
SBIR protection period may be ex-
tended in accordance with the Small
Business Administration’s “Small
Business Innovation Research Program
Policy Directive” (September 24, 2002).

(i) Agencies may prescribe in their
procedures, as appropriate, a clause
consistent with the policy of 27.402 in
contracts—

(1) To be performed outside the
United States;

(2) For architect-engineer services
and construction work, e.g., the clause
at 52.227-17, Rights in Data—Special
Works); or

(3) For management, operation, de-
sign, or construction of Government-
owned research, development, or pro-
duction facilities, and in contracts and
subcontracts in support of programs
being conducted at such facilities.

(j) In accordance with 27.406-3(a), in-
sert the clause at 52.227-21, Technical
Data Declaration, Revision, and With-
holding of Payment—Major Systems,
in contracts for major systems acquisi-
tions or for support of major systems
acquisitions. This requirement in-
cludes contracts for detailed design,
development, or production of a major
system and contracts for any indi-
vidual part, component, subassembly,
assembly, or subsystem integral to the
major system, and other property that
may be replaced during the service life
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of the system, including spare parts.
When used, this clause requires that
the technical data to which it applies
be specified in the contract (see 27.406—
3(a)).

(k) In accordance with 27.406-3(b), in
the case of civilian agencies other than
NASA and the U.S. Coast Guard, insert
the clause at 52.227-22, Major System—
Minimum Rights, in contracts for
major systems or contracts in support
of major systems.

(1) In accordance with 27.407, if a con-
tracting officer desires to acquire un-
limited rights in technical data con-
tained in a successful proposal upon
which a contract award is based, insert
the clause at 52.227-23, Rights to Pro-
posal Data (Technical). Rights to tech-
nical data in a proposal are not ac-
quired by mere incorporation by ref-
erence of the proposal in the contract,
and if a proposal is incorporated by ref-
erence, the contracting officer shall
follow 27.404 to assure that the rights
are appropriately addressed.

Subpart 27.5—Foreign License
and Technical Assistance
Agreements

27.501 General.

Agencies shall provide necessary pol-
icy and procedures regarding foreign
technical assistance agreements and li-
cense agreements involving intellec-
tual property, including avoiding un-
necessary royalty charges.

PART 28—BONDS AND INSURANCE

Sec.
28.000 Scope of part.
28.001 Definitions.

Subpart 28.1—Bonds and Other Financial
Protections

28.100 Scope of subpart.

28.101 Bid guarantees.

28.101-1 Policy on use.

28.101-2 Solicitation provision or contract
clause.

28.101-3 Authority of an attorney-in-fact for
a bid bond.

28.101-4 Noncompliance with bid guarantee
requirements.

28.102 Performance and payment bonds and
alternative payment protections for con-
struction contracts.

28.102-1 General.
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