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‘‘browse-wrap’’ agreements), execution does 
not bind the Government or any Government 
authorized end user to such clause. 

(3) Any such language, provision, or clause 
is deemed to be stricken from the commer-
cial supplier agreement. 

(b) Paragraph (a) of this clause does not 
apply to indemnification or any other pay-
ment by the Government that is expressly 
authorized by statute and specifically au-
thorized under applicable agency regulations 
and procedures. 

(End of clause) 

[83 FR 7635, Feb. 22, 2018, as amended at 86 
FR 55524, Oct. 6, 2021] 

552.232–72 Final Payment Under 
Building Services Contracts. 

As prescribed in 532.908(a), insert the 
following clause: 

FINAL PAYMENT UNDER BUILDING SERVICES 
CONTRACTS (MAR 2012) 

Before final payment is made, the Con-
tractor shall complete and furnish the Con-
tracting Officer with GSA Form 1142, Release 
of Claims, releasing all claims against the 
Government relating to this contract, other 
than claims in stated amounts that are spe-
cifically excepted by the Contractor from 
the release. If the Contractor’s claim to 
amounts payable under the contract has 
been assigned under the Assignment of 
Claims Act of 1940, as amended (31 U.S.C. 
3727, 41 U.S.C. 15), a release may also be re-
quired of the assignee. 

[77 FR 6988, Feb. 10, 2012, as amended at 86 
FR 55524, Oct. 6, 2021; 86 FR 57372, Oct. 15, 
2021] 

552.232–77 [Reserved] 

552.232–78 Commercial Supplier 
Agreements—Unenforceable 
Clauses. 

As prescribed in 532.706–3(b), insert 
the following clause: 

COMMERCIAL SUPPLIER AGREEMENTS– 
UNENFORCEABLE CLAUSES (FEB 2018) 

When any supply or service acquired under 
this contract is subject to a commercial sup-
plier agreement (as defined in 502.101), the 
following language shall be deemed incor-
porated into the commercial supplier agree-
ment. As used herein, ‘‘this agreement’’ 
means the commercial supplier agreement: 

(a) Notwithstanding any other provision of 
this agreement, when the end user is an 
agency or instrumentality of the U.S. Gov-
ernment, the following shall apply: 

(1) Applicability. This agreement is part of 
a contract between the commercial supplier 
and the U.S. Government for the acquisition 
of the supply or service that necessitates a 
license or other similar legal instrument (in-
cluding all contracts, task orders, and deliv-
ery orders under FAR Parts 13, 14 or 15). 

(2) End user. This agreement shall bind the 
ordering activity as end user but shall not 
operate to bind a Government employee or 
person acting on behalf of the Government in 
his or her personal capacity. 

(3) Law and disputes. This agreement is 
governed by Federal law. 

(i) Any language purporting to subject the 
U.S. Government to the laws of a U.S. state, 
U.S. territory, district, or municipality, or 
foreign nation, except where Federal law ex-
pressly provides for the application of such 
laws, is hereby deleted. 

(ii) Any language requiring dispute resolu-
tion in a specific forum or venue that is dif-
ferent from that prescribed by applicable 
Federal law is hereby deleted. 

(iii) Any language prescribing a different 
time period for bringing an action than that 
prescribed by applicable Federal law in rela-
tion to a dispute is hereby deleted. 

(4) Continued performance. The supplier or 
licensor shall not unilaterally revoke, termi-
nate or suspend any rights granted to the 
Government except as allowed by this con-
tract. If the supplier or licensor believes the 
ordering activity to be in breach of the 
agreement, it shall pursue its rights under 
the Contract Disputes Act or other applica-
ble Federal statute while continuing per-
formance as set forth in FAR 52.233–1, Dis-
putes. 

(5) Arbitration; equitable or injunctive relief. 
In the event of a claim or dispute arising 
under or relating to this agreement, a bind-
ing arbitration shall not be used unless spe-
cifically authorized by agency guidance, and 
equitable or injunctive relief, including the 
award of attorney fees, costs or interest, 
may be awarded against the U.S. Govern-
ment only when explicitly provided by stat-
ute (e.g., Prompt Payment Act or Equal Ac-
cess to Justice Act). 

(6) Updating terms. (i) After award, the con-
tractor may unilaterally revise terms if they 
are not material. A material change is de-
fined as: 

(A) Terms that significantly change Gov-
ernment rights or obligations; and 

(B) Terms that increase Government 
prices; 

(C) Terms that decrease overall level of 
service; or 

(D) Terms that limit any other Govern-
ment right addressed elsewhere in this con-
tract. 

(ii) For revisions that will materially 
change the terms of the contract, the revised 
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commercial supplier agreement must be in-
corporated into the contract using a bilat-
eral modification. 

(iii) Any agreement terms or conditions 
unilaterally revised subsequent to award 
that are inconsistent with any material term 
or provision of this contract shall not be en-
forceable against the Government, and the 
Government shall not be deemed to have 
consented to them. 

(7) No automatic renewals. If any license or 
service tied to periodic payment is provided 
under this agreement (e.g., annual software 
maintenance or annual lease term), such li-
cense or service shall not renew automati-
cally upon expiration of its current term 
without prior express consent by an author-
ized Government representative. 

(8) Indemnification. Any clause of this 
agreement requiring the commercial sup-
plier or licensor to defend or indemnify the 
end user is hereby amended to provide that 
the U.S. Department of Justice has the sole 
right to represent the United States in any 
such action, in accordance with 28 U.S.C. 516. 

(9) Audits. Any clause of this agreement 
permitting the commercial supplier or licen-
sor to audit the end user’s compliance with 
this agreement is hereby amended as follows: 

(i) Discrepancies found in an audit may re-
sult in a charge by the commercial supplier 
or licensor to the ordering activity. Any re-
sulting invoice must comply with the proper 
invoicing requirements specified in the un-
derlying Government contract or order. 

(ii) This charge, if disputed by the ordering 
activity, will be resolved through the Dis-
putes clause at FAR 52.233–1; no payment ob-
ligation shall arise on the part of the order-
ing activity until the conclusion of the dis-
pute process. 

(iii) Any audit requested by the contractor 
will be performed at the contractor’s ex-
pense, without reimbursement by the Gov-
ernment. 

(10) Taxes or surcharges. Any taxes or sur-
charges which the commercial supplier or li-
censor seeks to pass along to the Govern-
ment as end user will be governed by the 
terms of the underlying Government con-
tract or order and, in any event, must be 
submitted to the Contracting Officer for a 
determination of applicability prior to 
invoicing unless specifically agreed to other-
wise in the Government contract. 

(11) Non-assignment. This agreement may 
not be assigned, nor may any rights or obli-
gations thereunder be delegated, without the 
Government’s prior approval, except as ex-
pressly permitted under the clause at FAR 
52.232–23, Assignment of Claims. 

(12) Confidential information. If this agree-
ment includes a confidentiality clause, such 
clause is hereby amended to state that nei-
ther the agreement nor the contract price 
list, as applicable, shall be deemed ‘‘con-
fidential information.’’ Issues regarding re-

lease of ‘‘unit pricing’’ will be resolved con-
sistent with the Freedom of Information 
Act. Notwithstanding anything in this agree-
ment to the contrary, the Government may 
retain any confidential information as re-
quired by law, regulation or its internal doc-
ument retention procedures for legal, regu-
latory or compliance purposes; provided, 
however, that all such retained confidential 
information will continue to be subject to 
the confidentiality obligations of this agree-
ment. 

(b) If any language, provision or clause of 
this agreement conflicts or is inconsistent 
with the preceding paragraph (a), the lan-
guage, provisions, or clause of paragraph (a) 
shall prevail to the extent of such inconsist-
ency. 

(End of clause) 

[83 FR 7635, Feb. 22, 2018, as amended at 86 
FR 55524, Oct. 6, 2021] 

552.236–6 Superintendence by the 
Contractor. 

As prescribed in 536.506, insert the 
following clause: 

SUPERINTENDENCE BY THE CONTRACTOR (MAR 
2019) 

The requirements of the clause entitled 
‘‘Superintendence by the Contractor’’ at 
FAR 52.236–6, are supplemented as follows: 

(a) The Contractor shall employ sufficient 
management and contract administration 
resources, including personnel responsible 
for project management, field superintend-
ence, change order administration, esti-
mating, coordination, inspection, and qual-
ity control, to ensure the proper execution 
and timely completion of the contract. The 
Contractor shall designate a principal of the 
firm or other senior management official to 
provide executive oversight and problem res-
olution resources to the project for the life 
of the contract. 

(b) The Contractor shall employ, and re-
quire its subcontractors to employ, qualified 
personnel to perform the contract. The Gov-
ernment reserves the right to exclude, or re-
move from the site or building, any per-
sonnel for reasons of incompetence, careless-
ness, or insubordination, who violate rules 
and regulations concerning conduct on fed-
eral property, or whose continued employ-
ment on the site is otherwise deemed by the 
Government to be contrary to the public in-
terest. 

(c) The Contractor shall be responsible for 
coordinating all activities of subcontractors, 
including all of the following activities: 

(1) Preparation of shop drawings produced 
by different subcontractors where their work 
interfaces or may potentially conflict or 
interfere. 
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