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(viii) Indemnification. Any clause of this
agreement requiring the commercial sup-
plier or licensor to defend or indemnify the
end user is hereby amended to provide that
the U.S. Department of Justice has the sole
right to represent the United States in any
such action, in accordance with 28 U.S.C. 516.

(ix) Audits. Any clause of this agreement
permitting the commercial supplier or licen-
sor to audit the end user’s compliance with
this agreement is hereby amended as follows:

(A) Discrepancies found in an audit may
result in a charge by the commercial sup-
plier or licensor to the ordering activity.
Any resulting invoice must comply with the
proper invoicing requirements specified in
the underlying Government contract or
order.

(B) This charge, if disputed by the ordering
activity, will be resolved in accordance with
paragraph (d) of this clause; no payment ob-
ligation shall arise on the part of the order-
ing activity until the conclusion of the dis-
pute process.

(C) Any audit requested by the contractor
will be performed at the contractor’s ex-
pense, without reimbursement by the Gov-
ernment.

(x) Tares or surcharges. Any taxes or sur-
charges which the commercial supplier or li-
censor seeks to pass along to the Govern-
ment as end user will be governed by the
terms of the underlying Government con-
tract or order and, in any event, must be
submitted to the Contracting Officer for a
determination of applicability prior to
invoicing unless specifically agreed to other-
wise in the Government contract.

(xi) Non-assignment. This agreement may
not be assigned, nor may any rights or obli-
gations thereunder be delegated, without the
Government’s prior approval, except as ex-
pressly permitted under paragraph (b) of this
clause.

(xii) Confidential information. If this agree-
ment includes a confidentiality clause, such
clause is hereby amended to state that nei-
ther the agreement nor the contract price
list, as applicable, shall be deemed ‘‘con-
fidential information.”” Issues regarding re-
lease of ‘‘unit pricing’ will be resolved con-
sistent with the Freedom of Information
Act. Notwithstanding anything in this agree-
ment to the contrary, the Government may
retain any confidential information as re-
quired by law, regulation or its internal doc-
ument retention procedures for legal, regu-
latory or compliance purposes; provided,
however, that all such retained confidential
information will continue to be subject to
the confidentiality obligations of this agree-
ment.

(2) If any language, provision, or clause of
this agreement conflicts or is inconsistent
with paragraph (w)(1) of this clause, the lan-
guage, provisions, or clause of paragraph
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(w)(1) shall prevail to the extent of such in-
consistency.

(End of clause)

1552.332-39 Unenforceability of unau-
thorized obligations (far deviation).

As prescribed in 1513.507(b) and
1532.1070, use clause 1552.332-39 (FAR
DEVIATION) instead of the mnon-
deviated version for purchase orders,
modifications and contracts that in-
clude commercial supplier agreements.

UNENFORCEABILITY OF UNAUTHORIZED
OBLIGATIONS (FAR DEVIATION) (OCT 2021)

(a) Except as stated in paragraph (b) of this
clause, when any supply or service acquired
under this contract is subject to any com-
mercial supplier agreement (as defined in
1502.100) that includes any language, provi-
sion, or clause requiring the Government to
pay any future fees, penalties, interest, legal
costs or to indemnify the Contractor or any
person or entity for damages, costs, fees, or
any other loss or liability that would create
an Anti-Deficiency Act violation (31 U.S.C.
1341), the following shall govern:

(1) Any such language, provision, or clause
is unenforceable against the Government.

(2) Neither the Government nor any Gov-
ernment authorized end user shall be deemed
to have agreed to such language, provision,
or clause by virtue of it appearing in the
commercial supplier agreement. If the com-
mercial supplier agreement is invoked
through an “‘I agree’’ click box or other com-
parable mechanism (e.g., ‘‘click-wrap’ or
‘“‘browse-wrap’’ agreements), execution does
not bind the Government or any Government
authorized end user to such clause.

(3) Any such language, provision, or clause
is deemed to be stricken from the commer-
cial supplier agreement.

(b) Paragraph (a) of this clause does not
apply to indemnification or any other pay-
ment by the Government that is expressly
authorized by statute and specifically au-
thorized under applicable agency regulations
and procedures.

(End of clause)

PART 1553—FORMS

Sec.
1553.000 Scope of part.

Subpart 1553.2—Prescription of Forms

1553.213 Simplified acquisition procedures.

1553.213-70 EPA Form 1900-8, Procurement
Request/Order.

1553.216 Types of contracts.
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