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(i) A complete record of the bor-
rower’s payment history; and

(ii) All written information the bor-
rower has provided to the servicer, and
if applicable, to prior servicers, in con-
nection with a loss mitigation applica-
tion;

(3) Provide the documents and infor-
mation identified in paragraph (b)(2) of
this section to other persons required
to evaluate a borrower for loss mitiga-
tion options made available by the
servicer, if applicable; and

(4) Provide a delinquent borrower
with information about the procedures
for submitting a notice of error pursu-
ant to §1024.35 or an information re-
quest pursuant to §1024.36.

§1024.41 Loss mitigation procedures.

(a) Enforcement and limitations. A bor-
rower may enforce the provisions of
this section pursuant to section 6(f) of
RESPA (12 U.S.C. 2605(f)). Nothing in
§1024.41 imposes a duty on a servicer to
provide any borrower with any specific
loss mitigation option. Nothing in
§1024.41 should be construed to create a
right for a borrower to enforce the
terms of any agreement between a
servicer and the owner or assignee of a
mortgage loan, including with respect
to the evaluation for, or offer of, any
loss mitigation option or to eliminate
any such right that may exist pursuant
to applicable law.

(b) Receipt of a loss mitigation applica-
tion—(1) Complete loss mitigation applica-
tion. A complete loss mitigation appli-
cation means an application in connec-
tion with which a servicer has received
all the information that the servicer
requires from a borrower in evaluating
applications for the loss mitigation op-
tions available to the borrower. A
servicer shall exercise reasonable dili-
gence in obtaining documents and in-
formation to complete a loss mitiga-
tion application.

(2) Review of loss mitigation application
submission—(i)  Requirements. If a
servicer receives a loss mitigation ap-
plication 45 days or more before a fore-
closure sale, a servicer shall:

(A) Promptly upon receipt of a loss
mitigation application, review the loss
mitigation application to determine if
the loss mitigation application is com-
plete; and
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(B) Notify the borrower in writing
within 5 days (excluding legal public
holidays, Saturdays, and Sundays)
after receiving the loss mitigation ap-
plication that the servicer acknowl-
edges receipt of the loss mitigation ap-
plication and that the servicer has de-
termined that the loss mitigation ap-
plication is either complete or incom-
plete. If a loss mitigation application
is incomplete, the notice shall state
the additional documents and informa-
tion the borrower must submit to
make the loss mitigation application
complete and the applicable date pur-
suant to paragraph (b)(2)(ii) of this sec-
tion. The notice to the borrower shall
include a statement that the borrower
should consider contacting servicers of
any other mortgage loans secured by
the same property to discuss available
loss mitigation options.

(ii) Time period disclosure. The notice
required pursuant to paragraph
(b)(2)(A)(B) of this section must include
a reasonable date by which the bor-
rower should submit the documents
and information necessary to make the
loss mitigation application complete.

(3) Determining protections. To the ex-
tent a determination of whether pro-
tections under this section apply to a
borrower is made on the basis of the
number of days between when a com-
plete loss mitigation application is re-
ceived and when a foreclosure sale oc-
curs, such determination shall be made
as of the date a complete loss mitiga-
tion application is received.

(c) Evaluation of loss mitigation appli-
cations—(1) Complete loss mitigation ap-
plication. Except as provided in para-
graph (c)(4)(ii) of this section, if a
servicer receives a complete loss miti-
gation application more than 37 days
before a foreclosure sale, then, within
30 days of receiving the complete loss
mitigation application, a servicer
shall:

(i) Evaluate the borrower for all loss
mitigation options available to the
borrower; and

(ii) Provide the borrower with a no-
tice in writing stating the servicer’s
determination of which loss mitigation
options, if any, it will offer to the bor-
rower on behalf of the owner or as-
signee of the mortgage. The servicer
shall include in this notice the amount
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of time the borrower has to accept or
reject an offer of a loss mitigation pro-
gram as provided for in paragraph (e) of
this section, if applicable, and a notifi-
cation, if applicable, that the borrower
has the right to appeal the denial of
any loan modification option as well as
the amount of time the borrower has to
file such an appeal and any require-
ments for making an appeal, as pro-
vided for in paragraph (h) of this sec-
tion.

(2) Incomplete loss mitigation applica-
tion evaluation—(i) In general. Except as
set forth in paragraphs (c)(2)(ii), (iii),
(v), and (vi) of this section, a servicer
shall not evade the requirement to
evaluate a complete loss mitigation ap-
plication for all loss mitigation options
available to the borrower by offering a
loss mitigation option based upon an
evaluation of any information provided
by a borrower in connection with an in-
complete loss mitigation application.

(ii) Reasonable time. Notwithstanding
paragraph (c)(2)(i) of this section, if a
servicer has exercised reasonable dili-
gence in obtaining documents and in-
formation to complete a loss mitiga-
tion application, but a loss mitigation
application remains incomplete for a
significant period of time under the
circumstances without further progress
by a borrower to make the loss mitiga-
tion application complete, a servicer
may, in its discretion, evaluate an in-
complete loss mitigation application
and offer a borrower a loss mitigation
option. Any such evaluation and offer
is not subject to the requirements of
this section and shall not constitute an
evaluation of a single complete loss
mitigation application for purposes of
paragraph (i) of this section.

(iii) Short-term loss mitigation options.
Notwithstanding paragraph (c)(2)(i) of
this section, a servicer may offer a
short-term payment forbearance pro-
gram or a short-term repayment plan
to a borrower based upon an evaluation
of an incomplete loss mitigation appli-
cation. Promptly after offering a pay-
ment forbearance program or a repay-
ment plan under this paragraph
(c)(2)(iii), unless the borrower has re-
jected the offer, the servicer must pro-
vide the borrower a written notice
stating the specific payment terms and
duration of the program or plan, that

§1024.41

the servicer offered the program or
plan based on an evaluation of an in-
complete application, that other loss
mitigation options may be available,
and that the borrower has the option to
submit a complete loss mitigation ap-
plication to receive an evaluation for
all loss mitigation options available to
the borrower regardless of whether the
borrower accepts the program or plan.
A servicer shall not make the first no-
tice or filing required by applicable law
for any judicial or non-judicial fore-
closure process, and shall not move for
foreclosure judgment or order of sale or
conduct a foreclosure sale, if a bor-
rower is performing pursuant to the
terms of a payment forbearance pro-
gram or repayment plan offered pursu-
ant to this paragraph (c)(2)(iii). A
servicer may offer a short-term pay-
ment forbearance program in conjunc-
tion with a short-term repayment plan
pursuant to this paragraph (c)(2)(iii).
(iv) Facially complete application. A
loss mitigation application shall be
considered facially complete when a
borrower submits all the missing docu-
ments and information as stated in the
notice required under paragraph
(b)(2)(A)(B) of this section, when no ad-
ditional information is requested in
such notice, or once the servicer is re-
quired to provide the borrower a writ-
ten notice pursuant to paragraph
(c)(3)(i) of this section. If the servicer
later discovers that additional infor-
mation or corrections to a previously
submitted document are required to
complete the application, the servicer
must promptly request the missing in-
formation or corrected documents and
treat the application as complete for
the purposes of paragraphs (f)(2) and (g)
of this section until the borrower is
given a reasonable opportunity to com-
plete the application. If the borrower
completes the application within this
period, the application shall be consid-
ered complete as of the date it first be-
came facially complete, for the pur-
poses of paragraphs (d), (e), (£)(2), (),
and (h) of this section, and as of the
date the application was actually com-
plete for the purposes of this paragraph
(c). A servicer that complies with this
paragraph (c¢)(2)(iv) will be deemed to
have fulfilled its obligation to provide
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an accurate notice under paragraph
(b)(2)(1)(B) of this section.

(v) Certain COVID-19-related loss miti-
gation options. (A) Notwithstanding
paragraph (c¢)(2)(i) of this section, a
servicer may offer a borrower a loss
mitigation option based upon evalua-
tion of an incomplete application, pro-
vided that all of the following criteria
are met:

(I) The loss mitigation option per-
mits the borrower to delay paying cov-
ered amounts until the mortgage loan
is refinanced, the mortgaged property
is sold, the term of the mortgage loan
ends, or, for a mortgage loan insured
by the Federal Housing Administra-
tion, the mortgage insurance termi-
nates. For purposes of this paragraph
©)@2)(V)(A)), ‘‘covered amounts’ in-
cludes, without limitation, all prin-
cipal and interest payments forborne
under a payment forbearance program
made available to borrowers experi-
encing a COVID-19-related hardship,
including a payment forbearance pro-
gram made pursuant to the
Coronavirus Economic Stabilization
Act, section 4022 (15 U.S.C. 9056); it also
includes, without limitation, all other
principal and interest payments that
are due and unpaid by a borrower expe-
riencing a COVID-19-related hardship.
For purposes of this paragraph
©)(2)(V)(A)(I), ‘“‘the term of the mort-
gage loan” means the term of the
mortgage loan according to the obliga-
tion between the parties in effect when
the borrower is offered the loss mitiga-
tion option.

(2) Any amounts that the borrower
may delay paying as described in para-
graph (¢)(2)(v)(A)(I1) of this section do
not accrue interest; the servicer does
not charge any fee in connection with
the loss mitigation option; and the
servicer waives all existing late
charges, penalties, stop payment fees,
or similar charges promptly upon the
borrower’s acceptance of the loss miti-
gation option.

(3) The borrower’s acceptance of an
offer made pursuant to paragraph
(©)(2)(V)(A) of this section ends any pre-
existing delinquency on the mortgage
loan.

(B) Once the borrower accepts an
offer made pursuant to paragraph
(©)(2)(V)(A) of this section, the servicer
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is not required to comply with para-
graph (b)(1) or (2) of this section with
regard to any loss mitigation applica-
tion the borrower submitted prior to
the servicer’s offer of the loss mitiga-
tion option described in paragraph
(©)(2)(V)(A) of this section.

(vi) Certain COVID-19-related loan
modification  options. (A) Notwith-
standing paragraph (c)(2)(i) of this sec-
tion, a servicer may offer a borrower a
loan modification based upon evalua-
tion of an incomplete application, pro-
vided that all of the following criteria
are met:

(I) The loan modification extends the
term of the loan by no more than 480
months from the date the loan modi-
fication is effective and, for the entire
modified term, does not cause the bor-
rower’s monthly required principal and
interest payment to increase beyond
the monthly principal and interest
payment required prior to the loan
modification.

(2) If the loan modification permits
the borrower to delay paying certain
amounts until the mortgage loan is re-
financed, the mortgaged property is
sold, the loan modification matures,
or, for a mortgage loan insured by the
Federal Housing Administration, the
mortgage insurance terminates, those
amounts do not accrue interest.

(3) The loan modification is made
available to borrowers experiencing a
COVID-19-related hardship.

(4) Either the borrower’s acceptance
of an offer pursuant to this paragraph
(¢)(2)(vi)(A) ends any preexisting delin-
quency on the mortgage loan or the
loan modification offered pursuant to
this paragraph (¢)(2)(vi)(A) is designed
to end any preexisting delinquency on
the mortgage loan upon the borrower
satisfying the servicer’s requirements
for completing a trial loan modifica-
tion plan and accepting a permanent
loan modification.

() The servicer does not charge any
fee in connection with the loan modi-
fication, and the servicer waives all ex-
isting late charges, penalties, stop pay-
ment fees, or similar charges that were
incurred on or after March 1, 2020,
promptly upon the borrower’s accept-
ance of the loan modification.

(B) Once the borrower accepts an
offer made pursuant to paragraph
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(€)(2)(vi)(A) of this section, the servicer
is not required to comply with para-
graph (b)(1) or (2) of this section with
regard to any loss mitigation applica-
tion the borrower submitted prior to
the servicer’s offer of the loan modi-
fication described in paragraph
(c)(2)(vi)(A) of this section. However, if
the borrower fails to perform under a
trial loan modification plan offered
pursuant to paragraph (c)(2)(vi)(A) of
this section or requests further assist-
ance, the servicer must immediately
resume reasonable diligence efforts as
required under paragraph (b)(1) of this
section with regard to any loss mitiga-
tion application the borrower sub-
mitted prior to the servicer’s offer of
the trial loan modification plan and
must provide the borrower with the no-
tice required by paragraph (b)(2)(1)(B)
of this section with regard to the most
recent loss mitigation application the
borrower submitted prior to the
servicer’s offer of the loan modification
described in paragraph (c)(2)(vi)(A) of
this section, unless the servicer has al-
ready provided such notice to the bor-
rower.

(3) Notice of complete application. (i)
Except as provided in paragraph
(c)(3)(ii) of this section, within 5 days
(excluding legal public holidays, Satur-
days, and Sundays) after receiving a
borrower’s complete loss mitigation
application, a servicer shall provide
the borrower a written notice that sets
forth the following information:

(A) That the loss mitigation applica-
tion is complete;

(B) The date the servicer received the
complete application;

(C) That the servicer expects to com-
plete its evaluation within 30 days of
the date it received the complete appli-
cation;

(D) That the borrower is entitled to
certain foreclosure protections because
the servicer has received the complete
application, and, as applicable, either:

(1) If the servicer has not made the
first notice or filing required by appli-
cable law for any judicial or non-judi-
cial foreclosure process, that the
servicer cannot make the first notice
or filing required to commence or ini-
tiate the foreclosure process under ap-
plicable law before evaluating the bor-
rower’s complete application; or
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(2) If the servicer has made the first
notice or filing required by applicable
law for any judicial or non-judicial
foreclosure process, that the servicer
has begun the foreclosure process, and
that the servicer cannot conduct a
foreclosure sale before evaluating the
borrower’s complete application;

(BE) That the servicer may need addi-
tional information at a later date to
evaluate the application, in which case
the servicer will request that informa-
tion from the borrower and give the
borrower a reasonable opportunity to
submit it, the evaluation process may
take longer, and the foreclosure protec-
tions could end if the servicer does not
receive the information as requested;
and

(F) That the borrower may be enti-
tled to additional protections under
State or Federal law.

(ii) A servicer is not required to pro-
vide a notice pursuant to paragraph
(¢)(3)(i) of this section if:

(A) The servicer has already provided
the borrower a notice under paragraph
(b)(2)(1)(B) of this section informing the
borrower that the application is com-
plete and the servicer has not subse-
quently requested additional informa-
tion or a corrected version of a pre-
viously submitted document from the
borrower pursuant to  paragraph
(c)(2)(iv) of this section;

(B) The application was not complete
or facially complete more than 37 days
before a foreclosure sale; or

(C) The servicer has already provided
the borrower a notice regarding the ap-
plication under paragraph (c)(1)(ii) of
this section.

(4) Information mot in the borrower’s
control—(1) Reasonable diligence. If a
servicer requires documents or infor-
mation not in the borrower’s control to
determine which loss mitigation op-
tions, if any, it will offer to the bor-
rower, the servicer must exercise rea-
sonable diligence in obtaining such
documents or information.

(i1) Effect in case of delay. (A)(1) Ex-
cept as provided in paragraph
(c)(4)(i1)(A)(2) of this section, a servicer
must not deny a complete loss mitiga-
tion application solely because the
servicer lacks required documents or
information not in the borrower’s con-
trol.
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(2) If a servicer has exercised reason-
able diligence to obtain required docu-
ments or information from a party
other than the borrower or the
servicer, but the servicer has been un-
able to obtain such documents or infor-
mation for a significant period of time
following the 30-day period identified
in paragraph (c)(1) of this section, and
the servicer, in accordance with appli-
cable requirements established by the
owner or assignee of the borrower’s
mortgage loan, is unable to determine
which loss mitigation options, if any,
it will offer the borrower without such
documents or information, the servicer
may deny the application and provide
the borrower with a written notice in
accordance with paragraph (c)(1)(ii) of
this section. When providing the writ-
ten notice in accordance with para-
graph (c)(1)(ii) of this section, the
servicer must also provide the bor-
rower with a copy of the written notice
required by paragraph (c)(4)(ii)(B) of
this section.

(B) If a servicer is unable to make a
determination within the 30-day period
identified in paragraph (c)(1) of this
section as to which loss mitigation op-
tions, if any, it will offer to the bor-
rower because the servicer lacks re-
quired documents or information from
a party other than the borrower or the
servicer, the servicer must, within such
30-day period or promptly thereafter,
provide the borrower a written notice,
informing the borrower:

(I) That the servicer has not received
documents or information not in the
borrower’s control that the servicer re-
quires to determine which loss mitiga-
tion options, if any, it will offer to the
borrower on behalf of the owner or as-
signee of the mortgage;

(2) Of the specific documents or infor-
mation that the servicer lacks;

(3) That the servicer has requested
such documents or information; and

(4) That the servicer will complete
its evaluation of the borrower for all
available loss mitigation options
promptly upon receiving the docu-
ments or information.

(C) If a servicer must provide a notice
required by paragraph (c)(4)(ii)(B) of
this section, the servicer must not pro-
vide the borrower a written notice pur-
suant to paragraph (c)(1)(ii) of this sec-
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tion until the servicer receives the re-
quired documents or information ref-
erenced in paragraph (c)(4)(ii)(B)(2) of
this section, except as provided in
paragraph (c)(4)(ii)(A)(2) of this sec-
tion. Upon receiving such required doc-
uments or information, the servicer
must promptly provide the borrower
with the written notice pursuant to
paragraph (c)(1)(ii) of this section.

(d) Denial of loan modification options.
If a borrower’s complete loss mitiga-
tion application is denied for any trial
or permanent loan modification option
available to the borrower pursuant to
paragraph (c) of this section, a servicer
shall state in the notice sent to the
borrower pursuant to paragraph
(c)(1)(ii) of this section the specific rea-
son or reasons for the servicer’s deter-
mination for each such trial or perma-
nent loan modification option and, if
applicable, that the borrower was not
evaluated on other criteria.

(e) Borrower response—(1) In general.
Subject to paragraphs (e)(2)(ii) and (iii)
of this section, if a complete loss miti-
gation application is received 90 days
or more before a foreclosure sale, a
servicer may require that a borrower
accept or reject an offer of a loss miti-
gation option no earlier than 14 days
after the servicer provides the offer of
a loss mitigation option to the bor-
rower. If a complete loss mitigation ap-
plication is received less than 90 days
before a foreclosure sale, but more
than 37 days before a foreclosure sale, a
servicer may require that a borrower
accept or reject an offer of a loss miti-
gation option no earlier than 7 days
after the servicer provides the offer of
a loss mitigation option to the bor-
rower.

(2) Rejection—(i) In general. Except as
set forth in paragraphs (e)(2)(ii) and
(iii) of this section, a servicer may
deem a borrower that has not accepted
an offer of a loss mitigation option
within the deadline established pursu-
ant to paragraph (e)(1) of this section
to have rejected the offer of a loss
mitigation option.

(i1) Trial Loan Modification Plan. A
borrower who does not satisfy the
servicer’s requirements for accepting a
trial loan modification plan, but sub-
mits the payments that would be owed
pursuant to any such plan within the
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deadline established pursuant to para-
graph (e)(1) of this section, shall be
provided a reasonable period of time to
fulfill any remaining requirements of
the servicer for acceptance of the trial
loan modification plan beyond the
deadline established pursuant to para-
graph (e)(1) of this section.

(iii) Interaction with appeal process. If
a borrower makes an appeal pursuant
to paragraph (h) of this section, the
borrower’s deadline for accepting a loss
mitigation option offered pursuant to
paragraph (c¢)(1)(ii) of this section shall
be extended until 14 days after the
servicer provides the notice required
pursuant to paragraph (h)(4) of this
section.

(f) Prohibition on foreclosure referral—
(1) Pre-foreclosure review period. A
servicer shall not make the first notice
or filing required by applicable law for
any judicial or non-judicial foreclosure
process unless:

(i) A borrower’s mortgage loan obli-
gation is more than 120 days delin-
quent;

(ii) The foreclosure is based on a bor-
rower’s violation of a due-on-sale
clause; or

(iii) The servicer is joining the fore-
closure action of a superior or subordi-
nate lienholder.

(2) Application received before fore-
closure referral. If a borrower submits a
complete loss mitigation application
during the pre-foreclosure review pe-
riod set forth in paragraph (f)(1) of this
section or before a servicer has made
the first notice or filing required by ap-
plicable law for any judicial or non-ju-
dicial foreclosure process, a servicer
shall not make the first notice or filing
required by applicable law for any judi-
cial or non-judicial foreclosure process
unless:

(i) The servicer has sent the borrower
a notice pursuant to paragraph (c)(1)(ii)
of this section that the borrower is not
eligible for any loss mitigation option
and the appeal process in paragraph (h)
of this section is not applicable, the
borrower has not requested an appeal
within the applicable time period for
requesting an appeal, or the borrower’s
appeal has been denied;

(ii) The borrower rejects all loss
mitigation options offered by the
servicer; or
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(iii) The borrower fails to perform
under an agreement on a loss mitiga-
tion option.

(3) Temporary Special COVID-19 Loss
Mitigation Procedural Safeguards—(@i) In
general. To give a borrower a meaning-
ful opportunity to pursue loss mitiga-
tion options, a servicer must ensure
that one of the procedural safeguards
described in paragraph (f)(3)(ii) of this
section has been met before making
the first notice or filing required by ap-
plicable law for any judicial or non-ju-
dicial foreclosure process because of a
delinquency under paragraph (£)(1)(d) if:

(A) The borrower’s mortgage loan ob-
ligation became more than 120 days de-
linquent on or after March 1, 2020; and

(B) The statute of limitations appli-
cable to the foreclosure action being
taken in the laws of the State where
the property securing the mortgage
loan is located expires on or after Jan-
uary 1, 2022.

(ii) Procedural safeguards.
dural safeguard is met if:

(A) Complete loss mitigation application
evaluated. The borrower submitted a
complete loss mitigation application,
remained delinquent at all times since
submitting the application, and para-
graph (f)(2) of this section permitted
the servicer to make the first notice or
filing required for foreclosure;

(B) Abandoned property. The property
securing the mortgage loan is aban-
doned according to the laws of the
State or municipality where the prop-
erty 1is located when the servicer
makes the first notice or filing re-
quired by applicable law for any judi-
cial or non-judicial foreclosure process;
or

(©) Unresponsive borrower. The
servicer did not receive any commu-
nications from the borrower for at
least 90 days before the servicer makes
the first notice or filing required by ap-
plicable law for any judicial or non-ju-
dicial foreclosure process and all of the
following conditions are met:

(I) The servicer made good faith ef-
forts to establish live contact with the
borrower after each payment due date,
as required by §1024.39(a), during the
90-day period before the servicer makes
the first notice or filing required by ap-
plicable law for any judicial or non-ju-
dicial foreclosure process;

A proce-
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(2) The servicer sent the written no-
tice required by §1024.39(b) at least 10
days and no more than 45 days before
the servicer makes the first notice or
filing required by applicable law for
any judicial or non-judicial foreclosure
process;

(3) The servicer sent all notices re-
quired by this section, as applicable,
during the 90-day period before the
servicer makes the first notice or filing
required by applicable law for any judi-
cial or non-judicial foreclosure process;
and

(4) The borrower’s forbearance pro-
gram, if applicable, ended at least 30
days before the servicer makes the first
notice or filing required by applicable
law for any judicial or non-judicial
foreclosure process.

(iii) Sunset date. This paragraph (f)(3)
does not apply if a servicer makes the
first notice or filing required by appli-
cable law for any judicial or non-judi-
cial foreclosure process on or after Jan-
uary 1, 2022.

(g) Prohibition on foreclosure sale. If a
borrower submits a complete loss miti-
gation application after a servicer has
made the first notice or filing required
by applicable law for any judicial or
non-judicial foreclosure process but
more than 37 days before a foreclosure
sale, a servicer shall not move for fore-
closure judgment or order of sale, or
conduct a foreclosure sale, unless:

(1) The servicer has sent the borrower
a notice pursuant to paragraph (c)(1)(ii)
of this section that the borrower is not
eligible for any loss mitigation option
and the appeal process in paragraph (h)
of this section is not applicable, the
borrower has not requested an appeal
within the applicable time period for
requesting an appeal, or the borrower’s
appeal has been denied;

(2) The borrower rejects all loss miti-
gation options offered by the servicer;
or

(3) The borrower fails to perform
under an agreement on a loss mitiga-
tion option.

(h) Appeal process—(1) Appeal process
required for loan modification denials. If
a servicer receives a complete loss
mitigation application 90 days or more
before a foreclosure sale or during the
period set forth in paragraph (f) of this
section, a servicer shall permit a bor-
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rower to appeal the servicer’s deter-
mination to deny a borrower’s loss
mitigation application for any trial or
permanent loan modification program
available to the borrower.

(2) Deadlines. A servicer shall permit
a borrower to make an appeal within 14
days after the servicer provides the
offer of a loss mitigation option to the
borrower  pursuant to paragraph
(c)(1)(ii) of this section.

(3) Independent evaluation. An appeal
shall be reviewed by different per-
sonnel than those responsible for eval-
uating the borrower’s complete loss
mitigation application.

(4) Appeal determination. Within 30
days of a borrower making an appeal,
the servicer shall provide a notice to
the borrower stating the servicer’s de-
termination of whether the servicer
will offer the borrower a loss mitiga-
tion option based upon the appeal and,
if applicable, how long the borrower
has to accept or reject such an offer or
a prior offer of a loss mitigation op-
tion. A servicer may require that a bor-
rower accept or reject an offer of a loss
mitigation option after an appeal no
earlier than 14 days after the servicer
provides the notice to a borrower. A
servicer’s determination under this
paragraph is not subject to any further
appeal.

(i) Duplicative requests. A servicer
must comply with the requirements of
this section for a borrower’s loss miti-
gation application, unless the servicer
has previously complied with the re-
quirements of this section for a com-
plete loss mitigation application sub-
mitted by the borrower and the bor-
rower has been delinquent at all times
since submitting the prior complete
application.

(3) Small servicer requirements. A small
servicer shall be subject to the prohibi-
tion on foreclosure referral in para-
graph (f)(1) of this section. A small
servicer shall not make the first notice
or filing required by applicable law for
any judicial or non-judicial foreclosure
process and shall not move for fore-
closure judgment or order of sale, or
conduct a foreclosure sale, if a bor-
rower is performing pursuant to the
terms of an agreement on a loss miti-
gation option.
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(k) Servicing transfers—(1) In general—
(i) Timing of compliance. Except as pro-
vided in paragraphs (k)(2) through (4)
of this section, if a transferee servicer
acquires the servicing of a mortgage
loan for which a loss mitigation appli-
cation is pending as of the transfer
date, the transferee servicer must com-
ply with the requirements of this sec-
tion for that loss mitigation applica-
tion within the timeframes that were
applicable to the transferor servicer
based on the date the transferor
servicer received the loss mitigation
application. All rights and protections
under paragraphs (c¢) through (h) of this
section to which a borrower was enti-
tled before a transfer continue to apply
notwithstanding the transfer.

(i1) Transfer date defined. For pur-
poses of this paragraph (k), the trans-
fer date is the date on which the trans-
feree servicer will begin accepting pay-
ments relating to the mortgage loan,
as disclosed on the notice of transfer of
loan servicing pursuant to
§1024.33(b)(4)(iv).

(2) Acknowledgment notices—(i) Trans-
feree servicer timeframes. If a transferee
servicer acquires the servicing of a
mortgage loan for which the period to
provide the notice required by para-
graph (b)(2)(1)(B) of this section has not
expired as of the transfer date and the
transferor servicer has not provided
such notice, the transferee servicer
must provide the notice within 10 days
(excluding legal public holidays, Satur-
days, and Sundays) of the transfer
date.

(ii) Prohibitions. A transferee servicer
that must provide the notice required
by paragraph (b)(2)(i)(B) of this section
under this paragraph (k)(2):

(A) Shall not make the first notice or
filing required by applicable law for
any judicial or non-judicial foreclosure
process until a date that is after the
reasonable date disclosed to the bor-
rower pursuant to paragraph (b)(2)(ii)
of this section, notwithstanding para-
graph (f)(1) of this section. For pur-
poses of paragraph (f)(2) of this section,
a borrower who submits a complete
loss mitigation application on or be-
fore the reasonable date disclosed to
the borrower pursuant to paragraph
(b)(2)(ii) of this section shall be treated
as having done so during the pre-fore-

§1024.41

closure review period set forth in para-
graph (f)(1) of this section.

(B) Shall comply with paragraphs (c),
(d), and (g) of this section if the bor-
rower submits a complete loss mitiga-
tion application to the transferee or
transferor servicer 37 or fewer days be-
fore the foreclosure sale but on or be-
fore the reasonable date disclosed to
the borrower pursuant to paragraph
(b)(2)(ii) of this section.

(3) Complete loss mitigation applications
pending at transfer. If a transferee
servicer acquires the servicing of a
mortgage loan for which a complete
loss mitigation application is pending
as of the transfer date, the transferee
servicer must comply with the applica-
ble requirements of paragraphs (c)(1)
and (4) of this section within 30 days of
the transfer date.

(4) Applications subject to appeal proc-
ess. If a transferee servicer acquires the
servicing of a mortgage loan for which
an appeal of a transferor servicer’s de-
termination pursuant to paragraph (h)
of this section has not been resolved by
the transferor servicer as of the trans-
fer date or is timely filed after the
transfer date, the transferee servicer
must make a determination on the ap-
peal if it is able to do so or, if it is un-
able to do so, must treat the appeal as
a pending complete loss mitigation ap-
plication.

(1) Determining appeal. If a transferee
servicer is required under this para-
graph (k)(4) to make a determination
on an appeal, the transferee servicer
must complete the determination and
provide the notice required by para-
graph (h)(4) of this section within 30
days of the transfer date or 30 days of
the date the borrower made the appeal,
whichever is later.

(i1) Servicer unable to determine appeal.
A transferee servicer that is required
to treat a borrower’s appeal as a pend-
ing complete loss mitigation applica-
tion under this paragraph (k)(4) must
comply with the requirements of this
section for such application, including
evaluating the borrower for all loss
mitigation options available to the
borrower from the transferee servicer.
For purposes of paragraph (c) or (k)(3)
of this section, as applicable, such a
pending complete loss mitigation ap-
plication shall be considered complete
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as of the date the appeal was received
by the transferor servicer or the trans-
feree servicer, whichever occurs first.
For purposes of paragraphs (e) through
(h) of this section, the transferee
servicer must treat such a pending
complete loss mitigation application as
facially complete under paragraph
(€)(2)(iv) as of the date it was first
facially complete or complete, as appli-
cable, with respect to the transferor
servicer.

(5) Pending loss mitigation offers. A
transfer does not affect a borrower’s
ability to accept or reject a loss miti-
gation option offered under paragraph
(c) or (h) of this section. If a transferee
servicer acquires the servicing of a
mortgage loan for which the borrower’s
time period under paragraph (e) or (h)
of this section for accepting or reject-
ing a loss mitigation option offered by
the transferor servicer has not expired
as of the transfer date, the transferee
servicer must allow the borrower to ac-
cept or reject the offer during the un-
expired balance of the applicable time
period.

[78 FR 10876, Feb. 14, 2013, as amended at 78
FR 60437, Oct. 1, 2013; 81 FR 72373, Oct. 19,
2016; 85 FR 39065, June 30, 2020; 86 FR 34899,
June 30, 2021]

APPENDIX A TO PART 1024—INSTRUC-
TIONS FOR COMPLETING HUD-1 AND
HUD-1A SETTLEMENT STATEMENTS;
SAMPLE HUD-1 AND HUD-1A STATE-
MENTS

The following are instructions for com-
pleting the HUD-1 settlement statement, re-
quired under section 4 of RESPA and 12 CFR
part 1024 (Regulation X) of the Bureau of
Consumer Financial Protection (Bureau)
regulations. This form is to be used as a
statement of actual charges and adjustments
paid by the borrower and the seller, to be
given to the parties in connection with the
settlement. The instructions for completion
of the HUD-1 are primarily for the benefit of
the settlement agents who prepare the state-
ments and need not be transmitted to the
parties as an integral part of the HUD-1.
There is no objection to the use of the HUD-
1 in transactions in which its use is not le-
gally required. Refer to the definitions sec-
tion of the regulations (12 CFR 1024.2) for
specific definitions of many of the terms
that are used in these instructions.

12 CFR Ch. X (1-1-24 Edition)

GENERAL INSTRUCTIONS

Information and amounts may be filled in
by typewriter, hand printing, computer
printing, or any other method producing
clear and legible results. Refer to the Bu-
reau’s regulations (Regulation X) regarding
rules applicable to reproduction of the HUD-
1 for the purpose of including customary re-
citals and information used locally in settle-
ments; for example, a breakdown of payoff
figures, a breakdown of the Borrower’s total
monthly mortgage payments, check dis-
bursements, a statement indicating receipt
of funds, applicable special stipulations be-
tween Borrower and Seller, and the date
funds are transferred.

The settlement agent shall complete the
HUD-1 to itemize all charges imposed upon
the Borrower and the Seller by the loan
originator and all sales commissions, wheth-
er to be paid at settlement or outside of set-
tlement, and any other charges which either
the Borrower or the Seller will pay at settle-
ment. Charges for loan origination and title
services should not be itemized except as
provided in these instructions. For each sep-
arately identified settlement service in con-
nection with the transaction, the name of
the person ultimately receiving the payment
must be shown together with the total
amount paid to such person. Items paid to
and retained by a loan originator are dis-
closed as required in the instructions for
lines in the 800-series of the HUD-1 (and for
per diem interest, in the 900-series of the
HUD-1).

As a general rule, charges that are paid for
by the seller must be shown in the seller’s
column on page 2 of the HUD-1 (unless paid
outside closing), and charges that are paid
for by the borrower must be shown in the
borrower’s column (unless paid outside clos-
ing). However, in order to promote com-
parability between the charges on the GFE
and the charges on the HUD-1, if a seller
pays for a charge that was included on the
GFE, the charge should be listed in the bor-
rower’s column on page 2 of the HUD-1. That
charge should also be offset by listing a cred-
it in that amount to the borrower on lines
204-209 on page 1 of the HUD-1, and by a
charge to the seller in lines 506-509 on page
1 of the HUD-1. If a loan originator (other
than for no-cost loans), real estate agent,
other settlement service provider, or other
person pays for a charge that was included
on the GFE, the charge should be listed in
the borrower’s column on page 2 of the HUD-
1, with an offsetting credit reported on page
1 of the HUD-1, identifying the party paying
the charge.

Charges paid outside of settlement by the
borrower, seller, loan originator, real estate
agent, or any other person, must be included
on the HUD-1 but marked ‘“P.0.C.” for ‘“‘Paid
Outside of Closing” (settlement) and must
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