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(d) Execution means, with respect to a
swap transaction, an agreement by the
counterparties (whether orally, in writ-
ing, electronically, or otherwise) to the
terms of the swap transaction that le-
gally binds the counterparties to such
terms under applicable law.

(e) Financial entity means a
counterparty that is not a swap dealer
or a major swap participant and that is
one of the following:

(1) A commodity pool as defined in
Section 1a(b) of the Act;

(2) A private fund as defined in Sec-
tion 202(a) of the Investment Advisors
Act of 1940;

(3) An employee benefit plan as de-
fined in paragraphs (3) and (32) of sec-
tion 3 of the Employee Retirement In-
come and Security Act of 1974;

(4) A person predominantly engaged
in activities that are in the business of
banking, or in activities that are finan-
cial in nature as defined in Section 4(k)
of the Bank Holding Company Act of
1956; and

(5) A security-based swap dealer or a
major security-based swap participant.

(f) Fully offsetting swaps means swaps
of equivalent terms where no net cash
flow would be owed to either
counterparty after the offset of pay-
ment obligations thereunder.

(g) Material terms means the min-
imum primary economic terms as de-
fined in appendix 1 of subpart I of part
23 of this chapter.

(h) Multilateral portfolio compression
erercise means an exercise in which
multiple swap counterparties wholly
terminate or change the notional value
of some or all of the swaps submitted
by the counterparties for inclusion in
the portfolio compression exercise and,
depending on the methodology em-
ployed, replace the terminated swaps
with other swaps whose combined no-
tional value (or some other measure of
risk) is less than the combined no-
tional value (or some other measure of
risk) of the terminated swaps in the
compression exercise.

(i) Portfolio reconciliation means any
process by which the two parties to one
or more Swaps:

(1) Exchange the material terms of
all swaps in the swap portfolio between
the counterparties;
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(2) Exchange each counterparty’s
valuation of each swap in the swap
portfolio between the counterparties as
of the close of business on the imme-
diately preceding business day; and

(3) Resolve any discrepancy in mate-
rial terms and valuations.

(j) Prudential regulator has the mean-
ing given to the term in section 1a(39)
of the Commodity Exchange Act and
includes the Board of Governors of the
Federal Reserve System, the Office of
the Comptroller of the Currency, the
Federal Deposit Insurance Corporation,
the Farm Credit Association, and the
Federal Housing Finance Agency, as
applicable to the swap dealer or major
swap participant.

(k) Swap portfolio means all swaps
currently in effect between a particular
swap dealer or major swap participant
and a particular counterparty.

(1) Swap transaction means any event
that results in a new swap or in a
change to the terms of a swap, includ-
ing execution, termination, assign-
ment, novation, exchange, transfer,
amendment, conveyance, or extin-
guishing of rights or obligations of a
swap.

(m) Valuation means the current mar-
ket value or net present value of a
swap.

[77 FR 55960, Sept. 11, 2012, as amended at 81
FR 27314, May 6, 2016; 86 FR 225, Jan. 5, 2021]

§23.501 Swap confirmation.

(a) Confirmation. Subject to the com-
pliance schedule in paragraph (c) of
this section:

(1) BEach swap dealer and major swap
participant entering into a swap trans-
action with a counterparty that is a
swap dealer or major swap participant
shall execute a confirmation for the
swap transaction as soon as techno-
logically practicable, but in any event
by the end of first business day fol-
lowing the day of execution.

(2) Each swap dealer and major swap
participant entering into a swap trans-
action with a counterparty that is not
a swap dealer or a major swap partici-
pant shall send an acknowledgment of
such swap transaction as soon as tech-
nologically practicable, but in any
event by the end of the first business
day following the day of execution.
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(3) (i) Each swap dealer and major
swap participant shall establish, main-
tain, and follow written policies and
procedures reasonably designed to en-
sure that it executes a confirmation for
each swap transaction that it enters
into with a counterparty that is a fi-
nancial entity as soon as techno-
logically practicable, but in any event
by the end of the first business day fol-
lowing the day of execution.

(ii) Each swap dealer and major swap
participant shall establish, maintain,
and follow written policies and proce-
dures reasonably designed to ensure
that it executes a confirmation for
each swap transaction that it enters
into with a counterparty that is not a
swap dealer, major swap participant, or
a financial entity not later than the
end of the second business day fol-
lowing the day of execution.

(iii) Such procedures shall include a
requirement that, upon a request by a
prospective counterparty prior to exe-
cution of any such swap, the swap deal-
er or major swap participant furnish to
the prospective counterparty prior to
execution a draft acknowledgment
specifying all terms of the swap trans-
action other than the applicable pric-
ing and other relevant terms that are
to be expressly agreed at execution.

(4) Swaps executed on a swap execu-
tion facility, designated contract mar-
ket, or submitted for clearing by a de-
rivatives clearing organization.

(i) Any swap transaction executed on
a swap execution facility or designated
contract market shall be deemed to
satisfy the requirements of this sec-
tion, provided that the rules of the
swap execution facility or designated
contract market establish that con-
firmation of all terms of the trans-
action shall take place at the same
time as execution.

(ii) Any swap transaction submitted
for clearing by a derivatives clearing
organization shall be deemed to satisfy
the requirements of this section, pro-
vided that:

(A) The swap transaction is sub-
mitted for clearing as soon as techno-
logically practicable, but in any event
no later than the times established for
confirmation under paragraphs (a)(1) or
(3) of this section, and
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(B) Confirmation of all terms of the
transaction takes place at the same
time as the swap transaction is accept-
ed for clearing pursuant to the rules of
the derivatives clearing organization.

(iii) If a swap dealer or major swap
participant receives notice that a swap
transaction has not been confirmed by
a swap execution facility or a des-
ignated contract market, or accepted
for clearing by a derivatives clearing
organization, the swap dealer or major
swap participant shall execute a con-
firmation for such swap transaction as
soon as technologically practicable,
but in any event no later than the
times established for confirmation
under paragraphs (a)(1) or (3) of this
section as if such swap transaction
were executed at the time the swap
dealer or major swap participant re-
ceives such notice.

(5) For purposes of this section:

(i) “Day of execution’’ means the cal-
endar day of the party to the swap
transaction that ends latest, provided
that if a swap transaction is—

(A) Entered into after 4:00 p.m. in the
place of a party; or

(B) Entered into on a day that is not
a business day in the place of a party,
then such swap transaction shall be
deemed to have been entered into by
that party on the immediately suc-
ceeding business day of that party, and
the day of execution shall be deter-
mined with reference to such business
day; and

(ii) ‘‘Business day’ means any day
other than a Saturday, Sunday, or
legal holiday.

(b) Recordkeeping. (1) Each swap deal-
er and major swap participant shall
make and retain a record of:

(i) The date and time of transmission
to, or receipt from, a counterparty of
any acknowledgment; and

(ii) The date and time of trans-
mission to, or receipt from, a
counterparty of any confirmation.

(2) All records required to be main-
tained pursuant to this section shall be
maintained in accordance with §23.203
and shall be made available promptly
upon request to any representative of
the Commission or any applicable pru-
dential regulator, or with regard to
swaps defined in section 1a(47)(A)(v), to
any representative of the Commission,
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the Securities and Exchange Commis-
sion, or any applicable prudential regu-
lator.

(c) Compliance schedule. The require-
ments of paragraph (a) of this section
are subject to the following compliance
schedule:

(1) For purposes of paragraph (a)(1) of
this section, each swap dealer and
major swap participant entering into a
swap transaction that is or involves a
credit swap or interest rate swap with
a counterparty that is a swap dealer or
major swap participant shall execute a
confirmation for the swap transaction
as soon as technologically practicable,
but in any event by:

(i) The end of the second business day
following the day of execution for the
period from the effective date of this
section to February 28, 2014; and

(ii) The end of the first business day
following the day of execution from
and after March 1, 2014.

(2) For purposes of paragraph (a)(1) of
this section, each swap dealer and
major swap participant entering into a
swap transaction that is or involves an
equity swap, foreign exchange swap, or
other commodity swap with a
counterparty that is a swap dealer or
major swap participant shall execute a
confirmation for the swap transaction
as soon as technologically practicable,
but in any event by:

(i) The end of the third business day
following the day of execution for the
period from the effective date of this
section to August 31, 2013;

(ii) The end of the second business
day following the day of execution for
the period from September 1, 2013 to
August 31, 2014; and

(iii) The end of the first business day
following the day of execution from
and after September 1, 2014.

(3) For purposes of paragraph (a)(2) of
this section, each swap dealer and
major swap participant entering into a
swap transaction that is or involves a
credit swap or interest rate swap with
a counterparty that is not a swap deal-
er or a major swap participant shall
send an acknowledgment of such swap
transaction as soon as technologically
practicable, but in any event by:

(1) The end of the second business day
following the day of execution for the
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period from the effective date of this
section to February 28, 2014; and

(ii) The end of the first business day
following the day of execution from
and after March 1, 2014.

(4) For purposes of paragraph (a)(2) of
this section, each swap dealer and
major swap participant entering into a
swap transaction that is or involves an
equity swap, foreign exchange swap, or
other commodity swap with a
counterparty that is not a swap dealer
or a major swap participant shall send
an acknowledgment of such swap
transaction as soon as technologically
practicable, but in any event by:

(i) The end of the third business day
following the day of execution for the
period from the effective date of this
section to August 31, 2013;

(ii) The end of the second business
day following the day of execution for
the period from September 1, 2013 to
August 31, 2014; and

(iii) The end of the first business day
following the day of execution from
and after September 1, 2014.

(5) For purposes of paragraph (a)(3)(i)
of this section, each swap dealer and
major swap participant shall establish,
maintain, and follow written policies
and procedures reasonably designed to
ensure that it executes a confirmation
for each swap transaction that is or in-
volves a credit swap or interest rate
swap that it enters into with a
counterparty that is a financial entity
as soon as technologically practicable,
but in any event by:

(1) The end of the second business day
following the day of execution for the
period from the effective date of this
section to February 28, 2014; and

(ii) The end of the first business day
following the day of execution from
and after March 1, 2014.

(6) For purposes of paragraph (a)(3)(1)
of this section, each swap dealer and
major swap participant shall establish,
maintain, and follow written policies
and procedures reasonably designed to
ensure that it executes a confirmation
for each swap transaction that is or in-
volves an equity swap, foreign ex-
change swap, or other commodity swap
that it enters into with a counterparty
that is a financial entity as soon as
technologically practicable, but in any
event by:
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(i) The end of the third business day
following the day of execution for the
period from the effective date of this
section to August 31, 2013;

(ii) The end of the second business
day following the day of execution for
the period from September 1, 2013 to
August 31, 2014; and

(iii) The end of the first business day
following the day of execution from
and after September 1, 2014.

(7) For purposes of paragraph
(a)(3)(ii) of this section, each swap
dealer and major swap participant
shall establish, maintain, and follow
written policies and procedures reason-
ably designed to ensure that it exe-
cutes a confirmation for each swap
transaction that is or involves a credit
swap or interest rate swap that it en-
ters into with a counterparty that is
not a swap dealer, major swap partici-
pant, or a financial entity not later
than:

(i) The end of the fifth business day
following the day of execution for the
period from the effective date of this
section to August 31, 2013;

(ii) The end of the third business day
following the day of execution for the
period from September 1, 2013 to Au-
gust 31, 2014; and

(iii) The end of the second business
day following the day of execution
from and after September 1, 2014.

(8) For purposes of paragraph
(a)(3)(ii) of this section, each swap
dealer and major swap participant
shall establish, maintain, and follow
written policies and procedures reason-
ably designed to ensure that it exe-
cutes a confirmation for each swap
transaction that is or involves an eq-
uity swap, foreign exchange swap, or
other commodity swap that it enters
into with a counterparty that is not a
swap dealer, major swap participant, or
a financial entity not later than:

(i) The end of the seventh business
day following the day of execution for
the period from the effective date of
this section to August 31, 2013;

(ii) The end of the fourth business
day following the day of execution for
the period from September 1, 2013 to
August 31, 2014; and

(iii) The end of the second business
following the day of execution from
and after September 1, 2014.
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(9) For purposes of paragraph (c) of
this section:

(i) “Credit swap’ means any swap
that is primarily based on instruments
of indebtedness, including, without
limitation: Any swap primarily based
on one or more broad-based indices re-
lated to instruments of indebtedness;
and any swap that is an index credit
swap or total return swap on one or
more indices of debt instruments;

(ii) “Equity swap’” means any swap
that is primarily based on equity secu-
rities, including, without limitation:
Any swap primarily based on one or
more broad-based indices of equity se-
curities; and any total return swap on
one or more equity indices;

(iii) ‘““‘Foreign exchange swap’’ has
the meaning set forth in section 1a(25)
of the CEA. It does not include swaps
primarily based on rates of exchange
between different currencies, changes
in such rates, or other aspects of such
rates (sometimes known as ‘‘cross-cur-
rency swaps’’);

(iv) “‘Interest rate swap’’ means any
swap which is primarily based on one
or more interest rates, such as swaps of
payments determined by fixed and
floating interest rates; or any swap
which is primarily based on rates of ex-
change between different currencies,
changes in such rates, or other aspects
of such rates (sometimes known as
‘‘cross-currency swaps’’); and

(v) “Other commodity swap’ means
any swap not included in the credit, eq-
uity, foreign exchange, or interest rate
asset classes, including, without limi-
tation, any swap for which the primary
underlying item is a physical com-
modity or the price or any other aspect
of a physical commodity.

[77 FR 55960, Sept. 11, 2012]
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(a) Swaps with swap dealers or major
swap participants. Each swap dealer and
major swap participant shall engage in
portfolio reconciliation as follows for
all swaps in which its counterparty is
also a swap dealer or major swap par-
ticipant.

(1) Each swap dealer or major swap
participant shall agree in writing with
each of its counterparties on the terms
of the portfolio reconciliation.

Portfolio reconciliation.
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