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§910.356

§910.356 Audits.

See Subpart F of this part (Sections
910.500 through 910.521) for specific DOE
regulations which apply to audits of
DOE’s For-Profit Recipients. For-Prof-
it entities are an exception to the Sin-
gle Audit requirements contained in
Subpart F of 2 CFR 200 and therefore
the regulations contained in 2 CFR 910
Subpart F apply instead.

§910.358 Profit or fee for SBIR/STTR.

(a) As authorized by 2 CFR 200.400 (g),
DOE may expressly allow non-federal
entities to earn a profit or fee resulting
from Federal financial assistance.

(b) DOE allows a profit or fee to be
paid under two of its financial assist-
ance programs only: Small Business In-
novation Research (SBIR) and Small
Business Technology Transfer Re-
search (STTR).

(c) Awards under these programs will
contain a specific provision which al-
lows a profit or fee to be paid.

(d) Profit or Fee is unallowable for
all other DOE programs which award
grants and cooperative agreements.

§910.360 Real property and equip-
ment.

(a) Prior approvals for acquisition with
Federal funds. Recipients may purchase
real property or equipment with an ac-
quisition cost per unit of $5,000 or more
in whole or in part with Federal funds
only with the prior written approval of
the contracting officer or in accord-
ance with express award terms.

(b) Title. Unless a statute specifically
authorizes and the award specifies that
title to property vests unconditionally
in the recipient, title to real property
or equipment vests in the recipient,
subject to all terms and conditions of
the award and that the recipient shall:

(1) Use the real property or equip-
ment for the authorized purposes of the
project until funding for the project
ceases, or until the real property or
equipment is no longer needed for the
purposes of the project, as may be de-
termined by the contracting officer;

(2) Not encumber or permit any en-
cumbrance on the real property or
equipment without the prior written
approval of the contracting officer;

(3) Use and dispose of the real prop-
erty or equipment in accordance with

2 CFR Ch. IX (1-1-24 Edition)

paragraphs (e), (f), and (g) of this sec-
tion; and

(4) Properly record, and consent to
the Department’s ability to properly
record if the recipient fails to do so,
UCC financing statement(s) for all
equipment purchased with Federal
funds (Financial assistance awards
made under the Small Business Innova-
tion Research/Small Business Tech-
nology Transfer (SBIR/STTR) program
are exempt from this requirement un-
less otherwise specified within the
grant agreement); such a filing is re-
quired when the Federal share of the fi-
nancial assistance agreement is more
than $1,000,000, and the Contracting Of-
ficer may require it in his or her dis-
cretion when the Federal share is less
than $1,000,000. These financing state-
ment(s) must be approved in writing by
the contracting officer prior to the re-
cording, and they shall provide notice
that the recipient’s title to all equip-
ment (not real property) purchased
with Federal funds under the financial
assistance agreement is conditional
pursuant to the terms of this section,
and that the Government retains an
undivided reversionary interest in the
equipment. The UCC financing state-
ment(s) must be filed before the con-
tracting officer may reimburse the re-
cipient for the Federal share of the
equipment unless otherwise provided
for in the relevant financial assistance
agreement. The recipient shall further
make any amendments to the financ-
ing statements or additional record-
ings, including appropriate continu-
ation statements, as necessary or as
the contracting officer may direct.

(c) Remedies. If the recipient fails at
any time to comply with any of the
conditions or requirements of para-
graph (b) of this section, then the con-
tracting officer may:

(1) Notify the recipient of noncompli-
ance in accordance with 2 CFR 200.339,
which may lead to suspension or termi-
nation of the award;

(2) Impose special award conditions
pursuant to 2 CFR 200.206 and 200.208 as
amended by 910.372;

(3) Issue instructions to the recipient
for disposition of the property in ac-
cordance with paragraph (g) of this sec-
tion;
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(4) In the case of a failure to properly
record UCC financing statement(s) in
accordance with paragraph (b)(4) of
this section, effect such a recording;
and

(5) Apply other remedies that may be
legally available.

(d) Title to and Federal interest in real
property or equipment offered as cost-
share. As provided in 2 CFR 200.306(h),
depending upon the purpose of the Fed-
eral award, a recipient may offer the
fair market value of real property or
equipment that is purchased with re-
cipient’s funds or that is donated by a
third party to meet a portion of any re-
quired cost sharing or matching. If a
resulting award includes such property
as a portion of the recipient’s cost
share, the recipient holds conditional
title to the property and the Govern-
ment has an undivided reversionary in-
terest in the share of the property
value equal to the Federal participa-
tion in the project. The property is
treated as if it had been acquired in
part with Federal funds, and is subject
to the provisions of paragraph (b) of
this section and to the provisions of 2
CFR 200.311 and 200.313.

(e) Insurance. Recipients must, at a
minimum, provide the equivalent in-
surance coverage for real property and
equipment acquired with Federal funds
as provided to property owned by the
recipient.

(f) Additional uses during and after the
project period. Unless a statute and the
award terms expressly provide for the
vesting of unconditional title to real
property or equipment with the recipi-
ent, the real property or equipment ac-
quired wholly or in part with Federal
funds is subject to the following:

(1) During the Project Period, the re-
cipient must make real property and
equipment available for use on other
projects or programs, if such other use
does not interfere with the work on the
project or program for which the real
property or equipment was originally
acquired. Use of the real property or
equipment on other projects is subject
to the following order of priority:

(i) Activities sponsored by DOE
grants, cooperative agreements, or
other assistance awards;

(ii) Activities sponsored by other
Federal agencies’ grants, cooperative

§910.360

agreements, or other assistance
awards;

(iii) Activities under Federal pro-
curement contracts or activities not
sponsored by any Federal agency. If so
used, use charges must be assessed to
those activities. For real property or
equipment, the use charges must be at
rates equivalent to those for which
comparable real property or equipment
may be leased.

(2) After Federal funding for the
project ceases, or if, as may be deter-
mined by the contracting officer, the
real property or equipment is no longer
needed for the purposes of the project,
or if the recipient suspends work on
the project, the recipient may use the
real property or equipment for other
projects, if:

(i) There are Federally sponsored
projects for which the real property or
equipment may be used;

(ii) The recipient obtains written ap-
proval from the contracting officer to
do so. The contracting officer must en-
sure that there is a formal change of
accountability for the real property or
equipment to a currently funded Fed-
eral award; and

(iii) The recipient’s use of the real
property or equipment for other
projects is in the same order of priority
as described in paragraph (e)(1) of this
section.

(iv) If the only use for the real prop-
erty or equipment is for projects that
have no Federal sponsorship, the re-
cipient must proceed with disposition
of the real property or equipment in
accordance with paragraph (g) of this
section.

(g) Disposition. (1) If, as determined
by the contracting officer, an item of
real property or equipment is no longer
needed for Federally sponsored
projects, or if the recipient has sus-
pended work on the project, the recipi-
ent has the following options:

(i) If the property is equipment with
a current per unit fair market value of
less than $5,000, it may be retained,
sold, or otherwise disposed of with no
further obligation to DOE.

(ii) If the property is equipment
(rather than real property) and with
the written approval of the contracting
officer, the recipient may replace it
with an item that is needed currently
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for the project by trading in or selling
to offset the costs of the replacement
equipment.

(iii) The recipient may elect to retain
title, without further obligation to the
Federal Government, by compensating
the Federal Government for that per-
centage of the current fair market
value of the real property or equipment
that is attributable to the Federal par-
ticipation in the project.

(iv) If the recipient does not elect to
retain title to real property or equip-
ment or does not request approval to
use equipment as trade-in or offset for
replacement equipment, the recipient
must request disposition instructions
from the responsible agency.

(2) If a recipient requests disposition
instructions, the contracting officer
must:

(i) For either real property or equip-
ment, issue instructions to the recipi-
ent for disposition of the property no
later than 120 calendar days after the
recipient’s request. The contracting of-
ficer’s options for disposition are to di-
rect the recipient to:

(A) Transfer title to the real property
or equipment to the Federal Govern-
ment or to a third party designated by
the contracting officer provided that,
in such cases, the recipient is entitled
to compensation for its attributable
percentage of the current fair market
value of the real property or equip-
ment, plus any reasonable shipping or
interim storage costs incurred; or

(B) Sell the real property or equip-
ment and pay the Federal Government
for that percentage of the current fair
market value of the property that is
attributable to the Federal participa-
tion in the project (after deducting ac-
tual and reasonable selling and fix-up
expenses, if any, from the sale pro-
ceeds). If the recipient is authorized or
required to sell the real property or
equipment, the recipient must use
competitive procedures that result in
the highest practicable return.

(3) If the contracting officer fails to
issue disposition instructions within
120 calendar days of the recipient’s re-
quest, the recipient must dispose of the
real property or equipment through the

2 CFR Ch. IX (1-1-24 Edition)
option described in
(2)(2)(1)(B) of this section.

[80 FR 53237, Sept. 3, 2015, as amended at 87
FR 15320, Mar. 18, 2022]

paragraph

§910.362 Intellectual property.

(a) Scope. This section sets forth the
policies with regard to disposition of
rights to data and to inventions con-
ceived or first actually reduced to
practice in the course of, or under, a
grant or cooperative agreement made
to a For-Profit entity by DOE.

(b) Patents right—small business con-
cerns. In accordance with 35 U.S.C. 202,
if the recipient is a small business con-
cern and receives a grant, cooperative
agreement, subaward, or contract for
research, developmental, or demonstra-
tion activities, then, unless there are
‘“‘exceptional circumstances’” as de-
scribed in 35 U.S.C. 202(e), the award
must contain the standard clause in
appendix A to this subpart, entitled
“Patents Rights (Small Business Firms
and Nonprofit Organizations’ which
provides to the recipient the right to
elect ownership of inventions made
under the award.

(c) Patent rights—other than small
business concerns, e.g., large businesses—

(1) No Patent Waiver. Except as pro-
vided by paragraph (c)(2) of this sec-
tion, if the recipient is a for-profit or-
ganization other than a small business
concern, as defined in 35 U.S.C. 201(h)
and receives an award or a subaward
for research, development, and dem-
onstration activities, then, pursuant to
statute, the award must contain the
standard clause in appendix A to this
subpart, entitled ‘‘Patent Rights
(Large Business Firms)—No Waiver”
which provides that DOE owns the pat-
ent rights to inventions made under
the award.

(2) Patent Waiver Granted. Paragraph
(c)(1) of this section does not apply if:

(i) DOE grants a class waiver for a
particular program under 10 CFR part
784;

(ii) The applicant requests and re-
ceives an advance patent waiver under
10 CFR part 784; or

(iii) A subaward is covered by a waiv-
er granted under the prime award.

(3) Special Provision. Normally, an
award will not include a background
patent and data provision. However,
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