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THE PETER LEE CASE

WEDNESDAY, MARCH 29, 2000

U.S. SENATE,
SUBCOMMITTEE ON ADMINISTRATIVE OVERSIGHT
AND THE COURTS,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:30 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Arlen Specter pre-
siding.

Also present: Senators Grassley, Thurmond, Sessions, and
Torricelli.

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S.
SENATOR FROM THE STATE OF PENNSYLVANIA

Senator SPECTER. Good morning, ladies and gentlemen. The hour
of 9:30 a.m. having arrived, the subcommittee will now proceed.
Our hearing today is a continuation of oversight on the activities
of the Department of Justice and related Federal departments and
agencies, and we are continuing to take a look at activities which
relate to alleged espionage efforts by the People’s Republic of China
as those efforts relate to the PRC’s efforts to become a nuclear
power.

In conjunction with the technology transfers, there is an appar-
ent development of this kind of nuclear power by China, and our
inquiry is to make a determination as to how effective the Depart-
ment of Justice and related Federal departments and agencies have
been in dealing with that issue.

The subject matter of today’s hearing is Dr. Peter Lee, who con-
fessed to two major breaches of security, one involving the disclo-
sure of a hohlraum, which is a very important aspect of nuclear
power for nuclear weapons, in 1985, when he made disclosures to
key scientists in the People’s Republic of China, and later disclo-
sures by Dr. Peter Lee relating to the physics of submarine detec-
tion.

We will be looking at a series of questions on the handling of this
investigation. One of our inquiries will be directed to finding out
why there was not a renewal of warrants under the Foreign Intel-
ligence Surveillance Act, where a renewal was not made by the De-
partment of Justice at a time when there was very substantial in-
formation about Dr. Lee’s suspect activities.

We will inquire further to determine why the Department of De-
fense, the Navy, took a stand in issuing a memorandum before
there was a damage assessment. The memorandum, according to
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the Department of Justice, caused very substantial so-called Brady
problems on providing what could have been exculpatory evidence
on Dr. Lee’s defense, and then a determination as to why the plea
bargain was entered into before there was a full damage assess-
ment as to what Dr. Lee had disclosed on the submarine detection
issue.

There is a very serious question as to whether the assistant U.S.
attorney in charge of the case knew that there had been authoriza-
tion for the prosecution of Dr. Lee under section 794 which con-
tains the potential of the death penalty and the alternative of a life
sentence. I am not saying that Dr. Lee would have been subjected
to that, but that he could have been charged. But according to
Sﬁme information, the assistant U.S. attorney was not advised of
that.

And then the sentencing occurred without the judge having
knowledge of what was in the pre-sentence report—pardon me—the
pre-sentence report did not contain the damage assessment and the
sentence was imposed where the judge had not been informed of
the damage assessment. And where Dr. Lee could have received a
very stiff penalty under the applicable laws, he ended up with com-
munity service and a fine and probation, and the Government rec-
ommendation was only for a short period of incarceration as op-
posed to asking for anything more substantial than that, another
point that the subcommittee will be inquiring into.

That is a very brief statement of some of the issues we will be
looking at, so that the witnesses who are here today can direct
their attention to those points of inquiry.

We are joined by the distinguished chairman of the sub-
committee, Senator Grassley. Again, let me publicly acknowledge
my thanks to Senator Grassley for his willingness to cooperate with
the subcommittee on this inquiry. We have been colleagues since
January 3, 1981, and he handed me the gavel for the limited pur-
pose of conducting this oversight on the Department of Justice.

Senator Grassley.

STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S. SENATOR
FROM THE STATE OF IOWA

Senator GRASSLEY. Well, I am proud to be associated with your
leadership in this area because you have a fine record both before
coming to the Congress and after coming to the Congress of getting
to the truth. So I thank you very much for taking on the additional
responsibilities.

I would just like to say a few general comments before you start
your testimony, if I could, Senator Specter, and that is that a lot
of this work has had to be done behind closed doors, and that is
justifiable when much of the information is classified. And that
would be true whether it is Waco or whether it is Wen Ho Lee or
whether it is this case that we are looking at today, and I hope the
public understands that and you would expect it of issues that are
of this importance.

There seems to be a common thread throughout each of these
cases, and that thread is something that we can talk about so that
the public will be informed. We will be seeing that thread pop up
during today’s hearing. Our investigation into these cases has
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shown a pattern of failed coordination between Government agen-
cies.

For whatever reason, agencies, it seems to me, have done a poor
job of communicating with each other. It could be a turf battle, it
could be negligence, or it could be outright stonewalling, and I
would give you a couple of examples. This morning, I think we are
going to be treated to what I believe is a gross lack of communica-
tion between the Navy and the FBI and the Justice Department in
this Peter Lee case.

The FBI and the Department of Justice didn’t provide enough in-
formation that it had to the Navy so that the Navy could do a prop-
er damage assessment caused by Dr. Lee’s disclosures. The Navy,
in turn, it seems to me, did nothing to proactively seek out more
information that they should have known existed. And a vaguely
worded communication from the Navy about the damage caused by
Peter Lee probably contributed to the Department of Justice’s re-
luctance to go tougher on Dr. Lee. The Department of Justice did
nothing to seek clarification of the vagueness of that memo.

To me, this is a total breakdown of communication and coordina-
tion among agencies charged with protecting our national security.
In the Wen Ho Lee case, we witnessed the brazen withholding of
documents from both Congress and the Justice Department by the
Federal Bureau of Investigation. Those documents had a direct
bearing on who fell down on the job when the Department of Jus-
tice turned back a FISA warrant application from the FBI. The
withholding of those documents and the later discovery makes it
look like the FBI withheld important information from the Con-
gress and the Department of Justice to hide its own mistakes in
that case.

This matter is still under investigation by the task force, and I
would just remind the Federal Bureau of Investigation that they
are neither above constitutionally-mandated congressional over-
sight nor are they above accountability from the Department of
Justice. Stonewalling by the agency continues to undermine public
confidence in Federal law enforcement.

Now, these are just two significant examples that we have uncov-
ered so far of failures of coordination and cooperation between Gov-
ernment agencies and between branches of Government. It is some-
thing that I hope the subcommittee’s efforts can and will address.
I believe it is an area that the chairman and the ranking member,
meaning Senator Specter and Senator Torricelli, have shown lead-
ership in, particularly in the crafting of the legislation that builds
a consensus on how to fix these problems that we have uncovered.
So I look forward to continuing to work with my colleagues as we
learn these lessons and we seek corrective action.

Thank you.

Senator SPECTER. Thank you very much, Senator Grassley.

We are joined by our distinguished colleague, Senator Sessions,
who brings to this subcommittee’s work a very extensive back-
ground in law enforcement as U.S. Attorney, attorney general, and
a very competent lawyer.

Senator Sessions.
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STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM
THE STATE OF ALABAMA

Senator SESSIONS. Thank you, Senator Specter. I won’t take but
just a minute to say that this case strikes me as too much like a
number of cases I have seen over the years as a Federal prosecutor
when agencies and departments whose employees and contractors
are under supervision would just as soon not have the case go to
trial. It is just not a pleasant experience for them to have to have
their employees come forth and testify and it oftentimes could re-
sult in some embarrassment to the supervisors and to the agency
involved. I don’t know if that is the matter here or not, but that
is probably one aspect of it.

I am also troubled that the Department of Justice apparently has
not had experienced litigators making these decisions. Too often,
those who haven’t tried a lot of cases take counsel of their fears.
They see the problems and difficulties and lose sight of the moral
imperative that if someone is transmitting important secrets of the
United States to a foreign power, that is a matter of the most high-
est national importance and they ought to be prosecuted vigorously
and effectively. And if they promise to cooperate and testify truth-
fully, and if they flunk polygraph tests that say they are not co-
operating truthfully, then the Government should not give them a
lenient sentence.

Frankly, I think we need to have some people looking at the
death penalty for providing some of the breaches of security we
have seen in this country. I think we need to make sure that every-
body involved in laboratories and top-secret agencies of this Gov-
ernment understand completely that we do not accept this kind of
behavior. It is not a college campus mentality that people who vio-
late the law will go to jail for long periods of time.

I think this conclusion of this case is insufficient, in my opinion,
and I am interested in trying to figure out what happened. And
thank you for providing the leadership on the issue, Senator Spec-
ter.

Senator SPECTER. Thank you very much, Senator Sessions.

We are joined by the President Pro Tempore of the U.S. Senate,
former chairman of the full committee.

Senator Thurmond, do you care to make an opening statement?

Senator THURMOND. You have had enough talk. I don’t think it
is necessary.

Senator SPECTER. That is the shortest opening statement in the
history of the Judiciary Committee.

We have now been joined by our very distinguished ranking
member, Senator Torricelli, whom we give the floor to at this time.

Senator TORRICELLI. I would like to break Senator Thurmond’s
record. No.

Senator SPECTER. It looks like it is a tie to me.

We have a distinguished panel of witnesses today from the De-
partment of Defense, the Department of Energy, the Department
of Justice, including the FBI. And our lead witness to give us an
outline as to the activities of Dr. Peter Lee will be Assistant Spe-
cial-Agent-in-Charge of the Los Angeles Field Office, Mr. Dan
Sayner.
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Our witnesses are Mr. Stephen Preston, Mr. John G. Schuster,
Mr. Dan Sayner, Dr. Richard Twogood, and Dr. Thomas Cook. And
before we start the testimony, if you gentlemen will all rise for the
administration of the oath?

Do each of you solemnly swear that the testimony and informa-
tion that you will provide before this subcommittee of the Judiciary
Committee of the United States Senate will be the truth, the whole
truth, and nothing but the truth, so help you God?

Mr. SAYNER. I do.

Dr. Twogoob. I do.

Mr. Cook. I do.

Mr. PRESTON. I do.

Mr. SCHUSTER. I do.

Senator SPECTER. May the record show that each of the wit-
nesses has responded “I do.”

Mr. Sayner, would you state your full name and title, please?

STATEMENT OF DANIEL K. SAYNER, ASSISTANT SPECIAL-
AGENT-IN-CHARGE, LOS ANGELES DIVISION, FEDERAL BU-
REAU OF INVESTIGATION, LOS ANGELES, CA

Mr. SAYNER. My name is Daniel K. Sayner. I am an Assistant
Special-Agent-in-Charge of the Los Angeles Field Office of the Fed-
eral Bureau of Investigation.

Senator SPECTER. And what role, if any, did you have on the in-
vestigation of Dr. Peter Lee?

Mr. SAYNER. I was the program manager for foreign counterintel-
ligence, which includes espionage investigations.

Senator SPECTER. And for what period of time did you hold that
position?

Mr. SAYNER. From November 1996 to present.

Senator SPECTER. So that your tenure encompassed the key por-
tions of the FBI investigation of Dr. Lee?

Mr. SAYNER. Yes, sir.

Senator SPECTER. OK; would you proceed to give a chronology of
the FBI investigation of Dr. Lee?

Mr. SAYNER. I have an opening statement to go with that, sir.

Senator SPECTER. You may proceed as you choose. All statements
will be made a part of the record, but handle it in any way which
is comfortable for you, Dr. Sayner.

Mr. SAYNER. Good morning, Mr. Chairman and members of the
subcommittee. I am Daniel Sayner, currently Assistant Special-
Agent-in-Charge of the Los Angeles Division of the FBI. I am here
this morning to discuss certain aspects of the foreign counterintel-
ligence investigation of Peter Lee conducted by the Los Angeles
Field Office.

I would first like to provide the subcommittee with a brief de-
scription of my background. I joined the Bureau in 1982 as a spe-
cial agent. I was assigned to Baltimore and Atlanta to work violent
crimes, assigned to New York City from 1984 to 1988 in foreign
counterintelligence, then to Washington, DC, as a headquarters su-
pervisor in foreign counterintelligence for 2 years. And then in
Newark, New Jersey, from 1990 to 1995, I was in charge of the ter-
rorism task force, and then for 1% years organized crime and drug
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investigations, until I was assigned to the Los Angeles Division as
Assistant Special-Agent-in-Charge.

While in Los Angeles, I also oversee other programs which would
include civil rights, hate crimes matters, domestic terrorism, inter-
national terrorism, national infrastructure protection program, and
foreign counterintelligence, and I had that responsibility to oversee
in the Peter Lee case.

Mr. Chairman, I would like to reaffirm the FBI’s commitment to
cooperate with the subcommittee in its important oversight mis-
sion. As you know, we have provided subcommittee staff with un-
precedented access to our case files and to our personnel. Last
month, subcommittee staff traveled to the Los Angeles FBI office,
where they interviewed myself as well as Peter Lee case agents,
Special Agent Gil Cordova, C-o-r-d-o-v-a, and Special Agent Serena
Alston, A-l-s-t-0-n, and their supervisor——

Senator SPECTER. It wasn’t just the staff, it was me, too.

Mr. SAYNER. I am coming to that, sir. That was prior to your
visit.

And their supervisor, Special Agent James J. Smith. Several
weeks later, Mr. Chairman, you also traveled to the Los Angeles
FBI office to conduct on-the-record interviews of these FBI agents
and others. At your request, we tape recorded and transcribed
those interviews in order that you would have a record to utilize
at hearings such as this.

I am ready now to provide a chronology of the investigation.

Senator SPECTER. Please proceed.

Mr. SAYNER. In April 1991, the Los Angeles Division opened its
case on Peter Lee based on sensitive information. Shortly there-
after, in 1993, we elevated that case to a full investigation, and in
February 1994 started technical surveillance on the subject.

In May 1997, Peter Lee traveled to China, and in June 1997 the
FBI conducted a nonconfrontational interview of Peter Lee to dis-
cuss this trip to China. At that time, knowing before he had made
the trip, it was concluded after the interview of Peter Lee that he
lied to the FBI, stating that he engaged in no technical scientific
discussions with the People’s Republic of China, PRC, and that he
paid for the trip himself, which was found to be not true.

On August 5, 1997, the FBI again interviewed Lee and he admit-
ted that he lied to his employer, TRW, on post-travel questionnaire
about the purpose of his travel and about the contacts during the
trip, but maintained at that point that he still paid for the trip.

I can now go into a verbatim on the affidavit regarding the inter-
views that were conducted August 5 through October 7 through 8,
which also included his admissions to passing classified documents
in 1985, Senator, if you wish.

Senator SPECTER. Please do.

Mr. SAYNER. On August 5 and August 14, 1997, agents inter-
viewed Peter Lee in a Santa Barbara, California, hotel room. Dur-
ing these interviews, Peter Lee confessed to the agents that he had
knowingly lied on both his foreign travel form and post-travel ques-
tionnaire regarding the purpose of his trip to the PRC and his for-
eign national contacts during that trip.

Peter Lee admitted that he traveled to the PRC with the inten-
tion of giving scientific lectures to the PRC scientists. In addition,
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Peter Lee admitted to agents that he lied when he said that he had
not received requests from foreign nationals for technical informa-
tion, and lied when he said that no attempts were made to per-
suade him into revealing or discussing classified information.

Peter Lee admitted that he had received requests from foreign
nationals for technical information, and attempts were made to
persuade him into revealing and/or discussing classified informa-
tion. Lee also admitted that he did not report personal contact with
several PRC scientists January 1993 and April 1994, when they
visited the United States.

In answer to specific questions, Peter Lee continued to claim that
he had paid for his trip to the PRC with his own money. During
the August 5, 1997, interview, Peter Lee agreed to voluntarily take
a polygraph examination administered by the FBI. During the Au-
gust 14, 1997, interview, the agents asked Peter Lee to provide
them with any receipts which would verify that he paid for his May
1997 trip to the PRC.

Based on the investigation, we were able to obtain information
that Peter Lee did not indeed pay for those trips to the PRC and
that the trips were paid by a scientist in the PRC. And in late Au-
gust, Peter Lee contacted that scientist and requested him to pro-
vide receipts indicating that he had made that trip to the PRC, and
asked him that those receipts contain his and his wife’s name in
English and that they were paid in cash.

On September 3, 1997, Peter Lee then provided the agents of the
FBI with copies of the hotel and airline receipts for his 1997 May
trip to the PRC which appeared to indicate that Peter Lee paid
cash to cover his expenses for the trip. Peter Lee indeed did not
pay for the trip to the PRC.

On October 7, 1997, Peter Lee voluntarily underwent a poly-
graph examination at the FBI office in Los Angeles, California,
which was administered by an FBI polygraph examiner. According
to the polygraph examiner, the examination results indicated de-
ception on three pertinent questions, which were: have you delib-
erately been involved in espionage against the United States. His
answer: no. Have you ever provided classified information to per-
sons unauthorized to receive it? Answer: no. Have you deliberately
withheld any contacts with any non-U.S. intelligence service from
the FBI? No.

Agents then conducted a videotaped interview of Peter Lee im-
mediately following the administration of the polygraph examina-
tion. Peter Lee was told that he appeared to have been deceptive
in answering the three questions described above. Peter Lee con-
fessed that he had indeed been deceptive.

In summary, Peter Lee then confessed to having communicated
classified national defense information to representatives of the
PRC, knowing that it could have been used by the PRC to its ad-
vantage. Specifically, Peter Lee confessed to having passed classi-
fied national defense information to the PRC twice in 1985, and to
lying on his post-travel questionnaire in 1997.

When asked why he did it, Peter Lee told agents that he did it
because the PRC “is such a poor country,” and one of the scientists
asked for his help. Peter Lee said he wanted to bring the PRC’s sci-
entific capabilities closer to the United States. Specifically, Peter
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Lee described the two events in which he passed the classified in-
formation to the scientists of the PRC.

Now, we will go back to the 1985 trip which Peter Lee then de-
scribes. The first event during that trip, Peter Lee said that on or
about January 9, 1985, while in a hotel room, he met by a Chinese
scientist in Beijing, PRC. The scientist asked Peter Lee to help
after telling him that China needed help because it was a poor
country. Peter Lee described a detailed conversation in which the
scientist indicated that he had questions to ask that were classi-
fied, that Peter Lee did not have to answer these questions ver-
bally, but could nod his head yes or no.

Peter Lee said he knew the scientist was asking for classified in-
formation. The scientist drew for Peter Lee a diagram of what
Peter Lee believed was a hohlraum and asked Peter Lee questions
about the drawing. Peter Lee specifically remembered answering
questions about the hohlraum, what the hohlraum looked like, and
where the capsule of the target was located in the hohlraum. Some
other questions that the scientist asked Peter Lee he could not spe-
cifically answer.

Peter Lee said that he knew this information was classified when
he provided it to the scientist. The scientist then told Peter Lee
that other PRC scientists would be interested in talking to him.
The scientist asked Peter Lee to come the next day to meet with
these scientists and Peter Lee agreed.

The second event then occurred when Peter Lee, on or about Jan-
uary 10, 1985, was picked up at his Beijing hotel by a PRC sci-
entist and driven to another hotel where a group of PRC scientists
were waiting for him in a small conference room. Peter Lee said
for approximately two hours he answered questions from the group
and drew several diagrams for them, including several hohlraum
diagrams, specific numbers which described the hohlraum design
experimental results, and he discussed some problems the U.S. was
having in its weapons research, in simulation programs.

Peter Lee also admitted to discussing with the Chinese scientists
at least one portion of a classified Department of Energy document
which Peter Lee wrote in 1982. This document, titled “An Expla-
nation for the Viewing Angle Dependence of Temperature from
Care and Targets,” was authored by Peter Lee when he worked at
Lawrence Livermore National Laboratory. It was declassified in
1996. Peter Lee said he knew that when he provided this informa-
tion to PRC scientists in 1985, it was classified. Peter Lee identi-
fied several of the Chinese scientists that were in attendance.

On October 14 and 15, agents of the FBI did interviews with
Lawrence Livermore to corroborate a lot of this information.

Senator SESSIONS. 19977

Mr. SAYNER. 1997, yes, sir.

Going back to September 3, Peter Lee provided the fraudulent re-
ceipts which he obtained from PRC scientists to the agents, and at
that time our technical surveillance had expired. The arrest war-
rant we had prepared in October, then, was never issued inasmuch
as Mr. Lee retained counsel and entered into plea negotiations with
the Department of Justice in the Assistant U.S. Attorney’s Office
in Los Angeles.
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On December 8, Dr. Lee pled guilty to one count of violating 18
U.S.C. 793(d), and one count of violating 18 U.S.C. 1001. As part
of his plea agreement, Mr. Lee agreed to provide full cooperation
with the Government. The FBI conducted a polygraph of Dr. Lee
on February 26th, 1998, which showed deception when asked
whether he had lied to the FBI since his first polygraph. The FBI
followed up with additional discussions, after which Dr. Lee’s coun-
sel advised that he would not submit to further polygraph exami-
nations.

The FBI supplemented its arrest affidavit and converted it for
use at Dr. Lee’s sentencing hearing on March 26, 1998. The fact
that Dr. Lee failed the polygraph, the February 26, 1998, poly-
graph, was included with the affidavit in the form of a declaration
from Special Agent Cordova. Therefore, at the time of sentencing
the court was made aware that Dr. Lee had shown deception on a
polygraph administered after the plea agreement had been entered.

Dr. Lee was sentenced March 26, 1998, to 5 years’ suspended
sentence with 3 years’ probation, 1 year incarceration in a halfway
house, and 3,000 hours of community service.

That is all I have, Senator Specter.

Senator SPECTER. Thank you very much, Mr. Sayner. We will
proceed with 5-minute rounds of questions by the Senators.

With respect to the warrant under the Foreign Intelligence Sur-
veillance Act, was that renewed while this investigation was being
conducted?

Mr. SAYNER. It went through several

Senator SPECTER. Start the lights at 5 minutes, please.

Mr. SAYNER. Senator Specter, it was initiated February 1994 and
it went through several renewal processes up until September
1997, when it expired.

Senator SPECTER. And was it renewed after September 3, 1997?

Mr. SAYNER. No, sir.

Senator SPECTER. With respect to the hohlraum issue, did the po-
tential violation come within the purview of Section 794 which re-
lates in part, “directly concerning nuclear weaponry,” to raise the
potential of a sentence of life imprisonment or death?

Mr. SAYNER. At the time that it was passed in 1985, yes, sir.

Senator SPECTER. Was there an authorization given, according to
the FBI records, for a charge to be made under section 794 if there
was not a plea agreement to a slightly reduced charge?

Mr. SAYNER. There were discussions between Internal Security
Section, Department of Justice, and the Assistant U.S. Attorney’s
Office on the use of 794 as leverage in the plea agreement or plea
negotiations.

Senator SPECTER. And was authorization given that there could
be a prosecution under 18 U.S.C. 794?

Mr. SAYNER. That, I think, is something you need to discuss with
the Assistant U.S. Attorney, Jonathan Shapiro. It is my under-
standing that he was orally advised that he could use it in his ne-
gotiations.

Senator SPECTER. Is there an e-mail among the FBI records
which states the following, “according to J.J., ISS/Dion said that if
R.T. doesn’t accept the plea proffer, then he gets charged under 18
U.S.C. 794, the heftier charge?”
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Mr. SAYNER. Yes, sir.

Senator SPECTER. And who is J.J.?

Mr. SAYNER. He is Supervisory Special Agent James J. Smith,
who was the line supervisor for this investigation.

Senator SPECTER. And who is ISS/Dion?

Mr. SAYNER. He is a trial attorney with the Internal Security
Section of the Department of Justice.

Senator SPECTER. And who is R.T.?

Mr. SAYNER. That is a code name for the case at the time, Royal
Tourist.

Senator SPECTER. With respect to the hohlraum material and de-
classification, what occurred?

Mr. SAYNER. I don’t think I have the technical expertise to ad-
dress the hohlraum and when it was declassified, sir.

Senator SPECTER. With respect to the plea agreement for co-
operation from Dr. Lee, what, in fact, occurred on that after the
post-plea interviews?

Mr. SAYNER. He was interviewed approximately ten times, one of
which there was a polygraph administered which he failed. That
information that he failed the polygraph was provided as a declara-
tion to the affidavit that was submitted to the sentencing judge.
His cooperation was limited at that point, sir.

Senator SPECTER. What do the FBI records show with respect to
the earliest point at which Dr. Lee—the information showed that
Dr. Lee was compromising the anti-submarine information? Was
that as early as the 1990’s?

Mr. SAYNER. It would be—he began work at TRW in 1991. It ap-
pears that his trip in 1997, he may have compromised some anti-
submarine warfare technical information at that point.

Senator SPECTER. And was that information compromised as
early as the early 1990s?

Mr. SAYNER. We don’t have it documented as occurring. It could
have, since he worked at TRW.

Sel‘;ator SPECTER. What information did Dr. Lee write about in
19997

Mr. SAYNER. Dr. Lee—in 1999?

Senator SPECTER. 1995. That was the date of that article which
Dr. Lee wrote.

Mr. SAYNER. I have provided that information. Let me find it
here. All I have, Senator, is the title of the article. I don’t know
the content.

Senator SPECTER. Let me yield at this time to—my time is ex-
pired. I will yield to Senator Torricelli.

Senator TORRICELLI. Thank you, Mr. Chairman, very much.

Mr. Sayner, when the FISA coverage of Dr. Lee expired in Sep-
tember of 1997, was there consideration given to reapplying for
FISA coverage?

Mr. SAYNER. Yes, sir.

Senator TORRICELLI. And what was the determination?

Mr. SAYNER. We made an application to our headquarters and
there was discussion between our headquarters and the Depart-
ment of Justice to renew the FISA at that time.

Senator TORRICELLI. And what was the determination?

Mr. SAYNER. Not to renew.
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Senator TORRICELLI. And on what was that judgment based?

Mr. SAYNER. I think one of the key points was the information
in the preceding 90 days which you have to use to renew FISAs
was stale.

Senator TORRICELLI. It was considered stale, after only 90 days?

Mr. SAYNER. Yes.

Senator TORRICELLI. Do you consider, based on your experience,
that 90 days has been an operational standard in all cases in which
you have been involved?

Mr. SAYNER. I can’t really speak for negotiations between our
headquarters and DOJ, but

Senator TORRICELLI. The only thing I know that goes stale in 90
days is a loaf of bread. That does not seem to me to be very much
of a history.

Mr. SAYNER. The FISA had been ongoing for several years, and
they took the take of the FISA into account to make that judgment,
also, not only

Senator TORRICELLI. But you don’t personally feel that you have
enough experience with these cases to know whether or not 90 days
is the standard?

Mr. SAYNER. That alone shouldn’t be the standard for——

Senator TORRICELLI. That alone should not be the standard?

Mr. SAYNER. You should take in previous—what occurred in a
case previously to 90 days.

Senator TORRICELLI. So who made this judgment ultimately not
to proceed with the FISA request?

Mr. SAYNER. It would be Department of Justice Office of Intel-
ligence Policy Review.

Senator TORRICELLI. And to the best of your knowledge, that is
where the judgment was made?

Mr. SAYNER. Yes.

Senator TORRICELLI. Do you believe that the Department of De-
fense and the Navy genuinely understood and were informed by
the FBI of the severity of Dr. Lee’s revelations to the Chinese?

Mr. SAYNER. We passed the information that we had to our head-
quarters. It is my understanding that they passed it on to the De-
partment of the Navy.

Senator TORRICELLI. You don’t know for a certainty, however?

Mr. SAYNER. No.

Senator TORRICELLI. Therefore, you are not in a position really
to know either whether the Department of Defense or the Navy
knew that if they did not participate and cooperate that there
might never be a case developed against Dr. Lee?

Mr. SAYNER. No, Senator, I am not.

Senator TORRICELLI. You are not aware of that either.

Thank you, Mr. Chairman.

Senator SPECTER. Senator Grassley.

Senator GRASSLEY. Mr. Chairman, I am not going to have any
questions. And I also wanted to explain that the Budget Committee
is marking up the budget, so I am going to have to be gone the rest
of the morning.

Senator SPECTER. Senator Thurmond.

Senator THURMOND. Thank you, Mr. Chairman.
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Mr. Sayner, during an interview with the staff of this committee
regarding the Peter Lee investigation, FBI Field Supervisor John
Smith stated that the Foreign Intelligence Surveillance Act, or
FISA, process is very slow, especially with so many levels of ap-
proval having to sign off.

Would you please describe the FBI review and approval process
regarding the application for a FISA warrant?

Mr. SAYNER. Senator, the field would prepare a document, the
letterhead memorandum, which would be an extensive summary of
the investigative results that would be forwarded to our head-
quarters for review and then transmitted to the Office of Intel-
ligence Policy and Review at the Department of Justice, where an
application would be made for a FISA warrant. A FISA court would
be held and a judge would then sign that FISA warrant, sir.

Senator THURMOND. Mr. Sayner, what suggestions or rec-
ommendations can you make to this committee that you believe
would streamline the FISA review and approval process in order to
enhance and prioritize this law enforcement tool and its use by
field investigative personnel?

Mr. SAYNER. Senator, I understand that the Director met about
this issue recently and he supported the committee’s recommenda-
tion for legislative change which would include the staleness factor
being reviewed and not as much weight put on the 90-day staleness
of information.

Senator THURMOND. Mr. Sayner, Special Agents Cordova and Al-
ston stated to the staff members of this committee that Dr. Lee
was not truthful and was not cooperative when they interviewed
him after the plea bargain was entered into. This interview took
place prior to sentencing. Would you explain how this lack of truth-
fulness and lack of cooperation was ultimately reported to the
court, and if not reported, why not?

Mr. SAYNER. Senator, that lack of cooperation, as I stated earlier,
was attached to the affidavit in the form of a declaration of Special
A%ent Cordova that was used—that was provided to the sentencing
judge.

Senator THURMOND. Thank you, Mr. Chairman.

Senator SPECTER. Thank you very much, Senator Thurmond.

Senator Sessions.

Senator SESSIONS. Mr. Sayner, I am looking at the affidavit of
Gilbert Cordova for complaint and arrest warrant that was pre-
pared. In it, he says Peter Hoong-Yee Lee, an American citizen and
employee of TRW, Inc., has been acting clandestinely, corruptly,
and illegally as a conduit of classified information to the PRC, the
People’s Republic of China. By his actions, he has committed viola-
tions of 18 U.S.C. 793(d); that is, with reason to believe that it
would be used to the injury of the United States and the advantage
of a foreign nation, he has unlawfully and knowingly conspired to
communicate, transmit, and deliver to representatives of a foreign
government, specifically the PRC, information relating to the na-
tional defense of the United States.

That is a pretty serious charge.

Mr. SAYNER. Yes, sir.

Senator SESSIONS. That was under your supervision?

Mr. SAYNER. Yes, sir.
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Senator SESSIONS. Were you the Assistant Special-Agent-in-
Charge of the Los Angeles field office?

Mr. SAYNER. Yes, sir.

Senator SESSIONS. And you had foreign counterintelligence under
your supervision?

Mr. SAYNER. That is one program of several, yes, sir.

Senator SESSIONS. One of the programs you had. Did Agents Cor-
dova and Alston report directly to you or was there another level
of reporting?

Mr. SAYNER. Their supervisor—actually, Agent Cordova was an
agent in one of our resident agencies at that time, Redondo Beach,
which had its own line supervisor. But a determination to stream-
line case reporting was that SA Cordova, along with SA Alston,
who is on a headquarters Los Angeles city squad, would report to
one supervisor, and that is the supervisor James J. Smith.

Senator SESSIONS. And Smith reported to you?

Mr. SAYNER. Yes, sir.

Senator SESSIONS. So who in terms of dealing with the Depart-
ment of Justice and the United States Attorney in Los Angeles—
well, first, let me ask you, were your primary communications with
the Department of Justice with the assistant U.S. attorney or the
U.S. attorney in Los Angeles, or were they with Washington?

Mr. SAYNER. Well, in an espionage case the U.S. Attorney’s Office
isn’t aware. Initially, the call to go into prosecution on an espio-
nage case or an intelligence case, to be converted into a criminal
matter, is made at the Department of Justice, and that is in con-
sultation with our headquarters here. So there are discussions be-
tween our headquarters substantive desk here, and in this case it
would be ISS, Internal Security Section, of the Department of Jus-
tice.

Senator SESSIONS. Now, who talks with whom? Does the paper-
work go up through the FBI to the FBI headquarters and they talk
to the Department of Justice, or were Department of Justice em-
ployees and attorneys at this time dealing directly with Agents
Cordova and Alston who were working the case?

Mr. SAYNER. Senator, the reporting would go to our head-
quarters, who would then go to DOdJ.

Senator SESSIONS. So to your knowledge, there was little, if any,
direct contact between the Department of Justice people who were
reviewing this case and the actual agents investigating it?

Mr. SAYNER. Not until they notified and we briefed in the U.S.
Attorney’s Office in California. At that time, most of the commu-
nications were between the Department of Justice and Assistant
U.S. Attorney Jonathan Shapiro.

Senator SESSIONS. With regard to the plea agreement that was
entered into, who called the shots on that?

Mr. SAYNER. That would be in the purview of the U.S. Attorney’s
Office, with consultations with us.

Senator SESSIONS. What about the Department of Justice in
Washington? Is that Mr. Dion?

Mr. SAYNER. Yes, they would be involved also, sir.

Senator SESSIONS. They would be involved. Is anybody assuming
final responsibility for this plea bargain, if you had to state here—
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you are under oath—who was responsible finally for the approval
of this plea bargain?

Mr. SAYNER. The Department of Justice.

Senator SESSIONS. And would you say that was delegated to the
Los Angeles U.S. Attorney’s Office or was it to Mr. Dion in Wash-
ington, or did the Attorney General herself sign off on it?

Mr. SAYNER. Sir, that is something I think that should be asked
of the Department of Justice, U.S. Attorney’s Office.

Senator SESSIONS. But as you understand it, the Department of
Justice handles the pleas and does the plea agreement. The FBI
does not have the final say-so in that.

Mr. SAYNER. The FBI would still have some input with the U.S.
Attorney’s Office in his negotiations with the Department of Jus-
tice, yes, sir.

Senator SESSIONS. Now, you indicated that in October, after
these interviews, this arrest warrant affidavit was prepared, and
then it was not issued because the defendant, Lee, got counsel and
entered into plea discussions. Is that right?

Mr. SAYNER. Yes, sir.

Senator SESSIONS. How soon after this was prepared did that
occur?

Mr. SAYNER. It was occurring almost simultaneously.

Senator SESSIONS. So throughout all this bureaucratic process,
the people in the headquarters of the FBI, local FBI, local assistant
U.S. attorneys, and U.S. attorneys in Washington—within days, a
plea agreement was reached?

Mr. SAYNER. There were several items that had to be straight-
ened out, including attempting to get the classified documents from
DOD, getting authority to use those possibly in a trial on 794, or
if 793 went to trial; discussions with scientists regarding the re-
sults of the discussions that——

Senator SESSIONS. Well, I guess my time is out, but my question
was

Senator SPECTER. That is all right. Go ahead, Senator Sessions.

Senator SESSIONS. How did this happen so quickly? How do we
have a plea agreement so quickly after this interview in which he
made confessions? It seems to me like this is a matter of national
importance, and very great care should have been undertaken be-
fore up and committing to a plea agreement without fully under-
standing the ramifications of it.

Mr. SAYNER. I don’t think we went into a plea agreement imme-
diately. It was actually entered early December. We had to know
what we could go

Senator SESSIONS. It would be in October he made the confes-
sion. In early December, you were entering a plea.

Mr. SAYNER. The plea was entered in early December.

Senator SESSIONS. That is still pretty quick, isn’t it?

Mr. SAYNER. Yes.

Senator SESSIONS. And you probably reached the agreement
sometime before the plea actually went down in court. How long
before?

Mr. SAYNER. Well, during that time again, Senator, we had to
find out or figure what we had a result of that confession. We
weren’t expecting to get all the information that we did in that Oc-
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tober confession. We were very fortunate to the degree of the expe-
rience of the two special agents that interviewed Mr. Lee. We got
a lot of information that had to be corroborated, and we also had
to find out just where it was as far as the classification process.

Senator SESSIONS. Well, I guess that was my concern. It seems
like there was quite a fast moving to a guilty plea and some deci-
sions were made that look to me to have been made in haste, such
as according to the affidavit of Agent Cordova, Lee confessed to
having passed classified national defense information to the PRC
twice in 1985 and once in 1997. Yet, 1997 seemed not to be a part
of the plea agreement.

Mr. SAYNER. Senator, those questions should be best directed to
Assistant U.S. Attorney Jonathan Shapiro.

Senator SESSIONS. Well, I will just say, Mr. Chairman, it seemed
like to me there were some big decisions being made in an awfully
hurried point of time.

Senator SPECTER. I think the record will bear you out on that.

Senator Thurmond.

Senator THURMOND. I have another engagement and have to
leave. I will ask that the rest of my questions be answered for the
record.

Senator SPECTER. We will do just that, Senator Thurmond.
Thank you very much.

We are in the last stages of a vote and we will recess very briefly
and we will return very promptly to proceed with the hearing.
Thank you.

[The subcommittee was recessed from 10:21 a.m. to 10:45 a.m.]

Senator SPECTER. Mr. Sayner, let me review some of the material
on information which has been provided by the FBI to the sub-
committee on unclassified comments. And if anything comes up
which is classified, I know I don’t have to say to you, say so, and
we will do it in closed session. But these have all been reviewed
by my staff and the FBI, and I want confirmation from you as to
the January 7, 1997, Los Angelas headquarters teletype that, “The
FBI investigation raised concerns that Dr. Lee could have been
compromising antisubmarine information in the early 1990’s.”

The first question is, is that in the teletype?

Mr. SAYNER. That information would be correct. I am not aware
of that teletype. Since he worked at TRW and that was the area
of his expertise, that was our fear, yes, Senator.

Senator SPECTER. You say you are or are not aware of the tele-
type?

Mr. SAYNER. I don’t know the content of that communication, sir.

Senator SPECTER. Well, are you familiar with the fact that the
FBI provided to the subcommittee this data that on January 7,
1997, there was an Los Angelas headquarters teletype that I just
read?

Mr. SAYNER. If that was provided by Los Angelas, then that is
the information that was put together.

Senator SPECTER. Well, the question is whether you know it was
provided by the FBI.

Mr. SAYNER. No, I was not aware of that particular document,
no, Senator.
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Senator SPECTER. Ms. Kalisch, for the record would you confirm
that that teletype has been provided to the subcommittee?

Ms. KaLiscH. The teletype itself has not been provided. We have
provided access to your staff.

Senator SPECTER. Would you step forward here so we can hear
you?

Ms. KALISCH. I believe that your staff has had access to our docu-
ments, including that teletype.

Senator SPECTER. Well, the question is, for the record, has the
FBI provided to the subcommittee this information, quote, “Janu-
ary 7, 1997, Los Angelas HQ teletype, 'the FBI investigation raised
concerns that Dr. Lee could have been compromising anti-sub-
marine information in the early 1990s.”

Ms. KALISCH. Yes, sir, that is correct.

Senator SPECTER. And would you identify yourself for the record,
please?

Ms. KALISCH. My name is Eleni Kalisch, that is K-a-1-i-s-c-h.

Senator SPECTER. And your position?

Ms. KaLiscH. I am Special Counsel in the Office of Public and
Congressional Affairs.

Senator SPECTER. Thank you.

For the record, again, Mr. Sayner, would you confirm that the
FBI has provided this information—or maybe it will be Ms. Kalisch
again—August 28, 1997, Los Angelas Headquarters, NSD, “In Au-
gust 1997, the FBI was aware that allegedly in the early 1980’s Dr.
Lee gave the Chinese classified information that greatly assisted
their nuclear weapons program?”

The question is has the FBI provided that information to the
subcommittee?

Mr. SAYNER. It was the 1985 results of the confession going back
to the mid-1980s, and possibly with his previous trips to the PRC
that would be a conclusion, yes, Senator.

Senator SPECTER. Ms. Kalisch, you have nodded in the affirma-
tive. Would you confirm that, please?

Ms. KAvLiscH. That is correct.

Senator SPECTER. OK, and similar confirmation that in June
1998, in the Royal Tourist FBI analysis, one of the scientists said,
quote, “It seems likely that Peter Lee at least partially com-
promised every project, classified or unclassified, he was involved
with at Livermore, LLNL, and TRW.”

Can you confirm that, Mr. Sayner?

Mr. SAYNER. Yes, Senator.

Senator SPECTER. Ms. Kalisch, can you confirm that?

Ms. KALISCH. Yes, sir.

Senator SPECTER. And on April 3, 1998, “FBI files indicated that
Dr. Lee gave the antisubmarine lecture not once, but twice, with
the second lecture coming several days after the first and in a dif-
ferent city.” Can you confirm that, Mr. Sayner?

Mr. SAYNER. Yes, Senator.

Senator SPECTER. Ms. Kalisch.

Ms. KAaLISCH. Yes, sir.

Senator SPECTER. Mr. Sayner, are you able to confirm that the
Department of Defense and Navy did not have the transcripts and
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the tape of Dr. Lee’s confession at the time Mr. Schuster wrote the
memorandum of November 14, 1997?

Mr. SAYNER. I am not able to confirm that, no, sir.

Senator SPECTER. Well, do you know when the transcript and
tape was transmitted to the Department of the Navy?

Mr. SAYNER. No, Senator. I can get that information, though.

Senator SPECTER. Well, Agents Cordova and Alston have that in-
formation, but you do not?

Mr. SAYNER. I don’t have the date that it was transmitted to our
headquarters, no, Senator.

Senator SPECTER. Well, OK. It may be necessary to bring in
Agents Cordova and Alston to get that kind of information.

Are you in a position to confirm that the damage assessment
which was completed in February of 1998 was not provided to
Judge Hatter, the sentencing judge, for his consideration imposing
sentence?

Mr. SAYNER. No, Senator.

Senator SPECTER. Senator Torricelli.

Senator TORRICELLI. Nothing at this time, Mr. Chairman.

Senator SPECTER. Senator Sessions?

Senator SESSIONS. This is a troubling memorandum. What trou-
bles me on the most basic level is that you had evidence that Mr.
Lee was not cooperating. I am sure that Senator Specter before I
did noted the part where you said you were more interested in
gaining intelligence that punishing felons, which I think is an un-
wise way to articulate the matter.

But this was in November. As I understand it, prior to the entry
of the plea, he had flunked the polygraph test and the judge was
advised of that.

Mr. SAYNER. Correct, Senator.

Senator SESSIONS. But isn’t it a fact that particularly in a case
of espionage, an espionage-type case, that a judge is going to tend
to rely on the recommendations of the FBI and the Department of
Justice, and it is your responsibility to make sure when a plea is
recommended that it is a good one? Would you agree with that?

Mr. SAYNER. I agree, yes, sir.

Senator SESSIONS. Did the FBI recommend this plea agreement
and support this plea agreement, or who initiated it? As I read
this, it looks like the FBI recommended to the Department of Jus-
tice that the plea go down in a light fashion.

Mr. SAYNER. No, it wasn’t—it is not our recommendation, sir. It
is the Department of Justice.

Senator SESSIONS. Well, you told me earlier you talked with
them about it.

Mr. SAYNER. We spoke to pre-sentencing that prepares the report
for the judge that gives out the sentence. Both agents and I believe
Jonathan Shapiro had an opportunity to talk to pre-sentencing to
give them all the details of his not being cooperating with us and
his deception.

Senator SESSIONS. All right. Well, let me go back to this point.
Do you now dispute that the affidavit that Cordova filed saying
that Lee had confessed to 1997 violations of the law—do you dis-
pute the accuracy of that or do you continue to believe that was
accurate?
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Mr. SAYNER. That was accurate.

Senator SESSIONS. So we go down to a plea now and I want to
know, did the FBI and Mr. Shapiro—were they in accord with this
recommendation? I am sure you discussed it—Mr. Shapiro, what
are we going to recommend—recognizing ultimately the Depart-
ment of Justice attorney speaks for the Department of Justice and
the FBI. But did you agree with his recommendation or not?

Mr. SAYNER. The departmental attorney from ISS—I think it is
Michael Liebman—actually flew out here and had discussions with
Jonathan Shapiro.

Senator SESSIONS. ISS. That is the Department of Justice?

Mr. SAYNER. Yes, Internal Security Section, sir. They had discus-
sions, and I know there was a great deal of frustration on the part
of Jonathan Shapiro and that he just was not given enough lever-
age to be able to use 794, and that may have been what went into
his reasoning if he did go along with the sentencing that was ap-
proved by the Department of Justice.

Seglator SESSIONS. And Mr. Shapiro was the person handling the
case?

Mr. SAYNER. That is correct, sir.

Senator SESSIONS. He was living with it on the ground in Los
Angeles?

Mr. SAYNER. He was the assistant U.S. attorney.

Senator SESSIONS. And it was assigned to him?

Mr. SAYNER. Yes.

Senator SESSIONS. So you noted frustration from Mr. Shapiro in
terms of what information or for what leverage or ability he was
given to charge more serious charges?

Mr. SAYNER. Yes.

Senator SESSIONS. And that was denied him by the Department
of Justice, Mr. Liebman?

Mr. SAYNER. I don’t know what went on between their discus-
sions. I just know——

Senator SESSIONS. But apparently he was not being given the lib-
erty to be as aggressive as he would like to be. That is your impres-
sion?

Mr. SAYNER. That is my impression, yes, sir.

Senator SESSIONS. Now, with regard to this plea, was the FBI
told we want to recommend this, do you agree?

Mr. SAYNER. Yes.

Senator SESSIONS. And what did the FBI respond?

Mr. SAYNER. Our reasoning was that if he had a period of con-
finement, which we felt he would get out of this, we would have
more time to debrief him to find out what else he may have done
and more serious intelligence matters that may have occurred if he
had been incarcerated for at least a year.

Senator SESSIONS. But, of course, there was no need to rush this
plea in any case, was there? I mean, the plea could have been
taken 6 months later.

Mr. SAYNER. I can’t answer for the process.

Senator SESSIONS. Well, you are an experienced agent. You know
that if a person comes in with a lawyer and wants to plead guilty
and you want to discuss some things and work out some details,
you don’t have to run to court tomorrow to offer a plea. I mean,



19

you can hold that off, keep it secret, and nobody would know for
months, even years. Isn’t that right?

Mr. SAYNER. But I would have to—I can’t think for Jonathan
Shapiro or ISS. They may have felt that this was the best they
could do to get it, and that we could get—the national security re-
ward of having him confined and being able to access for him while
he is incarcerated would outweigh not rushing a plea. He may have
not negotiated a plea any further.

Senator SESSIONS. Well, Mr. Sayner, the point is this. Once that
plea is taken and the judge imposes a sentence, the leverage is
gone. You have no leverage, isn’t that correct?

Mr. SAYNER. That is correct.

Senator SESSIONS. And why did not the FBI, who apparently
wanted further intelligence, take the position that if he flunked the
polygraph test which indicated he was not fully cooperative on
what he was sharing with the FBI—why would you want to go on
and rush this plea and give him this sweetheart deal?

Mr. SAYNER. I can’t answer that. That was—I can’t answer that,
Senator.

Senator SESSIONS. Well, maybe you can tell me why all ref-
erences to Peter Lee’s confession as it related to the 1997 disclo-
sures were omitted from Agent Cordova’s two sworn affidavits for
sentencing purposes. They were submitted to the Federal judge.
Why was that left out?

Mr. SAYNER. That was—the only thing he was charged in 1997
with was 1001 because we were having difficulty getting a read on
the classification of the material that may have been passed in
1997 from DOD.

Senator SESSIONS. What was the 1001 false statement?

Mr. SAYNER. That is lying to

Senator SESSIONS. To the agent?

Mr. SAYNER. Lying to the agent on the travel.

Senator SESSIONS. But it appeared that, and his lawyer argued,
did he not, to the judge that he hadn’t done anything wrong since
19857 Why wasn’t the judge told there were very serious matters
involving 1997?

Mr. SAYNER. The judge was apprised through pre-sentencing of
everything that occurred in this investigation.

Senator SESSIONS. Well, it is not in the pre-sentence report, 1
don’t believe.

Mr. SAYNER. Presentence was advised by the two agents, and I
believe Jonathan Shapiro, on everything that had occurred.

Senator SESSIONS. Well, the fact is ultimately there was a ques-
tion of the will and determination of the prosecutor and the FBI
to reject this plea or accept it.

The way I would see it, Mr. Chairman, is the opportunity was
there. What normally should have happened in any two-bit robbery
case or whatever you are prosecuting in the country is if the person
agrees to cooperate and you run a polygraph and he flunks it, then
you don’t go forward with the plea. You say we are going to go to
the wall; we are going to lock you up as long as we can unless you
want to tell the full truth.

Were you able to obtain any valuable information from Mr. Lee,
if you are able to say that in this hearing?
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Mr. SAYNER. At the debriefings, afterwards?

Senator SESSIONS. After the plea went down.

Mr. SAYNER. No, sir.

Senator SESSIONS. Which is not unusual, is it?

Mr. SAYNER. No, sir.

Senator SESSIONS. Once he got his sentence and his halfway
house 6 months and his little fine, he had no incentive to cooperate
any further.

Mr. SAYNER. Correct, sir.

Senator SESSIONS. And under the law, double jeopardy would
apply and he couldn’t be reprosecuted for it, is that right?

Mr. SAYNER. Right.

Senator SPECTER. Well, are you sure about that now? I don’t
want this record to close off——

Senator SESSIONS. Well, that is a good question. It may not.

Senator SPECTER. I don’t want to answer for Mr. Sayner, but
that is a complex legal question and it may well be that there is
still a possible prosecution for the 1997 disclosures.

Senator SESSIONS. I would just say that with regard to what he
pled to, he couldn’t be resentenced or sentenced any more severely
for it.

Senator SPECTER. I agree with you about that, Senator Sessions.

Senator SESSIONS. And I would withdraw my other statement as
being overbroad, as the chairman, a good prosecutor, knows.

Senator SPECTER. Senator Sessions, let me associate myself with
your remarks about the questionable plea bargain, and we are
going to get into that in greater detail. And I think it is true that
Mr. Sayner does not have the information which Mr. Shapiro has,
or Mr. Liebman, and we haven’t been able to talk to Mr. Liebman,
which is why we had to issue a subpoena for him. But we will have
that hearing next week.

[The prepared statement of Mr. Sayner follows:]

PREPARED STATEMENT OF DANIEL SAYNER

Good morning, Mr. Chairman and members of the Subcommittee. My name is
Daniel Sayner and I currently serve as Assistant Special Agent in Charge (ASAC)
of the Los Angeles Division of the FBI. I am pleased to be here this morning to dis-
cuss certain aspects of the foreign counterintelligence investigation of Peter Lee con-
ducted by my office.

I would first like to provide the Subcommittee with a brief overview of my FBI
employment. I have been a Special Agent with the FBI for eighteen years. Upon
joining the Bureau in 1982, I was assigned primarily to violent crimes investigations
in both the Baltimore and Atlanta Divisions. From 1983 to 1988, I was assigned to
Foreign Counterintelligence, or FCI, investigations, in the New York Division fol-
lowed by two years as FCI supervisor at Headquarters in Washington, DC. From
1990 to 1995, I was assigned to the Terrorism Task Force in Newark, New Jersey
and also served as the Organized Crime Drug Coordinator in Newark.

Since November 1996, I have served in my current position as ASAC of the Los
Angeles Division. As ASAC, my responsibilities include Program Manager of several
important FBI programs including Civil Rights, Hate Crimes, Domestic Terrorism,
National Infrastructure Protection, and Foreign Counterintelligence. It is as FCI
Program Manager that I have had responsibility for overseeing the Peter Lee inves-
tigation.

I understand that the Subcommittee would like for me to provide a chronology
of the FBI’s involvement in the Peter Lee investigation, from the time the case was
gpened in 1991 until the time that Dr. Lee was sentenced in 1998. I am happy to

0 S0.
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4/1991—FBI opens Preliminary Inquiry on LEE.

3/1993—FBI opens Full Field Investigation on LEE.

2/1994—FBI initiates technical surveillance on LEE.

5/1997—LEE travels to China.

6/1997—FBI conducts non-confrontational interview of LEE to discuss his trip to
China; LEE lies to FBI by stating that he engaged in no technical scientific dis-
cussions with the PRC and that he paid for the trip.

8/5/1997—FBI again interviews LEE; he admits that he lied to his employer, TRW,
on post-travel questionnaire about the purpose of his trip and about contacts
during the trip, but maintains that he paid for the trip.

8/14/1997—FBI again interviews LEE and asks him to produce receipts to prove he

paid for trip to China. Also, LEE agrees to take polygraph.

8/25/1997—LEE contacts PRC scientist (GUO HONG) and asks him to provide
fraudulent receipts indicating that LEE paid for the trip to China.

9/3/1997—LEE provides FBI with fraudulent receipts; technical surveillance expires.

10/7-8/1997—FBI interviews LEE and he confesses to unauthorized disclosure of
confidential information to PRC in 1985 and in 1997.
At this point, Mr. Chairman, I would like to step back in time and discuss the
1985 disclosures that Dr. Lee confessed to in the October 7, 1997 interview.
1/9/85—LEE visited China and was approached by an individual (CHEN
NENGKUAN) who asked LEE technical questions and suggested that LEE
shake his head yes or no. LEE was aware that his responses were disclosing
classified information relating to hohlraums.

1/10/1985—LEE is taken (by CHEN NENGKUAN) to meet with PRC scientists (in-
cluding YU MIN) to provide the hohlraum information.

Following Dr. Lee’s confession on October 7 and 8, 1997, the FBI consulted nu-
clear weapons experts at the Department of Energy regarding the substance of Dr.
Lee’s confession. According to DOE experts, the information Dr. Lee admitted to dis-
closing to the PRC was, in fact, classified. On October 21, 1997 the FBI completed
a draft affidavit for the arrest of Dr. Lee on charges of Title 18 USC Section 793(d)
(attempting to transmit national defense information in aid of a foreign government)
ap(li) Title 18 USC Section 1001 (making a material, false statement to a federal offi-
cial).

The arrest warrant was never issued for Dr. Lee inasmuch as he retained counsel
and enterer plea negotiations with the Department of Justice. On December 8, 1997,
Dr. Lee pled guilty to one court of violating Title 18 USC Section 793(d) and one
count of violating Title 18 USC 1001. As part of his plea agreement, Dr. Lee agreed
to provide full cooperation with the government. The FBI conducted a polygraph of
Dr. Lee on February 26, 1998 which showed deception when asked whether he had
lied to the FBI since his first polygraph. The FBI followed up additional discussion,
after which Dr. Lee’s counsel advised that he would not submit to further polygraph
examination.

The FBI supplemented its arrest affidavit with a declaration stating that Dr. Lee
had shown deception on the February 26, 1998 polygraph examination. The declara-
tion and the arrest affidavit, which had been converted to a government pleading,
were presented to the court at Dr. Lee’s sentencing hearing on March 26, 1998.
Therefore, at the time of sentencing, the court was made aware that Dr. Lee had
shownddeception on the polygraph administered after the plea agreement had been
entered.

Dr. Lee was sentenced on March 26, 1998 to a five-year suspended sentence with
three years probation, one year incarceration in a half-way house and 3000 hours
of community service.

Mr. Chairman, I would like to conclude by reaffirming the FBI’s commitment to
cooperate with the Subcommittee in its important oversight mission. As you know,
we have provided the Subcommittee Staff with unprecedented access to our case
files and to our personnel. Last month, Subcommittee Staff traveled to the Los An-
geles FBI office where they interviewed myself as well as the Peter Lee case agents,
SA Gil Cordova and SA Serena Alston, and their supervisor, SSA J.J. Smith. Sev-
eral weeks later, Mr. Chairman, you also traveled to the Los Angeles FBI office to
conduct on-the-record interviews of these FBI agents and others. At your request,
we tape interviewed and transcribed those interviews in order that you would have
a record to utilize at hearings such as this.

I would like to thank the Subcommittee for allowing me the opportunity to testify
this morning. I will be happy to respond to any questions you may have.

Senator SPECTER. Dr. Twogood, thank you very much for joining
us. We turn to you at this point. Would you give us your full name
and position for the record?
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STATEMENT OF RICHARD TWOGOOD, FORMER PROGRAM
LEADER, IMAGING AND DETECTION PROGRAM, LAWRENCE
LIVERMORE NATIONAL LABORATORY, LIVERMORE, CA

Dr. TwoGcooD. Richard Twogood, and I am Deputy Associate Di-
rector for Electronics Engineering at the Lawrence Livermore Na-
tional Laboratory.

Senator SPECTER. And that is part of the Department of Energy?

Dr. TwoGoOD. Yes.

Senator SPECTER. And would you state briefly your qualifica-
tions, your background and your experience, education?

Dr. TwogooD. I have a short statement I will read. Mr. Chair-
man, I appreciate the opportunity to appear before your sub-
committee to testify regarding your assessment of how the Peter
Lee investigation was conducted.

Since 1996, I have held the position of Deputy Associate Director
for Electronics Engineering at the Lawrence Livermore National
Laboratory. In that role, I manage the 750-person department
which provides electronics engineering support to all laboratory
programs.

From 1988 to 1996, I held the position of Program Leader for the
Imaging and Detection Program at LLNL. The single largest
project in that program was the Joint UK/US Radar Ocean Imag-
ing Program, which was a DOD-sponsored program executed by
OASDI/C3I in the Department of Defense. LLNL was the lead U.S.
technical organization, and I was the Technical Program Leader for
the Joint UK/US Radar Ocean Imaging Program from 1990
through 1995. Peter Lee worked as a contractor employed by TRW
on that same OSD program.

The Joint UK/US radar program has made important discoveries
and significant advances in the development of methods to detect
submarine signatures with remote sensing radars. Many of the im-
portant details of this work are classified. While at TRW, Dr. Lee
had access to these results at the DOD secret level. Dr. Lee also
admitted to revealing classified information regarding this program
while in China in 1997.

To fully understand what may have been inappropriately re-
vealed to the Chinese, as well as its potential significance, requires
a detailed analysis of Dr. Lee’s statements and an understanding
of the R&D thrusts of the Joint UK/US radar program. A complete
analysis would require discussion of classified material. Several
such discussions have taken place since 1997 within the Depart-
ment of Justice and most of these issues have been explored in
some detail.

I welcome the opportunity to assist the committee in addressing
any concerns you have regarding these issues. Thank you.

Senator SPECTER. Thank you very much, Dr. Twogood. Did you
have occasion to examine the transcript and videotape of Dr. Lee’s
confession?

Dr. TWOGOOD. Yes.

Senator SPECTER. And what was the appropriate classification
for the kinds of information that he turned over to scientists from
the People’s Republic of China?

Dr. TwWoGoOD. Peter himself admitted that he had passed con-
fidential information and stated it was confidential. When I saw
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the videotape and the audio tape, my immediate response was that
it is at least confidential, and I thought it was likely DOD secret
and that——

Senator SPECTER. You say you thought it was secret?

Dr. TWoGoOD. Yes, that is how I would have classified it.

Senator SPECTER. And what is your background and experience,
credentials, on classification of security matters?

Dr. TwoGooD. Well, formally I am an authorized derivative clas-
sifier, so I do take materials, usually technical materials, not video-
tape confessions, and make appropriate judgments based on classi-
fication guidance written by others, and that is what I did in this
case. I also personally wrote some of the guidance that we were
using in the OSD program.

Senator SPECTER. Would you say that his disclosures constituted
the key to the whole program?

Dr. TwoGooD. I would say that his disclosures went right to the
heart of what I consider the number one technical achievement of
the UK/US program up until 1995.

Senator SPECTER. And are you familiar with the total cost of the
research on this program?

Dr. TwoGoOoD. It is on the order of $100 million on the U.S. side
and a smaller amount in the UK.

Senator SPECTER. Order of how much again?

Dr. TwoGooD. 100 million.

Senator SPECTER. Dr. Twogood, when did you review the video
and transcript?

Dr. TwoGgooD. October 15, 1997.

Senator SPECTER. Dr. Twogood, did you ever talk to anybody
from the Department of Justice about your conclusions that the in-
formation disclosed by Dr. Lee was secret?

Dr. TwoGooD. Yes, I did. I believe on October 15, 1997, I specu-
lated that it probably was secret, and then in a further

Senator SPECTER. You talked to whom?

Dr. TwocooD. Well, Mr. Cleveland, who—and I believe Ms. Al-
ston was at the October 15th discussion at Livermore.

Senator SPECTER. Special Agent Alston was there?

Dr. TWoGOOD. I believe that is correct, yes.

Senator SPECTER. And you gave her the information that you be-
lieved that this was secret information?

Dr. TWOGOOD. Yes.

Senator SPECTER. And Mr. Cleveland?

Dr. TwoGgoobD. Mr. Cleveland, who was former FBI, I believe, and
at that time in 1997 was responsible for the security programs at
Livermore. So he had become a Livermore employee.

Senator SPECTER. Did you talk to anybody else from the Depart-
ment of Justice?

Dr. TwoGooD. There were at least one or two others in the room
where I saw these videotapes and audio tapes, but I don’t recall
who they were.

Senator SPECTER. Were you ever contacted by Mr. Jonathan Sha-
piro?

Dr. TWOGOOD. Yes.

Senator SPECTER. And what conversation did you have with him
and when was it?
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Dr. TwoGooD. I do not know when that date was. I believe he
was not present at the first meeting, but then at a subsequent
meeting I had the same discussion with Mr. Shapiro. And probably
more importantly, there was an interim period for the month after
the October 15 review when I provided to Mr. Cleveland the classi-
fication guidelines that I would use to base the secret classification
on.
Senator SPECTER. Well, approximately when did you talk to Mr.
Shapiro? Was it in the October time frame?

Dr. TwoGooD. October-November, I believe, yes.

Senator SPECTER. Did anybody from the main Department of
Justice contact you?

Dr. TwoGooD. Mr. Cleveland was basically the liaison. I provided
all my information to him and he provided it to the FBI. I did fly
to Los Angeles on March 11, 1998, and Ms. Alston was there and
Mr. Cordova was there, and that is the date when I actually inter-
viewed Peter with his lawyer present.

Senator SPECTER. But did Mr. Liebman or Mr. Dion or Mr. Rich-
ards from Main Justice, Washington, ever contact you?

Dr. TwoGooD. Not to my recollection, no.

Senator SPECTER. Did anybody from the Department of the Navy
ever contact you?

Dr. TWoGooD. No.

Senator SPECTER. Mr. Schuster, Mr. Preston, or anybody from
the Navy, Captain Dewispelaere?

Dr. TWoGcooD. No.

Senator SPECTER. Senator Sessions.

Senator SESSIONS. So you reported in 1997 based on your anal-
ysis of the classification procedure that you thought it was secret?

Dr. TwoGoOD. Yes.

Senator SESSIONS. Is this assessment the same one you gave to
Agent Cordova?

Dr. TwoGooD. Yes.

Senator SESSIONS. Has anything occurred that would cause you
to change your assessment on that?

Dr. TWoGOOD. No. Let me stress it is a judgment call.

Senator SESSIONS. My question was did you ever change your as-
sessment to anyone?

Dr. TwoGgooD. Not to my recollection. I believe from the first day
I thought it was, at least confidential and possibly secret. And then
after further review between October and November 1997, I made
the recommendation that it be considered secret, and that was doc-
umented in a memo sent from Livermore to the FBI.

Senator SESSIONS. That would have been in November, prior to
the plea agreement that went down in December of 1997, I believe.

Dr. TWOGOOD. Yes.

Senator SESSIONS. I believe Cordova’s affidavit that he filed in
October 1997 quotes you as saying it was confidential.

Dr. TwocooD. I have always thought that it was at least con-
fidential and possibly secret.

Senator SESSIONS. I think you have made yourself clear. Thank
you.

Senator SPECTER. Thank you very much, Senator Sessions.

Dr. Cook, thank you for joining us.
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INTERNATIONAL SECURITY DIVISION, LOS ALAMOS NA-
TIONAL LABORATORY, LOS ALAMOS, NM

Senator SPECTER. We know you and Dr. Twogood have come
from the West Coast, is that correct?

Dr. Cook. Dr. Twogood from the West Coast and I am from New
Mexico.

Senator SPECTER. New Mexico. Well, they are long distances.

Do you have a prepared statement?

Dr. Cook. Yes, sir, I do.

Senator SPECTER. Would you proceed to present it to the sub-
committee at this time?

Dr. CoOK. Surely.

Senator SPECTER. Thank you.

Dr. Cook. It is a pleasure for me to testify before this sub-
committee as the DOE technical witness in the case United States
v. Peter Hoong-Yee Lee, which was heard March 26, 1998, in U.S.
district court, Central District of California, the Hon. Judge Terry
J. Hatter presiding.

Dr. Lee confessed in a plea bargain to having knowingly passed
a document classified secret/restricted data to

Senator SPECTER. Could you speak up just a little?

Dr. Cook. Oh, sorry.

Senator Specter. Senator Thurmond always says, “pull the ma-
chine a little closer.”

Dr. Cook. OK. Dr. Lee confessed and plea bargained to having
knowingly passed a document classified secret/restricted data to
China Academy of Engineering Physics, CAEP, associates during
one of his trips to the People’s Republic of China. The CAEP and
its subordinate institutes and laboratories are responsible for the
nuclear weapons design and development programs in China.

My involvement in the case began in the fall of 1997 when I was
on a change of station at Department of Energy headquarters in
the Office of Energy Intelligence working for Notra Trulock, who at
the time was serving both as the Director of Intelligence and of
Counterintelligence, Acting Director.

I supported the FBI investigation, code name Royal Tourist, and
my role was to provide DOE assessments of technical information
emerging from the FBI interrogations. In February 1998—let’s see;
I guess I stand corrected on that now. It must have been March
11th that we were out there. I participated in the two-day interro-
gation session with the FBI agents assigned to the case and Dr.
Twogood, and we were interrogating Dr. Lee at the classified level
and were asking questions S/RD and secret level. Also present was
a laser fusion expert assigned to the Department of Energy, for-
merl;(r]1 from Lawrence Livermore, and the ones I have already men-
tioned.

We were allowed to ask these questions at the classified level,
and Dr. Peter Lee repeatedly denied any knowledge of or any inter-
est in classified programs and publications. He was, however, the
author and/or the technical editor on some of these publications
which he denied knowledge of. Some of his work would be declas-
sified by post-1993 guidelines and some of it would not have been.
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I attended the sentencing of Dr. Peter Hoong-Yee Lee, and DOE
Headquarters Safeguards and Security Officer Director Joe
Mahaley and I were declared witnesses for the U.S. Government.
If Judge Hatter had requested additional testimony beyond the
written submissions, Mr. Mahaley would have taken the stand in
open court and I would have testified in camera at the secret, no
foreign, SRD level.

Department of Energy Headquarters Intelligence Office Director
Notra Trulock was also present as a potential witness, and security
personnel Don Temple and Larry Wilcher from DOE, Germantown.
And I had worked with Don and Larry throughout this entire inter-
i%1ction in the support that the DOE provided to the FBI, Los Ange-
es.

Had we gone in camera, my testimony would have included a de-
scription of detailed classified Nevada test site diagnostic systems
that Dr. Lee worked on or helped develop, and it would have ex-
panded my assessment of the impact such knowledge could have
had on PRC nuclear weapons science. I would not have been able
to declare that I knew with certainty of specific additional classi-
fied information passed beyond that plea bargained.

It is my assessment that Dr. Peter Lee is a world-class diagnosti-
cian who has expertise relevant to nuclear weapons science. Devel-
opment of methods for measuring the nuclear weapons perform-
ance was a serious challenge for the PRC in the 1980s, and this
would have been especially true if, as has been reported in the
press, they moved underground and tested neutron bomb concepts
and more modern strategic weapons.

At this time, I would read my official damage assessment with
the court or I will answer questions, as you choose.

Senator SPECTER. Was your damage assessment made available
to Chief Judge Hatter?

Dr. Cook. Yes, sir, it was.

Senator SPECTER. Well, we will have that made part of the
record. Do you have a copy of that with you?

Dr. Cook. Yes, sir.

Senator SPECTER. Would you hand that to the court reporter? We
will make it part of the record. Mark it Exhibit 1 on this hearing
date.

[The document referred to follows:]

EXHIBIT 1

DECLARATION OF TECHNICAL DAMAGE TO UNITED STATES NATIONAL SECURITY
ASSESSED IN SUPPORT OF UNITED STATES V. PETER HOONG-YEE LEE

I, Thomas L. Cook, being duly sworn, do hereby depose and say:

A. Introduction

1. I am a Technical Staff Member at the Los Alamos National Laboratory. I have
spent more than 26 years in professional research associated with various aspects
of US nuclear weapon programs. I have actively participated in Atomic Energy Com-
mission and Department of Energy (DOE) research programs at the Nevada Test
Site and in weapons effects simulations sponsored by Defense Nuclear Agency and
Department of Defense.

2. Through the Counter Intelligence Division of DOE/OEI, I have assisted the
Federal Bureau of Investigation (FBI) in their assessment of the impact on the PRC
nuclear weapon program of classified technical information determined to have been
transferred by Peter Hoong-Yee Lee to representatives of institutions in, subordi-
nate to, or associated with tasks in support of programs of the Chinese Academy
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of Engineering Physics (CAEP). My review of Peter Hoong-Yee Lee’s publications
lead me to assess that he is an excellent diagnostician whose focus has been on the
development and implementation of, and on the interpretation of data from, experi-
mental systems that measure radiation-matter interactions at extreme conditions,
such as those attainable in direct and indirect laser-produced and nuclear-weapon-
produced plasmas. I expand these concepts below.

B. Technology discussion

1. The research and development programs pursued by Peter Hoong-Yee and co-
workers during this years at two DOE national laboratories, Lawrence Livermore
National Laboratory and Los Alamos National Laboratory, generally relate to the
design of diagnostic schemes and equipment associated with measuring the inter-
action of electromagnetic radiation with matter. The research related to the design
and evaluation of fusion capsules and to measuring and engineering the transport
of radiation in special cavities. During the early 1980’s the DOE spent billions of
dollars in classified research, conducted in underground nuclear tests at the Nevada
Test Site and in high-energy laser laboratories, to explore the physics of these proc-
esses. The studies had both military and commercial objectives. The laser simula-
tion component of the U.S. science based stockpile stewardship program, which is
so important to certifying nuclear weapon reliability under the “zero-yield” con-
straints of a Comprehensive Test Ban Treaty (CTBT), has its foundations in this
early research.

2. Information contained in the classified DOE document that Peter Hoong-Yee
Lee admits to having transferred to the PRC presents a scheme for interpreting
temperature measurements made with x-ray detectors on radiation emerging from
a plasma in a hollow cavity. References in the paper document Lee’s formal partici-
pation in broad classified intertial confinement fusion (ICF) diagnostic development
programs. These programs had specific classified objectives; including the measure-
ment of material properties necessary for benchmarking classified computer code
simulations, calibration of underground nuclear test (UGT) data in fusion labora-
tories, and adaptation of ICF diagnostic techniques for use in UGT’s. Some tech-
nologies with which Peter Hoong-Yee Lee was associated are now unclassified be-
cause of academic developments in ICF research; others remain classified nuclear
weapon science.

c. Significance

1. The measurement of radiation-matter interactions and time-resolved and time-
integrated laser-plasma diagnostics represent exactly the critical technologies impor-
tant to a developing nuclear weapon state that has an active nuclear testing pro-
gram. The capability to measure the performance of various parts of the nuclear
weapon facilitates the evolution from rudimentary nuclear devices to intermediate
and advanced designs. These characteristics of the warhead determine the deploy-
ment options and the appropriateness of mission. Possession of only rudimentary
and/or intermediate class warheads limit these military options. Advanced nuclear
warheads could be important to the Chinese for use on cruise missiles, on road-mo-
bile intercontinental ballistic missiles (ICBMs), and on submarine launched ballistic
missiles (SLBMs) and as multiple re-entry vehicles (MRV) and multiple independent
re-entry vehicles (MIRVs).

2. The above facts are true and correct to the best of my knowledge and belief.

TaOMAS L. COOK, PHD.,
Technical Staff Member, Los Alamos National Laboratory.

Senator SPECTER. Dr. Cook, what was the total cost to the Fed-
eral Government of the hohlraum research?

Dr. Cook. The programs with which Dr. Lee was associated
which had to do with both the inertial confinement fusion programs
and the underground testing programs have been estimated at a
total cost by the Department of Energy of about $6 billion.

Senator SPECTER. A total of $6 billion?

Dr. Cook. Six billion, yes, sir.

Senator SPECTER. With respect to declassification, what occurred
there?

Dr. Cook. In the early days of the programs, which were referred
to as Haylight Centurion where one was taking laser-driven cap-
sules and testing them in underground nuclear tests, as well as in
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the laboratory with lasers, the concepts of the radiation drive of
these capsules—certainly, the details have been classified because
they not only relate to the production of energy, but also to the per-
formance of a secondary and a nuclear weapon.

As the inertial confinement fusion programs matured and be-
came more widely disseminated in the university scene, some of
those kinds of physics have been declassified, but not all, and the
move to declassify——

Senator SPECTER. So some of the information which Mr. Lee gave
tof_tlr(llg People’s Republic of China scientists has not been declas-
sified?

Dr. Cook. The specific document with which he plea bargained,
the document that he confessed to having passed in 1985, has been
reviewed by our classifiers and by Livermore’s classifiers and De-
f12511("1tment of Energy classifiers, and post-1993 it would be unclassi-
ied.

Senator SPECTER. But there are indications that Dr. Lee told the
PRC scientists materials which he did not confess to?

Dr. Cook. Yes, sir, that is our assessment, and it was the assess-
ment of all of the technical people with whom I was associated who
debriefed him.

Senator SPECTER. Including you?

Dr. CookK. Yes, sir, including me.

Senator SPECTER. And that was based on what?

Dr. Cook. Dr. Lee repeatedly denied knowledge of classified in-
formation that there is absolutely no doubt that he had knowledge
of. For example, in 1981-82, a classified technical document was
published by Livermore and in that document there is a very clas-
sified section with weapons information and with the hohlraum
kinds of studies to which Dr. Lee was the technical editor. It was
the diagnostic section. So if he is the technical editor, he has to
have had some interest in or some knowledge of the things he de-
nied having knowledge of.

The second thing that really bothered me was when we discussed
physics with Dr. Lee, he very willingly would share information
that he had taught the representatives of the China Academy of
Engineering Physics. And these concepts were basically freshman
physics and the people with whom he was interacting were the pil-
lars of Chinese nuclear weapons science. I mean, these men were
extremely capable scientists.

Senator SPECTER. Dr. Cook, I am about to have handed to you
the impact statement prepared by Robin Staffin, Notra Trulock and
Joseph Mahaley, and ask if you had an opportunity to review that?

Dr. Cook. Yes, sir, I did.

Senator SPECTER. Take a look at it. We are going to mark it
number 2 for the record.

[The document referred to follows:]

EXHIBIT 2
IMPACT STATEMENT

Dr. Peter Lee, a former employee of Lawrence Livermore National Laboratory
(LLNL), has confessed to providing US classified information to the Peoples Repub-
lic of China (PRC) in 1984 and 1985. He admits to providing information from docu-
ments classified as Secret/Restricted Data concerning the Inertial Confinement Fu-
sion (ICF) Program. ICF Program information was classified as Secret/Restricted
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Data under the Atomic Energy Act of 1954, as amended. Dr. Lee further acknowl-

edges that he knew the information was classified when he revealed it to the PRC.

Dr. Lee has stated during debriefings that his activities have not damaged US na-

tional security. Contrary to Dr. Lee’s suggestion that US ICF technology is not re-

lated to nuclear weapons technology, it remains an integral part of the US nuclear
weapons program.

Dr. Lee was recently interviewed by LLNL and US Government technical experts.
These experts believe that Dr. Lee’s intimation that the classified information he
released to the PRC is limited to what he has confessed, is not credible. For exam-
ple, Dr. Lee claimed to the interviewers to have very little knowledge of certain sen-
sitive classified programs; however, former colleagues of his at the national labora-
tories have stated he did have a working knowledge of these programs. In addition,
Dr. Lee engaged in over 300 e-mail messages with his Chinese colleagues between
1994 and 1997. There were also in excess of 300 letters between Dr. Lee and his
PRC contacts between 1981-1987. After 1987, and until 1997, Dr. Lee continued to
exchange numerous letters with his Chinese colleagues. These communications con-
tain details of other, non-ICF related classified programs. Many of these messages
describe activities at LLNL far beyond his area of assignment; although none were
specifically found to contain classified information. Given the nature of the subjects
addressed, however, and his access to other program areas in the laboratory, there
is a strong possibility that in addition to the classified ICF related data, other infor-
mation may have been passed by Dr. Lee that would have caused serious damage
to national security.

With respect to the ICF information Dr. Lee has admittedly compromised, the fol-
lowing information is provided:

* In basic terms, the ICF process involves striking a cylindrical gold container with
several laser beams arranged concentrically around the cylinder. When all the
laser beams strike the cylinder at once (within several trillionths of a second),
the cylinder is super-heated and causes the resultant x-ray energy from the cyl-
inder wall to strike and compress an ICF target resulting in thermonuclear fu-
sion.

e The ICF Program, when developed in conjunction with an already existing nuclear
weapon program, could assist in the design of more sophisticated nuclear weap-
ons. Therefore, certain details of this technology can be used by other countries
or proliferants to assist in the design of a thermonuclear weapon. Through De-
cember 1993, the Department of Energy (DOE) classified most of the details of
the ICF process to prevent the spread of nuclear weapons.

* Scientists working in the ICF Program recognized that it could be used for peace-
ful purposes, such as the generation of electricity. A great deal of research on
ICF has been performed in foreign countries for use in non-weapon applications.
As a result of the large number of foreign publications on ICF, DOE declassified
many, though not all, aspects of the ICF process in 1993. Nevertheless, DOE
ICF research is much more advanced than that of foreign research in this area,
and plays an important role in the US nuclear weapons program. Indeed, ICF
experiments have been fielded on a series of underground nuclear tests during
the 1980’s. The data resulting from these tests are key to the design of nuclear
weapons relevant experiments to be conducted on the National Ignition Facility
for nuclear weapons stockpile maintenance and reliability. One indication of its
importance is the greater than $5.8 billion spent on the ICF Program since its
inception in 1972 to the present.

« US intelligence analysis indicates that the ICF data provided by Dr. Lee was of
significant material assistance to the PRC in their nuclear weapons develop-
ment program. [Details to be provided in camera]. For that reason, this analysis
indicates that Dr. Lee’s activities have directly enhanced the PRC nuclear weap-
ons program to the detriment of US national security.

¢ As a US government-cleared LLNL employee with an access authorization (secu-
rity clearance), Dr. Lee was obligated by National Security Decision Directive
and DOE Order to advise the Department each time he had contact, in any
form, with citizens of the PRC. Dr. Lee had continuous unreported contact with
representatives from the PRC. Dr. Lee failed to adhere to this requirement,
which resulted in the compromise of classified information.

In summary, Dr. Lee has confessed to compromising classified nuclear weapon de-
sign information. The information was properly classified at the time of compromise
and US intelligence analysis indicates that this information, in conjunction with
other information, was of material assistance to the Peoples Republic of China in
advancing their nuclear weapons program. Compromise of this information reason-
ably could be expected to cause serious damage to US national security. Of equal
importance, we do not believe Dr. Lee has been fully cooperative in identifying or
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describing other classified information he may have compromised. We believe Dr.
Lee has confessed to compromising selected classified information in the hope his
other, more damaging activities would not discovered or fully investigated.
ROBIN STAFFIN,
Deputy Assistant Secretary, for Research and Development, Office of Defense
Programs.
NOTRA TRULOCK, III,
Senior Intelligence Officer, Office of Energy Intelligence.
JOSEPH S. MAHALEY,
Director, Office of Security Affairs, Office of Nonproliferation and Igfatior}al
ecurity.

Mr. Chairman, I appreciate the opportunity to appear before your subcommittee
:cio tes&ify regarding your assessment of how the Peter Lee investigation was con-

ucted.

Since 1996, I have held the position of Deputy Associate Director for Electronics
Engineering at the Lawrence Livermore National Laboratory. In that role, I manage
the 750-person department, which provides electronics engineering support to all
Laboratory programs.

From 1988 to 1996, I held the position of Program Leader for the Imaging and
Detection Program at LLNL. The single largest project in that program was the
Joint UK/US Radar Ocean Imaging Program, which was a DoD-sponsored program
executed by OASD/C3I in the Department of Defense. LLNL was the lead US tech-
nical organization, and I was the Technical Program Leader for the Joint UK/US
Radar Ocean Imaging Program from 1990 through 1995. Peter Lee worked as a con-
tractor employed by TRW on that same OSD program.

The Joint UK/US Radar program has made important discoveries and significant
advances in the development of methods to detect submarine signatures with re-
mote sensing radars. Many of the important details of this work are classified.
While at TRW, Dr. Lee had access to these results at the DoD Secret level. Dr. Lee
also admitted to revealing classified information regarding this program while in
China in 1997.

To fully understand what may have been inappropriately revealed to the Chinese,
as well as its potential significance, requires a detailed analysis of Dr. Lee’s state-
ments and an understanding of the R&D thrusts of the Joint UK/US Radar pro-
gram. A complete analysis would require discussion of classified material. Several
such discussions have taken place since 1997 within the Department of Justice, and
most of these issues have been explored in some detail.

I welcome the opportunity to assist the committee in addressing any concerns you
may have regarding these issues.

DR. RICHARD E. TWOGOOD.

Se?nator SPECTER. Is that an accurate copy of the referenced re-
port?

Dr. Cook. Yes, sir, it is.

Senator SPECTER. And do your report and this report elaborate
upon the fact that it was concluded that Dr. Lee provided classified
information to the PRC scientists beyond that which had been de-
classified in 19937

Dr. Cook. It is our assessment and it is my assessment that he
did provide more information than that on which he plea bar-
gained, and that that information was essential and crucial to the
development of modern nuclear weapons.

Senator SPECTER. And with respect to the information which was
declassified in 1993, was there substantial value to the PRC in
having that information in the interim between 1985 and 1993,
when it was classified?

Dr. COOK. Yes, sir, I believe there was and——

Senator SPECTER. And why?

Dr. CoOK [continuing]. That is an assessment, but the value of
the information provided depends not only on the content of the in-
formation, but on the degree of maturity in the nuclear weapons
program which acquires it. And in that time frame, the information
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provided was a semi-analytical treatment of a method for inter-
preting temperature inside a hohlraum, basically for interpreting
experiments for the way radiation and matter interact.

Now, at Livermore and Los Alamos, we had moved beyond semi-
analytical treatments. We were using computer models, and I as-
sessed that the Chinese program at that time would not likely have
been advanced enough to have taken full advantage of computer
modeling.

Senator SPECTER. So the essence is that when China had that in-
formation in 1985, 1986, 1987, 1988, 1989, 1990, 1991, 1992 and
into 1993 before it was declassified, it was of material assistance
to the PRC in developing their own nuclear weapons system?

Dr. Cook. That is my assessment.

Senator SPECTER. And that information had been acquired by the
U.S. Government at a very high cost?

Dr. COoOK. Yes, sir, the programs were very expensive.

Senator SPECTER. Up to $6 billion?

Dr. Cook. Yes, sir.

Senator SPECTER. With respect to the possible charge under Sec-
tion 794 which relates to nuclear weaponry—that is the statutory
language—does this fall into the category of nuclear weaponry?

Dr. Cook. In my opinion, it does, given that I am an amateur
at understanding those kinds of guidelines. However——

Senator SPECTER. Well, you may be an amateur at the statute,
but you are not an amateur at what is nuclear weaponry, are you?

Dr. Cook. No, sir. And, in fact, if [—my assessment has always
been that if you were moving, as China, we assess, was doing in
the early 1980’s, from large, heavy, crude nuclear weapons to neu-
tron bombs and more sophisticated strategic ones in the 1980’s, the
one thing you would need would be a diagnostician to help you
measure the performance of those weapons.

Senator SPECTER. And Dr. Lee was that kind of a diagnostician?

Dr. Cook. Dr. Lee was that kind of diagnostician.

Senator SPECTER. Senator Sessions.

Senator SESSIONS. I believe your report here refers to him as a
world-class diagnostician.

Dr. Cook. That was my impression. When I first became in-
volved and I scanned down the publications list that Dr. Lee had
and the diverse interests that he had, he kept moving from one
technology to another. And to be able to do that and continue to
publish without a large gap in time, I think, takes a first-class sci-
entist.

Senator SESSIONS. Well, Dr. Cook, I appreciate your approach to
this. I think it is common sense and sound. My experience in thou-
sands of cases is that when people admit something, they usually
don’t admit all they did. I mean, that is just basic criminal law that
you deal with people and they will admit what they think you can
prove, but don’t want to admit any more. So I think it is quite pos-
sible, and even likely, that more was given out than Dr. Lee admits
that he gave out.

And in addition to that, I think you made two excellent points
that he was lying about other matters by saying he denied knowl-
edge of classified information and material that he had written
about specifically and been involved in. It also was interesting that
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he would rapidly tell you all about basic physics matters he was
discussing with China’s greatest scientists, but would be reluctant
to discuss anything of a technical matter. So I think that indicates
deception. In addition to that, we have the FBI’s polygraph show-
ing deception.

So it would be pretty clear to me that regardless of proof beyond
a reasonable doubt in court, reasonable leaders of the United
States of America concerned about trying to make a decision about
what he actually gave out would have to conclude he gave out more
than he admitted. And I think you are correct to have concluded
that and I thank you for your analysis.

I was interested in that there were reports produced by Doctors
Storm and Lindford. Do you know who caused those analyses of
this matter to be conducted?

Dr. CooK. I don’t know. I have passing familiarity with their
comments, I believe.

Senator SESSIONS. My understanding was that the Defense De-
partment asked for that independent review, basically, of your
analysis. Is that correct?

Dr. Cook. I believe that is correct. Refresh my memory. Is this
the analysis that suggested that he was never involved in anything
beyond academic ICF science?

Senator SESSIONS. There was a report, yes, that really minimized
the damage by Doctors Storm and Lindford, and it strikes me as
almost bizarre that that would happen. Do you have any thoughts
about it?

Dr. Cook. Yes, sir, I do.

Senator SESSIONS. Would you share those with me?

Dr. CoOK. Surely, thank you. One has to ask that if ICF and ICF
science has no relevancy to nuclear weapons science, then why is
it a major part of our stockpile stewardship program. Furthermore,
the words that you are obviously familiar with in my damage as-
sessment that I filed with the court—I pulled three of those
phrases directly out of a Lawrence Livermore classified document
that had been declassified. At least that paragraph had been de-
classified where they state the relevance of the Haylight Centurion
research in the early 1980’s to nuclear weapons science.

And those were, one, they were conducting experiments in their
laser laboratories that would allow them to certify, normalize, vali-
date their computer code models of radiation matter interaction.
Two, they were helping design classified experiments and the Ne-
vada test site. And, three, they were helping interpret classified ex-
periments at the Nevada test site. And so those are direct Liver-
more quotes that are now no longer classified, and that is in oppo-
sition to Dr. Storm and

Senator SESSIONS. Well, I misspoke. I think I said they were De-
fense Department, but they were the defense lawyers’ report. That
is quite a difference.

Well, thank you for your cooperation and assistance, and for, I
think, your accurate analysis of this matter.

Senator SPECTER. Thank you, Senator Sessions.

Dr. Cook, returning to this evaluation from Staffin, Trulock and
Mahaley, it contains the notion, “U.S. intelligence analysis indi-
cates that the ICF data provided by Dr. Lee was of significant and
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material assistance to the PRC in their nuclear weapons develop-
ment program. Details to be provided in camera. For that reason,
this analysis indicates that Dr. Lee’s activities have directly en-
hanced the PRC nuclear weapons program, to the detriment of U.S.
national security.” Do you agree with that?

Dr. CooK. Absolutely.

Senator SPECTER. And another paragraph, quote, “In summary,
Dr. Lee has confessed to compromising classified nuclear weapon
design information. The information was properly classified at the
time of compromise, and U.S. intelligence analysis indicates that
this information, in conjunction with other information, was of ma-
terial assistance to the People’s Republic of China in advancing
their nuclear weapons program. Compromise of this information
reasonably could be expected to cause serious damage to U.S. na-
tional security. Of equal importance, we do not believe Dr. Lee has
been fully cooperative in identifying or describing other classified
information he may have compromised. We believe Dr. Lee has
confessed to compromising selected classified information, in the
hope his other more damaging activities would not be discovered or
fully investigated.”

Do you agree with that?

Dr. Cook. Yes, sir, I do.

Senator SPECTER. Thank you very much.

[Responses of questions from Senator Leahy follows:]

RESPONSES OF THOMAS COOK TO QUESTIONS FROM SENATOR LEAHY

SUBJECT: Disagreement over the Significance of PHY Lee’s 1985 Disclosures

Question A. Are you aware of any scientists or experts who disagree with your
porllcéggir)ons about the nature and significance of the information disclosed by Lee
in ?

Answer A. Yes.

Question B. The answer to (1)(A) is affirmative, please provide the names of any
such scientists or experts and the nature of the disagreement.

Answer B. I think several experts working in Inertial Confinement Fusion (ICF)
programs at Lawrence Livermore National Laboratory (LLNL) disagreed with the
damage assessment. The paper Dr. Lee admitted to having passed to the PRC was
declassified by the time of the hearing—about 10 years after the transfer of informa-
tion. I understand that this/these scientist(s) wrote a letter to Judge Hatter in Dr.
Lee’s defense. The one name I know is Dr. Eric Storm.

Regarding the nature of the disagreement, I have not spoken with Dr. Storm, but
I assure that he will argue that Lees involvement in the classified Halite-Centurion
programs was only on the academic side of ICF research. But in fact, Dr. Lee pub-
lished several reports classified SECRET RESTRICTED DATA in the early 1980’s
and he was the technical editor of a classified LLNL Laser Monthly specifically
dedicated to a Halite-Centurion test during that time frame as well.

The physics involved in ICF research is also the physics of thermonuclear weap-
ons (TNWs), albeit at very different pressures, temperatures and length scales. If
ICF science is not relevant to TNW science why is the National Ignition Facility
(NIF) a component of the US science-based-stockpile-stewardship (SBSS) program?

Senator SPECTER. Mr. Preston, thank you for joining us here
today, and if you would identify yourself, and I believe you have
a prepared statement and we will be pleased to hear it at this time.

TESTIMONY OF STEPHEN W. PRESTON, GENERAL COUNSEL,
DEPARTMENT OF THE NAVY, WASHINGTON, DC

Mr. PRESTON. Thank you, Mr. Chairman and Senator Sessions.
My name is Stephen Preston. I am General Counsel at the Depart-
ment of the Navy. I do have a prepared statement. I think in lieu
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of reciting it for the committee, I would just ask that it be sub-
mitted for the record.

Senator SPECTER. All right. It will be made a part of the record,
as you have requested.

Do you care to make an opening statement?

Mr. PRESTON. No, sir. I would be happy to answer your ques-
tions, though.

Senator SPECTER. Have you had an opportunity to examine the
memorandum for General Counsel of the Department of Defense
submitted by Mr. Wayne W. Wilson, Director of Technology and
Evaluation; Mr. John G. Schuster, CNO; and Ms. Donna Kulla, In-
telligence Systems Support Office, dated March 9th, which says,
“As requested, my office, the Navy, in 1987, and the Intelligence
Systems Support Office undertook a review of the FBI transcript
of interviews with Mr. Peter Lee dated October 7, 1997, and Octo-
ber 8, 1997. We found these transcripts substantially consistent
with the affidavit provided to the Department in 1997. The state-
ments provided by Peter Lee and the transcripts are consistent
with the previous determination that the material he provided to
the People’s Republic of China was confidential,” close quote.

Mr. PRESTON. Yes, sir, I have seen that memo.

Senator SPECTER. Referring to your letter of May 21, 1999—and
we will have this March 9, 2000, memorandum marked next in se-
quence, and your letter of May 21, 1999, marked subsequently in
sequence.

[The documents referred to follow:]

EXHIBIT 3
MEMORANDUM FOR GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE

SUBJECT: Classification Review of Peter Lee Material

As requested my office, the Navy (N87), and the Intelligence Systems Support Of-
fice undertook a review of the FBI Transcripts of interviews with Mr. Peter Lee
dated 10-7-97 and 10-8-97.

We found these transcriptions substantially consistent with the affidavit provided
to the Department in 1997. The statements provided by Peter Lee in the transcripts
are consistent with the previous determination that the material he provided to the
People’s Republic of China was Confidential.

WAYNE W. WILSON,

Director, Technology & Evaluation DASD(I).
DONNA KULLA,

Intelligence Systems Support Office.

JOHN G. SCHUSTER,
CNO N875.

EXHIBIT 4

GENERAL COUNSEL OF THE NAVY,
Washington, D.C., May 21, 1999.

The Hon. CHRISTOPHER COX, Chairman,
The Hon. NorM DicKs, Ranking Minority Member,
Select Committee on U.S. National Security and Military/Commercial Concerns

With the People’s Republic of China,

U.S. House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN and REPRESENTATIVE DICKS: Following up on recent discus-
sions with Committee staff concerning the Peter Lee matter, I am writing to express
the Department’s continuing concern that the draft Committee report is inaccurate
in its account of Lee’s May 1997 disclosure, and to provide information and docu-
mentation that we hope will assist the Committee in clarifying the facts as it final-
izes its report.
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We believe that the draft report mischaracterizes the substance and significance
of the disclosure made by Lee during his trip to Beijing in 1997. for example, the
report repeatedly suggests that the disclosure of Lee’s research, “if successfully com-
pleted, could enable the PLA to threaten previously invulnerable U.S. nuclear sub-
marines.” There is no support for this proposition in the affidavits submitted by the
Government at sentencing (public records that we understand the Committee has).
Nor is there any support for it in the contemporaneous assessment of the 1997 dis-
closure provided by the Navy to the Justice Department in connection with the
latter’s consideration of prosecution (a copy of which is attached).! To the contrary,
that assessment indicated that the information disclosed by Lee, while possible clas-
sified in part, was similar to information available from unclassified publications.
Accordingly, the Navy concluded, it would be difficult to make a case that significant
damage had occurred.

The draft report’s description of the Defense Department’s input into the Justice
Department’s determination not to prosecute Lee for the 1997 disclosure in Beijing
is likewise incomplete and thus remains misleading. The report states: “In 1997, the
decision was made not to prosecute Lee for passing this classified information on
submarine detection to the PRC. Because of the sensitivity of this area of research,
the Defense Department requested that this information not be used in a prosecu-
tion.”

As noted above, in connection with the Justice Department’s consideration of pros-
ecution, the Navy advised that the information disclosed by Lee was similar to infor-
mation available from unclassified publications and that it would be difficult to
show significant damage as a result. In addition, the Navy was concerned about a
prosecution that could lead to a broader inquiry, quite apart from the substance of
Lee’s 1997 disclosure, in the area of anti-submarine warfare, and it conveyed that
concern to the Justice Department.

The Department condemns any disclosure of classified information on Lee’s part
and supported the prosecution in which he ultimately pled guilty. However, the cur-
rent draft Committee report creates the erroneous impression that the technology
Lee discussed during his 1997 Beijing trip was highly sensitive and previously un-
known, and that his disclosure to the PRC caused grave harm to the national secu-
rity, imperiling our submarine forces. In the considered judgment of the Navy, fortu-
nately that is not the case.

We appreciate your consideration in this matter.

Sincerely yours,
STEPHEN W. PRESTON.

Senator SPECTER. Had you had access to the tapes and transcript
of Dr. Lee’s confession which has been testified to by Dr. Twogood?

Mr. PRESTON. No, sir.

Senator SPECTER. In your letter of May 21, 1999, to Congress-
man Cox, you took issue in the second paragraph with the Cox
Commission’s statement, “If successfully completed”—I will start a
1itt10gla earlier. This is your letter, and first I ask if this is accurately
read.

“For example, the report repeatedly suggests that the disclosure
of Lee’s research, if successfully completed, could enable the PLA
to threaten previously invulnerable U.S. nuclear submarines.” Is
that an accurate reading?

Mr. PRESTON. I believe so, yes, sir.

hSe?nator SPECTER. And when you said PLA, what do you mean by
that?

Mr. PRESTON. I believe that is a reference to the Chinese mili-
tary.

Senator SPECTER. At the time that you wrote this, did you have
access to any information beyond Mr. Schuster’s memorandum of
November 14, 19977

Mr. PRESTON. Senator, that was the principal record evidence
that we had of damage and classification assessment. In addition,

1The assessment was originally classified and has been reviewed for declassification. The re-
dacted version attached is unclassified.
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we had an affidavit and submission that had been submitted in
connection with the sentencing, and we also had the recollections
of those DOD and Navy personnel who had been previously in-
volved in this and the views of the cognizant offices. But the prin-
cipal document reflecting and constituting the communications
with Justice about the assessment of the disclosures was the
memorandum prepared by Dr. Schuster.

Senator SPECTER. Well, what do you mean by previous recollec-
tions? You have identified three things. You have identified the af-
fidavit by the special agent, you have identified Mr. Schuster’s let-
ter, and you talk about previous recollections.

Mr. PRESTON. I am just referring, sir, in the process leading up
to the preparation and transmission of this letter, a number of peo-
ple were involved in addressing the situation and

Senator SPECTER. Well, who were they and what did they say?

Mr. PRESTON. I allude to a number of them in my prepared state-
ment. Within the Department of the Navy, I was assisted by Spe-
cial Assistant to the Under Secretary for Special Projects and Intel-
ligence, the Deputy Director of the Special Programs Division. That
was Captain Dewispelaere’s successor.

Senator SPECTER. Well, did any of them have access to Dr. Lee’s
confession tapes and transcript?

Mr. PRESTON. Not to my knowledge, sir, I don’t believe so.

Senator SPECTER. Did you make any effort to talk to Dr. Twogood
before writing this letter of May 21st?

Mr. PRESTON. No, sir.

Senator SPECTER. Did you make any effort to obtain the tran-
scripts or tapes of Dr. Lee’s confession before writing this letter of
May 21st?

Mr. PRESTON. No, sir.

Senator S