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PROTECTING THE INNOCENT: PROPOSALS TO
REFORM THE DEATH PENALTY

TUESDAY, JUNE 18, 2002

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The Committee met, pursuant to notice, at 10:17 a.m., in room
SD-226, Dirksen Senate Office Building, Hon Patrick J. Leahy,
Chairman of the Committee, presiding.

Present: Senators Leahy, Feingold, Specter, and Sessions.

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S.
SENATOR FROM THE STATE OF VERMONT

Chairman LEAHY. Good morning, and I apologize for the delay,
but we were having a vote and thought there was going to be a sec-
ond one on the floor. I hate to be holding up Congressman LaHood
and Congressman Delahunt, who are not only two of the best mem-
bers of the other body, but two close friends.

It has been a year since our full Committee held a hearing to ex-
amine the need for reform of the capital punishment system. Since
then, like waves piling sand on the shore, more and more evidence
has accumulated, exposing a death penalty system that is broken.
A year’s time has also exposed more of the toll that this broken
system is taking on the lives of those wrongfully convicted.

A year ago, I spoke of 96 exonerated capital prisoners. Now, we
have reached 101. I was just introduced to Ray Krone, the 100th
capital prisoner to be exonerated. He is here today. He served 10
years in prison, 3 of them spent on death row. Then Ray Krone was
proven innocent. I don’t think any of us can even imagine what one
day on death row would be like, knowing we had not committed the
crime.

In fact, DNA evidence pointed squarely to the real killer in that
case. Because they had locked up the wrong person, police stopped
looking for the man who had committed the crime. But while they
had the wrong person locked up, the man who committed the crime
went out to sexually assault another woman.

On its front page today, USA Today tells Ray Krone’s story and
reports how shabbily our Federal and State laws often treat
exonerees like Ray for the time lost behind bars. After more than
a decade in State prison for a crime he did not commit, Ray Krone
got an apology from the prosecutor and $50, and he was sent on
his way. In case those who are taking notes didn’t hear that, after
spending 10 years, 3 months and 9 1/2 days in prison, he was given
$50 and told to start his life over again.

o))
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Governor Ryan of Illinois, who showed great courage two years
ago by announcing a moratorium on executions in his State, re-
cently announced the results of the commission he appointed to
study problems in the Illinois system of capital punishment. The
commission recommended 85 changes and improvements. Inciden-
tally, this was a commission whose members represented many
points of view across the political and ideological spectrum.

A significant number of those 85 recommendations have been
embraced by even those who steadfastly support the death penalty.
Senator Feingold chaired a hearing on the Ryan commission report
just last week, and I commend him for the excellent work he has
done on that.

In May, the State of Maryland announced a moratorium on exe-
cutions to investigate concerns about racial and geographic dispari-
ties in that State’s capital punishment system.

Just two weeks ago, the Supreme Court let stand the Fifth Cir-
cuit Court of Appeals decision in the “sleeping lawyer” case. This
was the case in which the Texas Court of Criminal Appeals said
it didn’t violate a defendant’s right to counsel when his lawyer
slept all the way through the trial. The Texas Court said basically
that the Constitution said only that you were entitled to a lawyer;
it didn’t say you were entitled to have the lawyer stay awake. The
Fifth Circuit Court of Appeals said that unconscious counsel
equates to no counsel at all, and the U.S. Supreme Court has let
that stand.

So all of these are reasons are why we must have legislative ac-
tion. For more than two years, I have been working to pass a bill
called the Innocence Protection Act. I introduced it in February of
2000. Around the same time Congressman Bill Delahunt, of Massa-
chusetts, and Congressman Ray LaHood, of Illinois, introduced the
Innocence Protection Act in the House of Representatives.

We have 26 cosponsors in the Senate, and I thought there were
233 in the House, but Congressman LaHood tells me it is 236 now.
That is Democrats and Republicans, and I think it is safe to say
they go across the spectrum from those who support the death pen-
alty to those who oppose it.

It is hard to get 236 cosponsors for Love Your Puppy Day, let
alone on a third-rail issue like death penalty reform. I think the
whole country should thank the Congressmen for what they have
done. Reflecting the strong and growing interest in these reforms,
House Judiciary Chairman Sensenbrenner and Crime Sub-
committee Chairman Smith have scheduled a hearing on this bill
this afternoon.

It is incredible momentum generated in support of reform, but
that doesn’t mean that all the reformers speak with the same voice.
Among the members of this Committee, four of us—Senators Spec-
ter, Feinstein, Feingold, and myself—have drafted legislation pro-
posing different types of changes to the system.

What is most significant 1s not the differences between these
bills, but the fact that each of us knows, and all of our cosponsors
agree, that reform is needed before more innocent defendants are
wrongfully convicted and sent to death row.

Today, in addition to having Ray Krone here, sitting right beside
him is Kirk Bloodsworth. I have gotten to know the Bloodsworths
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and they are fine people. Kirk was wrongfully convicted of the rape
and murder of a young girl, a heinous crime, one that calls out for
punishment of the person who did it. But the problem was they
had the wrong person, and the wrong person was convicted and
spent nine years trying to prove his innocence. Both of these cases
were ultimately solved by DNA evidence, so we need to provide ac-
cess to testing, where available.

What causes innocent people to be convicted in the first place?
In June of 2000, Professor Jim Liebman, who is going to testify
today, and his colleagues at the Columbia Law School released the
most comprehensive statistical study ever undertaken of modern
American capital appeals. They found serious errors in two-thirds
of all capital cases, mostly commonly because of grossly incom-
petent defense lawyers.

We owe it to exonerees like Kirk Bloodsworth and Ray Krone to
ensure that more innocent defendants are not convicted and sen-
tenced to death for crimes they did not commit. As a U.S. Senator
and as a former prosecutor, I can say we owe it to the American
people to find the real killers and keep them off the streets, instead
of resting easy and thinking we have solved the problem by locking
up the wrong person. The real Kkiller is still on the street, still look-
ing for new victims. We owe it to our democratic system of Govern-
ment and to the way of life we cherish to prevent the erosion of
public confidence in our criminal justice system.

So I thank our first witnesses. I am especially grateful to them
for taking the time to come here this morning, especially when they
have got to hold a hearing this afternoon.

Gentlemen, the last thing in the world I am going to do is deter-
mine who goes first in the other body, so I will leave it to you guys.

[The prepared statement of Senator Leahy appears as a submis-
sion for the record.]

STATEMENT OF HON. WILLIAM D. DELAHUNT, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF MASSACHUSETTS

Representative DELAHUNT. I will proceed, Mr. Chairman. On be-
half of our other colleagues, some 236 in the House who have co-
sponsored the Innocence Protection Act, let me thank you for con-
vening this hearing today and inviting Ray and myself to testify.

I also want to offer our gratitude for your leadership. It has been
truly remarkable, Senator, and it is a wonderful legacy that I know
once this proposal is signed into law, you can look back on with
profound pride.

I also am aware that you have been working with Senator Spec-
ter and Senator Feinstein and other members of the Committee to
develop a consensus, and I am pleased to report to you that we are
pursuing a similar effort in the House. As you indicated, this after-
noon we will be having a hearing before the Crime Subcommittee
and I am hopeful that our efforts in the House will result in an end
product that we can all embrace.

Let me suggest that this bill is much more than simply pre-
venting wrongful convictions and giving justice to the wrongfully
convicted. It 1s also about restoring confidence in the integrity of
our entire justice system, a system that is the backbone of a
healthy, vibrant democracy and really separates us from other na-
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tions, but whose success depends on its ability to maintain the con-
fidence of the American people.

As you have indicated, that confidence has been profoundly shak-
en by recent findings about the rate of serious reversible error in
death penalty cases, as well as a growing number of cases reported
in the national press in which innocent people have been exoner-
ated. You mentioned Kirk Bloodsworth, who spent 9 years in pris-
on in Maryland, including 2 on death row, and Ray Krone, who
spent 10 years in prison in Arizona, 3 of them on death row, and
Marvin Anderson, who is also with us today.

By the way, Senator, I think we should note that our bill and our
House version, which is a mirror image of the bill that you filed,
would increase that compensation at the Federal level from $5,000

er year served in cases of those convicted of capital crimes to
5100,000 on an annual basis, and I truly wonder if that is suffi-
cient, Mr. Chairman.

DNA really provided us with a great opportunity to examine the
frailties of the system. It was DNA that revealed the frailties in the
system, and it also provided us with insights in how to address
those deficiencies, how to correct them. DNA testing taught us that
the best safeguard against wrongful convictions is a qualified law-
yer with the resources necessary to present a vigorous defense in
capital cases. That is what we have learned because of DNA.

It is cases like Marvin Anderson and Ray Krone and Kirk
Bloodsworth that I believe caused respected judges, judges like
Sandra Day O’Connor, to express concern publicly that the system,
and I am quoting Justice O’Connor, “may well be allowing some in-
nocent defendants to be executed.”

Well, as he will shortly testify, Professor Liebman examined over
4,500 capital sentences handed down since 1976 and discovered
that the courts had found serious reversible error in 68 percent of
those cases. That is an error rate of almost 7 out of 10, and I think
we can all concur that is simply unacceptable.

Now, some have suggested that the high rate of reversals dem-
onstrates that the system is working. Well, I would suggest that is
nonsense. We cannot know whether the appeals process is catching
all the errors or not. We just simply can’t determine that. We can’t
make that assessment. But what we do know is that the errors are
not being caught at trial and innocent people are being convicted,
while the guilty, as you indicated, remain free to prey on our com-
munities.

The Act before us focuses on the two most effective steps that we
can take to ensure greater fairness and accuracy in the administra-
tion of justice—access to post-conviction DNA testing and the right
to adequate legal services in death penalty cases.

DNA has exonerated 12 of those who have been freed from death
row, and another 96 who were wrongfully convicted of serious
crimes. In at least 16 of those cases, the same test that exonerated
an innocent person has led to the arrest and prosecution of those
that actually perpetrated the crime. This is as much about public
safety as it is about preventing wrongful convictions.

Yet, DNA testing is often opposed by prosecutors and must be
litigated sometimes for years. Evidence that might have estab-
lished innocence has been misplaced or destroyed. Our bill would
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help ensure that biological material is preserved and DNA testing
is made available in every appropriate case, but DNA is not a
magic bullet that will eliminate the problem of wrongful convic-
tions.

We must take steps to prevent those convictions from happening
in the first place, and the single most important step is to ensure
that every indigent defendant in a capital case has a competent at-
torney. The Innocence Protection Act would encourage States to de-
velop minimum standards for capital representation, and most im-
portantly would provide them with the resources to help ensure
that lawyers are available to meet those standards.

As you indicated, Senator, you were a prosecutor. I was also an
elected prosecutor for more than 20 years, and I am fully cognizant
of the fact that the adversarial process can find the truth only
when both lawyers are up to the job.

Some have suggested that our society cannot afford to pay for
qualified counsel in every capital case. The truth, and I know you
share this, is that we cannot afford to do otherwise if our system
of justice is to have the confidence of the American people.

So with that, Mr. Chairman, thank you again. I look forward to
working with you and Senator Feingold and other members of the
Committee and my fellow puppy and good pal, Ray LaHood, in
making this a reality.

[The prepared statement of Mr. Delahunt appears as a submis-
sion for the record.]

Chairman LEAHY. Thank you very much, and I think of the days
when both you and I were prosecutors in adjoining States. I think
we both came to the same conclusion that it is a lot easier to pros-
ecute cases if you knew there was competent counsel on the other
side. Among other things, you don’t have to try the case again ten
years down the road.

Congressman Lahood, you have been such a strong and con-
sistent voice in this and I appreciate it because, like Congressman
Delahunt, you carry a great deal of respect in your party and
among both Republicans and Democrats on both sides of the aisle.
So I am delighted to have you here, sir.

STATEMENT OF HON. RAY LAHOOD, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF ILLINOIS

Represenative LAHOOD. Thank you, Senator. Thank you, Mr.
Chairman. I want to express my thanks to you for the extraor-
dinary leadership you have provided, and also to Senator Feingold.

I know, Senator, you had a hearing recently about this and about
the commission that Governor Ryan established in Illinois, and
that really highlights some good work that went on in Illinois and
we appreciate your leadership on this issue, also.

I will be brief, Mr. Chairman, because I think you and Congress-
man Delahunt have really captured the essence of the legislation.
The one thing that I would say is that Bill and I were on C-SPAN
this morning touting your leadership and the hearing today, and
I know it is being broadcast on C—SPAN III.

One of the things that I really believe is that we have a flawed
system, and I think your legislation here and our legislation in the
House will correct a flawed system. These two gentlemen sitting
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behind us and sitting in front of you are an example of a flawed
system, a system that went wrong, a system that really did not
prosecute people who committed a crime, but prosecuted innocent
people, and they served the penalty for having to sit on death row
for an enormous amount of their own personal life.

That flawed system needs to be fixed. In my opinion, we are
about 60 percent to the goal line. When you look at where we were
a couple of years ago when the three of us were standing up talk-
ing about this bill, and now we have 236 cosponsors in the House,
we have come a long way. But we need to cross the goal line, and
the goal line is really to pass legislation and have the President
sign it.

What will take place in the House today is a hearing by the
Crime Subcommittee of Judiciary. Bill will be there to hear testi-
mony, and what will happen here today is an important further
step in our goal. I hope that through the leadership of you and Sen-
ator Feingold and others, and Governor Ryan and Governor
Glendening, the momentum is really moving, and the front-page
story, the banner story in USA Today.

So we have made a lot of progress, but we need to finish the
other 40 percent and pass this legislation and have it signed into
law to fix a flawed system, a system that does not allow currently
for people to be wrongfully convicted and have to serve on death
row. I think once we do that, we will have achieved an awful lot
in really improving the criminal justice system and making sure
that the correct people are convicted and put behind bars, and
wrongfully people will not have to serve on death row.

Thank you for your leadership, and we will continue to keep on
doing what we are doing in the House. Our goal is to really try and
get a bill marked up and passed in the House, and I know that is
your goal, and I hope we can really finish this important legislation
this year and get it signed into law. That is our goal and we are
going to keep working on it until we achieve that.

Thank you very much.

[The prepared statement of Mr. LaHood appears as a submission
for the record.]

Chairman LEAHY. Well, thank you. It is my goal, also, and again
looking at the list of your 236 cosponsors, there is not a common
thread ideologically and politically around those 236, except for the
fact of wanting to have justice done. I feel that way and a lot of
prosecutors I know feel that way, and I appreciate you being here.

Senator they both have to attend to matters back on the other
side. Do you have any comments?

Senator FEINGOLD. I just want to compliment both of you on your
terrific bipartisan leadership on this issue. It is a pleasure to be
working with both of you on this issue.

Thank you, Mr. Chairman.

Represenative LAHOOD. Senator, I assume our statements will be
put in the record.

Chairman LEAHY. Yes, the full statements will be put in the
record.

Represenative LAHOOD. Thank you.

Chairman LEAHY. I appreciate both of you coming over. It is good
to see you both.
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Represenative LAHOOD. Thank you very much.

Representative DELAHUNT. Thank you, Senator. Thank you, Sen-
ator Feingold.

Chairman LEAHY. When I started, I mentioned Kirk Bloodsworth
and Ray Krone in my opening statement, but I have also met
Marvin Anderson here today. Mr. Anderson was convicted of rob-
bery and rape and kidnapping, all crimes he did not commit. He
spent a lot of years protesting his innocence.

I must say, Mr. Anderson, you also had some extraordinary help
from your family. I know you have mentioned your appreciation to
them before, and I do so, too.

Mr. Anderson proved his innocence. As in Mr. Krone’s case, the
DNA evidence pointed to the actual perpetrator. Again this was at
a time when everybody thought the books were closed and we had
somebody in jail. But the actual perpetrator was out free, while an
innocent man was behind bars.

Our next witnesses will be a panel of Barry Scheck, the Co—
Founder of the Innocence Project at the Benjamin N. Cardozo
School of Law; Professor James Liebman, the Simon Rifkind Pro-
fessor of Law at Columbia Law School, in New York; Mr. Larry
Yackle, Professor of Law at Boston University Law School, in Bos-
ton, Massachusetts; State’s Attorney Paul Logli, from Winnebago
County, Illinois, and Professor William Otis, Adjunct Professor of
Law at George Mason University Law School.

We will take a moment to get all your gentlemen lined up here,
and I will mention Mr. Scheck is Professor of Law at the Benjamin
N. Cardozo School of Law. He is the Co—Founder of the Innocence
Project, which has either represented or assisted in the representa-
tion of more than half of the 108 men exonerated through post-con-
gictii)ln DNA testing. Some of them had also been sentenced to

eath.

Mr. Scheck, we will start with you and then I will introduce Pro-
fessor Liebman. Go ahead, sir.

STATEMENT OF BARRY SCHECK, CO-DIRECTOR, THE INNO-
CENCE PROJECT, BENJAMIN N. CARDOZO SCHOOL OF LAW,
NEW YORK, NEW YORK

Mr. SCHECK. Thank you very much, Mr. Chairman.

Chairman LEAHY. Welcome back.

Mr. SCHECK. It is good to be here.

I think that when you introduced this legislation two years ago,
there were 67 individuals who had been exonerated with post-con-
viction DNA tests, and we are now up to 108. I think that the main
reason that the pace of these exonerations has accelerated is the
passage of something like 25 statutes now in different States that
in some form authorize post-conviction DNA testing, as well as the
growth now of innocence projects at 35 different law schools across
this country.

This is a small but very important class of people to whom atten-
tion must be paid, and I have no doubt that if the legislation before
this Committee now is passed that within two or three years we
can double the number of people that are exonerated. But we are
in a race against time because as we sit here today, 75 percent of
the time the biological evidence in these cases is lost or destroyed
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or literally being degraded by bacterial contamination and it is dis-
appearing.

As was noted by you in your introduction and by Congressmen
Delahunt and LaHood, this is a profound pro-law enforcement piece
of legislation, because every time an innocent person is arrested,
convicted, sentenced, and executed, God forbid, the real assailant
is out there committing more crimes.

If you take a look at Ray Krone’s case and think about some of
the issues that have been dividing members of the Committee on
what the standard should be for getting access to the evidence for
purposes of a DNA test, whether it should be the one that is in the
Innocence Protection Act dealing with non-cumulative material evi-
dence that could show innocence or a higher standard, think about
Ray Krone’s case.

Here, after his conviction, there was some blood and some saliva
on the tank top of the victim. It would not be immediately appar-
ent, frankly, to prosecutors or anyone else that even if you did
DNA testing, which wasn’t done in the initial trials, one of which
resulted in him being sentenced to death—even if you did it and
you excluded him as being the source of the blood or the saliva,
that wouldn’t necessary prove his actual innocence. But the truth
is, when you extract the DNA profile and you put it in a databank,
you can get a hit on a convicted offender, which is exactly what
happened in his case.

Just speaking on a totally practical level as one who is out there
in the trenches trying to get access to the evidence for people in
Ray’s position, it is sometimes hard, unfortunately, for law enforce-
ment officials to imagine the different things you can do with
pieces of evidence and the use of this databank.

So if you set that initial standard too high, frankly, as some are
proposing, the Ray Krones of this world frankly are going to rot
away and may never see the light of day, nor will the person who
really committed the crime be apprehended. That is what is so dif-
ferent about this kind of post-conviction legislation.

What I think divides some of the Senators here in terms of the
competing versions of this legislation that is before the body is one
issue of time limits. Time limits for those of us who are really
working these cases are of critical importance. The idea that there
will be a sunset provision in these cases is a serious problem.

The truth of the matter is it is very, very hard when you are
looking at these old cases to even find the lawyers who represented
these defendants, the lawyers on appeal, the lawyers at trial. Many
of them are disbarred. They have disappeared or they have died.

It is impossible very often to get transcripts. In order to make
a proper motion to get access to the evidence, you have to have the
transcripts of the trial, and many times they are incomplete. Cer-
tainly, these inmates, who are indigent, who have no representa-
tion in a post-conviction phase, can’t access to them.

It, of course, is most difficult to find the evidence. Take the case
of Marvin Anderson. Marvin Anderson was a young man in 1982,
a model student, a volunteer fireman, who was convicted in Han-
over, Virginia, because a woman who was kidnapped and raped re-
membered the assailant as saying something about he, a black
man, had a white girlfriend.
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The only person in Hanover that they really knew that fit the
age range that had a white girlfriend was Marvin Anderson. Even
though he really didn’t fit the description, he was brought in and
eventually identified. The police literally had in their files some in-
formation about a man on a bicycle who was a very good suspect
for this crime.

Marvin was convicted wrongly and sentenced to prison. As late
as 1988, evidence as to who the real assailant was was brought be-
fore Governor Wilder. It failed in an effort to get him a pardon at
that stage. Years passed. Marvin went before parole boards. This
is true of so many of our clients. They said, well, if you admit to
this crime and show remorse, we will let you out early. Marvin said
“I didn’t commit this crime.”

Eventually, he was released on parole, but he and his mother,
who is here with us today, did not give us this fight. We at the In-
nocence Project in New York and our Capital Region Innocence
Project in the D.C.—Virginia area couldn’t close this case because
we knew what kind of a man he was.

Believe it or not, the swabs in this case were stapled to the un-
derlying paper that were found by accident that resulted in a DNA
test that proved Marvin innocent and identified the person who
really committed the crime. So it is unrealistic to have time limits
in these cases.

[The prepared statement of Mr. Scheck appears as a submission
for the record.]

Chairman LEAHY. I think it also underscores again what we have
been all saying. It is not just the case, as important as that should
be, of freeing the innocent, but allowing those in law enforcement
to go after the person who is the real perpetrators who are still out
there and are still a danger to society.

Professor Liebman is the Simon Rifkind Professor of Law at Co-
lumbia Law School. He has taught since 1985 and is the coauthor
of A Broken System: Error Rates in Capital Cases, and the follow-
on Broken System II: Why Is There So Much Error in Capital Cases
and What Can Be Done About It?

I believe you are also assistant counsel to the NAACP Legal De-
fense and Education Fund. Am I correct, Professor?

Mr. LIEBMAN. Yes.

Chairman LEAHY. We are always happy to have you here, and
please go ahead, sir.

Incidentally, we are hurrying it along because I am not sure
when the voting will start again on the floor and we may have to
cut out. All statements will be put in the record in full. The impor-
tance of this hearing is to make a record, so that when you get
back to your statements, if you see things in there and think I wish
I had added this point or that point, or answered this question
more fully—this isn’t a “gotcha” kind of hearing—just add that in
and it will be part of the full record.

Professor Liebman, go ahead, sir.
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STATEMENT OF JAMES S. LIEBMAN, SIMON H. RIFKIND PRO-
FESSOR OF LAW, COLUMBIA UNIVERSITY SCHOOL OF LAW,
NEW YORK, NEW YORK

Mr. LiEBMAN. Thank you, Mr. Chairman. I am going to focus my
testimony today on the need to improve the quality of legal rep-
resentation in State capital trials.

My testimony is based, as you mentioned, Mr. Chairman, on a
comprehensive study by a team of Columbia University research-
ers. We looked at three things: the amount of error in capital cases,
the causes of that error, and what can be done to avoid it.

We began this study 11 years ago following a request from Sen-
ator Biden, who was then Chair of this Committee. Senator Biden
asked us to do some research, and that got us on our way. I am
pleased to be back here, 11 years later, to provide some additional
findings.

Five findings are particularly pertinent today. First, State death
penalty verdicts are fraught with reversible error. Of nearly 5,000
State capital verdicts reviewed for error during our 23-year study
period, 68 percent were found to contain reversible error and had
to be sent back for re-trial.

Second, reversible error is serious error. We know this for a num-
ber of reasons. For one thing, 90 percent of those errors were found
by elected State judges, who can be voted out of office if they re-
verse cases for no good reason.

Where we have data, nearly 80 percent of the reversals were be-
cause of four clearly serious errors: egregiously incompetent de-
fense lawyers, prosecutorial suppression of evidence of innocence or
mitigation; misinstruction of juries; and biased judges and juries.

These errors are so serious that curing them changes the out-
come on retrial 82 percent of the time where we have data, includ-
ing 9 percent that resulted in acquittals on re-trial.

Third, the review process is so overwhelmed by serious capital
mistakes that it cannot catch all of those mistakes. We conducted
case studies on four individuals who were convicted and given a
death sentence, though they were innocent. In all four of those
cases, the State and Federal courts had upheld their verdicts and
approved the defendants for execution.

It fell to college students in one case and posthumous DNA test-
ing in another case to prove that these defendants whom the courts
had approved for execution were innocent. In each case, the courts
actually recognized that the evidence was weak and noted it. The
courts also saw that there were errors in the case and noted that.
Yet, in each case, the courts upheld the verdicts and sent the inno-
cent defendant on to be executed because of very strict prejudice
rules and very strict procedural default rules that the courts have
had to adopt in order to enable them to cope with the amount of
error they find in these cases. So reviewing courts do not catch all
of the error in the cases.

Fourth, the result of so much error is that it causes the system
to be unable to achieve its important law enforcement goals. Over
the 23-year period, barely 5 percent of the death verdicts that were
imposed were carried out.
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As a result, the usual, normal outcome of a capital verdict as the
system works today is that it will be reversed, and when it goes
back for re-trial it will be replaced with a non-capital sentence.

When add up the costs of all those reversals and retrials that
end in non-capital verdicts, the cost per execution, on the best
available estimate is $23 million. The cost in anguish to frustrated
victims in these cases is immeasurable.

Fifth, at the core of all of these errors and costs is a single prob-
lem: the absence at many State capital trials of adequately trained
and compensated lawyers. The single most common reason for re-
versals at the State post-conviction and habeas level is egregiously
incompetent lawyers. That problem accounts for one-third of all of
those reversals. States that spend the least on their capital trials
and tend to spend the least on capital defense have the highest
error rates.

Most crucially, those States and counties that impose death sen-
tences more often per 1,000 homicides, the ones that reach out and
grab the weak and marginal cases as well as the strong cases, have
much higher error rates, and they also have much higher innocence
rates. Baltimore County, which wrongfully sentenced Kirk
Bloodsworth to die despite his innocence, is one of those high death
sentencing counties. Phoenix, Arizona, which wrongfully sentenced
Ray Krone to die despite his innocence, is another high death sen-
tencing county.

The most important way to keep the system from imposing death
verdicts in weak cases—the best way to confine the death penalty
to the worst of the worst cases—is to have serious, careful adver-
sarial testing at the trial phase so the weak cases and the inno-
cence cases don’t get through.

If states invest in competent, careful screening of cases by well-
compensated lawyers at the front end of the system, that will pay
for itself many times over in saved reversals, saved delay, and
saved anguish to victims at the back end of the process.

These findings support many of the provisions of the bills before
the Committee, and I am prepared to talk about those if there is
time. But I commend the Committee, Mr. Chairman, for its efforts
to address this very crucial cause of the breakdown in the States’
death penalty systems.

[The prepared statement of Mr. Liebman appears as a submis-
sion for the record.]

Chairman LEAHY. Thank you, and thank you again for taking the
time to be here.

Professor Yackle is Professor of Law at Boston University Law
School. He teaches courses on constitutional law and the Federal
courts. He has written more than two dozen amicus curiae briefs
in the U.S. Supreme Court. He is the author of four books and a
number of articles on constitutional law and the jurisdiction of the
Federal courts.

So, Professor Yackle, I am delighted to have you here and I ap-
preciate you taking the time. I feel like I am going back to law
school here today, which is a good feeling, I must admit. I kind of
miss those days.
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STATEMENT OF LARRY YACKLE, PROFESSOR OF LAW, BOSTON
UNIVERSITY SCHOOL OF LAW, BOSTON, MASSACHUSETTS

Mr. YACKLE. You are one of the few.

Chairman LEAHY. Well, you don’t miss it in your last year. I find
after I had been out, first in private practice, and then I spent a
number of years as a prosecutor, I was wishing I could go back for
at least one semester so I could say, wait a minute, let me tell you
how it really is. That would have been nice, but I feel I get these
tutorials every few days here.

Please go ahead, sir.

Mr. YACKLE. Thank you, Senator. I have to say that I am getting
a tutorial myself this morning. I had thought until I came today
that only members of Congress could change history by revising
and extending their remarks, and now I find that the rest of us can
do that.

Chairman LEAHY. Well, it varies Committee by Committee, but
this is a Committee where we try to get as much information as
we can.

Mr. YACKLE. I am pleased to be here to be associated with these
hearings. I know the Committee is considering a number of bills,
all of them important, and in my view laudatory bills to reform the
criminal justice system, particularly in capital cases. I think all of
these bills are extraordinarily important and I am just privileged
to be here to be associated with your efforts.

My assignment is very narrow. I want to address only one title
in one of the bills, the bill authored by Senator Specter. This is
Title I of his bill, 2446. It addresses a glaring problem in the cap-
ital justice system in the United States.

Under current law, it is possible that men and women can be ex-
ecuted before the courts have decided whether their convictions
and sentences are valid. It sounds incredible, but it is quite pos-
sible that this can happen. The purpose of Title I in Senator Spec-
ter’s bill is to prevent that happening.

That goal in itself is sufficient to justify Title I, but there are
other purposes as well. The idea in this title is to ensure that there
are stays of execution in all death penalty cases while the courts
are doing their work, and until the courts are finished with their
work, and only at that time, would a stay be lifted such that an
execution could be carried out.

Today, of course, courts have power to issue stays of execution,
but it requires a good deal of litigation in order to determine
whether a stay will issue in a particular case. This litigation often
is conducted late at night, in the 11th hour, sometimes requiring
telephone conversations. It keeps judges and lawyers, including Su-
preme Court Justices, up through the night laboring to determine
whether a stay should issue. All of this is wasted effort. In all of
these cases, a stay should already be in place in order that this
kind of frenzied, hectic litigation over stays is eliminated.

In addition, today, under current law, when a stay is issued it
tends to be short-lived, so that the adjudication that occurs in the
wake of a stay tends to be on a very short fuse. Judges do their
work then with their eye on the clock, racing the clock in order to
get their work done before a stay expires.
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That is not adjudication that is likely to be thorough and careful
and effective, and that is the kind of adjudication we need in cap-
ital cases. There ought to be a stay in place that relieves courts of
that kind of anxiety over time.

Finally, that sort of litigation that is required today over stays
of execution generates mistakes. All of us know if we work faster
than we really can, we are likely to make mistakes. In these cap-
ital cases, when serious mistakes are made, only two things can
happen.

One, we need further wasteful litigation later in order to correct
those mistakes. Or, two, what is worse, mistakes may never be cor-
rected at all and men and women may be put to death even though
they had valid claims, but the courts were unable, for want of time,
to determine the validity of those claims.

Over ten years ago, the Judicial Conference of the United States,
through a Committee chaired by former Justice Powell, proposed
something in the nature of what Senator Specter’s Title I would do.
What we need is a system in which there are stays of execution
early on in every case, stays that carry through all stages of adju-
dication and are lifted only at the end, when Federal courts have
determined whether claims are valid or not.

[The prepared statement of Mr. Yackle appears as a submission
for the record.]

Chairman LEAHY. Thank you very much. That is helpful.

We will go to Paul Logli, the State’s Attorney in Winnebago
County, Illinois. He has been a prosecutor for 18 years, the last 16
as State’s Attorney—twice the amount of time I served as State’s
Attorney in Vermont.

Before that, you were a judge on a local circuit court. Am I cor-
rect on that?

Mr. LogL1. That is correct, Mr. Chairman.

Chairman LEAHY. Well, I am always delighted to have State’s At-
torneys before us. Your State and my State and Maryland and a
couple of others use the term “State’s Attorney.”

Mr. LoGL1. That is correct.

Chairman LEAHY. I appreciate having you here. Go ahead, sir.

STATEMENT OF PAUL A. LOGLI, STATE’'S ATTORNEY, WINNE-
BAGO COUNTY, ILLINOIS, ON BEHALF OF THE NATIONAL
DISTRICT ATTORNEYS ASSOCIATION, FALLS CHURCH, VIR-
GINIA

Mr. LoGLl. Thank you, Mr. Chairman. Like you, I am a Vice
President of the National District Attorneys Association, which, in
searching our records, I know that you served as a vice president
of our Association.

Chairman LEAHY. You are showing some good history. I was
that, and I was about to become President-elect of the National
DAs Association. I gave up the glory of that for what turned out
to be a number of years of anonymity in the U.S. Senate. I enjoyed
both.

Mr. LoGL1. We appreciate you being here.

Like you, Senator, I want to emphasize to this Committee that,
as a prosecutor, we represent the only trial attorneys in the coun-
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try whose primary ethical obligation is to seek the truth wherever
it takes us.

We would ask that a copy of the National District Attorneys As-
sociation’s policy on DNA be added to this record.

Chairman LEAHY. It will be.

Mr. LogL1. Thank you.

Our Association has consistently embraced DNA technology as a
scientific breakthrough in the search for truth. Since the mid-—
1980s, when DNA evidence was first introduced, we have fought for
its admission in criminal trials and we have been instrumental in
providing training to prosecutors on using DNA evidence. We have
been using DNA evidence to convict the guilty and free the inno-
cent for over 20 years.

We have always supported the use of DNA testing where such
testing will prove the actual innocence of a previously convicted in-
dividual and not serve as a diversionary attack on a conviction.

The issue of post-conviction DNA testing such as contemplated
by your Act, Senator, involves only cases prosecuted before ade-
quate DNA technology existed. In the future, as we use DNA test-
ing in the investigations and prosecutions currently pending, the
need for this post-conviction DNA testing will actually cease, hope-
fully, as we go through the cases where DNA testing can be used
to show actual innocence.

We need to emphasize that post-conviction testing should be em-
ployed only in those cases in which a result favorable to the de-
fendant establishes proof of the defendant’s actual innocence. We
feel that requiring only that the results be material, non-cumu-
lative evidence and not specifically prove innocence could waste
valuable resources, unnecessarily burden the courts, and further
frustrate victims. The resources for DNA testing are finite and they
should be used wisely.

The National District Attorneys Association believes that post-
conviction relief remedies must protect against potential abuse and
that such remedies must respect the importance of finality in the
criminal justice system.

Now, moving on to competency of counsel, no one, especially
prosecutors, wants incompetent defense lawyers on the other side
of the counsel table, especially in a murder case. We don’t want to
have to re-try cases again. Victims don’t want to have to go
through the trauma of a trial again. It benefits no one, especially
victims, to have to re-try a major case.

Having said that, we believe that federally-mandated or coerced
competency standards for State court defense counsel are difficult,
not very workable, and may be unnecessary, as the system is start-
ing to show in the various States.

Our system of criminal law is inherently a State system. Some
95 percent of all criminal trials are at the local level of government,
and because of that, the State judiciary is entrusted with serving
as the arbitrator for all facets of the court system, including who
can practice in the trial courts.

Of the 38 States that currently allow a death sentence to be im-
posed as a criminal penalty, 22 of those States already have either
a statute or a court rule that establishes standards for competency
of counsel at the trial, appellate, or post-conviction level.
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Now, I recognize that not all States have competency standards
and there are some things that Congress can do to motivate that.
In many States, the criminal justice system is strapped for cash,
both on the defense side and the prosecution side. We are having
a difficult time attracting and retaining young lawyers to be pros-
ecutors or defenders. When we can’t attract and retain them, then
we truly have competency problems.

We have spoken with other members of this Committee and
other members of Congress about programs to enhance the ability
of young lawyers to stay in the system, such as student loan for-
giveness, and we know that the Senators are familiar with that.
You are doing it for some of your staff attorneys. The military does
a bonus to encourage lawyers to stay on.

We believe that to truly motivate competency, it would be most
helpful for the Congress to allow student loan forgiveness and to
encourage training, especially ethics training at national centers
such as the National Advocacy Center for prosecutors, State and
Federal, in Columbia, South Carolina. We want to provide incen-
tives to young people to come into the system and stay in the sys-
tem, and we believe that that, more than federally-mandated
standards, would ensure competency of counsel on both sides, pros-
ecution and defense.

Chairman LEAHY. Why not do both?

Mr. LogLi. Well, I think that we can do that. I think that if you
want to have some type of universal standard, the way to encour-
age that is to provide that type of loan forgiveness money or train-
ing money to the States as an incentive. But to take money away
from the States, from already cash-strapped systems, would be self-
defeating, in our opinion.

We really want to work together with the Senate in getting a
form of this bill through. We think it is workable. We embrace the
use of DNA technology, we embrace counsel competency, and I be-
lieve that we are not really that far apart on a successful bill.

[The prepared statement of Mr. Logli appears as a submission for
the record.]

Chairman LEAHY. Well, thank you. The student loan area I find
appealing. We do this in some regards with teachers, and some-
times with doctors in rural underserved areas. For example, I know
Senator Durbin has a bill for public defenders.

On a personal level, my oldest son, who is recognized as a very,
very good trial lawyer in our State, has been actively recruited by
a number of prosecutors, both in Vermont and here in this area.
He has had to turn those offers down because he couldn’t have paid
his student loans had he gone there.

Professor Otis is an Adjunct Professor of Law at George Mason
University. In 1992, he was Special White House Counsel to then—
President Bush. He spent most of his career in the Department of
Justice, in the Office of the U.S. Attorney for the Eastern District
of Virginia, where he was chief of the Appellate Division.

We are glad to have you here, Professor Otis. Please go ahead,
sir.
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STATEMENT OF WILLIAM G. OTIS, ADJUNCT PROFESSOR OF
LAW, GEORGE MASON UNIVERSITY, FALLS CHURCH, VIRGINIA

Mr. Otis. Thank you, Mr. Chairman, Senator Specter, Senator
Feingold, Senator Sessions. Innocent citizens are being killed be-
cause of deficiencies in our law, but not, I am afraid, deficiencies
some of the proposals before you will rectify. Instead, they risk
compounding these deficiencies by creating unnecessary costs to
carrying out the punishment our most brutal killers have earned.

It is said that the system is broken. It is not broken. To the con-
trary, the administration of the death penalty is more fair and ac-
curate today than at any time in our country’s history, and seldom
have its benefits been more evident than they are now: as we have
had more executions in the last decade, the murder rate has gone
down every single year.

No one doubts that every reasonable precaution should be taken
to ensure that only the guilty are executed. To the extent the move-
ment for reform seeks to advance that goal, all will applaud its in-
tent. But in its present form, I respectfully believe that the move-
ment is misdirected. It aims at the occasional problem, while ignor-
ing the epidemic danger to the innocent, namely that thousands of
them are murdered every year.

The innocents who most deserve this Committee’s attention are
not convicts who want what will often turn out to be just another
means to string things out and game the system. The real inno-
cents are ordinary citizens gunned down by unrepentant killers we
should execute, but because of the multitude of hurdles already
built into the system so often we don’t.

Almost 1 in 10 of the roughly 3,700 inmates on death row has
at least one prior conviction for murder. This teaches a startling
lesson: that just in recent years, more than 300 innocent people
have been killed, not by legal error, but by criminals we knew had
done it before.

This emphatically does not mean that all those repeat killers de-
served execution after their first murder, although one must won-
der if the death penalty should have been imposed on at least some
of them. It does highlight, however, that the most glaring defi-
ciency in our system is neither excessive use of capital punishment,
what with only one execution for every 200 murders, nor insuffi-
cient scrutiny of death penalty cases, what with post-conviction re-
view already averaging more than ten years.

It is that we don’t carry out the death penalty with the assur-
ance needed to fully realize two of its principal benefits: general de-
terrence and incapacitation of those like Ted Bundy or John Wayne
Gacy, for whom Kkilling was a sport. As a result of our hesitation,
the real protection of innocence our Government owes its citizens
is not nearly what it should be.

What this suggests is that we must consider whether capital
punishment is underutilized. Although Professor Liebman’s study
purports to find an error rate of 68 percent in death penalty cases,
that is a misleading number sometimes used to imply that 68 per-
cent of those sentenced to death have been “exonerated.” But noth-
ing approaching that is true.

By far the more telling statistic is that over 90 percent of those
who faced re-trial after appellate reversal were again convicted.
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And the most telling statistic of the Liebman study is this: zero.
Zero is the number of factually innocent persons Professor Liebman
or any other serious scholar has claimed to be able to demonstrate
were executed in at least the last 40 years—rzero.

The great majority of our citizens support capital punishment,
and it could scarcely be otherwise, what with the memory of Tim-
othy McVeigh still fresh, and Osama awaiting the only justice that
will fit him. The minority seeking to abolish the death penalty un-
derstands this, and thus that a straightforward attack on it cannot
work.

A more subtle strategy has been devised: “stealth abolition”, abo-
lition in which capital punishment technically remains on the
books, but is never actually imposed because the practical barriers
to its imposition will be made prohibitive.

Like any mechanism in the law, no matter how just or how fit-
ting, the death penalty can be effectively repealed simply by put-
ting it in the concrete boots of excessive cost and unending delay.
This sort of stealth abolition is the unstated agenda of some of the
groups supporting the proposals before you. If they want outright
abolition, let them say so directly and win their case with the pub-
lic.

No just person wants a judiciary where innocent people are being
railroaded or just fumbled into the death chamber. That is the pic-
ture the stealth abolitionists paint: that, for example, defense law-
yers have the resources of a church mouse, the brains of a pump-
kin, and the system the overall reliability of an airline schedule.

Having worked in the courts for almost a quarter of a century,
I can tell you that it is nothing like that. Of course it is possible
to discover some poster boy blunderer among the thousands of
cases each year, but the sleeping defense lawyer is essentially an
urban myth.

Certainly, we can improve. In my judgment, more targeted re-
forms for DNA testing and improved performance by counsel would
be welcome, and I will be happy to discuss those with you if you
are interested. We should protect the innocent people in our coun-
try. We just need to remember who they really are.

[The prepared statement of Mr. Otis appears as a submission for
the record.]

Chairman LEAHY. Well, Professor Otis, I think that perhaps Con-
gressman LaHood would be surprised to be considered a stealth ab-
olitionist. I think he is as strong an advocate of the death penalty
as anybody I know and he is the chief Republican sponsor in the
other body on this legislation.

I would think that you would agree, and we all agree on the need
to protect society. I wore a shield for eight years to do just that.
But I think you would agree that society is not protected when the
wrong person is locked up and the person who committed the crime
is out free.

I should note that the Columbia University death penalty study
came about as a result of a request from this Committee for evi-
dence about capital punishment reversal rates. It has been widely
acclaimed. It recently won the 2002 prize of the Law and Society
Association. Of course, Professor Liebman can speak for himself.
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Senator Specter—like me, a former prosecutor, and he in a much
larger venue—has one of the pieces of legislation before us, referred
to earlier in reference to the question of when stays of execution
are given. Senator Specter, like most members of this Committee,
is juggling about three different places he is supposed to be. So be-
fore I begin my own questions, I will yield to Senator Specter for
any statement he wishes to make.

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM
THE STATE OF PENNSYLVANIA

Senator SPECTER. Thank you very much, Mr. Chairman. I would
like to make an opening statement and shall be relatively brief.

I commend you for your leadership on this important subject and
the others who have brought forth legislation, and I thank you for
convening these hearings and join in urging that we move ahead
on a markup and trying to get some legislation enacted.

There is no doubt, with the modern scientific evidence on DNA,
that we could exonerate many people who are in custody if they
had access to DNA treatment. The risk is always present that the
innocent may be executed and those executions might be avoided
if individuals have access to DNA material.

I believe that the best remedy is to legislate a constitutional
right under the fifth section of the Due Process Clause of the 14th
Amendment. One Federal district judge has made that holding. We
know that the Congress has been very, very slow to act, really inac-
tive, leaving the issue to the courts.

The whole change in constitutional law in criminal cases has
been made by the courts—Mapp v. Ohio on search and seizure in
1961; Gideon v. Wainwright, right to counsel, in 1963; Miranda in
1966, Escobito in 1964, and so on. It is really a legislative responsi-
bility, and we have the authority under Article 5 of the 14th
Amendment and I think we ought to move ahead to make it a con-
stitutional right.

The second aspect that the legislation touches is the issue on
adequacy of counsel. There have been many, many examples to
show that the requirements for counsel have to be changed very
substantially to provide for adequacy of counsel.

The legislation that I have introduced touches one more area on
a case that very much surprised me when I found it, called Alzine
Hamilton, a U.S. Supreme Court decision in 1990 where four Jus-
tices had voted for certiorari in a capital case. For some technical
reason, certiorari was not granted and the defendant was executed.
That is a consequence too horrendous to be characterized.

So this is a subject which requires our immediate attention and
we can legislate to stay the execution where four Justices have
voted for cert. Why cert was not granted is not discernible from the
Supreme Court records.

In making these arguments, I do so in the context of fairness to
the accused, and also in the context of fairness to society. I believe
that the death penalty is a deterrent, and I think we will not be
able to maintain it unless we do it fairly.

When I was district attorney of Philadelphia, there were about
500 homicides a year and I would not permit the death penalty to
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be requested without my own personal review and limited it to
three, four, five, six cases a year at the most.

But without getting into the rationale of why I do believe it is
a deterrent, I do think it is an effective deterrent. But to maintain
it, we are going to have to very, very materially change the proce-
dures for the application of the death penalty.

Mr. Chairman, I am going to leave, but I am going to come back
for a round of questioning. Thank you.

Chairman LEAHY. Thank you, and I will work with you on that.
I have been reviewing, actually, some of your recommendations this
weekend and I will look at it.

We will take about a three-minute break and then begin the
questions.

[The Committee stood in recess from 11:23 a.m. to 11:28 a.m.]

Chairman LEAHY. Thank you all very much.

Professor Scheck, the Innocence Protection Act, as you know, per-
mits DNA testing if it establishes new, non-cumulative evidence
that is material to a claim of innocence. Ironically enough, we know
that in some of these cases where DNA evidence is tested, it has
conclusively proven the guilt of the person asking for it. So it cuts
both ways.

Under the Innocence Protection Act, testing, it would be allowed
if it established new, non-cumulative, material evidence. Mr. Logli
has suggested that testing should only be permitted if it proved an
inmate’s actual innocence. Which standard do you think is most ap-
propriate, and why, based on the cases you have handled?

Mr. SCHECK. Well, I think the standard of new, non-cumulative
evidence would be the better standard. It is funny that Mr. Logli
and I were talking before the hearing started because Illinois and
New York were the first two States that had post-conviction DNA
statutes and the standard in Illinois is similar to the one in your
bill, Mr. Chairman, and in New York as well.

The one thing that I think we can agree upon is that there has
not been a vast flood gate of cases of people coming forward and
choking the system with requests. The real hard work here, frank-
ly, is vetting the cases and, in accordance with the standards, find-
ing the transcripts, finding the evidence. That is the real issue in
these cases.

So I think the lower standard is appropriate. Particularly in our
experience, those prosecutors who are willing to look at a case and
say, well, this could an instance where somebody was wrongfully
convicted, a DNA test could show it, we might find the right per-
son—they will agree.

Those who are looking for whatever reason not to agree will
never see a case where they think that—if you raise it to a stand-
ard like actual innocence, it is just not going to happen, and the
three men that are behind me over here may very well not have
seen the light of day.

So I think that standard works, and it has been working in now
what I think is many States. As many as I think 18 have a stand-
2a&rd that reflects the one enunciated in the Innocence Protection

ct.

Chairman LeEaHY. Well, if you have 18 States doing it already,
why do we have to act?



20

Mr. ScHECK. Well, we really have to act because the time limit
question, I think, is the most important one. For example, in the
State of Idaho, on July 1 the time limit is going to run. So the the-
ory is everybody in Idaho that could prove their innocence with a
post-conviction DNA test had to do it within one year. In Florida,
it is two years. The time limit is running in Delaware; it is running
in Louisiana and Michigan.

There is no way in the world that these applications are going
to be researched adequately. It takes our office between 3 and 5
years to perfect an adequate claim that Mr. Logli and his col-
leagues would say, yes, this is a case where we ought to go for-
ward, because it is so hard to find the transcripts and it is so hard
to find the evidence. So the time limit, in my judgment, is really
terrible.

Take Kentucky. Actually, this is an issue that really goes toward
Senator Specter’s view, which I thoroughly agree with, of estab-
lishing this as a constitutional right. In Kentucky last week, a stu-
dent from the Innocence Project found blood stain evidence in an
old murder case that was found by a window where there had been
a sign of forced entry.

The police and the prosecutors at the time of the trial said, well,
this comes from the assailant, but it wasn’t typed. So they asked
the prosecutor to type it. The prosecutor went into court and said,
“type it? I want to destroy it,” and asked the judge to destroy the
evidence. The more frightening development is that the judge
granted the motion.

So then we had to go to the Kentucky appellate courts, and just
last week they issued an order prohibiting the destruction of the
evidence. But because the Kentucky post-conviction DNA statute is
only available for people that are on death row, Michael Elliot, who
is serving a life sentence—according to the appellate court, they
couldn’t order the evidence preserved or the DNA testing.

So we had to go to Federal court pursuing the constitutional
right theory, seeking through a 1983 action to enjoin the destruc-
tion of the evidence and to get access for purposes of DNA testing.
Now, I have no idea whether Michael Elliot is guilty or innocent,
but I can tell you, and the Wall Street Journal confirms, that when
we finally get an appropriate case and we get the evidence to the
laboratory, about half the time these people who are insisting on
their innocence, the results come out in their favor.

Chairman LEAHY. Come out in their favor?

Mr. ScHECK. Come out in their favor.

Chairman LEAHY. Professor Liebman, your study was done fol-
lowing a request from this Committee, with both Republicans and
Democrats requesting it. In the time I have left, and then we will
go to Senator Feingold and Senator Sessions, do you want to re-
spond to the criticisms voiced by Mr. Otis?

Of course, at some point here we are also going to make sure,
Mr. Otis, you get a chance.

Mr. LIEBMAN. Yes, thank you, Mr. Chairman. I would like to
make three points.

First, Mr. Otis talks about stealth abolition. I will tell you what
is bringing about stealth abolition in this country. It is high rates
of serous error in the capital system. All of those capital verdicts
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that don’t belong there because they have error in them, because
the defendants are innocent, are clogging the system. That allows
the worst of the worst offenders to hang back behind all of the
undeserving cases that are there because of serious errors.

If you didn’t have all of these seriously flawed cases clogging the
system, you could move the worst of the worst cases up to the front
of the line and get the system working the way it is supposed to
and the way Americans expect the capital system to work. Ameri-
cans do not expect a system that can only execute 1 2 percent of
the people on death row every year, 5 percent over 23 years. That
is stealth abolition, and it is because there is so much error in
these cases.

The way to solve the problem is get competent counsel at trial
so that only the valid cases involving the worst of the worst offend-
ers get through. The weak cases should be screened out at that
stage, as our adversarial system is supposed to do. That would go
along way towards making the system work appropriately.

Indiana adopted standards a few years ago very much like those
in Senator Specter’s bill. The result is that they have had fewer of
these really weak cases get through, much more reliable verdicts,
and the system is saving money.

Mr. Otis’s second claim is that zero innocent people have been
proved to have been executed. As Mr. Otis knows, that is very dif-
ficult to prove. When there is a train wreck, the first thing you do
is you go count the people who were killed and then you say, my
gosh, what are we going to do about this?

In the capital system, you can’t do that. You can’t tell the inno-
cent executed from the others, for a reason I will get to in a second.
What do you do in a situation like that? You study risk. In fact,
even when we can count the dead innocent, we study risk so that
we can avoid innocent people dying.

If Ford Motor Company said we're going to wait until somebody
dies and then we will try and figure out if our cars are safe, people
would say that is crazy. You have got to study and avoid risk, be-
fore tragedies occur. That is what our study did. I agree with Jus-
tice O’Connor who looked at the evidence of risk, and found a like-
lihood that innocent people have been executed and will continue
to be executed unless things like the Innocence Protection Act are
passed. One reason you can’t study how many innocent people are
executed is the point Professor Scheck mentioned. A lot of the evi-
dence is destroyed that you would need to study it. In a number
of cases, prosecutors with DNA samples that could have proved an
innocent person was executed have refused to turn over the evi-
dence for testing and instead have destroyed the evidence.

Finally, sleeping lawyers are not a myth. They happen. Many
people have been executed in this country, despite the fact that
their lawyers slept through their trials.

Chairman LEAHY. Burdine v. Johnson.

Mr. LIEBMAN. Burdine. He was the lucky one, though. He got re-
lief. But a number of the cases we counted as having no errors in
fact involved defendants represented by sleeping lawyers. But the
courts let it pass. They approved the case for execution. The same
is true of defendants represented by lawyers on drugs, or abusing
alcohol during the trial.
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The disbarment rate among defense lawyers in capital cases is
about 40, 50, 60 percent in some States. Luckily for everybody else,
it is about 1 or 2 percent of all lawyers. But when you are a capital
defendant, the disbarment rate goes way up in many States. So
this is not an urban myth. This is a real problem and there are
real solutions for it in these bills.

Chairman LEAHY. Senator Feingold.

Senator FEINGOLD. Thank you, Mr. Chairman. Let me first com-
mend you for all your leadership on this issue and for holding this
hearing. I have a full statement I would like to submit for the
record, if I could.

Chairman LEAHY. It will be included.

[The prepared statement of Senator Feingold appears as a sub-
mission for the record.]

Chairman LEAHY. We will also submit for the record statements
from any other Senators, but also a number of items, including the
editorial in the Washington Post today and articles from the New
York Times, and so forth.

STATEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. SENATOR
FROM THE STATE OF WISCONSIN

Senator FEINGOLD. Thank you, Mr. Chairman.

I would like to first make a brief comment about the competing
proposals for reform of the death penalty system. Mr. Chairman,
I am very proud to be an original cosponsor of your bill, the Inno-
cence Protection Act. Whether my colleagues support your bill or
have their own approach to the problem, like Senators Specter and
Feinstein do, I am very pleased that there is obviously a growing
consensus on the Committee, and I think in the whole Congress,
as was demonstrated by the testimony of the House members, that
the current death penalty system is broken.

I was almost amused by the reference to stealth abolition be-
cause I am an abolitionist, but I can say for sure, and you can put
it on the record, that the people who are working on these issues
are not necessarily abolitionists. Some of them clearly are for the
death penalty, but they simply can’t justify a system that may have
innocent people on death row and that may have already executed
innocent people.

I can’t prove it, Professor Otis, but my instincts tell me there is
no question that we have executed innocent people, and that we
will do it again unless we do something about this awful system.

I am somewhat comforted by the almost shrill tone that is being
adopted by those who don’t think we should even be inquiring into
these things. This is an embarrassment for our country and we are
literally whistling past the graveyard if we think this system isn’t
broken and doesn’t have to be changed. It has to be changed.

Yes, Congress should enact the Innocence Protection Act without
delay. But during the last two years since you first introduced your
bill, Mr. Chairman, the States and the Federal Government have
executed more than 140 people, and during this same time period
more than a dozen death row inmates have been found innocent
and released from death row.

With each execution, our Nation runs a real risk of executing an
innocent person, as I indicated, if we have not already done so.
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How many more innocent people must bear the ultimate nightmare
of being sentenced to death for a crime they did not commit before
Congress acts?

Yes, as we have indicated, Governor George Ryan certainly did
the right thing, I think a courageous thing, when he suspended
executions over two years ago to allow time for a thorough review
of the death penalty system in Illinois and for reform proposals to
be considered.

I also think we should here in Congress heed the wise example
also set by Maryland Governor Paris Glendening, who is a governor
who recently put into effect a moratorium in the State of Maryland.

I have introduced a bill that would apply the Illinois model to the
rest of the Nation. The National Death Penalty Moratorium Act
would place a moratorium on Federal executions and urge the
States to do the same while a national commission on the death
penalty examines the fairness of the administration of the death
penalty at the Federal and State levels.

Professor Liebman, it is good to see you again. The study con-
ducted by you and released in June 2000 concluded that there was
a disturbingly high rate of reversible error in capital cases, and
that rate is 68 percent. The study found that the two primary rea-
sons for this high error rate were inadequate counsel and police or
prosecutorial misconduct.

The Innocence Protection Act, as well as the Specter and Fein-
stein proposals, of course, address access to DNA testing and com-
petent counsel, but these bills are silent on the issue of police or
prosecutorial conduct. We also know that troubling racial and geo-
graphic disparities plague the Federal system, as well the State
systems. In fact, concerns about racial and geographic disparities
resulted in Governor Glendening’s decision last month to put the
moratorium on in Maryland.

Let me ask you two questions. What percentage of the cases re-
versed for serious error involved access to DNA testing or com-
petent counsel?

And, second, if you could make only two or three additional re-
forms, what are the two or three reforms to address police or pros-
ecutorial misconduct you would like to see?

Mr. LIEBMAN. Senator Feingold, it is good to see you. The last
time I saw you was at Columbia when you gave a fine speech.

Let me go to the second question, which is what can be done
about this. I do think that the problem of prosecutorial misconduct
is a serious one, and we have some recommendations about that in
our study. One of those recommendations is that there ought to be
open files in these cases.

Many prosecutors use open files policies, but many do not. If
somebody’s life is on the line, it would seem elementary, and I
think most citizens in the country assume, that everything that the
prosecutor should be available to the jury when it makes its deci-
sion. But in many jurisdictions in this country, evidence is not
turned over.

What happens in those places is that it takes 10 or 15 years of
court proceedings fighting over that record. Finally, the defendant
gets the record, the case to be overturned, and then you have got
to what’s in it requires back and re-try it 15 years later. Think of
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all of the time, money, expense and frustration that would have
been avoided by simply turning over the evidence in the first in-
stance right at trial.

The second thing that we would propose is a number of steps on
the part of prosecutors to try to limit the capital prosecutions that
they bring to reach only the worst of the worst cases, without
sweeping in the weaker and more marginal cases that impose so
much of the burden of error in these cases.

I think the Illinois proposal to limit the number of aggravating
circumstances in that statute is a very good one. Let’s get rid of
the broad factors that sweep in so many of the weak cases that
cause so much error and cost, and instead focus only on the very
worst of the worst.

I think those are two very good proposals.

You asked how many DNA cases there are. The most crucial
thing about DNA is it provides a kind of window into the system.
But most capital cases do not have biological evidence in them.
They are not rape murders. They are murders in the course of rob-
bery or burglary.

But there is no reason to think that the miscarriages of justice
that lead people to get convicted when they are innocent and that
DNA reveals are not also occurring in other cases. It’s just that we
don’t have a window into those cases, and that is why we need the
other reforms that we have discussed.

Senator FEINGOLD. Thank you, Professor.

Let me ask Mr. Scheck and then Professor Liebman again, given
the number and complexity of problems plaguing the current ad-
ministration of the death penalty, isn’t it unjust and unconscion-
able for executions to proceed while these problems go unaddressed
or proposals for reform are being debated?

In other words, isn’t there a need for at least a moratorium, Pro-
fessor Scheck?

Mr. SCHECK. I certainly think so. When you look at public opin-
ion polling, I think that is where really now a majority of the
American people are, even those who in principle as a moral mat-
ter would support capital punishment as a morally appropriate re-
sponse to the most heinous of crimes.

This is a difficult situation for now four years or more the Amer-
ican Bar Association has been in favor of a moratorium on capital
punishment, and more and more people that study this system
carefully have come up with these conclusions and come up with
all these issues, all these recommendations that your hearing cov-
ered last week, which are win-win propositions for the criminal jus-
tice system.

A thoroughgoing moratorium effort that considers all the prob-
lems of mistaken eyewitness identification, junk forensic science,
ways to reform the interrogation procedure by videotaping interro-
gations, which is both an improvement in the form of the evidence
for the prosecutors as well as protection for the accused—all these
things, I think, are going to be a net plus for the system.

It is an improvement of law enforcement that will benefit every-
one in society. So there is a profound good that comes from this
moratorium effort for the whole system, including, of course, the
capital punishment system.
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Senator FEINGOLD. Thank you, Professor.

Professor Liebman, would you just respond to that?

Mr. LiIEBMAN. Senator Feingold, the overriding proposal and rec-
ommendation that we made after 11 years of study and a number
of comprehensive statistical analyses was that more study is need-
ed at the local level, at the county level, at the State level, and at
the national level.

The Illinois study is a wonderful example. A lot of people thought
they knew the problem with the Illinois statute. But they didn’t.
It took the study commission’s comprehensive analysis to discover
that the problem was Illinois’s overbroad death penalty statute.
But that is not what people were talking about before they con-
ducted that study.

We need to know more than a single study at a university with
limited funds can produce. The studies that have been conducted
in a few States around the country have revealed that a lot more
can be learned. And more needs to be done nationally. I commend
the Senator because the definition of the study that needs to be
conducted to really figure out what is happening and figure out
what needs to be done to fix the death penalty is comprehensively
laid out in your bill.

Senator FEINGOLD. Thank you.

My time is up, Mr. Chairman, but just let me say I appreciate
the chance to pursue these questions, but I want to be very clear
that I think your Innocence Protection Act is an extremely impor-
tant piece of legislation. If we are able to move it or any other
version that the chairman believes would be acceptable in this Con-
gress, it would be an enormous step forward on this issue, and I
thank him for his leadership again.

Chairman LEAHY. I thank you for that, and it is my intent to try
to get enough consensus so we can move a bill this year. I under-
stand from Congressman Delahunt and Congressman LaHood they
want to do that in the House.

Senator Sessions, also a former prosecutor, has waited here pa-
tiently. Please go ahead.

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM
THE STATE OF ALABAMA

Senator SESSIONS. Thank you, Mr. Chairman.

All of us want the highest standards in our courts of law. There
is no one that has a greater feeling for that than I do. You stand
in court as a Federal prosecutor or a State prosecutor and you an-
nounce that you represent the United States of America. You are
an officer of the court.

I know Mr. Logli and Mr. Otis have done that and feel the honor
of that calling, and you want justice. There are plenty of guilty peo-
ple. Why would anyone want to prosecute or pursue someone who
is innocent?

Can there be errors? Yes, there can be errors. We want to make
sure our system works effectively to eliminate that, but I do not be-
lieve our system is broken. I agree with Mr. Otis that the system
has never been better. A death penalty case for a prosecutor is a
tremendous mine field to negotiate. There are so many possibilities
and so many parts of the system designed to make it provide the
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ultimate protection for the defendant that it is very difficult to pro-
ceed successfully through a prosecution when you seek the death
penalty. The jury has to agree, and a judge in Alabama has to
agree, and then you go through the appellate process.

The routine appeals in my State are like those in most States.
You get a direct appeal from the trial court verdict of guilty.

Mr. Yackle, I guess you could say you want an automatic stay
here, but the stays occur. You get an automatic appeal to the Court
of Criminal Appeals in Alabama, then to the Alabama Supreme
Court. Then the defendants take their next step, which is a State
habeas review. Then they go to the trial court, then the Court of
Criminal Appeals, and then the Alabama Supreme Court.

Then if the death penalty is still in place and has not been re-
versed through those six levels of review, then they file in Federal
court seeking Federal habeas corpus review and go from the Fed-
%ral trial court, to the Federal appellate court, to the U.S. Supreme

ourt.

Sometimes the U.S. Supreme Court does not hear the case. Well,
they shouldn’t. They don’t hear most of the appeals that come up,
and just because they don’t hear a case does not mean that the de-
fendant is wrongly accused. Indeed, overwhelmingly most of these
cases don’t deal with guilt or innocence; they deal with some proce-
dural objection to the system.

My best judgment is that the death penalty is a deterrent, that
it does save lives, that it is effectively carried out throughout our
country, and if someone can come up with specific ways to make
it better, I am willing to listen to that.

The Emory University study says that there are 18 murders de-
terred by one execution. Whether those numbers are accurate or
not I don’t know, but I believe there is a deterrent effect. Whether
it is 1, 5, 10, 18, or more, I don’t know, but my best judgment is
it does deter.

So what we want to create is a system that works. We do not
need to panic. We do not need to be telling the American people
that there is not justice in our courts in America, and I feel very
strongly about that.

Mr. Liebman, your study covering the years 1973 to 1995 were
the years in which all those retroactive Supreme Court opinions
came down. You had Gregg v. Georgia in 1976, Strickland v. Wash-
ington, Batson v. Kentucky, Beck v. Alabama. That is when retro-
actively the Supreme Court said things you have been doing,
States, that have been legal and consistent with the law, we don’t
agree anymore that they are legal, we reverse those, resulting in
hundreds of reversals of cases—virtually all cases reversed around
the country that had to be re-tried again, convince another jury, of-
tentimes unanimous verdicts required.

So I don’t think this system is nearly as bad as you would say.
Indeed, my attorney general in Alabama, Bill Pryor, notes that in
the last 5 years error rates in Alabama would be less than 5 per-
cent. So I think we need to get this thing straight.

Mr. Logli, have you supervised the trial of death penalty cases?

Mr. LoGLI. Yes, Senator. My office has engaged in capital pros-
ecution on at least 6 occasions in the 16 years that I have been the
State’s Attorney.
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Senator SESSIONS. So it is not that often, really.

Mr. LoGLl. No, and I think I represent most local prosecutors. It
is a rare prosecution indeed. My jurisdiction has between 20 and
45 murders a year, and to seek it in only 6 cases in 16 years, I
think, speaks that we conduct very serious reviews and seek it only
when the evidence is overwhelming and when the aggravating fac-
tor is apparent.

Senator SESSIONS. Do you have an appellate system there that
is similar to what I described for Alabama, multiple appeals?

Mr. LoGLI. Yes, sir.

Senator SESSIONS. And, secondly, does the trial judge, in your
opinion and your experience, tend to be more alert to protect the
rights of the defendant in a death penalty case than in a non-death
penalty case?

Mr. LoGL1. No question about it, Senator.

Senator SESSIONS. They bend over backwards, don’t they?

Mr. LoGL1. Absolutely.

Senator SESSIONS. Thank you, Mr. Chairman.

Chairman LEAHY. If you want to take more time, please feel free.
You have sat here patiently and I have been trying to be pretty
flexible in giving time to members.

Senator SESSIONS. Well, I thank you for that.

Mr. Otis, the appeals of many of these cases that result in rever-
sals deal with the types of evidence that could be introduced at
sentencing or maybe the jury selection procedures, maybe the
charge the judge gave to the jury.

Isn’t it true that overwhelmingly the cases that are reversed are
for these kinds of errors and not relating to guilt or innocence of
the defendant?

Mr. OTtis. Yes, that is correct, Senator Sessions. As a matter of
fact, in my experience as an appellate lawyer factual innocence was
very seldom litigated in the court of appeals. Almost always it
would be a procedural question.

But beyond that, in the death penalty context, even in the rel-
atively rare case in which there is an error at the trial phase that
might be interpreted as affecting the determination of guilt, that
itself does not establish exoneration. I talk about that in my writ-
ten statement in a case that the Committee might know about it.

It was a case in Maryland, the Trevor Horn murder, where a hit
man was hired to kill a quadriplegic 8-year-old so that his father
could get the kid’s trust fund. Now, the arrangement that the fa-
ther made with the hit man was in part undertaken in a series of
telephone conversations that were recorded on a telephone answer-
ing machine tape.

In Maryland, it happens that there is a two-party consent rule;
that is, a conversation cannot be recorded without the consent of
both parties to it. That is relatively unusual. Most States have one-
party consent.

Because this series of telephone conversations negotiating a
$5,000 fee to kill the child—because they had not been undertaken
with two-party consent, the court of appeals in Maryland threw out
the conviction, but it didn’t have anything to do with the truthful-
ness or authenticity of the evidence in that case.
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Nonetheless, this is exactly the kind of case that would show up
in Professor Liebman’s study as an “illegal conviction” that the
court of appeals had to overturn to “save a wrongly convicted man
from death row.” In fact, because there was no question about the
truthfulness or authenticity of the tape or the identity of the Kkiller,
most of us would think that it was not the convict who was de-
prived of justice. It was Trevor Horn’s family and all the rest of us
who were deprived of justice.

Senator SESSIONS. Mr. Logli and Mr. Scheck, just on DNA, that
can be a very clarifying scientific test. It is not always conclusive.
There may be a lot of arguments to be made that it is not abso-
lutely dispositive of whether or not an individual committed a
crime, but fundamentally it can put somebody there or suggest
somebody was not there.

Mr. Scheck, I have got a letter from the attorney general of Ala-
bama complaining about the Innocence Project in the State, in
which he offered a DNA test. The sentencing group didn’t agree to
take it, didn’t follow up on it, and then after the death penalty
order was issued, then you rush in at the last minute and demand
the DNA test, delaying the execution.

So I guess I will let both of you discuss this. Sometimes, I think
those who desperately want to defeat the death penalty sentence,
in my experience, use every procedural advantage they can get to
and often blame the system. Sometimes, it is their own fault.

Would you comment on that? And, Mr. Scheck, I will give you a
chance to respond.

Mr. LoGLl. Well, I believe that if DNA testing can reveal the
truth, can reveal actual innocence, then it should be sought, wheth-
er it is asked for by the State or by the defense. That is why our
belief is that the standard here should be that if the test is ordered
and if the results are exculpatory that they prove actual innocence.

It would be inappropriate to allow DNA testing that doesn’t go
to actual innocence. What is the point? Yet, that standard would
not deter any appropriate DNA testing in those cases where there
is an assertion of actual innocence.

As Professor Otis has pointed out, in most of our appeals there
is no assertion of actual or factual innocence. In very few cases,
there is that assertion. It is technical or procedural. But in those
cases where there is that assertion and where the tests can show
that, then by all means do the test, but not just based on materi-
ality toward a claim of the defendant.

Senator SESSIONS. Mr. Scheck?

Mr. ScHECK. Well, first, before I respond specifically to the Ala-
bama case, very frequently DNA testing now on a blood stain or
a saliva stain or even a hair at a crime scene may not in and of
itself prove actual innocence right away. What it can do is provide
significant and material proof that, in conjunction with additional
evidence, can establish that a person did not commit the crime and
that another person did.

It is really, I think, self-defeating for law enforcement to use as
a threshold for getting the initial DNA test actual innocence as a
standard instead of the lower standard, because what is going to
happen, as has been demonstrated in case after case out of these
108 exonerations, is you are not only going to lose the opportunity
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to get a DNA result that is highly exculpatory that does lead to
other evidence that exonerates the individual, but that same evi-
dentiary chain is also going to lead to the apprehension of the real
assailant.

Now, Senator Sessions, in that case at issue there, Danny Joe
Bradley was a man on death row, still is on death row in the State
of Alabama. Students from the Innocence Project years ago asked
to do DNA testing on vaginal swabs from the victim, a step-daugh-
ter that had been taken from the home where Mr. Bradley was and
found in a riverbed.

I don’t think anybody contested that the best evidence, the one
that Mr. Logli would insist that we test, would be the vaginal
swabs from the victim of this rape murder. The problem was and
the difficulty is that the only evidence that could be found by the
Alabama authorities was semen stains on a bedspread and sheet
in the home where the young women slept.

So they offered to do the testing on that, which was not the best
evidence, instead of going forward with an evidentiary hearing,
which still hasn’t taken place incidentally, on tracking down the
vaginal swabs.

The biggest problem, Senator Sessions, that we have in all of
these cases is going back and finding the evidence in these old
cases. And it is not just in these post-conviction exoneration cases,
but it is in the cases where I have been working with prosecutors
all across the country on old, unsolved murder cases. Where is the
evidence? Is it in the police department? Is it in the property room?
They are old cases. They have moved them. Is it with the court re-
porter? Is it at the crime lab? It is in all kinds of different places
and you have to find it.

So in that Alabama case, the problem was to this day they have
never found the vaginal swabs. Now, we ultimately went back to
the trial judge and persuaded him, an Alabama State court judge,
and he gave us some testing on the bedspread. It did not come out
in Mr. Bradley’s favor, but there is still an effort to find those vag-
inal swabs which would be the determinative test.

Senator SESSIONS. The only point I would just say is they offered
that. You could have had it earlier had you asked for it, and the
people didn’t ask for it until the last minute, thereby delaying the
execution and going through a pretty prolonged procedure. That is
just the life of a prosecutor in these cases. This is not unusual.

Chairman LEAHY. The life of the prosecutor was never an easy
one, as you know and Senator Specter knows and I know and as
State’s Attorney Logli knows. It is never an easy one, but it is not
supposed to be.

Senator SESSIONS. Well, defense lawyers are officers of the court.
If they need evidence, they ought to ask for it promptly.

Chairman LEAHY. Senator Specter.

Senator SPECTER. I concur that the life of a prosecutor is not an
easy life, but it is a fascinating life.

Senator SESSIONS. Yes, it is.

Chairman LEAHY. The best job I ever had.

Senator SPECTER. Senator Sessions was a U.S. Attorney and Sen-
ator Leahy was district attorney in Burlington, Vermont. People
ask me if district attorney was the best job I have ever had and
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I tell them no. Assistant D.A. was the best job I had. I didn’t have
to administer an office, just take the files in and try the cases.

I am going to propound a series of questions. The hour is late
and the chairman and others have been here for a long time and
I have had other commitments. In the course of a five-minute
round, there is not much that can be asked and answered, but
what I am going to do is propound a number of questions and to
the extent they can be answered orally, fine. To the extent they
can’t be, I would like to have your written answers.

On the issue of the stay, I did not know about the case of Alzine
Hamilton as Natural Mother and Ex—Friend to James Edward
Smith v. Texas until I read about it in Professor Derschowitz’ book,
Supreme Injustice, and had a hard time accepting that there could
be a case where four Justices had voted for certiorari, certiorari
was not granted, and the man was executed. There is another case,
Herrera v. Collins, where certiorari was granted, with the Court
not ordering a stay, but in this case the courts of Texas ordered a
stay.

One of the questions which I would like you to respond to is do
you see any problem with the Congress of the United States giving
direction to stay executions where four Justices have voted for a
writ of certiorari?

This Committee has taken on some interesting questions. One of
them tangentially related is the television issue, where Senator
Biden and I have introduced legislation to televise the Court. We
tried to get it televised specially in Bush v. Gore.

I would be interested in your observations as to whether there
is any separation of powers or any reason why Congress shouldn’t
step into that and make sure that people are not executed where
four Justices have ordered a stay.

On the adequacy of counsel issue, you have the traditional prob-
lem of States’ rights. What standing does the Congress of the
United States have to set standards for defense lawyers?

The Supreme Court, as we all know, in Miranda has conditioned
the death penalty on—Miranda was the warnings case. I am think-
ing of the 1972 case involving Georgia. Help me out.

Mr. LIEBMAN. Furman v. Georgia.

Senator SPECTER. Furman v. Georgia. So the Supreme Court of
the United States said in Furman v. Georgia that you can’t impose
the death penalty unless you have an itemization of aggravating
and mitigating circumstances. What is the route to exercise con-
gressional authority to require that States have a standard for
counsel in death penalty cases? I think the States have a lot of mo-
tivation here to keep the death penalty. It is very popular in the
States which disregard the issue of adequacy of counsel.

The third question relates to the issue of DNA and the unwilling-
ness of the legislative branches to act. Of course, the most famous
case is Brown v. Board of Education, where there should have been
action by the legislatures, by the Congress, state legislatures, and
the executive branch, but it was left to the Court. Obviously, the
Court has been a great institution.

It took a long time for the Federal Government to intervene in
State criminal proceedings. Brown v. Mississippi was the first case
in 1938, where they took an African American and brought him
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over into Alabama and had a mock lynching and then they brought
him back. Finally, the Supreme Court of the United States said
“too far. We are going to step in on due process grounds.”

But how do we motivate legislatures to move on items like DNA,
where the evidence is so conclusive that innocent people are being
detained, and doubtless some innocent are being executed, where
really shouldn’t have to wait for the Supreme Court of the United
States to take that action? Really, in my opinion, they should have
taken it by this time, and this Committee, I think, Chairman
Leahy and others, are going to take the lead and try to move
ahead.

Well, my red light is on.

Chairman LEAHY. No, no, please go ahead. We have been trying
to be very flexible with people’s time, and I appreciate the panel
being willing to take time. So feel free to continue.

Senator SPECTER. Well, let me start with a basic question, Pro-
fessor Liebman. What is the best approach to try to get legislatures
like the Congress to act on due process constitutional rights when
they are as glaring as the DNA right ought to be? That may be a
little loaded, but go ahead.

Mr. LiIEBMAN. I agree, Senator Specter, that there is a lot that
needs to be done and it is not happening on its own, and so there
needs to be some, as you put it, motivation to make it happen.

I also believe that the Congress probably has a pretty broad,
often unexercised, power to try to do things under Section 5 of the
14th Amendment. But that view is controversial and it treads on
territory that the Supreme Court doesn’t like to have tread on.

Senator SPECTER. Why is it controversial, Professor Liebman?

Mr. LIEBMAN. Because every institution guards most carefully
what is most sacred to it, and the Court’s ability to say what the
Constitution means is what it considers to be its most important
function.

Now, my view is that that is an important function of all mem-
bers of the Government and they all ought to exercise it. But I
would suggest that damages and habeas corpus rights and proce-
dures are statutory matters that everyone agrees are within Con-
gress’ power, and that the necessary motivation can be created
through those mechanisms. Congress undoubtedly can say that if
States want to continue to have the protection of the exhaustion
rule that federal habeas review is not available until the case has
gone through the State courts, then those States have to provide
adequate counsel and other kinds of protections. Congress clearly
can say that if states don’t provid those protections, then cases do
not have to be exhausted in the State courts and can go straight
to Federal court.

That would give the States a very strong motivation to say, well,
we are going to provide the right to truly adequate counsel, be-
cause if we don’t, we are going to cede our power to resolve cases
in the first instance. You could also do this through mechanisms
allowing capital defendants denied statutory rights damages, or as
a condition that states need to meet to qualifty for Federal money
to obtain.
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Senator SPECTER. Professor Scheck, do you have a problem with
having the Congress legislate to stay an execute where four Jus-
tices have voted to grant cert?

Mr. ScHECK. No, I don’t, but I would like to go back to the DNA
question for a second, Senator, because I think the provision of
your bill with respect to using Section 5 of the 14th Amendment,
not just for inmates on death row but for all State inmates, is ex-
actly the right approach.

Indeed, we are not going to have any problems as in the City of
Boerne case with the Religious Reformation Act with this kind of
legislation for a constitutional right of access to DNA testing that
could prove actual innocence. Indeed, I included in my testimony
and I commend to your attention the opinion of Judge Luttig from
the Fourth Circuit in the Harvey case.

We have been litigating—and I think you averted to it in your
opening remarks—Section 1983 actions for injunctive relief to get
access to DNA evidence. Judge Charles Wiener, in Philadelphia, a
Federal judge, granted access in the Godschalk case because we
don’t have a State statute yet for post-conviction DNA testing in
Pennsylvania.

It was the case of a man with no criminal record who was
brought in. He confessed, supposedly, to two rapes in Montgomery
County, Pennsylvania. It took years, until Judge Wiener gave us
access to the evidence on the constitutional theory that your bill
embodies. He spent nine years trying to get the evidence. We got
the evidence. The DNA tests were performed. They showed that he
didn’t commit the two rapes. They were committed by somebody
else and he was exonerated.

Now, Judge Luttig’s decision in the Fourth Circuit—and Judge
Luttig is, I think, a jurist whom everybody regards as very conserv-
ative. I think he produces more clerks for Judges Scalia and Thom-
as than any other Federal judge in the system. He thoroughly sup-
ports this constitutional right of access for purposes of DNA testing
in his opinion. It is very comprehensive and well-thought-out, and
I think speaks directly to the proposal you have made.

Senator SPECTER. Professor Yackle, take up the question of man-
dating adequacy of counsel. Can the Congress do that, and if so,
how, without creating a hue and cry and States’ rights.

Mr. YACKLE. I do think there are ways to do that, Senator, with-
out raising any problematic constitutional questions. The Innocence
Protection Act includes a scheme that I think is perfectly valid in
that respect.

There are ways to do things that raise constitutional questions
and ways to do them that invite constitutional objection. I think
generally this body ought to do what the Court does. When there
is a way to do something without raising a constitutional objection,
that is the way to do it. I think in the case of counsel standards,
there are perfectly straightforward ways to set about doing it.

Senator SPECTER. Well, I agree with you. If there is a way to do
it without raising constitutional objections, we ought to do it that
way. But we ought to do something and we do precious little on
these subjects.

Mr. YACKLE. You and I are in perfect agreement.
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Senator SPECTER. Mr. Logli, what is the best argument for con-
gressional assertion of authority in these areas which have been
traditionally reserved to the States?

Mr. LoGLI. I believe there is a role for Congress. I believe that
when we look at counsel competency standards—and keep in mind
Illinois has adopted counsel competency standards not only for de-
fense counsel, but also for prosecutors, and that has not been chal-
lenged by Illinois prosecutors.

Now, those standards don’t apply to the elected State’s attorneys,
but my assistants have to have a certain amount of experience, a
certain amount of trials under their belt, a certain amount of train-
ing. They have to be certified as capital litigation counsel.

Now, if the Congress wants that to occur in all the States, I
think they can do that through legislation that combines with other
methods we talked about previously. I am not sure you were at the
hearing at that particular time. You may have been called away.
But when we talk about longevity of public defenders, longevity of
assistant prosecutors, I think we have to look at incentives to keep
them there. Student loan forgiveness would help.

So let’s say you put together a list of universal standards, rec-
ommendations, what people should have under their belt to try a
capital case, and tie that into student loan forgiveness for prosecu-
tors and defenders, tie it into training funds for prosecutors and de-
fenders.

We have a tremendous facility for prosecutors, both State and
local, at the National Advocacy Center in Columbia, South Caro-
lina. Let’s keep the funding there and increase that funding. Let’s
set up a similar establishment for defense counsel. I would like to
use Federal funds in that way as a carrot and not as a stick to en-
courage States.

Many of them already have those standards. Twenty-two States
that have the death penalty have counsel competency standards,
out of the 38 States. So I think there is a role for Congress, more
than just a bully pulpit, but it should be put together as part of
an entire package to encourage good lawyers to come into the sys-
tem and stay.

You talk about the best job in the world. I do believe I have the
best job in the world. I believe I work with some of the finest peo-
ple, lawyers, in the world, but it is getting increasingly difficult to
attract and retain them, and that is a real competency issue on
both sides of counsel table.

Senator SPECTER. Professor Otis, I will give you the last word.
What is your view on making DNA evidence, both in capital cases
and other cases, a constitutional right to have access to it?

Mr. OTISs. Senator Specter, I learned early on in my career as an
Assistant U.S. Attorney—the best job in the world—not to give
seat-of-the-pants answers to difficult and problematic constitutional
questions.

Senator SPECTER. Well, you tried all those cases as an Assistant
U.S. Attorney. You got a sufficiently long recess to be able to re-
search all the issues that came up and get consultation and come
back with a formulated judgment?

Mr. OTi1s. I would be happy to do that. Having said that, I will
say that I am not familiar with any case that would provide an
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analogy for it; that is, I do not know of any instance in which Con-
gress has required by legislation the States to examine and proc-
ess, much less to put in evidence, a particular kind of factual mate-
rial.

I guess the closest analogy would be fingerprints. Now, finger-
prints are probably the best we have right now insofar as conclu-
sive scientific evidence. DNA is a powerful tool, but I am not aware
of any move in Congress, and there is certainly no statute you have
passed to require the submission of fingerprint evidence.

I think the way that these things are best done, and the way
that they have been done in the past is, for example, for the Con-
gress to legislate standards to be used in Federal cases, which Con-
gress can plainly do. Then, as we have so often seen, States will
model their own statutes after that. Largely, that happened with
the Federal Sentencing Guidelines, you may remember.

Senator SPECTER. Do you think Congress should have legislated
to bar the introduction of coerced confessions in State criminal pro-
ceedings?

Mr. OTis. I don’t think Congress needed to do that because the
Fifth Amendment to the United States Constitution forbids com-
pelled testimony against oneself.

Senator SPECTER. Well, they were using coerced confessions all
over the country before Brown v. Mississippi, including in Pennsyl-
vania in the Treetop Turner case, all over the country, not just in
the South.

Mr. OTis. I think the Supreme Court is the organ of the Federal
Government that has the authority to enforce the United States
Constitution.

Senator SPECTER. Well, I agree they have the authority, but
doesn’t Congress have authority to enforce the Constitution?

Mr. Otis. It has the authority to enforce the Constitution over
those matters that are reserved to its power. Traditionally, the op-
eration of State governments, and certainly something as detailed
as the specific kinds of evidence that may be introduced or must
be introduced in State proceedings, is beyond anything with which
I am familiar that Congress has ever required.

Senator SPECTER. Well, I think you are right. Congress hasn’t,
but they should have. It is just a first cousin, but shouldn’t Con-
gress have barred segregation in schools before Brown v. Board of
Education?

Mr. Ortis. Well, it seems to me the Supreme Court did what
needed to be done. The Supreme Court saw that——

Senator SPECTER. What took them so long after Plessy v. Fer-
guson?

Mr. Otis. Well, I don’t know. I guess it is the Senate that advises
and consents to who sits on the Supreme Court, not law professors.

Senator SPECTER. We have a share in that. We have had some
pretty lusty debates on this question, with nominees coming before
us and saying the Due Process Clause is meaningless, there is no
Due Process Clause, it is only original intent.

Mr. OTis. Once the Supreme Court had acted, of course, Presi-
dent Eisenhower federalized the National Guard and enforced the
Supreme Court’s order that took root in the United States Con-
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stitution. I think all of us believe that that was exactly the right
thing to do.

Senator SPECTER. Well, President Truman took some action in
the executive branch without waiting for the Supreme Court to act.
I am just giving you one person’s opinion and I don’t think we
ought to wait for the Supreme Court. I think we ought to make a
determination as to what is a constitutional right.

When you have people who are incarcerated, and especially with
the death penalty, and DNA may establish their innocence, that to
my way of thinking rises to the level of a constitutional right.

I had a unique opportunity—and this will be my concluding
statement, Mr. Chairman—to be an assistant D.A. at a time of the
revolution of Mapp v. Ohio, and argued the first cases in the State
appellate courts as chief of the appeals division and saw what the
Court did. And it was the Warren Court; it was the Court after
Brown v. Board, and there they went—Mapp v. Ohio—and they
changed the law, overruled Wolf v. Colorado. Then Gideon comes
up two years later, and then Escobito and Miranda.

That kind of seeing the Constitution formulated everyday in the
criminal courts by order of the Supreme Court made me wonder
why somebody else didn’t do it first. So I am glad Senator Leahy
and some of the rest of us are going to try to do that.

Thank you, Mr. Chairman. Thank you very much, gentlemen.

Chairman LEAHY. I thank the senior Senator from Pennsylvania
for coming back. I know you had about 12 other things going on
and I appreciate it.

Professor Liebman, when Senator Sessions raised the question
whether your study took account of changes in the Supreme Court
case law in the late 1970s, did you take account of those? I wasn’t
quite sure.

Mr. LIEBMAN. Absolutely, Mr. Chairman. I am glad you gave me
a chance to respond to that. There were, as Senator Sessions point-
ed out, cases where hundreds of death sentences were overturned
at once. He suggests, and this suggestion has been made repeat-
edly, that our study counted those reversals. It did not count those
reversals. It says clearly that it did not count those reversals. But
some people who don’t like all the error our study revealed con-
tinue to say that we did count those wholesale reversals.

We waited until there was a presumptively constitutional statute
in each State and then we started counting error and calculating
error rates under the modern system. Senator Sessions referred to
a statement by the Alabama Attorney General that there is a 5-
percent error rate in Alabama. The way the State’s attorney gen-
eral got that 5 percent error rate for Alabama is to assume that
cases that are stuck in the courts and have not been reviewed are
cases where the sentence or the verdict or the conviction is valid.

What we did was to wait and only count those cases that have
actually been reviewed. When you only count the cases that have
actually been reviewed in Alabama, without making assumptions
about what you don’t yet know because cases have not been re-
viewed, you get a reversal rate of about 70 percent in Alabama.

So I appreciate the opportunity to point out that we were very
careful to avoid those obvious problems when we conducted our
analyses.
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Chairman LEAHY. Thank you very much, Professor Otis, State’s
Attorney Logli, Professor Yackle, Professor Scheck, Professor
Liebman. Thank you very much.

The record will stay open for both questions and statements not
only of the Senators, but any additions any of you wish to make.
Thank you.

The Committee stands adjourned.

[Whereupon, at 12:20 p.m., the Committee was adjourned.]

[Questions and answers and submissions for the record follow.]

[Additional material is being retained in the Committee files.]
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QUESTION AND ANSWER

SENATOR JEFF SESSIONS’S QUESTION FOR
PROFESSOR JAMES LIEBMAN

Professor Lichman, your death penalty study asserted an overall error
rate of 68% in capital trials for the period 1973-1995. This statistic has been
used by some as demonstrating the need to reform the death penalty system.
However, several state attorney generals have challenged the accuracy of
your study and uncovered what they claim.are numerous errors in it. Upon
reviewing your study on the Internet, we found only a small list of reversed
cases for each state that was admittedly “incomplete.” To enable us to review
the accuracy of your entire study, please submit to the Committee a
comprehensive list of every capital case reviewed in your study and every
case counted as reversed for each State.

July 8, 2002

VIA FEDERAL EXPRESS AND VIA E-MAIL, W/Q ENC.

Hon. Patrick Leahy, Chatnman

/o Paick Wheeler

Senate Judiciary Commitiee

224 Dirksen Senate Office Building
Washington, 2.C. 20510

Dear Senator Leahy:

Thack you for asking me to testify before the Judiciary Cornmitize on June 18, 2002 in regard to the
Innocence Protection Act and other important pieces of legislation.

On July 1, 2002, you faxed me a follow-up request for a comprehensive list of the data underlying
the Columbia death penalty study about which I testified, to enable members of the committee to
review the entire study. A print out of all the data underlying our two reports that deals with
individual cases 2nd whether or not they were reversed is enclosed. Those materials are divided mto
three ssgments, comesponding to direct appeal, state post-conviction and federal habeas cases, Each
segment begins with 2 key that defines the short-form variables used in coding materials into our
data bases.

My Columbia colleagues and I have provided all of the data undexlying our two reports to the Imter-
University Consortium for Public and Social Research (ICPSR) at the University of Michigan. The
ICPSR is the standard public depository for social science research data in the United States. Among
the important services ICPSR provides is to make data available to the public in a standardized and
manageable electronic form. We have been informed by ICPSR staff that our data will be posted on.
their public web site within the next two-three weeks. Interested individuals will likely find it most
comvenient to use the data

in the electronic format provided by ICPSR. The ICPSR web site is hitp://www.icpsr.umich.edu

Again, thank you for asking e to testify.

Sincerely,

James S, Licbman
Simon H. Rifkind Professor of Law



38
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THE DEATH PENALTY SAVES LIVES

THIS ISSUE:
George W. Bush came out of his national convention witha 4 rewer Execusions. More Murders
significant lead over Al Gore. One poll put the marginat 17 o agenda 0f The Major Media
potnts. While this is reassuring to his supporters, 1t 1s a lead ® Tamgeling Bush
that could quickly evaporate. In 1988, Democrat Michael o Flaved Study
Dukakis held a 17 point lead over Republican George Bush @ The Clintor-Gore Record
and lost the election. One of the wild cards in this particular  + wumsgation Tactics
campaign is the performance of the national media, which ® Holiywood's Contribution
has shown the ability to manipulate issues and cvents for the  » Tpe Murder Capital
benefit of the Democrats. [t has already tried to turn the ® 0. And "Hurdicane”
death penalty into a big campaign issue against Bush. What You Can Do

« Notes

While the coverage has not kept the Texas governor

from building up a formidable lead in the polls, it has helped reduce the number of
Americans who support capital punishment. In 1994, 80 percent supported the death
penalty, while today, according to the Gallup erganization, the figure has dropped to 66
percent. The relentless anti-death-penalty drambeat in the media appears to be eroding
popular support for the execution of those found guilty of eapital murder. The emphasis is
on the danger of executing innocent persons, but the foes of the death penalty have yet to cite
a case where that has happened in recent history.

Lost ir excessive coverage of death penalty cases in Texas, which leads the nation in executions, is
the fact that Gov. Bush lacks the power to commute death sentences unilaterally. Unless a majority
of the pardons and paroles board recommends 1t, the Texas governor cannot spare the lifeof a
convicted killer. On June 12, a front-page Washington Post article on how the Gary Grabam
murder case was testing Bush's "unflinching faith" in the death penalty put that fact far down in the
story on the jump page.

If Bush is going to be beld accountable for the executions in Texas, if is a record that some
believe should be praised, not criticized. This is not a popular view in the major media, but
veteran crime reporter William Tucker argues that because Texas has been responsible for
one-third of the nation's executions, Governor Bush should take some of the credit for the
declining national murder rate. Tucker, the author of several bosks, including Vigilantes:
The Backlash Against Crime in America, claims that if the pace of executions were stepped
up, more lives could be saved. Tucker's analysis of the trends in murder rates, using Justice
Department figures, suggests that increasing the number of exécutions for murder is
associated with a decline in the number of murders per 100,000 of population.

Fewer Executions, More Murders
Tucker says that with executions falling to very low levels in the 1960s and capital punishment

being declared unconstitutional by the U.S. Supreme Court in 1971, the murder rate trended
upward, reaching a new peak in 1979. The Supreme Court reversed its position on the death

http://www aim.org/publications/aim_repo:-t/2000/08a html 6/11/2002
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penalty in 1976, and the murder rate dropped significantly through 1985 when there were 25
executions, That was only a quarter of the 1951 total, when the population was 35 percent smaller
and there were only a tenth as many homicides.

America's bark was worse than its bite, and the decline in the homicide rate was reversed. Tt
returned to the levels prevailing before the Supreme Court decided that hanging murderers
was not what the Founding Fathers had in mind when they barred cruel and unusual
punishment. Tucker writes, ""'What you see is that, as soen as we stop executing people,
murders skyrocket. The amazing thing is that it’s not just any old Kind of murder. It's a very
particular kind of murder called felony murder—murder in the ceurse of a crime.”

The number of executions was stepped up, reaching over a hundred in 1999, about the same
number as in 1951, Tucker points out that the murder rate has again declined to around the 1967
fevel. "Though historically high,” he says, "this is still a lot better than where we've been for the
last three decades.”

Tucker argues that the evidence is compelling that the death penalty saves lives. " Widely
publicized executions proclaim that the justice system ‘means business,"" he says. "The
message seems to get through loud and clear to would-be murderers.” He continues, "George
Bush and the state of Texas deserve a large portion of the credit for this trend. One-third of
the nation's executions take place in Texas—and the steepest decline in homicides has
occurred in Texas, Oklahoma, Louisiana and Arkansas, which together account for nearly
half the nation's executions.”

Agenda Of The Major Media

Except for the New York Post, which published Tucker's graph and an article explaining it, the
major media have shown no interest in the argument that the death penalty saves lives. Such a stant
might leave pro-death penalty governors such as Bush looking good.

Michael Kelly, editor in chief of the Natienal Journal, has accused the press of having an
ideological obsession with the issue. He did a Nexis computer data search of major media
coverage of the issue, It turned up 305 articles, press releases and mentions on television that
discussed George W. Bush in the context of the death penalty. This was in one week alone!
When he narrowed the search down to the Washington Post, the New York Times, and other
major newspapers, he found 12 hits in the Times, four in the Post, and 139 in other major
newspapers.

Contrasting the media scrutiny of the death penalty with the public's historical support for it, Kelly
said, "All of this iflustrates a curious thing that has happened to presidential elections—the rise of
the media as a major force, perhaps the major force, in defining what are and what are not issues.”
The problem, he noted, is that the media's views "are far more liberal” than the general
population’s. "The invention of the Bush death penalty issue is typical of the media's habit of
creating issues that skew coverage to (a) advance liberal causes and/or (b) favor the Democrat and
disfavor the Republican,”" he said. As a group, he observed, "journalists believe in liberalism and in
electing Democrats.”

Former Washington Post reporter William Powers, in a July 8 posting on the National
Journal web site, agreed, saying, "On issue after issue, the people lean one way, and we lean

hutp://www.aim.org/publications/aim_report/2000/08a. htmi 5/11/2002
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the other. From school prayer to taxes, from abortion to missile defense, from gay marriage
to foreign aid, we have utterly different views from the public we serve.”

Targeting Bush

The campaign against the death penalty caused George W. Bush to interrupt his campaign in mid-
July to grant a death row inmate, Ricky Nolen McGinn, a stay of execution. McGinn, who claimed
he was innocent, had been given a death sentence for the rape and murder of his 13-year-old
stepdaughter. Her blood was found in his car, on his clothes, and on an ax found in his car. A
semen stain was found on her clothes and a pubic hair in her body. DNA tests had already been
performed in the case, although they were said to be inconclusive. MeGinn wanted time to perform
new tests to supposedly prove his innocence. After Bush issued his stay, officials revealed that the
new DNA tests failed to exonerate McGinn.

In the Gary Graham case, which received far more national and international publicity,
Bush refused to intervene. Paul Duggan of the Washington Post, one of many reporters who
tried to use the case to damage Bush, insisted there was only one witness against Graham,
and that some other witnesses might clear him. In a column in the Wall Street Journal, two
officials of the Texas-based group Justice for All, Dianne Clements and Dudley Sharpe, said
the same ploy had been tried back in 1993, when some so-called new wilnesses turned out to
he Graham's cousin and a weman whe married him in jail. The new witnesses who surfaced
this time around had testified at the time of Graham's 1981 murder that they didn't see it
and couldn't identify anyone.

Flawed Study

A much-publicized Columbia University report claiming the capital punishment system suffers
from high reversal of error rates was ripped apart by Paul G. Cassell in the Wall Street Journal.
Cassell noted that the media failed to emphasize that the report found no case of an innocent
person being put to death. In some of these cases of so-called errors, the death penalty was actually
carried out and the conviction reaffirmed. Some other "errors” were the result of anti-death penalty
rulings by liberal judges.

The New York Times coverage of the Columbia report was so bad that the Nashville
Tennessean took the Times to task, saying it had misrepresented the actual situation in that
state, The Times had claimed that Tennessce had a 100 percent reversal rate. There was only
one such case, and it had been reversed by an anti-death penalfy judge.

The report found that only five percent of the 5,760 death sentences imposed from 1973-1995
were carried out. This is one of the great weaknesses of the death penalty, It suggests that the
jurors are wrong 95 percent of the time. If that were true, it would be a powerful argument
for dropping the jury system and leaving decisions of guilt and innocence up to judges.

Tennessee is an excellent example of this. Tennessee reinstated capital punishment in 1977 but 23
years Jater only one execution has been carried out. There are 96 currently pending death sentences
in the state. When auto mechanic Robert Glen Coe was executed on April 19 of this year, 19 years
had elapsed since his convietion. He had abducted, raped and brutally killed an 8-year-old girl,
Cary Ann Medlin, in 1979, An article in the Tennessean described the crime and his confession:
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"After raping and sodomizing the child, Coe said, he ‘caught her around the neck and
jerked her out of the car.' Coe tried to choke her, wrapping his fingers around her throat so
tightly they left bruises, Cary Ann ‘turned blue in the face and wouldn't die.' ‘I told her to
shut her eyes and I took out my pocket knife,’ Coe wrote in his confession. He grabbed her
hair with one hand and stabbed her in the throat with the other. So the auto mechanic, whe
had a few years earlier stabbed and tried to rape 5 woman in Florida, watched as blood
squirted from her throat.”

Three days after the murder, Coe traded in his car for another one and drove to a bus
station, where he waited for transportation out of state. He had dyed his blond hair jet black
with shoe polish, which was dripping down his forehead and neck when he was arrested.
Despite all of this evidence and a confession, he thwarted justice for 19 years, He later
recanted his confession, claiming he was innocent. He also pleaded insanity. These were all
ploys to buy time.

The length of time it takes to carry out the death penalty has to detract from its deterrent effect. The
average wait on death row is now more than 10 years even in cases in which the guilt has been
firmly established. Tyrone Gilliam, executed by chemical injection in the state of Maryland this
year, was convicted in 198812 years ago—of the shotgun slaying of a 21-year-old Baltimore
hardware store accountant. He and his criminal associates robbed her of $3 and forced her to drive
to a secluded area, where he shot her in the head with a shotgun. He confessed twice to pulling the
trigger and his confessions were corroborated by two co-defendants. The case was reviewed and
upheld 16 times by state and federal appellate courts.

The Clinton-Gore Record

While trying to make the death penalty into a campaign issue, the media have permitted
Clinton and Gore to act like supporters of capital punishment while questioning how it is
being carried out in Texas. This has enabled them to get some partisan political mileage out
of the controversy. In 1992, Bill Clinton left the campaign trail to return to Arkansas for the
execution of Ricky Ray Rector, a black death-row inmate said to have brain damage. At the
time, Clinton was selling himself as a "new Democrat™ whe believed in capital punishment.

But once he became president and had the power to influence the pace of executions on the federal
level, Clinton changed. Congress reinstated the federal death penalty in 1988, and Attorney
General Janet Reno can authorize prosecutors to seek the death penalty in federal cases. But a
study last year found that she had allowed federal prosecutors to seek the death penalty in less than
30 percent of the cases in which it could have been applied.

The study by Rory Little, a professor at Hastings College of Law in San Francisco, was published
by the Fordham Urban Law Journal. It found that Reno reviewed 397 cases from 1993 to 1998,
authorized 116 for death penalty prosecution and turned down 281. By contrast, her Republican
predecessors, Richard Thornburgh and William Barr, sought death in 19 of 21 eligible cases from
1990 10 1992. The greater number of cases eligible for the death penalty under Reno reflects
changes in the law in 1994 and 2000.

Nullification Tactics
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‘While the Clinton-Gore administration continues to claim it supperts the death penalty, it
has tried to put judges on the bench who oppose it. For example, Clinton tried to get the
Senate fo approve Ronnie White as a federal judge. White, a ber of the Mi i
Supreme Court, had voted to spare the life of a multiple murderer who had stalked and
slaughtered a sheriff, two deputies, and a sheriff's wife. When the U.S. Senate rejected his
nomination, the media echoed Clinton's dubious claims that the decision amounted to racism
because the judge was black. Clinton was offended that the Senate had taken the time to
examine White's real record.

Clinton recently stayed the execution of Juan Raul Garza, a convicted drug kingpin said to be
responsible for eight murders. Scheduled to be the first federal inmate to be executed in 37 years,
he is one of 21 felons awaiting federal execution. Now he won't be executed unti} after the
election, if then. The execution was halted on the pretext that the Justice Department needed an
opportunity to develop clemency guidelines so that Garza could have a chance to ask for clemency.

Senator Orrin Hatch, the chairman of the Senate Judiciary Committee, called the delay
"senseless,” noting that Garza had never indicated a desire for clemency. In a letter to Reno,
he asked why the department had not formulated such guidelines during the seven years
Reno has been Attorney General. Clearly, the delay was a caleulated political move. The
execution would have taken place just days before the Democratic convention at a time when
the capital punishment issue was still considered a potent weapon against Bush.

Just days after the Republican convention, the New York Times on August 7 ran a story about a
rapist/murderer on death row in Texas scheduled for execution on August 9. This time, the excuse
the Times offered for delaying the execution was said to be the killer's mental state. The killer,
Oliver Cruz, who had a history of violence and had stabbed his victim 20 times, was said to be
mentally impaired. Implying that Gov. Bush was callous toward the handicapped, the Times said,
"One of George W, Bush's first acts as governor, in January 1995, was to reject a request for
clemency for Marion Marquez, who suffered from severe brain damage and whe had an 1Q of 60
and the skills of a 7-year-old. Marquez was executed on the evening of Bush's inauguration.”

Hollywood's Contribution

Although the media's obsession with this issue has not yet had any discernible impact on George
W. Bush's standing in the polls, the potential political impact bas not been lost on those oppesed to
capital punishment. Actor Mike Farrell, an official of Death Penalty Focus, detects a “seismic shift
in death penalty politics." Wayne F. Smith, executive director of the Justice Project, which calls for
reform of the death penalty, says that declining support for capital punishment shows that the issue
is turning their way.

The Hollywood left, a major source of financial support for the Democratic Party, has
stepped up its exploitation of the issue. Last ycar alone there were three major motion
pictures starring prominent actors that dealt with the theme. They are:

o The Green Mile (1999). Starring Tom Hanks: About the lives of prison gnards on
death row leading up to the execution of a wrongly accused man.

+ The Hurricane (1999). Starring Denzel Washington. About a boxer allegedly wrongly
imprisoned for murder.
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« True Crime (1999). Starring Clint Eastwood. About a journalist investigating the case
of an innocent man on death row.

1t had been four years since Hollywood had last released a movie on this theme. That was, "Dead
Man Walking," (1995). Starring Sean Penn, it was about a nun who tries to help a death row
inmate avoid execution for murder.

On television, the popular NBC program "West Wing" aired an episode earlier this year
ahout a liberal president (played by Martin Sheen) who asks forgiveness from a priest for
not stopping a federal cxecution.

The Murder Capital

Tn real life. as President Clinton was stopping the exccution of a drug kingpin, the rising murder
raie got the attention of the Washington Post. In an August 5 editorial, the Post complained that,
“Nine men have been shot to death in the past week, About 153 people have been murdered thus
far this year—vs. 144 at this point last year.” The paper called for "leadership” from city officials
and asked the D.C. Council to pass legislation requiring at least 60 percent of the police
department's officers be assigned to the streets. Noting that police chief Ramsey had failed in his
promise to reduce crime, and that Mayor Anthony Williams has been negligent, the Post said that
"A worried city—with any hope to be joined at some point by the mayor—wants to know why."”

One possible answer is the failure to use every weapon in the arsenal, including the death
penalty. D.C. has no capital punishment statute. The residents voted it down in 1992.

Reno, of course, can act independently, and federal authorities recently announced they would seek
the death penalty against Tommy Edelin, the alleged ringleader of a violent D.C. drug gang
accused of ordering the killings of 14 people. Ignoring D.C. law, under which the maximum
sentence is life without parole, federal authorities said they are acting under a federal statute. This
will be the first capital case to be tried in the District in 30 years. In a previous case where Reno
had sought the death penalty the accused, the killer of three people at a Starbucks coffee shop,
escaped with a life sentence by pleading guilty. Janet Reno accepted the deal.

The death penalty, of course, is meaningless unless there arc juries that vote to apply it. Just
outside of Washington, D.C., a convicted killer whose guilt was not in doubt escaped the death
penalty because some jurors thought he had a bad childhood. The killer, Willis Mark Haynes, had
kidnaped and murdered three young women in Prince George's County, Maryland, in 2000.

Because the killings took place on federal land, it became a federal case and prosecutors
sought the death penalty. Even though Haynes showed absolutely no remorse for his crimes,
the jury wouldn't pt capital punisk t. Several jurors decided that the extensive social
and legal services provided to the Haynes family when he was a child had been inadequate.
This gross miscarriage of justice did not outrage the liberal editorial writers at the Post.

0.J. And "Hurricane"

The campaign against capital punishment should not be confused with a concern for justice.
The media just seem te have a soft spot for killers. The movie, "Hurricane,” was based on
the case of Rubin "Hurricane” Carter, a black boxer who was twice convicted of shooting up
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a New Jersey bar at 2:30 a.m. in 1966, with a shotgun and handgun, killing three whites.
Today this might be prosecuted as a ""hate” crime. Carter and his sparring partner were
caught driving a rental car that matched the description of the get-away car given by an
cyewitness. A shotgun shell and a bullet were found in the car. Carter, a street tough whe
had served four years in prison for muggings, was portrayed as a hero in the movie. The
detective who investigated his case was demonized. The support of celebrities such as
Mohammed Ali and a bleeding-heart judge, Lee Sarokin, helped free him from prison after
19 years.

0.1 Simpson, who was found legally liable for the brutal slashing murders of his ex-wife and Ron
Goldman, was recently interviewed by Katie Couric on the NBC Today Show and on the Fox
News Channel. He was found not guilty in a criminal court by a largely black jury. His black
lawyer, Johnnie Cochran suggested Simpson had been framed by racist police.

Simpson's recent TV appearances hyped his involvement in an Internet company that allowed
people to question him for a fee. Simpson claimed that the money would go to charities and that he
wouldn't make any money from the venture. On the Today show Katie Couric revealed that one of
the charities, a camp for children with cancer, didn't want Simpson's tainted money.

On the Fox program, Simpson made headlines by blaming his ex-wife for her own murder.
He said she had been hanging out with the wrong people. Some Fox news personalities
openly expressed disapproval of Fox giving Simpson a platform to spout such nonsense.
Barbara Walters canceled Simpson's appearance on her daytime talk-show on ABC, "The
View." But as the years pass and a generation that doesn't remember those horrible murders
comes on the scene, Simpson, like Rubin Carter, may get the folk here treatment from
Hollywood.

What You Can Do

Send the enclosed cards or your own cards or letters to James E. Hall, chairman of the National
Transportation Safety Board, Cong. John J. Duncan, Jr., Chairman of the House Subcommitiee on
Aviation, and to an editor of your cheice.

AIM Report NOTES FROM THE EDITOR'S CUFF

WRITING THESE NOTES HAS BEEN DELAYED PARTLY BECAUSE OF AN AD THAT
WE PUT IN the Washington Times on August 15 for the TWA 800 Eyewitness Alliance. Since
there are no TWA 800 evewitnesses in the Washington area that we know of, I agreed to take the
phone calls that the ad stimulated, It has been keeping me busy. The ad had a big, bold headline
that read, "We Saw TWA Flight 800 Shot Down by Missiles." It expressed the anger of the
eyewitnesses that none of them was allowed to testify at the NTSB public bearing on TWA 800 in
December 1997. That was done at the insistence of the FBI, which rightly feared that their
testimony would undermine the video produced by the CIA to discredit the evidence offered by all
the eyewitnesses who said they saw anything like a streak of light. You can see this ad on AIM's
web site, www.aim.org. The response was so encouraging that we ran the ad again in the
Washington Times on Aug. 22, the day the NTSB began its incestuous discussion of its final report
on the cause of the TWA 800 crash.

FRED MEYER, THE COORDINATOR OF THE EYEWITNESS ALLIANCE, WROTE TO ALL
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FIVE members of the NTSB, sending them a copy of the ad and warning that history will not treat
them kindly if they close down the investigation without having heard from a single one of the
hundreds of eyewitnesses who have said that they saw a missile or missiles destroy the plane.
Meyer said, "Your conduct of this investigation will go down in history as a good example of how
aviation crash investigations should not be handled. As one of your employees has told us, this
investigation would be much closer to finding the real cause of the crash if it had been handled
with faimess and objectivity."

"AMERICA MUST KNOW THE TRUTH" WAS THE HEADLINE OVER THIS MESSAGE:
"ON AUG. 22-23 the NTSB will meet to review and approve its final report on what caused the
crash....[TThis board will be under heavy pressure to say the initiating event was a fuel tank
explosion.... We, the eyewitnesses, know that missiles were involved. We don't know who
launched them, but for some reason our government has lied and tried to discredit all of us to keep
that question from being addressed.... The claim that our evidence is worthless is false and we want
to know who is behind it. Hundreds of us saw what happened. The FBI, CIA and NTSB must not
be atlowed to get away with this cover-up by defamation of the eyewinesses. We appeal to those
who know why this is being done to share their information with us. Confidentiality is
guaranteed.”

THIS HAS GENERATED A LOT OF CALLS. SOME ARE EXPRESSIONS OF GRATITUDE
THAT someone is doing something about this cover-up. Some callers can hardly believe that our
government would behave so badly. Many of them want to know how they can help. Some have
volunteered without being asked to contribute to the cost of running the ads. A few have
interesting information to offer. A retired lieutenant commander called to say that he has wrestled
with his conscience and has decided that it is better to tell what he knows because his first duty is
to the Constitution. What he knows is that in August, 2000 he learned that the highly specialized
unit he commanded had been designated to take part in the bombing of Arab training camps in
Sudan where the terrorists who shot down TWA 800 were believed to have been trained. They
trained for this with an F-14 squadron for several weeks, but they never got the order to go.
Someone evidently had second thoughts about it. This is evidence that in the first month after the
crash many in the Navy were convinced that missiles were the cause. Tt doesn't prove that they
were, but it does show that disregarding eyewitnesses is dumb.

ANOTHER CALLER SAID HE HAD A GOOD FRIEND WHO IS A GRADUATE OF WEST
POINT who claims that everyone at the Pentagon knows that the plane was shot down by a missile
that was launched from one of our ships by mistake, His friend had knowledge of the maneuvers
that were scheduled to take place off Long Island that night. The caller promised to check with the
friend and see if he would be willing to go public. We haven't yet heard back from him. Another
caller, evidently an employee of the NTSB, advised us not to put all the blame for the botching of
the investigtion on the FBI. He said a lot of it should go to Dr. Bernard Loeb of the NTSB. He was
the genius who played an important role in the decision to blame the crash on the fuel tank.

THE NTSB DEMONSTRATED HOW MUCH IT FEARS THE EYEWITNESSES AT THE
OPENING OF its board meeting on August 22, They got up in the morning and opened their
Wagshington Times and found themselves confronted with that powerful full-page message from
the TWA 800 Eyewitness Alliance. Then when they came into the auditorium where the meeting
was held they were offered an 11 % 17 copy of the ad. 1 and others were handing them out. After 30
minutes or so, a security guard came up and told me that I could not distribute the ads. 1 pleaded
my 1st Amendment rights to no avail. The guard, Jose, threatened to remove me foreibly if 1 did
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not leave. I said, "You will have to carry me out.” The lobby was loaded with television crews that
didn't have anything to shoot, and 1 seized the opportunity NTSB Chairman Jim Hall was giving
me. I went limp on the floor and they carried me out, with half a dozen TV cameras recording it
all. As soon as I was on my feet, I gave a speech to those cameras. I said that the government not
only won't Jet the eyewitness testimony be heard, but it has tried to discredit all those who
described seeing anything like a missile by having the CIA produce a ridiculous video. It made the
ABC gvening news that night.

BILL KELLER, MANAGING EDITOR OF THE NEW YORK TIMES, INFORMED ME ON
AUG. 7, that they are giving serious thought to improving their corrections. This was a response to
my criticism of the four-sentence correction of their report that untold thousands had been killed or
injured by the Chernobyl nuclear power plant accident. It didn't even say that the Chernobyl
accident resulted in only 48 deaths. [ pointed out to Keller that the Times recently published two
articles about John Stossel saying on ABC's 20720 that lab analysis had found no pesticide residues
on either organic or conventional produce. There had been ne lab analysis. The Times took credit
for ABC's decision to correct this on Aug. 11. Its two stories took a total of 26 column inches, |
have written to Keller saying, "Unless you have vastly different standards for ABC News than for
vour own paper, it is not too late to make a proper correction.” I sent him clippings showing how
other papers do a good job of using their letters columns to correct errors, something the Times has
virtually eliminated by imposing a 150-word limit on letters to the editor. We have yet to see any
change.

Like What You Read?
Back To AIM Report Scction

AlM Main Page
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Senate Judiciary Committee
“Protecting the Innocent: Proposals to Reform the Death Penalty”
Statement by Amnesty International
June 18, 2002

The Senate Judiciary Committee today will consider legislation to ensure justice prevails in the
American judicial system and to protect against the execution of innocent people. Amnesty
International urges the Congress to act quickly to address the problems that plague the death
penalty system in this country and that make it inevitable to create new victims.

This year the 101st person was exonerated of capital charges in the US and the Supreme Court
has considered five cases that affect the administration of the death penalty during the 2001-2002
session. The Department of Justice in 2001 launched its own study of the federal death penalty
to determine whether the system is racially and ethnically biased, leads to arbitrariness and
discrimination in its application, and could result in taking the life of an innocent person.
Congress must respond to the growing tide of concemn about the fallibility of the death penalty
system and the possibility of executing innocent people.

Amnesty International USA supports the National Death Penalty Moratorium Act (S. 233)
sponsored by Senator Russell Feingold as an important step to ensure justice and the rule of law
in the United States. Governor George Ryan of Illinois and members of the Illinois Governor’s
Cornmission on Capital Punishment have provided important and timely perspectives on their
state’s experience with the challenges and shortcomings in Hllinois” application of the death
penalty. Ammnesty International over many years has found that the death penalty systems of all
38 states and that of the federal government reflect to varying degrees the problems identified by
the recent Governor’s Commission on Capital Punishment in Ilinois.

At aminimum, Amnesty International urges the Congress to act urgently to prevent the
execution of innocents by immediately implementing a moratorium on federal executions and
creating a National Commission on the Death Penalty, as stipulated by S. 233, Amnesty
International strongly supports S. 233 as a step toward ensuring the United States government
upholds fundamental principles of justice and human rights.

The Innocence Protection Act (IPA - S 486 / HR 912) is crucial legislation to remove innocent
people from death row. Congress should act decisively on this issue, the outcome of which could
literally determine life or death for the innocent. Amnesty International believes the IPA is an
important first step toward securing a fair system of justice for all and for safeguarding against
the execution of innocent people.

Ammesty laternational is @ worldwide grassroots movement that promotes and defends lnonan rights, with over 300,000 members
in the United States and one million worlibwide. For information, comtact Ms. Alex Arriaga, Director of Government Relations,
202-344-0200, or visit Wi annestyusa.org.



48

Increasingly, inmates have been released because of DNA evidence. Unfortunately not all of
those whose cases might have been reversed by DNA evidence will benefit from such
developments -- they have already been put to death. While it is too late to save those
wrongfully executed, we can ensure that DNA evidence is made available in current death
penalty cases. Contrary to arguments by death penalty proponents, the releases due to
exonerations are not an indication that the system is working: many of those released were able
to prove their innocence only because of the tireless efforts of unpaid lawyers or activists who
investigated their case.

The Innocence Protection Act is a matter of fairness. It is a bill to ensure that America’s system
of justice does not create more victims. It is a bill meant to address a broken system that can
lead to the execution of innocent people by providing vitally important safeguards to every
person accused of a capital crime, including access to competent, experienced counsel, juries that
are informed of alternative sentencing options, and the right to DNA testing of available
evidence. The Congress should act quickly to pass the IPA so that all who come before
American courts receive a just trial and so that truth may prevail.

In a country that is founded on the principle of justice for all, it is especiaily tragic that the
problems associated with the administration of capital punishment and the high risk of executing
the innocent continue to effect individuals throughout the United States.

Amnesty [nternational is a worldwide grassrocts movement that promotes and defends human vights, with over 300,000 members
in the United States and one million worldwide. For information, contact Ms. Alex Arriaga, Director of Government Relations,
202-344-0200, or visil www.amnestyusa.org.
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A RESPONSE TO PROFESSOR LIEBMAN'S
“A BROKEN SYSTEM”

Prepared by:

Bennett A. Barlyn

Deputy Attorney Geaneral
Division of Criminal Justice
Appellate Bureau

November 2000

;9 OVERVIEW

“A Broken System: Error Rates In Capital Cases, 1973-1295"
published by Professor James S. Liebman of the Columbia Law School

na several colleagues in June 200C purports to track every death

2

in

entence case that went through the legal system in the 23 years

following the United States Supreme Court’s 1972 landmark decision

b

in Furman v. Georgia, 408 U.S. 238 (1972) which held that the

existing practice of absolute jury discretion in capital sentencing
resuized in the arbitrary and discriminatory infliction of the
death penalty in violation of the Eight and Fourtsen Amendments.

The study had its.origin in a reguest by Senator Joseph F.
Biden, Jr., then chalrman of the Senate Judiclary Committee, in
1991 to Professor Liebman to calculate the frequency with which
federal judges found errors in appeal of death penalty cases and
then set aside the sentence,

Professor Liebman derived information used for the study from

a2 search of all published state and federal iudicial opinions in

http:/fwww prodeathpenalty.com/Licbman/LIEBMANZ htm 11/8/2001
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the United States conducting direct and habeas review of state
capital judgments. He then 1) checked and catalogued all the cases
the opinions revealed; and 2) collected hundreds of items of
information about these cases from published decisions and the
NAACP Legal Defense Fund’s cuarterly death row census; and 3)

tabuzated the results.

Notably, the study did not include New York, New Jersey, and
Connecticut, states in which either nc cases have been appealed or
ne appeals have gone through the full three-stage (direct appeal,
state post-conviction review, and nabeas) review process.

The principal findings set forth in the study are as follows:

of the 4,578 death sentences ad’udicated completely, i.e., through
federal habeas review, during the 23-year periocd, 68% -- more than
two out cf three -- were found to be “seriously flawed.” According

tc the study, 1,885 death sentences (41%) were reversed because of
serious erxror when reviewed on direct appeal. O0Of the dezath
sentences that survived state direct and post-ccnviction review,
599 were Zinally reviewed in a first federal habeas corpus petition
during the 23-year study period. Of those 599 death sentences, 237
(40%) were reversed due to serious error. Based on the foregoing,
the study concludes that “inlJationally, over the 1973-1895 period,
the overall error-rate in our capital punishment system was 68%.7
The study iderntified the mcst common errors necessitating
reversal as (1) egregiously incompetent defense lawyering
(accounting for 37% of the state post-conviction reversals), and
(2) prosecutcoriail suppression of evidence that the defendant is
innccent or does not deserve the death penalty. In the three
states with the most executions since 1976, error rates ranged from
18% in Virginia to 52% in Texas and 73% in Florida.
According to the study, the average time between sentencing
d execution was nine years. As a result, only five percent of
all defendants (5,760) who had been sentenced tc death since 1973

had been executed.

http://www.prodeathpenalty.com/Liebman/LIEBMAN2 htm 11/8/2001
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B. PROFESSOR JAMES $. LIEBMAN

It is unlikely that cven Professor Liebman would characterize
himself as a “neutral” observer in the death-penalty dsbate. On
the contrary, he is a zealous partisan, clearly committed to
hment. Between 1982 and 1997, and most

v, 521 U

320 (1997}, Liebman

represented no less than eight capital defendants in appeals before
the United States Supreme Court. Prior to joining the Columbia Law
School faculty in 1985, Professcr Liebman served as assistant
counsel to the NAACP Legal Defense and Education Fund for six
years. (Exh. 4}. During his tenure with that organizaticn he
specialized in school desegregation, capital punishment, and habeas
corpug matters. He is also co-author of a defense-oriented

treatise on habeas practice entitled Federal Habeas Corpus Practice

and Procedure. ,

His vehement opposition to capital punishment is plainly
revealed in the opening pages of the study. It begins with a

lengthy discussion of recent developments in v

ous states,
including the moratorium on executions imposed by the governor ol

T1llinois, which Professor Liebman believes reflects a marked

decline in support for capital punishment nation

Liebman then specifically attributes this decline (unaccompanied

1)

ny supporting empirical evidence) to the fact that death sentences
t

are perceived by the general public as “fraught with error, causir

Justice toc often to miscarry, and subjecting innocent and other

PR

undeserving defendants -~ mainly, the poor and racial m
(11

it

orities --

=

Doubtless, the authors of “A Brok

to execution.
confldent that their study will intensify and calvanize oppositicon

System” are

to capital punishment by broadly indicting a system which they

allege is neither a success nor even “minimally rational.”
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cC. GEINZRAL CRITICISMS

Ir response to the publication of “A Broken System,” the

preeminent sociologist and death penalty supporter, Professor James
$. Wilson, published an op-ed piece in the New York Times inviting
readers to note what Lisbman did not, nor eviderntly could not,
claim: that, at present, there is no reliable proof that ary
innocent person has been executed since the resumption of capital

punishment in 1973. James Q. Wilson, What Death-Penalty Errors?,

New York Times, July 10, 2000. {Exh. 5}. At best, according to
Wilson, Liebman can only speculate that the large number of
appellate reversals “leaves doubt [appellate courts] do catch” all
of the errors.

Professor Wilson also astutely noted what is perhaps the
report’s most conspicucus shortcoming: the fact that it “lumps
togather cases going back to 1973 with those decided more recently,
even though the Supreme Court in 1976 created new procedural
guarantees that autcmatically overturnsd many oI the death-penalty
[verdicts rendered] between 1973 and 1976.7

Because Professor Wilson is neither a legal historian nor a
lawyer, he van be forgiven for undersgtating the significance of the
profound evolution and development of federal death penalty
jurispruderce in the decade immediately following the United States
Supreme Court’s 1976 decision in Gregg v. Georg:a, 428 0U.S8. 153
(1976) and the impact these developments necessarily have had on
the viability of death sentences meted out prior to and during this
period. Below is small selection of seminal Supreme Court cases
decided between 1976 and 1988 which unguestionably generated

numerous reversals in many cases tried shortly after Furman.
Woodsen v. North Carolina, 428 U,S., 280 (1976):
Invalidating as cruel and unusual a death penalty
statutory scheme which mandated a death sentence when the
“ury found defendant guilty of first-degree murder.

Coker v, Georgia, 432 U.S. 584 (1%77): Holcing that the

http://www.prodeathpenalty.com/Liebman/LIEBMANZ htm 11/872001
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santence of death for the crime cf rape was gross
disproportionate and an excessive punishment forbidden by
the Eighth Amendment.

ckett. v, Ohio, 438 U.S. 586 (1878): Holding that =

W ‘t—'

eLvenceA cannot be precluded from considering as a
vitigating factor any aspect of defendant’s character or
cord and any circumstances of the cffenses defendant
fers in mitigation.

f?

re
of

Godfrey v. , 446 0,8, 420 (1980): Holding that
the Georgla Supreme Court’s broad and vague construction
of “outrageously or wantonly vile, horrible, or inhuman”
aggravating factor violated both the Eighth and
Fourteenth Amendments.

Enmund v. Fiorida, 458 U.S., F82 (1982): Hclding that a
death sentence for defendant who aids and abets a felony
in the course of which murder is committed by
accomplices, but who does not himself kill or intend that
killing take place vioclated the Zighth and Fourteenth
Amendments. Professor Liebman himself represented
defendant in this case.

Mills v. Maryland (1988}: Holding that a statute which
precludes a jury from ﬂonsidering any mitigating evidence
unless it is unanimous violates the Eighth and Fourteerth
Amendments.

The foregoing, while abbreviated, is a representative sample
of watershed decisions that profoundly altered and reshapecd the

al landscape well after 1973 and into the next decade. And, as
observed by Professor Wilson, it is not at all clear from “A Broken
System” what percentage of the reversals reported were in fact
attributable to “these big changes in rules.” It may reasonably ke

assumed, however, that the percentage Lls not insignificant.

”

Other c¢riticisms heve besn lodged against “A Broken System.

Nevada’s Attorney General recently took issue with Liebman’s

ty

methodology, noting that although that state’s death penal
records are kept by the Nevada Supreme Court, Attornsy General,

Department of Prisons, 17 district attorney and 17 court clerks,
Liebman elected to obtain case information from criminal defense

attorneys and the NAACP Capital Punishment Project, an organization
¥ P 3 g

http:/Awww.prodeathpenalty.com/Liebman/LIEBMANZ htm 11/8/2001
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committed to the abolition of the death penalty. Liebman stated
that, in Nevada, there were 34 reversals in 108 cases, for an error
rate of 38%. Conducting an independent analysis of error rate, the
Nevada Attorney General’s Office, however, found that of 152 cases,
only 30 death sentences were reversed. The actual error rate was
thus a much lower 19%.

In addition, Nevada’s Attorney General’s Office echoed
°rofessor Wilsorn’s concern that “A Broken Window” may propagate the
plainly erroneous perception that the innocent are being unjustly
executed, On the contrary, the Nevada Attorney General’s Office,
in its assessment of death penalty casss, noted that most reversals
were based on “attorney or judge procedural error,” and others
occurred “where juries followed the existing law, but later the
Supreme Court changed it.” At bottom, the Nevada Attorney
General’s Office expressed the common~sense perspective that a 19-

23% error rate in all death penalty cases tried since 13%73 hardly

demonstrates a system in disrepair. Quite the contrary, it proves
that Nevada’s appellate courts function as an effective screen
against potential miscarriages of justice with respect to the
implementaticon of the death penalty.

. THE NEW JERSEY EXPERIENCE

At present, the reversal rate of New Jersey capital cases

reviewaed on direct appeal exceeds the overall 68% revsrsal rate

touted by Professor Liebman in his study. Specifically, since the
reinstitution of capital punishment in this State in 1982, the

Supreme Court has, commencing with Stete v. Ramsuer, 106 N.J.

reviewed 51 death sentences on direct appeali. ©0f those
cases, the Court found reversible error in 3¢, or 70%, of all
examined.= (Bxh. 3). 1In 19 out of these 36 cases, or 52%, the
Supreme Court affirmed the defendant’s capital murder conviction

but vacated his or her death sentence.

Of ¢reater significance, instructilonal error accounied for an

http://www.prodeathpenalty.com/Liebman/LIEBMANZ htm 11/8/2001
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astounding 66% {24) of all reversals. Morecover, a sudstantial
percentage of the foregoling errors were attributable to two
prefound yet entirely unforesessable (from the trial court’s
verspective) changes or interpretations of the death penalty
statute, The first of these developments was the Legislature’s
amendment of the death penalty statute in 1985 requiring the State
to prove, in order to obtain a death sentence, that any applicable
aggravating factor or factors outweigh beyond a reasocnable doubt
any applicable mitigating factors, and the Court’s subssguent

decision in State v, Biegenwald (I}, 106 N.J. 13 (1287) =—hat the

death peralty could not be imposed, irrespective of whether the

case occurred before or after the adoption of the 1985 amendment,

“without & finding that the aggravating factors outweighed the

igating factors beyond a reasonable doubt.®® Ti

s holding

:lted in the reversal of numerous death verdicts obteined prior

t’s decision in Biegehwald {Lodato, Koedatich,

{Marie) Moore, Davis, and Pitts).

Egually unanticipated was the Supreme Court’s 1988 holding in

Gerald, 113 N.J. 4C (1988) that as a matter of state

serious bodily iniury resulting in death ~~ were eligible to

receive the death penalty. Subsequent to Gerald, the Court decided

& number of cases were tried or pled before that decision.

The vast malority of these appeals resulted in reversals {Coyle,

ety

>, Harvey, and Exazg). In State v,

l

Long, Pennington, Dixon, Clause

116 N.J. 341 (1989) and State v, Jackson, 118 N.J. 484

Davisg,

bs

{199%0), the Supreme Colirt vacated guilty pleas to capital murder

because in neither case did the defendant establish under Gerald

whether he intended to knowingly or purposefully All told,

the Gerald decision preocipitated 10 (27%) of the 36 reversals.

Also in 1988, the United States Supreme Court in NMills v.

5. 367 {1988) announced that a sentencer must be

httpy/foww . prodeathpenaity.convLiebman/LIEBMAN htm 117872001
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pexr to consider all mitigating evidence, and therelfore a
state may not constitutionally reguire mitigating factors to be

found unanimously before they can be used in the welghing process.

e v. Bey

In the wake of Mills, death sentences were veversed in 8t

xon. The United

, State v. Hightower (1), and State v. D

{1

States Court cof Appeals for the Third Circult’s decision in Humanik

, 493 U, 81z

v. Bever, 871 F.3d 342 {3d Cir.}

(1989), which declared New Jersey’s diminished capacity statute

unconstitutional, compelled reversals in 3State v. {(Samuel) Moore

was decided.

and Sta by, twoe cases tried before

In State v, Purnell, 126 N.J. 518 (1992) the Supreme Court reversed

defendant’s death sentence and remanded Zor further proceedings,
reasoning that the failure to charge felony-murder in a case where
an aggravating factor was predicated on the commission of an
underlying felony was reversible error.

Lastly, in State v. Brown, 138 N.J. 481 (1994) and State v.
Meijia, 141 N.J, 475 {1998 the Supreme Court vacated death
sentences based on the trial courts’ Zailure to instruct the jurors
in those cases that they need not be unanimous with respect to the

finding of death eligible “triggers,” i.e,, “own conduct” and

“internt to kill.”

With respect to reversals unrelated to instructional error, in

s}

nly two appeals, Stats v, Perry, 124 N.J. 128 {1891) and State w.

113 N

{1988) did the Supreme Court conclude

that insufficient evidence had been introduced to establish the

death eligible status of the defendants, although neither Perry nor
Mocre were factually innocent of the homicides they were charged
with committing. In Stafe v. DiFrisco (I}, 118 N.J. 253 {i990) thse
Court concluded that defendant’s death sentence had to be set aside
for want of any extrinsic corroboration of his conZession,

Following a new penalty phase at which the jury reimposed the death

¢ affirmed

second death sentence was subsegquen

penalty,

ni
DiFrisco ([II).

httpi//www.prodeathpenalty com/Liebman/LIEBMAN2 htm 117872001
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Several capital defendants have raised claims of ineffective

representation on direct appeal (Davis, Savage, Dixon, Marshall

Chew, and DiFrisco}, yet only one, Savage, prevailed in overturning

his conviction and death sentence on that basis. Notably, on
remand the State obtained a capital murder conviction with rfegard
to one of Savage’s two victims and a non-capital verdict of murder
as to the other. At Savage’s second penalty trial, the jury
unanimously found two aggravating factors but was unable to agree
on the appropriate penalty. Obviously, Savage was anything but
“innocent” of the killings. Furthermore, ineffective assistance of
counsel claims have been rejected by the Supreme Court in all three
appeals from the denial of post-conviction relief by those capital
defendants, Marshall, Martini, and Bey, whose cases have proceeded
to that stage of appellate review. There is thus no basis
whatsoever to conclude that capital defendants -- particularly
indigent defendants represented by the O0ffice of the Public
Defender -- have received and continue to receive anything less
than exceptional representation at both the trial and appellate

level,

"In marked contrast to Professor Liebman’s finding of
widespread prosecutorial misconduct predicated on the withholding
of exculpatory material in other jurisdictions, only one death

sentence in New Jersey has been vacated based on the withholding of

alleged “Brady” material.f‘i In State v. Nelson, 155 N.J, 487 {1988)

the Court overturned defendant’s death sentence for the murder of a
police officer because the Camden County Prosecutor’s Office ZFailed
to turn over to the defense a complaint filed against it by the
brother of one of defendant’s victims. The Court believed that
evidence of the complaint would have been favorable to defendant in
the penalty phase because “[tlhe allegation that law enforcement
personnel had been inadequately trained lent direct support to
defendant’s catch-all mitigating factor.” The defendant’s plea to

capital murder was left undisturbed by the Court. It bsars noting

htip:/fwww prodeathpenalty.com/Liebman/LIEBMAN2 him 11/8/2001
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that two justices strenuously disagreed with the majority’s finding
of materiality, and expressed their view that the Jjury’s verdict of
death was indeed “worthy of confidence.” 1In any event, the survey
of capital appeals in New Jersey does not sustain Professor
Liebman’s thesis that prosecutors nationwide all-too-frequently
cast aside their oaths to do justice when pursuing capital

verdicts.

Finally, in 13 cases reversed by the Supreme Court,
prosecutors again attempted to secure capital verdicts. Five of
those retrials resulted in the reimposition of the death penalty

(Bey, Biegenwald, Hightower, Harvey, and DiFrisco).i Prosecutors
obtained murder convictions in the remaining cases. Indeed, with

one exception, Walter Oglesbyé, every capital defendant whose death
sentence was not ultimately affirmed by the Supreme Court presently
stands convicted of murder. Put differently, no jury in this State
has ever convicted and sentenced to death a factually innocent

defendant.

E. CONCLUSION

Ultimately, New Jersey’s relatively high reversal rate is
predominantly attributable to early yet profound refinements to
this State’s death penalty statute wrought by the Supreme Court of
New Jersey and the Legislature. Little else can explain why the
Court is now strongly inclined to affirm, rather than reverse,
death sentences on direct appeal.7 Indeed, in the last ten direct
appeals taken by capital defendants, the Supreme Court has reversed
only one death sentencé (Nelson). This development contrasts
sharply with the period prior to Marshall (I} when the Court
reversed every death sentence it scrutinized in an unbroken
succession of opinions. Moreover, the Court has yet to reverse a
death sentence on grounds of disproportionality or reverse a trial

court’s denial of post-conviction relief in a capital case.

hn'p://www.prodeathpenalty.com/Liebman/L[EBMANZ.htrn 11/8/2001
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Our Supreme Court is, furthermore, unrelenting in its effort
to monitor for the presence of racism in the administration of the
death penalty, as evidenced by its appointment of a standing
special master, the Honorable David S. Baime, P.J.A.D., to conduct
annual systemic studies of the death penalty. Indeed, this past

term in In re Proportionality Review Project (II), 165 N.J. 206

(2000) the Court unambiguously embraced Judge Baime’s finding that
no reliable evidence exists demonstrating that the race of the
defendant or victim plays any role in the imposition of capital
punishment in New Jersey. When all is said and done, reversal
rates, as reflected by New Jersey’s experience, do not accurately
measure whether the death penalty “works” as an effective system of
punishment. Following a relatively brief period of refinement and
clarification of the death penalty statute and death penalty
practice, our Court is obviously confident that death penalty
verdicts returned in New Jersey are exceptionally fair and just.
Contrary to the portrait of the death penalty drawn by one of its
harshest and prominent critics, Professor Liebman, New Jersey’s
system of capital punishment has never ensnared the innocent, nor
is it tainted by racism. At bottom, New Jersey’s death penalty

works, and it works exceedingly well.

¢

(1] Interestingly, Liebman’s findings confirmed a
complaint by supporters of the death penalty who say the appeals
process is entirely excessive. Liebman, however, hypothesizes that
the reason capital sentences spend so much time awaiting judicial
scrutiny is precisely because they are so persistently and
systematically fraught with “alarming amounts” of error. A more
compelling explanation for delay was articulated by Judge Alex
Kozinski of the United States Court of Appeals for the Ninth
Circuit. 1In a lecture on the death penalty reprinted in. the Case

http://www.prodeathpenalty.com/Liebman/LIEBMAN2.htm 11/8/2001



60
New Jersey Leibman Response Page 12 of 12

Western Reserve Law Review, Judge Kozinski argued that “[t]he
simple fact is the process takes so long because there is a
concerted effort afoot to slow it down, and because our legal
system requires scrupulous review before a death sentence can be
carried out.” Judge Kozinski wryly observed that “[i]t is somewhat
akin to the classic definition of chutzpah for death penalty
opponents to say we can’t execute someone too fast because he is
entitled to a searching review, and then to say what we are doing
is immoral when we delay the execution precisely to afford such
review.” The Honorable Alex Kozinski, Death: the Ultimate Run-On
Sentence, 46 Case W. Res. L. Rev. 1, 25 (1995).

1 A trial court vacated Raymond Kise’s death
sentence in 1987 because of error in the charge with respect to the
jury’s consideration of aggravating factors. Kise was spared the
death penalty at a subsequent penalty trial before a judge.

2 When enacted in 1982, the statute authorized the
imposition of the death penalty if the aggravating factor or
factors proven beyond a reasonable doubt were not outweighed by one
or more mitigating factors.

3 In response to Gerald, the New Jersey Constitution
was amended in 1992 by the voters to permit “SBI” murderers to be
sentenced to death.

4 The Supreme Court rejected “Brady” claims alleged
in Marshall (I) and (ITI), DiFrisco (I}, and Martini (IV).

2 Biegenwald and Hightower’s second death sentences
were subsequently reversed by the Supreme Court.

J Walter Oglesby pled guilty to aggravated
manslaughter in February 1992.

1 The trend toward affirmances is depicted in Exhibit 1.

http://www.prodeathpenalty.com/Liebman/LIEBMANZ htm 11/8/2001
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Statement of Senator Maria Cantwell
Senate Judiciary Committee Hearing on:
Protecting the Innocent: Proposals to Reform the Death Penalty
June 18, 2002

Thank you Mr. Chairman for holding this hearing and for your fine work on the Innocence
Protection Act of which I am a cosponsor. I’d like to thank you for your leadership on this issue,
and I am hopeful that we will soon be voting on passage of this legislation.

As a supporter of the death penalty, I believe that this legislation is absolutely critical to making
sure this punishment is fairly administered. We are facing a crisis. It is clear that in multiple
states in this country there are currently people on death row who in fact did not commit the
crime for which they were convicted. As a society, we cannot tolerate any question that a person
executed by the state may not have been guilty.

The Innocence Protection Act, endorsed by President Bush during his campaign, assures that
DNA testing will be available in all death penalty cases. DNA will be an invaluable tool in
ensuring the fair and just application of the death penalty and preventing the execution of
innocent people. We know that DNA has the potential to exonerate individuals currently serving
time in prison for crimes they did not commit, and DNA has already exonerated over 100
individuals who have wrongly served a cumulative 800 years.

While improving access to DNA is a crucial step that we must take, The Innocence Protection
Act also takes another key step to ensure that people facing the possibility of the death penalty
are not wrongly convicted. By requiring the establishment of national standards to ensure that
competent counsel is available in all death penalty cases, this bill will significantly increase our
confidence that juries are making informed decisions about the guilt of those facing the death
penalty.

As we have achieved new recognition of the importance of DNA testing, we have come to learn
that many people convicted of offenses carrying a sentence of death have received quite abysmal
legal representation that could well have had an impact on their conviction. As Justice Sandra
Day O’ Connor, a strong supporter of the death penalty, said last summer, “[plerhaps it is time to
look at minimum standards for appointed counsel in death penalty cases and adequate
compensation for appointed counsel where they are used.”

In my state of Washington, our state Supreme Court has recognized that we must do more to
ensure the competency of counsel in death penalty cases. After a local study found that one out
of every five people facing execution in Washington state was represented by counsel who had
been disbarred, suspended, or arrested, the Supreme Court took a leadership role in establishing
new standards for the appointment of counsel in capital cases.

The new standards, adopted just this month, require counsel to have demonstrated a proficiency
and commitment to quality representation in capital cases. The new standards will ensure that
each person facing the death penalty will have at least two attoreys appointed to represent him
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or her, that each of the attorneys will have five or more years of experience in criminal law, and
that no attorney will be handling more than one death penalty trial at a time.

1 applaud the Justices on the Washington State Supreme Court for their leadership on this issue,
and I believe that the time has come to expand upon the work done in my state and in other states
to ensure that the people convicted of crimes carrying a sentence of death are in fact guilty of
those crimes. I thank the Chairman and look forward to voting for his legislation.



6/16/00 WSJ A14
6/16/00 Wall St. J. A14
2000 WL-WSJ 3033189

The Wall Street Journal
Copyright (c) 2000, Dow Jones & Company, Inc.

Friday, June 16, 2000

We're Not Executing the Innocent
By Paul G. Cassell

On Monday avowed opponents of the death penalty
caught the attention of Al Gore among others when
they released a report purporting to demonstrate that
the nation's capital punishment system is "collapsing
under the weight of its own mistakes." Contrary to the
headlines written by some gullible editors, however,
the report proves nothing of the sort.

At one level, the report is a dog-bites-man story. It is
well known that the Supreme Court has mandated a
system of super due process for the death penalty. An
obvious consequence of this extraordinary caution is
that capital sentences are more likely to be reversed
than lesser sentences are. The widely trumpeted
statistic in the report -- the 68% "error rate” in capital
cases -- might accordingly be viewed as a reassuring
sign of the judiciary's circumspection before imposing
the ultimate sanction.

The 68% factoid, however, is quite deceptive. For
starters, it has nothing to do with "wrong man"
mistakes -- that is, cases in which an innocent person
is convicted for a murder he did not commit. Indeed,
missing from the media coverage was the most
critical statistic: After reviewing 23 years of capital
sentences, the study's authors (like other researchers)
were unable to find a single case in which an innocent
person was executed. Thus, the most important error
rate -- the rate of mistaken executions -- is zero.

What, then, does the 68% "error rate” mean? It turns
out to include any reversal of a capital sentence at any
stage by appellate courts -- even if those courts
ultimately uphold the capital sentence. If an appellate
court asks for additional findings from the trial court,
the trial court complies, and the appellate court then
affirms the capital sentence, the report finds not
extraordinary due process but a mistake. Under such
curious scorekeeping, the report can list 64 Florida
postconviction cases as involving "serious errors,"
even though more than one-third of these cases
ultimately resulted in a reimposed death sentence, and
in not one of the Florida cases did a court ultimately
overturn the murder conviction.
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To add to this legerdemain, the study skews its
sample with cases that are several decades old. The
report skips the most recent five years of cases, with
the study period ostensibly covering 1973 to 1995.
Even within that period, the report includes only
cases that have been completely reviewed by state
appellate courts. Eschewing pending cases knocks out
one-fifth of the cases originally decided within that
period, leaving a residual skewed toward the 1980s
and even the 1970s.

During that period, the Supreme Court handed down
a welter of decisions setting constitutional procedures
for capital cases. In 1972 the court struck down all
capital sentences in the country as involving too much
discretion. When California, New York, North
Carolina and other states responded with mandatory
capital-punishment statutes, the court in 1976 struck
these down as too rigid. The several hundred capital
sentences invalidated as a result of these two cases
inflate the report's error totals. These decades-old
reversals have no relevance to contemporary death-
penalty issues. Studies focusing on more recent
trends, such as a 1995 analysis by the Criminal
Justice Legal Foundation, found that reversal rates
have declined sharply as the law has settled.

The simplistic assumption underlying the report is
that courts with the most reversals are the doing the
best job of "error detection." Yet courts can find
errors where none exist. About half of the report's
data on California's 87% "error rate” comes from the
tenure of former Chief Justice Rose Bird, whose keen
eye found grounds for reversing nearly every one of
the dozens of capital appeals brought to her court in
the 1970s and early 1980s. Voters in 1986 threw out
Bird and two of her like-minded colleagues, who had
reversed at least 18 California death sentences for a
purportedly defective jury instruction that the
California Supreme Court has since authoritatively
approved.

The report also relies on newspaper articles and
secondhand sources for factual assertions to an extent
not ordinarily found in academic research. This
approach produces some jarring mistakes. To cite one
example, the study claims William Thompson's death
sentence was set aside and a lesser sentence imposed.
Not true. Thompson remains on death row in Florida
today for beating Sally Ivester with a chain belt,
ramming a chair leg and nightstick into her vagina
and torturing her with lit cigareties (among other
depravities) before leaving her to bleed to death.

Copr. © West 2002 No Claim to Orig. U.S. Govt. Works
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These obvious flaws in the report have gone largely
unreported. The report was distributed to selected
print and broadcast media nearly a week in advance
of Monday's embargo date. This gave ample time to
orchestrate  favorable media publicity, which
conveniently broke 24 hours before the Senate
Judiciary Committee began hearings on capital-
sentencing issues.

The report continues what has thus far been a
glaringly one-sided national discussion of the risk of
error in capital cases. Astonishingly, this debate has
arisen when, contrary to urban legend, there is no
credible example of any innocent person executed in
this country under the modemn death-penalty system.
On the other hand, innocent people undoubtedly have
died because of our mistakes in failing to execute.

Collen Reed, among many others, deserves to be
remembered in any discussion of our error rates. She
was kidnapped, raped, tortured and finally murdered
by Kenneth McDuff during the Christmas holidays in
1991. She would be. alive today if McDuff had not
narrowly escaped execution three times for two 1966
murders. His life was spared when the Supreme Court
set aside death penalties in 1972, and he was paroled
in 1989 because of prison overcrowding in Texas.
After McDuffs release, Reed and at least eight other
women died at his hands. Gov. George W. Bush
approved McDuff's execution in 1998.

While no study has precisely quantified the risk
from mistakenly failing to execute justly convicted
murderers, it is undisputed that we extend
extraordinarily generosity to murderers. According to
the National Center for Policy Analysis, the average
sentence for murder and non-negligent manslaughter
is less than six years. The Bureau of Justice Statistics
has found that of 52,000 inmates serving time for
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homicide, more than 800 had previously been
convicted of murder. That sounds like a system
collapsing under the weight of its own mistakes — and
innocent people dying as a result.

Mr. Cassell is a professor of law at the University of
Utah. .

(See related letter: "Letters to the Editor: Wrong by
the Margin Of a Person's Life” -- WSJ June 23, 2000)
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Honorable Jefferson B. Sessions, I
United States Senate

Room 493, Russell Senate Office Building
‘Washington, DC 20510

Dear Senator Sessions:

This letter is in response to an inquiry from a member of your staff. During the
state and federal post-conviction stages of review, death row inmates through counsel file
petitions which allege numerous claims of ineffective assistance of counsel. Presently,
there are 97 cases pending in the state post-conviction stage and 36 cases pending in the
federal post-conviction - stage. In every one of these cases, the death row inmate
challenges the effectiveness of his trial/appellate counsel. In some of these cases, the
post-conviction lawyer raises up fo 50 instances of insffective assistance of counsel
Claims -of ineffective assistance are “boilerplate” claims in death penalty cases in the
sense that they are raised in every case with no investigation of whether trial counsel was
truly ineffective.

The post-conviction lawyers that raise claims of ineffective assistance of counsel
in death penalty cases are generally either anti-death penalty activists or lawyers from
Jarge out-of-state law firms. Generally speaking, post-conviction lawyers do not have
any experience at handling a capital trial. It is indeed ironic that anti-death penalty
activist lawyers are hailed as experts on capital litigation when they have never actually
tried a capital case.

The passage of the so-called “Innocence Protection Act” will not reduce the
number of cases where posi-conviction lawyers raise claims of ineffective assistance of
counsel. Even if this legislation becomes law, claims of ineffective assistance of counsel
will be raised in every post-conviction petition.

Respectfully submitted,

Clay Crenshaw
Assistant Attorney General
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“PRESS RELEASE

Release Date: February 8, 2002
Contact: Michael Rushford, President (916} 446-0345

DEATH PENALTY STUDY CALLED BIASED, DISHONEST

On Monday, February 11, another report is scheduled to be released by opponents of capital
punishment, claiming to show that the system of capital trials is "broken” because of the large
number of verdicts reversed on appeal. This study is a follow-up to a study released June 12,
2000, that received widespread criticism as not supporting its conclusions, stating its data in
misleading ways, and, in some respects, simply dishonest. (See references at end.) That report
is often called the "Liebman Report” after its lead author, Columbia Law School Professor
James Liebman, a long-time opponent of capital punishment.

The fact that a large percentage of capital verdicts are overturned is not news. The
controversy is, and has been for many years, whether that number reflects problems in the
system for trying capital cases, as the anti-death-penalty group contends, or whether it
constitutes obstruction of valid, deserved sentences, as death penalty supporters have long
contended.

Although the full report is not available at this time, preliminary indications are that the
follow-up report contains the same flaws as the first report. Below is a guide to those flaws,
with a discussion based on a partial draft of the new report focused on whether they have
been corrected: Since the report is being released in a manner calculated to hit the newspapers
before the full report is available for analysis and critical review, these necessarily tentative
comments are offered to provide some semblance of balance to the initial news stories. We
will prepare a follow-up commentary after the Liebman group makes its full report available
and we have an opportunity to analyze it.

Ignoring Erroneous Reversals

One of the largest, on-going problems in capital litigation is the erroneous overturning of
valid sentences by courts hostile to capital punishment. The U.S. Court of Appeals for the
Ninth Circuit, with jurisdiction over nine western states, has been particularly notorious in
this regard. A 1995 study by the Criminal Justice Legal Foundation looked at cases where
that court overturned sentences based on disagreement with state courts on an issue of capital
sentencing law, and where the U.S. Supreme Court subsequently resolved the disagreement.
On all but one of a dozen issues, the state court decision upholding the sentence was correct,
and the federal court decision finding "error" was itself erroneous. For example, the Ninth
Circuit overturned the death sentence of organized crime "hit man" John Harvey Adamson
for the car-bomb death of Arizona reporter Don Bolles on the ground that Arizona's death

http://www.cjlf.org/releases/02-01.htm 6/17/2002
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penalty for "especially cruel" murders was too vague. Two years later, in a different case, the
Supreme Court held that the Arizona law was valid. Unfortunately, there are far more cases
than the Supreme Court can review, so erroneous reversals such as Adamson very often stand.

The first Liebman report simply ignored this problem. It counted as "serious error” every
finding causing reversal of a conviction or sentence. There is no indication in the available
materials for the second report that any attempt has been made to distinguish valid from
erroneous reversals. On the contrary, the new report looks at the low rate of reversals in
California state courts and the large number of these cases subsequently overturned by the
Ninth Circuit, and concludes the federal court is making up for "lax" review by the state
court. The Ninth Circuit is the one court in the nation most often reversed by the Supreme
Court, and the obvious alternative explanation is that the Ninth is wrongly overturning
correct judgments. It does not appear that the new report even considers that possibility.

Constantly Changing Rules

In legal jargon, a judgment may be deemed in "error" if it is contrary to the rules as they exist
at the time of the appeal, even if it was perfectly valid under the rules in effect at the time it
was rendered. For over 25 years, the Supreme Court and other courts have continuously
tinkered with the rules, and all of the changes apply retroactively to all cases still pending on
the first round of appeals. Justice Scalia aptly called this the high court's "annually
improvised" jurisprudence. Here are a couple of examples. A court instructs a jury in
accordance with a statute the Supreme Court has just upheld as valid, and nine years later that
instruction is declared constitutional "error.” Another court uses a standard instruction and
verdict form telling jurors they must deliberate and agree on the circumstances to be weighed
in reaching their verdict, in complete accord with the long-standing American tradition of
jury decision-making. Years later, out of blue sky, that instruction and form are declared
invalid, and all of the cases that used it (which may be all the capital cases in the state) are
suddenly in "error” and must be retried.

These "errors" do not indicate anything at all wrong in the trial court, and their existence
should not undermine public confidence in capital trials in the slightest. Yet the vast majority
of them are included in the study's definition of "serious error." The new study indicates that
it excludes the cases where the Supreme Court has declared a state's entire system
unconstitutional, but that has not happened since the mid-1970's. Far more common is a
decision throwing out a standard instruction, form, or practice that had previously been
considered perfectly valid.

The new report decries the waste and delay that are caused when so many judgments are
reversed, and supporters of capital punishment wholeheartedly agree. But nothing we can do
at the trial level will prevent reversals of this type. The only answer is for the reviewing
courts, and especially the Supreme Court, to stop inventing new restrictions. Whatever the
intrinsic merit of these rules may be, the turmoil of the change exacts an enormous cost.

Blurring Guilt and Punishment

Several commentators criticized the first report for glossing over the distinction between the

http://www.cjlf.org/releases/02-01.htm 6/17/2002
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determination of guilt 6f murder and the determination that the particular murderer ought to
be sentenced to death. (See the Wilson article and the Latzer and Cauthen articles, cited
below.) Most people would agree that the execution, or for that matter the imprisonment, of
an innocent person is of far greater concern than the execution of any person who is actually
guilty of premeditated murder. The question of greatest concern is the degree to which the
system risks executing a person who neither killed the victim nor was a party to the killing.
The "abuse excuse," "Twinkie defenses,” rules excluding valid evidence because of how it
was obtained, and compliance with the Supreme Court's Byzantine code of sentencing
procedure are all matters of much lesser moment.

The first report told us very little along these lines. It does not appear that the new report will
add much. For the most part, it lumps guilt and sentence reversals together. The report does
indicate that 9% of the cases sent back for retrial of guilt verdict ended in acquittals. That is,
these cases are retried, typically a decade or more after the fact, when memories have faded
and witnesses may no longer be available. In some cases evidence used the first time is
suppressed for reasons unrelated to its reliability, such as the Miranda rule. In a small
percentage of these cases, the jury decides that guilt has not been proven to the exacting
standard of "beyond a reasonable doubt." Our trial system is intentionally stacked in the
defendant's favor in many ways, including the burden of proof and the fact that the
prosecution cannot appeal trial errors. Many guilty people are acquitted as a result, and a
handful of acquittals among the retrials would be expected even if 100% were actually guilty.
The fact that the acquittal rate on retrial is so low serves to reinforce confidence in the
system, not undermine it.

Intentionally Skewed Sampling

A major theme of the first report was to convince the public that incompetent lawyers for
capital defendants and suppression of exculpatory evidence were the main problems. To this
end, Columbia Law School put out a press release announcing the study with this statement:

"The study found that the errors that lead courts to overturn capital sentences are not mere
technicalities. The three most common errors are: (1) egregiously incompetent defense
lawyers (37%); (2) prosecutorial misconduct, often the suppression of evidence of innocence
(19%); and (3) faulty instructions to the jurors (20%). Combined these three constitute 76%
of all error in capital punishment proceedings.”

This statement was a patent falsehood. Those percentages are not percentages of the total, but
only of a narrow segment of cases, those overturned in "state post-conviction" review. That is
the stage of the process particularly geared to claims of ineffective assistance and
nondisclosure of evidence. Analogously, if a researcher stations an observer in the tire shop
of an auto center, he will observe that most of the cars repaired there have tire problems. That
observation, while true, means nothing.

The new study continues the effort to exaggerate the number of cases of defense lawyers
deemed ineffective by the Monday-morning quarterbacks and of prosecutors who failed,
often inadvertently, to turn over a piece of evidence that in hindsight might have made a
difference. The mechanism, again, is the skewed sample. This time the sample is extended to

http://www.cjlf.org/releases/02-01.htm 6/17/2002
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include federal as well as state habeas corpus review, but the result is largely the same. Cases
on direct appeal are still excluded from the analysis of the reasons for reversal, even though
that is where 80% of the reversals occur. Direct appeal is, not coincidentally, also where
reversals for "mere technicalities” most often occur. It is not hard to get the results one wants
if one can exclude the 80% of the cases where the inconveniently contrary data points are
likely to be found.

The excuse offered by the study summary is that state and federal habeas corpus cases were
selected because that is where data was "available." That assertion is not credible. Direct
appeal is far and away the casiest segment of the process to track. Capital cases in most states
are appealed directly to the state's highest court, which usually publishes all of its opinions.
Cases on state or federal habeas corpus, by contrast, tend to be dispersed among multiple
courts, and the petitions are far more likely to be disposed of without published opinions, or
often without any opinions at all. The selection of the skewed sample has the distinct odor of
intentional distortion.
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Dear Member of Congress:

The undersigned individuals are current and former prosecutors, law enforcement
officers, and Justice Department officials who have served at the state and federal levels. Some
of us support capital punishment and others of us oppose it. But we are united in our support for
the federal Innocence Protection Act 2001 (S 486 / HR 912).

Capital cases present unique challenges to our judicial system. The stakes are higher than
in other criminal trials and the legal issues are often more complex. When the government seeks
a death sentence, it must afford the defendant every procedural safeguard to assure the reliability
of the fact-finding process. As prosecutors, we feel a special obligation to ensure that the capital

punishment system is fair and accurate.

The Innocence Protection Act seeks to improve the administration of justice by ensuring
the availability of post-conviction DNA testing in appropriate cases, and would establish
standards for the appointment of capital defense attorneys. The interests of prosecutors are
served if defendants have access to evidence that may establish innocence, even after conviction,
and if they are represented by competent lawyers.

For these reasons, we are pleased to endorse the Innocence Protection Act. Please feel
free to contact any of us to discuss this matter.

Mr. William G. Broaddus, Esq.
Former Attorney General
Cormmonwealth of Virginia
Member, Constitution Project Death
Penalty Initiative

Mr. W.J. Michael Cody

Former Attorney General

State of Tennessee

Member, Constitution Project Death
Penalty Initiative

Mr. Lee Fisher
Former Attorney General
State of Ohio

Mr. Scott Harshbarger
Former Attorney General
Commonwealth of Massachusetts

Mr. Charles M. Oberly, IIT
Fornmer Attorney General
State of Delaware

Mr. Tyrone C. Fahner
Former Attomey General
State of Hlinois

Mr. Ernie Preate
Former Attorney General
Commonwealth of Penmsylvania

Mr. Charles Hynes
District Aftorney
Kings County, NY

Mr. Ralph C. Martin, II
Former District Atforney
Suffolk County, MA

Mr. Terence Hallinan
District Attorney
City & County of San Francisco, CA

Mr. E. Michael McCann
District Attorney
Milwaukee County, WI

Mr. Robert M. Morgenthau
District Attorney
New York County, NY

Mr, William J. Kunkle, Jr.
Former Prosecutor
DuPage County, IL

Mor. Francis X. Bellotti
Former US Attormey
Commonwealth of Massachusetts

Hon. Phillip Heymann
Former US Deputy Attorney General
Department of Rustice

Hon. Robert S. Litt

Former Principal Associate Deputy
Attorney General

Department of Justice

Hon. Irvin Nathan

Former Assoc. Deputy Attorney
General

Department of Justice

Hon. Laurie Robinson

Former Assistant Attorney General
Department of Justice

Member, Constitution Project Death
Penalty Initiative

Hon. Harold R. Tyler, Jr.
Former Deputy Attorney General
Department of Justice
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Chief Justice
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Mexmber, Constitution Project Death
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Hon. William S. Sessions

Former US Attomey

Westemn District of Texas

Former Chief US District Judge

Western District of Texas

Former Director

Federal Bureau of Investigations

Member, Constitution Project Death
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Mzr. Thomas K. McQueen
Former US Attorney

Northern District Illinois

Former Asst. US Attorney
Deputy Chief, Criminal Litigation
Division

Mr. Charles B. Sklarsky
Former Asst. US Attorney
Northern District of Ilineis
Assistant States Attorney
Cook County, IL

Mr. Matthew Bettenhausen
Former Asst. US Atiomey

Deputy Governor, Criminal Justice &

Public Safety for State of Ilinois

Mr. John Schmidt
Former Assoc. Attorney General
Department of Justice

Ms. Beth A, Wilkinsen

Former Special Attorney for the
Attorney General

Department of Justice

Member, Constitution Project Death
Penalty Initiative

Ms. Katrina Pfaumer
Former US Attorney
Western District Washington
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Mr. Harry Tervalen, Jr.
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Baltimore County, MD

Mr. William Aronwald
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Prosscutor
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United States Senate
Committee on the Judiciary

Testimony of the Honorable William D. Delahunt of Massachusetts
In Support of the Innocence Protection Act

Tuesday, June 18, 2002

Mr. Chairman, on behalf of the 236 House cosponsors of the Innocence Protection
Act, | want to thank you for convening this hearing and for inviting me to testify today. |
have been proud to sponsor this bill, together with you, Mr. Chairman, Senators Smith and
Collins, and my distinguished colleague, Congressman Ray LaHood, who will shortly speak
for himself.

I know that you have been working closely with Senator Specter and other members
of the committee to reach an agreement on this legislation. And | am pleased to report to
you that we are pursuing a similar effort in the House. This afternoon we have a hearing
before the Crime Subcommittee. And | am hopeful that we will be able to reach an
agreement with our chairman that can be reported out of committee.

This bill is not about the death penaity. It's about the quality of justice in America.
Congressman LaHood and | have differing views on capital punishment, but we agree that
a just society does not deprive innocent people of their life or their liberty.

Over the past 25 years, 782 people have been executed in the United States.
During the same period, 101 have been exonerated after spending years on death row for
crimes they did not commit. Some came within days or hours of being put to death.

Two ofthose people are here with us today: Kirk Bloodsworth, who spent nine years
in prison in Maryland, including two years on death row; and Ray Krone, who spent 10
years in prison in Arizona, three of them on death row.

It's cases like theirs that have caused conservative judges like Justice O’Connor to
express concern that the system, and | quote, “may well be allowing some innocent
defendants to be executed.” It's cases like theirs that convinced Governor George
Ryan—a longtime supporter of the death penalty—to suspend executions in illinois. And
caused Governor Glendening of Maryland to take a similar step just last month.

As he will shortly testify, Professor Liebman looked at 4,500 capital sentences
handed down over a 23-year period, and discovered that the courts had found serious,
reversible error in 68 percent of those cases. That’s an error rate of nearly seven in 10.

Seven in 10. A failure of such magnitude calls into question the fairness and
integrity of the American justice system itself.
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Some suggest that the high rate of reversals shows that the system is working. That
is nonsense. We cannot know whether the appeals process is catching all the errors or
not. Butwe do know that the errors are nof being caught at trial. Innocent people like Kirk
Bloodsworth and Ray Krone are serving lengthy sentences for crimes they did not commit,
while the real perpetrators go free.

The Innocence Protection Act focuses on the two most effective steps we can take
to ensure greater fairness and accuracy in the administration of justice: access to post-
conviction DNA testing, and the right to competent counsel in death penalty cases.

These reforms have been endorsed by leading jurists, prosecutors and legal
experts, including seven former State attorneys general and Judge William Sessions, a
former director of the FBl. And by commentators from across the political spectrum,
including Bruce Fein and George Will.

DNA has exonerated 12 of the people freed from death row, and another 96 who
were wrongfully convicted of serious crimes. In at least 16 of these cases, the same test
that exonerated an innocent person has led to the apprehension of the real perpetrator.

Yet access to testing is often opposed by prosecutors and must be litigated,
sometimes for years. Evidence that might have established innocence has been
misplaced or destroyed. Our bill would help ensure that biological material is preserved
and DNA testing is made available in every appropriate case.

But DNA is not a “magic bullet” that will eliminate the problem of wrongful
convictions. Even when it is available—even when it exonerates an inmate after years of
imprisonment—it cannot give back the lifé that he or she has lost.

We must take steps to prevent wrongful convictions in the first place. And the single
most important step is to ensure that every indigent defendant in a capital case has a
competent attorney. The Innocence Protection Act would encourage States to develop
minimum standards for capital representation, and would provide them with resources to.
help ensure that lawyers are available who meet those standards.

| was a prosecutor for over 20 years. And | know that the adversarial process can
find the truth only when the [awyers on both sides are up to the job.

We cannot tolerate a system that relies on reporters and journalism students to
develop new evidence that was never presented at trial. We cannot tolerate a system in
which chance plays such a profound role in determining whether a defendant lives or dies.

. Some have suggested that our society cannot afford to pay for qualified counsel in
every capital case. The truth, Mr. Chairman, is that we cannot afford to do otherwise, if our
system of justice is to have the confidence of the American people.

Thank you.
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STATE OF NEVADA

OFFICE OF THE ATTORNEY GENERAL
100 N. Carson Street

Carson City, Nevada 89701-4717

FRANKIE SUE DEL PAPA
Attorney General

Telephone (775) 684-1100
Fax (775) 684-1108 WEBSITE: htip://ag state.nv.us
E-Mail: aginfo@govmail.state.nv.us

THOMAS M. PATTON
First Assistant Attorney General

FOR IMMEDIATE RELEASE

Contact: DOROTHY NASH HOLMES
tele: (775) 684-1267
Capital Case Coordinator

NEVADA'S DEATH PENALTY SYSTEM IS WORKING!

After Columbia University released the "Liebman Study” of death penalty cases from 1973-1995
showing that Nevada has a 68% "overall error rate" in death penalty cases and has the largest
"death row" in America per population, the Nevada Attorney General examined the Liebman
study and did our own research. Lisbman was flat wrong about Nevada!

First, some observations about Liebman's methods. Death penalty records are kept by the
Nevada Supreme Court, Attorney General, Department of Prisons, 17 district attorneys and 17
court clerks, yet Liebman got his from criminal defense attorneys (who apparently reported their
wins, but not their losses) and the NAACP Capital Punishment Project (whose agenda is the
abolition of the death penalty).

Second, it appears Liebman picked and chose his cases, tailoring the study to get certain results.
He took cases from 1973-1995 for some results; 1993-1995 for other results; and 1973-April,
2000 for others. He used only published opinions for some results, but used unpublished
opinions for others. He used only Nevada Supreme Court or federal appeal cases for some
results, but added lower state court cases to increase reversals. Liebman didn't count all Nevada
cases. He excluded killers who discontinued their appeals. (He presumed they did so due to
frustration with the system, not because they were proved guilty and accepted it.) Incredibly, he
didn't even count the eight men executed in Nevada since 1977!

Liebman says Nevada seeks death too often and says we have 28.23 death sentences per every
1000 inmates. But that would be 268 capital inmates, and Nevada has only 88 on "death row"
now, out of 992 convicted murderers and over 9500 total inmates. Nevada juries actually
sentence only 9% of our convicted killers to death.

Liebman totally ignored Nevada's unique growth situation. Nevada's population grew by 50.8%
between 1990-98 , more than any other state. The simple 23-year population averaging he did
doesn't reflect our spike-in people, or in homicides. Nevada had 1.8 million residents by 1998, but
also over 42 million visitors here that same year . "Per resident” statistics mis-portray Nevada
because our tourist traffic gives us a high rate of transient crime, including murders. Other states
with simitar resident populations (Nebraska, New Mexico, West Virginia) have only 30-50% of our
prison population . Over 40% of our current "death row" inmates were not residents when they
committed murder in Nevada.

http://www.prodeathpenalty.com/liebman/nevada htm 6/10/2002
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To accurately review Nevada's death penalty, we researched every death penaity decision
reported by the Nevada Supreme Court from 1973 to April 2000-the longest time-frame Lisbman
used. We didn't use lower court rulings or unpublished reversals, like Lisbman did, because we
would've had to balance those against lower court or unpublished affirmations of the death
sentence. Those aren't compiled in a single place, s¢ we would've had to research every opinion
written in every county or state court for 27 years-a monumental task.

Liebman reparted 108 death sentences, with a total of 34 state court reversals for an overall error
rate of 38%. Our research found 152 cases, with 30 reversals {two of which were inmates with
two or more death sentences whe got one reduced to "life without."} That's only a 18% error rate.

Liebman creates the impression that the reversals are due to innocence, but most are attorney or
judge procedural errors. Some are cases where juries foliowed the existing law, but later the
Supreme Court changed it, and constitutional changes are applied retroactively on death cases,
to give the defendant every benefit. Liebman also failed to report that after a new trial or penalty
hearing, in 12 of those 31 cases death sentences were imposed again. in 13 cases, inmates
received "life-in-prison” sentences.

Those were not inmates found fo be innocent of their murders!

Liebman took anly a 2-year "snapshot” of federal habeas, found that four Nevada cases were
reviewed and two of those were reversed. From that, he concluded that Nevada has a 50 %
overall error rate for all years. We researched all reported Nevada federai habeas cases for the
whole period.

We found 17 faderal decisions with four reversals, That is only a 23% error rate, Again, Liebman
failed to report that two of those four defendants received new death sentences upon re-
sentencing.

The ACLU's claims of "gross patterns of [racial] discrimination in death penalty administration,”
aren't true for Nevada either. They said death was disproportionately given to nan-white killers of
white victims, and men instead of women. However, of the 50 men executed here since 1905, 42
were white; four were native American; two were black; and two were Asian.

Even the NAACP's "Death Row USA" {Spring 2000) reports that nationally, 52.48% of thoss
executed in the USA were white killers of white victims; only 23.84% were black killers of white
victims, Murder is not an "equal opportunity" crime either, as only 1.5% of America's killers are
female, according to the NAACP. Nevada has not executed a woman yet, and the only one on
"death row", (Priscilla Ford) is still pursuing appeals.

Liebman himself admits that over 2/3 of Americans still favor the death penalty. (Most polls show
a higher rate.} There simply is no evidence from Liebman, or anyone else, that innocent people
are being executed. If the courts are finding attorney or judge error in 19-23% of Nevada's cases
over 27 years, that proves the review system is working weli. When killers receive death
sentences again after retrial or & new penalty hearing, that is justice at work!

http://www.prodeathpenalty.com/licbman/nevada.htm 6/10/2002
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Bureau of Justice Statistics

Special Report

Defense Counsel in
Criminal Cases

By Caroline Wolf Harlow, Ph.D.
BJS Statistician

Almost all persons charged with a
felony in Federal and large State courts
were represented by counsel, either
hired or appointed. But over a third of
persons charged with a misdemeanor
in cases terminated in Federal court
represented themselves {pro se) in
court proceedings prior to conviction,
as did almost a third of those in local
jails.

Indigent defense involves the use of
publicly financed counsel to represent
criminal defendants who are unable to
afford private counsel. At the end of
their case approximately 66% of felony
Federal defendants and 82% of felony
defendants in large State courts were
represented by public defenders or
assigned counsel.

In both Federal and large State courts,
conviction rates were the same for
defendants represented by publicly
financed and private attorneys.
Approximately 9 in 10 Federal defen-
dants and 3 in 4 State defendants in
the 75 largest counties were found
quilty, regardless of type of attorney.

However, of those found guilty, higher
percentages of defendants with publicly
financed counsel were sentenced to
incarceration. Of defendants found
guilty in Federal district courts, 88%
with publicly financed counsel and 77%
with private counsel received jail or
prison sentences; in large State courts
71% with public counsel and 54% with
private attorneys were sentenced to
incarceration.

November 2000, NCJ 179023
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This report uses information from
Bureau of Justice Statistics (BJS) data
collections that, although gathered for
wider purposes, present information
about the type of counsel defendants
and inmates used in their criminal
case. Data are from —

« U.S. district court statistics for
persons accused of Federal crimes
(fiscal year 1998),

« pretrial records for felony defendants
in the Nation’s 75 largest counties
(1992-96),

« State court prosecutors’ information
gathered nationwide (1990-94),

 the Administrative Office of the U.S.
Courts (1998), and

» personal interviews with nationally
representative samples of inmates in
iocal jails (1996) and State and Federal
prisons (1997). For more information
on the data used in this report, see
Data sources, page 11.

In this report the type of counsel for
Federal and State defendants was the
type at case termination. Other
counsel may have represented the
defendant earlier. Data describing
counsel at filing or initiation were not
used because they were incomplete or
unavailable. The terms “publicly
financed attorneys,” “public attorney,”
and “appointed attorney” used in this
report include public defenders, panel
attorneys, assigned counsel, contract
attorneys, and any other government-
funded attorney programs for those
unable to provide their own attorney.

Right to counsel is in the U.S.
Constitution

The sixth amendment to the U.S.
Constitution, a part of the Bill of Rights,
provides that “In all criminal prosecu-
tions, the accused shall...have the
Assistance of Counsel for his defence.”

In the 1960’s and 1970’s, the Supreme
Court expanded this clause by recog-
nizing a constitutionat right to counsel
at public expense for those unable to
pay & private attorney. In Gideonv.
Wainwright (372 US 335 (1963)) the
Supreme Court held that the sixth
amendment requires indigent defen-
dants in State court proceedings to
have appointed counsel. Gideon
involved a felony, but in ancther case,
Argersingerv. Hamlin (407 US 25
(1972)), the Court ruled that an
indigent defendant may not be impris-
oned, even for a misdemeanor, unless
afforded the right to counsel.

Two types of programs provide
indigent representation in Federal
cases

Pursuant to the Criminal Justice Act of
1964 (18 USC § 3006 A), the Defender
Services Division of the Administrative
Office of the U.S. Courts oversees
spending for Federal defendants
through two types of programs:

* Panel attorneys, appointed by the
court from a list of private aftorneys
on a case-by-case basis. At the end
of 1998 all 94 U.S. district courts used
such panels, including 20 districts in
which only panel attorneys were used.

» Federal defender organizations
(FDO's), take one of two forms:

— Federal public defender organiza-
tions staffed with Federal Government
employees and headed by a public
defender appointed by the court of
appeals

or

— Community defender organizations
that are incorporated, nonprofit legal
service organizations receiving grants
from the Administrative Office of the
U.S. Courts.

At the end of 1998, 63 Federal or
community defender organizations
served 74 of the 94 U.S. district
courts.!

Workloads rose more than
spending for the Defender
Services Division

The panel attorney and FDO

programs can represent defendants at
any time from arraignment through
appeal and during supervised release.
The Defender Services Division counts
use of these publicly financed attorneys
in terms of representations.

Totat representations by panel attor-
neys and FDO's rose 26% from 80,200
in fiscal year 1994 to 101,200 in fiscal
1998 (table 1). The number of crimi-
nal representations grew substantially
during the period (25%}, with the FDO
workload increasing 35% and the panel
attorney workload 17%. The Defender
Services Division estimates that court-
appointed counsel represent 85% of

Administrative Office of the U.S. Courts,
Judicial Business of the United States
Courts, 1988.

Federal Defender Organization

Table 1. Federal representations closed, by type of Criminal Justice Act attorney, 1994-98

All representations r 1S Panel attorney representations
Year Total Criminal ert Total Criminal Other* Total Criminal __Other*
1994 80,200 54,200 26,000 42,100 26,300 15,800 38,100 27,900 10,200
1995 78,700 51700 27,000 43,700 26,700 17,000 35,000 25,000 10,000
1996 83,700 55,400 28,300 47,900 29,100 18,800 35,800 26,300 9,500
1997 90,000 59,200 30,800 52,200 31,900 20,300 37,800 27,400 10,500
1998 101,200 68,000 33,200 57,600 35,500 22,100 43,600 32,500 11,100

counted when the first payment claim is

Note: For a Federal Defender Organization a representation is counted *Includes appeals, probation/supervised release revocation hearings,
usually when the case is closed or the client no longer needs or wanis  motions to correct or reduce sentence, habeas corpus other than

Criminal Justice Act services; for a panel attorney a representation is  capital pefitions, court-directed prisoner representations, bail

ion, and other matters.

P witness repr

may include defendants with a case pending at the end of the reporting
period and those who retained private counsel after an initial representa-
tion by public counsel. Numbers are rounded to the nearest hundred.

Source: Administrative Office of the U.S. Courts, Judicial Business
of the United States Courts, 1994 through 1998, and unpublished
data,

2 Defense Counsel in Criminal Cases
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criminal defendants at some time
during the conduct of their case
{unpublished correspondence).

From fiscal year 1994 through fiscal
year 1998, spending grew 20% in
constant 1998 dollars from $293 million
to $353 million.

Criminal Justice Act obligations, 1994-98 (in
1998 dollars)

1994 $293,342,000
1995 $296,794,000
1996 $316,884,000
1997 $338,028,000
1998 $352,837,000

Note: An obligation is generally defined as a
legal commitment for goods or services ordered
or received by the government.

Source; Unpublished data, Administrative Office
of the U.S. Courts, Defender Services Division.

All felony defendants in cases
terminated in U.S. district court
had an attorney in 1998

Nearly all defendants facing a felony
charge terminated in U.S. district court
in 1998 and almost two-thirds with a
misdemeanor charge had lawyers to
represent them in court (table 2).
Felony defendants were more likely
than misdemeanants to have publicly
financed counsel. Sixty-six percent of
those facing a felony charge and 43%
with a misdemeanor charge had used
sither a FDO or panel attorney.

Defendants charged with a felony
(33%) were also more likely than those
charged with a misdemeanor (19%) to
have private representation. About a
third of misdemeanants represented

themselves during judicial proceedings.

White collar Federal defendants
most likely to use private counsel

Most likely to have a private attorney
were defendants charged with a white
collar offense, primarily fraud or a
regulatory offense. Having private
counsel were 43% of fraud defendants
and 63% of those charged with a
regulatory offense — violations of laws
pertaining to agriculture, antitrust, food

in U.8. district courts, fiscal year 1998

Table 2. Type of counsel for defendants in cases terminated

Charged with —
Mi

Type of counsel Total Felom
Federal Defender Organization* 293% 30.1% 255%
Panel attorney 329 36.3 17.4
Private attorney 308 334 18.7
Self representation (pro se) 7.0 0.3 384
Number of defendants 68,031 56,046 11,985
Note: Excludes 1,739 defendants for whom type of counsel was missing.
*Includes both Federal Public Defenders and Community Defender Organizations.
Source: Administrative Office of the U.S. Courts, Criminal Master File, FY 1998.
Table 3. Type of counsel for felony defendants in cases terminated
in U.S. district court, by offenss, fiscal year 1998
Other

Other public-
Type of counsel Violent Fraud property Drug __Reguiatory order
Federal Defender Organizations* 424%  26.9% 31.0% 21.7% 16.9%  43.9%
Panel attorney 38.0 29.9 343 42.2 19.8 32.4
Private attorney 193 428 34.2 35.8 63.0 234
Self representation (pro se) 0.3 03 0.5 0.2 0.2 03
Number of defendanis 3426 10,795 2,487 23,698 1,063 14,476

and 494 with missing data on offense.

Note: Excludes 1,739 defendants with missing data on type of counsel
*includes both Federal Public Defenders and Community Defender Organizations.

Source: Administrative Office of the U.S Courts, Criminal Master File, FY 1998,

and drug, transportation, civil rights,
communications, customs, and postal
delivery (table 3). By contrast, about 2
in 10 defendants charged with a violent
crime used private attorneys.

9 in 10 Federal defendants found
guilty regardless of type of attorney

In 1998, 92% of defendants with public
counsel and 91% with private counsel
either pleaded guilty or were found
guilty at trial.

Type of counsel

Disposition Public™ Private
Guilty
By plea 87.1% 84.6%
By trial 52 6.4
Acquittal 10 16
Dismissal 6.7 74
Number of
defendants 37,188 18,709

*Includes Federal Defender Organizations
{FDO's) and panel attorneys.

Source: Administrative Office of the U.S.
Courts, Criminal Master File, FY 1998.

Incarceration more likely for Federal
defendants with public counsel than
for those with private attorneys

Defendants found guilty after using a
FDO or panel attorney were more likely
to be sentenced to prison (about 88%
of defendants found guilty) than those
with private attorneys (77%). The
difference in incarceration rates is
explained in part by the likelihood of
prison after conviction for different
types of offenses. As has been shown,
public counsel represented a higher
percentage of violent, drug, and public-
order (excluding regulatory crimes)
offenders, who were very likely to
receive a sentence to serve time, and
private counsel represented a higher

Type of counse!

Sentence Public* Private
Incarceration 87.6% 78.5%
Probation only 124 224
Fine only 03 1.1
Number of defendants 33,068 16,622

*Includes Federal Defender Organization
{FDO's} and panel attorneys.

Source: Administrative Office of the U.S.
Courts, Criminal Master File, FY 1998,

Defense Counsel in Criminal Cases 3
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Table 4. Length of prison sentence
[ on felony

convicted in U.S. district court,

by type of counsel and offense,
fiscal year 1998

Offense
and Number
type of of Federa! Sentence to prison
counsel defendants Mean Median
Total
Public 28,453 58 mo 33 mo
Private 12,563 62 37
Violent offenses
Public 266 84 mo 60 mo
Private 471 74 41
Fraud offenses
Public 3413 22 mo 15 mo
Private 2,426 23 15
Other property
offenses
Public 862  38mo 18 mo
Private 380 40 24
Drug offenses
Public 12,287 75 mo 51 mo
Private 6,753 84 60
Regulatory offenses
Public 261 33 mo 17 mo
Private 244 23 15
Other public-order
offenses
Public 9328  4émo 27 mo
Private 2,283 44 24

Note: Excludes 304 inmates sentenced to
life or death, 2,803 with suspended or sealed
sentences, 383 with missing offense data,
and 445 with data missing on counsel type.

Source: Administrative Office of the U.8.
Courts, Criminal Master File, FY 1998.

percentage of white collar defendants,
who are not as likely to receive
incarceration sentences.*

Federal defendants with private
attorneys had longer average
sentences than defendants
with publicly financed attorneys

Defendants with private attorneys were
sentenced to an average of 62 months
in prison, and those with publicly
financed attorneys, to 58 months
(table 4). The primary differences

in average sentence length were
between offenses, not between the
types of attorney. Other factors not
shown may also have had a role.

Among those sentenced to incarcera-
tion, drug offenders who used publicly
financed counsel had shorter sen-
tences on average than those who
used private attorneys — an average
of 75 months compared to 84 months.

Among Federal violent and regulatory
offenders, those with private attorneys
received shorter sentences than those
with public lawyers. Violent offenders
who used private attorneys were given
74 months on average, and those with
public counsel, 84 months. Similarly,
those sentenced for a regulatory
offense with a private lawyer had an

2Compendium of Federal Justice Statistics,
1998, BJS report, NCJ 180258, table 5.1.

Table 5.

Indigent defense system

Y for felony
in State general jurisdiction courts, 1990-94

Percent of prosecutors’
4

Public defender programs
nly

With assigned counsel
With contract attorney
With assigned counsel and contract attomey

Assigned counsel programs
Only
With public defender
With contract attorney
With public defender and contract attorney

Contract attorney programs
I
With public defender
With assigned counsel
With public defender and assigned counsel

Number of prosecutors' offices

1990 1992
56.6% 64.9% 67.8%
27.0 278 208
215 234 31.0
4.2 7.8 96
3.8 58 6.4
57.8% 55.4% 62.5%
30.7 23.0 19.3
215 234 31.0
1.7 3.1 57
38 5.8 8.4
20.8% 25.0% 28.9%
11.0 8.2 741
4.2 7.8 98
1.7 3.1 5.7
3.9 5.8 64
2,272 2,352 2,336

Source: BJS, National Survey of State Court Prosecutors, 1990, 1992, and 1984,

4 Defense Counsel in Criminal Cases

average sentence of 23 months, and
those with a public attorney, 33
months.

Most criminal defendants are tried
in State courts

The bulk of the task of providing
counsel for the indigent has fallen

to lawyers working in State courts.
Approximately 95% of criminal defen-
dants are charged in State courts,
with the remainder tried in Federal
courts.

Two-thirds of State prosecutors
reported that their courts used
public defenders

Three systems now serve as the
primary means for providing defense
services to indigent criminal defen-
dants charged in State court.

« Under a public defender system,
salaried staff attorneys render criminal
indigent defense services through a
public or private non-profit organization
or as direct government employees.

In 1994, 68% of State court prosecu-
tors reported that a public defender
program was used to defend indigents
in cases they prosecuted (table 5).

« In an assigned counsel system,
courts appoint attorneys from a list of
private bar members who accept cases
on a judge-by-judge, court-by-court, or
case-by-case basis. About 63% of
prosecutors in State criminal courts
reported an assigned counsel program
in their jurisdiction.

« |n contract attorney systems, private
attorneys, bar associations, law firms,
groups of attorneys, and nonprofit
corporations provide indigent services
based on legal agreements with State,
county, or other local governmental
units. Approximately 29% of prosecu-
tors indicated that in their jurisdiction
contracts were awarded to attorney
groups to provide indigents with legal
representation.

Although the Supreme Court in Gideon
mandated that the States must provide
counsel for indigents accused of
serious crimes, the court did not
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Table 6. Type of counsel for felony defendants in the
Nation's 75 largest counties, 1992, 1994, and 1996

Percent of felony defendants
1994 1996

Table 7. Type of counsel for felony defendants in the
Nation's 75 largest counties, by most serious charge, 1996

Most serious charge at arrest

Note: Missing data were 40.2%, 1992; 37.7%,1994; and 31.1%, 1996,
Source: BJS, State Court Processing Statistics, 1992, 1994, 1996.

Type of counsel 1992 Type of counsel Violent Property Drug _ Public-order
Public defender 50.3% 60.4% 66.3% Bublic defender 67.9% 68.3% ©69.5%  64.3%
Assigned counsel 214 186 137 Assigned counsel 14.9 12.8 14.8 8.7
Hired atforney 178 2041 17.8 Hired attorney 16.8 18.3 154 26.7
Self (pro se)/other 17 0.9 0.4 Self (pro se)/other 0.4 05 0.3 0.3
Number of defendants 33,062 32.909 37410 Number of defendants 9,003 12,006 13338 3,063

Note: Data were missing on type of counsel for 31.1% of cases.
Source: BJS, State Court Processing Statistics, 1998.

specify how such services were to be
provided. State court prosecutors
increasingly report that their jurisdic-
tions use more than one type of
program to defend indigents. In 1990,
31% of prosecutors’ offices reported
that their courts used a combination of
public defenders, assigned counsel,
and contract attorneys; in 1994 — the
{ast time BJS asked prosecutors about
their indigent defense systems — 53%
of the courts relied on more than.one

program.

In 1994 about 6% of prosecutors
reported the court of their jurisdiction
using all three systems: public defend-
ers, assigned counsel, and contract
attorneys. The most prevalent combi-
nation of two programs was public
defenders and assigned counsel —
indicated by almost a third of prose-
cutors’ offices.

Table 8. Type of counsel for felony
defendants in the Nation's 75 largest
counties, by prior conviction and
criminal justice status, 1996

Type of counsel

Public Private
Prior conviction
Any 85.5% 14.2%
None 773 22.0
Criminal justice
status at arrest
Any 86.3% 13.5%
None 788 206

Note: Data were missing on type of counsel
or prior convictions for 36.9% of cases, and
on type of counsel or criminal justice status
for 38.9% of cases. Pro se and other
categories are included in the analysis

but are not displayed.

Source: BJS, State Court Processing
Statistics, 1996,

8 in 10 felony defendants in large
State courts used publicly financed
attorneys

In 1992 and 1996 about 80% of defen-
dants charged with a felony in the
Nation’s 75 most populous counties
reported having public defenders or
assigned counsel while nearly 20%
hired an attorney (table 6). Between
1892 and 1996 the percentage of
felons in large counties using public
defenders increased from 59% to 68%
and the percentage with assigned
counsel decreased from 21% to 14%.

Defendants charged with violent,
property, and drug crimes were more
likely to have been represented by
public defenders or assigned counsel
(81%-84%) than those charged with
public-order offenses (73%) (table 7).
Public-order offenses include weapons,
driving-related, flight/escape, parole or
probation, prison contraband, habitual
offender, obstruction of justice, rioting,
libel, slander, treason, perjury,
prostitution/pandering, bribery,

and tax law violations.

State defendants with a criminal
record more likely than other
defendants to use public counsel

Felony defendants with prior convic-
tions were more likely than those
without a criminal record to have used
a publicly financed lawyer. According
to criminal history records available to
the court, 86% with a previous convic-
tion and 77% without had public
defenders or assigned counsel (table
8). When arrested for their current
charge, about 86% of those already on
criminal justice status - for example,
on pretrial release, probation, or parole

" — and 79% not on criminal justice

status used appointed counsel.

Pretrial release less common
for State defendants with public
attorneys

About half of defendants using a public
defender or assighed counsel,
compared with over three-quarters
employing a private attorney, were
released from jail prior to trial (table 8).

Release on bail, a payment to a court
to guarantee the defendant’s appear-
ance at subsequent court dates, was
awarded to 57% of defendants with
public counsel and to 65% with a
private lawyer. Of those allowed bail,
about a third with a public attorney and
three-quarters with a hired attorney
were released before adjudication.

Table 9. Pretrial release of felony
defendants in the Nation's 75 largest
counties, by type of counsel, 1996

__Typeofcounsel

Pretrial release Public Private

Released 52.2% 79.0%
Financial 18.2 51.0
Nonfinancial 323 217
Emergency 0.7 0.3

Detained 46.1 201
With bail 382 14.3
Denied bail 78 5.8

Case closed 18 09

Number of

defendants 28,127 6,232

Note: Data were missing on type of counsel
or pretrial release for 36.5% of cases.

Source: BJS, State Court Processing
Statistics, 1996.

Defense Counsel in Criminal Cases 5
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Table 10. Case disposition for
defendants in the Nation's 75 largest
counties, by type of counsel, 1996

Type of counsel

Case di Public Private.
Convicted 75.3% 77.0%
Felony 60.2 62.7

By plea 56.3 59.3
By trial 3.9 35
Misdemeanor 15.1% 14.3%
By plea 147 13.56
By trial 05 08
Not convicted 24.3% 22.8%
Acquittal 1.3 1.8
Dismissal 23.0 21.2
Other 0.3% 0.2%
Number of
defendants 29,084 6,583

Note: Data were missing on 32.4% of cases
on type of counsel or case disposition.

Source: BJS, State Court Processing
Statistics, 1996.

About 3 in 4 State defendants with
public or private attorneys were
found guilty

Conviction rates were about the same
for defendants with court-appeinted
attorneys (75%) and for those who
hired private counsel (77%) (table 10).
Of those convicted, about 8 in 10
were convicted of a felony and the
remainder of a misdemeanor, regard-
less of type of attorney.

Table 11. Sentences for convicted
defendants in the Nation's 75 largest
counties, by type of counsel, 1996

Type of caunsel

Sentences Public Private
Incarcerated 71.3% 53.9%
Prison 31.0 236
Jail 402 303
Not incarcerated 28.7% 46.1%
Probation 27.8 433
Fine 1.0 29

Number of
20,131 4,666

Note: Cases were missing for 36.4%
of cases and excluded for an additional
17.8% that were acquitted, dismi

Almost a quarter of defendants with
publicly financed or private attorneys
had their cases dismissed or were
acquitted. Just over a fifth had charges
dismissed and around 2% were
acquitted.

State defendants with public
counsel sentenced more often to
prison or jail but for shorter terms
than those with private lawyers

Convicted defendants represented by
publicly financed counsel were more
likely than those who hired a private
attorney to be sentenced to incarcera-
tion. About 7 in 10 with appointed
counsel and 5in 10 with a private attor-
ney were sentenced to a prison or jail
term (table 11).

Of defendants sentenced to serve
time, those using publicly financed
attorneys had shorter sentences than
those with private counsel. Those with
publicly financed attorneys were
sentenced to an average of 2% years
of incarceration and those with private
counsel to 3 years (table 12).

Similar to drug offenders convicted in
Federal court, those sentenced for
drug offenses with court-appointed |
attorneys had shorter sentences (2
years) than those who hired their attor-
neys (3 years). For other offense
categories, sentences were about the
same for defendants with public and
private attorneys.

Table 12. Sentence length to
incarceration for defendants
convicted of a felony in the Nation’s
75 largest counties, by offense
and type of counsel, 1996
Offense
and
typeof  Numberof _ Sentence length
counsel Mean Median
Total
Public 11,089 31.2 mo 16 mo
Private 1,857 38.3 17
Violent
Public 2,102 55.2 mo 36 mo
Private 381 594 36
Property
Public 3,276 274 mo 14 mo
Private 451 297 11
Drug
Public 4,754 253 mo 12 mo
Private 773 38.8 21
Public-order
Public 911 19.7 mo 16 mo
Private 244 19.9 12
Note: Data were missing on sentence
[ength for 42% of cases.
Source: BJS, State Court Processing
Statistics, 1996

Local jail inmates described their
experiences with the criminal justice
system

In addition to gathering information

on defendants in Federal and State
courts, BJS sponsors interviews of
inmates in local jails and State and
Federal prisons. Nationally representa-
tive samples of inmates describe their

Table 13. Type of counsel for jail inmates, 1996 and 1989

Percent of nmates, 1996

Charged Charged with 1089
Type of counsel Total with felony mif total
Court appointed 68.1% 76.6% 56.3% 64.1%
Inmate hired 167 19.2 147 185
Both appointed and hired 1.2 1.3 07 -
Na counsel 14.0 29 28.3 17.3
Number of jaif inmates 483,438 204,700 97,855 373,258

--Not available.

Source: BJS, Survey of inmates in Local Jails, 1996 and 1989.

or not yet adjudicated.

Source: BJS, State Court Processing
Stafistics, 1996.

6 Defense Counsel in Criminal Cases
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Table 14. Type of counsel for jail inmates, by type of offense, 1996 Table 15. Release before trial
and disposition of case with
Percent of all jail inmates with counsel a felony charge, by type of counsel,
Offense Public Private Pro se for icted jail i 96
Violent offenses 707% 20.1% 1.4% 7.8% Type of counsel
Homicide 55.5 39.5 25 25 Public . Private
Sexual assault 66.5 24.8 21 6.7 -
Robbery 78.6 16.7 0.7 4.0 Release before trial
Assault 716 16.2 12 11.0 Released 22.5%  54.5%
Without bail or bond 38 4.1
Property offenses 75.5% 11.5% 1.0% 12.0% With bail or bond 187 504
Burglary 82.0 9.1 12 7.7 No release 775 455
Larceny 779 9.6 0.5 12.0 Bail or bond set 57.0 26.0
Fraud 65.2 19.1 1.8 139 Bail or bond not set 205 19.5
Drug offenses 73.0% 17.4% 1.6% 8.0% Disposition of case
Possession 743 15.7 0.6 9.4 Not guilty 14.0% 207%
Trafficking 711 20.7 28 55 Bench trial 76 87
Jury frial 5.0 10.7
Public-order offenses 51.8% 18.1% 0.7% 29.4% Unknown type of trial 1.4 1.3
Weapons 68.2 25.0 0.1 6.7 Guilty/no contestplea 859 79.3
Dw| 49.7 28.1 1.1 212 With plea bargain 535 487
Other public-order 50.1 111 05 382 Without plea bargain 324 306
Source: BJS, Survey of inmates in Local Jails, 1996. *Counsel may have been appointed or

personal experiences with the criminal
justice system. Jail inmates either may
be awaiting trial or sentencing or may
be serving their sentence; prison
inmates are serving a sentence.

In the 1996 Survey of Inmates in Local
Jails, most inmates charged with a
felony reported they were represented
by counsel; 97% had an attorney —
77% a court-appointed counsel and
20% a private attorney (table 13). Over
a quarter of jail inmates charged with a
misdemeanor had no attorney, and
over half used public counsel.

The percent of alf jail inmates who had
been represented by a publicly
financed attorney rose from 64% in
1989 to 68% in 1996.

Defendants in jail for homicide most
likely to hire their own attorneys

About 40% of jail inmates charged with
homicide hired their own attorney, as
did 25% charged with rape or sexual
assault, 28% driving while intoxicated,
and 25% weapons offenses (table 14).

Public-order defendants were more
likely than other defendants to repre-
sent themselves in legal proceedings.
About 4 in 10 charged with a public-
order offense such as obstruction of
justice, a traffic violation, drunkenness,
or a violation of probation or parole
represented themselves. Two in ten

charged with driving while intoxicated
reported that they had no lawyer.

1 in 4 convicted jail inmates with
public counsel and with bail set
were released before trial

Whether their attorney was appointed
or hired, about three-quarters of
convicted jail inmates charged with a
felony had bail or bond set for them
(table 15). Of inmates with bail set, a
quarter with a court-appointed attorney
and two-thirds with hired attorneys
were released on bond before their
trial. The lack of financial assets that
prevented hiring a private attorney may
have also impeded posting bond.

Convicted jail inmates with a public
attorney were more likely than those
with private counsel to have entered a
guilty plea after reaching an agreement
with the prosecutor to plead guilty to a

hired after bail hearing.

Source: BJS, Survey of Inmates in Local
Jails, 1996,

lesser charge or fewer counts. An
estimated 54% with a publicly financed
attorney and 49% with a hired attorney
plea bargained.

Prison inmates — those already
convicted — reported their
experience with their attorneys

In 1997 publicly financed attorneys
had represented in court proceedings
3in 4 inmates in State prison and 6

in 10 in Federal prison (table 16).
About 1%-2% represented themselves
rather than using a lawyer.

From 1991 to 1997 the percentage
of State inmates with appointed
counsel remained the same, while
that of sentenced Federal inmates
increased from 54% to 60%.

prison inmates, 1997 and 1991

Table 16. Type of counsel for State and Federal

Percent of inmates in —

State prison Federal prison
Type of counsel 1997 1991 1997 1991
Court appointed 73.4% 73.8% 60.3% 53.7%
Inmate hired 227 21.2 36.4 421
Both appainted and hired 16 21 21 32
No counsel 22 2.8 13 1.0
Number of prison inmates 1,048,236 702,116 88,483 53,342

Source: BJS, Survey of Inmates in State and Federal Correctional Facilities, 1997.

Defense Counsel in Criminal Cases 7
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Prison inmates spoke to court-
appointed lawyers later and less
often than to private attorneys

Of inmates with court-appointed
counsel, 37% of State inmates and
54% of Federal inmates spoke with
their attorneys within the first week
(table 17). In contrast, of those with
hired counsel, about 60% of State
inmates and 75% of Federal inmates
had contact with their attorneys within
a week of arrest.

Few inmates said they never spoke

to their atiorneys. Of those with
appointed counsel, about 5% of State
inmates and 2% of Federal inmates
did not discuss their cases with an
attorney; of those with hired attorneys,
1-2% never spoke to them.

Inmates with appointed lawyers spoke
to them less frequently than inmates
with private lawyers, About 26% of
State inmates and 46% of Federal
inmates with court-appointed attorneys
discussed their cases with counsel at
least four times. An estimated 58% of
State inmates and 65% of Federal
inmates who employed their own attor-
neys talked with them four or more
times about their charges.

8 Defense Counsel in Criminal Cases

Inmates who used public counsel were
less likely to proceed to trial than those
employing private attorneys. A quarter
of both State and Federal inmates with
public counsel pleaded not guilty, as
did about a third of those with hired
attorneys.

In an Alford plea the defendant agrees
to plead guilty because he or she
realizes that there is little chance to
win acquittal because of the strong
evidence of guilt. About 17% of State
inmates and 5% of Federal inmates
submitted either an Alford plea or a no
contest plea, regardless of the type of
attorney. This difference reflects the
relative readiness of State courts,
compared to Federal courts, to accept
an alternative plea.

State and Federal inmates who used
public attorneys were less likely than
those with private attorneys {o have
been tried by jury. Among State
inmates 17% who used appointed
counsel and 22% who employed a
private lawyer were tried before a jury.
Among Federal inmates 21% of those
with appointed lawyers and 27% with
privately hired counsel had jury trials.

State and Federal inmates with public
attorneys and those with private
lawyers were equally likely to have
pleaded guilty to a lesser offense or
fewer counts than originally charged.
About half had plea bargained, regard-
less of the type of atforney or the juris-
diction of the court.

Table 17. Contact with counsel, type of plea, and case disposition,
by type of counsel, for State and Federal prison inmates, 1997

Type of counsel for

State inmates

Federal inmates

Public Private Public Private
Contact with counsel
Within 24 hours of arrest 8.8% 26.3% 17.6% 38.2%
Within week of arrest 27.7 33.9 36.1 36.3
More than week before trial 328 29.6 33.1 184
Within week of frial 126 4.8 6.6 4.3
At trial 13.6 3.5 4.9 1.7
Did not talk with counsel 4.5 1.9 1.8 12
Number of times talked
with counsel
0 4.6% 2.0% 1.7% 1.3%
1 246 9.6 104 6.7
2-3 445 30.6 42.3 27.0
4-5 134 20.7 231 19.7
6 or more times 12.9 372 225 45.3
Type of plea*
Not guilty 24.3% 31.4% 25.4% 31.7%
Other plea
Guilty 60.6 54.7 711 66.3
Alford 6.3 6.7 3.0 28
No contest 111 10.3 26 1.8
Other 0.4 03 0.2 0.1
Case disposition
Not guilty plea 24.3% 31.4% 254% 31.7%
Bench trial 77 9.0 4.5 5.2
Jury trial 16.6 224 20.9 26.5
Guilty or no contest plea 757 88.6 74.5 68.3
With plea bargain 50.6 47.2 50.5 48.4
Without plea bargain 251 214 240 19.9
Number of inmates 765,763 236,550 53,215 32,032

* Inmates may have entered more than one type of plea if charged with multiple offenses.

Source: BJS, Survey of inmates in State and Federal Correctional Facilities, 1997.
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Table 18. Sentence length and total time to expected release, Table 19. State and Federal prison
by offense and type of counsel, for State and Federal inmates, 1997 inmates with appointed counsel,
State inmates Federal inmates by selected characteristics, 1997
Mean time Mean time o
Offense and Maximum sentence® o expected Maximum sentence® 1o expected Pi;]cent of plnjcn mmaltes
type of counsel __Median Mean reloase® Median Mean release® with appointed counse]
TLH = cl isti State___Federal
of
Private 120mo 179 mo 96 mo %mo 126mo 104 mo Gender o o
Public 114 156 89 96 126 o e o a8 % gg; %
ol
Vie ‘en( offenses Race/Hispanic origin
Private 180 mo 231 mo 131 mo 156 mo 162me 150 mo White 69.0% 56.5%
Public 180 223 133 120 164 134 Black 766 b4
Hispanic 731 56.0
Property offenses
Private g4mo 128mo  68mo Bmo  59mo  43mo Other .2 182
Public 72 118 84 36 59 52 Age
9% 70.8%
Drug offenses gghgzyounger ;J‘ ? % 62 3A7
Private 84mo 140 mo 58 mo 14me  132me 111 mo 3544 75.9 578
Public 60 97 8 108 126 107 45 or older 680 534
Public-order offenses Educational attai t
Private 54mo  98mo  50mo 70mo  119mo 84 mo Tecstannigh
Public 48 80 48 70 103 & school diploma ~ 78.0%  70.2%
Note: Because data are restricted to persons in  2Based on the total maximum for all consecu- High school
prison, they may overstate the average sentence tive Means exclude pri diploma or GED 732 60.8
and time to be_served by those entering prison.  sentenced to life or death. M°r§ lhlagrh;gh 611 498
Persons with shorter sentences leave prison “Based on fime served when interviewed plus school diploma . -
more quickly, resuling in alonger average - time to be served untilthe expected date of Citizenship
sentence among persons in the inmate sample.  gjease. Excludes prisoners sentenced to life United States 736%  60.7%
without expected release or to death, Other 69.7 58.7
: BJS tes in Stats
Source: BJS, Survey of Inmates in State and Federat Correctional Facilities, 1997. g:g;:l Corréc%ilél;\v;yFoaf(::lr;irigz 615927_ ate and

State inmates with public attorneys
had shorter sentences than inmaties
with private counsel

On average State inmates who used
appointed counsel expected to serve
over 7 years on sentences of 13 years,
while those who hired their attorneys
expected to remain in prison 8 years
on sentences of 15 years (table 18).
Federal inmates expected to serve an
average of almost 9 years for sen-
tences of 10% years, whether they had
appointed attorneys or hired their own.

Drug offenders in State prison who had
appointed counsel expected shorter
prison stays on shorter sentences than
those who hired their own lawyers.

The average length of stay expected by
State drug offenders who used
appointed counsel was 4 years while
that expected by those who employed
their own lawyers was almost 5 years.

Federal public-order offenders with
appointed counsel had on average
shorter sentence lengths than those
with private counsel (9 versus 10
years).

Minority inmates were more likely
than whites to have appointed
counsel

In State prisons, while 69% of white
inmates reported they had lawyers
appointed by the court, 77% of blacks
and 73% of Hispanics had public
defenders or assigned counsel (table
19). In the Federal system, blacks
also were more likely to have public
defenders or panel atiorneys than
other inmates; 65% of blacks had
publicly financed attorneys. About the
same percentage of whites and
Hispanics used publicly financed
attorneys (57% of whites and 56%

of Hispanics).

Lower educational attainment among
inmates was associated with higher
use of court appointed attorneys. Over
7 in 10 with less than a high school
diploma or GED used government
financed attorneys. Sixty-one percent
of State inmates and 50% of Federal
inmates who had attended at least
some college also had appointed
lawyers.
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Inmates who were unemployed were employed full time had publicly
more likely than other inmates to financed attorneys.
use court-appointed attorneys
Over three-quarters of State inmates
About 8 in 10 State inmates withouta  with monthly personal incomes of less

job before their most recent arrest, than $1,000 had publicly financed
compared to 7 in 10 employed full time, defenders. Less than two-thirds of
had appointed counsel (table 20). those with incomes of $2,000 or mare

Among Federal inmates two-thirds who  per month had publicly financed

were not employed and half who were  lawyers. Over two-thirds of Federal
inmates with incomes less than $1,000
and nearly half with incomes of $2,000
Table 20. State and Federal inmates or more per month had publicly

with appointed counsel, by selected supported attomeys.

economic characteristics, 1997

Selected Percent of prison inmates For both State and Federal inmates,
ic Wiéht i Fcﬂun el 9in 10 who were homeless at any time
characteristics _ State _ Federal | i hg year before their most recent
Exg?y'"e"‘ at arrest had court-appointed counset.
Ful