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H.R. 992, H.R. 993 AND H.R. 994

Tuesday, June 24, 2003
U.S. House of Representatives
Subcommittee on Employer-Employee Relations
Committee on Education and the Workforce
Washington, DC

The Subcommittee met, pursuant to notice, at 2:11 p.m., in room
2175, Rayburn House Office Building, Hon. Sam Johnson [Chair-
man of the Subcommittee on Employer-Employee Relations, Com-
mittee on Education and the Workforce] presiding.

Present: Representatives Johnson, Ballenger, Tiberi, Wilson,
Kline, Andrews, Tierney, Wu, and McCollum.

Staff present: Kevin Frank, Professional Staff Member; Parker
Hamilton, Communications Coordinator; Jim Paretti, Professional
Staff Member; Deborah Samantar, Committee Clerk/Intern Coordi-
nator; Stephen Settle, Professional Staff Member; Kathleen Smith,
Professional Staff Member; Tylease Fitzgerald, Minority Staff As-
sistant; Margo Hennigan, Minority Legislative Assistant/Labor;
Peter Rutledge, Minority Senior Legislative Associate/Labor.

Chairman JOHNSON. Well, as you can see, we are one witness
short, but we are going to go ahead and not waste your time or
ours. Quorum being present, the Subcommittee on Employer-Em-
ployee Relations of the Committee on Education and the Workforce
will come to order.

We are going to hear testimony on union democracy reforms to
the Labor Management Reporting and Disclosure Act, H.R. 992,
The Union Members’ Right-to-Know Act, H.R. 993, The Labor-
Management Accountability Act, and H.R. 994, the Union Member
Information Enforcement Act.

Under Committee Rule 12(b), opening statements are limited to
the Chairman and Ranking Minority Member of the Subcommittee.
Therefore, if other Members have statements, they may be included
in the hearing record. With that, I ask unanimous consent for the
hearing record to remain open 14 days to allow Members’ state-
ments and other extraneous material referenced during the hearing
to be submitted in the official hearing record. Hearing no objection,
so ordered.
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STATEMENT OF HON. SAM JOHNSON, CHAIRMAN, SUB-
COMMITTEE ON EMPLOYER-EMPLOYEE RELATIONS, COM-
MITTEE ON EDUCATION AND THE WORKFORCE

Well, I am glad to see you all this afternoon, and as Yogi Berra
once said, “It’s deja vu all over again.” I'm sure that’s how some
of us feel, sitting here today, as we hold the first hearing in this
Congress to reform the Labor-Management Reporting and Disclo-
sure Act, which is LMRDA.

It’s deja vu, because the bills that have been introduced to ad-
dress certain flaws in LMRDA are not new to most Members on
E)hifs Subcommittee. More troubling, however, is we have been here

efore.

We have heard about the failure of too many unions and employ-
ers to file timely financial disclosure forms. We have heard about
structural flaws in the LMRDA that prevent the Department of
Labor from enforcing the law, and we have heard about glitches
that prevent rank and file union members from getting timely ac-
cess to the information to which they are legally entitled.

Indeed, we have heard ample testimony about how LMRDA is
simply failing to accomplish the goal of union democracy and fair-
ness. Unfortunately, a little more than a year later, there is little
sign that this has changed, which means that legislative reforms
are needed, more than ever.

Before we get into the substance of these bills and the testimony
before us, I think it’s important to discuss what LMRDA is and
why it was created. The cornerstone of union member rights in
America is LMRDA, also referred to as the Landrum-Griffin Act.

Written by then-Senator John Kennedy, and enacted in 1959, the
LMRDA was intended to guarantee that rank and file union mem-
bers have a fully, equal, and democratic voice in union affairs. It
allows for democratic participation by members, and requires union
financial matters to be publicly disclosed. It also protects workers’
rights to free speech and assembly, and to nominate candidates
and vote in union elections. Simply put, it ensures freedom and jus-
tice for all.

It is clear that Congress expected through the passage of
LMRDA to ensure union democracy would be the first line of de-
fense against union corruption, and that armed with knowledge,
union members would elect leaders who work in their best interest,
and rid themselves of corruption.

Since 1959, the American workforce has changed. However,
LMRDA has not. The erosion of union democracy continues to be
a problem, and should not be taken lightly. A union, after all, be-
longs to its members, and the bottom line for any labor organiza-
tion should be the will of its membership.

Union members and leaders should respect the law, and the U.S.
Department of Labor, which is responsible for putting teeth into
LMRDA, should aggressively enforce it. Unfortunately, neither has
been the case. Indeed, our own Committee, just last week, heard
extensive testimony about how union leaders profited and enriched
themselves at the expense of rank and file shareholders and union
pension funds in the ULLICO scandal.

It’s not my intent to explore the details of that situation today,
because we would be here all afternoon. But the point is noting
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that union members deserve to know, as both a legal and ethical
matter, how their hard-earned union dues are spent by the union
leaders who are supposedly there to represent their members’ in-
terests. That brings us to today’s hearing. And again, I think a lit-
tle historical perspective is important.

In 2001, my colleagues and I on the Education and Workforce
Committee began to examine how well union financial disclosure
requirements are met and enforced by the Department of Labor.
What the Department reported back to us was less than impres-
sive.

The Department of Labor data from 2002 shows that 43 percent
of unions either file their forms after the deadline or not at all,
both of which are illegal. It doesn’t take a rocket scientist to see
that there is a problem when more than one-third of the unions are
breaking the law. Can you imagine what the IRS would do if one-
third of the working Americans didn’t file their tax forms?

It is our responsibility to exam the lack of compliance and trans-
parency of labor organizations, the lack of information for thou-
sands of rank and file union members. Let me be clear. I am not
suggesting that we should go after the majority of law-abiding
unions, but shore up loopholes for those one-third of union mem-
bers who are not getting what they are entitled to: fair, accurate,
and full disclosure of the facts as required under law.

Today’s hearings will focus on three pieces of legislation which
I have sponsored: H.R. 992, the Union Members’ Right-to-Know
Act, which would require unions to inform rank and file members
of their rights guaranteed to them under LMRDA; H.R. 993, the
Labor-Management Accountability Act, which would close an im-
portant gap in LMRDA’s remedial scheme, and for the first time,
allow the Department of Labor to assess several penalties against
unions and employers who fail to file the financial disclosure forms
required; and H.R. 994, The Union Member Information Enforce-
ment Act, which would allow the Secretary of Labor to bring suit
on behalf of union members who are denied access to their basic
LMRDA rights but may fear to do themselves, because of retalia-
tion.

Finally, I expect we will hear discussion of the proposed reforms
of the financial reporting forms required under the LMRDA, pro-
posals I am pleased to support, and which we heard in a ULLICO
hearing last week would serve to hold labor organizations to simi-
lar standards to which we hold large public corporations.

I welcome our witnesses here today, and look forward to their
testimony, and hope that yours will arrive very shortly. With that,
I yield to my colleague from New Jersey, a great American, Mr.
Andrews, for an opening statement, whatever you wish to make.

[The prepared statement of Chairman Johnson follows:]

Statement of Hon. Sam Johnson, Chairman, Subcommittee on Employer-
Employee Relations, Committee on Education and the Workforce

Good afternoon.

As the great Yogi Berra said, “It’s déja vu all over again.”

I'm sure that’s how some of us feel sitting here today, as we hold the first hearing
in this Congress to reform the Labor-Management Reporting and Disclosure Act
(LMRDA).

It’s déja vu because the bills I have introduced to address certain flaws in the
LMRDA are not new to most of the members on this Subcommittee.
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More troubling, however, is that we’ve been here before.

We've heard about the failure of too many unions and employers to file timely fi-
nancial disclosure forms; we’ve heard about the structural flaws in the LMRDA that
prevent the Department of Labor from enforcing the law; and we’ve heard about the
glitches preventing rank-and-file union members from getting timely access to the
information to which they are legally entitled.

Indeed, we have heard ample testimony about how LMRDA is simply failing to
accomplish the goal of union democracy and fairness.

Unfortunately, a little more than a year later, there is little sign that this has
changed, which means that legislative reforms are needed more than ever.

Before we get into the substance of these bills and the testimony before us, I
think it’s important to discuss what the LMRDA is, and why it was created.

The cornerstone of union member rights in America is the LMRDA, also referred
to as the Landrum-Griffin Act.

Written by then-Senator John F. Kennedy and enacted in 1959, the LRMDA was
intended to guarantee that rank-and-file union members have a full, equal, and
democratic voice in union affairs.

It allows for democratic participation by members and requires that union finan-
cial matters be publicly disclosed.

It also protects workers’ rights to free speech and assembly, and to nominate can-
didates and vote in union elections.

Simply put . . . it ensures freedom and justice for all.

It is clear that Congress expected through the passage of the LMRDA to ensure
that union democracy would be the first line of defense against union corruption,
and that, armed with knowledge, union members would elect leaders who work in
their best interests, and rid themselves of corrupt union officials who serve their
own interests.

Since 1959, the American workforce has changed. However, the LMRDA has not.

The erosion of union democracy continues to be a problem and should not be
taken lightly. A union, after all, belongs to its members, and the bottom line for any
labor organization should be the will of its membership.

Union leaders should respect the law—and the U.S. Department of Labor, which
is responsible for putting teeth into the LMRDA, should aggressively enforce it.

Unfortunately, neither has been the case.

Indeed, our own Committee just last week heard extensive testimony about how
union leaders profited and enriched themselves at the expense of rank-and-file
shareholders and union pension funds in the ULLICO scandal.

Now it’s not my intent to explore the details of that situation today—because we’d
be here all afternoon—but the point is worth noting that union members deserve
to know, as both a legal and ethical matter, how their hard-earned union dues are
spent by the union leaders who are supposedly there to represent their members’
interests above all others.

That brings us to today’s hearing, and again, I think some historical perspective
is important. In 2001 my colleagues and I on the Education and Workforce Com-
mittee began to closely examine how well union financial disclosure requirements
are met and enforced by the Department of Labor.

What the Department reported back to us was less than impressive: DOL data
from 2002 shows that 43 percent of unions either filed their forms after the deadline
or not at all—both of which are illegal.

It doesn’t take a rocket scientist to see that there is a problem when more than
one-third of the unions are breaking the law. Can you imagine what the IRS would
do if one-third of working Americans didn’t file their tax forms?

It is our responsibility to examine the lack of compliance and transparency of
labor organizations and the lack of information for thousands of rank-and-file union
members. Let me be clear: I am not suggesting that we should go after the majority
of law-abiding unions, but shore up loopholes for those one-third of union members
who are not getting what they are entitled to: fair, accurate, and full disclosure of
the facts as required by law.

Today’s hearing will focus on three pieces of legislation which I have sponsored:

H.R. 992, the Union Members Right-to-Know Act, which would require unions to
Ell\f/?ﬁ%Arank-and-ﬁle members of their rights guaranteed to them under the

H.R. 993, the Labor-Management Accountability Act, which would close an impor-
tant gap in the LMRDA’s remedial scheme, and for the first time allow the Depart-
ment of Labor to assess civil penalties against unions and employers who fail to file
the financial disclosure forms required under the LMRDA; and

H.R. 994, the Union Member Information Enforcement Act, which would allow the
Secretary of Labor to bring suit on behalf of union members who are denied access
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to their basic LMRDA rights, but who may fear to do so themselves for fear of retal-
iation.

Finally, I expect we’ll hear discussion of the proposed reforms of the financial re-
porting forms required under the LMRDA—proposals I am pleased to support and
which, as we heard in the ULLICO hearing last week, would serve to hold labor
organizations to similar standards to which we hold large public corporations under
our corporate and securities laws.

I welcome our witnesses here today and look forward to their testimony.

STATEMENT OF HON. ROBERT E. ANDREWS, RANKING MEM-
BER, SUBCOMMITTEE ON EMPLOYER-EMPLOYEE RELA-
TIONS, COMMITTEE ON EDUCATION AND THE WORKFORCE

Mr. ANDREWS. Thank you, Mr. Chairman.

Thanks for your customary kindness, and the opportunity to
Worl;1 with you. I appreciate it very much. I appreciate you very
much.

I would like to welcome back the witnesses that are returning to
us, welcome the new witnesses as well, and we appreciate hearing
what you have to say.

It is true that a lot of what you said last year you are going to
repeat, but I am sure there are some new insights and new angles
that we all can learn from, and we are glad that you are back.

Let me be clear. There is no disagreement over the basic prin-
ciple that unions should be transparent organizations, which is to
say that any individual with a stake in the business of that
union—a member of the union, in particular—ought to be able to
ascertain in a clear, prompt way, what is going on in his or her
union, ought to be able to learn how the money is being spent, how
decisions are being made, and have all of the information necessary
to exercise his or her rights within a union democracy, so he can
run for office, vote for the people you support, oppose the people
you do not support, and so forth. There is no disagreement about
this.

I suspect that there will be continued disagreement over two
issues, although I am interested in hearing what the witnesses
have to say.

The first is the scope and the import of the non-reporting prob-
lem. We, again, hear this assertion about 43 percent late or not
filed. I think, again, this year the record will show that that is a
rather significant exaggeration of the scope of the problem when
one looks at it more carefully.

And second, is the import of the late filing, what it precludes
from being learned by whom, how often, and so forth. There is a
problem, no question about that. The question is what the scope
and the import of the problem is.

The second issue is what is the proper response to the problem?
More specifically, whether the tools that the law presently gives
the Department of Labor, and presently gives members of unions
are adequate to address the problem that exists, or whether those
tools are inadequate.

We would not take the position that it is not a serious matter
for a union not to file a report. We have this in the law for a rea-
son. These pieces of data, this information, should be available.
There is no disagreement about that.
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But before we go off in a direction where we institute a new bu-
reaucracy with civil fines and civil penalties, and before, as the ad-
ministration has done in its executive order, we go off in a direction
of disclosure in incredibly —I think stupifyingly—specific degrees,
we ought to take a look at what the consequences of that would be.

I am not one who believes in a reflexive answer to public prob-
lems. When our colleagues on the other side bring us a problem
and argue that small businesses overburdened by too many regula-
tions and too much disclosure, I am not one that automatically re-
jects that argument out of hand.

Now I am willing to look at ways that we can help small busi-
nesses spend less in order to do more, which is why I supported
the Portman-Cardin pension legislation that came through the
Committee a few years ago—and will probably come through
again—because that would help small business people run pension
plans better.

I think the same standard, though, ought to apply when it comes
to labor unions. We ought to take a look at whether any public gain
that is realized by increased reporting requirements or by in-
creased disincentives against filing, whether any public gain that
is realized by that is justified in terms of the cost that that imposes
upon these labor organizations, many of which are very small,
many of which do not have the employees of any full-time nature,
where unions are run out of the back of someone’s truck or in very
small numbered members.

So we want to take a look at the practical impact of what these
proposed changes would be. And with that, Mr. Chairman, I look
forward to hearing from the witnesses.

Chairman JOHNSON. Thank you, Mr. Andrews. I appreciate that.
And by the way, he is one of the guys that—he and I can talk
about these issues without getting upset, and make rational deci-
sions, believe it or not.

Mr. ANDREWS. I am usually the right one, but—

Chairman JOHNSON. I didn’t hear that.

[Laughter.]

Chairman JOHNSON. I would like to introduce the witnesses at
this time. Mr. Lary Yud has served as deputy director of the Office
of Labor-Management Standards, OLMS, since December 2001. Mr.
Yud administers the Secretary of Labor’s responsibilities under the
1Labor-Management Reporting and Disclosure Act, and related
aws.

Prior to being selected as deputy director, Mr. Yud served in a
number of positions with OLMS, including chief of the division of
enforcement, area administration, Washington, D.C. and Los Ange-
les field offices. Mr. Yud began his career with the Department of
Labor as a management intern in 1966. Mr. Yud received his bach-
elor of arts and master of business administration degrees from
Northwestern University.

A second witness, Mr. Paul Huebner, is a carpenter, a member
of the union local 1110, United Brotherhood of Carpenters and
Joiners of America, Washington, D.C. He has worked as a car-
penter in the Washington area since 1974, served in the local’s or-
ganizing and executive committees, and worked as financial sec-
retary and treasurer from 1998 to 2001. Mr. Huebner holds a bach-
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elor’s degree from the University of Maryland at College Park, and
has testified before us before. Thank you for being back.

Mr. Paul Rosenzweig is a senior legal research fellow at the Her-
itage Foundation Center for Legal and Judicial Studies. In addition
to time spent in private practice, Mr. Rosenzweig previously served
in government as senior practicing counsel to the office of the inde-
pendent counsel as chief investigative counsel for the House Trans-
portation and Infrastructure Committee, and in the Justice Depart-
ment’s Environmental Crime section.

He received his bachelor’s degree from Haverford College, his
master’s degree from the University of California, San Diego, and
his law degree from the University of Chicago.

They are all well-qualified witnesses. Before the witnesses begin
their testimony, I would like to remind Members we will ask ques-
tions after the entire panel has testified.

In addition, Committee Rule 2 imposes a 5-minute limit on all
questions. And I think all of you have been familiar with the light
system we use here, which—we ask you to try to keep your opening
statement to 5 minutes, if you would.

I thank you for joining us today, and Mr. Yud, you may begin
your testimony.

STATEMENT OF LARY YUD, DEPUTY DIRECTOR, OFFICE OF
LABOR-MANAGEMENT STANDARDS, EMPLOYMENT STAND-
ARDS ADMINISTRATION, U.S. DEPARTMENT OF LABOR,
WASHINGTON, D.C.

Mr. Yubp. Well, thank you, Mr. Chairman. Mr. Chairman, Mem-
bers of the Subcommittee, I am pleased to appear before the Com-
mittee today to provide a general overview of the Labor-Manage-
ment Reporting and Disclosure Act, or LMRDA, which is centered
on two fundamental goals: promoting union democracy, and ensur-
ing union financial integrity.

The Office of Labor-Management Standards administers and en-
forces the provisions of the LMRDA that are within the jurisdiction
of the Department of Labor. These include civil and criminal provi-
sions that provide standards for union democracy, and protect the
financial integrity of labor organizations that represent private-sec-
tor employees.

OLMS also administers and enforces provisions of the Civil Serv-
ice Reform Act of 1978, and the Foreign Service Act of 1980, which
applies similar standards to Federal sector unions.

The rights of union members and important union responsibil-
ities are set forth in five titles of the LMRDA, and I will just briefly
touch on those.

Title I of the LMRDA creates a bill of rights for union members.
Every union member has an equal right to nominate candidates for
a union office, to vote in union elections, and to attend and partici-
pate in union meetings.

There are other rights specified in Title I, but basically, the De-
partment of Labor has enforcement responsibility only for one pro-
vision of Title I, which deals with the rights of union members to
get copies of collective bargaining agreements.

Title II of the LMRDA requires reports from unions, union offi-
cers and employees, employers, labor relations consultants, and
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surety companies. The Department of Labor has authority to en-
force these reporting requirements, and the LMRDA provides for
the public disclosure of the reports.

Title III of the LMRDA deals with trusteeships.

Title IV of the LMRDA deals with union elections, and the De-
partment of Labor has important enforcement responsibilities with
respect to investigating and taking action on union members that
complain about violations of those provisions.

Finally, Title V of the LMRDA establishes financial safeguards
for unions. It imposes fiduciary responsibilities on labor union offi-
cials, a union officer or employee who embezzles or otherwise mis-
appropriates union funds or assets, commits a Federal crime that
is punishable by fine or imprisonment.

In the last five fiscal years, my agency, OLMS, has conducted ap-
proximately 750 election investigations under Title IV, and super-
vised 173 union elections. We have completed 75 trusteeship cases,
and nearly 2,000 criminal investigations, primarily involving em-
bezzlement of union assets and related reporting violations.

During this period, the Department’s investigative efforts re-
sulted in 726 criminal indictments, and 639 convictions, or approxi-
mately 11 convictions per month. In addition to these enforcement
activities, OLMS carries out an extensive program of compliance
assistance, beginning with offers of assistance to all officers of
newly formed unions. We publish a wide variety of compliance as-
sistance materials, and every one of our field offices has an active
program of compliance assistance seminars. Much of the focus of
this assistance is on the reporting requirements.

Many observers believe that OLMS does not have sufficient en-
forcement tools to protect and inform union members. For example,
a significant number of unions consistently fail to comply with the
statutory requirements that they file annual financial reports with
the Department of Labor. These unions are either delinquent in
providing mandated financial information, or even worse, they fail
to file all together.

In report year 2000, 41 percent of required union filers were ei-
ther untimely in filing, or have not filed to date. Report year 2001
saw a non-compliance rate of over 61 percent, but that may have
been affected by the mailing problems due to the Anthrax situa-
tion. In report year 2002, over 43 percent either were late or have
yet to file to date.

I am sorry to say that past strategies have done little to improve
the timeliness of unions’ financial reporting. In an effort to get
unions to file their reports timely, OLMS routinely takes a number
of actions, including sending out notices, filing reminders, addi-
tional notices, and so on, and eventually we would send a field in-
vestigator around to knock on their door. However, very little of
these efforts have worked well.

If the union does not file the required report after receiving a de-
linquency notice, OLMS may ask the Department of Justice to seek
a mandatory injunction, requiring the union to file. Of course,
OLMS notifies the union that it intends to take this action. Time
spent by the lawyers within the Department of Labor and the De-
partment of Justice reviewing the file and preparing the necessary
papers is wasted, however, if the union finally files the report be-
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fore a complaint requesting injunctive relief is filed in the district
court.

The result is that even though the report may be filed months
beyond the due date, there is no penalty for the delay.

To improve compliance, the President’s 2004 budget includes a
proposal to authorize OLMS to impose civil money penalties on
unions and others that fail to file their required reports on a timely
basis. The intent is to increase compliance, not penalize inad-
vertent lapses in filing reports.

On this issue, the administration supports the concepts embodied
in H.R. 993, The Labor-Management Accountability Act. The De-
partment is also closely reviewing the Act to determine whether
additional authorities would help facilitate compliance and protect
union members.

The Department appreciates the interest of the Subcommittee in
the LMRDA, and looks forward to working with you on this issue
that is critical to ensuring union democracy and fiscal integrity.
Thank you again for giving me the opportunity to address this im-
portant law, and I would be pleased to answer your questions.

[The prepared statement of Mr. Yud follows:]

Statement of Lary F. Yud, Deputy Director, Office of Labor-Management
Standards, Employment Standards Administration, U.S. Department of
Labor, Washington, DC

Mr. Chairman and Members of the Subcommittee: I am pleased to appear before
the Committee today to provide a general overview of the Labor-Management Re-
porting and Disclosure Act (LMRDA), which is centered on two fundamental goals—
promoting union democracy and ensuring union financial integrity.

The Office of Labor-Management Standards (OLMS) administers and enforces the
provisions of the LMRDA that are within the jurisdiction of the Department of
Labor. These include civil and criminal provisions that provide standards for union
democracy and protect the financial integrity of labor organizations that represent
private sector employees. OLMS also administers and enforces provisions of the
Civil Service Reform Act of 1978 and the Foreign Service Act of 1980, which apply
similar standards to federal sector unions.

The rights of union members and important union responsibilities are set forth
in five Titles of the LMRDA.

Title I of the LMRDA creates a “bill of rights” for union members. Every union
member has an equal right to nominate candidates for union office, to vote in union
elections, and to attend and participate in union meetings. Title I provides that
unions may impose assessments and raise dues only by democratic procedures, and
contains safeguards against improper disciplinary action by unions. Title I also re-
quires that every labor organization inform its members about the provisions of the
LMRDA and establishes the right of members and employees to copies of collective
bargaining agreements.

Title II of the LMRDA requires reports from unions, union officers and employees,
employers, labor relations consultants, and surety companies. The Department of
Labor has authority to enforce these reporting requirements and the LMRDA pro-
vides for the public disclosure of the reports. In addition, members have the right
to examine union financial records, but only by demonstrating just cause. Although
the statute gives a union member the right to sue in federal court to enforce that
right, neither records nor attorney’s fees are available if the court does not agree
that just cause has been demonstrated.

Title III of the LMRDA governs trusteeships imposed by a parent union over a
subordinate body. Under Title III, a parent union may impose a trusteeship only
for certain, legitimate purposes, for example, to correct financial malpractice or to
assure the performance of a collective bargaining agreement. Title III is enforceable
by the Department of Labor, on the written complaint of a union member.

Title IV of the LMRDA governs the election of union officers. It requires that elec-
tions be held periodically—at least every three years for local unions, at least every
four years for intermediate bodies, and at least every five years for national and
international unions. It also creates election-related rights and safeguards. For ex-
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ample, all members in good standing have the right to vote and be candidates, sub-
ject only to reasonable rules uniformly imposed. Further, subject to certain time lim-
its and a requirement to pursue internal remedies first, union members may file
complaints with the Department protesting violations of any provision of Title IV.
The Department must investigate such complaints, and take action to remedy mate-
rial violations, within 60 days.

Finally, Title V of the LMRDA establishes financial safeguards for unions. It im-
poses fiduciary responsibilities on labor union officials. A union officer or employee
who embezzles or otherwise misappropriates union funds or assets commits a fed-
eral crime that is punishable by fine or imprisonment. Title V establishes bonding
requirements for union officers and employees, and prohibits persons convicted of
certain crimes from holding union office or employment for up to 13 years after con-
viction or the end of imprisonment.

In the last five fiscal years (FY 1998 to FY 2002), OLMS has: conducted 752 elec-
tion investigations and supervised 173 elections; completed 75 trusteeship cases;
and conducted 1,994 criminal investigations, primarily involving the embezzlement
of union assets and related reporting violations. During this period, the Depart-
ment’s investigative efforts resulted in 726 criminal indictments and 639 convic-
tions, or approximately 11 convictions per month.

In addition to these enforcement activities, OLMS carries out an extensive pro-
gram of compliance assistance, beginning with offers of assistance in understanding
and complying with the law to all officers of newly formed unions. OLMS publishes
a wide variety of compliance assistance materials, and every OLMS field office has
an active program of compliance assistance seminars. Much of the focus of this as-
sistance is on the statutory reporting requirements.

Many observers believe that OLMS does not have sufficient enforcement tools to
protect and inform union members. For example, a significant number of unions
consistently fail to comply with the statutory requirements that they timely file an-
nual reports with DOL detailing their finances. These unions are either delinquent
in providing mandated financial information, or even worse, they fail to file alto-
gether. In report year 2000, 41 percent of required union filers were either untimely
in filing their submissions or have not filed a report to date. Report year 2001 saw
a noncompliance rate over 61 percent, due in part to mail delays related to the an-
thrax screening. In report year 2002, over 43 percent either were late or have failed
to file to date for that year.

I am sorry to say that past strategies have done little to improve the timeliness
of unions’ financial reporting. In an effort to get unions to timely file their reports,
OLMS routinely takes a number of actions including sending out letters to unions
that were delinquent filers the prior year and asking that they timely submit for
the current year; sending out reminder letters to all unions about 30 days before
their annual financial reports are due; and sending out delinquency notice letters
to those unions that have not timely filed their current report. However, very little
of these efforts have worked.

If a union does not file the required report after receiving a delinquency notice,
OLMS may ask the Department of Justice to seek a mandatory injunction requiring
the union to file. Of course, OLMS notifies the union that it intends to take this
action. Time spent by lawyers within the Department of Labor and the Department
of Justice reviewing the file and preparing the necessary papers is wasted, however,
if the union finally files the report before a complaint requesting injunctive relief
is filed in district court. Even though the report may be filed months beyond the
date it is due, the union will suffer no penalty for the delay. Obviously, there are
no significant disincentives inherent in this system that might deter a union that
is inclined to delay filing until the last possible moment. Because the resources re-
quired to seek injunctive relief may be expended for nothing, such action is gen-
erally taken only if a union has a history of serious delinquencies. Even then, the
additional time provided while OLMS warns the union of its intent to seek injunc-
tive relief and lawyers prepare the necessary papers may be enough to allow the
union to act without even incurring the cost of litigation. The end result is that
unions may ignore the statutorily—imposed deadline, filing the report months after
it is due, without consequences.

To improve compliance the President’s 2004 Budget includes a proposal to author-
ize OLMS to impose civil money penalties on unions and others that fail to file their
required reports on a timely basis. The intent is to increase compliance, not penalize
inadvertent lapses in filing reports. On this issue the Administration supports the
concepts embodied in H.R. 993, the Labor Management Accountability Act. The De-
partment is also closely reviewing the Act to determine whether additional authori-
ties would help facilitate compliance and protect union members.
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The Department of Labor appreciates the interest of the Subcommittee in the
Landrum-Griffin Act and looks forward to working with you on this issue that is
critical to ensuring union democracy and fiscal integrity. Thank you again for giving
me the opportunity to address this important law and I would be pleased to answer
your questions.

Chairman JOHNSON. Thank you for being with us. That is a great
testimony, and we appreciate it. Mr. Huebner, you may begin your
testimony now.

STATEMENT OF PAUL HUEBNER, TAKOMA PARK, MD

Mr. HUEBNER. Good afternoon, Mr. Chairman and Members of
the Committee. I want to thank you very much for the opportunity
to speak at this hearing. I am a little nervous, so if I stumble a
bit, please excuse me.

My name is Paul Huebner, and I am a rank-and-file union car-
penter of Carpenters’ Local 1110 in Washington, D.C. I served my
local as trustee, as financial secretary, and I am now serving as
one of the local’s two elected delegates to the regional council.

Over the last past several years, I have also networked with car-
penters and other union members around the country. I am a
member of Carpenters for a Democratic Union, and we have been
fortunate to get the assistance of the Association for Union Democ-
racy.

What I want to say this afternoon is based either on direct, per-
sonal experience, or what I have learned, networking with others.
While my comments here are focused on the three bills you are
considering at the moment, the larger part of my concern extends
beyond these bills to the concrete day-to-day impact they would
halle{e on the working lives of my union brothers and sisters and my-
self.

These concerns are also reflected in the written statements by
other union members that have been, and still may be submitted
for inclusion in the record.

The LMRDA is now over 40 years old. From the union member’s
perspective, the LMRDA is absolutely critical. It is the last line of
defense in keeping our elected union officials honest and account-
able to us.

The problem is that in a number of key respects, it is not work-
ing in the way in which I think it was originally intended. If union
members would hold their officers accountable to them in periodic
elections, members need to understand that they enjoy a number
of rights as union citizens, and that their officers have a duty to
conduct themselves in accordance with a number of standards con-
tained in the LMRDA.

Many union members are generally aware that their union con-
stitution and bylaws give them rights, duties, and procedures they
must uphold and follow. But only a small fraction of the members
are aware of their democratic, civil rights, and their officers’ obliga-
tions under the LMRDA.

This is an absolutely central issue today to the members of my
local, who are battling, as I speak, to regain the right to ratify our
own collective bargaining agreement, a right that seems to be dis-
appearing within the new restructuring climate of the carpenters’
union.
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Local 1110 members need to know their rights and the recourses
they can legally expect under the LMRDA. They need to know
there is an LMRDA.

Section 105 says unions are supposed to inform members about
their rights and their officers’ responsibilities under the LMRDA.
What have union officers done to comply with that section? Noth-
ing.

For the past 43 years, since the law was enacted, union officials
have simply ignored the provision. The way the law is currently
written, only union members can sue to enforce an LMRDA provi-
sion. Several years ago, a few machinists, with help from the Asso-
ciation for Union Democracy, were able to bring a lawsuit against
their union, and win a decision ordering that union to take con-
crete steps to comply with 105. I am referring to the Thomas v.
Machinists case.

But how many members of local unions are going to be willing
and able to sue their unions to make them educate all their mem-
bers about the LMRDA? Precious few. Few union members have
the resources needed to sue, and very few members feel they can
weather the harassment, intimidation, economic retaliation and
formal disciplinary measures that can be wielded by union offi-
cialdom when they are challenged.

In fact, I appear before you today with some apprehension. Sev-
eral weeks ago at our June council delegates meeting, right after
I requested that council delegates be allowed to examine the bills
of the council, it was mentioned by the CEO/EST, as an aside, that
someone had testified before members of Republican Committee
that are not our friends. I presume that to be a reference to my
testimony last year before this Committee. I understood it as an at-
tempt to intimidate me.

One reason the LMRDA hasn’t worked the way it was intended
is because even union officers, who are entrusted with the responsi-
bility for enforcing many of its provisions, don’t know of its exist-
ence. The only way all union members across the Nation are going
to learn about it will be if the Labor Department tells each and
every one of the unions exactly what they must do to inform their
members about the LMRDA, and then forces them to do so.

That’s what I understand H.R. 992, The Union Members’ Right-
to-Know, and H.R. 994, The Union Member Information Enforce-
ment Act, would make possible. It would correct a major oversight.
Congress needs to tell the Labor Department that its mission is not
just to require unions to give their members some sort of legal no-
tice of the LMRDA, but to educate union members about its provi-
sions in a meaningful, responsible way.

I am a little less familiar with the rationale underlying
H.R. 993, Labor-Management Accountability Act, but as a former
local financial secretary-treasurer, I am familiar with the obliga-
tions of unions to prepare and file annual LM-2 financial state-
ments with the Labor Department.

When in office, I prepared and filed them in a timely manner for
my local. I see LM-2 reports not just as paperwork filed with some
government agency, but as an essential financial information about
my union that will prevent both me and other union members to
hold elected officers financially accountable.
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For example, right now, I and many other union members of
local 1110 want to know why our union working dues have doubled
at the same time that our council officer salaries have tripled with-
out disclosure—or a vote, I might add.

Access to information on union revenues and expenses seem to
me a necessary and fundamental right for union members seeking
to monitor the course of their own organization. If the SEC can re-
quire corporations to submit various filings, why shouldn’t the
Labor Department be given some legislative tool to make union of-
ficials file their annual LM-2 reports by their deadlines. Currently,
I understand that the Labor Department has no such tool.
H.R. 992 would simply remedy that oversight.

There was one other thing I wanted to add, and that is that the
current environment has been created by a circumvention of the
law itself, where our union, in particular, has taken an exculpatory
phrase about intermediary organizations, and entirely reorganized
our union, such that the regional council with 50 delegates can
raise our dues—I have a paycheck in my pocket where I paid $780
worth of dues this year with no vote, except by 50 delegates who
don’t know me, my trade, or my members, and it is done by a small
group of officers.

And the ultimate legislative relief that we need is going to be
with this restructuring issue. I hope that this Committee and the
Congress will deal with that at some later date. And I very much
appreciate your valuable time, and your thoughts on this important
issue. Thank you very much.

[The prepared statement of Mr. Huebner follows:]

Statement of Paul Huebner, Takoma Park, MD

Good Afternoon.

Mr. Chairman, members of the committee, I would like to thank you for the op-
portunity to speak at this hearing.

My name is Paul Huebner. I am a rank-and-file union member of Carpenters’
Local 1110, in Washington, D.C. I have served my local as trustee, as financial sec-
retary and I am now serving as one of the local’s two elected delegates to the re-
gional council. Over the past several years, I have also networked with carpenters
and other union members around the country. I am a member of Carpenters for a
Democratic Union and we have been fortunate to get the assistance of the Associa-
tion for Union Democracy. What I want to say this afternoon is based either on di-
rect, personal experience or on what I have learned networking with others.

While my comments here are focused on the three bills you are considering at the
moment, the larger part of my concern extends beyond these bills to the concrete,
day-to-day impact they would have on the working lives of my union brothers and
sisters and myself. These concerns are also reflected in the written statements by
otherdunion members that have been and may still be submitted for inclusion in the
record.

The LMRDA is now over 40 years old. From the union member’s perspective, the
LMRDA is absolutely critical. It is the “last line of defense” in keeping our elected
union officials honest and accountable to us. The problem is that in a number of
key respects, it is not working in the way in which I think it was originally in-
tended.

If union members are to hold their officers accountable to them in periodic elec-
tions, members need to understand that they enjoy a number of rights as “union
citizens,” and that their officers have a duty to conduct themselves in accordance
with a number of standards contained in the LMRDA. Many union members are
generally aware that their union constitutions and by-laws give them rights, duties
and procedures they must uphold and follow. Only a small fraction of the members
are aware of their democratic, civil rights and their officers’ obligations under the
LMRDA. This is an absolutely, central issue, today, to the members of my local
union, who are now battling, as I speak to regain the right to ratify their own collec-
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tive bargaining agreement; a right that seems to be disappearing within the new
“restructuring” climate of the Carpenters’ Union. Local 1110 members need to know
their rights and the recourses they can legally expect under the LMRDA. They need
to know there is an LMRDA.

Section 105 says unions are supposed to inform members about their rights and
their officers’ responsibilities, under the LMRDA. What have union officers done to
comply with that Section? Nothing. For the past forty-three years, since the law was
enacted, union officials have simply ignored the provision.

The way the law is currently written, only union members can sue to enforce an
LMRDA provision. Several years ago, a few Machinists, with help from the Associa-
tion for Union Democracy, were able to bring a lawsuit against their union and win
a decision ordering that union to take concrete steps to comply with Section 105.
I'm referring to the Thomas v. Machinist case. But how many members of local
unions are going to be willing and able to sue their unions to make them educate
all of their members about the LMRDA? Precious few.

Few union members have the resources needed to sue. And, very few members
feel they can weather the harassment, intimidation, economic retaliation and formal
disciplinary measures that can to be wielded by union officialdom when they are
challenged. In fact, I appear before you today, with some apprehension. Several
weeks ago at our June Council Delegates’ Meeting, right after I requested that coun-
cil delegates be allowed to examine the individual bills of the council, it was men-
tioned by the CEO/EST, as an aside, that “someone,” had testified before members
of a Republican committee that are not our friends. I presumed that to be in ref-
erence to my testimony last year before this committee. I understood it as an at-
tempt to intimidate me.

One reason the LMRDA hasn’t worked the way it was intended is because even
union officers, who are entrusted with the responsibility for enforcing many of its
provisions, don’t know of its existence. The only way all union members, across this
nation, are going to learn about it will be if the Labor Department tells each and
every one of the unions exactly what they must do to inform their members about
the LMRDA, and then forces them to do so. That’s what I understand H.R. 992
(Union Members Right-to-Know) and H.R. 994 (Union Member Information Enforce-
ment Act) would make possible. They would correct a major oversight. Congress
needs to tell the Labor Department that its mission is not just to require unions
to give their members some sort of legal notice of the LMRDA, but to educate union
members about its provisions in a meaningful, responsible way.

I am less familiar with the rationale underlying H.R. 993 (Labor Management Ac-
countability Act). As a former local financial secretary/treasurer, I am familiar with
the obligations of unions to prepare and file annual LM-2 financial statements with
the Labor Department. When in office, I prepared and filed them in a timely man-
ner for my local. I see LM-2 reports, not just as paperwork filed with some govern-
ment agency, but as essential financial information about my union, that will permit
both me and other union members to hold elected union officers financially account-
able. For example, right now, I and many other union members of Local 1110, want
to know why our union working dues have doubled at the same time that our coun-
cil officers’ salaries have tripled (Without disclosure, or a vote, I might add). Access
to information on union revenues and expenses, seems to me, a necessary and fun-
damental right for union members seeking to monitor the course of their own orga-
nization.

If the SEC can require corporations to submit various filings, why shouldn’t the
Labor Department be given some legislative tool to make union officials file their
annual LM-2 reports by their deadlines. Currently, I understand that the Labor De-
partment has no such tool. H.R. 993 would simply remedy that oversight.

That concludes what I have to say. If you have any questions, now or later, I'd
be happy to answer them.

Chairman JOHNSON. Thank you for your testimony, sir. We ap-
preciate that, as well. Mr. Rosenzweig, you may begin your testi-
mony.

STATEMENT OF PAUL ROSENZWEIG, SENIOR LEGAL RE-
SEARCH FELLOW, CENTER FOR LEGAL AND JUDICIAL STUD-
IES, HERITAGE FOUNDATION, WASHINGTON, DC

Mr. ROSENZWEIG. Thank you, Mr. Chairman, for again inviting
me to talk with you today. As I begin all of these I note that,
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though I work for the Heritage Foundation, I testify as an indi-
vidual, and the Heritage Foundation has no corporate position on
any of these issues.

The humorous part of me wants—well, I see Mr. O’Brien is here.
The humorous part of me was going to ask whether or not civil
penalties might have brought him here sooner, since that is the
question before us, because, clearly, nobody would—

Mr. ANDREWS. Maybe Amtrak would have brought him here
sooner.

Mr. ROSENZWEIG. Clearly, nobody would have put him in jail for
failing to show today. But I would like to take seriously Congress-
man Andrews’s questions about the effectiveness of the current
LMRDA reporting requirements, with a specific focus on H.R. 993.

And you asked two questions about the scope of the problem, and
whether the costs of the new proposed reinforcement regime would
give us the right sorts of gains. And I thought that, rather than
talk about philosophy and, you know, the concept of graded punish-
ments, we could really actually use this time to talk on a more ef-
fectiveness goal.

You're right, that combining late filers with non-filers is putting
two different numbers together. To my mind, late filing is equally
a problem, in that it delays—and in many instances, obscures—the
reporting. But the core problem is non-filing.

And in that regard, the number of unions that are non-filers, ac-
cording to the latest Labor information, is 14.8 percent for last
year, 2002. To give you a scope, that’s approximately 10 times more
than the non-filing amongst individual taxpayers that the IRS re-
ports, at least that I can pull off their website. And this is all stuff
that I found, just looking through the IRS.gov.

That strikes me as asserting that there is some scope to the
problem, since I think the individual taxpayer compliance rate
gives us a particularly useful baseline of what we can expect of the
average American.

The non-reporting—the non-filing number for large unions,
unions making more than $1 million, that we would hope would be
the group that would be most in compliance, is 3.3 percent, which
is roughly double the individual taxpayer rate. So that suggests to
me that there is some room for improvement, and that the fact of
non-filing is larger, for some reason, in the union context, than it
is in the individual taxpayer context.

By contrast, just, you know, to be fair, over in the political action
committee context, the non-filing rate that the FEC reported about
3 years ago was 18 percent, which is about the same as the unions.
It has dropped to 15 percent in the last 3 years, and that is in part,
I think, because they have adopted a new administrative fines pro-
gram, a kind of modest fines program that acts through the admin-
istrative process, not even through the civil process that H.R. 993
would bring forward.

When you ask about whether or not that kind of gain—and I
think 3 percent is an improvement, and it’s a brand-new program,
so we will have to see how it takes effect in the FEC as it goes
along—when you ask whether or not that kind of gain is worth the
cost, you start asking questions about cost of compliance in small
unions, particularly.
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There are two things about the FEC program that I think merit
the attention of the Committee. One is that the program expressly
contains graded penalties, and they fine smaller PACs and cam-
paign committees less than they do big ones. That would be some-
thing I would commend to either the Committee in legislation, or
the Department of Labor and Regulation, when and if this ever be-
came implemented.

But the other thing is that if you review the enforcement actions
that are taken at the FEC, it seems that they are mostly directed
at very modest levels, at very small PACs, and campaign commit-
tees.

I pulled off the list of the most recent group, Witkowski for Sen-
ate, a $4,000 civil penalty for being late. Maximus Political Action
Committee, a $650 penalty for being late. The City Political Action
Committee, $900 for not filing at all. The Hudson Valley Political
Action Committee, $1,300 for not filing. A Montana for Johnson,
$2,000 for not filing.

Mr. ANDREWS. Not this Johnson.

Mr. ROSENZWEIG. Oh, no, no. Montana for Johnson. I mean, un-
less it’s—Keyes 2000, $900—

Chairman JOHNSON. We don’t do that in Texas.

[Laughter.]

Mr. ROSENZWEIG. Of that list, I mean, the only one I recognize—
and I am not totally with it—is Alan Keyes’s name. The rest of
them seem like pretty small organizations. And the fines are pretty
modest. The average fine at the FEC runs about $1,400 per non-
filing or late filing.

And it strikes me that if that proves to be an effective response,
that’s a good model. That gives them a new tool that is useful,
where the gains seem to be coming, and the costs, in terms of—
you know, the direct costs are relatively modest, and I would sus-
pect that the direct cost to the organizations that are actually com-
plying with the laws are fairly comparable to the LM-2 reporting
requirements.

We can talk more about these. My time has already run out, but
I think it is a good, useful idea to ask that question, and I think
that the comparisons that you can find in other areas are instruc-
tive.

[The prepared statement of Mr. Rosenzweig follows:]

Statement of Paul Rosenzweig, Senior Legal Research Fellow, Center for
Legal and Judicial Studies, The Heritage Foundation, Washington, DC

Good morning Mr. Chairman and Members of the Subcommittee. Thank you for
again giving me the opportunity to testify before you today on the topic of Union
Reporting and Disclosure Requirements and, particularly, the utility of adding civil
penalties to the Labor-Management Reporting and Disclosure Act (‘LMRDA”).

For the record, I am a Senior Legal Research Fellow in the Center for Legal and
Judicial Studies at The Heritage Foundation, an independent, nonpartisan research
and educational organization. I am also an Adjunct Professor of Law at George
Mason University where I teach Criminal Procedure and an advanced seminar on
White Collar and Corporate Crime. I am a graduate of the University of Chicago
Law School and a former law clerk to Judge Anderson of the U.S. Court of Appeals
for the Eleventh Circuit. For much of the past 15 years I have served as a pros-
ecutor in the Department of Justice and elsewhere. During the two years imme-
diately prior to joining The Heritage Foundation, I was in private practice rep-
resenting criminal defendants. I have been at The Heritage Foundation since April
2002.
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I should note, at the outset, that I had the pleasure of testifying regarding H.R.
4054 almost exactly one year ago, when the Subcommittee was considering that bill
during the 107th Congress. While I certainly enjoy the pleasure of appearing here,
I do hope that it will not become an annual event. As I testified last year, the cur-
rent proposal in H.R. 993, which is virtually identical to the one we discussed last
year, is, in my judgment, well thought out and deserving of your consideration.
Nothing has changed in the past year to modify my conclusion in that regard.
Therefore, with your permission, I am constrained to say that the Members of the
Subcommittee may find my testimony somewhat repetitive—I can only hope that fa-
miliarity does not breed boredom.

As the Subcommittee will recognize, my perspective on the proposed legislation
is different than that typically brought to the Subcommittee. I understand and ap-
preciate the values of labor democracy and managerial transparency that animate
the LMRDA. Certainly knowledge and information are among the most powerful
tools in a democracy and union members are entitled to information about the ac-
tivities of the organization to which they belong—just as the American public is en-
titled to information about Congress and shareholders are entitled to information
about a corporation. But whether the particular substance and form of the reporting
requirements of the LMRDA are good policy or not is a question I am, candidly, not
qualified to answer.

The question I can answer, from the perspective of a former prosecutor and one
who writes and teaches regularly on the criminal law, is the one that is the focus
of today’s hearing: Assuming that current (or proposed) LMRDA reporting and dis-
closure requirements are appropriate, what is the best means of enforcing those re-
quirements and ensuring that labor unions and others obliged to report under the
law comply with the law’s requirements? That question is both normative and utili-
tarian—it asks both what is a just, or proper, method of enforcement for this type
of law and also what method of enforcement will work most effectively. On both
grounds the current structure of the LMRDA is wanting.

“JUST DESERT” AND THE CONCEPT OF CRIMINAL PUNISHMENT

The LMRDA is unusual (and, as far as I can tell, unique) in its enforcement struc-
ture—it authorizes the Secretary of Labor to seek civil injunctive relief or to refer
matters for criminal prosecution (pursuant to section 209 of the Act, (29 U.S.C.
§439)) but it does not, presently, contain any provision authorizing the imposition
og c}ilvilAmonetary damages (either in federal court or administratively) for violations
of the Act.

With this structure, the LMRDA is different from virtually every other regulatory
statute. Typically, regulatory statutes have a graduated enforcement scheme that
provides for administrative enforcement by the regulatory agency, civil enforcement
actions in federal district court, and, for the most egregious offenses, criminal pros-
ecution. Thus, the Occupational Health and Safety Act provides for both civil and
criminal penalties, as do all of the environmental statutes, the antitrust laws, and
the other regulatory statutes that have become common in American governance.
Indeed, though it is always difficult to prove a negative, in the time I have had to
conduct research on the question I have found no other regulatory statute with
criminal enforcement provisions that does not also contain civil enforcement penalty
provisions. In other words, the LMRDA is exceedingly unusual—and frankly, one
can offer no rational explanation for the structure.

As a matter of theory the current structure of the LMRDA is normatively objec-
tionable. Put most succinctly, government properly imposes criminal liability only
on those who commit acts of misconduct with bad intent, and not on those merely
accused of negligence or mistake. This is the fundamental moral component of the
criminal law—the “just deserts” aspect of punishment—and it is trivialized when
the criminal law is used to address conduct that is not intentionally wrongful. The
criminal law in a free society must be carefully crafted to target wrongful conduct,
and not be used simply to ameliorate adverse consequences attributable to non-
criminal conduct. The public interest is vindicated not based on successful prosecu-
tions, but on successful administration of justice. Criminal sentencing should reflect
society’s collective judgment about the kind of conduct that warrants the most se-
vere condemnation, seizure of property, and loss of liberty and life.

The LMRDA'’s criminalization of an essentially regulatory scheme is, in one sense,
part of broad pattern diverging from this model of criminal sanctions. Increasingly,
we are seeing across the spectrum of federal regulatory systems prosecutions for of-
fenses that are better handled as civil matters. In modern America, as the regu-
latory state has grown, the number of such criminal offenses has grown apace.
These types of criminal offenses are different from the classic frauds and personal
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wrongs that ought to be the focus of criminal law. This new type of offense involves
the criminalization of conduct that, in most instances, is not inherently wrongful in
the same way that fraud and bribery are. The growth in this form of regulatory
criminal offense is, as Professor John Coffee has said, the “technicalization” of
crime.

Consider: In 1999, the ABA Task Force on the Federalization of Criminal Law
noted that there were now more than 3,500 federal criminal offenses. Those offenses
incorporate either directly or by reference prohibitions contained in more than
10,000 separate regulations. Remarkably, nobody knows the exact number either of
criminal statutes or criminal regulations. They are so diverse and so widely scat-
tered throughout the federal code that they are literally uncollectable. I am told
that, when it was recently asked to undertake the project, the Congressional Re-
search Service said that the task was virtually impossible. This, too, breeds dis-
respect for the law and disaffection from the judicial system: When those who make
the laws cannot themselves identify all the laws they have made, it borders on the
arbitrary and capricious to allow prosecutors to select from among those laws and
to criminalize conduct that, in the eyes of others, might warrant only civil sanctions.

This trend is exacerbated in the context of the LMRDA. The failure to timely file
a required disclosure report is precisely this sort of technicalized offense and is inap-
propriately treated as a crime. The reporting requirements of the LMRDA, while
certainly of great significance and importance to union democracy and the efficacy
of the Act, are not the sort of requirement for which criminal sanctions are typically
thought necessary. With the exception of situations in which a union official, for ex-
ample, willfully and deliberately violates his known legal duty to report society
ought not impose criminal sanctions.

The current LMRDA criminal provisions are not, however, completely objection-
able. In one important sense section 209(a) is consistent with the general principle
of criminal law. It punishes only those who act willfully. And, as the Second Circuit
construed the statute more than 25 years ago, in United States v. Ottley, 509 F.2d
456 (2d Cir. 1975), an act in violation of the statute is done willfully only if it is
done with a wrongful purpose—that is, if the defendant knew what the law required
and failed to comply with it or was willfully blind to its requirements.

It is useful to note, parenthetically, that as a practical matter this standard is
difficult for a prosecutor to prove—and deliberately so. It reflects a judgment (in my
view a correct one) that the criminal sanctions should be rarely imposed and only
on those who deliberately and willfully refuse to conform their conduct to societal
norms.

But this does not, of course, exhaust the scope of appropriate governmental sanc-
tions. Social behavior in a free society is governed by governmental norms that
broadly distinguish between two kinds of wrongful acts: Crimes, which typically re-
quire such elements as malicious intent and harm, and deal with offenses against
the state rather than merely against an individual; and civil wrongs, which are torts
against persons or property, or violations of regulatory requirements, which are
more loosely defined, typically carry lesser penalties or no penalties, and are adju-
dicated under less-rigorous procedural rules.

In the absence of applicable civil penalties, the LMRDA’s structure leaves the lat-
ter category of wrongful conduct unaddressed. Just as it is inappropriate to crim-
inalize conduct for which there is no deliberate wrongful act, it is equally inappro-
priate for the civil law to ignore the wrongful act and the civil harm that flows from
the act in those situations where the wrongful act is the product of mistake, acci-
dent, neglect of a legal duty or otherwise non-willful conduct. Imagine a world in
which there were only criminal law and no tort system to redress civil wrong. Surely
we would not think that structure well designed—yet that is precisely how the
LMRDA works.

During testimony and hearings last year on H.R. 4054, some objections to the pro-
vision of civil penalties were raised. The most salient of these were ones offered by
Mr. Robert O’Brien: He argued that the provision of possible civil penalties would
discourage individuals from holding positions of trust within a union. In his view,
the possibility that civil fines might be imposed would deter individuals from par-
ticipating in union democracy for fear of being held liable for an inadvertent mis-
take and might also require the development of a new insurance system, akin to
director and officer polices in corporations, that would increase the costs of holding
office. He also argued the imposing civil liability on the union directly would impose
costs on the union and divert resources from union functions hurting members who
have done nothing wrong.

It is fair to say that these concerns are realistic—but it is also fair to say that
they are not a sufficient ground for opposing this legislation. First, and most promi-
nently, the exact same arguments can be made for virtually every other entity par-
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ticipating in the American economic system—including small business practitioners
who have equally limited budgets, and small private partnerships whose members
are equally effected financially by the errors of a few within the group. Not to men-
tion the far heavier reporting burdens (accompanied by the threat of civil penalty)
that apply to every American taxpayer. The proposition that union officials should
be exempt from the same enforcement regime that applies to small businesses, tax-
payers, and all other participants in the economy is, in my view little more than
a version of special interest pleading. I know of no normative theory that suggests
that the same enforcement incentives act differently in the context of unions than
in the context of any other economic actor—to the contrary all economic theory sug-
gests that it does not. Thus, absent some argument convincingly distinguishing
unions from, say, small businesses, I can see no reason why on the same analysis,
those supporting this position would not also support elimination of civil tax pen-
alties for individuals or civil fines for small businesses that fail to report minor
housing code violations.

Second, I wonder at the seeming inconsistency inherent in the assessment of the
magnitude of the problem by those opposing civil penalty provisions. On the one
hand, they argue that the current enforcement system works and there is little need
to change it—but if this is so, then the addition of civil penalties will have little,
if any, effect on union officer recruitment since the current set of “good practices”
will serve to conclusively insulate officers and unions from civil liability. On the
other hand if the addition of civil penalties to the statute results in a significant
number of new civil cases that ultimately result in the imposition of significant civil
fines, then the underlying premise of opposition to changes in the enforcement sys-
tem—that is, the premise that all is well and no change is needed—will have been
proven demonstrably false. In either case, I see little normative basis for opposing
the use of less severe sanctions when more severe criminal sanctions already are
on the books.

In sum, as a matter of just deserts the current structure of the LMRDA is simply
flawed. It is necessary to recapture the balance between criminal and civil law by
providing an alternate civil sanction in those situations where enforcement is nec-
essary but criminal prosecution is simply inappropriate.

EFFECTIVE DETERRENCE

Now, I turn to the second aspect of the inquiry in today’s hearing—the question
of effectiveness. As Horace Mann said, “The object of punishment is the prevention
of evil.” We might tolerate an oddly structured enforcement system, however philo-
sophically objectionable, if it were effective. But—contrary to the seeming premise
T've just identified—it seems to me evident that the present enforcement regime is
not as effective as it ought to be.

In report year 2002, the most recent year for which data are available from the
Department of Labor, 43% of all unions either filed their LM—2s late or failed to
file them. Over 4,000 unions (4,238) failed to file at all—that is 14.8% of the total
number of filers (29,178). Even if one focuses on only the large unions—that is
unions with receipts greater than $1,000,000—where one would expect compliance
to be more complete, the numbers are still poor. Thirty six percent file late or not
at all, and of that number 3.3% (65 out of 1947) don’t file.

Moreover, the problem seems to be getting worse. If, for example, we look at filing
year 2000, the overall late and/or fail to file rate was 34%. The comparable rate of
43% today is a 26% increase in just two years.

Imagine if 43% of all corporations failed to file their SEC disclosure forms timely
(or at all). Or if 43% of production plants in America didn’t file their pollution moni-
toring reports on time. In those contexts that rate of noncompliance would be a
scandal. The only explanation for this rate of noncompliance that one can posit is
that the absence of a sure and certain enforcement regime causes a failure in deter-
rence and thus a lack of incentive to comply.

This is not pure supposition—the limited data available support the conclusion.
Because of their draconian nature, the criminal sanctions of the Act are rarely uti-
lized. As the GAO reported in 2000, Department of Justice officials are (appro-
priately) reluctant to prosecute cases criminally where reporting violations are the
only basis for the case. An electronic database search reveals approximately 50
cases in the last 43 years prosecuted under section 209 of the Act. And of these,
the vast majority of the reported cases were prosecutions for knowing false state-
ments on required forms—that is deliberate willful lies. Typically these frauds were
in service a larger criminal enterprise—they were, for example, used for the purpose
of concealing some other substantive crime (e.g. embezzlement of union funds).
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Indeed, my research disclosed only one case—United States v. Spignola, 464 F.2d
909 (7th Cir. 1972)—involving a pure willful “failure to file” case, without any indi-
cia of personal benefit to the union official or union who failed to file the requisite
forms. And that case resulted in a reversal of the conviction.

Plainly this search may understate the instances of criminal enforcement of the
Act under section 209—not all criminal cases brought are reported in the electronic
databases. But I think it is fair to say that the criminal enforcement authority of
section 209 is rarely used. And this is understandable—the criminal sanction is the
societal blunderbuss reflecting, as I've already noted, a high degree of moral oppro-
brium. Criminal penalties are not appropriate in most failure to file cases and the
Departments of Labor and Justice are rightly hesitant to seek criminal penalties for
such conduct.

But in the absence of alternative civil sanctions, as the GAO noted, when criminal
penalties are not appropriate the Secretary is reduced to hoping for the voluntary
compliance of unions with their LMRDA reporting obligations. There is no middle
ground sanction to be applied between the blunderbuss of criminal law and the par-
ing knife of voluntary compliance. In effect, the substantial and serious penalties
attending criminal sanctions make them effectively unusable for the run-of-the-mill
case where a reporting requirement is not met.

COMPARING REGULATORY ENFORCEMENT STRUCTURES

It is also useful I think to offer some comparisons to other regulatory agencies
on a practical level. So I asked a question—how does the LMRDA enforcement
structure compare with other regulatory programs? Given the limits of data avail-
ability, I chose three comparisons—the IRS’ individual taxpayer program; the FEC’s
political committee reporting program; and another program within Labor involving
pension fund ERISA reporting—for comparison. I also chose these because all three
involve areas where there are some large participants but where there are also a
significant number of small participants (individual taxpayers, small PACs, and
small businesses) who would, presumably, be subject to many of the same incentives
and have many of the same concerns regarding the use of civil enforcement that
small unions might have.

IRS—Here is what my inquiry discovered for tax year 2002 for the IRS:

Number of individual tax returns filed 130,904,889
Number of Non-filers 1,963,000
Rate of Non-filing 1.5%

[The number of non-filers is taken from the IRS non-filer program in which the
IRS uses information from third parties to create substitute returns for the purpose
of assessing taxes.]

While, admittedly, a somewhat indefinite number, this rough analysis suggests
that the non-filing rate among even the largest unions is more than twice as large
as that for the smallest individual taxpayers. And if we include (as I believe is a
more valid comparison) all unions, then the non-filing rate is roughly 10 times
greater for unions than for individual taxpayers. In other words Teamster-size
unions are twice as bad at reporting as Ma and Pa Taxpayer, while the small unions
are 10 times as bad.

It is, obviously, almost impossible to be certain why this is so—far more data
would be necessary for a statistically valid regression analysis. But I found it nota-
ble that the mix of civil and criminal enforcement is vastly different at the IRS than
at Labor. In 2002, the IRS initiated just over 1000 criminal investigations and, ulti-
mately, just fewer than 500 indictments and informations (472) were returned. Of
these, 144 cases were charges against “non-filers.” By contrast, the IRS assessed
civil penalties in just over 18 million cases.

Perhaps of more significance to the question presented in this legislation, the IRS
assessed civil penalties against over 2 million individual tax filers who were delin-
quent in their filing (that is, either late or failed to file altogether). The disparity
between the number of civil and criminal actions is stunning. Though, as I said,
proof of a connection is not conclusively possible on this record, my understanding
of the concepts of deterrence reinforces my instinct that the significant use of civil
sanctions is the driving force behind the lower rate of non-filing exhibited by the
IRS statistics.

FEC—Recent changes at the FEC are also somewhat instructive in assessing the
merits of the proposed legislation. Prior to 2000, the FEC lacked a significant ad-
ministrative civil penalty program—to secure fines for late filing the FEC was
obliged to proceed by way civil complaint. In other words the FEC stood in relation
to political committees that filed late or not at all almost exactly as the Department
of Labor would stand with respect to unions who file LM—2s if H.R. 993 becomes
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law. It, in effect, had the civil authority that H.R. 993 would give Labor. Yet even
that modest enforcement mechanism was found too cumbersome and too significant
a drain on FEC resources.

As a consequence, with Congressional authorization, in 2000 the FEC began an
administrative fine program that routinely, and almost mechanically, imposes civil
administrative financial penalties on campaign committees and PACs (many of
whom are quite small) that fail to file or file their required disclosure forms late.
The FEC administrative mechanism is particularly instructive because among the
factors taken into account by the FEC in assessing the civil fine is the size of the
entity whose failure is at issue—political committees with less than $50,000 in ac-
tivity are fined as lower rates than larger organizations. Since the program was ini-
tiated in 2000, the FEC has imposed administrative fines in 602 cases. Fine
amounts are modest—the total amount collected is $838,000, or roughly $1,400 per
case.

There is some evidence that this new administrative program has influenced the
timely filing of FEC reports. In 1999-2000, 36,568 reports were filed with 6,684 or
18% late- or non-filings. In 2001-2002, the first year after the new program went
into effect, 34,472 reports were filed with 5,129 or 15% late- or non- filing. According
to the FEC, the number of late or non-filers continues to decline in the current
cycle, though no data is yet available.

ERISA—Under the Employee Retirement Income Security Act (ERISA) the De-
partment of Labor receives approximately 1.3 million Form 5500 and Form 5500—
EZ filings per year. The Department has statutory authority to assess civil penalties
up to $1,000 per day (now $1,100 with inflation adjustment) against plan adminis-
trators who fail to file complete and timely annual reports.

The Employee Benefits Security Administration (EBSA) and its predecessor agen-
cy have used their authority to administratively reduce penalties in a variety of ini-
tiatives designed to provide incentives for compliance with the filing requirements.
These initiatives seem to have been quite successful. For example, during the Clin-
ton Administration a March 1992 “grace” period resulted in the filing of 40,000
Form 5500 and Form 5500-EZ reports and the collection of approximately 40 mil-
lion dollars.

In March of 1995 DOL established the Delinquent Filer Voluntary Compliance
Program (DFVC). This program resulted in approximately 1,000 new filers per
month. To promote voluntary compliance this program administratively reduces
fines so that the most a DFVC late-filer is fined is $4,000. EBSA of course retains
the discretion to seek stronger enforcement for those who it deems worthy of more
significant punishment.

The EBSA experience is not directly applicable to the LM—-2 question before you,
as EBSA has the civil authority that the LMRDA enforcement branch lacks. Still,
it seems to me that the EBSA program is evidence of the converse proposition: that
an agency with an enforcement structure including strong statutory civil fining au-
thority may be empowered, thereby, to implement a program of lesser fines and
sanctions as an incentive to obtain compliance with filing requirements. The com-
bination of power to impose a large fine and administrative ability to impose lesser
sanctions appears to provide an agency with the greatest capacity to craft incentives
to insure timely filing—which, after all, is the true goal

The lack of such authority in the LM-2 filing context is palpable: With no fear
of the blunderbuss that is never used and no other incentive for voluntary compli-
ance, unions have no reason to act vigorously to ensure compliance with the
LMRDA. The civil sanctions proposed in H.R. 993 are tools appropriate to the en-
forcement task and commensurate with the scope of the regulatory injuries they
seek to address.

H.R. 993

Finally, let me turn to the text of the bill before you. In general it is a salutary
effort to remedy the flaws in the current enforcement structure of the LMRDA. By
giving the Secretary of Labor civil authority to secure monetary penalties from de-
linquent or deficient unions the legislation will give the Secretary an important, in-
ieed, essential tool for achieving compliance with the reporting requirements of the

ct.

It is highly likely that the imposition of civil penalties will have a deterrent effect
of precisely the sort that is necessary. The structure for the administrative penalties
chosen is both moderate and measured. The bill requires the Secretary to take into
account the nature of the violations involved; the revenues of the violator; and the
violator’s prior enforcement history. Thus, it focuses accurately on questions of the
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magnitude of the harm and recidivism that are commonly understood as the appro-
priate metrics for calibrating punishment.

If I could offer one suggestion concerning this bill it would it would be to explicitly
incorporate a graduated civil sanction based upon the intentional nature or scienter
of the conduct in question—accidental violations or those arising through neglect
ought to result in fines less severe that those arising from gross negligence or delib-
erate but non-willful conduct. Perhaps that is what the bill intends to capture by
specifying that the Secretary take account of the “nature of the violations involved”
but greater clarity on the issue would be welcome. Such a modification would also
address the concerns of some that penalties for an “inadvertent mistake” would po-
tentially bankrupt a union.

Mr. Chairman, thank you for the opportunity to testify before the Subcommittee.
I look forward to answering any questions you might have.

Chairman JOHNSON. Thank you very much. Since Amtrak was
late, our other witness is from Mr. Andrews’s district. Would you
care to introduce him?

Mr. ANDREWS. I would. I would like to welcome Mr. O’Brien back
to the hearing. Same subject as we had last year. Mr. O’Brien has
extensive experience in representing labor unions, labor organiza-
tions. He has negotiated collective bargaining agreements, coun-
seled labor unions through both good times and bad, and I suspect
deals with this issues every day of his practice.

I know him to be a person of not only great insight, but great
integrity, and I welcome him here to the Committee today.

STATEMENT OF ROBERT F. O’BRIEN, ESQ., O'BRIEN, BELLAND,
AND BUSHINSKY, NORTHFIELD, NJ

Mr. O’'BrIEN. We dialoged the last time at some length, I think,
Mr. Johnson. You and I talked about the Landrum-Griffin Act back
in 1959, when Bobby Kennedy and the Select Committee on Im-
proper Activities in the labor-management field recommended pas-
sage of the statute.

And the last time we talked about it, I think I opined that it was
a statute that was working very, very well, and I would be loathe
to make any amendments to that statute, or change the statutory
scheme in any way, simply because the provisions in there, particu-
larly the union democracy provisions and other provisions seem
like, as a Federal statute over the last, what, 43 years, have been
working fairly well.

A year has elapsed since we last talked together. Interesting
things happening, at least from a local practitioner’s point of view.
We are seeing an uptake in the last 12 months in Labor Depart-
ment activity, relative to timely filing of LM reports.

A number of unions we represent have gotten communications
where prior to the last 12 months they have not gotten communica-
tions from the DOL, talking about what’s in the LM, about timely
filing of the LMs, and things of that nature.

As the AFL-CIO points out, the problem is somewhat limited,
and the problem seems like it’s one that is more proportionate to
smaller unions.

Many of the unions, as we again talked about last year, many
of the unions that we represent are small labor organizations. Con-
trary to the idea of monolithic full-time employees with large sala-
ries, many of the unions that I represent and that exist in the
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country are smaller unions with part-time officers who work for
various employers.

What concerns me is the scheme which—the statutory scheme—
which would be put into effect, which would require that civil pen-
alties be imposed on certain filers of a late or a non-filing nature.

Again, the problem remains the same as it has been for many,
many years in labor unions, trying to get the very best people to
run for office. I am very concerned that if we pass legislation which
is going to put some more burdens on being a local union office, or
being a local union secretary-treasurer, that, indeed, we have taken
people out of the area of running for local union office who don’t
want to have these kinds of strictures put on them.

I believe the DOL in the last year—and I would be interested to
see their 2002/2003 statistics on late filers and non-filers. As the
Committee knows, there is not that many international unions any-
more. I think we’re down to 70 or so. And as the AFL-CIO has
pointed out, of the 30,000 labor unions that need to file reports,
only 5,400 of those have more than $200,000 in income.

I think that is very, very relevant. We find ourselves often times
counseling local union secretary-treasurers how to fill out the LM
form, what to put in, what to put out, what needs to be said, what
needs not to be said. And as you know, there is legislation and
changes afoot to substantially amend that LM form.

The question becomes more disclosure is good in many instances.
We have talked about—Ilast year, we talked about the SEC require-
ments which now must be personally signed off by a number of cor-
porate officers.

The question is, however, this is not a publicly—they are not
publicly traded companies, in many instances, they are small orga-
nizations which, essentially, have come into existence over many,
many years, and the paramount idea here is when the folks passed
Landrum-Griffin, when John Kennedy and the others passed
Landrum-Griffin, they put strong, strong language in that statute
that said labor unions should be left to administer their own affairs
as far as statutorily possible.

And they really stressed that labor unions are best left alone.
The legislation they did pass put into effect the LMs, put into effect
and resolved the worst abuses. And the Labor Department, I
think—particularly the agency—the Office of Labor-Management
Standards—charged with enforcing the statute, has done—actually,
even in the last year—a pretty decent job of making sure the late
filers and the non-filers get corrected.

But to tinker with this statute 40 years out is something that I
think we should best leave it alone. Again, the idea of not encour-
aging people to run, putting more statutory schemes on people who
work full-time elsewhere and are part-time union officers, in the
25,000 labor unions that have less than $200,000 a year in income
is really ill-advised. Thank you for hearing me.

Chairman JOHNSON. Thank you. I am glad you made it.

Mr. Rosenzweig, I would like to ask you, you know, last year you
summarized the problem that we are here to address today as one
of being late without an excuse, kind of like kids going to school
and the principal finds they are tardy, they do not kick them out
of school, but they do punish them in some way. And we have no
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punishment device. And the one you suggested is actually what our
bill does, in effect.

But I like unions, you know, and I think we ought to protect
them, and especially the smaller ones. So the purpose of the De-
partment of Labor—and I think all of us in the Congress—is to
make sure that it functions properly.

And your suggestion of an IRS enforcement model, I think, is a
good one. I wonder if you could help us understand those compari-
sons a little better.

I might add that, Mr. O’Brien, the small unions are not the
whole problem. The large unions are, too. And as a matter of fact,
just in 2002, there were over 400 small unions—actually 300—
large unions, excuse me. The LM-2 form, in other words, that were
not filed.

And I would like to make the distinction that the law says you
file on a certain time. And filing late is not filing on time. And tax-
payers get penalized for that, and there isn’t any reason that, you
know, you say everything is working rosy, but if they are not filing
when they are supposed to, it’s not rosy.

Mr. Rosenzweig, would you care to comment on that?

Mr. ROSENZWEIG. Well, I certainly think your analogy to children
in school has some instruction. I mean, plainly, we do not kick stu-
dents out for tardiness.

What that embodies is the sensible realization that the punish-
ment ought to fit the crime, or the offense, and that is a principle
that we have used in every other regulatory regime that I am
aware of. I hesitate to say there are no others, because that pur-
ports to be comprehensive knowledge. But every other one of our
regulatory regimes has systems that involve both administrative,
civil, and criminal sanctions.

I kind of draw two lessons from that, or two different things. The
first is that I think that the incentive structure that Mr. O’Brien
is talking about, about discouraging union member participation
probably is a realistic one, but it is not unique to unions. It is—
it happens in every regulated structure, small businesses, large
businesses.

I mean, we have certainly seen lots of people bailing out of direc-
tor and officer positions after Sarbanes-Oxley for the very real rea-
son that they now fear going to jail. So there is absolutely no deny-
ing that the incentive structures that you put in place affect behav-
ior.

But I have yet to hear an argument either from the economics
or from the structure, about why that set of incentives operates dif-
ferently in the union environment than it would anywhere else.

The other—the flip side of that is that when we look at other
areas—and the one that I chose here, particularly, was the IRS—
we see that, in general, there is a heavy reliance on civil sanctions
and administrative sanctions, in preference to criminal sanctions,
for the act of non-filing, for the very good reason that we recognize
that the act of non-filing is a lot less significant than the act of fil-
ing a false report, or lying, hiding money, stealing.

The IRS brought 144—I think that’s the number I cited in my
testimony—criminal prosecutions for non-filing last year, and took
more than 2,000,000 civil and administrative actions against late,
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or delinquent, filers who were late or non-filing. They do not split
it up, so I cannot tell. That strikes me as a hallmark of an effective
regime.

And the last point I would make is that to the extent that you
worry about the authority being used to discourage people, we have
seen models where the presence of the authority, combined with
forgiveness, delinquent filer programs and the such, is what
achieves what we'’re all actually going for, which is compliance. We
want the student to come to school; we don’t want to punish him.

Chairman JOHNSON. Yes, thank you. Mr. Yud, it is not often we
have the administration here, and I would like you to comment, if
you care to, on his comments.

Mr. Yup. Well, I think we agree in a lot of respects. The purpose
of the LMRDA, as has been mentioned here, was to allow union
members, basically, to govern their unions, to encourage self-gov-
ernance, to encourage transparency. And if union members can’t
get the information they need in a timely fashion, then that infor-
mation is of no use to them.

I mean, the law allows the union currently 90 days from the
close of its fiscal year to file its reports. So there is a 90-day period
built in there. And then as months pass after that, the information
gets, of course, dated, and it becomes much less useful.

And as I say, we have tried for—we have had 40 years of experi-
ence in trying to get through a variety of means to encourage and
get these reports filed on time. And I have to tell you that we have
not achieved great success.

Chairman JOHNSON. Thank you, sir. Mr. Andrews?

Mr. ANDREWS. Thank you. Mr. Yud, last year—am I pronouncing
your name correctly?

Mr. Yup. Yes.

Mr. ANDREWS. Thank you. Last year, we had the Deputy Sec-
retary of Labor Findlay testify on this subject. And as we went
through the testimony, we established that for reports that had to
be filed in the year 2001 by March 31st, deadline of March 31st,
of the 30,000 or so filers, by August 15th, there were 4,025 filers
that had not yet filed. So, in other words, if you take all the unions
that should have filed by March 31, 2001—about 30,000 and
some—that by August 15, 2001, all but 4,025 of them had filed.

Now, this hearing took place in April of 2002. Just to refresh the
timelines again, the reports were due March 31, 2001, the letter
that was written to the Committee by the Secretary was as of Au-
gust 15th, and the hearing took place in April of 2002.

In April of 2002, I asked Mr. Findlay how many of those 4,025
unions had filed by April of 2002. He didn’t have the answer at
that time, and I asked him if he would supplement the record by
answering that question in writing, which, to my knowledge, in
looking at the record of the hearing, he did not.

I would renew the—I don’t expect you to know the answer on the
top of your head—but I renew the request today. Of the 4,025 orga-
nizations that were supposed to file in 2001 who had not filed by
August 15, 2001, how many of them have since filed for 2001? Do
you know?

Mr. YUD. You are correct, that I do not have the answer with me
here, Congressman. But do I understand, you are talking about the
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labor organizations that had a report —or a fiscal year ending in
2001, and what was the status as of August 2002?

Mr. ANDREWS. No, these are reports that were due for the 2001
year as of 3/31/2001.

Mr. YUD. Right.

Mr. ANDREWS. And we went through this testimony, and Mr.
Findlay’s testimony was there were 4,025 delinquent filers as of
August 15th, meaning 8 months or so after the deadline.

I asked him how many of those 4,000 were still delinquent as of
April of 2002. He didn’t know, and promised to supplement the
record.

The reason I bring that up is to get to the scope of the problem
again. In your testimony, you—on page four—you say in the report
year 2002, over 43 percent were either late or failed to file for that
year. How many failed to file?

Mr. YUuD. I don’t have that figure. I would have to look that up
and provide it for the record, sir.

Mr. ANDREWS. Well, with all due respect, don’t you think that
that runs the risk of being a bit misleading? Because what we
found out in 2001—and we can quibble, we can argue over the im-
portance of a late filing, and I think it does have some signifi-
cance—but to lump together, as Mr. Rosenzweig said, to lump to-
gether the late filers with the no filers is kind of misleading.

What we found out in 2001 was that we were told, I think, that
42 percent did not file, or were late, but the truth was that about
14 percent had not filed as of August, about 28 percent had filed
late, and the remainder had filed on time. Do you know what that
number is for 20027

Mr. Yup. I don’t think I can provide that right now, sir. But I
would like to respond—

Chairman JOHNSON. Well, let me interrupt.

Mr. YUD. Because—

Chairman JOHNSON. Let me interrupt.

Mr. ANDREWS. Well—

Chairman JOHNSON. I am going to give you a copy of the existing
numbers. We wrote those percentages in there—that is 2 days
old—for 2002.

Mr. ANDREWS. Well, I would ask the source of this document—
did the Department choose to share it with the Minority as well as
the Majority, or—

Chairman JOHNSON. I just got it myself, today.

Mr. ANDREWS. OK. I appreciate the point. Here is the point that
I want to make. We can use statistics to make any point that we
want. And to consistently say that something like over 40 percent
are not complying with this law, I think, is a misleading statement.

What would be more accurate would be to say that a certain per-
centage file on time, a certain percentage file tardy, and then we
can have a discussion as to the costs and consequences of that
tardy filing—and I think there are some—and then another per-
centage don’t file at all.

But it is rather compelling that an administration that supports
this legislation because there is such a non-compliance problem
can’t tell us what the non-compliance problem is. Right?
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Mr. Yup. Well, I am looking at figures, I guess, that were just
furnished to you, and I think these figures do provide some of the
answers—

Mr. ANDREWS. Well, what is the answer to my question about
20017

Mr. YuD. Well, Congressman Andrews, you use a lot of numbers,
but some of the numbers don’t square with what I understand.
First of all—

Mr. ANDREWS. They are from the Secretary’s testimony.

Mr. YuD. Yes, they are, but I don’t think you are interpreting
them correctly.

Mr. ANDREWS. No, they are literally—I can read you the Sec-
retary’s testimony. It is his testimony from 2002.

Mr. YUD. I understand, sir, but again, I would respectfully dis-
agree with some of the statements you are making. You refer to
30,000 filers. That is all of the unions that have to file during a
year. All those reports are not due by March 31st the following
year. Some of those reports—

Mr. ANDREWS. No, these were the ones that were due some pe-
riod in the 12 months leading up to that.

Mr. YuD. Well, but what that means is that by August, some of
those might be over a year—

Mr. ANDREWS. You should quarrel with Secretary Findlay, since
I am using his words and his numbers. I am just curious as to why
it took—it has taken 14 months for the Department to answer a
question I submitted in writing at the last hearing. Is there a rea-
son for that?

Mr. Yubp. Well, Congressman Andrews, I will apologize for that.
As far as I know, we made an effort to respond to every question
that we were asked. And if for some reason—

Mr. ANDREWS. Now, if you would like to see the record of the
hearing, the Secretary—Mr. Findlay’s comments—here is the entire
record, included the appendices submitted after the hearing. It is
not in here.

Mr. Yup. Well, I am sure we would like to correct that and pro-
vide an answer.

Mr. ANDREWS. When would we get the answer by, Mr. Yud?

Mr. YUD. As soon as I could get it out. Now, I am not totally in
control of getting that answer out, but I would say to you that I
think, you know, if you have a question that—

Chairman JOHNSON. Can you give us an answer in less than 30
days?

Mr. YUD. Mr. Chairman, I can certainly try—

Mr. ANDREWS. I assume the Department would have had it in
April of 2002, when we had the hearing. It is not a—

Chairman JOHNSON. His point is well taken, though, Mr. An-
drews. The times for unions vary around the year, and they have
got 90 after the—

Mr. ANDREWS. I think Mr. Findlay’s testimony accounted for
that. It doesn’t account for the fact that it has taken 15 months to
answer a question.

Chairman JOHNSON. Well, this is a point in time right here, that
I just gave you. It is not—you know, so—
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Mr. ANDREWS. Well, I look forward to reading it for the first
time. Thank you.

Chairman JOHNSON. Well, they are just a bunch of statistics, but
the numbers, I think, are compelling, because 29 percent are late
filers. And if you look at that, 1,700 of them were $200,000 or
more, and only 298 are—which is a number I quoted you a minute
ago—are not received at all.

Mr. ANDREWS. Well, Chairman, not received, what is the date of
this chart? It is as of June 24, 2003?

Chairman JOHNSON. Yes. I ought to have a date on it; it does
not.

Mr. ANDREWS. OK.

Chairman JOHNSON. You want to—

Mr. ANDREWS. My time is up.

Chairman JOHNSON. Thank you. The Chair recognizes Mr. Wil-
son for 5 minutes.

Mr. WILSON. Thank you, Mr. Chairman, and Mr. Yud, I want to
thank you for working with the Congressman from New Jersey.

I think part of the confusion has to be about the failure to com-
ply, the 42 percent, the 28 percent late, the 14 percent that hadn’t
filed. If there just were compliance—and my interest is the LM
forms themselves. Are they difficult to fill in?

Mr. YuD. Congressman Wilson, I would say that the forms them-
selves are, in my opinion, not particularly difficult.

I mean, for 80 percent of the unions, there is a more or less sim-
plified report. For unions with 10,000 and less in receipts, it is ba-
sically a front and back of one page, and you only have to put in
four or five total figures of assets, liabilities, receipts, and disburse-
ments.

So, I would say that the forms—for 80 percent of the unions that
have to file them, the forms are fairly simple. The LM-2, which is
the larger form for the 20 percent that are over $200,000, is some-
what longer, but I would contend that it’s not a particularly com-
plicated form.

Mr. WILSON. And it has been pointed out that this has been in
place for 40 years. And so could it possibly be that people not un-
derstand they need to fill the form in, or have it filed?

Mr. Yup. Well, I think the great, great majority of union officials
are familiar with the form. We engage in a lot of compliance assist-
ance, we work with internationals to try to help them advise their
affiliates.

So I would say that, you know, it is certainly possible that a new
union official out there, an isolated minority, might not imme-
diately know, but they will soon know about it.

Mr. WILSON. And then is there any way that this could be made
enforceable by 