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(1)

EPA WATER ENFORCEMENT: ARE WE ON THE
RIGHT TRACK?

TUESDAY, OCTOBER 14, 2003

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON ENERGY POLICY, NATURAL

RESOURCES AND REGULATORY AFFAIRS,
COMMITTEE ON GOVERNMENT REFORM,

Ipswich, MA.
The subcommittee met, pursuant to notice, at 11 a.m., at the Ips-

wich Town Hall, Conference Room A, 25 Green Street, Ipswich,
MA, Hon. Doug Ose (chairman of the subcommittee) presiding.

Present: Representatives Ose and Tierney.
Staff present: Dan Skopec, staff director; Danielle Hallcom, pro-

fessional staff member; Yier Shi, press secretary; and Anthony
Grossi, clerk.

Mr. OSE. This hearing of the Committee on Government Reform,
Subcommittee on Energy Policy, Natural Resources and Regulatory
Affairs, is coming to order. It is 11:02 a.m., Tuesday, October 14th.

I ask that we allow Members not on the full committee to join
us today for purposes of this hearing.

Hearing no objection, so ordered.
We have two panels of witnesses today. Mr. Suarez and Mr.

Varney are on the first, and then the balance of the witnesses are
on the second.

Congressman Tierney and I will each have an opening statement,
after which we will swear in the first panel of witnesses. The first
panel of witnesses then will be given 5 minutes to make their
statements. We have copies of their statements that have been en-
tered into the record, and copies of their statements are in the back
of the room for anyone that wishes to read them.

After their 5-minute statements, we’ll enter into questions, and
then the court reporter here will record the answers. Everybody
gets sworn in on this committee; it’s just a tradition of the Govern-
ment Reform Committee.

Our plan is that the first panel will go about an hour, we’ll take
a short break, the second panel will go about an hour, and then
we’ll be completed; it’s obviously subject to change depending on
how lengthy the question-and-answer period becomes.

Mr. Skopec will be monitoring the time. Mr. Skopec at 4 minutes
will hold up a sign which says ‘‘One Minute,’’ which means you
have 1 minute remaining on your 5-minute testimony; hopefully
we’ll be able to go expeditiously.
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I am pleased to be here in Ipswich today. In fact, as I was walk-
ing around the building, Mr. Varney was regaling us with tales of
his youthful exploits in soccer on the football field.

But we’re not here to discuss that; we’re here to discuss the
hugely important topic of the protection of our Nation’s waters.

Massachusetts is well-suited for this discussion, as it faces the
challenge of providing safe drinking waters and clean lakes and
oceans in one of the Nation’s oldest industrial centers.

Our focus today is the Environmental Protection Agency and its
efforts to enforce the Clean Water Act. This hearing will explore
the mutually reinforcing relationship between EPA’s strategy of
compliance assistance and formal enforcement, sometimes referred
to as the carrot and the stick.

Both compliance assistance and traditional enforcement methods
are fundamental tools to ensure successful environmental protec-
tion.

As President Clinton stated in his 1995 Reinventing Environ-
mental Regulation report, the adversarial approach that has often
characterized our environmental system precludes opportunities for
creative solutions that a more collaborative system might encour-
age.

Since the mid-1990’s, EPA has increasingly used compliance-as-
sistance programs in conjunction with traditional enforcement tools
to help facilities comply with Federal environmental laws and regu-
lations.

Evaluating whether EPA’s and the States’ efforts have actually
achieved results is a more difficult undertaking.

My background memorandum for today’s hearing, which is lo-
cated on the back table, contains statistics on traditional enforce-
ment performance measures. However, merely tabulating the num-
ber of enforcement actions or outputs does not measure actual re-
sults.

For example, the collaborative work done by EPA Region 1 on
the Charles River would not be reflected in the enforcement num-
bers for Region 1. Collaborative efforts can only be measured by
more meaningful outcome performance data, such as the changes
in the quality of the water.

The Bush administration has made a concerted effort to rate all
Federal programs and activities to ensure that they’re actually at-
taining their stated goals.

At the EPA, this means setting goals for cleaner air and water
rather than measuring how many permits are issued or fines as-
sessed. I commend the Bush administration for focusing on results
and looking for new and innovative ways to protect the environ-
ment.

EPA’s Office of Enforcement and Compliance Assurance—and I
apologize for the acronyms, but we’re going to use one now; we’re
going to refer to that as OECA from now on—recently completed
an internal management review to understand the successes, fail-
ures, and data gaps in its decade-old National Pollutant Discharge
Elimination System majors program.

EPA’s efforts resulted in a report that takes significant steps to-
ward gathering and analyzing meaningful data. EPA did not just
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gather data; it analyzed policy implications and has taken steps to
improve data collection and compliance.

Before we leave this point, I want to mention the majors pro-
gram. Majors are defined for our purposes as facilities that dis-
charge more than a 1 million gallons per day; minors are below
that.

EPA’s data show that the number of NPDES majors facilities in
significant non-compliance has remained effectively the same since
the program was first initiated under the Clinton administration in
1994. EPA came to its own conclusions that, while repeated non-
compliance rates have been declining, overall compliance can be
improved.

Similarly, EPA also determined that toxic exceedance levels and
the percentage of facilities in perpetual noncompliance can also be
decreased.

As a result of EPA’s findings and their desire to reduce violations
of the law, they have taken concrete actions by establishing a
Watch List to systematically lower the number, frequency, and se-
verity of repeat violations.

Moreover, the Watch List will not be limited to enforcing the
Clean Water Act. It will also include repeat violators of the Clean
Air Act and the Resource Conservation and Recovery Act, which is
intended to control storage and disposal of hazardous waste.

I applaud EPA’s efforts to vigorously pursue facilities that re-
peatedly refuse to obey the law.

This topic is particularly appropriate here in Massachusetts,
where EPA has aggressively promoted innovative compliance-as-
sistance programs to tackle its environmental challenges.

EPA and the regulated community have moved largely towards
this goal, not by a sole reliance on aggressive formal enforcement
actions, but by a collaborative effort to understand and eliminate
the causes of pollution, and monitor water quality to determine
success.

I applaud EPA’s and the communities’ collaborative efforts to
clean up the Charles River. It can and should serve as a model for
other regions around the country.

I’d like to welcome the following witness to our panel.
The first panel is composed of Hon. J.P. Suarez, Assistant Ad-

ministrator, Office of Enforcement and Compliance Assurance of
the EPA; joined by Mr. Bob Varney, the Regional Administrator for
EPA Region 1, which is this part of New England.

Our second panel will be composed of, Mr. Steve Thompson, the
executive director of the Oklahoma Department of Environmental
Quality; Dr. Shelley Metzenbaum, visiting professor of the Univer-
sity of Maryland School of Public Affairs and director of the Envi-
ronmental Compliance Consortium.

They’ll be joined by Ms. Roberta Savage, the executive director
for the Association of State and Interstate Water Pollution Control
Administrators; Mr. Scott Segal, partner at Bracewell & Patterson
LLP; Mr. J. Charles Fox, vice president of public affairs for the
Chesapeake Bay Foundation; Ms. Pam DiBona, vice president for
policy, Environmental League of Massachusetts; and Mr. Eric
Schaeffer, director of the Environmental Integrity Project.

[The prepared statement of Hon. Doug Ose follows:]
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Mr. OSE. I’d like to recognize my good friend from this part of
the country for purposes of an opening statement, Mr. Tierney.

Mr. TIERNEY. I would like to thank the chairman very much, and
welcome him to Red Sox Nation after last night.

He didn’t get here in time for the game, unfortunately; but he
certainly heard the results, probably heard the cheering all the way
up in the air when the plane was coming down.

I want to thank you, Mr. Chairman, for conducting this hearing
in Ipswich, MA, in this particular district.

You did one other hearing previously on energy in Peabody—not
‘‘Pea-BOD-y’’—and I think it’s important that we take some of
these hearings out around the country, so that people don’t always
have to feel that everything happens inside Washington and that
people are excluded.

I commend the chairman for his willingness to do that through-
out the country; this committee has been as eager, I think, as any-
body else to do that on a regular basis.

This is a good place to have this meeting, here at the Ipswich
River, near the mouth.

The river begins, Mr. Chairman, in Burlington and Wilmington,
down in Middlesex County, and flows about 40 miles before enter-
ing Plum Island Sound.

It encompasses about 155 square miles, and spans all or parts
of 21 communities in Middlesex and Essex Counties; 330,000 peo-
ple, and thousands of businesses, receive their water supply from
the Ipswich River.

The river provides a rich habitat for a wide variety of wildlife
and aquatic species, and remains essential to the ever-growing
ecotourism industry, attracting beachgoers, birders, canoeists, an-
glers and hikers.

This river is the example of the distance traveled since the Clean
Water Act was implemented in 1972 to restore and maintain the
chemical, physical and biological integrity of the Nation’s waters.

The good news: The Clean Water Act mandate to enforce dis-
charge limits against industries has been largely effective in this
area in recent years.

The only National Pollutant Discharge Elimination System major
permittee in the watershed—Bostik Findley in South Middleton—
has historically been a pollutant; but, thanks largely to the Clean
Water Act, the company has taken steps to reduce its impact on
the river and to clean up pollution on the site.

Again, we get into these acronyms a little bit. The National Pol-
lutant Discharge Elimination System is going to be referred to as
the NPDES, because we can’t keep saying it over and over again.
We’re referring again to major permittees.

The recent improvements in plant and collection infrastructures
of the only major wastewater treatment facility discharging into
the Ipswich basin have addressed historical pollution problems.
That’s, of course, the town of Ipswich’s wastewater treatment facil-
ity.

There are still occasional violations of discharge limits of fecal
coliform, and it’s a little bit difficult to meet the copper limits, as
Mr. Varney and I were discussing; but, I think that’s purposeful,
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trying to set the bar high and knowing that the community is going
to try to meet that.

The improvements are real; the benefits are tangible for our
shellfish industry, for our fishermen and for our swimmers; obvi-
ously everybody wishes we had gotten here sooner, but we’re
pleased that we’re moving in the right direction.

But the Ipswich River also has some problems. It continues to be
the third most endangered river in the Nation according to some
advocates, in particular the American Rivers, who put out its re-
port in 2003.

It is pumped dry chronically, often causing major fish kills; dis-
solved-oxygen levels are still an issue; use of non-aquatic rec-
reational vehicles on the riverbed is a serious issue; and, water
withdrawals for wastewater transfers continue to be a concern.

Mr. Chairman, for a fuller exposition of some of those issues, I’d
like to put on the record at the appropriate place the unanimous
consent to enter two statements.

One is a statement of Joel Mintz, professor of law at Nova South-
eastern University Law Center. The other is by Kerry Mackin, ex-
ecutive director of the Ipswich River Watershed Association.

Mr. OSE. No objection.
Mr. TIERNEY. Thank you.
So you can see, Mr. Chairman, that although the Clean Water

Act has been upheld and continues to be the law, its strengthening
and enforcement remain crucial to the Nation’s environment and to
its health.

One of our witnesses will testify today that in States that are
confronted with severe budget problems the Federal mandates of
the Clean Water Act ensure adequate enforcement of at least those
areas that fall within the scope of the act.

Many people are concerned with diminishing State enforcement
abilities and commitment, given these budget constraints.

The February 2003 National Pollutant Discharge Elimination
System [NPDES], Majors Performance Analysis has given many
people cause to be concerned about the Federal Government’s con-
tinued commitment to enforcement of the Clean Water Act.

This hearing is not intended to be partisan. The EPA issues on
this subject, and in fact to the 2003 report just cited, span a period
from the last administration into this administration; but con-
cerned people can note what appears to be a general retreat from
enforcement of environmental standards under the current admin-
istration.

Sunday’s papers recounted a new interpretation of a law that
purports to allow miners to degrade far more acreage than pre-
viously permitted as they mine ore.

Friday’s papers reported that the Assistant EPA Administrator
for air policy, Jeffrey Holmstead, is said by some former EPA en-
forcement officials to have testified before Senate committees that
the Bush administration’s efforts to soften clean-air enforcement
rules would not harm pending lawsuits against aging coal-fired
plants, even though key aides had told him just the opposite pre-
vious to that.

Obviously, these lawsuits that were bearing fruit in holding en-
ergy plants to standards are a concern in this New England region;
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and the President’s New Source Review Rule certainly makes
changes that may undermine some of the protections that we rely
on in this particular region.

After the failure for many years to comply with the Total Maxi-
mum Daily Load [TMDL], the program established in the Clean
Water Act, EPA proposed new rules in 2002 that were directed at
cleaning up the waterways within the next 10 to 15 years. Unfortu-
nately, the Bush administration has recently withdrawn those pro-
posed rules.

I noted as recently as yesterday that the report coming out on
what may be in the energy bill that’s in conference right now is
that there was one effort to have EPA issue a final report; and, in-
stead of waiting for that report to come out on environmentally
controversial drilling techniques, the energy bill may now seek to
exempt the technique from controls of the 1974 Safe Drinking
Water Act.

Also, the energy bill language may do away with the requirement
that construction activities related to oil and gas exploration oper-
ate with a permit under the Clean Water Act.

Obviously, the warning there is that oil and gas exploration can
go forward without controls on stormwater runoff into lakes, rivers
and streams.

Also, the bill would make it easier for companies to get Federal
aid to clean up leaks and spills even if the companies caused the
problem and are financially able to pay. It would limit manufactur-
ers’ and refineries’ responsibility for certain gasoline additives like
MTBE and would take them off the hook for participating in the
cleanup there.

So there are many reasons why we’re concerned.
Of course, reports of the most recent study on the NPDES raised

concerns that I know the Assistant Administrator, Mr. Suarez, is
going to address and give us some information on.

I understand, Mr. Suarez, that the analysis was done as a tool
for managing the NPDES majors program based on performance
data. I applaud the efforts of the EPA for this periodic review, im-
proved data collection and utilization, and efforts for continual im-
provement. We would like to explore during the context of the
hearing just how that’s being done.

This hearing was requested to examine the report’s offerings, and
to assess EPA’s commitment to the enforcement of the Clean Water
Act and its plans on how it intends to do so, particularly in view
of that report.

We look forward to hearing answers to questions on a number
of issues, such as the data quantity and quality; the effect of pen-
alties on compliance and deterrence; any need for clarification as
to whether extreme exceedances of toxic-water-quality-based per-
mit limits are the result of unachievable limits due to technology
availability or costs; what is being done about Federal facility sig-
nificant noncompliance cases; and what are the reasonable inter-
pretations of data and the correct measures to follow such slowing
or declining enforcement activity, and how has that impacted the
deterrent effect of your agency.

Data seems to show that most of the States and regions with the
lowest activity levels of enforcement also have the lowest rates of
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overall compliance; and we want to discuss whether or not that
suggests a positive relationship between the EPA and State en-
forcement activity and compliance.

We also want to know, Mr. Assistant Administrator, what we are
to make of the administration’s fiscal 2004 budget proposal that
would cut 54 full-time enforcement positions, and what effect that
would have on the things we’re going to talk about today.

So, Mr. Chairman, I want to thank you for scheduling this hear-
ing, and for having it here. I want to thank all the witnesses in
advance and thank them for joining us; we look forward to your
testimony.

Mr. OSE. Thank you, Mr. Tierney.
As I said at the outset, we historically have always sworn our

witnesses.
Gentlemen, if you would please rise and raise your right hands.
[Witnesses sworn.]
Mr. OSE. Let the record show both witnesses answered in the af-

firmative.
Our first witness today is the Assistant Administrator for the Of-

fice of Enforcement and Compliance Assurance at the Environ-
mental Protection Agency.

Mr. Suarez, you’re recognized for 5 minutes.

STATEMENT OF JOHN P. SUAREZ, ASSISTANT ADMINIS-
TRATOR, OFFICE OF ENFORCEMENT AND COMPLIANCE AS-
SURANCE, ENVIRONMENTAL PROTECTION AGENCY

Mr. SUAREZ. Thank you.
Mr. Chairman, Congressman Tierney and members of the com-

mittee, I really appreciate the opportunity to testify before you
today.

As you indicated, I am J.P. Suarez, Assistant Administrator for
the Office of Enforcement and Compliance Assurance at USEPA.

I am here today to report that our water enforcement program
is on the right track and is protecting our Nation’s waterways from
illegal and harmful discharges of pollution.

In my testimony today, I would like to provide a brief overview
for you of the smart enforcement initiative currently being under-
taken throughout the offices of OECA and explain how smart en-
forcement relates to the water enforcement program.

I will also provide recent examples of successes in the water en-
forcement program that are helping to improve water quality
throughout the United States.

Upon beginning my tenure at the EPA, I launched what we are
calling the smart enforcement initiative throughout the Office of
Enforcement and Compliance Assurance Programs at EPA.

Smart enforcement requires that we use the most appropriate
enforcement tools to achieve the best outcomes, to address the most
significant problems as quickly as possible.

The principle is the culmination of our work and experience with-
in the enforcement and compliance assurance program. It crys-
tallizes the lessons we have learned over the years into a strategy
for action.

Smart enforcement incorporates several key areas. The first and
foremost priority within the smart enforcement initiative is to en-
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sure that we are addressing the most significant environmental,
public-health, and compliance problems.

The problems we face range from massive amounts of raw sew-
age being discharged into our waterways, to dangerous amounts of
air pollution being released from refineries and other sources, and
everything else in between.

Within this broad spectrum, smart enforcement focuses our ef-
forts on the most significant cases. It forces us to ask, where can
we make the biggest difference in protecting human health in the
environment?

The second component is to measure our enforcement success by
the actual environmental benefits realized. Not only are we looking
at the numbers of enforcement actions we could produce at the end
of a given year; we are asking ourselves the question, is the air
cleaner, is the water purer, and is the land better protected?

This is our true measure of success: What are the outcomes of
the work that we do?

We see this as measuring the real benefits from enforcement ac-
tivity, as opposed to simply counting numbers or beans from our
enforcement work. Measuring real outcomes, I believe, is the most
appropriate way to determine whether we are fulfilling our obliga-
tions to the public.

The third area of concentration is to use data to make more stra-
tegic decisions in order to target and discover the most egregious
violators, and ensure better utilization of our resources.

Over the years, EPA and the States have accumulated vast
amounts of data. As we begin to analyze this data, we are able to
uncover valuable intelligence that leads us to the most significant
areas of noncompliance, so that we can take action to address that.

The fourth area of focus is to continually improve the manage-
ment of the enforcement program. This is done by honestly and
openly assessing the effectiveness of our current and past program
activities to ensure continuous program improvement.

An example of this is the recent OECA analysis of the NPDES
majors portion of the Clean Water Act. The report identified pat-
terns of noncompliance and enforcement activity levels from 1999
through 2001.

These types of reports allow managers within OECA to improve
the program, and ensure that the environment and public health
are not being compromised. To be successful, we must continuously
assess our program activities to ensure performance and continu-
ous improvement.

The fifth and final factor within smart enforcement is to commu-
nicate the environmental, public-health and compliance outcomes
of our activities more effectively.

An example of making compliance information readily available
is the enforcement and compliance history online [ECHO] system.

Through the ECHO system, the public has facility compliance
history right at their fingertips, online, 24 hours a day, 7 days a
week.

Making data available to the public increases accountability for
facilities, and encourages compliance. ECHO provides the public
SNC data, and further demonstrates the EPA’s commitment to use
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data to manage the program and to focus on facilities identified
with serious violations.

I’d like to turn now to the specific issue of water enforcement.
We are improving upon previous water enforcement programs in

EPA. As you mentioned, in February of this year we developed a
report, ‘‘A Pilot For Performance Analysis of Selected Components
of the National Enforcement and Compliance Assurance Program.’’

The purpose of this report was to identify patterns of noncompli-
ance and enforcement activity levels from 1999 through 2001. The
report analyzed the NPDES majors program, which is only one
component of the water enforcement program.

Consistent with the principles of smart enforcement, support is
being used as an internal tool to provide us with the information
that will help us better manage the NPDES majors program.

The announcement provided OECA managers an opportunity to
strategically develop recommendations designed to improve the
NPDES majors program.

The report showed many things, and I’ll be happy to talk about
that in a moment with you. But, it’s important to bear in mind that
not all facilities that are designated in SNC require a formal en-
forcement action to return to compliance.

Data show that 49 percent of facilities recover from SNC without
formal action at all. Also, some facilities in SNC have pending in-
vestigations and enforcement actions which are confidential and
are not reflected in data bases at all.

Our report also analyzed penalty data, but it is again important
to note that States are not required to submit penalty data to EPA.

I look forward to speaking with you further about the results of
our report, as well as the other significant activities that we are
undertaking at EPA to improve the enforcement program.

It is not just the NPDES major program that we’re dealing with,
but a number of other areas; including wet weather, stormwater
and enforcement. I look forward to that opportunity, and I appre-
ciate the opportunity to come here to Ipswich and to talk to you
all about the great strides we are making to make sure that our
air stays clear, our water is pure, and our land is protected.

Mr. OSE. Thank you, Mr. Suarez.
[The prepared statement of Mr. Suarez follows:]
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Mr. OSE. For those in the audience, I’d like to repeat, copies of
the testimony of all witnesses are in the back of the room so you
can follow along.

You’ll find in our format here that in the 5 minutes allotted the
witnesses are summarizing their testimony. For instance, Mr.
Suarez’ testimony is actually about 14 pages long, and it contains
a lot of information that he’s not able to cover in the first 5 min-
utes.

So, for those of you interested in the back of the room, there are
copies of every witness’s testimony.

Our next witness is a Regional Administrator here in Region 1
for USEPA.

Mr. Varney, you’re recognized for 5 minutes.

STATEMENT OF ROBERT W. VARNEY, REGIONAL ADMINIS-
TRATOR, U.S. ENVIRONMENTAL PROTECTION AGENCY

Mr. VARNEY. Thank you.
Mr. Chairman and Congressman Tierney, it’s a pleasure to be

here, and to be in the area where I grew up and learned to appre-
ciate the natural resources that are so important to us in this coun-
try.

By way of background, prior to becoming a regional adminis-
trator, I served as the State environmental commissioner in New
Hampshire under three different Governors of both political par-
ties.

I was president of the Environmental Council of the States
[ECOS]; and, you’ll be hearing from the chair of the enforcement
committee on the next panel.

I also chaired the New England Interstate Water Pollution Con-
trol Commission and chaired the Gulf of Maine Council on the Ma-
rine Environment. So, water quality has been an area that I’ve
been very interested in, directly involved in. I have very much ap-
preciated the work that EPA has done over the years in partner-
ship with the States.

As J.P. said—and I want to commend J.P. for his work as the
Assistant Administrator—we have been a very focused agency in
terms of trying to promote smart enforcement.

We know we have limited resources, we know that there are
competing demands in Congress for those resources, and we know
that we need to get the very most out of our resources wherever
possible.

It’s imperative that we direct our resources to areas where there
are the greatest risks to human health and the environment.

For us here in Region 1, we have focused on both compliance ac-
tivities that are enforcement-related as well as compliance activi-
ties that are technical-assistance-related. We have worked very
closely with the States because obviously the States are an impor-
tant piece of the picture, and we share our environmental manage-
ment responsibilities with the States.

We have quarterly meetings with the States to discuss enforce-
ment priorities, to share information, to make sure that we’re not
duplicating our efforts, and to make sure that we’re getting the big-
gest bang for the buck environmentally by focusing and sharing
that information.
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We also have performance partnership grants and performance
partnership agreements with the States, which again are joint pri-
ority-setting with the States to ensure that we’re all focused on the
right things.

The issues in New England are of significant interest to us. Wet-
weather issues, combined sewer overflows, sanitary-sewer over-
flows and stormwater discharges are significant here in New Eng-
land.

We all know that our CSOs, SSOs and stormwater issues are re-
lated to the urban infrastructure that we have, the age of that in-
frastructure, and the highly populated villages and urban areas
that we have—all of which have an effect on water quality.

In this area, I think it’s important to note the significance of
shellfish here in Ipswich, where we have the Ipswich Shellfish Co.

We are concerned about bacteria, and how bacteria and other
pollutants can affect our shellfish industry, as well as the beach-
es—another important part of our economy in this part of the re-
gion.

We have worked very closely with our municipalities on these
issues. About 70 percent of our CSO issues are municipal dis-
charges.

All told, we have a relatively large number of CSO communities,
about 120 affecting our beaches, affecting our shellfish beds. Also,
let’s not forget our drinking water in our rivers and streams.

We try to be results-oriented and flexible in the work that we do.
We have tried, for example, to be focused on enforcement, but at

the same time to achieve our results by being flexible and provid-
ing communities an opportunity to re-examine issues and to look
for cost savings and efficiency wherever we can.

Our efforts are very resource-intensive, and involve a great deal
of outreach as well as technical engineering work. Our work on the
Charles River, the Clean Charles 2005 initiative, I think is a great
example, that you’ll be hearing about more.

Our College and University initiative, and our Municipal Depart-
ment of Public Works initiative, are both programs that promote
environmental management systems and self-audits as a way to
help us increase our compliance rates and activities. To combine
compliance with that technical assistance gives us the greatest
benefit to the public and enables us to use our resources most effi-
ciently.

Thank you.
Mr. OSE. Thank you, Mr. Varney.
[The prepared statement of Mr. Varney follows:]

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00039 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



36

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00040 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



37

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00041 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



38

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00042 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



39

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00043 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



40

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00044 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



41

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00045 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



42

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00046 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



43

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00047 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



44

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00048 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



45

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00049 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



46

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00050 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



47

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00051 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



48

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00052 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



49

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00053 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



50

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00054 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



51

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00055 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



52

Mr. OSE. At this stage, what we will do with our panel of wit-
nesses, Congressman Tierney and I will enter into a dialog with
them, with questions. We’ll rotate back and forth.

At the end of the hearing, there may be questions that we think
of but haven’t asked. The record is going to be left open for a couple
of days so that we can send those questions to you in writing, and
you can respond. Obviously, we would appreciate a timely re-
sponse.

And I’m going to commence.
Mr. Varney, I’m particularly interested in the issue of wet weath-

er events.
The question relates to the intersection of policy with fiscal con-

ditions of the States with the actual physical process of how sewage
and the like is transported to treatment plants.

What steps has Region 1 taken to work with New England’s mu-
nicipal sewer systems to bring them into compliance?

Mr. VARNEY. Well, we’ve used a multifaceted approach in work-
ing with our municipalities.

First and foremost, we have tried to work cooperatively with the
municipalities wherever possible. We also have tried to give them
realistic timeframes for doing the work that is needed.

An example of that would be many of the CSO communities
where we moved ahead to implement the most cost-effective meas-
ures that would achieve the greatest reductions at the lowest pos-
sible cost, while deferring some of the improvements that were less
cost-effective and provided less of an environmental and public
health outcome.

Mr. OSE. You’ve taken data collected by the States, I presume,
analyzed it accordingly, and sought to prioritize?

Mr. VARNEY. We would work with the States to prioritize the
data. We would discuss the prioritization of the data. We would go
through a ranking system, looking at a series of measures.

First and foremost would be the risk to public health, the volume
of the discharge, the total quantities involved, and, of course, our
measurement of water quality, what we’re actually seeing in the
rivers, streams, and estuaries over time, which is a reflection of
both our compliance activities as well as our enforcement.

Mr. OSE. The States set the level at which compliance is at-
tained; is that correct?

Mr. VARNEY. Water quality standards are set by the States.
Mr. OSE. And the EPA signs off on those at the time the plan

is adopted?
Mr. VARNEY. Yes; and, generally speaking we have fairly strin-

gent water quality standards here in New England.
Mr. OSE. Now, there seem to be significant noncompliance issues

with a number of municipalities. What’s driving that?
Mr. VARNEY. The significant noncompliance [SNC], rates for our

region are a reflection of several factors.
One of the most important factors as it relates to SNC is the fact

that some of our limits are interim limits, and some of them are
seasonal limits; the interim limits are related to the fact that we
need several steps to be taken in terms of improvements to get to
those numbers.
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Then we also have seasonal limits, which are another factor; and
the States have chosen to select standards that are fairly difficult
to attain, and we have worked with communities over time to move
forward on those.

In cases where we have significant impact to public health and
the environment, as well as a whole series of other factors that we
look at in our prioritization scheme, we would, in conversation with
the States, select those items that are the top priority.

Mr. OSE. I didn’t quite understand that.
There are 45 of 50 States that are basically self-monitored; two

of the remaining five States are New Hampshire and Massachu-
setts, in terms of administering an NPDES program. Is that cor-
rect?

Mr. VARNEY. Yes.
Mr. OSE. Before I leave this point, what are the other three

States?
Mr. VARNEY. There are six States in New England: Maine, New

Hampshire, Vermont, Massachusetts, Rhode Island, Connecticut.
Mr. OSE. All of which rely on EPA for the administration of the

NPDES program?
Mr. VARNEY. Yes. We are the ones that actually issue the per-

mits in Massachusetts and in New Hampshire, but do so jointly
with the States; as we just recently did on the Brayton Point per-
mit in Somerset, MA.

Mr. OSE. I think it was in your testimony that there was an ex-
ample cited of a CSO or SSO that was being redesigned for a 2-
year storm. How do you determine that the 2-year storm is the
threshold to utilize?

Mr. VARNEY. The factors that we would use would be determined
in discussion with the State and with the local community, and
with the consulting firms that they have on board.

What we would be trying to do is to minimize the number of situ-
ations whereby you would have unhealthy levels of bacteria in your
river on a frequent basis.

An example of that would be a hot summer day, at say 95 de-
grees, with elevated levels of bacteria in your waterways due to a
rain event the day before.

Obviously, we’re trying to minimize and eventually eliminate
those discharges through a comprehensive approach, working with
the local community over time and within, obviously, the resources
that they have to reduce and eventually eliminate those discharges.

And there is no single approach that’s used. It’s a multifaceted
approach, involving stormwater as well as CSO and replacement of
some of the aging infrastructure.

Mr. OSE. Mr. Tierney.
Mr. TIERNEY. Thank you, Mr. Chairman.
Mr. Varney, before we leave that subject on the CSOs and the

SSOs, you indicated that part of the problem with significant non-
compliance was the fact that there were interim and seasonal
standards to meet or whatever; but, I suspect what my commu-
nities would tell you is that it’s money. Have you heard that?

Mr. VARNEY. Yes. I’ve heard that many times.
Mr. TIERNEY. Basically, what we’re talking about is money?
Mr. VARNEY. Absolutely.
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Mr. TIERNEY. There was a day when the Federal Government
used to participate somewhat significantly with CSO funds and
SSO funds and other clean-water issues; and we’ve seen a retreat
from that for a few decades.

What would your impression be if there were ample resources
among the State and the Federal Government and the local com-
munities? I think we would be doing a better job, would we not?

Mr. VARNEY. Yes; it would move faster, I would expect.
Mr. TIERNEY. Mr. Suarez, thank you for your testimony here

today.
Let me just cover some ground. I promised somebody that called

from a radio station this morning that we would try to do this in
English, try to break it down. We’ll try not to have too much alpha-
bet soup, and try to make it simple.

The permit compliance system you have, the PCS data base,
identifies violators from the discharge monitoring reports of the fa-
cilities.

So if facilities file discharge monitoring reports to the EPA and
to the State, it’s sort of a self-monitoring type of situation; am I
right?

Mr. SUAREZ. That’s correct.
Mr. TIERNEY. With respect to the major facilities, as described by

the chairman earlier, the reports include information on what the
facility has discharged into the water over a specific period of time.

Mr. SUAREZ. Correct.
Mr. TIERNEY. And, they’re required to be filed periodically to ei-

ther the EPA or the States, depending on who does it; and then
they’re used to identify where the violations are.

So my question to you is, how helpful are those reports at identi-
fying violators, and are we confident that this self-reporting is ac-
curate and it’s working?

Mr. SUAREZ. The discharge monitoring reports that you referred
to are incredibly important to us when we evaluate the compliance
of a particular facility; and we use those regularly to evaluate the
effectiveness of compliance and enforcement efforts across the Na-
tion, through all 50 States.

They are the backbone of the water enforcement program, as far
as I’m concerned.

The data quality is good. There are some data-quality issues in
a number of States. Some of that is input.

Actually, Mr. Tierney, there are some States that are moving a
little bit faster in upgrading their computer systems; and, there’s
a communication difficulty with EPA’s system and the States’.

We have put money and resources into designing what we’re call-
ing bridgeware. That allows the States to move ahead, and our sys-
tem will catch up. We’re trying to do that as quickly as possible so
that the data quality does not suffer and is not compromised as a
result of different systems.

But at the end of the day, this administration has asked for more
money to upgrade and modernize PCS so that it will be able to
communicate with all 50 States. Data quality will be better than
it is now, though it is good now.

Mr. TIERNEY. Are you aware of any analyses that have been done
concerning the reliability of these discharge monitoring reports, or
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do you plan to do any, so we have some sort of data to indicate to
us just how much of this self-reporting is accurate and how much
is not?

Mr. SUAREZ. I am not specifically aware of any analysis that’s
been done to go underneath the reports to determine independently
whether or not the monitoring is accurate.

Much of this monitoring is a regular, continuous monitoring sys-
tem that’s in place at the facility; so, it’s data that is just uploaded
and submitted to us.

So again, I think from my perspective what I would focus on is
those facilities that are failing to meet the permit limits, failing to
meet water quality guidelines and standards, and addressing ef-
forts there; because, we have pretty good confidence in the dis-
charge monitoring reports.

Of course, if there were a concern brought to our attention, since
there have been instances where certain people falsify records, we
will take appropriate action, and swiftly, against those entities’ op-
erators.

Mr. TIERNEY. And we’re relying on people to report that has been
happening, as opposed to some analysis generally on the accuracy
of them?

Mr. SUAREZ. Or we will look at inconsistencies. Let’s use an ex-
ample.

If there is a series of exceedances over a number of months,
when the exceedances come back into the permit level we’ll engage
in a conversation with the States, and ideally with the facility.
We’ll say, what happened? What would cause you to go from all
these exceedances back into compliance?

And if there is any concern that’s raised concerning the veracity
of those DMRs, we’ll take a look.

Mr. TIERNEY. Earlier this morning there was reference to the wa-
terways advocacy groups.

The issue was raised that we all understand you’re focusing on
the violations of major facilities, but we also have discharges com-
ing from minor facilities as well. What information do we have
that’s currently available in terms of the minor NPDES facilities
and how much they’re currently discharging?

Mr. SUAREZ. That data is available publicly; and there are links
available on the ECHO Web page, actually, where the public can
access that.

Mr. TIERNEY. Will you tell us what ECHO is, again?
Mr. SUAREZ. Yes; I apologize.
That’s a system that we put on line last year. It is an enforce-

ment and compliance history online data base that allows the pub-
lic to access our enforcement history of over 800,000 regulated fa-
cilities, and to look at their compliance history, their compliance
with their permits—be they air or RCRA or Clean Water Act—and
to download that information if they want to, and to do a number
of different queries of the data base.

Mr. TIERNEY. And that’s the minors as well as the majors?
Mr. SUAREZ. There is information for minors there as well.
Mr. TIERNEY. These facilities that receive permits that allow

them to legally discharge certain amounts of effluent——
Mr. SUAREZ. Yes; that’s correct.
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Mr. TIERNEY [continuing]. Do we know how much pollution is le-
gally emitted into our waterways? Is there any record of that?

Mr. SUAREZ. We have looked at some trends in terms of trying
to gauge the amount of the loadings.

I can’t tell you today, Mr. Tierney, what that number is; but I’ll
be happy to go back and see if my staff can give you a better num-
ber.

Mr. TIERNEY. Would you do that, please?
Mr. SUAREZ. Yes, I’d be happy to do that.
Mr. TIERNEY. Thank you.
The report that we talked about earlier, the NPDES majors re-

port, is an analysis of one component of your work. I think both
of you mentioned that in your testimony. We have other areas.

Do you anticipate that you’re going to do the same sort of inter-
nal analysis on wet-weather areas; the CSOs, the sanitary-storm
overflows and the stormwater?

Mr. SUAREZ. It is my expectation, Mr. Tierney, that we’re going
to do this type of evaluation for all components of the enforcement
program; and the obvious next progression in areas of water en-
forcement would be areas of wet weather and so forth.

Mr. TIERNEY. Do you have a timetable on that?
Mr. SUAREZ. We’re hopefully going to start the next wave of anal-

ysis, and to get it into final form. We just started. We hope to get
that process underway shortly.

Mr. TIERNEY. How long does a report like that generally take for
the department?

Mr. SUAREZ. To give you an example, the NPDES majors per-
formance analysis, I authorized that soon after I was confirmed,
which was in August; so I think it was around September I author-
ized it, in 2002, and in February 2003 it was produced.

It will take some time, because there is significant consultation
with the regions and the States to make sure that we get it right,
and that we do appropriate analysis.

So it takes a little bit of time; but once we have it in hand we
use it. We have been using it since we’ve gotten it.

Mr. TIERNEY. Now, would you do the other analysis simulta-
neously, or would you do it progressively?

Mr. SUAREZ. Because of resource limitations, I think we would
probably do them serially rather than simultaneously.

Mr. TIERNEY. Now, the report talked about the quality and quan-
tity of some of the data in the report. With respect to the majors,
it talked about needing more quality data on compliance incentives,
compliance assistance, capacity building, responses to citizen com-
plaints, and outcomes from monitoring.

Do you agree with that assessment, that more work needs to be
done there?

Mr. SUAREZ. I do.
Mr. TIERNEY. Can you tell me, if that’s the case, what burden

then would the regional administrators and the States in fact incur
in order to do that kind of work?

Mr. SUAREZ. Yes, Congressman.
One of the most important things that we believe in, that I be-

lieve in, is that in order to measure the program we must measure
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its effectiveness across all areas; not just the enforcement, but the
compliance areas as well.

So, what we are trying to do is to develop systems whereby we
can gauge, how effective is compliance; is it changing behavior that
results in improved waterways; is it changing processes to result
in less emissions being produced as a result of compliance rather
than as a result of a traditional enforcement action?

We have an Office of Compliance in our shop that is developing
a number of these types of, we’ll call them tools, but really proto-
cols, on how you go about measuring compliance assistance.

Once we develop those, we push them out to the regions; and we
ask the regions to start working with the States to develop those,
to improve those, to make sure that we’re capturing that informa-
tion.

It is a process. I’ll tell you that we’re in the process now of cap-
turing better outcome measures for traditional enforcement actions,
and we’re moving into the compliance area. It takes time; but the
results, I believe, are something where over time we will see a bet-
ter measure of how effective our work is.

Mr. TIERNEY. One of the difficulties, I understand, in drawing
conclusions on the effects of penalties was the lack of data coming
in from any of the States. Is that still the case?

Mr. SUAREZ. The data is not required right now to be input by
the States, so it is spotty. We believe that with a modernized PCS
system——

Mr. TIERNEY. PCS system, again, being?
Mr. SUAREZ. I’m sorry; permit compliance system—with a mod-

ernized permit compliance system that data will be entered into
our data bases, and we’ll be able to do some critical analysis along
the lines suggested in the report.

Mr. TIERNEY. Are you going to require that voluntarily; are you
going to change a rule or regulation, or are you going to need legis-
lation to do that?

Mr. SUAREZ. We’re going to do it by our guidances in our policies.
Mr. TIERNEY. And you’re confident that will get you the informa-

tion you need?
Mr. SUAREZ. We think so.
Mr. TIERNEY. Now, there was some mention in the report about

the effective date for that work being done being postponed. Was
that resolved; and when do you expect that to occur?

Mr. SUAREZ. We are currently on schedule to have permit compli-
ance system modernization, the first phase, up and running by De-
cember 2005.

The President’s budget includes a request for $5 million, which
would keep us on track. We have just completed the detailed de-
sign phase, I think it closed on September 30, where we solicited
comments from the regions, States and stakeholders about what
could be done with our detailed design.

I say that all in background, Congressman, to tell you, assuming
that funding continues in place for 2004, 2005, 2006, we think we
are on track to meet our deadlines now.

Mr. TIERNEY. I happen to think, and I agree with the chairman,
that it’s important to know what the effects are of enforcement, of
assistance to violators, as well as the penalties. We’ve got to get
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some grip on which is more effective or, used in tandem, how we
balance them and move forward on that.

One of the questions that was raised in the report—and again,
some of these are tongue-twisters—we were talking about the most
extreme exceedances of toxic-water-quality-based permit limits.

We want to know whether or not those exceedances were just the
results of lack of a technology that was available, or was it strictly
a cost issue, or was it some combination of those. Have you been
able to get an answer to that?

Mr. SUAREZ. We’re in the process of doing just that, Mr. Tierney.
What we have done has resulted in the report. One of the rec-

ommendations in the report was to use the data to help us look at
things like toxic exceedances over a certain percentage threshold.

What we have done is we have created a document that will be
used to help us manage the program called Watch List. The Watch
List has incorporated this type of information where we will iden-
tify what we will call the sort of possible facilities that might be
a persistent problem.

If it has an exceedance of over 1,000 percent, I can tell you it will
be on that list.

The Watch List, then, is not a targeting tool, but rather a man-
agement tool whereby we engage the States in conversation about
what is the problem. Is it a technology problem, is it a permit-limit
problem, or is it a compliance problem at the facility?

Once we make that determination, we then can determine what
we need to do to address that problem, to bring that exceedance
down to where it needs to be.

The result of those conversations will be some enforcement work.
There will be more conversations with the Office of Water about
what kinds of permit limits are in for some of these facilities, and
what kinds of compliance assistance we need to do to get these fa-
cilities to bring the levels back down.

It’s going to involve all of that, but it’s going to help us manage
our information and our program.

Mr. TIERNEY. Are you going to make the Watch List information
public?

Mr. SUAREZ. It is not our intent to make it public.
Mr. TIERNEY. Why not?
Mr. SUAREZ. Because it is a management tool. We need to be able

to look at that information, evaluate it, and have a reasoned dis-
cussion with the States about what the path forward is for some
of the facilities on the list, without it being a target list. That’s fun-
damentally not what it is.

We believe there is a vast amount of information available to the
public to get a handle on what may be happening or may not be
happening at the facilities in their neighborhoods.

Again, I point you back to the enforcement and compliance his-
tory online system, which is something we launched in 2002 of last
year, November 2002; and it’s now final.

We think it is critically important that we be able to have candid
and probing discussions with our States. Our concern is that using
the data that we have on our Watch List and making that public
will force reactions that may not be in the best interests of where
we need to put our resources.

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00062 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



59

Mr. TIERNEY. You think that outweighs the benefits that might
be gathered from having the public be aware that an entity is on
the Watch List, and having their scrutiny and their observations
play a role?

Mr. SUAREZ. I do because, again, the presence of a facility on the
Watch List doesn’t mean that it is targeted for enforcement action.

I think that would be a concern on our part. I don’t want to
speak for the States. Mr. Thompson is here, and he can address
that. I believe, however, that there will be a concern on the States’
part that there will be an expectation that an enforcement action
will follow when a facility is on the Watch List.

Because it is a management tool, not a targeting tool, that may
not be the case. There may be reasons why the facility is there that
have absolutely nothing to do with the lack of an enforcement pres-
ence or awareness of a problem at the facility.

So we can believe we can manage a program with the Watch List
best by having a dialog with the States, and then addressing the
problems going forward. The public still has the information that
they need to make their decisions.

Mr. TIERNEY. Thank you.
Mr. OSE. I read the testimony about the Charles River, which I

thought was very fascinating.
You have established a process by which there are 87 monitoring

stations, and you can track virtually on an hour-by-hour, day-by-
day, week-by-week basis trends of the water quality in the river,
and if there is an anomaly or something you can then go to the
point where the anomaly surfaces, so to speak, and then start look-
ing.

And I actually think that you have in fact gone and done some
CSO investigations in this manner.

I think that probably one of the great lessons of the project itself
is that by actually measuring water quality you’re able to, if you
will, reverse course and find the source of any pollution.

What efforts has EPA made to expand the use of these perform-
ance measurements to manage other aspects of the water program,
either of you?

Mr. VARNEY. Well, on a regional basis and on a national basis,
we’ve been emphasizing watershed approaches in our work.

We had an initiative in which there were 20 watershed grants
that were distributed all across the country, similar to the Clean
Charles initiative, to encourage this kind of holistic thinking using
a results-based approach to improving the water quality and set-
ting a high bar for fishable/swimmable, and then measuring our
progress over time toward the achievement of that goal in the
river, as opposed to only focusing on the facilities along the river.

And what it’s been able to do for us is to enable us to better
prioritize our work, and to identify areas where there were aging-
infrastructure problems that were seriously contributing to our dif-
ficulties.

That enabled us to work very closely with the watershed groups,
not only with the States but the watershed associations. I believe
you’ll be hearing more on a later panel about that.

I want to emphasize that this partnership is not only with our
State agencies, but also with our watershed groups who are out
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there on the river helping us monitor, helping us identify problems
and bringing problems to our attention so that we can get them
corrected.

We’ve used a compliance approach as well as an enforcement ap-
proach, and have focused on all the contributions, which include
non-point sources of pollution, not just the larger discharges.

Mr. OSE. Mr. Suarez, do you have anything to add?
Mr. SUAREZ. I would say that we are fundamentally continuing

to look at ways that we can integrate the strategies so that we
have compliance assistance and enforcement.

I point to our CMOM program—yet another acronym, and I
apologize—capacity management operation and maintenance, at
CSOs.

This is a program designed to work with municipalities to iden-
tify ways in which they can improve their CSO and SSO problems
by undertaking an evaluation of their combined sewer system or
their sanitary system and looking at what types of management
and O&M steps they can take to improve short of having to invest
significant capital in the design and implementation of a long-term
control plan, requiring building of all sorts of new things.

The CMOM program has proved effective in our Region 4. It is
one that we are rolling out to all the other regions that have sig-
nificant CSO and SSO problems; and it is just the kind of strategy
I think you’re referring to, Mr. Chairman.

Mr. OSE. It’s interesting how technology’s advances have allowed
us to accomplish so many things.

Across the street from my house is a creek. One of the projects
at the magnet high school down the street is that they monitor the
water quality at various points along the creek.

Now, the ECHO system I believe, if I’m correct, is basically an
online ability to post whether or not a facility is compliant. I won-
der whether or not it’s possible to take that and tweak it so that
it can track watershed compliance.

Mr. SUAREZ. I believe we have a link to our list of impaired wa-
terways on the ECHO and compliance Web page, or that through
our Web page you can get a list of impaired waterways; and so
there is a way to link them up. It may not necessarily overlay from
one data base or another.

That is something I can take back to our guys and see if there
is the ability to do that. Because, I will tell you that, when we look
at targeting and prioritization of where we need to take our work,
being an impaired waterway is a critical component for us to deter-
mine where we want to spend time and our resources.

Mr. OSE. The reason I ask the question is that, in Sacramento
as well as here in Ipswich or Peabody or Boston or wherever, I
know there are individuals who are very interested, who have
worked as volunteers in different organizations, who would be able
to then do the monitoring, if you will, on this watershed or that,
to provide the data electronically.

One question I do have is relative to a watershed’s monitoring.
If you think of the Charles River project as the template, are

there limitations to its applicability? In other words, is there a
river too large or a watershed too small for that to be used?
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Mr. SUAREZ. Mr. Chairman, I’m not aware of any limitations
other than resources and simply the vastness of this great Nation.

We have only evaluated about 40 percent of the waterways in the
United States. That is my understanding of what the numbers are.
So there is just a tremendous number of waters in the United
States that are still not even evaluated for us to be able to under-
take that kind of analysis that you are referring to.

I’m not aware of any limitation technologically that would im-
pede us from doing that kind of holistic watershed monitoring that
was referred to that was undertaken in Region 1.

Mr. OSE. I’ll be turning it back to Mr. Tierney here in a second.
The types of measurements that you used, for instance, on the

Charles River, the mercury testing for coliform fecal matter and
your testing for algae, are there specific tests that are precursor in-
dicators of impaired waterways?

What I’m trying to do is build into the record something that
somebody who might be in Santa Fe, NM might read at some point
and say, maybe I’ll try this.

Are there points of attention, if you will, that particularly high-
light an impaired waterway?

Mr. VARNEY. Let me just add a couple of things to what J.P. said.
One is that there are different data bases that exist; and one of

them is called STORET, which contains water quality data on a
site-specific basis.

Just as I was leaving the State of New Hampshire, we were in-
volved in establishing a data base that was location-specific; if you
owned a home on a specific lake or were interested in a certain seg-
ment of a river, you could click onto that and then call up all of
the water quality data that had been collected for that lake or pond
or river segment. That would indicate what the water quality was
in that area, all the parameters that were tested and who tested
it, whether it was State staff or whether it was volunteers through
a watershed association.

So there are some other data bases that come into play that
would be of significant use to watershed organizations and to help
identify place-based approaches that make sense.

Also, our approach has increasingly become related to non-point
sources of pollution; because as we have reduced the number of
point-source discharges and the severity of the point-source dis-
charges, which tended to mask the non-point sources that were out
there, we’re now finding that these non-point sources are more eas-
ily identifiable, because we’ve reduced the pollution coming from
these larger point sources so much and so significantly.

This has enabled us to undertake a whole range of new tech-
niques.

For example, in some of our beach activity we’re doing work that
is DNA-type testing to identify different types of bacteria, and what
the source of that bacteria was; was it from human fecal matter,
was it from ducks, was it from dogs or pets, was it from
stormwater runoff.

The real key has been to not only increase our monitoring, as
we’ve done for all of our beaches in this country and to provide that
information to the public, but to also trace it back to the source.
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By being more consistent in tracing it back to the source and pin-
pointing the problem and dealing with that problem, we’re able to
achieve much more environmentally for less cost, and to be much
more effective in working in partnership with local communities
and with local watershed groups.

Mr. OSE. Congressman Tierney.
Mr. TIERNEY. Mr. Suarez, according to the reports the average

penalty on violators is around $5,000. The civil penalty could be up
to $25,000 per day.

I’m curious to have you tell us why the penalty average is so low,
and what effect, adverse or positive, you think that might be hav-
ing on the present amount of deterrence.

Mr. SUAREZ. One thing I want to reiterate before I go further is
that the State data is incomplete. We do not require that currently.

So I’m reluctant to draw any large conclusions because of the
lack of data that we have on State enforcement, which constitutes
75, 80 percent of the overall national enforcement information that
we have.

We do have the EPA data that we do enter, and that is consist-
ent with where the State data was coming out of; you correctly
identified that $5,000. That is a number that I think bears future
scrutiny.

We are doing that, and one of the recommendations in the report
has asked what is the cause for this fairly constant what I would
call modest penalty amount of $5,000 or $6,000 for a violation.

We are going back to look at whether or not there is appropriate
escalation, which is one of our enforcement response policy require-
ments, that a facility doesn’t start at $25,000 or $27,500 a day, but
rather we escalate in the event that there is a repeat offense.

We are going back and looking at facilities to see if there are re-
peat violations, and providing for escalation of fines and enforce-
ment responses. We’re also looking at seeing if there is a connec-
tion between the dollar amount of a penalty and the behavior of
individuals.

I will point out that this past year we had the largest Clean
Water Act penalty ever assessed against a company in the United
States.

That was a $34 million penalty against Colonial Pipeline for an
oil spill that impaired a number of miles of rivers and streams, and
had a number of incredibly significant environmental impacts.

That penalty certainly gets the attention of everybody; and lets
them know that, if you violate the Clean Water Act, there are seri-
ous consequences on the penalty front for doing so.

Mr. TIERNEY. It will also get your averages up there a little bit.
The report also talks about the decline of enforcement activities,

in the last few years before it was issued, of some 45 percent.
You reacted to that, I believe—don’t let me misquote you—I

thought you said that a lot of that was attributed to the fact that
you were shifting some of your emphasis to other enforcement
areas.

My question is, shouldn’t the EPA have enough resources to
focus adequately on both of these areas?

Mr. SUAREZ. How we manage our resources is always, I think,
going to be one of the challenges for my office.
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Under the President’s request we have 3,411 full-time-equivalent
employees, and we have in this most recent budget requested from
the President over $500 million in resources for us.

I think for us the goal is to make sure that we are putting our
resources in the right place.

I don’t necessarily believe in bigger government, I believe in bet-
ter government; and if we can use our resources more effectively,
then I want to do that.

But if, Mr. Tierney, at the end of the day we don’t have adequate
resources, I am very comfortable going to my Administrator and
asking for more resources when needed.

Mr. TIERNEY. Shouldn’t we be a little concerned, though, at being
asked to make a prioritization between one of these areas and an-
other?

I would suggest maybe a review has to be done sooner rather
than later. The 45 percent decline that we have heard mentioned
is a precipitous decline on any basis, and I think it is going to come
down to resources. I’d like to have further interaction with your of-
fice on that as we go forward.

By our calculations, it looks like the administration is looking to
cut 54 enforcement positions. What’s the effect of that cut going to
be on this region? In one previous letter, you may recall that you
indicated that you were in fact studying consolidation or changes
in your field offices.

I’d be really interested in knowing what that study shows. Are
you really thinking of closing down some field offices and consoli-
dating them? How does that affect our region; how does it affect
compliance there? All of those issues, I think, are related.

Mr. SUAREZ. As to the notorious 54 FTE, I apologize, but I think
a little background here is helpful.

When the President submitted his budget request last year, I be-
lieve we were operating under CR. We didn’t have a final budget
in place yet. The President’s increase was for a 100 increase in
FTE.

Subsequent to that, Congress gave us 154 FTE for the operating
plan. The result of which is that now we are faced with a budget
that looks like a 54 decrease in FTE rather than, as the President
intended, a 100 FTE increase in his budget.

We will use however many resources we get. We are trying to op-
erate at full capacity; and with more resources, absolutely there is
more work to be done. We feel comfortable right now that our most
important strategy is to look at the employees that we have, and
where we’re putting them.

As to consolidation, I believe you’re referring to, Mr. Tierney, our
criminal program——

Mr. TIERNEY. Right.
Mr. SUAREZ [continuing]. And we are in the late stages of a re-

view of our criminal program.
I’ve asked a senior member of my staff, who is not a political ap-

pointee, to undertake that evaluation for me. He has been doing a
fantastic job. We anticipate that report will be concluded in Novem-
ber, and one of the issues that will be addressed there is whether
or not consolidation of offices is appropriate and would allow for
more effective use of our criminal enforcement program resources.
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Mr. TIERNEY. So it’s premature to tell us how it would affect our
region?

Mr. SUAREZ. Yes, it is.
Mr. TIERNEY. At one point in our communication back and forth,

you indicated that having 1,500 uncompleted investigations was
normal. Do you still hold that position?

Mr. SUAREZ. Again, I don’t mean to quibble with terminology, but
we have differences for a case open as opposed to an investigation
started.

In order for an investigation to be opened, if you will, it can in-
volve perhaps something as vague as an anonymous letter that
comes into the agency saying XYZ facility is polluting in violation
of their discharge permit. We may have nothing else to go on.

We’ll open up that matter, but it won’t become a case initiation
until we’ve dedicated a certain amount of time, or there is credible
evidence that would warrant further investigation.

That level of open investigations has been fairly constant over
the years, and is to be expected. We want to address that because
we don’t want them to stay open that long——

Mr. TIERNEY. Some of them could be pretty important or signifi-
cant.

Mr. SUAREZ. Some of them may be; when they’re that important
a full case will be opened and initiated, and we’ll move from there.

I’ll note that last year we had the highest number of cases initi-
ated ever in the history of the criminal enforcement program.

Now, a fair number of those were counterterrorism-related in re-
sponse to September 11; but even our core program had over 480
cases initiated in the criminal program. That is one measure of
how active we are.

I think that the answer, Mr. Tierney, is that we are very active.
Some of those investigations turn into cases and some don’t.

Mr. TIERNEY. Just to wrap up, I know the chairman has more
questions, but we were talking about 154, 100.

There are many of us who believe you could use quite well 154.
That’s compliments to you and Mr. Varney and the people that are
working there.

We don’t want to have you form priorities where enforcement
drops 45 percent in one very important area because you have to
switch resources over to another equally important area, just to
make that my position.

Mr. VARNEY. Thank you, Mr. Tierney.
Mr. TIERNEY. Let me just wrap up, then, with a couple more

questions I wanted to cover.
One was the Federal Facilities Significant Noncompliance rate.

The report indicated it was some 5 to 15 percent higher than other
facilities. I’d really like to just talk briefly about, what can we do
about that?

Is it just because of the infrastructures deteriorating in those
areas, or the funding for infrastructures not being there? What do
you have in mind to deal with that, short of penalties?

Mr. SUAREZ. I think, Congressman Tierney, that the aging infra-
structure is a critically important issue that the Federal facilities
must address.
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Just as the communities in Region 1 are facing challenges be-
cause the infrastructure is old and capacity is not there to meet the
growing demand, so too in our Federal facilities we have expanding
services, and we’re just not able to meet some of the capacity that
is there.

Some of the things we are doing is, we are providing more com-
pliance assistance to our Federal partners, so that they understand
our obligations; more importantly, they understand what it takes
to get a facility into compliance.

We have just launched an effort to upgrade and improve our Fed-
eral Facilities Compliance Assistance Center, which is a Web-based
system which would allow our Federal partners to go in, look at
our data base, look at their problems, and figure out how to correct
them.

We are upgrading that system. It’s an important system, and it’s
one that will help.

We are also in the process of undertaking some, for want of a
better word, audits of our Federal Facility partners where we will
be invited in—it’s not an inspection; it’s an audit—to evaluate their
facility and to look at where improvements can be made in order
to get the facility back into compliance.

We’ve had a number of takers. Our success rate has been terrific.
We are again inviting our Federal partners, letting them know

that there are resources available to them. It’s not adversarial, it’s
cooperative; and, we think we’re going to get some good results
there as well.

Mr. TIERNEY. I’m going to telescope some of these things down.
I assume you took the report, and you’re going to address all

these issues in it?
Mr. SUAREZ. We are.
Mr. TIERNEY. Issues of penalty and escalation, you mentioned

earlier. I think those are very important to look at to see what the
effects of those are.

Do you agree that at this point at least there appears to be a
positive relationship between what EPA or the States do in enforce-
ment activity and compliance?

Mr. SUAREZ. I think that there does seem to be a correlation.
Mr. TIERNEY. I think there is, too, and I’d like to see a report

come through about what we’re going to do about it.
What do you make of the fact that the report asserts that facili-

ties that are subject to formal action have the highest rates of re-
cidivism; which I think is a bit of a twist on that?

Is that because we’re getting problem facilities, as the report sug-
gested, and therefore you can expect them to keep being bad; or,
is it because our penalties aren’t high enough, and they’re just sort
of laughing at us and carrying on business?

Mr. SUAREZ. I think it may be those things.
It may also be the need for us to really embrace the smart en-

forcement initiative; because, oftentimes when we’re chasing a
bean it’s very easy for us to go back to a facility that’s a big, com-
plex facility and know that we’re going to be able to find a viola-
tion.
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It’s much more challenging to spend time doing the CSO inves-
tigation and work that Bob has referred to throughout the morn-
ing.

So I think part of it may be that we tend to go back to those fa-
cilities where the bean is easy, not necessarily where the environ-
mental benefit is to be had.

And I want to look to see if there is a correlation, as you spoke
of, of whether or not we can use that resource a little better.

If there is really nothing for the facility to do—it’s got a violation,
it’s going to have a violation again, it’s not changing its manage-
ment process, it’s not changing its pollution-control equipment, and
we’re fining them modest amounts every year and nothing is hap-
pening—we have to ask is it escalation, or are we just going to the
easy ones and ignoring the big problems?

Some of the things I’ve seen from Mr. Tierney indicate to me that
our efforts have oftentimes been directed at getting outputs for the
sake of outputs, and not getting results that matter.

I’m trying to move us into an area where we can say comfortably
that our output has produced outcomes that made a difference—
that we’re not going to focus so much on going back to those same
facilities that are the old tried-and-true, the old reliables, we know
how to get them, where to find them, and ignoring the big ones
that are out there polluting and impairing the waterways, that
would really make a difference.

Mr. TIERNEY. But you’re going to study what to do about the
ones that are out there, and that’s the escalation issue?

Mr. SUAREZ. That’s exactly right. There is no permit to pollute,
if you will; there is no allowance. You’re not allowed to pay a pen-
alty and continue to pollute.

But, my instincts tell me that some of it is related to the prac-
tices that we had historically, and how we need to move in a new
direction.

Mr. TIERNEY. Let me wrap it up, then, with one positive note on
this.

I want to thank both of you, and encourage both of you to con-
tinue on with your issues of environmental justice.

I know what you mentioned in your testimony is important. If
you have comments to make on it, that’s fine; but, I just want to
reiterate the fact that I agree with you on how important that is,
and I want you to come to Congress with any suggestions you have
about making sure we address that issue.

Mr. SUAREZ. Mr. Tierney, I’m delighted that you brought this up.
One of the things we’re doing in our next planning cycle is to

make sure that geographical targeting, to include watershed and
environmental-justice communities, is part of what we’re doing.

I feel very strongly that we must make sure that our environ-
mental-justice efforts are begun in earnest, and that no community
is bearing more than its fair share of the environmental burdens.

It’s something that we believe in, that the administration be-
lieves in, and you’ve got nothing but our full support.

Mr. TIERNEY. I want to thank you both for your testimony.
Mr. OSE. I want to thank both of you for joining us today.
We have some questions that did not get asked, but we’ll send

them in writing; and a timely response will be appreciated.
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And again, we appreciate your being here.
We’re going to take a 5-minute break.
[Recess.]
Mr. OSE. We’re going to reconvene here for the second panel of

our witnesses for today’s hearing.
We are joined on this panel by Steve Thompson, executive direc-

tor of the Oklahoma Department of Environmental Quality; Ro-
berta Savage, executive director of the Association of State and
Interstate Water Pollution Control Administrators; Dr. Shelley
Metzenbaum, director of the Environmental Compliance Consor-
tium; Scott Segal, a partner at Bracewell & Patterson, LLP; and,
Pam DiBona, vice-president for policy, Environmental League of
Massachusetts.

Our next witness is Mr. J. Charles Fox, who is the vice president
of public affairs for the Chesapeake Bay Foundation; and, also Mr.
Eric Schaeffer, the director of the Environmental Integrity Project.

As you all saw in the first panel, we have a certain elaborate
dance we go through; we’re going to have to swear you all in.

Now, you have all turned in testimony for today, and we have
copies at the back. Everybody up here has provided testimony to
the committee. There are copies of everybody’s testimony in the
back for everybody who wishes to see it.

Again, our procedure here is we swear you in; and then each wit-
ness will have up to 5 minutes to summarize. Be assured I’ve read
your testimony; I assure you Congressman Tierney has too. You
don’t have to use all 5 minutes, considering the size of our panel;
it’s an unusually large panel.

[Witnesses sworn.]
Mr. OSE. Let the record show that the witnesses answered in the

affirmative.
Our first witness on the second panel is Mr. Steve Thompson, the

executive director for the Oklahoma Department of Environmental
Quality.

Mr. Thompson, you are recognized for up to 5 minutes. Welcome.

STATEMENT OF STEVE THOMPSON, EXECUTIVE DIRECTOR,
OKLAHOMA DEPARTMENT OF ENVIRONMENTAL QUALITY

Mr. THOMPSON. Thank you.
Mr. Chairman, members of the committee, I would like to take

a moment to explain my understanding of the delegation sections
of the Federal environmental laws.

It is my belief that the framers of these acts understood, even be-
fore it became popular, the phrase ‘‘Think globally; act locally.’’

The Federal laws reflect that activities such as research and de-
velopment, nationally consistent standards, rulemaking, data anal-
ysis and program review are best accomplished at the national
level; but, that implementation could best be accomplished by those
closest to the problem, the States, and in some cases the localities.

The Environmental Protection Agency’s structure of strong re-
gional offices was established primarily to ensure that local solu-
tions could conform with Federal expectations.

Oklahoma’s citizens and regulated entities overwhelmingly sup-
ported us in our delegation effort because, like Congress, they un-
derstood that solutions could best be achieved at the State level.
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Oklahomans also understood that if we chose not to adopt at
least minimum Federal standards and rules and to make a commit-
ment to enforce them, and report our efforts, Oklahoma’s delega-
tion status could be at risk.

For national consistency, however, Congress wisely retained EPA
authority to take enforcement actions where States could not or
would not take action. With that understanding, I want to talk a
little bit about Oklahoma’s concept of delegated enforcement.

It is a guiding principle of our agency that compliance with envi-
ronmental statutes is our goal; and that enforcement, while clearly
a fundamental tool, is only one tool. To help set the stage, keep in
mind that Oklahoma has only two cities with a population greater
than 100,000, and that 94 percent of our communities have fewer
than 10,000 people.

Federal statutes require regulation of facilities that discharge
wastewater, whether large or small. While important, these dis-
charging facilities represent only a portion of the total potential im-
pact to water quality and of Oklahoma’s total effort.

We have 566 discharging facilities; however, the remainder of
our total universe of 2,300 wastewater facilities also have potential
impacts on water quality.

As in the Federal scheme, Oklahoma’s regulatory universe is not
limited to discharge situations. Any enforcement strategy must
begin with the approach that the regulated facility, whether large
or small, is responsible for knowing the regulations to which it is
subject. ‘‘I didn’t know’’ is never an appropriate legal reason for
noncompliance.

From a practical standpoint, however, many of our communities
do not possess and cannot afford to employ the kinds of technical
expertise necessary to understand the multitude of Federal and
State regulations. This is equally true of small businesses that are
swept into the inventory of regulated facilities.

The traditional closed-book test, where government relies solely
on the facility to understand regulation, while legally defensible, is
not practically defensible; so, we provide open-book tests, through
a number of efforts.

First, we provide communities with technical operational assist-
ance. On the industrial and commercial side, we provide targeted
outreach by sector. We also authorize compliance periods after the
outreach to allow the facilities time to come into compliance. Then,
we inspect. Those who fail to take advantage of this opportunity
face enforcement.

Does this reduce the potential for collecting penalties? We hope
so. Does it increase compliance? We believe so.

But, obviously, our assistance and outreach efforts cannot and do
not resolve, or even reach, all noncompliance issues. Sometimes en-
forcement action is necessary.

A typical enforcement process begins when a violation is deter-
mined. If that violation is a release that is a substantial
endangerment to human health or aquatic life, or if the violation
is a failure to properly operate the facility, we will go directly to
an enforcement order.

In many cases the violation from municipal facilities is caused by
deteriorating infrastructure. In those cases we ask for an enforce-
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ment report, we schedule compliance, and we monitor the comple-
tion of that effort.

I have to tell you that I am extremely reluctant to take financial
resources away from a community, particularly a small community,
in the form of a penalty when that funding is vital to meet plan-
ning and wastewater infrastructure needs. Our public-water-supply
supervision program is operated in much the same way.

In conclusion, I believe that enforcement should not be a sepa-
rate and independent effort, and was never intended to be more
than a component of the total regulatory process. We strive for
compliance as our overriding goal; not annual penalties collected.

We urge the Nation to reclaim the unique roles of the States and
the EPA in protecting and improving the Nation’s environment;
and we hope that all of you here today recognize that the States,
despite their ever-shrinking resources, have an obligation to protect
public health and the environment that includes delegated Federal
programs, and beyond.

I’ll be happy to answer, at the appropriate time, any questions.
Mr. OSE. Thank you, Mr. Thompson.
[The prepared statement of Mr. Thompson follows:]
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Mr. OSE. Our next witness is Ms. Roberta Savage; and, again,
she is the executive director of the Association of State and Inter-
state Water Pollution Control Administrators.

Welcome. I recognize you for 5 minutes.

STATEMENT OF ROBERTA SAVAGE, EXECUTIVE DIRECTOR, AS-
SOCIATION OF STATE AND INTERSTATE WATER POLLUTION
CONTROL ADMINISTRATORS

Ms. SAVAGE. Thank you very much, Mr. Chairman.
I have the joy and privilege of being born in Massachusetts and

raised in California, so that covers both the chairman and the
ranking member’s home States.

Mr. OSE. You’re moving up.
Ms. SAVAGE. And our association member from Massachusetts is

a board member, as well as my vice-president for California; so
we’ve got it pretty well covered today.

I would like to thank Danielle and the staff, Mr. Chairman, for
their fine work and for picking us up at the airport. I have really
enjoyed working with your high-quality staff.

I am the executive director of ASIWPCA, a position I’ve held
since 1978. I’ve been in the water business for more than 30 years;
and, like Steve, I started when I was a child.

And I’ve had the opportunity to work at EPA, with an environ-
mental organization, and with a corporate association, again dating
back to 1978, which is now 25 years.

I’ve also had the joy and privilege of working with the framers
of the Clean Water Act, Ed Muskie, Howard Baker and others, who
are the foreleaders of the 1972 statute.

In talking with those folks about what they envisioned, it was
very clear that they knew that the program as they created it
would not be successful unless it was managed at the State level.

I listened to J.P. Suarez, and I listened to Bob Varney. I respect
them both tremendously; but if you listen to them, it sounds like
this is a Federal program.

The fact of the matter is that 45 of the 50 States are delegated
the Clean Water Permitting program. EPA manages only five
States. EPA has larger backlogs in most cases than the States do;
and as J.P. indicated, the enforcement data they shared with you
is only from five States.

When Bill Ricklehouse, a former EPA Administrator, was asked
these questions, he said the most effective enforcement and the
most effective thing we can do is to reach compliance; and to just
count numbers and just count beans is not what we’re about. What
we’re about is clean water, however we get clean water.

That would mean a number of different things. That’s the oppor-
tunity to educate. When a new permittee comes on line, you go and
you help them understand what the rules and regulations are. If
they’re having problems, you send your people out there; you make
sure they understand the requirements.

You go through the whole range of options administratively; and
if they’re a bad actor, then you litigate. Then you cause enforce-
ment to happen, and you make sure that it happens. But again,
what we’re after here is compliance with the statute.
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I’d like to go back because I think Mr. Tierney asked the ques-
tion about what’s the system? And again, in talking with Mr.
Muskie and Mr. Baker, they knew that it had to start at the public
level.

So, what’s the first thing that happens? The public decides how
they’re going to use their water. They designate their use. Then
they set a standard, and then determine load allocations, so that
they can decide how much pollution can go into a water body and
still meet the standard.

So then you incorporate those loadings into a permit.
The next thing is that you make sure that you’re monitoring your

water, so that if anybody is violating a permit you know that; and
then you have your inspections, and then, if you’re not doing what
you need to be doing, then we litigate.

But that, to us, is a failure. That’s the last thing on the list. If
the State has to litigate, they haven’t done the first part of the pro-
gram correctly.

In 1990, Mr. Chairman, there were 100,000 permittees. Today
there are 500,000; and that doesn’t even include the new Confined
Animal Feeding Operations [CAFO] regulations, Combined Sewer
Overflows [CSO] regulations, and the stormwater regulations.

When all of those things come on line, we’re going to have hun-
dreds of thousands of permits more than we currently have.

There are lots of options. We can educate, we can outreach, we
can track, we can provide grants to local governments, and again,
we can go ahead and take action if we need to.

Again, this was never intended to be a Federal program.
It concerns me that the very issues that our Federal colleagues

are not doing what they are supposed to be doing—and I worked
for the agency, as many of us here on this panel have—like provid-
ing the kinds of implementation guidelines, providing the kinds of
policy regulations, providing the Permit Compliance System [PCS]
system, a data system that can successfully track what we’re doing
in the field—which we don’t have; it’s inadequate, it’s old, it doesn’t
track the data, it doesn’t track the toxics that you were asking
about, it doesn’t track mines, it doesn’t track CSOs, it doesn’t track
CAFOs—we’re asking the States to input all of this data into a sys-
tem that doesn’t work.

I would like to suggest that the Feds are the backstop. They’re
not the pitcher, they’re not the catcher, they’re not the batter;
they’re the backstop, and they should only be used as a backstop.

I would like to close by saying that there are a couple of things
that are important here. Forty-five States have NPDES delegation,
and they only have half of the money they need to run these pro-
grams.

When Chuck Fox was the Assistant Administrator, we jointly did
a GAP analysis of how much is needed to run this program suc-
cessfully. Half of the money we need, we don’t have it; it’s not
there. So definitely, the gap is somewhere in the neighborhood of
$700 million to $800 million. Half of that is needed for the compli-
ance and enforcement program.

We need to close that gap; and I would like to conclude by saying
that I too concur that the enforcement component should be inte-
gral to the management program.
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It should not be a separate initiative; it should not take away
from the overall management of the water program. As currently
structured at U.S. EPA, enforcement is costly, it’s inefficient, it’s a
turf battle; it is not the kind of management system that we think
we need at the Federal agency. It is cumbersome, and it doesn’t
function well. In short, the program and the U.S. EPA structure
needs an overhaul.

So, I will be submitting our monitoring program assessment sur-
vey for the record, an article I wrote on monitoring for the Environ-
mental Institute, and finally our strategic plan, that says the goal
of the States is clean water everywhere for everyone, and that’s
what we’re committed to do.

Thank you.
Mr. OSE. Thank you, Ms. Savage.
[The prepared statement of Ms. Savage follows:]

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00089 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



86

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00090 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



87

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00091 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



88

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00092 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



89

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00093 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



90

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00094 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



91

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00095 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



92

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00096 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



93

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00097 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



94

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00098 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



95

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00099 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



96

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00100 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



97

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00101 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



98

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00102 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



99

Mr. OSE. Our next witness is Dr. Shelley Metzenbaum, who joins
us as the director of the Environmental Compliance Consortium.

Dr. Metzenbaum, welcome. You are recognized for 5 minutes.

STATEMENT OF SHELLEY METZENBAUM, DIRECTOR,
ENVIRONMENTAL COMPLIANCE CONSORTIUM

Dr. METZENBAUM. Thank you. Chairman Ose, Congressman
Tierney, thank you very much for the opportunity to speak to you
today.

My comments today focus on a critical but sorely underdeveloped
aspect of the environmental-protection system, the management of
environmental information.

Simply stated, we do not make enough use of information that
we already collect or information that we could get for a small ad-
ditional cost. As a result, we miss opportunities to make the envi-
ronmental protection system more protective, effective and effi-
cient.

In recent years, EPA and several States have made significant
developments in this area, but they are the exception rather than
the rule. That needs to change.

EPA and the States, hopefully with strong bipartisan support
from Congress, need to make it a priority to collect, analyze and
disseminate environmental performance information; not just the
data, but the analyses as well.

It is the analysis that finds successful programs which can be
studied to figure out why they are successful. It is the analysis that
points to areas that need attention.

My statement today reflects insights I’ve acquired as the director
of the Environmental Compliance Consortium.

The Consortium is a collaborative effort of State environmental
protection agencies seeking better ways to measure, manage and
communicate what they do and what they accomplish, especially
about their compliance and enforcement programs.

I share with you today my personal views, not the official views
of the Consortium.

I want to draw your attention to two promising developments in
the use of performance measurements; the Clean Charles 2005 ini-
tiative, which Chairman Ose referred to earlier, and OECA’s recent
pilot performance analysis. My written statements discusses sev-
eral other examples of noteworthy developments in the States.

In 1995 the New England office of the EPA decided that the
piecemeal way it was approaching enforcement did not make sense.

In one geographic area, the Charles River, it decided to break
away from looking at enforcement on a case-by-case basis, and
focus instead on improving water quality. The regional office set a
goal that the lower Charles River would be swimmable in 10 years.

To achieve that goal, it needed to know how clean the river was.
It found that information, not in its own data bases nor in the
State’s, but on the Web site of the local watershed association.

The watershed association measured water quality at 37 points
along the 80-mile stretch of the river once a month, and every
month EPA studied the data. In fact, the team leaders of the Clean
Charles 2005 Initiative are in the room behind me.
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When a downstream monitor showed a worse reading than an
upstream one, which could not be explained by permitted discharge
between the two points, that narrowed the search for problems to
the area between the two points. EPA and the local jurisdiction
then walked the pipes to find the problems.

EPA found numerous illegal hookups to the storm sewer system
and grease balls that were at the juncture between the storm and
the wastewater systems, routing water that should have gone into
the wastewater systems, untreated out into the river. About a mil-
lion gallons a day of raw sewage were going directly into the river
each day.

When EPA found the problem, it responded with tools appro-
priate to the problem; a warning letter, technical assistance, en-
forcement when it was needed, whatever was appropriate to the
situation.

The results of this change in EPA’s approach were measurable.
In 1995 the river was swimmable 19 percent of the time. Five years
later it was swimmable 65 percent of the time.

It’s worth noting that EPA would never have found these prob-
lems if it had done its business the traditional way, sending inspec-
tors out to permitted facilities; because the problems that it found
this way showed up in unpermitted facilities, which hadn’t even
bothered to file for their permits.

Now, about EPA’s recent pilot performance analysis and the
Watch List, this is a giant step in the right direction; and EPA is
to be commended for this work. It’s very useful for EPA to analyze
EPA and State data to find variations that tell important stories.
EPA should do much more of it.

As a Federal agency, EPA is uniquely positioned to enhance the
value of information it and the States collect.

Unfortunately, this EPA analysis is currently only for internal
use. EPA may be planning to share this information with the
States, but not with the public. Limiting distribution of this infor-
mation creates huge opportunity losses.

I can appreciate EPA’s reluctance to make the analysis public.
Problems will undoubtedly arise when they first release it.

The problems are not likely to be fixed, however, without public
distribution of EPA analyses on a routine basis. Preparing and dis-
tributing this sort of analysis should become central to the way
EPA and the States do business.

Finally, I’d like to add two cautionary notes.
First, information does not need to be perfect to be useful. Con-

gress and the EPA should not let the perfect be the enemy of the
good.

Second, I urge EPA to adopt a performance-focused, information-
driven way of doing business. An information-driven system de-
pends on information. Many current efforts to reduce regulatory re-
porting are counterproductive.

I thank you for this opportunity to share my views.
Mr. OSE. Thank you, Dr. Metzenbaum.
[The prepared statement of Dr. Metzenbaum follows:]
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Mr. OSE. Our next witness is Mr. Scott Segal, partner of
Bracewell & Patterson, LLP.

Welcome, sir; you are recognized for 5 minutes.

STATEMENT OF SCOTT SEGAL, PARTNER, BRACEWELL &
PATTERSON, LLP

Mr. SEGAL. Chairman Ose, Congressman Tierney, thanks very
much for this opportunity to testify.

My name is Scott Segal; I’m at the law firm of Bracewell & Pat-
terson.

For much longer than I’ve ever intended, I stayed in Washington
representing, corporations, yes; some trade associations; and even
some non-profits, on various issues of environmental policy.

Special thanks to Mr. Tierney for dragging us out of Washington.
Ipswich is beautiful, and it’s a beautiful day on top of that. Which
reminds me of my first point, the environment in a general sense
is getting much better, and we should spend a lot more time in it.

Gregg Easterbrook recently wrote that almost all trends for envi-
ronmental protection are positive. Specifically with respect to
water-quality trends, he said that toxic emissions have declined by
44 percent nationally. Nearly every other trend is positive as well.

In fact, after spending about $100 billion since the passage of the
Clean Water Act in 1972, about 90 percent of Americans live in
areas that are served by water systems that haven’t had a single
health-standard violation; so it’s a very good record.

The EPA continues to make a strong commitment to traditional
enforcement mechanisms as well as to compliance assurance and
programs like the watershed management that you’ve heard about;
some of the things Shelley talked about a moment ago.

I don’t know what the number of FTEs, full-time employees, is
that have been requested for enforcement, whether was it 170 re-
quested or 154 adjusted or what. I’m not really sure.

All I know is this. Could the number of enforcement staffers
working on water issues specifically, or working for the increase for
enforcement issues generally, could that number be higher? Yes, it
could be higher; absolutely, it could be higher.

But the fact of the matter is, we don’t protect the environment
or enforce environmental programs in a vacuum. In terms of what
our request was for the 2003 budget, the actual number of employ-
ees on the Federal payroll in civilian—it may be even higher, I sup-
pose—in civilian capacities went up about 46 percent.

That’s because of all the new people that were hired at the
Transportation Security Administration; all the people that
checked our baggage, probably, for those of us who flew in here.

Why do I bring that up? Let’s just say that we don’t protect the
environment, or advance any other social policy, completely in a
vacuum. There are many other things the government is trying to
accomplish simultaneously.

I think it’s unfair at times to simply observe that numbers are
down here, numbers of employees are up here, when the govern-
ment is attempting to do so many other things and our priorities
do change.

Does that mean that environmental protection is not important,
or less important? Certainly not. September 11 is just a good exam-
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ple of the way in which social policy tends to change, and the allo-
cation particularly of Federal employees tends to change, over time.

2003 was the largest increase, in history of this data being kept
at least, for an increase in the number of Federal employees.

A word on what we’re talking about when we talk about enforce-
ment of environmental law. Are we really talking about simply a
Federal program? Ms. Savage knows that’s not the case, and I
want to agree with that.

No, of course. In fact, Mr. Thompson’s predecessor testified a cou-
ple of years ago from ODQ that in fact it is the States which are
called upon to do the majority of the work when it comes to enforc-
ing environmental laws.

His predecessor in fact testified that, if EPA begins to aggres-
sively pursue national or regional initiatives without adequately in-
volving the States, there is serious potential for damaging the
EPA-State relationship.

It is not some academic exercise regarding federalism here; al-
though it’s an important principle, of course. There are significant
downsides if the EPA-State relationship is undermined.

The practical impact of undermining States can be to slow down
the rate of settlement of environmental cases by reducing the con-
fidence defendants place in the ability of the States to be the final
word on a given set of facts.

One practitioner observed, ‘‘From the States’ perspective, the
threat of EPA overfiling State enforcement actions may signifi-
cantly undermine its ability to obtain effective settlements with
regulated entities.’’

Here’s the reason why. The State comes into your place of busi-
ness and says, you have violated the law; we would like to sign a
settlement agreement with you that stipulates what you will do to
fix it, and may stipulate a fine.

If you know that the EPA can look at the same set of facts and
overfile on the States, then there is simply no sense of finality; and
it undermines your confidence to want to sign a settlement agree-
ment. That’s a most unfortunate result.

There are of course direct downsides to having inflexible ap-
proaches to environmental enforcement. Eric and I made a cottage
industry running around the country talking about the Clean Air
program, which lasted a couple months.

In that program, pollution-control technologies are discouraged
from being implemented and being installed if people believe they
will trigger enforcement action; but I promise I won’t hijack the
hearing to talk about that anymore.

Mr. OSE. You’re right about that.
Mr. SEGAL. Too late.
The same is true for Water Act programs as well.
There are examples of an industrial facility having an eye-wash

station, which as you know is required by the Occupational Safety
and Health Administration, being penalized for being, ‘‘an
unpermitted water point source to the facility.’’

Does that go on every day with inspectors? Probably not; but the
point is we have to be flexible in the way we implement our en-
forcement mechanisms. If we simply evaluate every environmental
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program by how many fines are issued and how many cases are
filed, that’s a bad approach.

Looking to the future, what does it hold? For Water Act policy,
there are very innovative policies that may obtain. For example,
there are water trading programs, watershed management pro-
grams; and all of these are important developments for the future.

I want to focus for 1 second on trading. We’ve heard a lot about
trading in the air context; there are also trading programs in the
water context.

One thing that I would really hate to have occur is if we ever
get to the point—and this maybe gets to Ms. Savage’s point about
why we need to fold enforcement officers back into the program of-
fice at the EPA—if we ever get to the point where enforcement offi-
cers can essentially use an existing docket of cases that have al-
ready been filed enforcing a particular interpretation of environ-
mental law to avoid clarifying or reforming that underlying envi-
ronmental program. They would argue that to do so would be a
slap in the face of enforcement. If that ever gets to be the case,
then enforcement officers will essentially hijack the program offi-
cers.

That’s a very dangerous proposition. It discourages innovation,
and in my judgment discourages environmental protection.

Thank you.
Mr. OSE. Thank you, Mr. Segal.
[The prepared statement of Mr. Segal follows:]
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Mr. OSE. Our next witness is Ms. Pam DiBona. She’s the vice
president for policy of the Environmental League of Massachusetts.

You’re recognized for 5 minutes.

STATEMENT OF PAM DIBONA, VICE PRESIDENT FOR POLICY,
ENVIRONMENTAL LEAGUE OF MASSACHUSETTS

Ms. DIBONA. Thank you, Chairman Ose and Congressman
Tierney, thank you very much for having me here this afternoon
to speak about the Clean Water Act enforcement.

As you mentioned, I’m vice president for policy at the Environ-
mental League of Massachusetts. We’re an independent statewide
nonprofit organization, and we focus on making sure that sound
environmental policies are developed and then implemented in the
State. We work with more than 50 organizations around the Com-
monwealth, including many watershed associations.

Before I joined the Environmental League of Massachusetts, I
was lucky enough to work at the Charles Watershed Association
while the Clean Charles monitoring program was being put to-
gether.

I guess one of the core messages from my testimony will be that,
before we start talking about handing off all responsibility for en-
forcement of the Clean Water Act to the States, we might want to
look at what the States are doing with their current mandate to
enforce.

The Environmental League has looked for several years at the
Department of Environmental Protection, which is the agency
that’s primarily responsible for enforcing the Clean Water Act in
Massachusetts; and their history has been spotty.

We’ve seen decreases in the number of inspectors; we’ve seen
penalties that do not recover the economic benefit that violators
have gained by not following the law. The agency also has no idea
of how to figure out how many of the facilities are actually in com-
pliance out of the ones that they have in their system.

And then, once they get them into their system with a violation,
they don’t have a cohesive, comprehensive program for following up
on those violations and making sure that they were fixed after the
fact.

We’re currently updating two previous reports on enforcement by
DEP, and we’ll have that done by the end of the year. We’re happy
to pass that on to you when we’re done with it, plus give you the
2002 and hopefully 2003 data.

One of the core reasons why enforcement is lacking in Massachu-
setts, I think, is lack of resources. In the past there has been lack
of resources, because they’ve shifted money from enforcement pro-
grams to making sure that permits move along more quickly.

More recently, they’ve been taking in the resources and moving
them, trying to keep enforcement level; but boy, are we seeing
changes in how the agency is being funded.

Just in the past 2 fiscal years, they lost 25 percent of their work
force, or 289 full-time equivalent employees. We’re thinking that in
fiscal year 2005, coming up, they’ll lose up to another 125 to 150
FTEs.

And I do know from talking to the agencies that having a Fed-
eral mandate to enforce the Clean Water Act is one of the only
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things that’s keeping them on track with enforcement of the Clean
Water Act.

They have said to me that, as they look at where they’re going
to do disinvestments as the budgets are cut, that they’re sticking
with the federally mandated programs. Things like solid-waste
management are going to go by the wayside; because the Federal
Government isn’t saying, here, you must do this.

So we certainly in the States depend on having Federal mandate
and EPA looking over our shoulders to make sure that this is done.

I did want to just mention, while you were all talking about the
monitoring on the Charles River, it’s far more than the State has
done in the past on monitoring, and it did take a nonprofit water-
shed association to get out and do it; but they also had to raise a
lot of money to be able to do it themselves.

And they were very forward-thinking in making sure they were
out there, and had the volunteers who were out at 6 a.m. once a
month to pick up water samples, come heck or high water.

So I think that before we start talking about how much the envi-
ronment has improved, or how much water quality is getting bet-
ter, we really have to make sure that we have some data to back
that up.

I don’t know that having only 40 percent of our water being as-
sessed gives us the backing to be able to say that our water is get-
ting better.

And then, in my written testimony I did give a few examples in
other States of the horror stories that really are happening in other
States in terms of enforcement, including a facility in Alabama that
had 324 Clean Water Act violations before they were taken to task.

So I hope that this is useful to you as we move ahead.
Mr. OSE. Thank you, Ms. DiBona.
[The prepared statement of Ms. DiBona follows:]
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Mr. OSE. Our next witness is Mr. J. Charles Fox, who is the vice
president of public affairs of the Chesapeake Bay Foundation.

Sir, you’re recognized for 5 minutes. Welcome.

STATEMENT OF J. CHARLES FOX, VICE PRESIDENT OF PUBLIC
AFFAIRS, CHESAPEAKE BAY FOUNDATION

Mr. FOX. Thank you, Mr. Chairman and Mr. Tierney. I appre-
ciate the invitation to appear today.

Before joining the Chesapeake Bay Foundation, I had the pleas-
ure and privilege of serving the Secretary of Natural Resources in
the State of Maryland, as Robbi had suggested, the former Assist-
ant Administrator for Water in the Clinton administration.

The Clean Water Act, no question, has been responsible for tre-
mendous reductions in pollution over the past 30 years; but I would
really differ with Mr. Segal, and suggest that our Nation has made
surprisingly little progress in meeting the fundamental goals and
requirements of the act.

Lack of enforcement is the key reason for this limited progress.
At one level, we’ve heard from a number of witnesses today, en-

forcement is the means by which government assures that the per-
mit terms are met by dischargers. At another, more important,
level, I would argue, enforcement is also the obligation of the
States and the EPA to implement the act’s basic requirements.

Why is this distinction important? In Chesapeake Bay, if every
permitted discharge were fully compliant with its permit terms,
Chesapeake Bay still would not come close to meeting water-qual-
ity standards. Unfortunately, I believe our experience is not
unique.

The simple fact is that permit limitations themselves are not suf-
ficiently stringent to protect water quality, and the States and EPA
are ignoring fundamental Clean Water Act responsibilities in far
too many cases.

The Clean Water Act requires that all point sources of discharges
of pollution have a permit that is sufficiently stringent to meet
water-quality standards. The act established a two part strategy to
achieve this.

First, the permits include so-called technology limits which are
based upon national-level regulation for categories of discharges.

Second, the permits should be further strengthened, if that is
necessary in order to meet State water-quality standards.

It is the second step that has been so poorly implemented, in my
opinion, by the States and the EPA; and, the results are painfully
obvious.

Over the past decade or more, our Nation’s water quality has not
improved; and, many indicators suggest that water quality is wors-
ening.

In the Chesapeake Bay, monitoring data has shown that water-
quality parameters such as dissolved oxygen, clarity, and algae
concentration have gotten worse, or no better, at the vast majority
of places in the past 20 years.

This summer, Chesapeake Bay experienced the worst dead zone
we have ever experienced, according to the USEPA.

What is needed? In a word, my opinion is leadership.
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Today we understand well the impacts of pollution, the sources
of pollution, and the means by which we can control pollution. With
few exceptions, the solutions are at hand and the costs are afford-
able.

EPA and the States must seize every opportunity to strengthen
national water programs. Unfortunately, over the past few years
EPA appears to be heading in the exact opposite direction. My tes-
timony has a few more examples of that.

In the Chesapeake we have come to a relatively simple conclu-
sion about how to save the Bay: enforce the law. A majority of pol-
lution in the Bay is regulated by the EPA and the States under ei-
ther the Clean Air or Clean Water Acts.

Both statutes require that permit limits be protective of the pub-
lic health and the environment, and that each law’s respective per-
mits be attained.

Unfortunately, that is not how the permits are being written or
the laws are being enforced. For example, sewage treatment plants
are the second highest source of nitrogen pollution to the Bay; yet,
to the best of my knowledge, not a single permit has enforceable
nitrogen limits. That’s over 300 permits discharging over 1.5 billion
gallons of sewage a day, and no nitrogen limits.

In the Chesapeake, we have come to understand that we will
need to implement a host of actions to the practical limits of tech-
nology in order to save the Bay.

EPA and the States must carry out their existing obligations in
their permitting of large-animal operations, stormwater sources,
new development projects, power plants and sewage treatment
plants.

And Congress can help too. The pending highway bill, for exam-
ple, is a golden opportunity to set aside funds for the States to con-
trol runoff pollution from the roads and highways.

In closing, our Nation has a proud history of tackling environ-
mental challenges.

Workable regulations and consistent enforcement have formed
the foundation of virtually every pollution success story of the past
30 years. This will require bold leadership from the States and the
EPA.

In the Chesapeake, we are confident we can succeed; but we will
need your help and the help of others.

Thank you.
Mr. OSE. Thank you, Mr. Fox.
[The prepared statement of Mr. Fox follows:]
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Mr. OSE. Our final witness is Mr. Eric Schaeffer, who is the di-
rector of the Environmental Integrity Project.

Sir, welcome; you’re recognized for 5 minutes.

STATEMENT OF ERIC SCHAEFFER, DIRECTOR,
ENVIRONMENTAL INTEGRITY PROJECT

Mr. SCHAEFFER. Thank you, Mr. Chairman and Congressman
Tierney, for the chance to testify.

I’m going to try to cover three questions quickly in wrapping up
here. One is the fundamental one, do we have an acceptable level
of compliance with the Clean Water Act? I think the answer has
to be no.

I think a second and separate question is, how is EPA doing with
the resources it’s been given? Pretty well, I think. That doesn’t
mean good enough, but pretty well.

The most important question is, what can Congress do to help
move EPA and the States toward the fishable/swimmable goals of
the Clean Water Act? Because, I think these programs badly need
your support.

On the first point, the Clean Water Act is routinely violated, and
in very serious ways. This is not a debate over bean counting; these
are violations of laws you wrote. I think you’re right to be con-
cerned; they do have public-health impacts, and they do have seri-
ous environmental impacts.

The news media has covered violations at the so-called major
sources, the NPDES acronym we were using earlier. That’s a frac-
tion of the universe.

We’ve got 15,000 large-animal feeding operations that EPA says
need Clean Water Act permits. Less than a third of those have
those permits, according to EPA. This is 30 years after the Clean
Water Act.

We’ve got violation rates that approach 70, 80 percent when it
comes to stormwater requirements. I think it’s a good thing that
EPA’s New England office focused on stormwater in its enforce-
ment program.

When it comes to wetlands, we don’t have a clue what the com-
pliance rate is in this country with respect to wetlands require-
ments.

A big problem that has to be addressed is, we’ve heard 3,400 full-
time employees for enforcement. I urge you to ask the General Ac-
counting Office to take a look at how those resources are distrib-
uted against the size of the universe that EPA regulates. I’ll give
you a couple of examples.

I think you’ve got about 300 of those employees working on the
Clean Water Act, fewer than 30 patrolling 105 million acres of wet-
lands. Those are pretty hopeless odds when you stack the resources
up against the size and scale of the problems they’re supposed to
cover.

To the second point, given those limitations, I think the EPA is
doing pretty well. I think the agency was right to switch its empha-
sis to wet-weather flows; that’s clearly a problem in this area, but
also in many other parts of the country.
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I think some of the settlements that Mr. Suarez has announced
recently are spectacular. They’re environmentally very significant.
These are very, very difficult cases to bring.

I can tell you, they are not generally the kinds of cases that
States like to do by themselves. I don’t think Governors like to take
their mayors to court very often, but sometimes it has to happen;
and, EPA has that role. Without it, I don’t think you’re going to
see those kinds of cases.

So I think Mr. Suarez and Mr. Varney have done pretty well
with the cards they’ve been dealt. I just don’t think the hand
they’re playing is good enough, and that’s I think maybe the most
important part to focus on.

Six points to make there.
First, stop cutting the budget. It has been cut by successive ad-

ministration requests. The Bush administration started with 270
FTEs. Congress said no. They came back and said, how about cut-
ting 130 positions? Congress said no again. This year it’s 54.

Next year is an election year, so I’m expecting to see maybe level
funding, or a claimed increase with the administration at the head
of the parade.

But I hope you’ll continue to push back. If you’ve got 30 people
to cover 100 million acres of wetlands, these are not programs dele-
gated to the States. There aren’t enough resources to cover the ter-
rain.

Second, I don’t think it’s a good idea to improve compliance by
weakening permit standards. I don’t think the Bush administration
needs any encouragement in that direction, so I hope you don’t go
down that path.

Third, I think maybe the one thing this panel can agree on is,
the data systems are a mess. When I heard Mr. Suarez say phase
1, I groaned and think Chuck groaned as well. We’ve all been
there.

When you hear phase 1 coming from a government witness, your
alarm bell should go off. It means a very long, slow process. We
spent a lot of money on this problem, and it’s moved by inches.

There is a lot of bureaucratic resistance at the State level, it has
to be said, to cooperating in this effort; I think you’re going to need
to push it.

We’ve heard a lot about State programs not being funded
enough. It’s true they do most of the inspections in permitting, and
that’s as it should be. It’s true these State programs are under-
funded; they need to raise their permit fees.

Some of them need to establish permit fees. They do not even
have permit fees in some States.

The Clean Air Act requires a State that takes delegation of a
clean-air program to have permit fees to charge the polluters what
it takes to run the program. We need that in the Clean Water Act.
We don’t have it.

We pay to get into national parks; we should pay to pollute in
this country. I think that’s reasonable.

Another point, perhaps a little more mundane. Administrative
penalty authority is lacking on both the Federal and the State
level.
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A lot of cases could be quickly resolved using administrative au-
thority. The Justice Department doesn’t have the resources to take
every case to Federal court; neither do State attorneys general.

EPA’s penalty authority needs to be increased for administrative
actions. A lot of States cannot issue an administrative order unless
the polluter agrees with the settlement. That’s obviously unwork-
able, and that authority needs to be strengthened. I think that will
take an act of Congress.

Finally, if results are ultimately what we care about and what
we can agree on, you might want to take a look at the mandatory
minimum penalty program that New Jersey has instituted under
Republican Governor Ms. Whitman, which has dramatically re-
duced noncompliance in that State.

It establishes the principle that if you violate repeatedly a permit
limit you will pay; and, not surprisingly, that’s been absorbed and
understood by the regulated community, and compliance is much
better in that State. I hope you’ll take a look at that.

I thank you again for giving me this opportunity.
Mr. OSE. Thank you, Mr. Schaeffer.
[The prepared statement of Mr. Schaeffer follows:]
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Mr. OSE. Mr. Fox, I have a specific question.
In your testimony at page 2, you discussed permitted discharges

and the aggregate effect that they would have on the water quality
in the Bay if they were all fully compliant. You stated that if they
were all fully compliant you would still have a problem.

If I understand the system, it’s the State, the 45 States, that
issue the NPDES permits; and you have Maryland, Virginia and
Delaware feeding into the Chesapeake.

It’s also my understanding that those three States that surround
the Chesapeake have an annual conference amongst their Gov-
ernors. Does each State have a different permit standard?

Mr. FOX. The short answer is, yes, they do have different stand-
ards.

But in the end, the Bay itself, even being downstream, has
standards that have to be met by upstream States; so, it is incum-
bent on either EPA or the regulated State to write a permit that
is stringent enough to meet the standards of the Bay.

Mr. OSE. You’re saying the watershed goes beyond the three
States?

Mr. FOX. It actually goes up to Cooperstown.
And then it was determined that the fundamental issue is that

the permits themselves are not being written so as to include some
of the key pollutants affecting the Bay.

Mr. OSE. Well, you mentioned nitrogen.
Mr. FOX. Nitrogen is one of them.
Nitrogen is the biggest and most obvious one; and, we have a

number of concentrated animal-feeding operations, large factory
farms, if you will, that don’t have permits, that in fact have con-
tributed to the degradation of Chesapeake Bay.

Mr. OSE. Would this be a case where EPA would overfile?
Mr. FOX. It could happen either way. I would argue that the

States initially have the responsibility to write this in their per-
mits; and, if the States fail to do it, then the EPA, yes, has an op-
portunity to review all the States permits.

Mr. OSE. I’m still not quite clear on how to get through that.
Mr. FOX. Just to take it out of my backyard, I don’t know the

exact number, but I would bet that a majority of the States right
now face impairments from nutrients, nitrogen and phosphorus.
And, I would bet that the majority of the EPA technology stand-
ards, the uniform kind of blanket standards, do not really address
the nutrient problem.

So, it now becomes, in my opinion, under the Clean Water Act
incumbent upon EPA and the States to now write permits that will
in fact deal with the nutrient impairments that affect so much of
the Nation’s water.

Mr. OSE. Let me jump here a little bit.
Mr. Thompson and Ms. Savage, I specifically want to ask you

both, in your experience, does cooperation between enforcement
and regulatory personnel improve or diminish with compliance?

Ladies first; Ms. Savage?
Ms. SAVAGE. I’ll defer to him. He runs the programs; I’m the

Washington mouthpiece.
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Mr. THOMPSON. I guess I don’t understand how divorcing the per-
mitting people, the rulemaking people, from the enforcement people
improves compliance and enforcement.

The basic understanding of that permit and that rule lies in the
program area. I don’t have any statistics to back this up; I’ve never
understood how divorcing that piece of it improves things.

If you look at OECA’s organization, what EPA has done is taken
the enforcement folks out, and now they have two offices. They
have an Office of Compliance Assurance and an Office of Regu-
latory Enforcement, as if those were two separate things.

In my view, they are not two separate things. There is a contin-
uum of things that you do in an enforcement case based upon the
specifics of that case, and you go along that continuum until you
find the right mix based on the specifics of that case.

I would suspect that what the regulatory enforcement group has
done, then, is then redefine themselves along a media line. So, I
suspect we have an office there, we have an office of water, and we
have an office of solid waste or hazardous waste.

So, how does it improve to separate them from the program, sep-
arate the compliance and the enforcement pieces from each other,
and then have media offices within those groups? It just doesn’t
make common sense to me.

Mr. OSE. You’re saying they should work hand in glove?
Mr. THOMPSON. They should work hand in glove.
Let me tell you something. When we write permits in Oklahoma,

the best ideas for how we get environmental protection come not
from our permitting staff, who tend to sit in rooms and wear green
eyeshades and garters. They come from our inspection staff; they
come from our enforcement staff.

So when we want to write a permit, a general permit or a spe-
cific permit, we get our folks together and we look within the Fed-
eral guidelines of what a permit must include about how to best
address a specific industry.

The people that know best about that are the people that have
been on the ground doing those inspections, doing that compliance
assistance, doing all of those things.

The other thing is, we have a Clean Water Act, we have a Clean
Air Act, we have the Resource Conservation and Recovery Act. We
do not have an overall environmental act.

So the Federal statutes themselves, in my opinion, mandate
those kinds of organizations.

Mr. OSE. Mr. Fox pointed out, and I’m paraphrasing, but the
threshold at the Federal level doesn’t address many of the things
that might be necessary to get effective compliance.

I don’t remember your words, but you talked about States having
a separate ability to adopt statutes for their particular needs.
States would retain the ability to layer on additional levels of pro-
tection of whatever nature they like, and then design their enforce-
ment compliance programs accordingly.

Mr. THOMPSON. When we were delegated the NPDES program in
Oklahoma, we were required to show the resources for statutory
equivalency of the Federal program.

So our statutes and rules reflect the Federal rules.
Mr. OSE. As a base?
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Mr. THOMPSON. As a base.
We have to continue to show that we have the resources to carry

out the program, based on a regional review.
Mr. OSE. In order to preserve the delegation?
Mr. THOMPSON. I have a half-FTE that sits every day and pounds

information into an inadequate EPA data base, the ARS data base
or the PCA data base. I don’t manage my program with that data
base; it’s impossible to manage my program with that data base.

So what I have done, and what many States have done, is create
a data base that allows us to manage that program.

Now, the effort that’s being made, through some work that I was
a part of, is to define data standards so that those separate sys-
tems that States are effectively using to manage those programs
could be tied to the national system so we can aggregate the kind
of data that we need to get a national picture of compliance and
enforcement and monitoring and all those kinds of things.

But, until that effort is complete, or until we’ve modernized the
national data bases to the point where they’re usable for managing
programs, you’re going to see the kind of data gaps that you see
in the reports that showed up in the Washington Post. I have to
admit that Oklahoma was one of them.

Maybe there are some reasons for that. I’m sorry, I’ll quit when
you tell me to; but in the national data base, if I have a municipal
discharger that is pursuing funding to fix an infrastructure prob-
lem, that facility will continue to show up in that data base every
time it reports.

That shows a level of recidivism even though, I have addressed
that with a specific order to fix that problem.

We’ve got to have an engineering report, we’ve got to have money
to fix it, we’ve got to have construction periods; we’ve got to have
all those things. But, that’s one reason.

Another reason is, when EPA delegated the program to Okla-
homa in 1996, they kept a bunch of facilities; Oklahoma shows up
as being the one that is out of compliance with this thing, but a
lot of those things are attributable to the EPA.

One other thing, and I promise to——
Mr. OSE. I know we have a limit because I know what time your

plane leaves.
Mr. THOMPSON. That’s why I’m anxious to take my shot when I

can.
The Watch List, I believe that what J.P. says about that is right.

It is an excellent tool for the management of the program; it can
be an excellent management tool.

But, if it goes public, the same kinds of wrap-yourself-around-
the-axle issues that we’ve got with the NPDES report, we’re going
to get with the Watch List. It is not the end of the discussion; it
is the beginning of the discussion. The public will take it, unfortu-
nately, as the end of the discussion.

Mr. TIERNEY. Thank you.
Dr. Metzenbaum, what do you say about that?
Do you think the Watch List should be public? What are the ben-

efits of it being public? What are the lost opportunities if it’s not?
Dr. METZENBAUM. I think the Watch List should be public. I

think there needs to be an initial wait time to clarify issues with
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the States, and to explain the kinds of issues that Steve is address-
ing.

I think, if you don’t make it public ultimately, then those data
quality issues are not going to go away. You’ve got to fix that un-
derlying data; and until you make the data public so other people
start to use it and analyze it, there just won’t be enough pressure
to clean up the underlying data.

Mr. TIERNEY. Do you agree, Mr. Schaeffer?
Mr. SCHAEFFER. I agree completely.
Mr. TIERNEY. Mr. Fox.
Mr. FOX. One hundred percent.
Mr. TIERNEY. You don’t agree.
Mr. SEGAL. Well, I’ll just say this. I don’t know enough about the

way the Watch List is put together to know if it should be made
public or not.

I do know from the past experience I’ve had with the Toxic-Re-
lease Inventory that there are so many nooks and crannies, too
many failures to update it at a particular time, and too much pur-
poseful misuse of a particular data base to characterize particular
industrial sectors and other industrial sectors. By the time it’s all
said and done, there is so little risk information available in the
TRI that, if I were running a group and wanted to focus the re-
sources of my community advocacy group on, ‘‘the biggest pollutant
in my area’’ and I used the TRI data to do that, I would almost
certainly be pointed in the wrong direction.

So, if it’s good data, release it; if it needs to be scrubbed a lot
more, then don’t release it yet.

Mr. TIERNEY. Better to scrub than to release?
Mr. SEGAL. That’s my sage advice. If it’s good data, release it.
Mr. TIERNEY. Ms. Savage, you have a good background on the

history in this area; you talked to the people who originally drafted
this legislation. Did you gather from them what their intention was
as to how the Federal law would be funded?

Ms. SAVAGE. Certainly. In 1972, for example, the wastewater
treatment construction program had a grant of over $500 million
a year.

From that point, under subsequent administrations, in the 1981
statute we went from $5 billion down to $2.4 billion; and now, with
the SRLF, the State revolving loan fund that was created in 1987,
and then subsequent to that with the drinking-water program, that
$2.4 billion has been cut in half.

So we went from $5 billion in 1972 to less than $1.2 billion just
on wastewater treatment facilities.

It’s a good thing that we’ve had 30 years of point discharge en-
forcement in activity; because if you tried to build this program on
$1.2 billion a year for sewer plants we would be in trouble.

As you well know, Congressman Tierney, for the CSOs and
SSOs, the funding isn’t there. You mentioned in your opening
statement how the money has gone.

So, it’s a real problem. We’re looking at trillions of dollars to en-
hance our infrastructure, and the money simply isn’t available to
do that; we’re going to have to look for Options B, C, D, E and F
because it doesn’t look like we’re going to have the kind of funding
we need to run these programs.
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Mr. TIERNEY. Well, Option A is to go back to the intent of the
law, which is to put the Federal Government’s money where its
mandates are.

I don’t think there is a State or community that would resist
having some assistance with compliance. I think that continues to
be an extreme issue, at least in my district I know it is. They still
have the same regulations to comply with; yet, the money has been
dwindling, and the partnership has been fading.

Ms. SAVAGE. Our rule of thumb is that the Federal Government
should foot the bill for at least 25 percent of the overall program.
They certainly don’t do that at this point in time.

There has been escalation in requirements by orders of mag-
nitude from where we were in 1972, and yet the dollar support has
gone down.

But I want to come back to a point that the chairman asked
Steve——

Mr. TIERNEY. Are you on the same plane as Mr. Thompson?
I’m going to interrupt. You can answer the question for the chair

when he revisits it again. I want to get at some other things, if I
may.

Ms. SAVAGE. Sure.
Mr. TIERNEY. Mr. Schaeffer, what about the claim that the

$5,000, $6,000 penalty limit isn’t something we should be con-
cerned about; that the decline in enforcement activities by some 45
percent because of their shift in priorities isn’t something we
should be concerned about?

As a former enforcement official, what are your feelings on that,
and what ought we do about it?

Mr. SCHAEFFER. Well, I was part of that shift, so I’m implicated
in that sense. I think it made sense to go after wet-weather issues.
They’d been sitting for a while, and they’re very serious.

Again, I never said or thought at the time that meant leaving the
majors alone, or that giving them less attention was a good thing;
it was just the choice that we had to make, or at least the one that
seemed the most rational with the resources we’ve been given.

Again, that’s why I tried to split the questions. Are we getting
good compliance with the Clean Water Act? No. Has the agency
had to make hard choices? Sure.

Mr. TIERNEY. In your mind, is there a connection between the
level of enforcement activity and the level of compliance?

Mr. SCHAEFFER. Yes, absolutely. I just suggest we look at the
New Jersey minimum-penalty program for a good example of what
happens when penalties are collected routinely.

Just one last point on that.
A lot of enforcement, too much enforcement, consists of issuing

a series of paper orders to the same facilities. Those don’t really
have a whole lot of impact. Those need attention. Some States do
an excellent job; some States don’t. And that’s true for EPA regions
as well.

It’s hard to grab that $5,000 number without knowing what the
larger context is; but that’s not a very significant penalty, obvi-
ously, for a large manufacturer.

Mr. TIERNEY. If we go back to the escalation issue, are we really
looking at first trying to help people comply; but, if they’re not, the
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idea is are we escalating appropriately so that they know they can’t
get one fine that they can meld into their overall operating costs,
and continue on ad infinitum?

Mr. SCHAEFFER. Exactly.
Mr. TIERNEY. Dr. Metzenbaum, the data information that we’re

talking about in the so-called PCS system, one of the issues seems
to be that States are not getting the information to that system.

I listened to Mr. Thompson. It may very well be because the sys-
tem can’t be approached, can’t be entered, or whatever; then maybe
the States find it burdensome to provide that information.

Can you straighten that out for us? What’s the real angle here?
Dr. METZENBAUM. I wish I could straighten it out, Mr. Tierney.
I think there is a real challenge. If you are asking anyone to feed

a data system, you have to return the data to them in a more use-
ful form; or they just don’t have an incentive to focus on that sys-
tem.

I think that the distinction Mr. Thompson was making is that
he’s running his own management system.

Eighteen States use EPA’s permit compliance system. Thirty-two
States have built their own systems, and then have to separately
feed the EPA data system. I think part of that is that it’s just too
difficult to extract the data from the EPA system so that it’s useful.

You could imagine a system where you would have the discharge
monitoring reports for different facilities posted online so you could
compare them and organize them by watershed, so that you could
look at similar-size facilities, etc. That would start to be a very use-
ful analysis.

At this moment it’s hard to figure out the usefulness of this. I
have hopes that the upgrade of the permit compliance system will
fix this, but I have no real knowledge that’s going to make me feel
confident. I think that something needs to happen sooner rather
than later, because December 2005 is a long time away.

Mr. TIERNEY. Mr. Thompson, with your plans—you have your
own data base—would you find it more or less burdensome if the
PCS system were updated and made to provide you information
you found useful?

Would that be something you could shift over to; or would you
resist doing it because somehow that would be in your estimation
too burdensome?

Mr. THOMPSON. I think I would prefer, given the investment that
they made in their individual data systems and the comfort that
they have with them, to develop a system where that data can be
aggregated in the national system, rather than transferring to a
new national system——

Mr. TIERNEY. That technology exists somewhere, and can be
done?

Mr. THOMPSON. It could be done; it can.
There is a lot of work, again, on data definitions, different things

that are in effect the same action, and the ability to aggregate that
data. Those systems do exist.

Mr. TIERNEY. Ms. DiBona, let me ask you, in Massachusetts, how
easily can a resident find information about the water where they
live, the facilities near where they live, what damage may or may
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not be occurring? Is it an accessible system? Is it something they
can do?

Ms. DIBONA. I think right now what residents can do is go to the
EPA’s Web site, where they have a watershed program, where you
can click on where you live and they give the data.

The trouble is, we’re not quite sure where that data is coming
from, and what they’re basing that information on.

Some of it’s from the States, and maybe sometimes it’s from wa-
tershed associations; but, as Dr. Metzenbaum pointed out, there is
a lot of data out there that would be very useful if we could figure
out how to put it all in one place.

If I could followup on the other question that you asked about
the States’ ability to use the data and report on it, Massachusetts
has done a very good job of getting grant funding from EPA to
startup their own electronic filing program for both permits and
then monitoring reports. That all gets fed in.

They’re using this as a way to make up for the employees that
they’ve lost. The system can kick out the data that doesn’t match
up with the permit when the monitoring report comes in.

So, we’re arguing with them about how much of that is going to
become public; because that’s the kind of information that is help-
ful to people, what’s happening at the facility down the way from
where they want their kids to swim.

Unfortunately, even capital funds are becoming scarce, to pay for
that. They need $600,000 in capital funds to continue the program
and keep the data base moving, and they’re having troubles getting
that right now.

Mr. OSE. Mr. Thompson, is your system Web-based?
Mr. THOMPSON. It is.
Now, the system that I’m using most successfully is the one for

air. We’re in the process of developing one for water. We have indi-
vidual data bases that we use to manage our water program; not
the kind of collective system, aggregated system like we do.

In fact, the system that I discussed about sharing data, the sys-
tems would have to be Web-based in order to be useful.

Mr. OSE. Ms. Savage, you had something you wanted to go back
to.

Ms. SAVAGE. Yes, a couple, three or four points.
Mr. THOMPSON. You’re going to say what I meant to say.
Ms. SAVAGE. Yes, I’ve been doing it for a long time.
When Steve was talking about the difference between the divorce

which took place about 10 years ago at the EPA, separating out
from the programs and creating OECA, there was a reason that the
agency did that; but, it was primarily for the optics of looking as
if enforcement was a higher priority.

What in fact happens, however, is that you have two AA ships,
two Assistant Administrators instead of one program AA. You have
two similar systems, two organizational structures, two sets of
staff, two sets of operating activities. You have two strategic plans.

Let me give you an example of why this is a problem for the
States.

We had been negotiating with EPA and working with them on
a strategic plan when Chuck was the Assistant Administrator.
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That means we were working with the Office of Water to develop
the strategic plan for the water program.

OECA isn’t part of that discussion. So, 2 or 3 years later we can
be negotiating and working through a strategic plan; OECA comes
in, they weren’t part of the water process, but working on their
own. They didn’t give us the data points that they wanted incor-
porated into the water program. They have a separate and totally
different set of criteria.

So that is very difficult for the States to manage, because it’s a
duplication of effort. You get at the regional effort, so now you’ve
got Bob Varney in Region I; now he’s got two AA-ships to deal with
at the regional level.

By the time you get down to the State, you have two incredibly
complex sets of bureaucracies working at odds; let alone the turf,
let alone the budgets, let alone reporting to the Administrator, and
so on.

So it’s a very complicated system; where if you have one organi-
zational structure setting the goals and enforcing the law you have
a combined effort, you know where the problems are, you solve the
problems and you deal with them. That was the point I wanted to
make.

I wanted to go back to a coordinated water program.
Mr. OSE. Before you leave that point, you’re speaking to the co-

ordination efforts in implementing improvements to the environ-
ment?

Ms. SAVAGE. Correct, and implementing the Clean Water Act.
I think Eric Schaeffer mentioned the fact that we were having

difficulties with stormwater, and Chuck Fox mentioned about nu-
trient standards. He’s absolutely right; nutrient standards need to
be put into our water-quality standards and into our permits.

I would just mention that the CAFO animal-feeding operations
were only promulgated in the end of December; so it takes a little
while for that to happen. I think he’s absolutely right; it needed to
happen. Animal-feeding operations are a huge issue.

Two last points. One is that California also has a minimum pen-
alty of $3,000 per violation, and they are finding that to be very
useful. The program has been so desiccated that they can’t do
anything——

Mr. OSE. Per violation, or per day?
Ms. SAVAGE. Per violation. It might be $3,000 per day. Actually,

I’ll have to check that.
Mr. OSE. There have been a lot of bills signed in the last 10 days.
Ms. SAVAGE. That’s true.
Then I wanted to come back to something that Mr. Varney said.

My organization sponsors World Water Monitoring Day, which is
Friday this week. We are inviting partents, teachers, and kids out
to go and monitor their waterways for pH, temperature, and oxy-
gen demand.

Also, I endorse everything he said about citizen monitoring. The
reason we created World Water Monitoring Day is that we don’t
have enough bureaucrats in the world to do all the monitoring we
need.

If we can get the people out there in the waters, walking the
streams, doing it on a regular basis and recording it into a data
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base—sadly, it’s my data base and not an EPA data base—at least
we’re getting a data base. We’ve got to be ahead of the game.

But, I did want to take issue with the idea that the Massachu-
setts program or another other predecessor program is not a dele-
gation. The program enforcement of NPDES is calculated at the
Federal level, not at the State level.

I can understand your frustration. On the other hand, oftentimes
the State gets lumped together.

Ms. DIBONA. We do share a delegation. It’s not totally with EPA,
and it’s not totally with the State. They collaborate on all——

Ms. SAVAGE. The responsibility.
Mr. TIERNEY. So, they go like this (gesturing) when it becomes

appropriate.
Ms. SAVAGE. Yes, exactly.
But, I believe enforcement and permitting authority is at the

Federal level. That doesn’t mean that the State doesn’t have re-
sponsibility and they don’t do some of the work; but they have the
ultimate responsibility.

Mr. OSE. What I hear all seven of you talking about is the qual-
ity of information.

Ms. SAVAGE. Yes.
Mr. OSE. Item No. 1 is the quality of information that the deci-

sion is being made on.
That gets to, as Mr. Thompson said, the collection and the trans-

mission of that data to the people who are responsible for enforce-
ment, for compliance and the like.

And yet, along the Charles River I think the two of you were in-
volved in a system that used volunteers—I don’t know if it’s Web-
based or otherwise, I’m presuming it is—they used volunteers to
collect information and monitor the status of the river, the outcome
if you will; not the output, but the outcome of the collective efforts.

This seems like common sense to me. What am I missing?
Mr. FOX. Mr. Chairman, you’re right on target.
As the person who actually helped create the assistant-

administratorship for information in the former administration of
the EPA, I think this is a relatively important point.

We have the technology today that allows anyone in their homes
to find out anything, and frankly allows Steve’s program in Okla-
homa to seamlessly interact with any Federal program.

The key issue here is the data standards. Do you measure mer-
cury in milligrams per liter, or do you measure mercury in some
other unit? Do you measure your enforcement in one or another
unit?

Frankly, I think it comes down to a leadership question. I’m not
saying it’s EPA’s fault, or the States’; someone has to make the de-
cision, what is the data?

Once that decision gets made, you watch; technology takes over,
and this information becomes available to the public like that. Not
quite that simple, but almost.

Mr. OSE. In addition, you attract public sector and private sec-
tors partners who contribute.

Dr. METZENBAUM. I think data quality, data availability, analysis
of the data, dissemination of it is critical.
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I just want to address two issues. Mr. Thompson talked about
EPA being able to take data from the States, and I think that’s a
fantastic model; but it does mean the EPA has to assume a much
stronger role in enforcing the quality of the data than they have
been assuming.

The question was raised earlier about discharge monitoring re-
ports, and whether or not the accuracy of those is actually checked.
If you’re going to move to this kind of a system, you actually have
to take care of the management of the information.

Then, getting it out to the public starts to engage the public in
doing the analysis as well.

I just want to point out that EPA’s ECHO system, environmental
compliance history online, is a very powerful system. It begins to
make it easier for the public to analyze the information; but it only
takes a baby step.

You talked about a lot of the analysis EPA has done. Why can’t
we all push a button and do some of our own kinds of analyses the
way EPA has done and beyond, that actually start to look at com-
pliance history, discharge and compliance trens in different water-
sheds and different places, for different kinds of facilities?

I think you’re completely right; information is an unbelievably
powerful tool. We need to manage it and play a leadership role. We
need the States and EPA to do that.

Mr. TIERNEY. Mr. Schaeffer, you were shaking your head?
Mr. SCHAEFFER. I don’t know where to start. Just on a factual

issue, the CAFO regulations have been around since the early
1970’s.

Mr. TIERNEY. The CAFO regulations?
Mr. SCHAEFFER. I’m sorry; the large-animal feeding operations.
Mr. OSE. You come from an agricultural State; you know this

issue.
Mr. SCHAEFFER. That are the source of so many water-quality

problems.
The basic regs have been around for a long, long time; 30 years

at this point. I just didn’t want to let that pass.
I think a second point on the data issue which is a real sticking

point is that it’s not just the quality issue which is very important;
it is the public-access issue. I do think we have deeply held views
amongst some State regulators that in effect they own the data,
and it’s for them to shape it and let it out to the public as they
see fit.

I have to say, I’m extremely uncomfortable with that. I think the
data belongs to the public. In many cases it’s required by law to
be made public, and we ought to make it easier to get.

I think this idea that the public, if they get TRI information on
toxic-release inventory, or if they get information on noncompliance
are going to somehow panic and run like lemmings into the sea,
is just silly.

We had a Washington Post story; so what? We’re all here still
alive. The flag is still flying over Oklahoma. We can survive.

We need to get this stuff out and on the street where we can de-
bate it, and not have it be something that’s controlled by, frankly,
bureaucrats; whether they’re at the Federal level or the State level.
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Mr. TIERNEY. Do we need to change the law to make that hap-
pen; or just——

Mr. SCHAEFFER. I think we might want to look at the statute
itself, because I do think this is an intractable political issue; which
may mean it will be tough for you as well, but it’s going to be very
tough to solve at the agency level.

Mr. TIERNEY. Mr. Segal?
Mr. SEGAL. Just a quick response.
I’ve heard about the need for access to information for ‘‘We the

People.’’ I’ve heard about the need for access to information of a
State-level bureaucracy speaking to a Federal-level bureaucracy.

But remember, when we talk about enforcement, we’re also talk-
ing about the relationship between the government and the regu-
lated community.

I think we could use a little bit of improvement in the quality
of the information that goes to the regulated community.

By that I mean that if you’re going to have a successful enforce-
ment program, those mandates, those priorities, have to be made
clear, interpretations of law have to be made clear, to the regulated
community.

When they are not, and when the enforcement program becomes
a moving target, a lot of mischief is done; and I frankly would say
that a lot more is spent on litigation than is spent on environ-
mental improvement, and that’s too bad.

Mr. TIERNEY. I spent a good deal of my life in litigation; and I’ll
tell you, if they want to litigate them to avoid them, they’re going
to do it.

We have to make it clear, and nobody disputes this, that what
they do with that is going to be on their conscience.

Mr. Schaeffer, let me ask you a question that I asked Mr.
Suarez.

What do you make of the assertion that facilities subject to for-
mal action have higher rates of recidivism than the ones that don’t
have formal action taken? Is that because we’re focusing on prob-
lem facilities and they’re more likely to keep on being bad, or is it
because our fines and what we’re doing aren’t enough of a concern?

Mr. SCHAEFFER. My sense is maybe some of both, but you are
dealing with some tough problem facilities. The truth is I really
don’t know, and that would be a good question to pursue with EPA.

Mr. TIERNEY. Anybody, right to left, I’d like to all give you an
opportunity to give make some closing statements. Do you want to
quit while you’re ahead?

Mr. SCHAEFFER. I appreciate the time.
Mr. OSE. Can we get Mr. Thompson first? He has a plane to

catch.
Mr. THOMPSON. I will be brief.
Mr. TIERNEY. I purposely started from the right.
Mr. THOMPSON. I think there are two things.
I think there is a need for improved data. I think there is a need

for Congress to look at each component of this and really analyze
who does what best.

There are things that States, because of their proximity to the
issues, can do better than the Federal Government; and there are
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things that the Federal Government can do that the States cannot.
I’m not sure we’re optimizing those resources in the best way yet.

I will also say that, as the information gets better, I believe that
the solutions will be more and more driven to the local level; and
to look at the responsibilities of States and of the EPA in that con-
text will become more and more important.

Mr. TIERNEY. Thank you.
Ms. Savage.
Ms. SAVAGE. In addition to more money and flexibility—I had to

get that in, guys; they were teasing me early on, don’t you get tired
of saying States need more money and flexibility, so I had to throw
that in—one of the things that I think is absolutely essential is bet-
ter monitoring.

For my part, we’re doing World Water Monitoring Day, to get
citizens in the water. People every year going back to their streams
and waterways take responsibility, educate themselves, and get the
kids to learn about water quality.

Last year we had 75,000 and we’re hoping for more than a mil-
lion this year.

One of the things that the chairman asked was why isn’t that
such a great idea, and why can’t we manage programs that way?
The reason is, it’s great to have kids in streams, and the people,
but that’s not quality assurance and it’s not quality control.

If our attorney friends need to go to litigation for enforcement ac-
tion, they’re not going to be able to use citizen science data, for the
most part. So, while it’s an education tool, we can make decisions,
we can raise it to the government level, we can follow it up with
studies.

Citizen data often cannot be used for the enforcement of legal ac-
tivities. We need more enforcement; we need to put more attention
in that area.

Mr. TIERNEY. Thank you.
Doctor.
Dr. METZENBAUM. I want to thank this committee for opening

questions about how you can encourage increased use of informa-
tion, skillful use of information, how you can leverage that informa-
tion, use that as part of a tool in the regulatory system to improve
environmental quality.

And I want to ask that you continue this line of inquiry. I think
it’s a very positive one, and that the solutions are not simple.

A lot of it is organizational inertia, but a lot of it is just very
tough work that needs to be sorted out.

I hope you’ll continue this line of inquiry, so that we can make
real progress in a bipartisan way and encourage skillful and ag-
gressive use of information in this area.

Mr. TIERNEY. Thank you.
Mr. Segal.
Mr. SEGAL. Congratulations to everybody; I think it was a very

interesting hearing. A lot of points were made.
I think that I would be satisfied on a going-forward basis for en-

vironmental enforcement in this country if environmental enforce-
ment administrators simply took a Hippocratic oath, which is sim-
ply that they would do no harm.

VerDate 11-MAY-2000 12:27 Aug 02, 2004 Jkt 000000 PO 00000 Frm 00165 Fmt 6633 Sfmt 6633 D:\DOCS\94495.TXT HGOVREF1 PsN: HGOVREF1



162

You can’t swear that Hippocratic oath at this point as between
the relationship between the Feds and the States; you can’t swear
it as to the embracing of innovative approaches, both environ-
mental management of facilities and environmental management
within agencies.

If we could just do what makes sense and not focus on turning
everything into litigation, I think we would all be better served;
and, that’s a declaration against interest.

Mr. TIERNEY. I would say.
Ms. DiBona.
Ms. DIBONA. I’ll try to be a little shorter than Mr. Thompson,

but——
Mr. SEGAL. You are shorter than Mr. Thompson.
Ms. DIBONA. When we talk about having the data in good shape,

it’s because we want to make sure that people are doing the right
thing.

In the Charles, there was regular monthly monitoring at 37 sites
in a limited area of the river ongoing for many, many years.

Once a year isn’t enough; once every 5 years that our agency
goes out and monitors isn’t enough; and even the 3 months that the
students can go out and monitor the creek isn’t enough.

You need to have ongoing monitoring, and volunteers aren’t free.
Just because we say, oh, volunteers will take the data doesn’t mean
we don’t have to go back and do the quality assurance and quality
control to make sure that the procedures are proper and to have
the resources to coordinate all that, that they have the equipment
that they need, the laboratory monitoring.

Mr. TIERNEY. Thank you very much.
You gentlemen still pass?
Mr. FOX. Yes.
Mr. TIERNEY. I thank all the witnesses for your testimony and

time. Mr. Chairman, I thank you for coming.
[Whereupon, at 1:50 p.m., the subcommittee was adjourned.]
[Additional information submitted for the hearing record follows:]
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