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(1)

SMALL BUSINESS LIABILITY REFORM 

THURSDAY, JULY 22, 2004

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON REGULATORY REFORM AND 

OVERSIGHT, 
COMMITTEE ON SMALL BUSINESS 

Washington, D.C. 
The Subcommittee met, pursuant to call, at 2:05 p.m. in Room 

311, Cannon House Office Building, Hon. Edward L. Schrock 
[chairman of the Subcommittee] presiding. 

Present: Representatives Schrock, Kelly, Velazquez and 
Christensen.

Chairman SCHROCK. Let us go ahead and begin our hearing. We 
are glad to have Congressman Chabot here. 

Our hearing today addresses the cost of tort liability to the small 
business community. Tort liability has become a cost of doing busi-
ness in the United States that makes us less competitive. One 
study puts the cost at 4.5 percent of manufacturing output. That 
is four times as much as those in Canada, the United Kingdom and 
Japan. 

It has been as much as eight times as high as those in Mexico, 
Taiwan, South Korea or China. Other nations have far better and 
less costly tort systems. A study sponsored by the U.S. Chamber 
shows the cost of tort liability for small businesses in America is 
$88 billion a year. Small business bear a disproportionate share of 
the total tort liability burden. Although taking in only 25 percent 
of business revenue, they face 68 percent of the tort costs. The av-
erage liability cost for small businesses is $15 per $1,000 of rev-
enue, while large corporations average $5.39 per $1,000 of revenue. 

Reducing the cost of tort liability is clearly an issue of great im-
portance to small businesses. The president has made ending law-
suit abuse a cornerstone of his plan for economic recovery. In a 
speech in Mississippi he said, and I quote, ‘‘Junk and frivolous law-
suits can ruin an honest business. Listen,’’ he said, ‘‘small busi-
nesses are the backbone of our society. Most new jobs are created 
by small businesses. And when you have junk and frivolous law-
suits that could completely wipe out a small business hanging over 
the heads of small business people it doesn’t help. It hurts eco-
nomic vitality and economic growth.’’ 

The president clearly sees the threat of frivolous lawsuits and 
our current tort system to the strength of the American economy. 
It is incumbent upon Congress to vigorously reform the system. 
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We are fortunate today to have Ohio Congressman Steve Chabot 
with us. I can say without question there are few members of this 
chamber, this Congress, who could rival his commitment to restor-
ing common sense to our legal system and protecting small busi-
ness. We are anxious to hear from him today and lucky that he 
could be here with us. 

It is important to remember that small businesses generate near-
ly 80 percent of the new jobs each year in this country and account 
for 50 percent of its total payroll—total private payroll, and re-
cently they have been critical to our economy. From 2000 to 2001 
small businesses created 100 percent of the net new jobs. Every ef-
fort should be made to protect and encourage small business devel-
opment. 

I would like to thank the congressman for being here as well as 
those who will follow him. I feel we have two exceptional panels of 
witnesses before us and I look forward to all their testimony. 

Before we go to Congressman Chabot I would like to yield to Ms. 
Velazquez for any comments she might have.

Ms. VELAZQUEZ. Thank you, Mr. Chairman. 
Today we will examine the liability costs of small businesses. 

Congressman Chabot, I appreciate your taking the time to be here 
to discuss the Small Business Liability Reform Act which you intro-
duced last year. Given that you have taken a lead on this issue I 
look forward to hearing your observations on this matter. 

We have all heared the arguments on the need for tort reform, 
the costs to taxpayers and the costs of rising premiums. We need 
to work in a bipartisan manner to get the heart of this program 
and formulate solutions that meet the needs of our nation’s small 
businesses and consumers. Any wholesale changes to our legal sys-
tem must be based on independent empirical data, not just the 
emotion of the issue. In my time on the Committee, I have heard 
many compelling stories but have seen little compelling data. In 
fact, my review of the Bureau of Justice statistics and National 
Center for State Courts concerns an across-the-board 10-year de-
cline in tort filings and awards. 

When addressing policy changes, Members of Congress have the 
responsibility to ensure that decisions are based on unbiased infor-
mation and evidence. I hope today’s hearing will provide an oppor-
tunity to separate the hard facts from perceptions. In order to move 
forwards, we must first pinpoint the systematic problems that are 
hurting our nation’s small businesses. Armed with this knowledge 
we can then cross-target solutions and ensure that we do not create 
unintended, long-term consequences that will harm small busi-
nesses. 

I am concerned that if we do not have a better handle on what 
our small businesses need, we will end up with policies that offer 
them no help. In the zeal to help our nation’s entrepreneurs, we 
have seen several bills move through this body that were rep-
resented as small business relief. In reality the lion’s share of bene-
fits went to large corporations, and small businesses received just 
a fraction. 

The consequences for small businesses and consumers are far too 
serious to repeat this pattern with liability reform. NFIB’s own sur-
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veys and independent polls all show tort reform is not a high pri-
ority for small businesses. So let us slow down and figure out what 
is really going on. Once the liability needs of our nation’s small 
businesses are adequately assessed, balanced policy reforms can be 
pursued. 

In the meantime we should focus on health insurance, tax re-
form, work force issues and regulatory relief. These are the issues 
that consistently rank as the top concerns for U.S. small companies 
and are where we can have the most impact in supporting the 
growth of our nation’s small business owners. 

With that I thank the Chairman and I look forward to the testi-
mony of our witnesses.

Chairman SCHROCK. Thank you, Ms. Velazquez. Would Dr. 
Christensen like to have an opening statement?

Ms. CHRISTENSEN. Thank you, Chairman Schrock. I am really 
glad that the Subcommittee is holding this hearing to look at the 
merits of H.R. 2813, the Small Business Liability Reform Act. Re-
portedly, small businesses bear significant share of the costs of 
U.S. tort liability, $88 billion annually. But what I would like to 
also find out is what percentage is that when one considers all 
businesses and how much of that is due to personal injury suits. 
Also, what kinds of businesses are included in that report? 

For example, if health-related businesses are included and we 
consider them small businesses I think that would significantly 
skew the results of the study. But whatever the costs and the 
make-up of the businesses, if small businesses do bear a dispropor-
tionate burden of liability costs or if liability costs are significantly 
burdening them, regardless of the proportion of the costs or rela-
tionship to the larger corporations, it is something that this Com-
mittee needs to look at, examine thoroughly and fashion a remedy 
for. But caps have not proven to be an effective approach. 

I really want to commend Representative Chabot for his effort to 
provide tort reform for small businesses. But the bill does raise 
several concerns, including what is the definition of small business, 
its caps on punitive damages, limits on non-economic awards, and 
preemption in some cases of state law. 

Other portions of the legislation really provide no protection for 
the injured. In fact, the injured party under this bill appears to be 
less protected. 

It in fact reminds me a lot of what we went through on mal-
practice reform. And I would wonder since there is no clear defini-
tion of which small business needs are covered, if this is not an-
other approach to achieving malpractice tort reform without really 
calling it that. But as a physician I do share—I would not want to 
say that malpractice reform is not needed. I think I share the same 
concern in that case that I share, that I have for small business 
where relief is needed. But I really do not think that caps are the 
answer. What we really need to do in both cases is to really take 
a comprehensive approach that includes the assessments of what 
the causes are for the increasing premiums and the increasing 
costs that are incurred by small businesses in this case and really 
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do a bill that addresses each one of those issues, look at the cause 
and craft some remedies that really get to the bottom of it. 

But I am interested to hear the testimony today and to hear from 
our colleagues and see if this bill can in some fashion address some 
of the issues that small businesses are facing.

Chairman SCHROCK. Thank you, Doctor. 
Congressman Chabot is the chairman of the Subcommittee on 

the Constitution, also a member of the Small Business Committee. 
And as soon as he does his testimony he has to return to the Floor. 
He is speaking on legislation and he has to get back. 

So with that, the floor is yours, Steve. 

STATEMENT OF THE HONORABLE STEVE CHABOT, U.S. HOUSE 
OF REPRESENTATIVES (OH-1)

Mr. CHABOT. Thank you very much, Mr. Chairman. It is cer-
tainly a pleasure to be here this afternoon. And as you mentioned, 
I am not going to be able to stick around after my testimony be-
cause I am going to have to get to the floor. We are involved in 
fairly non-controversial issues, gay marriage. So obviously it is a 
very involved issue and they are debating it as I speak. So I am 
going to try to keep my testimony fairly concise. And I appreciate 
the members here and I appreciate the remarks that I did hear. 
And thank you for giving me the opportunity to appear before the 
Subcommittee this afternoon on behalf of H.R. 2813, the Small 
Business Liability Reform Act. 

This legislation was first introduced back in the 106th Con-
gress—this, by the way, is the 108th Congress that we are in 
now—by our former colleague, Congressman Jim Rogan of Cali-
fornia and was passed in the House on February 16 of the year 
2000 by a 221 to 193 margin. It was not considered in the last Con-
gress, the 107th. I reintroduced the bill in this Congress, the 108th, 
along with my democratic colleague Ken Lucas from across the 
Ohio River. Ken, of course, is Kentucky and I am Ohio. So we in-
troduced this together. So it is a bipartisan piece of legislation. 

The frequency and high cost of litigation is a matter of growing 
concern to small businesses across the country. Today’s civil justice 
system presents a significant disincentive to business start-ups and 
to continued operations of existing businesses already in existence. 
The litigation costs and excessive judgments affecting small busi-
nesses have escalated out of control, destroying lives and busi-
nesses and affecting communities both in and out-of-state. 

Small business employ after all nearly 60 percent of the Amer-
ican workforce. Further, more than 60 percent of small business 
owners make less than $50,000. A lot of the public thinks that you 
are the owner of a business, you are a wealthy individual. That is 
clearly not the case. It is in some circumstances but in more than 
half it is not. 

Small business owners know that if they are sued they will have 
to choose between a long and costly trial or an oftentimes expen-
sive settlement. Either choice significantly impacts the operations 
of a business and the livelihood of its employees. And I think that 
is something that oftentimes gets lost in these, especially by some 
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of my, I think some of my folks that may disagree philosophically 
with tort reform and some other things that when a business goes 
down the drain because of a lawsuit it is the employees, the little 
guys and the little gals that are oftentimes hurt the most when 
that business goes under. Most business decisions today are made 
with this new reality in mind. These decisions ultimately affect the 
hiring of new employees, improving existing products or intro-
ducing new ones. And they also involve long-term planning. 

H.R. 2813, this bill, helps remedy this situation. It is not the so-
lution to it but it is I think a first step. 

The Small Business Liability Reform Act is after all, as I men-
tioned, a bipartisan bill that would make the necessary reforms 
that have been at the forefront of the small business community’s 
agenda for a number of years now. 

Under Title I, the bill would limit punitive damages to $250,000, 
a quarter of a million dollars, or three times the amount awarded 
to a claimant for economic and non-economic losses, in other words 
what lawyers refer to as compensatory damages. It would also 
eliminate joint and several liability for non-economic losses, instead 
making defendants responsible for an amount consistent with the 
harm contributed. And it would also preserve a state’s right to leg-
islate intrastate, in other words within the state, disputes by allow-
ing a state to elect out of the statute if all the parties to the law-
suit are citizens of that particular state. 

These changes protect small businesses from being unnecessarily 
punished unless it is established that the conduct that has occurred 
warrants such a penalty. And it protects small businesses and indi-
vidual defendants from being liable for non-economic damages that 
they did not cause. In addition, this bill would make certain re-
forms for product sellers and distributors other than manufactur-
ers. The chain of distribution of a product provides plaintiffs with 
wide choice of defendants, including sellers and distributors, who 
may never have physical control over a product from which to join 
in a product liability lawsuit. 

Under Title II, product sellers and distributors would be held lia-
ble for injuries caused by defective products only if, number one, 
the seller was negligent; two, the seller breached an express war-
ranty or; three, the manufacturer was judgment proof. These re-
forms would reduce the exposure that sellers and distributors face 
in the product’s so called ‘‘chain of distribution.’’ 

Mr. Chairman, reform is needed to protect small businesses, pro-
mote the flow of goods across state boundaries, and inject fairness 
into a legal system that is escalating out of control. While pursuing 
these reforms, we must be cognizant of and protect the rights of 
those plaintiffs with legitimate claims. And I believe that this bill 
accomplishes both. 

Mr. Chairman, I want to thank you again for holding today’s 
hearing. And I thank my colleagues on the Subcommittee for giving 
me the opportunity to speak on this important issue. And I want 
to once again thank my colleague Ken Lucas for his leadership in 
co-sponsoring this bill along with me. And thank you for your 
time.[Congressman Chabot’s statement may be found in the appen-
dix.] 
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Chairman SCHROCK. Thank you, Congressman. Thank you very 
much for being here. 

Ms. Kelly has to go to a meeting here shortly. I must vote. I am 
going to put this Subcommittee in recess until 2:45 until I get back. 
I assure you I will run down there and I will run right back. I will 
not dilly-dally, I will be back as quick as I can. The second panel 
could be sitting and getting set up in the meantime. 

So we will recess for a few minutes. 
[Recess.]

Chairman SCHROCK. I will call the hearing back to order. Thank 
you again for your indulgence. 

We are happy to have the second panel with us today. Let me 
first introduce our first witness who is Lisa Rickard who is the 
President of the U.S. Chamber Institute for Legal Reform. Ms. 
Rickard is a graduate of the Lafayette College in Easton, Pennsyl-
vania, and received her law degree from American University. 

Before we begin I would just ask you all if you could help us with 
the five minute rule. On the front of the table is a box that lets 
you know when your time is up. It will turn yellow and then red, 
then the trap door opens and away you go. 

So, Ms. Rickard, the floor is yours. Thank you for being here. 

STATEMENT OF LISA A. RICKARD, INSTITUTE FOR LEGAL 
REFORM, U.S. CHAMBER OF COMMERCE

Ms. RICKARD. Lisa Rickard, President of the U.S. Chamber Insti-
tute for Legal Reform. The U.S. Chamber is the world’s largest 
business federation, representing more than three million busi-
nesses and professional organizations of every size, in every busi-
ness sector, and in every region of the country. The U.S. Chamber 
founded the Institute for Legal Reform in 1998 with the mission of 
making America’s legal system simpler, fairer and faster for every-
one. On behalf of the Chamber and ILR, I appreciate the oppor-
tunity to testify before the Subcommittee today on the effect of law-
suit abuse on small business. I would also request that a copy of 
my testimony and the full ILR study, ‘‘Tort Liability Costs for 
Small Business,’’ be included for the record.

Chairman SCHROCK. Without objection.

Ms. RICKARD. No sector of the economy is hit harder by lawsuit 
abuse than America’s small business owners. In our most recent 
survey of our small business members, over 90 percent of those 
surveys ranked legal reform as a high or extremely high priority. 

Last month ILR released the results of a groundbreaking study 
that shows the devastating effect of litigation on America’s small 
businesses. Last December, world-renowned actuarial firm 
Tillinghast Towers-Perrin released its annual report showing that 
in 2002 the tort system drained our economy to the tune of $233 
billion, or $809 per person. 

We wanted to go a step further, to find out exactly how the tort 
system is threatening American small businesses, which create ap-
proximately 75 percent of the new jobs in our country. We con-
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tracted with NERA Economic Consulting to analyze the numbers. 
NERA is affiliated with Marsh, Inc., one of the largest commercial 
insurance brokers in the world. NERA was able to use data on ac-
tual purchases by Marsh customers. NERA also analyzed data from 
A.M. Best, an insurance information service, Market Stance, a 
market research firm in insurance, and U.S. Economic Census. 

What we found in our study is quite troubling. The total cost of 
the tort system to all U.S. businesses, both large and small, is an 
astounding $129 billion. NERA’s study found that small businesses 
with $10 million or less in annual revenue, and one or more em-
ployees, bear 68 percent of that cost, paying $88 billion a year. 
That translates into about $150,000 per year, money that could be 
put into much more productive uses. 

Very small businesses, those that we define with less than $1 
million in annual revenues, pay $33 billion of that $88 billion per 
year. What is even more astonishing is that these very small busi-
nesses pay $15 billion of their liability costs out of pocket, not 
through insurance coverage. 

What does that all really mean? 
To us it means that America’s small businesses are paying a 

high price for our legal crisis in the form of lost opportunities to 
expand their businesses. 

It means that significant small business capital is being diverted 
to the bank accounts of trial lawyers rather than being invested in 
tens of thousands of new American jobs. 

And it means that American consumers are forced to pay more 
for everything they purchase, including consumer goods and health 
care because businesses are forced to raise prices to stay afloat. 

I.L.R.’s study highlights why we need comprehensive legal re-
forms at the federal and state levels that will rein in the excessive 
influence of trial lawyers and restore fairness and balance to our 
legal system. 

We strongly urge Congress to enact bills that cut back on frivo-
lous litigation, such as the Class Action Fairness Act and the Fair-
ness in Asbestos Injury Resolution Act. 

We also support the recently introduced Lawsuit Abuse Reduc-
tion Act, medical malpractice reform legislation, the Commonsense 
Consumption Act, and the host of pending legislation providing li-
ability protection for manufacturers of lawful goods and services. 

We also support the Small Business Liability Reform Act, which 
would place reasonable limits on punitive damages awarded to 
plaintiffs in liability cases against small businesses, abolish joint li-
ability so that defendants are only liable for their proportionate 
share of damages, and protect innocent product sellers from liabil-
ity when the manufacturer is directly responsible for the harm. 

Unfortunately, not one of these legal reform bills I just men-
tioned have been enacted, even as we watch lawsuit abuse stifle 
economic development in America’s states, cities and towns. 

In closing, I would like to make clear that ILR strongly believes 
that those who have been truly injured should receive just com-
pensation through our legal system. That is what America’s civil 
justice system was originally designed to do. It was not, however, 
intended to become a lottery that bestows jackpot awards on behalf 
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of random plaintiffs at the expense of unsuspecting, hard-working 
small businessmen and women. 

It is time for all of us Americans to jettison our lawsuit-happy 
culture and take some personal responsibility for ending the litiga-
tion lottery in this country. 

On behalf of the U.S. Chamber Institute for Legal Reform and 
the U.S. Chamber, thank you for the opportunity to appear before 
you today.[Ms. Rickard’s statement may be found in the appendix.] 

Chairman SCHROCK. Thank you, Ms. Rickard. We appreciate it. 
Next we will hear from Chris who is an insurance agent with 

Nationwide Insurance Company and the owner of Cavey Insurance 
Agency in Hampstead, Maryland. Welcome, Mr. Cavey, and the 
floor is yours. 

STATEMENT OF CHRIS CAVEY, NATIONWIDE INSURANCE

Mr. CAVEY. Thank you, Mr. Chairman and members of the 
Small—

Chairman SCHROCK. Could you please turn on your mike?

Mr. CAVEY. Thank you, Mr. Chairman—

Chairman SCHROCK. Thank you.

Mr. CAVEY. —and members of the Small Business Committee. 
My name is Chris Cavey. I am an insurance agent for Nationwide 
Insurance Company and the owner of Cavey Insurance Agency in 
Hampstead, Maryland. I am here on behalf of the National Federa-
tion of Independent Business whose 600,000 members strongly sup-
port restoring common sense in our civil justice system. 

The frequency and the high cost of our litigation in the country’s 
current civil justice system is a matter of growing concern to small 
businesses like mine. Liability reform would inject a measure of 
fairness into a legal system that preys on business, often without 
regard to legal merit. Liability reform also would help reduce the 
number of frivolous lawsuits and exorbitant costs of defending a 
frivolous lawsuit that can drive a business into financial ruin. 

The NFIB supports H.R. 2813, the Small Business Liability Re-
form Act, because it would significantly improve the legal climate 
in which small businesses operate. The bill covers the smallest of 
the nation’s small businesses, like me, with fewer than 25 employ-
ees, who operate in fear that they will be put out of business. 

I would like to share with you a couple of examples where my 
clients, who are business owners of small businesses, were nearly 
destroyed by lawsuits. In both cases Nationwide Insurance Com-
pany informed the business owner that the amount of the lawsuit 
was greater than the liability limit of their current policy. And that 
is, a very scary letter for a business owner to get. 

In both cases the business owner was covered by a policy in ex-
cess of $1 million and in both cases the business owner would have 
been pushed out of business had the full amount of damages in ex-
cess of the insurance policy been awarded. 
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The first example involves the case of a local family that operates 
a grain farm. The current owners are third generation in farming 
and have won numerous agricultural awards for production and 
conservation. In 1997, they were sued for $5 million for incorrectly 
planting their corn. In September of that year a lady approached 
an intersection with a stop sign. She proceeded to ‘‘roll through’’ 
the stop sign, claiming her vision was impaired by corn planted to 
close to the edge of the roadway and was struck by oncoming traf-
fic. 

She sued the owner of the property, the local county and state 
jurisdictions, and my client, the farmer, who rented the ground and 
planted the corn. This suit was investigated thoroughly by all par-
ties, however, the corn was harvested prior to the filing of the law-
suit so there were only eyewitness accounts of the manner the corn 
was planted. 

My policyholder received that scary letter from Nationwide stat-
ing that they were only insured up to $3 million. This letter was 
devastating to the client. We spoke by phone and in person and 
they were afraid that they would have to liquidate the family farm 
if the trial went against them. The Circuit Court found for all the 
defendants and the charges were dismissed. Within weeks, the 
plaintiff’s attorney filed in the Appellate Court and the farmer had 
to worry again about losing the family farm in court. During the 
preparation work for the Appellate Court, Nationwide Insurance 
Company decided to settle out of court for $600,000. This decision 
was based on the prior opinions of that court and the fact that the 
full settlement would have forced complete liquidation of the farm. 

Another client of mine owns and operates a local farm roadside 
market. He grows a limited amount of his own produce but buys 
thousands of dollars of locally produced grown produce, bedding 
and nursery crops. He has been in business for about 25 years at 
this location. One day in early spring at the farm stand, a woman 
fell in the parking lot. The owner witnessed the accident, gave her 
first aid, which included two band aids to her knee and promoted 
some good will and gave her some freebies to apologize. 

A year later Nationwide Insurance Company notified him that 
the woman and her husband we suing for $1.7 million each. The 
woman involved was claiming soft tissue damage in her back and 
neck from the fall. She even appeared in court for discovery in a 
neck brace. 

However, the insurance company did the proper investigation 
prior to trial, found that the woman making the claim was part of 
a winning foursome at a local golf course and was still maintaining 
her three handicap. She had not missed any of her club tour-
naments the summer of her alleged injury, nor the following sum-
mer while waiting for trial. She was looking for the ‘‘big payoff’’ on 
the back of a kind small business owner, and thankfully she was 
caught. 

The scary part of this ordeal was when the business owner re-
ceived the notice that he was being sued for $3.4 million. He also 
received a letter from Nationwide which was scary that indicated 
he needed to hire outside counsel. This man has run his small farm 
market for 25 years, but a frivolous lawsuit would have put him 
out of business. 
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Legitimate claims should be heard. If someone’s behavior is neg-
ligent then they should be held responsible. But frivolous lawsuits 
like the ones I have just described serve only to enrich plaintiff’s 
lawyers at the expense of small business who oftentimes lack the 
resource to fight back in court. Without action by Congress, these 
meritless claims will cause small businesses to close their doors for-
ever and their employees will lose their jobs. The Small Business 
Liability Reform Act would help ensure that small business can 
survive in this increasingly litigious environment. I hope H.R. 2813 
will be enacted without delay. 

Thank you very much for this opportunity, Mr. Chairman.[Mr. 
Cavey’s statement may be found in the appendix.]

Chairman SCHROCK. Thank you very much, Mr. Cavey. 
Our next witness this afternoon is the President of CTO, Incor-

porated, a commercial contractor in Harlingen, Texas. Her firm has 
just celebrated its 31st year of business, completing over 200 var-
ious projects over the past decade. Ms. Jo Rae Wagner is also a 
leading member of the Plumbing-Heating-Cooling Contractors Na-
tional Association. And we are delighted to have you here from 
Texas. The floor is yours. 

STATEMENT OF JO WAGNER, CTO, INC.

Ms. WAGNER. Thank you, Chairman Schrock, Ranking Member 
Gonzalez, and members of the Subcommittee and other distin-
guished guests. It is a thrill for me to be here in Washington and 
I applaud the Committee’s scheduling of a hearing to discuss tort 
reform, a matter of primary importance to my industry, the plumb-
ing-heating-cooling contractor industry, and my company. 

My name, as you said, is Jo Rae Wagner, President of CTO, In-
corporated, a commercial plumbing, heating and cooling contractor 
in Harlingen, Texas. I am a woman in a male-dominated industry, 
so most of my correspondence has a Mr. instead of a Ms. and an 
‘‘E’’ on the end of Jo. My firm is celebrating its 31st year in busi-
ness, which proves that women can and will continue to be a force 
in the construction industry. Not to toot my own horn, but I have 
worked hard to show that women can also be very good plumbers. 

During 29 of those 31 years my company has pursued the Amer-
ican dream of being a family-owned small business. I have focused 
on growing my business through investment in the real strength of 
my company, its employees, and in developing a skilled workforce 
to ensure increased profitability by professionally and efficiently 
completing over 250 projects over the past decade. We take pride 
in our work; in fact, our association motto is that ‘‘plumbers protect 
the health of the nation.’’ 

However, over the past two years, I find that I am spending more 
time preparing for mediations and court appearances than on ex-
ploring new business opportunities to keep my company profitable. 
I wish to return to a time when our industry focused on what we 
do best, build America, without the stress of wondering if we are 
going to get sued on any given project. 

Mr. Chairman, we are in desperate need of tort reform for the 
construction industry. The current system is jeopardizing the secu-
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rity not only of my company, but it is my opinion that the legal sec-
tor is sucking resources out of the construction of schools, hospitals 
and other valuable assets that enrich our nation. We need to put 
an end to the frivolous litigation that pervades the construction 
sector; such litigation is jeopardizing the future of America’s small 
businesses. 

Lawsuits threaten profitability and my company’s ability to com-
pete in this sector. Many of my fellow contractors are responding 
to the potential for legal action by reducing their workforce; simply, 
many firms cannot afford triple-digit increases in their general li-
ability premiums, that is, if they are lucky enough to find coverage. 
Often these increases come to companies that have not had a 
claim; it is simply the nature of the industry. Until we see some 
return to normalcy, our firm has chosen to remove itself from per-
forming work in high risk trades, including air conditioning, as we 
cannot continue to operate under a veil of potential litigation. 

Our industry is highly supportive of H.R. 2813, legislation spon-
sored by Representatives Steve Chabot from Ohio and Ken Lucas 
from Kentucky. It is a great first start in reversing a trend that 
is tearing away at the very foundation of an industry that is known 
as the finest in the world. Key for our industry are the provisions 
in Section 104 which would limit non-economic liabilities to those 
liable or negligent for the action’s occurrence. An anecdote should 
help explain why it is so essential for those that are negligent to 
be assigned their proportionate share of the damages. 

Several years ago, my company performed work on a large school 
project. Due to some mold and construction defect claims, the 
school board sought legal action against all 26 contractors involved 
in the project. The school board sought $30 million for a project 
that cost $14 million to build. Let me repeat: the cost to build the 
building was $14 million, yet the cost to sue was $30 million. 
Through the process of taking depositions, several contractors were 
told they were not negligent for the mold or construction defect 
claims. I was prepared to rejoice when I learned that my company 
was one of them. 

Meanwhile, as the matter appeared headed toward litigation, a 
construction remediator was hired to remedy the mold and defect 
claims. The court system appointed a mediator to assign liability 
amongst the 26 contractors involved, but instead, the mediator fo-
cused on identifying enough insurance to cover the costs for those 
remediating the mold problem, which had nearly approached $20 
million. All 26 of the ‘‘involved’’—and I use that term generously—
were assessed and contributed to cover the costs of the remediator. 
Even though various depositions cleared us of any negligence and 
liability, we were still found ‘‘guilty’’ and were forced, through in-
surance, to assist in covering the costs. I cannot begin to describe 
the anger and frustration I felt on hearing this news. Of course, it 
made no difference that we performed quality work on this school 
project and never had any call-backs to replace any of the plumbing 
fixtures, appliances or piping. 

Mr. Chairman, this story is not the exception, it is the daily ex-
perience for those participants in the plumbing, heating and cool-
ing industry. 
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My company has been named in another lawsuit that involves 32 
construction companies. And like before, we have no apparent li-
ability. Counsel informs me we should be able to get out of this one 
for $1.5 million. I already know that my insurance next year will 
be considerably higher. Those are costs that simply cannot be 
passed on to the consumer. 

The court system in south Texas will be considering over $2 bil-
lion in construction-related lawsuits. In an effort to cover the costs 
of possible litigation, the bidding for new schools have exceeded es-
timates by 40 percent. Why should the taxpayer be expected to 
fund such an increase? 

I thank you again, Mr. Chairman, for the opportunity to appear 
before this Committee. In a few short minutes I have tried to ad-
dress my concerns and capture why our industry so desperately 
needs tort reform legislation. My colleagues and I plead with you 
to start putting an end to this travesty of justice that serves to de-
stroy the fabric of what makes our country great. It has been a 
most gratifying experience for me to be here representing my com-
pany, CTO, Inc., and my trade association, the Plumbing-Heating-
Cooling Contractors National Association. Thank you.[Ms. Wag-
ner’s statement may be found in the appendix.]

Chairman SCHROCK. Thank you, Ms. Wagner. The next time I 
need plumbing or HVAC done I am calling you.

Ms. WAGNER. Thank you very much.

Chairman SCHROCK. Thank you very much. 
Next we will hear from Joanne Doroshow who is the Executive 

Director for the Center for Justice and Democracy. And I hope I did 
not mess your name up too bad.

Ms. DOROSHOW. No. You said it perfectly.

Chairman SCHROCK. Great, thank you. The floor is yours. Thank 
you. 

STATEMENT OF JOANNE DOROSHOW, CENTER FOR JUSTICE 
AND DEMOCRACY

Ms. DOROSHOW. Thank you, Mr. Chairman. I have a fairly exten-
sive written statement which I would like to submit for the record 
and just make a few points to highlight that statement.

Chairman SCHROCK. Without objection.

Ms. DOROSHOW. A few years ago I attended a large conference in 
Albany, New York, my state capital, and it was a small business 
conference. And the governor and all the major political leaders of 
the state spoke to the small business community in New York, in-
cluding the chairman of the Small Business Committee in New 
York who was the primary sponsor of a very broad tort reform bill. 
And I went there in order to hear the various political leaders talk 
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about this very important issue supposedly to small business, that 
is tort reform. 

And as I sat there, what struck me as I sat there minutes and 
minutes going by is that not a single mention of this issue was 
made by any of these political leaders. And as a result of that we 
did our—decided to do our own survey of various small business 
trade associations and organizations of their members to see 
whether or not lawsuits and liability issues were really such an in-
credible concern as we were hearing from the lobbyists in Albany. 

And what we found is that in study after study, survey after sur-
vey it wasn’t even mentioned as an issue. Liability and lawsuits if 
they are mentioned at all are very, very far down on the list, 
whereas other issues like workforce and health care costs and traf-
fic and so forth, other kinds of labor issues were much more impor-
tant. 

And then we saw the NFIB’s most recent poll of small businesses 
and saw that, well, lo and behold, lawsuits and liability ranked 
number 64 out of 75 of a list of issues of concern. Higher than law-
suits were issues like traffic and parking, anti-competitiveness 
practices like price fixing, in other words, which the insurance in-
dustry engages in, business growth and labor and so forth. And so 
we really have not seen much change in terms of the importance 
of liability and lawsuits as an issue for small businesses. 

Of course, what we have seen is an increase in concern about in-
surance premiums. Well, there is no wonder for that, we have been 
in a hard insurance market since 2001, characterized by sky-
rocketing rates and reduced coverage for many businesses and for 
doctors and for many, many policyholders. The causes of that prob-
lem have nothing to do with the legal system, they have to do with 
the investment cycle of the insurance industry. And we are coming 
out of that hard market now. 

In my testimony I indicate new statistics that show that rates 
are actually starting to come down for all businesses, including 
small businesses, as we come out of the hard insurance market. 

But I do want to at least address the issue of tort reform liability 
as it comes up in this particular piece of legislation because it is 
a fairly massive intrusion into state law and into the power and 
authority of juries and judges in this country. And if you are going 
to do something like that you really need to base it on some data. 
So what do the data really say about the liability system? 

Well, they say that lawsuits in this country are actually drop-
ping. They have, tort filings have dropped for the last ten years. 
Jury verdicts are down. Claims are down. But the insurance indus-
try is making a lot of money. In fact, their profits were up almost 
1,000 percent last year from 2002. 

So there is tremendous amount to be concerned about about 
what the insurance industry is doing. However, none of that is 
being driven by the lawsuits or the legal system. 

If you take a look at the Tillinghast study that the Chamber of 
Commerce bases its report on, again the data in that is about li-
ability insurance premiums. There is nothing whatsoever in that 
study that deals with the legal system or the tort system or juries. 
It is not even remotely connected to the legal system. You have ex-
penses in there that concern overhead and salaries by insurance 
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executives, all kinds of unverifiable statistics. You even have in 
there no fault costs dealing with commercial auto accidents when 
there is no lawsuit involved at all. So that is in terms of a study 
to rely on in order to pursue this massive overhaul of the legal sys-
tem it is just wrong. 

The specifics of this legislation are also extremely damaging to 
innocent consumers but will also do nothing to even solve this 
problem of frivolous lawsuits. You have a cap on punitive damages 
in this piece of legislation which would only affect the most egre-
gious kinds of cases where clearly the case is not frivolous. 

I will wrap up here because I know I am out of time, but I would 
just caution that there is nothing in this legislation that is going 
to assist small businesses with their insurance problems, with the 
issue of frivolous lawsuits. Half the bill does not even deal with the 
issue of small businesses but deals with product sellers. 

So thank you, Mr. Chairman.[Ms. Doroshow’s statement may be 
found in the appendix.]

Chairman SCHROCK. Our last and most patient witness today is 
Victor Schwartz. Mr. Schwartz has served as both a professor of 
law and the Dean of the University of Cincinnati’s College of Law 
as well as served the U.S. Department of Commerce under both 
Presidents Ford and Carter. 

In addition, he is also the co-author of one of the most widely 
used tort casebooks called Prosser, Wade & Schwartz’s Torts. 

With that you are recognized. Welcome. 

STATEMENT OF VICTOR SCHWARTZ, AMERICAN TORT 
REFORM ASSOCIATION

Mr. SCHWARTZ. Thank you, Mr. Chairman and Ms. Velazquez. I 
appreciate your being here today and discussing a topic that is 
very, very important. I also served as general counsel to the Amer-
ican Tort Reform Association. And at least with our members, they 
feel liability is a very major problem, and our members include 
small businesses, school boards, doctors’ groups, across the board 
really almost all of society. 

The bill that Mr. Chabot discussed is very important. In fact, 
part of it dealing with wholesalers and product sellers I would be 
pleased to take questions on because we helped develop that idea 
in the Commerce Department many years ago. Wholesalers and 
product sellers should not be dragged into every lawsuit, they 
should be there if they have done something wrong. 

But I am going to discuss today what I see from my 50 trips last 
year is the number one problems that small businesses face. Every-
where you go if you ask them, the number one thing they talk 
about is frivolous lawsuits. 

And what do they mean by that? 
Well, there is a rule that defines them. Frivolous lawsuits are 

cases that have no basis in fact or they are not based on existing 
law or any reasonable extension of the law. The law moves for-
ward. And there was weaponry to help businesses against frivolous 
claims, and that weaponry was in Rule 11 of the Federal Rules of 
Civil Procedure. And that said if the judge finds a claim is frivo-
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lous, the plaintiff who brought that case has to pay the costs of the 
other side. Plain and simple. 

But in 1993 that rule was severely weakened. And as a result 
people—and I think of my smallest client who runs a little res-
taurant in Atlantic City—they do not have weaponry to fight. She 
had a case where a police report showed that the person was never 
in her restaurant. He named a whole bunch of other places. And 
because the rule is so weak and because it is so ineffective she 
could not recover her legal costs. 

Now, plaintiffs’ lawyers in general do a very good job. But there 
are a few who survive on these suits, and they sue school boards, 
they sue small business, they sue more the defendless type of peo-
ple. And they know if they make an offer to settle that is under 
the defense costs the insurer is really on the hook. If they do not 
settle the case and they go to court a case could come in above 
claim limits, or they will have to pay more to litigate then to settle. 
And it is a death of a thousand cuts. 

Mr. Smith of the Judiciary Committee has introduced a bill 4571, 
and I hope all of you will consider co-sponsoring his bill because 
it restores the power to Rule 11, which is a federal rule, but states 
tend to follow the federal rules. So if a federal rule is changed state 
rules will change. And it is a good bill, it is solid. In fact, one of 
the most experienced trial lawyers in North Carolina, a very expe-
rienced man, said that this is the exact type of reform that is need-
ed. We need mandatory sanctions against frivolous claims. That 
trial lawyer is currently running for vice president of the United 
States, sir. 

So this is not a partisan kind of thing, it is a bipartisan kind of 
thing. And I think it should be supported by every member of this 
Committee. It is small business’s really number one problem. 

I will mention something else that Mr. Smith’s bill does. We have 
a new type of tourist in America, and I call them the litigation 
tourist. The litigation tourist travels around the country to what 
the American Tort Reform Association calls and is defined as ‘‘judi-
cial hellholes.’’ These are places where you just do not want to be 
sued. And I ask our ‘‘Judicial Hellholes’’ report be made part of the 
record, sir.

Chairman SCHROCK. Without objection, it will be.

Mr. SCHWARTZ. Now, common sense says you should be able to 
sue where you live, you should be able to live where you have been 
hurt, you should be able to sue where you work or in the defend-
ant’s principal place of business. And that is what Mr. Smith’s law 
says. It is a problem of interstate commerce that people are suing 
where there is none of these things. That is the litigation tourist. 
They go to a place like Madison County. They have never been 
there before. They did not work there before. They were not hurt 
there. There is only one reason they go there, because it is known 
that the judges will find for plaintiffs. 

Plaintiffs’ lawyers acknowledge this. There are famous plaintiffs’ 
lawyers who say, Victor, I agree with you except for one thing, I 
do not call them ‘‘judicial hellholes,’’ I call them ‘‘magic jurisdic-
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tions.’’ So we agree really on the nature of the place, we just have 
a difference as to the title. 

So I suggest that this Committee as it approaches a variety of 
remedies that come forward, those are two that are very practical 
embodied in Mr. Smith’s bill, dealing with frivolous claims, putting 
sanctions on those who agree with them—who bring them, excuse 
me—and also clamp down on litigation tourism. We do not need 
that in this country. 

Thank you very much.[Mr. Schwartz’s statement may be found 
in the appendix.]

Chairman SCHROCK. Thank you very much. 
Let me start the questioning. We are going to have votes here 

in a few minutes, so when that happens we will ask a few ques-
tions, we will get over there and vote and we will get back as quick 
as we can. 

Mr. Schwartz, I was interested in your comments about the rule, 
the change of Rule 11. Do you have any sort of list of states that 
have altered their own state rules to conform to the national 
model? And I am curious, is my home state of Virginia one of 
them?

Mr. SCHWARTZ. No. But many have and we will submit that in-
formation to this Committee.

Chairman SCHROCK. No, Virginia is not?

Mr. SCHWARTZ. Virginia has not. But there is a trip wire in 
many, many states. What happens is the way the rule is set up, 
if the federal rule changes it is automatic. There are not hearings, 
there is no legislative action, it just happened. And there are quite 
a few states that have done that. And we will submit that informa-
tion to you, sir.

Chairman SCHROCK. Great, thank you. 
Do you think that the Bar will undertake to rewrite or correct 

the problem with Rule 11?

Mr. SCHWARTZ. No. They have shown no inclination to do that. 
And it has been 11 years. We have had over a decade of a weak-
ening of a rule that was the one weapon that a small business 
owner had to stop a frivolous claim. There has been absolutely no 
movement on the part of the Bar. 

I think, you know, the rule applies to frivolous defenses too. And 
so sometimes defense attorneys might not want those sanctions 
brought against them. It cuts both ways. So the Bar has not policed 
its own house on this issue.

Chairman SCHROCK. How do these frivolous lawsuits affect the 
dockets and the case loads of our courts, courts generally?

Mr. SCHWARTZ. Well, they are going to add to it because there 
is not a vacuum cleaner to get rid of them. Most of them I have 
to say are settled, they virtually never go to trial because it is too 
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expensive for the plaintiff’s lawyer and the defense lawyer to go to 
trial. That is why some of the data about the reduction in the num-
ber of lawsuits has some meaning, but it also has to be put in the 
context that more and more cases today are settled.

Chairman SCHROCK. Can you give me or share with us any in-
stance where civil justice reform has made a difference in jobs or 
the economy?

Mr. SCHWARTZ. Sure. In the interest of time I will just mention 
one. This body passed in 1994 the General Aviation Recovery Act. 
It was an 18-year statute of repose for general aviation. And I was 
right at these tables and told the bill would do no good and it 
would produce aircraft that would be falling out of the sky. One 
witness said ‘‘tissue paper’’ airlines or ‘‘balsam wood’’ airplanes. 

That bill, and I will submit to this Committee an article that doc-
uments this, has restored an industry. Cessna, Piper are back. 
Twenty-five thousand jobs—and these are not hamburger flipper 
jobs—and the planes are safer than ever. 

And I was with Mr. Glickman the other night, a former member 
of this body, Secretary of Agriculture, and he had the lead on this 
bill. And he took a lot of flack from some of his colleagues about 
it. But the president of the United States signed the bill and it has 
been very effective. 

I can give you other examples. We will submit them to you after 
the hearing.

Chairman SCHROCK. Great. Thank you. 
Ms. Rickard, in your testimony you mentioned that small busi-

nesses pay a disproportionate share of the overall costs of tort 
claims. What impact do you think that is having on job creation in 
this country?

Ms. RICKARD. The U.S. Chamber has a small business council. 
The chairwoman of that council, Mora Donahue, runs Fabric Con-
tractors in New Orleans, Louisiana. We convened here when we re-
leased this study, the members of that small business council. 
There were over 60 people from small businesses here and the sto-
ries from different regions of the country, one after the other, with 
regard to lawsuits being filed against these companies and the 
number of whether it is regular personal injury suits being dragged 
in and joint and several liability cases, they have gone on and on 
about the impact for them and the increase in insurance rates as 
well, which resulted in them having to scale back in jobs. 

There is a woman who runs a home health care agency in Rich-
mond, Virginia who was also up here and talked about the impact 
of her costs and frivolous litigation which has required her to scale 
back on her jobs. So we see this nationwide in both rural and 
urban areas.

Chairman SCHROCK. So the very small businesses seem to be 
really hit the hardest because they find it difficult to pass on those 
costs. Can you explain why it is that they do not have access to 
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insurance companies for these claims as many of the larger busi-
nesses have?

Ms. RICKARD. I am sorry, why they?

Chairman SCHROCK. Why they, explain why smaller companies 
do not have access to the insurance coverage for some of these 
things that large businesses seem to have.

Ms. RICKARD. They do have access to insurance in a number of 
circumstances. Some of them choose not to take insurance because 
of the cost. 

However, in our study, because we did rely on insurance cov-
erage, we found that we looked at employers, small businesses that 
have one employee. And there is not a lot of data with regard to 
single proprietorships, and they do not generally take insurance. 
And it is the cost generally.

Chairman SCHROCK. Thank you. 
Ms. Velazquez.

Ms. VELAZQUEZ. Thank you, Mr. Chairman. 
Ms. Doroshow, there have been discussions that the specter of 

litigations has hindered small business growth. What evidence 
have you seen that indicates that small businesses’ economic 
growth have been hindered by litigation fears?

Ms. DOROSHOW. Well, we have never seen any evidence of that. 
And, in fact, as I have mentioned in my testimony, in survey after 
survey of small businesses that are done internally by trade asso-
ciations, the NFIB, the Chamber and other state associations as to 
the issues that are most important to them in terms of business 
growth, in terms of where they will locate a business, liability, liti-
gation, lawsuits have absolutely nothing to do with it. These issues 
rank very, very low of issues to concern of small businesses.

Ms. VELAZQUEZ. Thank you. 
Mr. Chairman, I would like to ask unanimous consent to enter 

into the record a survey conducted by the National Small Business 
United in conjunction with Arthur Andersen basically that men-
tions when asked to name the three most significant challenges to 
the future of growth and survival of their businesses the top three 
factors were finding and retaining qualified employees, state and 
federal regulations and economic uncertainty. Neither lawsuits nor 
liability law made the list.

Chairman SCHROCK. Without objection.

Ms. VELAZQUEZ. Ms. Doroshow, what will H.R. 2813 do with re-
gard to stopping the filing of all frivolous litigation?

Ms. DOROSHOW. This bill has absolutely nothing to do with the 
issue of frivolous litigation. The major provisions are capping puni-
tive damages which are only awarded in a very, very tiny number 
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of cases, in the most egregious kinds of cases, limiting joint and 
several liability for non-economic damages which are the kinds of 
damages that affect particularly women who do not work outside 
the home, the poor, children and senior citizens. And then the 
other whole half of the bill affects the issue of product sellers. We 
are talking about major retailers like Wal-Mart and Toys-R-Us that 
this bill would change state laws around the country, eliminate the 
ability of states to have strict liability for product sellers, to make 
sure that products that reach the consumer are safe. 

And this part of the bill would do a tremendous amount to en-
courage putting unsafe products on the market. That is what it 
would do.

Ms. VELAZQUEZ. Thank you. 
Mr. Cavey, NFIB’s 2002 National Small Business poll on liability 

makes the case that there has been no explosion in lawsuits filed 
against small businesses. And I quote from their own survey and 
summary, ‘‘11 percent of small business owners were defendants in 
a liability suit during the past five years. The incidence is virtually 
identical to that reported by a similar sample of owners in 1995. 
There effectively has been no change in the frequency of liability 
suits filed against small businesses at least in the last decade.’’ 

Would you care to comment on that? 
And I would like unanimous consent to enter into the record this 

NFIB National Small Business poll.

Chairman SCHROCK. Without objection.

Mr. CAVEY. The statistics that you have I cannot personally 
verify from sitting where I am. I can, however, verify what has 
passed through my agency and in front of my business association 
at home. And the fact of the matter is perhaps the percentages 
have not increased dramatically one way or the other. Maybe they 
have, maybe they have not. I cannot answer that. But I do know 
that the fear of liability suit is constantly there on the small busi-
ness owner. 

I also know that the cost of the liability insurance and the cost 
to protect the policy holder who is the small business owner is con-
tinually going up.

Ms. VELAZQUEZ. Thank you. 
Mr. Cavey, are you here in what capacity, representing NFIB?

Mr. CAVEY. I am here as a member of NFIB, yes, ma’am.

Ms. VELAZQUEZ. Okay. This is their survey. 
Ms. Wagner, you mentioned in your testimony that you were 

sued by a school board?

Ms. WAGNER. Yes. Actually it is the whole district. The school 
district informs the school board which initiates the lawsuits.

Ms. VELAZQUEZ. Okay. In the case that read about in The Valley 
Star involving faulty prison construction it says that you were sued 
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by a county. Since H.R. 2813 applies to cases where individuals sue 
businesses it will not impact the type of cases that you have experi-
enced; is that correct?

Ms. WAGNER. In a sense, yes. All we are looking for is some legis-
lation that would draw a line in the sand somewhere to stop the 
rampant and needless lawsuits that attack for no reason at all for 
large groups of contractors.

Ms. VELAZQUEZ. But what I am trying to say is this type of legis-
lation does not apply?

Ms. WAGNER. Well, it will in one sense, in the sense of mold 
damages and construction defects occasionally you have eight to 
nine hundred individuals suing the contractor on an individual 
basis for health reasons. And that would apply.

Ms. VELAZQUEZ. Thank you. 
Okay, Mr. Chairman.

Chairman SCHROCK. Ms. Rickard, let me ask you how important 
is tort reform to small business? I want to ask everybody that.

Ms. RICKARD. In our survey, and I did mention this in my testi-
mony, we do survey our members, small business members. And in 
that survey over 90 percent of those surveyed—and I believe there 
were over 1,000 respondents to that survey representative of small, 
representative of small business across the nation reported that 90 
percent that legal reform was rated important or very important 
among those members. 

Again, our small business council, representative of a large cross-
section of small business in this nation, meets two or three times 
a year. They consistently talk with me. I spoke with them last De-
cember at their board meeting. And when I got to the issue and 
went on about legal reform they were just rabid about the problem 
and essentially gave me a cheering ovation at the end of my pres-
entation talking about the need for us to really pursue this issue 
for them.

Chairman SCHROCK. Mr. Cavey and Ms. Wager, please.

Mr. CAVEY. Can I answer that question?

Chairman SCHROCK. Absolutely you can.

Mr. CAVEY. Well, I will tell you how the best way to answer that 
question is. And it crosses partisan lines every single way you can 
get it, the fact is that it is needed in small business. I challenge 
the members of this Committee, regardless of their political affili-
ation, to go home, get out your ‘‘A list’’ of donors to your campaign 
contributions who are small business owners, just call them up and 
ask. Do not take my word for it, pick the people that are putting 
you here to represent them and giving you money to do it.
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Chairman SCHROCK. Would you believe it if I told you I have?

Mr. CAVEY. God bless you.

Chairman SCHROCK. You are welcome. 
Ms. Wagner?

Ms. WAGNER. Last week when PHCC put a notice out that I 
would be testifying today, when I went home for the weekend I 
never realized what I was going to run into Monday morning. My 
e-mail was totally jammed with people, contractors from California, 
Nevada, Arizona, name it, from everywhere in this nation that ac-
tually plugged up my e-mail just to tell me to please get the word 
across today that this was a dire situation in our industry and we 
desperately need some help.

Chairman SCHROCK. Good. Ms. Doroshow, Mr. Schwartz?

Ms. DOROSHOW. Survey after survey for years has shown that it 
is not as high a priority as many, many, many other issues that 
affect small business. In fact, NFIB’s most recent poll it ranked 
64th out of 75 issues. So I am just going by what I see in terms 
of the surveys and the data and the facts. And when you compare 
it to other issues that are affecting small businesses today it ranks 
very, very low if it is mentioned at all. 

Now, the issue of insurance is another thing. It is number two 
for small businesses in the NFIB survey. But as we consumer 
groups have been saying for years over and over again, the causes 
and solutions to these insurance problems lie with the insurance 
industry. We are in a hard insurance market right now. It is end-
ing. The insurance industry has made enormous amounts of money 
off the back of policy holders which has not been driven by any in-
creased losses. The solutions to that problem lie with the insurance 
industry. And what Congress ought to be doing, the first thing they 
should be doing is remove the antitrust exemption that the insur-
ance industry currently enjoys in this country. It allows them to 
price fix, it allows them to burden small businesses and other pol-
icy holders with enormous kinds of rate hikes without any account-
ability.

Chairman SCHROCK. Mr. Schwartz, I think I know what your an-
swer is to that, so let me ask you another question. Ms. Doroshow 
has suggested that product sellers should face liability for products 
they do not manufacture. What do you think about that?

Mr. SCHWARTZ. Well, I think product sellers should be respon-
sible when they have done something wrong. And I agree with the 
concept that Ms. Doroshow has in her testimony, and that is there 
should be pressure on a product seller to deal with responsible 
manufacturers. 

And if you read Mr. Chabot’s bill what it says is that if a manu-
facturer is not in business or unavailable to be sued, then the prod-
uct seller has to bear full and complete liability. Now, you are a 
businessman and if you were in business and you knew that if you 
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did not deal with a responsible manufacturer you would have full 
and complete liability, you would have a motive to do it. 

So I think you get to the goal that you want which is to have 
product sellers act in a responsible way with that provision. 

Right now let us go for very brief with the litigation tourist. 
What happens with the litigation tourist is, and this is where it 
hurts small business, they go into another state and the plaintiff’s 
lawyer when he goes into that state wants to get into the state 
court. That is the hellhole. He does not want to be in a federal 
court. So they will name some local seller, a retailer, a small phar-
macy, a little stationery store so that that person is from the same 
state and they will not have the case in federal courts, it will have 
to be in the state court. And that is not good. 

If the law was that the local seller only was liable for fault and 
wrong it would be much harder to drag that innocent seller into a 
case. Again, the consumer is still left with a responsible defendant. 

I was not involved in many of these things, I read them and I 
learn them—learn about them. But we did help develop the prod-
uct seller provision under President Carter a long time ago. And 
it is law in about 16 states. But people deal in interstate commerce 
and it would be better to have it as a national law.

Chairman SCHROCK. Ms. Velazquez?

Ms. VELAZQUEZ. Mr. Schwartz, I know that you are here rep-
resenting the American Tort Reform Association.

Mr. SCHWARTZ. That is correct.

Ms. VELAZQUEZ. And given that members of this association are 
predominantly large corporations I really find it interesting that 
you are here testifying on their behalf at a small business hearing. 
Could you please tell me how the American Tort Association Mem-
bers such as Boeing, Johnson and Johnson, Exxon-Mobil, Chrysler 
will benefit from passage of H.R. 2813? I have the list here of the 
members of the American Tort Reform Association.

Mr. SCHWARTZ. Well, there are many, many small business mem-
bers. I would invite you to attend one of our meetings. I will extend 
the invitation now that I hope you can accept so you will see our 
small business members. But I also want to address your question.

Ms. VELAZQUEZ. Okay. But excuse me one second. I will strongly 
recommend you to tell them to add all those small businesses that 
are members of the American Tort Association because when you 
go down this list you do not have any small business represented 
in this list. So it is a matter of perception. I am sorry for that.

Mr. SCHWARTZ. Representative, first of all, you made a very, very 
good suggestion. And I will take it back. I always learn something 
from hearings and often it is from folks who are not that com-
fortable with tort reform. So I appreciate your statement. 

Let me just say in terms of the bill how some of the larger busi-
nesses might benefit from this small business bill—and remember, 
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I was not testifying about that bill but a bill that dealt with frivo-
lous claims. When product sellers are sued and if product sellers 
can be brought into cases even though they are totally innocent it 
allows some plaintiffs’ lawyers, some, to manipulate the system. 
And then the larger businesses find that their cases are in state 
courts and some of these state courts do not have a very fair way 
of handling things. So the provision that deals with product sellers 
avoids needless lawsuits but it also helps a case be in a federal 
court when it should be in a federal court, and that helps some of 
the larger businesses.

Ms. VELAZQUEZ. Ms. Doroshow, would you care to comment as to 
how large corporations will benefit from this bill?

Ms. DOROSHOW. Well, I think half the bill does deal with large 
corporations. We are dealing with large product sellers here, major 
companies. It is not a small business bill at all when you look at 
that part of the bill. So I would say that those that are involved 
in selling consumer products would benefit tremendously from the 
liability restrictions that are in this legislation.

Ms. VELAZQUEZ. Ms. Wagner, how many employees do you have 
in your company?

Ms. WAGNER. I have 65.

Ms. VELAZQUEZ. Sixty-five. So this legislation also defines a 
small business as having 25 or fewer employees?

Ms. WAGNER. Yes. And I would truly hope that when this bill is 
discussed further that that would then be increased to 100 since 
that would be a sensible amount for a small business.

Chairman SCHROCK. We have a vote. Let me ask a couple of 
questions before I leave. 

Mr. Cavey, what is going to happen to your clients or other small 
businesses if we do not pass some sort of tort reform?

Mr. CAVEY. Well, tort reform is definitely needed. My estimation 
based on what I have seen through my agency is that two things 
will happen: number one—well, three really—there will be a lot 
more fear within the—dealing with the public; number two, I see 
that it will inhibit the amount of jobs that are out in the market 
because employers need to feel competent and they need to keep 
their expenses in line; and number three, I think the other thing 
it will do is it will cause consumer prices to go up because the 
small florist who has an increase in liability insurance is not going 
to take it out of the pocket, they are going to pass that right back 
on to the consumer in the neighborhood.

Chairman SCHROCK. Does litigation drive insurance premiums 
obviously?

Mr. CAVEY. Oh definitely.
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Chairman SCHROCK. Okay.

Mr. CAVEY. Absolutely.

Chairman SCHROCK. Ms. Wagner, I was impressed by your testi-
mony about being forced to settle claims for which your company 
bore absolutely no responsibility. Do you think these kind of claims 
hurt your ability to get other contracts and particularly govern-
ment contracts? I would think this is not the kind of publicity any 
company would want to get?

Ms. WAGNER. Well, this is true. And truly this has affected the 
way we feel about projects that we should take. First of all, we 
stopped bidding schools entirely because of the litigation in schools. 
But when you are looking at any given project having $100 million 
to $200 million worth of collective insurance you are looking at a 
lot of targets there for any litigation. So frivolous lawsuits on con-
struction projects hurt everybody involved with them. And it cer-
tainly does not do reputations any good.

Chairman SCHROCK. So you think the lawsuit culture in the con-
struction industry discourages some people from going into busi-
ness in your industry?

Ms. WAGNER. Absolutely. And it certainly right now is discour-
aging growth, which should be a part of the construction industry 
right now.

Chairman SCHROCK. Absolutely. 
Well, we have a vote, folks. And I am not going to hold you here. 

I really do, I really do appreciate your testimony here. I appreciate 
the input you have. It has given me a lot to think about. And I am 
delighted to think that Mr. Schwartz learned something from us. 
That is so unusual here. So I really appreciate that. 

I appreciate your taking the time to come. And I assure you this 
is a subject that will not die. This is a subject we are going to hear 
about for a long time until something is done about it. 

So, again, I thank you all very much. And this hearing is ad-
journed. 

[Whereupon, at 3:30 p.m., the Subcommittee was adjourned.]
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