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THE NEED FOR MULTI-EMISSIONS
LEGISLATION

WEDNESDAY, JANUARY 26, 2005

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,
SUBCOMMITTEE ON CLEAN AIR, CLIMATE CHANGE,
AND NUCLEAR SAFETY,
Washington, DC.

The subcommittee met pursuant to notice, at 10 o’clock a.m. in
room 406, Senate Dirksen Building, Hon. George Voinovich (chair-
man of the subcommittee) presiding.

Present: Senators Inhofe, Voinovich, Bond, DeMint, Isakson, Jef-
fords, Carper, Lautenberg, and Obama.

OPENING STATEMENT OF HON. GEORGE V. VOINOVICH,
U.S. SENATOR FROM THE STATE OF OHIO

Senator VOINOVICH. The committee will come to order.

Good morning and thank all of you for coming. We are here
today to discuss an issue on which I think there is broad con-
sensus. Our Nation needs multi-emission legislation.

This is not a new topic for this committee. It is our 23rd hearing
on multi-emission issues since 1998. Our consideration of this im-
portant matter has spanned four different chairmen and covered
many issues ranging from mercury and greenhouse gases to new
source review to the National Ambient Air Quality Standards re-
ferred to as NAAQS. I believe we have spent enough time talking
about this issue and that we must act now to improve the environ-
ment and protect public health.

I hope we can renew the bipartisan spirit of this committee
which has come together to enact major environmental laws on
brownfields and safe drinking water, and that we can now pass a
multi-emissions piece of legislation specifically the Clear Skies Act.
First and foremost, legislation is needed for our environment. The
Clear Skies Act would be the most aggressive clean air proposal
ever enacted. On April 1, 2004, Administrator Leavitt testified be-
fore the subcommittee that sulfur dioxide and nitrogen oxide reduc-
tions “will result in some $50 billion being spent putting new
equipment on old plants that will provide for the highest amount
of pollution being reduced in the least amount of time in our Na-
tion’s history.” Although Clear Skies is costly and ambitious, I
want to make it clear that it is going to be expensive to implement
Clear Skies.

We should pass it because of the certainty it provides. It gives
our Nation environmental certainty that sulfur dioxide, nitrogen
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oxide and mercury will be reduced by 70 percent by 2018. It ends
the cycle of litigation and confrontation obstructing further
progress in reducing pollution. It also provides regulatory certainty
so that companies can invest in needed pollution control.

Second, legislation is needed to help State and local governments
attain the new NAAQS standards. EPA recently designated 474
counties as being in nonattainment for the new NAAQS for ozone
and 225 counties for particulate matter. The designations are based
on stricter standards. I want to make that clear, not dirtier air.
Chart 1 shows that in fact since 1970, while there have been in-
creases of gross domestic product by 176 percent, vehicle miles
traveled by 155 percent, energy consumption by 45 percent, and
population by 39 percent, emissions of the six main pollutants have
decreased by 51 percent, a fact I shared with Tony Blair back in
November. We met with him when I was in London and he wasn’t
aware of what we had done here in this country in terms of reduc-
ing pollution. [The referenced chart follows on page 6.]

The nonattainment designations are a threat to many State and
local government economies. This point can be best summarized by
Cincinnati Chamber of Commerce President Michael Fisher’s testi-
mony last year. He said, “Job growth and capital investment for ex-
isting operations in our region have been hindered by the non-
attainment designation. We have been told by national site location
consultants that nonattainment areas are frequently not even in-
cluded as potential locations for major new manufacturing
projects.”

The Clear Skies Act would help meet the Nation’s new more
stringent air quality standards. Although it needs to be updated,
Chart 2 still shows that 90 percent of those counties come into at-
tainment under the reductions in Clear Skies and EPA’s new fuel
and engine regulations to reduce sulfur. The NAAQS are actually
an unfunded mandate on our States and localities, something I un-
derstand well as a former county commissioner, mayor and Gov-
ernor who brought almost all of Ohio’s counties but one into attain-
ment. That was the first thing that I did when I became Governor
of Ohio was work to bring my counties into attainment because I
knew that businesses that were there because we weren’t in attain-
ment would not expand and I also knew that businesses we were
trying to attract to the State would fly over it because they didn’t
want to get involved in nonattainment areas. [The referenced chart
follow on page 7.]

Clear Skies provides that assistance more quickly and cheaply
than current law. It expands the Nation’s most successful clean air
initiative, the Acid Rain Program. Unlike most of our Nation’s en-
vironmental laws and regulations, this program has had virtually
no litigation, 100 percent compliance and has achieved its reduc-
tions at less than the projected cost. Clearly, this is what we should
strive for in any multi-emissions legislation and Clear Skies does
exactly that.

Third, legislation is needed to harmonize our environmental poli-
cies with our energy needs. As this chart shows, coal is our most
abundant energy source. We have more coal than natural gas or oil
reserves. You can see our natural gas reserves and U.S. oil re-
serves. The fourth chart shows that the more coal you use, the
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lower your electricity prices. Businesses and manufacturers in my
State and across the country depend on coal and these low prices
to stay competitive in the global marketplace. [The referenced
charts follow on pages 8 and 9.]

We are just going to keep sending jobs overseas if we don’t start
addressing some major issues, litigation, health care costs and
higher energy and environment costs are a major part of the puzzle
if we are going to compete in that global marketplace. Clear Skies
will keep our energy prices stable and jobs in America. It allows
our Nation to continue to burn coal meaning that we will not con-
tinue to rely on natural gas for power generation.

Listen to this. Since 1992 nearly 88 percent of the new power
plants built have been for natural gas. The substantial increase in
the use of gas is one of the main reasons that we have a natural
gas crisis right now. Chart 5 shows natural gas prices have nearly
doubled their historic price for industrial users who depend on it
for manufacturing. Look at that chart. Look at 1999 and see how
natural gas costs have gone up and where we are today. Definitely
this country has lost jobs because of high natural gas costs. I would
say in my State the recession began when we saw a tremendous
spike in natural gas costs. Businesses that had been profitable
overnight became unprofitable because they saw their natural gas
costs skyrocket. [The referenced chart follows on page 10.]

As Tom Mullen from Cleveland Catholic Charities testified before
this committee in 2002, we must also pay attention to the impact
on the poor and elderly of multi-emission bills that increase elec-
tricity and home heating costs. In fact, higher natural gas prices
have forced us to increase funding for a heat program to help low
income families with their home heating bills by $800 million since
1999. With this tough winter, we are going to be asked to put more
money in that program and basically it is because those energy
costs have escalated to the extent that we have to do something to
respond to the needs of our older people and to the poor.

We need multi-emissions legislation to continue at a higher rate
than this country’s commitment to cleaning up the environment
and protecting public health. As my first chart showed, we have
substantially cleaned up while the Nation has grown. Clear Skies
would continue this progress by being the most aggressive clean air
proposal ever enacted. Let us not delay any further. We need to
come together and in a bipartisan fashion and pass this legislation.
A broad coalition supports Clear Skies and is working for its pas-
sage which I would like to insert for the record. I am not going into
it because I have already exceeded my time by 53 seconds.

I look forward to hearing from our witnesses today on how im-
portant it is that this committee and Congress come together and
pass this important multi-emissions legislation. I would just show
the chart of the various organizations that have publicly endorsed
this legislation. Thank you.

I would now like to call on Senator Carper. I am glad to be work-
ing with you. Senator Carper and I have worked with each other
for a long time. We are both very active in the National Governors
Association.

There has been a lot of regionalism in this environmental area.
It is the Midwest and the Northeast. I ran into it when I was chair-



4

man of the National Governors Association. I figure if Carper and
Voinovich can’t get it together, then this country is in big trouble.
I look forward to working with my friend, Tom Carper.

[The prepared statement of Senator Voinovich follows:]

STATEMENT OF HON. GEORGE V. VOINOVICH, U.S. SENATOR FROM THE
STATE OF OHIO

The hearing will come to order. Good morning and thank you all for coming. We
are here today to discuss an issue on which I think there is broad consensus: our
nation needs multi-emissions legislation.

This is not a new topic for this Committee; it is our 23rd hearing on multi-emis-
sions issues since 1998. Our consideration of this important matter has spanned
four different chairmen and covered many issues ranging from mercury and green-
house gases to new source review to the National Ambient Air Quality Standards—
referred to as NAAQS.

I believe we have spent enough time talking about this issue and that we must
act now to improve the environment and protect public health. I hope we can renew
the bipartisan spirit of this Committee—which has come together to enact major en-
vironmental laws on brownfields and safe drinking water and that we can now pass
multi-emissions legislation, specifically the Clear Skies Act.

First and foremost, legislation is needed for our environment. The Clear Skies Act
would be the most aggressive clean air proposal ever enacted. On April 1, 2004, EPA
Administrator Leavitt testified before this Subcommittee that sulfur dioxide and ni-
trogen oxide reductions:

“ . . will result in some $50 billion being spent putting new equipment on old
power plants that will provide for the highest amount of pollution being reduced
in the least amount of time in our history.”

Although Clear Skies is costly and ambitious, we should pass it because of the
certainty it provides. It gives our nation environmental certainty that sulfur dioxide,
nitrogen oxide, and mercury will be reduced by 70 percent by 2018—period. It ends
the cycle of litigation and confrontation obstructing further progress in reducing pol-
lution. It also provides regulatory certainty so that companies can invest in needed
pollution controls.

Second, legislation is needed to help state and local governments attain the new
NAAQS. EPA recently designated 474 counties across the country as being in non-
attainment for the new NAAQS for ozone and 225 counties for particulate matter.

The designations are based on stricter standards, not dirtier air. [CHART 1] In
fact, since 1970, while there have been increases of Gross Domestic Product by 176
percent, vehicle miles traveled by 155 percent, energy consumption by 45 percent,
and population by 39 percent—emissions of the six main pollutants have decreased
by 51 percent.

The nonattainment designations are a threat to our state and local economies.
This point can best be summarized by Cincinnati Chamber of Commerce President
Michael Fisher’s testimony also on April 1, 2004:

“. . . job growth and capital investment for existing operations in our region
have been hindered by the nonattainment designation. . .(and we have) been
told by national site location consultants that nonattainment areas are fre-
quently not even included as potential locations for major new manufacturing
projects . . .”

The Clear Skies Act would help meet the nation’s new, more stringent air quality
standards. [CHART 2] Although it needs to be updated, this chart still shows how
90 percent of these counties come into attainment under the reductions in Clear
Skies and EPA’s new fuel and engine regulations to reduce sulfur. The NAAQS are
actually an unfunded mandate on our states and localities, something I understand
well as a former county commissioner and mayor—and as a governor who brought
almost all of Ohio’s counties into attainment. Our local communities need our help
and need it now.

Clear Skies provides that assistance more quickly and cheaply than current law.
It expands the nation’s most successful clean air initiative—the Acid Rain Program.
Unlike most of our nation’s environmental laws and regulations, this program has
had virtually no litigation, 100 percent compliance, and has achieved its reductions
at less than the projected cost. Clearly, this is what we should strive for in any
multi-emissions legislation—and Clear Skies does exactly that.

Third, legislation is needed to harmonize our environmental policies with our en-
ergy needs. [CHART 3] As this chart shows, coal is our most abundant energy
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source—we have more coal than natural gas or oil reserves. It is also our cheapest
energy source. [CHART 4] This second chart basically shows that the more coal you
use the lower your electricity prices. Businesses and manufacturers in my state and
across the country depend on coal and on these low prices to stay competitive in
the global marketplace. We are just going to keep sending jobs overseas if we don’t
start addressing many of these issues—litigation, health care, and higher energy
and environment costs are a major piece of the puzzle.

Clear Skies will keep energy prices stable and jobs in America. It allows our na-
tion to continue to burn coal—meaning that we will not rely more on natural gas
for power generation. Since 1992, nearly 88 percent of the new power plants built
have been natural gas fired. This substantial increase in the use of gas is one of
the main reasons that we have a crisis right now. [CHART 5] As this chart shows,
natural gas prices have nearly doubled their historical price for industrial users,
who depend on it most for manufacturing.

As Tom Mullen from Cleveland Catholic Charities testified before this Committee
in 2002, we must pay special attention to the impact on the poor and elderly of
multi-emissions bills that increase electricity and home heating costs. In fact, higher
natural gas prices have forced us to increase funding for the LIHEAP program to
help low income families with their home heating bills by $800 million since 1999.

We need multi-emissions legislation to continue at a higher rate this country’s
commitment to cleaning up the environment and protecting public health. As my
first chart showed, we have substantially cleaned up our air while the nation has
grown. Clear Skies would continue this progress by being the most aggressive clean
air proposal ever enacted.

Let’s not delay any further. We need to come together in a bipartisan fashion and
pass this legislation. A broad coalition supports Clear Skies and is working for its
passage—including (among others) farmers, chemistry, public power, and many leg-
islators.

I look forward to hearing from our witnesses today on how important it is that
this Committee and Congress come together and pass this important multi-emis-
sions legislation.

Thank you.
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OPENING STATEMENT OF HON. THOMAS R. CARPER,
U.S. SENATOR FROM THE STATE OF DELAWARE

Senator CARPER. Thank you. We sat next to each other for a
great many years. Senator Voinovich has heard me say as Gov-
ernor and as a U.S. Senator, I think a major role of government
is to provide a nurturing environment for job creation and job pres-
ervation. We know from our time as Governors, if you have compa-
nies that are profitable, if they are making money, if they are pay-
ing taxes, hiring people to work out of colleges, high schools, off
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welfare rolls, off unemployment rolls, if you have all that going for
you, the rest is pretty easy.

Having said that, I would also add it is important that govern-
ment not be the lapdog of business or industry. It is important for
companies to play by the rules, it is important for them to pay
their taxes and be good citizens, good stewards of the environment
among those responsibilities.

Recently I spoke at a student assembly back in Delaware. I know
we have opportunities to visit schools in our own States but I spoke
for a bit and then we opened it to the students for questions. The
first question this one student asked was what was the hardest
thing about your job? I said, “I think the hardest thing about my
job is finding the right sense of balance in my life, what I do here
in Washington, my responsibilities here as a legislator, my respon-
sibilities to help build my part of the Democratic Party in the State
and in this country and try to find good people to run and support
their candidacy, my responsibilities as someone who is trying to be
a good husband, a good father, a good son to a mom who has Alz-
heimer’s Disease and to somehow try to balance all those things
and get it into a 24-hour day.” We all face similar kinds of prob-
lems.

I didn’t say it at the time but just as difficult a challenge for me
with respect to balance is finding the right balance among com-
peting interests that come before us on issues that are important
to us as individuals and important to our Nation. We have been
able to find that right balance in recent months on a couple dif-
ficult issues, trying to take the recommendations of the 9/11 Com-
mission and put them into legislation to restructure our intel-
ligence operations in this country; we are now coming together and
I think with a good consensus on significant changes to class action
legislation; I think we are close to an issue that Senator Voinovich
and I and others care about a lot, finding a good sense of balance
on asbestos litigation reform. I think we are coming close to that
as well.

Among the reasons why we have made progress on those fronts
are strong Presidential leadership and Presidential flexibility and
in addition to that, congressional leadership, bipartisan congres-
sional leadership and flexibility. I would add to that unrelenting ef-
forts in many cases of private citizens. The families who were vic-
tims of 9/11 certainly come to mind and as we work with asbestos
litigation to try to balance the competing interests of victims, labor
unions, trial bar, insurers, businesses, those folks have been at the
table trying to help us shape our legislation.

Last, I would say among the key reasons we have made progress
in those areas is the ability to work across the aisle. I have found
the working relationship between Senator Collins and Senator
Lieberman as something we should hold out as the gold standard
as they work to bring us together on 9/11. Maybe that will be a role
model for us as we tackle this issue here this year.

Clean air legislation calls out for the latter. I am encouraged
given the long working relationship and frankly the long friendship
that Senator Voinovich and I have enjoyed that perhaps this year
we can make that progress.
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I would say to my colleagues, especially my friends on the Repub-
lican side, if we take the approach here that it has to be my way
or the highway, we are in for gridlock that is going to make this
morning’s traffic jams coming into Washington, DC look like a day
at the beach. It just can’t be my way or the highway. There is room
for finding and building consensus and we have to work until we
find it.

The stakes are high. There are hundreds of thousands of kids
across this country, probably millions of kids who have asthma,
who use these inhalers, who have asthma attacks who end up in
the hospital and people who die from this stuff because our air is
not clean enough. There are millions of women of child bearing age
who have higher levels of mercury that are unsafe not just for
them but for the children they are going to bring into this world.

I am reminded every time my wife and our boys drive down to
North Carolina where my wife is from and we drive through the
Blue Ridge Mountains and I think I am in the Smokey Mountains
because the haze is so thick you can almost cut through it. I know
not everyone is convinced global warming is a problem or an issue.
For a number of years, frankly I was not either and I have become
convinced and believe it. We need to address that as well.

The last thing I would say in my first race for Governor, a ques-
tion was asked at a debate with my opponent. The question was
this, if you are elected Governor, what will it be? What will be the
priority, the economy or the environment? I responded at the time
both. I think the right answer today is still both. We can address
the economic issues that Senator Voinovich and I share and the en-
vironmental issues, the health issues that a lot of us share as well.

I will close with this. Most tough issues around here, and we
went through this in orientation with our new members, you need
a lot more than 50 votes. On a lot of the tough issues, you need
60. The way to get to those is to work across the aisle. I am willing
to do that and I look forward to doing that. It is hard for me to
imagine how we get to that number of votes without doing some-
thing on global warming, that aspect of clean air.

Senator Jeffords has an admirable proposal and a clear skies pro-
posal from the Administration that has value and the last thing I
would say is this, I never liked it when I had just two alternatives,
polar alternatives. I always like to be able to vote for something
rather than against something. Senators Alexander, Gregg and
Senator Chafee and myself have worked to try to find some middle
ground. We will be talking about that during the course of this
hearing and in the weeks ahead. I don’t know that is the middle
ground around which we can begin to rally but I hope it might pro-
vide some assistance as we move in that direction.

Thank you, Mr. Chairman.

[The prepared statement of Senator Carper follows:]

STATEMENT OF HON. THOMAS R. CARPER, U.S. SENATOR FROM THE
STATE OF DELAWARE

I would like to thank Senators Voinovich and Inhofe for scheduling this hearing.
The fact that the committee has placed multi-pollutant legislation so high on the
agenda for the 109th Congress shows a commitment to the issue that will be nec-
essary to pass a bill. However, to pass multi-pollutant legislation, it will require
agreement and cooperation from both sides of the aisle.
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Clean air does not have to be a partisan issue. It shouldn’t be a partisan issue.
This committee has always acted in a bipartisan way, and if you look back in his-
tory, the most significant environmental laws all passed with overwhelming support
of both Democrats and Republicans. I hope that will be the case on the issue of
clean air.

I have concerns about the President’s Clear Skies plan because it does not go far
enough, fast enough, and it does nothing to address the role electricity generation
plays in global warming. The government has a responsibility to provide clean air
for people to breathe. If we establish the right targets and timelines, American inge-
nuity will meet the challenge, clean technologies will come to market and create
new jobs, and emissions will be reduced. But if we do nothing or set the wrong tar-
gets then we will have failed in one of our basic responsibilities. Clear Skies sets
the wrong targets and timetables for the emissions it does address, and it com-
pletely misses the mark on CO, and global warming. We can do better.

Power plants, particularly those burning coal, are a leading source of air pollution
in a state like Delaware and across the nation. Since 1970, the Clean Air Act has
helped clean up our nation’s air, but we still have work to do. An example of what
we need to do comes from the EPA itself, which reported that, in 2000, there were
nearly 2 million emergency room visits and nearly half a million hospitalizations
due to asthma. Moreover, the rate of asthma among school children has more than
doubled in the past 20 years!

From the perspective of industry, businesses do not like unpredictability. Cur-
rently, we have several regulations on various pollutants and pollution sources with
different implementation schedules and often overlapping goals. New ozone and fine
particulate standards are currently being implemented, while new standards for
mercury are pending before the EPA right now. Meanwhile, states are considering
regulating CO,. A more-coordinated approach is needed, not just to provide cleaner
air but to provide regulatory certainty to utilities.

Last Congress, I introduced a four pollutant bill called the Clean Air Planning Act
with Sens. Chafee, Gregg and Alexander. The Clean Air Planning Act takes a mar-
ket-based approach that, compared to Clear Skies, would achieve the following for
only an additional 2 percent in total system costs: an additional 33 million tons of
nitrogen oxides reductions; an additional 25 million tons of sulfur dioxide reduc-
tions; an additional 150 tons of mercury reductions; and an additional 6 billion tons
of CO, reductions, plus business and investment certainty.

Dollar for dollar, our 4-pollutant proposal achieves significantly greater benefits
than the president’s 3-pollutant proposal. Including the cost of regulating CO»,
which is minimal, the total cost difference between Clear Skies and the Clean Air
Planning Act over a 20-year period (2005 to 2025) is about 2 percent. The EPA has
estimated that retail electricity prices would increase by only $1.20 per month for
the average residence under the Clean Air Planning Act versus under Clear Skies.

You can’t measure a clean air bill by cost alone, however. You also have to take
into consideration public health benefits. When our bill is fully implemented, it will
aesui;c in $60 billion in public health benefits and prevent 5,900 fewer premature

eaths.

The key question is what will happen now. To a large degree, that is up to the
President and up to the leadership in the House and Senate. I am concerned about
reports saying that the White House and Senate Republicans want to move Clear
Skies quickly and without fully engaging Democrats about what is best for the coun-
try. If the approach to moving this bill is going to be “my way or the highway” then
we're going to end up in a traffic jam. I hope we can work through our differences
and produce legislation that will improve our air quality in a cost-effective way.

Senator VOINOVICH. Thank you, Senator Carper.
I will now call on the chairman of our committee, Senator Inhofe.

OPENING STATEMENT OF HON. JAMES M. INHOFE,
U.S. SENATOR FROM THE STATE OF OKLAHOMA

Senator INHOFE. Thank you, Mr. Chairman.

I had an opening statement that would have consumed my 5
minutes but as I crossed out things as you said them, I am down
to about 30 seconds now.

I think that chart particularly shows the success story that we
have in this country in terms of the Clean Air Act and the amend-
ments in the last 30 years.
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I am glad we are holding this hearing this early. When I was
chairman of this subcommittee we actually had eight hearings on
this. We have covered this in every possible way. The debate has
been very thorough and I think we are in position now to do some-
thing, particularly with the leadership that we have on this sub-
committee. Bringing together two people who have been working
together, as far as Senator Voinovich is concerned, I had him come
in and testify before this subcommittee when I chaired this sub-
committee and he was Governor of Ohio. He did an excellent job
at that time. In fact, we heard from a couple other Governors. Sen-
ator Jeffords and I received a letter from both George Pataki and
Arnold Schwarzeneggar from California and New York expressing
their concern that States maintain the ability to have stronger pol-
lution controls than those set for the Nation as a whole. I think
that is one thing this bill does. I would like to enter this into the
record immediately following my opening remarks.

Senator VOINOVICH. Without objection.

Senator INHOFE. I think probably the most telling chart that was
held up during the chairman’s opening remarks was the one that
showed the success story, that our air is far cleaner than it was
a few decades ago. In the last 30 years, while our GDP has almost
tripled, our energy consumption has increased by 45 percent, emis-
sions from the six major pollutants have been cut by more than
half.

We recognize that a lot more needs to be done. On Monday, I in-
troduced with Senator Voinovich the Clear Skies bill. This is the
most aggressive mandated reduction in pollutants in the history of
this country, of any President, of any time. I think it is very impor-
tant we understand that.

They were trying to do this earlier by rule and I think we all un-
derstand that rules do nothing but invite uncertainty and lawsuits
and we have had enough of that in addressing this subject. What
we need is legislation and our legislation will clean the air further,
faster and cheaper than existing laws.

While some might criticize the legislation because it doesn’t ad-
dress the divisive issue of imposing carbon caps, carbon dioxide is
not a pollutant, I think we understand that and while some would
sacrifice these massive reductions that would be mandated for a
political agenda, I think it is wrong. Let us have a debate on car-
bon dioxide, on carbon caps, on taxes, all these things dealing with
global warming. We will have that debate. We don’t want to Kkill
the opportunity to have the most aggressive reduction any Presi-
dent has ever proposed by keeping this from being passed.

I look forward to this hearing. I think we will have a hearing
next week some time on this subject and I thank you for giving this
the priority you have early in this session.

Thank you.

[The prepared statement of Senator Inhofe follows:]

STATEMENT OF HON. JAMES M. INHOFE, U.S. SENATOR FROM THE
STATE OF OKLAHOMA

Thank you for holding this hearing today, Chairman Voinovich. It is another im-
portant step in our long-standing consideration of multi-emission legislation. We are
now the fourth Congress to address this issue and this is the 23rd hearing of this
Committee to address issues related to multi-emissions legislation. I held several
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hearings when I was Chairman of this Subcommittee, and I am now the fourth
Chairman to examine the matter.

This Committee has vetted the issue thoroughly and debated every aspect. Our
examination of this issue over the next month represents the culmination of an ex-
haustive, deliberate, and time-consuming process to update and modernize our na-
tion’s clean air laws.

The Clean Air Act is a vital law to enable Americans to breathe healthy air. And
it has had many successes. America’s air is far cleaner than a few decades ago. In
the last 30 years, while our Gross Domestic Product almost tripled and our energy
consumption has increased by 45 percent, emissions of the six major pollutants have
been cut by more than half. And lead has been virtually eliminated.

Despite this, more work needs to be done. New more stringent particulate and
ozone standards were implemented and hundreds of counties across the nation are
not in attainment with these much lower pollution levels. To assist these counties
with coming into attainment and continue our clean air progress, further emission
reduction will be needed. The most effective, most flexible, and least burdensome
way to achieve these reductions is to build on the most successful part of the Clean
Air Act—the Acid Rain program.

On Monday, I introduced with Senator Voinovich the Clear Skies bill, proposed
by President Bush. This bill—which cuts sulfur dioxide, nitrogen oxides, and mer-
cury by 70 percent—is the most aggressive emissions reduction initiative ever pro-
posed by an American President.

Multi-emissions legislation is necessary to help states come into compliance with
the law and to keep jobs here in America. Coal is our nation’s most abundant re-
source. It provides not only jobs, but keeps energy prices affordable for the elderly
and poor. As important, keeping coal as the backbone of our electric grid allows nat-
ural gas to be used for more valuable purposes, such as home heating and the man-
ufacturing sector. Natural gas is in a state of crisis due to limits on production. Our
bill will not put further stresses on natural gas demand, as competing proposals do.

Rules to address sulfur dioxide, nitrogen oxides, and mercury are due out later
this year. But these rules suffer from what all rules suffer from lack of certainty.
Litigation of clean air rules in recent years has become an epidemic. The result is
that rules provide neither the certainty that we will achieve needed emission reduc-
tions nor the certainty industry needs to invest the tens of billions of dollars that
will be needed to achieve these reductions. What is needed is legislation. And our
legislation will clean the air further, faster, and cheaper than the existing law.

While some have criticized our legislation because it does not address the divisive
issue of imposing carbon caps, carbon dioxide is not a pollutant. While some would
sacrifice public health on the alter of a political agenda to regulate carbon dioxide,
I believe that the time to move forward with making our skies cleaner is upon us.

I look forward to today’s hearing. We will have a full committee hearing 1 week
from today and it is my intention to hold a full committee markup before the Presi-
dent’s Day recess.

Senator VOINOVICH. I would like to call on our Ranking Demo-
crat member, Senator Jeffords. I want to say publicly how much I
admire your conscientious effort in this area. I know you have
spent hours and hours on a piece of legislation that you promoted
and I am anxious to hear what you have to say this morning.

OPENING STATEMENT OF HON. JAMES M. JEFFORDS,
U.S. SENATOR FROM THE STATE OF VERMONT

Senator JEFFORDS. Thank you.

I am glad we are here today to discuss the need for multi-pollu-
tion legislation. I have been a strong proponent of such bipartisan
legislation for years. We need to lock in emissions and reductions
as soon as we can to meet our public health and environmental re-
sponsibilities on schedule.

Yesterday, I reintroduced the Clean Power Act with 18 bipar-
tisan co-sponsors. Despite great progress in reducing pollution over
the last 30 years, science tells us that we still have an enormous
challenge now and ahead. We have only barely touched upon many
of these challenges. We still must achieve safe air quality for all
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Americans to breathe and to live longer lives and finally and fully
address acid rain and mercury contamination, clear the Vistas Na-
tional Park and really begin to deal with the human induced cli-
mate change.

Before I go on, I want to provide some historical context on the
committee’s actions on this important matter. In early 2001, there
was a bipartisan dialog to establish principles for the committee to
use in developing multi-pollution legislation. That dialog was dis-
rupted by the President’s decision to reverse his pledge to control
carbon dioxide from the power plants.

In October 2001, we had a widely attended stakeholder meeting
on multi-pollutant legislation to restore some type of dialog but
without much luck. In early 2002, I started a brief but unsuccessful
attempt to resume negotiations on a four pollutant bill but the Ad-
ministration refused to negotiate or even to provide the full com-
mittee with timely assistance. So with no one on the other side to
negotiate with or to compromise with, the committee under my
chairmanship approved the Clean Power Act in June 2002. If that
legislation had been signed into law, we would have been well over
our way to reducing the number of people, 25,000 or so, who died
prematurely each year from power plant pollution. There were Re-
publican objections to taking up the bill, so it went no where.
Gradually, it has become clear that the Administration and most
of the utility industry did not and does not want Congress to suc-
cessfully legislate on this matter.

Legislation would require compromise and a strengthening of the
Clean Air Act, not a weakening to get public support. Instead, the
Administration has tried to unravel many important clean air pro-
grams with special focus on gutting the new source review or NSR
Program. Last year, the Administration proposed a Clean Air Act
interstate rule using authority already in the law. Unfortunately,
the approach is inadequate to help nonattainment areas meet the
deadlines in the law on time. Non-attainment areas need reduc-
tions in clean air monitoring data by 2009 for ozone and by 2010
for fine particulate matter, not in 2018.

The Clean Air Act has ample authority now and requires the
EPA to make sure that all States have adequate implementation
plans in place to prevent interstate pollution and to meet the
health-based standards on time. Any delay in the schedule is un-
wise and causes more health and environmental damage. Our leg-
islation avoids such delays. EPA’s analysis shows that our bill
would prevent 13,000 more premature deaths in 2010 and 18,000
more in 2015 than will Clear Skies. The Administration has pro-
posed several options for controlling the mercury due to the dead-
line in March. Unfortunately, these options don’t appear to be legal
and to really ever reduce mercury by any serious amount.

As I have said many times in public and in private, I am pre-
pared to compromise to achieve faster and better public health and
environmental benefits than is current law. That even includes
some kind of reasonable compromise on controlling carbon dioxide
but we cannot legislate responsibly and ignore manmade global
warming completely. The U.S. power sector emits one-tenth of the
world’s total carbon dioxide emission. To ignore this fact defies rea-
son, logic and the peer review work of the National Academy of
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Sciences, the American Geophysical Union and the International
Panel on Climate Change.

It has surprised me to learn without any consultation beforehand
that we will mark up a three pollutant bill in 3 weeks, a bill that
is not a product of bipartisan compromise or consensus. We are
here to discuss the need for multi-pollution legislation. There is a
compelling need for such legislation. This is especially true given
the Administration’s efforts to delay the implementing and enforc-
ing current law. Unfortunately, there is no process in place to
produce or pass bipartisan legislation that could achieve stronger,
better and faster benefits than the Clean Air Act already guaran-
tees.

Whether these benefits are attained by the genuine enforcement
and compliance, State actions or through litigation, still I am an
optimist and I remain hopeful that we can do better and meet the
challenges that I have outlined. There is a negotiated compromise
to be found, then Senators Carper and Voinovich working together
can almost certainly find it.

I look forward to working with you and look forward to the testi-
mony of the witnesses to follow.

[The prepared statement of Senator Jeffords follows:]

STATEMENT OF HON. JAMES M. JEFFORDS, U.S. SENATOR FROM THE
STATE OF VERMONT

I'm glad we're here today to discuss the need for multi-pollutant legislation. I've
been a strong proponent of such bipartisan legislation for years. We need to lock
in emissions reductions soon so we can meet our public health and environmental
responsibilities on schedule.

Yesterday, I re-introduced the Clean Power Act with 18 bipartisan cosponsors and
just that kind of guarantee. Despite great progress in reducing pollution over the
last 30 years, science tells us that we still have enormous challenges now and
ahead.

We have only barely touched upon many of these challenges. We still must:

e achieve safe air quality for all Americans to breathe and to live longer lives;
e finally and fully address acid rain and mercury contamination;

e clear the vistas in our national parks; and,

e really begin to deal with human-induced climate change.

But, before I go on, I want to provide some historical context on the Committee’s
actions on this important matter.

In early 2001, there was a bipartisan dialogue to establish principles for the Com-
mittee to use in developing multi-pollutant legislation. That dialogue was disrupted
by the President’s decision to reverse his pledge to control carbon dioxide from
power plants. In October 2001, we had a widely attended stakeholder meeting on
multi-pollutant legislation to restore some type of dialogue, but without much luck.
And in early 2002, I started a brief but unsuccessful attempt to resume negotiations
on a four-pollutant bill. But the Administration refused to negotiate or even to pro-
vide the full Committee with timely technical assistance.

So, with no one on the other side to negotiate with or to compromise with, the
Committee, under my chairmanship, approved the Clean Power Act in June 2002.
If that legislation had been signed into law, we would have been well on our way
to reducing the number of people, 25,000 or so, who die prematurely each year from
power plant pollution. But there were Republican objections to taking up that bill,
so it went nowhere.

Gradually, it has become crystal clear that the Administration and most of the
utility industry did not and does not want Congress to successfully legislate on this
matter.

Legislating would require compromise and a strengthening of the Clean Air Act,
not a weakening, to get the public’s support. Instead, the Administration has tried
to unravel many important Clean Air programs with a special focus on gutting the
New Source Review, or NSR, program.
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Last year, the Administration proposed the Clean Air Interstate Rule, using au-
thority already in the law. Unfortunately, this approach is inadequate to help non-
attainment areas meet the deadlines in the law on time. Non-attainment areas need
reductions and clean air monitoring data by 2009 for ozone and by 2010 for fine par-
ticulate matter, not in 2018.

The Clean Air Act has ample authority now and requires the EPA to make sure
that all states have adequate implementation plans in place to prevent interstate
pollution and to meet the health-based standards on time. Any delay in this sched-
ule is unwise and causes more health and environmental damage.

Our legislation avoids such delays. EPA’s analysis shows that our bill would pre-
vent 13,000 more premature deaths in 2010 and 18,000 more in 2015 than will
Clear Skies. The Administration has proposed several options for controlling mer-
cury due to a deadline in March. Unfortunately, these options don’t appear to be
legal or to really ever reduce mercury by any serious amount.

As I have said many times, in public and in private, I am prepared to compromise
to aclhieve faster and better public health and environmental benefits than in cur-
rent law.

That even includes some kind of reasonable compromise on controlling carbon di-
oxide. But we cannot legislate responsibly and ignore manmade global warming
completely. The U.S. power sector emit’s one-tenth of the world’s total carbon diox-
ide emissions. To ignore this fact defies reason, logic and the peer-reviewed work
of the National Academy of Sciences, the American Geophysical Union and the
International Panel on Climate Change.

So, it has surprised me to learn, without any consultation beforehand, that we
will mark up a 3-pollutant bill in 3 weeks, a bill that is not a product of bipartisan
compromise or consensus. We are here to discuss the need for multi-pollutant legis-
lation. There is a compelling need for such legislation. This is especially true given
the Administration’s efforts to delay implementing and enforcing current law.

But, unfortunately, there is no process in place to produce or pass bipartisan leg-
islation that could achieve stronger, better and faster benefits than the Clean Air
Act already guarantees—whether those benefits are obtained by genuine enforce-
ment and compliance, state actions or through litigation.

Still, I am an optimist and I remain hopeful that we can do better and meet the
challenges that I have outlined. If there is a negotiated compromise to be found,
then Senators Carper and Voinovich working together can almost certainly find it.
I look forward to working with them and the testimony of the witnesses.

Senator VOINOVICH. Thank you.

I would like to reiterate that the procedure we are going to follow
in this committee is the chairman will speak, the Ranking Member
of the subcommittee, we will then recognize the chairman of the
committee as a whole and the Ranking Member and that is why
we followed that procedure here this morning. Then we are going
to follow a rule for the new members, the early bird rule. That ba-
sically says that those that show up early get a chance to make
their opening statements before those that come later.

Following that rule, Senator Bond, I would call upon you for your
statement.

OPENING STATEMENT OF HON. CHRISTOPHER S. BOND,
U.S. SENATOR FROM THE STATE OF MISSOURI

Senator BOND. Thank you.

I appreciate your comments about the emissions trading provi-
sions in the Clean Air Act amendments of 1990, sometimes known
as the Byrd-Bond Rule. In Missouri, we know it as the Bond-Byrd
Rule. I was the most junior member who showed up at the orga-
nizing meeting for it and nobody else wanted to do it, so the paper
slid all the way down to me but having the strong support of Sen-
ator Byrd assured us that the 18 votes we had in that coalition was
a majority. I am glad to hear that it is working.

I appreciate your strong comments about the Clear Skies Act, the
fact that it is going to use this as well. I think with the Clear Skies
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Act, it is obvious we have the opportunity to cut the largest amount
of pollution in history from electric utilities. We have the oppor-
tunity to cut by 70 percent acid rain producing sulfur dioxide, 70
percent of ozone producing nitrogen oxides, 70 percent of poisonous
mercury pollution and we have the opportunity to help families and
hundreds of cities, we have the opportunity to help children and
pregnant mothers. I think we must take that opportunity.

Unfortunately, there apparently is going to be an effort to change
this bill, to add a provision that is absolutely unworkable for those
of us in the Midwest and many in the West that would prevent this
bill from passing with the 70 percent cuts in SOx, NOx and Mer-
cury. People who want us to expand this bill to include carbon
mandates mean well. I understand the arguments they make. I
know they believe that carbon controls are the future and we
should start now. Tragically, we do not know how to make that
work and it would be a poison pill that would kill this bill and
leave us with nothing.

Carbon mandates would have a crushing burden on families in
my State. Where I come from we get 80 percent of our electricity
produced from western coal; 100 percent of that is Powder River
Basin coal. I understand the opposite is true in the Northeast.
Many Northeastern States get their electricity from natural gas
and for them it is not a problem, but for our Nation, for our energy
it is a problem to be using natural gas and boilers to generate elec-
tricity.

Twenty-five years ago I heard a lecture by Nobel laureate Pro-
fessor Glen Seabert and he said to use natural gas in combustion
boilers to generate electricity was like throwing your best antique
furniture in the fireplace to keep the house warm. It is a highly
uneconomical and unwise use of it. The use by utilities of natural
gas has driven the price of natural gas as we saw on the chart to
more than double. To force even greater use of natural gas would
put much higher gas and power bills on communities, low income
families would be faced with a choice between heating and eating,
fixed income seniors would face tough decisions between turning off
lights and freezing and Missouri families would also be hurt by job
losses. Many employers in my State and across the Nation depend
upon natural gas as a feedstock. Fertilizer makers, chemical mak-
ers, the car industry, all provide good wages that allow our families
to remain strong economically and strong in their health as well.

We are seeing already manufacturers closing down their Amer-
ican plants and moving overseas. You talk about outsourcing, driv-
ing the price of natural gas even higher is going to be one of the
biggest outsourcing effects we could see. A carbon mandate increas-
ing demand and driving up prices would send jobs overseas.

Let us not kid ourselves, we would be sending pollution overseas.
Manufacturers in China and India will not follow U.S. pollution
control laws, they will pollute more and much of that pollution will
c?me right back to us in the air, water and through our food sup-
ply.

Maybe some day there will be some way we can do it affordably,
to extract and sequester carbon without severe economic hardship.
Right now we know we can do that by planting more trees. I have
planted 10,000 and I challenge all my friends to plant several thou-
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sand themselves but there is no feasible way of sequestering it
right now. We will when we adopt this Clear Skies bill give a man-
date and give a clear demand for the creation of coal gasification
plants to substitute coal gas for natural gas and that will allow the
carbon to be segregated and when we find the means of seques-
tering it, we can do that.

A Dbill to cut pollution from electric utilities right now that in-
cludes a mandated carbon cut will not pass the Senate, it will not
pass the House, the President will not sign it. The carbon man-
dates will kill the bill. T don’t think there is a purposeful effort to
kill the bill but a carbon mandate would.

We have a choice, we take three-quarters of a loaf, SOx, NOx
and mercury or take no loaf. I think it is time that we take the
three-quarters of the loaf. We have an opportunity in the Clear
Skies Act to do great things for the environment and the health of
our families and I hope a majority of my colleagues here and on
the floor will support this bill.

Thank you.

Senator VOINOVICH. Senator Lautenberg.

Senator LAUTENBERG. Thank you. This is kind of a nostalgic re-
turn home for me. I think I am probably the most senior member
here by virtue of the time that I spent on the Environment Com-
mittee. I missed being here and I am pleased to be able to serve
on the committee. As I said to Senator Inhofe when I came in, I
came to make his day. That is my primary mission.

Senator INHOFE. I would respond by saying we missed you dur-
ing your absence.

OPENING STATEMENT OF HON. FRANK LAUTENBERG,
U.S. SENATOR FROM THE STATE OF NEW JERSEY

Senator LAUTENBERG. Senator Inhofe and I have always had an
interesting exchange. I am pleased to be here and to welcome our
newer members. It gives me some encouragement because with 20
years of service in the U.S. Senate, I had to have some junior mem-
bers to kind of look down on if you don’t mind.

I am anxious to get to work on the problems we are looking at.
I commend you, Mr. Chairman, for holding this hearing, getting us
focused on the task and I know how much you care about it. The
question for me is how much are we doing and how much can we
do? It has been said around here many times, and I repeat it, that
perfection is the enemy of the good and we will never get a perfect
piece of legislation. In my eyes, I know that we have a tough fight.

I listened very -carefully to Senator Carper and Senator
Voinovich’s introduction to the hearing and those are very good
words and I know they are sincerely meant, to try to work together
and get something done that we can all agree upon, but when I lis-
tened further, and I know that the job situation is one we really
have to pay attention to. I come from a working class family. My
father punched a time clock. When the mills closed down in Patter-
son, New Jersey, the textile miles, silk mills in particular, it hurt
like the devil. Whatever we could do to keep him working, we
wanted to do.
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Then I came out of the corporate world and I know that for the
corporate world the best thing is to be able to earn, to be able to
keep people working and keep America’s economy flourishing.

When we talk about things like heating with natural gas and the
implications, what is the alternative, I ask you, to have to absorb
all kinds of toxic emissions coming generously to New Jersey from
our western neighbors as opposed to using what we can do to fuel
our industries, where is American ingenuity. When we talk about
job loss and sending jobs overseas, where are we in terms of saying
to the automobile industry, hey, your CAFE standards have to be
improved. We know it is possible to do it. So instead we blithely
go along, more SUVs, bigger cars, you burn it up, shoot it out
there. I don’t see why the choices have to be made in the manner
that they are being discussed now.

My sister died from an asthma attack at a school board meeting
one night, she was a member of the school board and she couldn’t
help herself at the moment of attack. She tried to get to her car
to plug in a little respirator that she carried and she didn’t make
it. I have an 1l-year-old grandson who occasionally has to be
rushed to the hospital emergency ward because he has an asthma
attack. He has had steroids and his face is all blown up and it is
a bloody unpleasant sight and a painful thing to witness.

At what point do we say the most important thing are the lives
that we can save, or the health that we can protect? Why is the
focus exclusively on one side of the equation, the economic side of
the equation? I frankly don’t get that. My suggestion is we start
with what we can do to improve life for our citizens and then work
to an end. I don’t want to give up any jobs, believe me. It is painful
in New Jersey. We have seen so many of the jobs we used to have
being accomplished in other places.

When I look at what is happening with asthma, in the last 15
years asthma rates have risen 250 percent. Today, over 7 million
kids struggle with asthma and our hospitalized, miss days from
school, miss days of fun, miss days of normal living. So I ask unan-
imous consent that a statement from our Commissioner of Environ-
mental Protection of New Jersey, Mr. Brad Campbell be included
in the record as if read.

Senator VOINOVICH. Without objection.

Senator LAUTENBERG. I also ask that my full statement which I
have deviated from be included in the record as if read.

[The prepared statement of Senator Lautenberg follows:]

STATEMENT OF HON. FRANK R. LAUTENBERG, U.S. SENATOR FROM THE
STATE OF NEW JERSEY

Mr. Chairman:

I'm very happy to be back on the Environment & Public Works Committee. Of
course, if I hadn’t left four years ago, I would be sitting much closer to you than
to this end of the dais, but such is life!

Thank you for holding this hearing on the need for “multi-pollutant” legislation.
It’s this sort of topic that made me want to get back on the Committee.

Improving air quality is vital for my home State of New Jersey and for the entire
country. We have made great progress in the last few decades, but today, over 150
million Americans continue to live in areas that still have hazardous levels of air
pollution.

I saw what asthma did to my sister, and I see what it does to one of my 10 grand-
children. I want my children and grandchildren to live in a country where they can
breathe clean air.
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I helped write the 1990 amendments to the Clean Air Act. Those amendments es-
tablished innovative ways to improve air quality and protect public health. For in-
stance, we created the “cap and trade” program for cutting sulfur dioxide emissions,
which cause acid rain.

The “cap and trade” program has been a big success and serves as a model for
cutting the emissions of other air pollutants, such as nitrogen oxides.

We've made progress when it comes to sulfur dioxide and nitrogen oxides, but
there’s more we need to do, and we have to start getting rid of mercury, too. It’s
well known that these three pollutants hurt millions of Americans each year, caus-
ing thousands of hospitalizations, emergency room visits, and more and more asth-
ma.

As I see it, two of the fundamental questions the Committee needs to address are
as follows:

The first question is whether the Clean Air Act needs to be replaced. I think the
answer to that question is “no.” The Clean Air Act provides the authority and flexi-
bility we need; it just needs to be enforced better.

The second question is whether we need to start cutting the emissions of a fourth
pollutant, carbon dioxide. I believe the answer to that question is “yes.”

Carbon dioxide is the primary greenhouse-gas pollutant that is causing our atmos-
phere to trap heat. Scientists from around the world have warned us that green-
house gas emissions are causing our atmosphere to heat up.

The longer we delay, the harder it’s going to be to fix the problems that are begin-
ning to show up now.

Polar ice caps are melting. The oceans are getting warmer, which may be causing
harsher weather—like the hurricanes this past fall. Rising sea levels could destroy
coastal areas—such as those in New Jersey. This isn’t the kind of world I want to
leave to my grandchildren!

So, this is a profoundly important hearing today and I look forward to the testi-
mony of our witnesses, and to participating in this ongoing discussion.

Thank you, Mr. Chairman.

Senator VOINOVICH. Thank you.
Senator DeMint.

OPENING STATEMENT OF HON. JIM DEMINT, U.S. SENATOR
FROM THE STATE OF SOUTH CAROLINA

Senator DEMINT. Thank you. I appreciate the panelists being
here to testify.

It is my opinion at this point, still being a new member, that the
Clear Skies Act would be the most effective, clean air proposal that
we have ever enacted. I know we all want to improve the quality
of the air. I don’t think anyone is questioning anyone else’s motiva-
tion. The question is how. I certainly agree with the Ranking Mem-
ber that we should not be the lap dog of business and industry and
I agree with my colleague that our focus has to be on improving
the quality of life of our children and all our citizens. I agree that
business and industry should play by the rules.

I think it is important for us to recognize that the current set
of rules that we have is a quagmire of antiquated regulations that
are open to subjective and arbitrary interpretation, that has clearly
done more to promote lawsuits than they have to clean up the air.
Judges and lawyers are not going to clean up our air.

In South Carolina, we have seen firsthand the uncertainty of our
regulatory system. In several of our counties I used to represent in
Congress where BMW is headquartered and Michelin, an area of
the State that is known for its clean water and clean air, we have
some counties now in nonattainment for ozone. With this bill, our
counties in developing a plan to clean up the air could obtain a
transitional designation that would bring us into compliance by the
year 2015. We could accomplish the goal of cleaner air without
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hurting the economy. I think this is just what my colleague was
talking about.

I want to just encourage us again as just said not to make the
perfect the enemy of the good. This bill clearly is an aggressive
move toward cleaner air, toward setting standards, but it is not
just business and industry that are asking for this. DEHEC in our
State wants a clear set of regulations they can interpret in a very
scientific, standard way so the industry, the power plants will
know how to move ahead to clean up our air in a responsible way.
We must translate our good intentions into a good regulatory sys-
tem and we need clear rules if we are going to have clear air.

Thank you.

Senator VOINOVICH. Senator Obama.

OPENING STATEMENT OF HON. BARACK OBAMA,
U.S. SENATOR FROM THE STATE OF ILLINOIS

Senator OBAMA. Thank you and other members of the committee.

Like Senator DeMint, I am new to this committee and so first
of all, I appreciate all the hard work that has been done by mem-
bers on both sides of the aisle on this difficult issue. I could hear
from your introductory remarks, Mr. Chairman, that there have
been some frustrations in terms of all the work that has been put
in. So I would like to be part of some constructive process to move
legislation along that strikes the right balance.

I should note that in my State, the two sides of the coin that
have been discussed are very visible. On the one hand, Chicago—
I think—ranks second in the country in terms of the impact of
power plant emissions and pollution. The metro east and East St.
Louis areas that I share with Senator Bond and others, there are
almost equally severe problems. I don’t need to repeat what Sen-
ator Lautenberg expressed so well and that is the human cost of
this pollution. My daughter who is 6 years old has asthma as well.
We have had those frightening moments where she comes up to my
wife and I and says, Daddy, I can’t breathe. Until you have rushed
a daughter to the hospital in the middle of the night and had them
in the emergency room for hours, I think it is hard to recognize the
degree to which there is a human cost to this stuff.

Having said that, we also have the Illinois coal industry in south-
ern Illinois that has been extremely hard hit, partly because west-
ern coal is easier to extract because we have had problems in terms
of some of the existing regulatory regime and how it impacts jobs
and economic growth in the area of southern Illinois. When you
travel to these areas, these are some of the poorest areas of the
State, you are very sympathetic to the fact that these communities
need to get back on their feet.

My understanding is there are elements of this bill that might
make Illinois coal more competitive. That is something that is of
interest to me. Those economic issues don’t just relate to the coal
industry directly. We have a large chemical industry in Illinois and
they use a lot of natural gas, those issues that were raised about
the rising cost of natural gas impacts those industries as well. So
these are complex issues. There are people on this committee who
have studied this much more than I and am looking forward to
learning.
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I will make one last statement and that is that although regula-
tion has fallen into ill repute in recent years, part of the reason the
chart that was presented earlier shows enormous improvement
with respect to our air and our water has to do with the fact that
industry was regulated. Those gains were not achieved voluntarily
because there is always a cost to society and those costs can be lo-
calized with particular industries and particular communities and
yet I think most of us feel pretty proud even those people who may
have resisted those initial regulations feel good about the fact that
our water is cleaner and our air is easier to breathe.

So my hope is we approach these issues and there is a bill here
that reflects long and hard work on the part of others and I want
to keep an open mind, but I do think it is important that this proc-
ess not be driven by ideology but by science and common sense and
a recognition that we only have one environment and sometimes it
is hard to reverse some of the mistakes that we make. So we need
to be mindful, cautious and humble about what we do.

Senator VOINOVICH. Thank you, Senator.

Senator Isakson.

OPENING STATEMENT OF HON. JOHNNY ISAKSON,
U.S. SENATOR FROM THE STATE OF GEORGIA

Senator ISAKSON. Thank you.

I noted in preparing for the hearing that I think this is the 23rd
hearing the committee has had since 1998 on multi-emission stand-
ards. After listening to the opening statement, I would like to have
been at all of them. I am sure they were entertaining. I know the
operative word of the day certainly is carbon. I have a lot to learn
on those issues, but there are a couple of issues I want to address
briefly in the interest of my State with regard to Clear Skies.

First of all, the positive impact that Clear Skies will have on the
State of Georgia, Georgia’s sources would reduce emissions of SO,
by 89 percent, NOx by 77 percent, and mercury by 76 percent. The
annual savings in positive impact in terms of health would be $5.3
billion and there would be 1,500 less hospital visits a year. That
is meaningful.

Second, I want to associate myself with the remarks of Senator
DeMint with regard to the transition areas designation. That is a
tremendously positive step for my State and many others, to reach
attainment but to not be unnecessarily prohibited from reaching
that through the overly oppressive regulation that can sometimes
take place.

I look forward to working with the committee and the members
here on the transition areas proposal because it is a meaningful,
positive step for many of us in the South to address what has clear-
ly been a problem.

Later I will get the chance to introduce a distinguished mayor
from my State. I appreciate the time that you have given me. I
would only ask unanimous consent that you allow the remainder
of my prepared statement to be submitted to the record.

Senator VOINOVICH. Without objection.

[The prepared statement of Senator Isakson follows:]
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STATEMENT OF HON. JOHNNY ISAKSON, U.S. SENATOR FROM THE STATE OF GEORGIA

Thank you Chairman Voinovich and Chairman Inhofe for holding this hearing.
While I and some of my colleagues on the Subcommittee may be new to this Com-
mittee, the issue before us certainly isn’t new to the Committee. In fact, by my
count, this is the 23rd hearing this Committee has held on multi-emissions issues
since 1998. I know that I appreciate another opportunity to hear first hand how
Clear Skies will substantially reduce emissions of the three most harmful pollutants
from power generation, and will do so in a way that is much faster and more effi-
cient than under current law.

I think that when any of us look at a piece of legislation, the first thing we ask
is “what is the impact on those whom I represent?” The positive impact that Clear
Skies will have on the State of Georgia is very real. Georgia sources would reduce
emissions of SO, by 89 percent. NOx would be reduced by 77 percent, and Mercury
by 76 percent by the year 2020. Georgians would realize health benefits totaling
$5.3 billion annually, and visit the hospital or emergency rooms 1,500 less times.
These are very tangible results.

I am especially interested in the benefits for Georgia in the section regarding
“Transitional Areas”. Under Clear Skies, areas that are projected to meet the ozone
and fine particles standards by 2015 as a result of Clear Skies would have legal
deadline of 2015 for meeting these standards (i.e., will have an attainment date of
2015). These areas would be designated “transitional” areas, instead of “non-attain-
ment” or “attainment,” and would not have to adopt local measures except as nec-
essary to qualify for transitional status). They would have reduced air quality plan-
ning obligations and would not have to administer more complex programs. Clear
Skies will allow many of Georgia’s counties to be designated “transitional”, and ulti-
mately in attainment.

America has made much progress since 1970 and the passage of the Clean Air
Act, however we still face major air quality challenges in many parts of the country.
Clear Skies is the most important step we can take to address these challenges.
Clear Skies would make great strides towards solving our remaining air quality
problems in a way that advances national energy security and promotes economic
growth. When fully implemented nationally, Clear Skies would prolong thousands
of lives each year, providing billions of dollars in economic benefits, save millions
of dollars in health care costs, and increase by millions the number of people living
indareas that meet our new, more stringent health-based national air quality stand-
ards.

There is no better time for us to be considering multipollutant legislation. Today
we begin the process of bringing Clear Skies to the floor of the Senate for a vote.
Congress needs to act now so that we may begin achieving emissions reductions and
their related health benefits sooner rather then later. I look forward to working with
you Mr. Chairman to pass Clear Skies, and improve our nation’s air quality. Thank
you.

Senator VOINOVICH. Thank the members of the Senate that are
here today and we will now call our first witness panel, Bob Young,
John Paul and Beverly Gard.

Before we get started, I would like to let everyone know that we
had a change in the witness list. Mayor Don Plusquellic from the
city of Akron in my home State of Ohio, also President of the U.S.
Conference of Mayors, is not able to be here today due to illness.
I would really like to thank Augusta, Georgia Mayor Bob Young
who is also chairman of the Conference Energy Committee, for
coming here on such short notice to testify before this committee.
I understand Senator Isakson, you would like to introduce Mayor
Young?

Senator ISAKSON. With your permission, I would.

Senator VOINOVICH. Without objection.

Senator ISAKSON. It is really a privilege for me to introduce an
old friend, a former TV personality, news anchorman as you can
tell from the face and the hair, he looks the part, but now the
mayor in his second term of the great city of Augusta, GA and
Richmond County and the mayor of that consolidated government
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which is among other things the home of the Augusta National
Golf Club and the Masters Golf Tournament.

Mayor Young is a member of the Advisory Council of the U.S.
Conference of Mayors and chairs the Conference’s Energy Com-
mittee and is a past chair of the Standing Committee on the Envi-
ronment.

He is a very active mayor, he is a very progressive mayor. In my
years in the State Legislature where I worked with Bob and my
years since I have been in Congress on the Transportation Com-
mittee in the House where I worked with Bob, I have known him
to be a very conscientious and very hard-working person, particu-
larly interested with regard to the environment and its impact. Al-
though I may be reaching here because nobody has told me this,
I would imagine the transitional areas provision in terms of the Sa-
xszfl;l{nnah River area would be of a positive impact in terms of Clear

ies.

It is a real pleasure for me to have the opportunity to introduce
a great mayor and a great citizen of the State of Georgia, Bob
Young.

Thank you, Mr. Chairman.

Senator VOINOVICH. Mayor Young, Mr. Paul and Senator Gard,
I would like to make clear that your testimony is limited to 5 min-
utes and that you should understand that your statement will be
made a part of this record.

STATEMENT OF HON. BOB YOUNG, MAYOR, CITY OF AUGUSTA,
GA, ON BEHALF OF U.S. CONFERENCE OF MAYORS

Mayor YOUNG. Thank you, Mr. Chairman. Senator Isakson,
thank you for that generous introduction.

On behalf of the U.S. Conference of Mayors’ President, Akron
Mayor Don Plusquellic, I offer his apologies for not being with you
today. As you know, he was supposed to be here to testify but he
fell ill yesterday of a severe respiratory ailment. I offer his sin-
cerest apologies to you for his not being able to make it to this
hearing. I was described earlier today as his stunt double for this
hearing.

The U.S. Conference of Mayors is the official, non-partisan orga-
nization that represents cities throughout the United States
through their chief elected official, the mayor. First of all, I would
like to thank Senator Voinovich not only for his invitation to speak
before you today but also for joining with us last week during the
Conference of Mayors’ winter meeting here in Washington. Your
commitment, Senator, to issues such as community development
block grant funding and unfunded mandates is greatly appreciated
by the mayors of this Nation.

I come before you today not as an expert on clean air policy, not
as a scientist, but as a mayor. This means that I am responsible
for a wide variety of activities including keeping my citizens safe,
keeping their surrounding environment clean and attractive, mak-
ing sure the roads are maintained and every once in a while in Au-
gusta, GA, even seeing that snow gets ploughed. It also means
doing what I can to keep and attract new jobs to our community.
When my job is boiled down, I guess you can say that I am respon-
sible for making my city a place that is desirable for both people
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and business to flourish. Every mayor strives to create a commu-
nity that has healthy citizens with a healthy economy. I think with
so(rlne common sense, you can have both. That is why I am here
today.

In order to remain competitive, this Nation needs a steady, reli-
able and inexpensive source of energy. However, we also need clean
and healthy air. Depending upon the type of business, a number
of conditions influence their decision to locate or expand in a com-
munity. Issues such as work force availability, access to transpor-
tation hubs and of course the cost of electricity are factors in their
decisionmaking process.

Besides the cost and reliability of electricity, another factor that
goes into a business location or expansion decision is a community’s
attainment status. Many communities throughout the Nation have
been designated as nonattainment areas for either ozone or partic-
ulate matter. Augusta was originally supposed to be designated in
nonattainment for ozone but when the final numbers came out, we
were fortunately not included. Many of my other mayoral col-
leagues though were not as lucky.

When it appeared that my city was going to be designated as
nonattainment for ozone, we volunteered for EPA’s early action
compact. This program allows cities, counties and States to go
through a series of voluntary measures to reduce air pollution that
causes nonattainment. I want you to know that even though we
were fortunate not to get designated, we are still going through
this voluntary program to demonstrate our commitment to clean
air. This is what we are doing in Augusta.

The reason we are committed to clean air is not only because of
the health of our citizens but it is a good business decision as well.
Many businesses won’t outright admit it but privately they have
said that when making a decision to locate or expand in an area,
one of the things they do is find out that community’s attainment
status. If a community is not in attainment, businesses know to get
the necessary air permits might be difficult and sometimes it just
makes sense to seek out another community to build in.

Both the cost of electricity and a city’s attainment status put
many communities at a competitive disadvantage to attract busi-
nesses from other parts of the United States or even from else-
where in the world. These factors can have a major impact on jobs
and job creation. However, the mayors of this Nation don’t want to
sacrifice public health for cheap electricity. We are looking for a
fair and balanced approach that keeps our air clean while keeping
electric costs down, and also keeps our citizens working. We are
looking for common sense solutions to help us meet our attainment
requirements.

As I mentioned before, many communities have been designated
in nonattainment for particulate matter or ozone or even both.
These communities and States they are located in are required by
the Environmental Protection Agency to meet attainment stand-
ards between 2008 and 2015. Programs such as CMAQ, the Con-
gestion Mitigation Air Quality Program, as well as the off-road die-
sel rules have been developed to assist us with our efforts. These
programs should be maintained or in the case of CMAQ, increased
to further those efforts.
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However, these programs are not enough. For many nonattain-
ment communities, 40 percent of their air pollution comes from
coal-fired utilities. That is a major source of pollution. We need a
common sense solution that requires these utilities to install pollu-
tion control equipment in a manner that is timely and cost effi-
cient. The Conference of Mayors passed a policy resolution in 2003
calling on the Federal Government to address this problem. Our
policy asks that the Federal Government set national air emission
caps under a multi-pollutant plan at levels strong enough to pro-
tect public health and the environment by substantively assisting
cities in our efforts to attain the national ambient air quality
standards.

We support a comprehensive and synchronized multi-pollutant,
market-based program to reduce regulatory costs to maintain reli-
able energy at a reasonable cost for consumers and to provide regu-
latory certainty to the electric power sector. We encourage the Con-
gress to pass national legislation which will meet the Conference
of Mayors’ goals by requiring power plants to reduce their emis-
sions of sulfur dioxide, nitrogen oxides and mercury by an average
of 70 percent from 2000 levels by 2020 under a proven, market-
based cap and trade program.

It is my understanding, Senator, that you have introduced legis-
lation that reflects many of the concerns of the mayors. We appre-
ciate the opportunity to present before you today and I will be
available to answer any questions the panel may have later in this
hearing.

Thank you.

Senator VOINOVICH. Thank you, Mayor Young.

Our next panelist is Mr. Paul, supervisor of the Regional Air Pol-
lution Control Agency in the Montgomery County, Dayton area. We
are glad to have you here with us today.

STATEMENT OF JOHN A. PAUL, SUPERVISOR, REGIONAL AIR
POLLUTION CONTROL AGENCY, ON BEHALF OF STAPPA/
ALAPCO

Mr. PAUL. Thank you. Good morning.

My name is John Paul and I am the supervisor of the Regional
Air Pollution Control Agency, a six county, local agency located in
Dayton, OH. I am testifying today on behalf of STAPPA and
ALAPCO, the National Associations of air quality agencies in 53
States and territories in more than 165 metropolitan areas across
the country. I currently serve as the vice president of ALAPCO and
co-chair of the STAPPA/ALAPCO Energy Committee. We are
pleased to have this opportunity to provide our perspectives on the
need for legislation to control multiple emissions from electric utili-
ties.

Over the past 30 years, our country has made substantial
progress in reducing air pollution while at the same time experi-
encing strong economic growth. However, our Nation continues to
face significant public health and environmental problems as a re-
sult of emissions into the air. Each year, air pollution causes tens
of thousands of premature deaths and innumerable health con-
sequences. In the past year, EPA designated as nonattainment
nearly 500 counties for the 8-hour ozone standard and 225 counties
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for the fine particulate standard. In addition, mercury emissions
have resulted in the issuance of fish consumption advisories in 45
States. Air pollution also contributes to visibility impairment, eu-
trophication of waterways and acid rain.

Electric utilities are by far the largest remaining stationary
source of air pollution in the United States. They are on the order
of magnitude greater than the second largest source which is refin-
eries which is an order of magnitude greater than anything else.
According to EPA and others, power plant emissions each year are
responsible for over 20,000 premature deaths. Additionally, accord-
ing to a recent study by the Clean Air Task Force, Power plant
emissions annually cause over 38,000 heart attacks, more than 3
millliion lost work days and in excess of half a million asthma at-
tacks.

The magnitude of emissions from power plants and the serious
public health and welfare implications these emissions have make
controlling utilities a top priority. This is especially important in
light of the fact that today, nearly three-quarters of all utility boil-
ers are over 30 years old and continue to operate without modern
pollution control technology.

STAPPA and ALAPCO endorse the concept of a comprehensive,
national strategy for reducing emissions of multiple pollutants from
electric utilities and have adopted a set of principles which I have
attached to my written statement outlining what we believe should
serve as the foundation of a viable strategy for power plants.

We call for expeditious schedules that will allow us to reduce
emissions consistent with the deadlines by which States and local-
ities are required to meet health-based air quality standards. We
firmly believe that such an approach should supplement but not
supplant the existing Clean Air Act. In addition, we recommend
that the most protective national emission caps feasible be set at
levels that reflect installation of the best available controls on all
existing units nationwide with each existing power plant required
to meet a minimum level of control by the final compliance dead-
line. Very significantly, States and localities must retain their au-
thority to adopt and implement measures that are more stringent
than those of the Federal Government.

We used our adopted principles to evaluate S. 1844, introduced
as the chairman’s mark in November 2003. After careful study, we
concluded that the proposal fails on every one of our association’s
core principles. The utility compliance deadlines are too protracted.
It will prevent the expeditious attainment of air quality based
standards. The caps are simply not protective enough and there is
no minimal level of control required by each existing power plant.

Additionally, we have very serious concerns with the fact that
this proposal strips away many of our most essential Clean Air Act
tools and authorities. In fact, that is probably our most significant
concern. Accordingly, STAPPA and ALAPCO cannot support this
proposal. Further, based on our preliminary review of S. 131, the
Clear Skies Act of 2005 introduced just this week, it appears that
our concerns have not been resolved.

Although we would prefer that a multi-pollutant approach be es-
tablished through legislation rather than regulation, given the seri-
ous deficiencies of this legislative proposal and S. 131, we believe
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that continued implementation of the Clean Air Act will provide far
greater and more certain and more timely protection of public
health and the environment.

In my written testimony, I have elaborated on each of our key
concerns and will be happy to address them in more detail.

On behalf of STAPPA and ALAPCO, I want to thank you for this
opportunity to present our associations’ views on this very impor-
tant issue. We look forward to working with you in the days to
come.

Thank you.

Senator VOINOVICH. Thank you, Mr. Paul.

Our next witness is Senator Beverly Gard. Senator, we are very
happy to hear you. Senator Gard is chairman of the Energy and
Environment Affairs Committee, Indiana State Senate.

STATEMENT OF HON. BEVERLY GARD, CHAIR, ENERGY AND
ENVIRONMENT AFFAIRS COMMITTEE, INDIANA STATE SEN-
ATE

Ms. GARD. Thank you.

Mr. Chairman and members of the subcommittee, thank you for
the opportunity to testify. My name is Beverly Gard and I have
served as a member of the Indiana State Senate for 16 years. I am
chairman of the Senate Energy and Environmental Affairs Com-
mittee and the Public Health Subcommittee. I serve on the Envi-
ronment Committee of the National Conference of State Legislators
and previously served as the committee chairman. Previously I
worked as a biochemist in the health care industry.

My approach has been to balance the need for a cleaner environ-
ment with our responsibility to promote economic growth and jobs.
Adoption of multi-emission legislation promotes that balance. In In-
diana, approximately 95 percent of the electricity generated comes
from coal-fired power plants burning over 48 million tons of coal a
year. Since the Clean Air Act amendments of 1990, sulfur dioxide
emissions are down 45 percent, NOx emissions have been reduced
by roughly 70 percent. Over $3 billion has been spent to reduce
emissions since 1990 and it is estimated and additional $3 billion
will be spent to comply with new pending EPA regulations.

If the Clean Air has worked, why do we need multi-emissions
legislation? The answer is litigation and uncertainty. Current law
now includes multiple regulatory approaches to reduce the same
emissions, despite the development of new regulations by EPA to
control NOx, sulfur dioxide and mercury, we anticipate a pro-
tracted court battle before any final implementation. This creates
uncertainty for the States and utilities with States increasingly
tempted to point up fingers when the secure emissions reductions
from outside their economic and geographic boundaries.

Using the NOx cap set in Clear Skies, Indiana utility NOx emis-
sions would be reduced by 60 percent in Phase 1 and 70 percent
in Phase 2 based on actual 2003 levels. Using EPA’s projections,
all 24 counties in Indiana out of attainment now should be in at-
tainment for ozone by the first phase in 2010. Under the new fine
particle nonattainment designation of January 2005, 14 full coun-
ties and 5 partial counties in Indiana were labeled as nonattain-
ment. With the sulfur dioxide cap set in Clear Skies, Indiana utili-
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ties’ sulfur dioxide emissions would be reduced by 69 percent in
Phase 1 and 79 percent in Phase 2, again based on actual 2003 lev-
els. Using EPA’s projections for the impact of Clear Skies, all coun-
ties in Indiana should be in attainment for fine particles by the
first phase in 2010.

Another benefit that a multi-emissions bill will provide is mer-
cury reductions enabling utilities to integrate all three emission re-
ductions required under Clear Skies and can achieve even more
significant reductions in cost savings than we experienced from the
acid rain title in the 1990 Clean Air Act amendments which mini-
mizes the financial impact to consumers. Much of the debate
around multi-emissions focuses on how much and how fast. Reduc-
ing mercury is important, but there is also considerable debate
about the role of utility emissions in reducing mercury levels in
fish. Mercury is transported far and wide in counties burning coal
with no controls and also contributes significantly to mercury levels
in the United States. A phased-in reduction over reasonable time
periods will provide the appropriate time needed to build scrubbers,
SCRs and particulate controls which will help to achieve a large
portion of mercury reductions. This approach also provides the time
needed to test new mercury specific controls that are necessary to
meet the more stringent Phase 2 cap. These reductions are not cost
free. We need to ensure that caps are achievable without breaking
the bank.

I ask you today to work to make multi-emissions legislation
achievable and balanced. Do not disadvantage Indiana coal or the
economies that thrive on that industry but I also urge you to enact
legislation now. Even today, States must begin the rigorous and
time consuming process of crafting State implementation plans
even without a final EPA rule. Only Congress can take the guess-
work out of this public policy issue by passing legislation that sets
us on a schedule which will result in steep reductions in power
plant emissions while minimizing the cost to the consumer. Clear
Skies meets that goal. Delay only brings with it continued emis-
sions and escalating costs.

I will close by asking that you work together irrespective of polit-
ical party or geography to pass this vitally important piece of legis-
lation. I look forward to working with you to help make this legis-
lation a reality.

Thank you.

Senator VOINOVICH. Thank you, Senator Gard.

We appreciate our witnesses being here this morning. Our first
round will be 5 minutes for each Senator.

Mayor Young, one of the complaints about Clear Skies is that it
simplifies and modernizes the Clean Air Act, especially some of its
highly litigated and uncertain provisions. In your recent State of
the City address, you noted the importance of brownfields redevel-
opment to Augusta. The Conference of Mayors reported in a 2001
study, some cities have found that the NSR permit process burdens
industry with additional costs, uncertain project approval time
lines and therefore may not have an effect on business decisions
concerning expansion or location in urban areas are designated
nonattainment. This situation, in conjunction with the costs in-
volved in cleaning up brownfield sites makes it potentially difficult
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to attract manufacturing industries to cities seeking to incorporate
them in the redevelopment mix.

I know that urban development remains an important objective
for both the economy and ecology of our cities. Does it then make
sense to replace our current litigate first, ask questions later ap-
proach with a workable multi-emissions trading program that pro-
vides certainty to businesses and reduces environmental costs?

Mayor YOUNG. Mr. Chairman, you are absolutely right. The Con-
ference of Mayors supports the multi-pollutant approach as em-
bodied in the bill. One thing that we have to consider is it is not
all about bringing new jobs and new businesses to your community
because 85 percent of the new jobs are going to be created by busi-
nesses already in your community. They have to be able to expand,
be able to grow, be able to get the permits they need to produce
more. We believe this legislation will get us there.

Senator VOINOVICH. I am glad you raised that issue because I
know one of the problems I had when I became Governor was there
were a lot of businesses that were talking about expanding and ba-
sically said to me, no way, Jose, am I going to do it in nonattain-
ment because I don’t know what the costs are going to be to my
business. If you looked at the chart I put on the board, there are
a lot of communities in this country today that without legislation
at this time that are going to have wait until their States come up
with a State implementation plan which will be 2008. So we have
this long period of uncertainty where everybody is going to be in
limbo in terms of what they should not do.

Senator Gard, as we heard today, some claim that the existing
Clean Air Act does more than Clear Skies. Some argue that the
rules proposed by the Administration, the Clean Air Interstate
Rule and the Mercury Rule are better than Clear Skies. How do
you respond to that? I know in his testimony, Mr. Paul said, Any
multi-pollutant strategy must ensure that regions, States and loca-
tions retain their authority to adopt or implement measures that
are more stringent than those of the Federal Government. I agree
with Mr. Paul on that point. I want to underscore that in the bill
nothing in this section shall preclude or deny the right of any State
or political subdivision to adopt or to enforce any regulation, re-
quirement, limitation. How do you react to Mr. Paul’s claim that
this doesn’t do more than what we already have on the books?

Ms. GARD. Right now the legislation we have on the books cer-
tainly served the purpose during the early years of the Act, but as
demographs change, as States’ priorities change and technology
changes, I think we need to have the regulatory certainty that we
would see in Clear Skies. Over the last few years, there has been
protracted litigation as you well know dealing with implementation
of clean air regulations.

We need to move on with actually doing something that will pro-
vide for cleaner air without going through protracted litigation. In
Indiana we have a significant loss of manufacturing jobs, over
150,000 manufacturing jobs in the last 3 years. We need to be com-
petitive in attracting those new jobs to Indiana. We need to make
sure that the coal industry remains a vital part of our economy in
Indiana while having the certainty of regulation and meeting those
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goals that Clear Skies lays out which I think will provide for clean-
er air and preserve the economies in our State.

Senator VOINOVICH. Mr. Paul, you work for an organization that
is a regional enforcement agency. One of the things that perplexes
me is that the U.S. Conference of Mayors, the National Association
of Counties, the National Conference of Black Mayors and many
Governors have all passed resolutions supporting the reduction
goals and timelines in Clear Skies. It seems to me that your orga-
nization’s point of view on this legislation is contrary to the elected
p}(l)lit;cal officials in your respective regions. How do you respond to
that?

Mr. PauL. Mr. Chairman, because we represent all the States
and all the local air pollution control agencies, the directors of
those agencies, we recognized early on when different proposals
were coming out that it would be difficult for us to respond to each
proposal and take positions, so we decided to adopt principles and
then we could compare those principles to any piece of legislation
that comes out. That is what we did. I personally am very high on
accountability and I recognize the accountability that we have to
the legislature. I see that our goal is to let you know what we feel
would be the implications of any legislation and that is what we
have tried to do here.

Senator VOINOVICH. Senator Carper?

Senator CARPER. It is difficult for one air regulator or one mayor
or a Governor or a member of the Democratic Caucus or the Repub-
lican Caucus to speak for all of us. We have different views and
I really applaud the idea of trying to lay out the principles. In fact,
that is probably good advice for us, to say what are the principles
we should subscribe to as we attempt to put together a bipartisan
clean air bill.

You mentioned the principles that the organizations had devel-
oped and felt we should consider as we craft legislation. I under-
stood you to say that Clear Skies fell short on most if not all of
those principles. Senator Jeffords has legislation that is an alter-
native to Clear Skies. I, along with several of my colleagues, alter-
native legislation. I have no idea if you are familiar with either of
our proposals but first of all, can you sort of quickly summarize the
basic principles that you think should underlie the work we do in
this area and two, if Clear Skies falls short on most or all of those,
can you give us any thoughts as to whether or not Senator Jeffords
or our bipartisan proposal might come closer to the mark?

Mr. PAUL. Attached to my testimony are our principles. Also at-
tached to my testimony is a chart labeled Attachment No. 3 where
we took each of the principles that we are aware of right now, put
the caps, put in deadlines and compared those to how our prin-
ciples would play out. The big concept that we are after here is
that we have these 1,166 coal-fired power plants operating in the
United States; 70 percent are 30 years old or older. They are facing
decision points of where they either need to phase these out and
build newer, more efficient, better controlled boilers or they need
to renovate those boilers and we think at the same time add air
pollution control.

It has always been our position that when you spend money on
a source, when you install it or when you modify it, that is the time
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to put on the best available control technology. We believe this can
be done in an expeditious manner. We believe that the deadlines
in the Clean Air Act for meeting the health-based standards are
important, that there are lives lost every year those are delayed.
So our principles call for stringent caps based on best available
control technology and stringent timelines to meet those.

Senator CARPER. Any early thoughts on how Senator Jeffords’
proposal or my bipartisan proposal might fare when matched to
those principles?

Mr. PAUL. Senator Jeffords’ proposal comes the closest to ours.
Yours also comes very close. It is interesting, in some the deadlines
fit better with ours and some of the caps fit better with ours. Cer-
tainly one of the big concerns we have that both of you address,
you address it some Senator Jeffords completely, is the stripping
away of the new source review regulations, the 126 petitions, the
tools that we have if this legislation doesn’t go far enough for a
particular State or locality. It is a mixture. Obviously both of yours
are much closer to ours.

Senator CARPER. Thank you. I want to quote an esteemed cli-
matologist whose name is Steven Stills. He once wrote, “Something
is happening here. Just what it is ain’t exactly clear. I said earlier
in my opening statement there was a time when I didn’t put much
credence to this notion of global warming. As time goes by, I am
more convinced that something is happening here and we need to
do something about it.

In my old job dealing with businesses, I talked to them about
things they didn’t like. I did a lot of customer calls. I still do them
with major employers in our State and smaller ones as well. They
told me among the things they didn’t like were high taxes, elected
or appointed officials who wouldn’t listen to them, didn’t like rigid
regulations, didn’t like uncertainty. They really didn’t like uncer-
tainty. One of the virtues of our developing a bill that not only ad-
dresses sulfur dioxide, nitrogen oxide, mercury and carbon is it pro-
vides a measure of certainty. If you look at the utilities and the
folks in the energy business supporting the approach some of us
have embraced, one of the reasons they like it is because of the cer-
tainty that it provides.

Let me ask each of you to comment on that certainty and wheth-
er you think that is a virtue as well. Mayor Young?

Mayor YOUNG. From the standpoint of the U.S. Conference of
Mayors, a bipartisan organization, we reached our resolution by
consensus of Democratic and Republican mayors, I would say that
we have not taken a position with respect to carbon-based pollu-
tion. Although the mayors themselves have expressed concern
about the change in the climate as a result and many mayors have
established for themselves 10 percent goals of reducing greenhouse
emissions in their communities, we would say from our perspective
by addressing the NOx, the SOx and the mercury in a comprehen-
sive way, that is a great step forward for our communities.

One issue we always have to look at is affordability. Those of us
who are mayors in urban centers typically represent populations of
high poverty, 28 percent of the people who live in the city of Au-
gusta, 28 percent of the 200,000 people who live there are cat-
egorized at the poverty level or below. We have to be sensitive as
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we look at policy as to what cost is something going to have to
them. We provide them with indigent health care, so we are deal-
ing with the health effects on one side. Likewise many we are sub-
sidizing through public housing or in other ways and they have en-
ergy costs they have to deal with.

With respect to what is on the table today, it works for us. You
add carbon to the mix, we haven’t taken a position on that.

Senator VOINOVICH. Senator Carper, I think we should move on
and if these witnesses want to comment later on about your ques-
tion, we can do that.

Senator Inhofe.

Senator INHOFE. I often say to my colleagues in the Senate, if
you want a tough job, be a mayor. Senator Voinovich and I, 25
years ago, were both mayors and we know when you are a mayor,
there is no place to hide, you are closer to the people. I appreciate
what you have done.

We had an excellent witness from Ohio, the Catholic Charities,
Tom Mullen. He testified before us and the chairman mentioned
him in his opening remarks. He said, “The conversion to natural
gas from coal would have a devastating effect on the people of Ohio
and our country, particularly the poor and the elderly,” which he
is in the business of protecting. “The most vulnerable of our people
economically would see their electric costs in Ohio soar to $494 mil-
lion by 2010 and to $1.5 billion in 2020.” That is in Ohio. Have you
done any calculation as to the economic damage done to the poor
in your State?

Mayor YOUNG. Senator, not in our community specifically and I
haven’t seen any national figures as it relates to cities but I think
when we look at the cost of what our social programs, what per-
centage of our local budgets, our city budgets we are paying to sup-
port social services to our citizens, we can see that any tick any-
where in any service we are providing is going to one, hurt us and
it is going to hurt those consumers at the lowest rung of the ladder.
That is something we have to be sensitive to in every policy deci-
sion we make.

Senator INHOFE. Senator Gard, what about your State? It is pret-
ty close by and has a lot of things in common with Ohio?

Ms. GARD. I hear from constituents on a regular basis about con-
cern over the rising natural gas prices. As you know, 95 percent
of Indiana’s electricity is generated through coal-fired generating
facilities. We have the ninth lowest electric rates in the country.
Those people using natural gas would very much like to be able to
see the economic advantage we would have I think approaching a
multi-emissions legislation such as you propose in Clear Skies. It
would have economic value, certainly have regulatory certainty and
provide our industries could remain competitive.

Senator INHOFE. Mr. Paul, in your written testimony, saying this
in a very friendly way because I don’t have the background that
would enable me to determine whether or not this is possible, you
say you would propose an interim emissions cap of 15 to 20 tons
per year of mercury to be achieved by 2008. We are talking about
3 years out, close to a 60 to 70 percent reduction in that short pe-
riod of time. Do you really believe this is sufficient time when you
consider you would have to enact legislation and regulations, ob-
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tain financial approval such as bond approvals, required State per-
mits, design and install equipment, go through all these steps. You
mentioned over 1,100 coal-fired power plants that would be affected
by this and all of that in 3 years. How can it be done

Mr. PAuUL. We put in interim caps to make sure that progress is
encouraged and progress is made toward the ultimate caps. We rec-
ognize that the current MAC rule, the current regulations in the
Clean Air Act there are provisions for extensions should they be
necessary. Our goal is to make sure there is good progress.

Senator INHOFE. So these are not hard and fast goals that must
be achieved or you are out of business, it closes down?

Mr. PAuL. That is correct.

Senator INHOFE. Give me a general idea on what type of option
they would have at the time they find it is impossible for them to
comply? You said there are some provisions that allow an exemp-
tion from these deadlines?

Mr. PAUL. There are provisions within the Act that allow for an
extension. The Administrator can issue an extension for 1 year.
Then there are provisions in the Act for the President of the United
States also to provide 2-year extensions under the MAC rules,
under Section 112 of the Clean Air Act.

Senator INHOFE. I wonder if people, given impossible goals,
which I would believe they would be and I think probably most
would agree, if that would be as effective as having an achievable
goal that is further out. That doesn’t require a response.

Senator Gard, one of the fundamental aspects of Clear Skies is
not simply that it caps emissions at 70 percent but that it estab-
lishes a trading system of allowances based on the Acid Rain Pro-
gram. My understanding is that there are virtually no violations of
this program. I would ask has that been your experience in Indiana
and do you believe Clear Skies would work the same way for SOx
and NOx and mercury as it did in the Acid Rain Program?

Ms. GARD. Yes, I do. I think the Acid Rain Program has certainly
shown, the cap and trade program has shown that it works. There
are quantifiable results. I think the cap and trade program would
provide the kind of incentives that industry and utilities need to
make those sorts of financial commitments to reduce their emis-
sions and provide economic incentives to do so.

Senator INHOFE. The last question would be for each one of you
to respond. The Clear Skies initiative as we said before is the most
aggressive that any President has ever come forth with in reducing
pollutants. There are many who want to get into the debate which
we have been in many times before on CO,. I would ask the ques-
tion, would we be better off to pass nothing and not have the caps
and not have the aggressive reduction in pollutants on NOx, SOx
and mercury if we did not include CO, as a pollutant? Just yes or
no, do you think we would be better off to pass nothing at all or
to pass the Clear Skies bill as it is written?

Mayor YOUNG. Again, the U.S. Conference of Mayors has not
taken a position with respect to CO-.

Senator INHOFE. Have they taken a position as far as Clear Skies
is concerned?

Mayor YOUNG. We have taken a position with respect to the prin-
ciples embodied in Clear Skies but not to that specific piece of leg-
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islation. We support the multi-pollutant, market-based approach
with cap and trade.

Senator INHOFE. Mr. Paul.

Mr. PAuL. STAPPA and ALAPCO also have not taken a position
with regard to CO,, but we do believe that enforcement of the
Clean Air Act as written now with CARE, the Utility MAC, would
be preferable to Clear Skies.

Senator INHOFE. Senator Gard.

Ms. GARD. Clear Skies provides the kind of guidance that we
need to meet those attainment standards that many of our counties
are under. With respect to carbon, carbon is not a pollutant that
has quantifiable health standards such as the pollutants that are
addressed in Clear Skies and Clear Skies needs to focus on the
three pollutants.

Senator VOINOVICH. Senator Jeffords.

Senator JEFFORDS. As you know, the Clean Air Act has specific
deadlines for areas to achieve attainment of the national health-
based air quality standards. For every year we delay that attain-
ment, it causes or contributes to an additional 25,000 premature
deaths from fine particles, more than 4,000 premature deaths from
ozone exposure, thousands of heart attacks, hundreds of thousands
of asthma attacks and millions of lost work days. Do you believe
that we should amend the Clean Air Act, delay the attainment
deadlines in existing law and suffer these consequences?

Mayor YOUNG. First, let me thank you for your leadership on
this issue. You have been a very active player and from the per-
spective of the mayors, we appreciate your engagement. That is a
loaded question, there is no doubt. From our point of view, I don’t
see that things are going to be delayed from the information pre-
sented to us, particularly people from the industry tell me that
with a bill like Clear Skies they feel they can meet their attain-
ment levels or compliance levels fairly early, fairly quickly, not
waiting until 2018 to do the work.

Probably the best answer I could give you would be we don’t feel,
from our perspective, that anything is being sacrificed in meeting
the clean air standards under the Clean Air Act with the imple-
mentation of a bill that embodies the principles of Clear Skies.

Senator JEFFORDS. Mr. Paul?

Mr. PAUL. I think it is a fair question and I think one that you
need to consider. Certainly there will be costs to more timely imple-
mentation and more timely compliance but there are also costs to
delayed compliance and I am glad it is you, the Senate, that has
to weigh those and not necessarily us. We feel our obligation is to
tell you what we think is achievable and what we think are the im-
plications of that. I think you are correct when you identify the
health implications of delay and that is why we advise tighter caps
and more timely caps.

Ms. GARD. I think now that litigation is delaying compliance with
clean air standards, we need to make sure that we have goals that
are achievable and also goals that are affordable. It is not going to
make a whole lot of sense to clean up our environment and not
have jobs and health care insurance for our citizens. I think Clear
Skies provides the kind of timeframe that is achievable, has quan-
tifiable results and is the kind of tool that we, as States, need to
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achieve those goals. I think you will see the results are going to
be far greater than we have seen under some of the current poli-
cies.

Senator JEFFORDS. I would note all the versions of the Clean Air
Act allows areas to delay attainment.

A couple of years ago, we had a prestigious panel of scientists tell
this committee that increasing greenhouse gas emissions increases
the risk associated with global warming. According to EPA mod-
eling, the Clear Skies approach will result in a 13 percent increase
of an additional 425 million tons in carbon dioxide emissions as
compared with the base case. Do you think it makes sense for Con-
gress to ignore the contribution of power plants to global warming?

Mayor YOUNG. Here again I am not trying to dodge your question
but the Conference has not taken any position with respect to legis-
lation that would include CO, as a pollutant. Here again the may-
ors are concerned about the addition of CO, and its effect on the
environment, global warming and we would welcome engagement
in any discussion with respect to dealing with CO, emissions.

Mr. PAUL. We do feel it should be addressed. Certainly if I were
a CEO of a utility, going back to the issue of certainty, I would
want it addressed. To the extent that one of the purposes of this
bill is to provide certainty, it should address CO, emissions.

Ms. GARD. I think the science of global warming continues to be
debatable with a number of questions. Greenhouse gases do need
to be addressed, but I would suggest they need to be addressed in
a different forum and move forward with three pollutant legislation
which addresses emissions that have quantifiable health problems,
address the carbon issue in another forum.

Senator JEFFORDS. How would you advise this committee to de-
termine whether the value of existing provisions of the Clean Air
Act are worth more in health and environmental benefits than any
possible replacement provisions? What kind of information would
you use? For example, the National Academy of Sciences told us
about 2 weeks ago that it is unlikely that Clear Skies would result
in emission limits at individual sources that are tighter than those
achieved when NSR is triggered at the same source.

Mayor YOUNG. As a policymaker, I would have to weigh the ben-
efits to health, weigh the costs to the consumer in the end, weigh
what effect it would have on the attainment, my community’s abil-
ity to get into attainment as quickly as possible and in a manner
reasonable for the community. I would also have to look at the ef-
fect of jobs in my community, would it have a positive or negative
effect on the economy. If we are in an environment where we have
different States making different decisions that affect communities
across the border which is the situation we are in, our environ-
mental issues stem from a coal-fired plant across the Savannah
River in South Carolina. Even though we have our early action
plan, there is nothing we can do as a community or the State envi-
ronmental regulators in Georgia can do to impact what goes on at
a coal-fired plant in South Carolina. So to us, from my perspective
as the Mayor of Augusta and as the energy chairman representing
the U.S. Conference of Mayors here today, it appears the multi-pol-
lutant approach under Clear Skies that gives us that 70 percent re-
duction in the three pollutants at the same time keeping energy af-
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fordable, jobs in the community and improving the health benefits
to us is the way to go at this time.

Senator VOINOVICH. I would appreciate it if the witnesses would
try and make it as quick as you possibly can. We have exceeded
our time.

Mr. PAuL. I would remind myself if I were you that a clean econ-
omy is a healthy economy and I would look for the best controls,
I would look at the National Academy of Science report and use
that as evidence that indeed we can do better.

Ms. GARD. The health and environmental benefits cannot be sep-
arated from the economic and the cost benefits as well. As long as
we continue to debate and litigate and not move forward with well
defined standards, the breathing public is going to continue to be
at risk. I suggest we move forward with three pollutant legislation
with achievable, affordable goals.

Senator VOINOVICH. Senator Lautenberg?

Senator LAUTENBERG. Thank you all for your testimony because
one thing happens as this Senator listens, it is very clear that
there are those of us who are concerned about the health effects,
about what happens with global warming and are so concerned
about it only because we read about what is happening in Antarc-
tica. I have been to the South Pole 5 years ago and the diminution
of the ice caps there, the reduction of the availability of fresh
water, 70 percent of the fresh water available in this world was
stored in the ice in Antarctica. Therefore, Mayor and each one of
you, I say this with all due respect, you say the organization you
are representing here today doesn’t take a position on carbon diox-
ide, how do you feel about it personally? You are a mayor, you are
concerned about the well being of your citizens. Do you think it is
something we can turn a blind eye to and let it go?

Mayor YOUNG. No, and when I say we don’t take a position with
respect to it, I mean in the context of this legislation, we have not
taken a position. Certainly mayors across this country are con-
cerned about the effects of greenhouse emissions on our environ-
ment. We are very concerned about it and I think at the appro-
priate time perhaps Congress will address it not just as it pertains
to one segment of our economy, not just the energy industry, but
our country as a whole.

Senator LAUTENBERG. But since the energy industry is the big-
gest supplier of toxic emission, wouldn’t this be an appropriate
time to say, this is what my organization says but I really think
it is a poor idea not to include it in these discussions that we are
having because again, the threats are enormous. Do we want to
wind up like Australia where children who go to the beach have
to wear full bathing suits, hats and the incidence of melanoma is
the highest among the developed countries in the world. To me it
seems we should be vitally concerned about it and moving to at
least acknowledge that maybe this ought to be included as soon as
we can. I think it would be encouraging.

You come with a perspective, you know the business very well
and you serve a good community but maybe it is hard to break
ranks. We have seen that around here sometimes.

Mr. Paul, one of the things we hear about, and I note in Senator
Gard’s testimony the fact that we wind up with more litigation if
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we don’t move on with this legislation but I think if we do, it allows
existing Clean Air Act programs to be abandoned and compliance
deadlines extended far into the future. Won’t this generate more
litigation than simply implementing our current law?

Mr. PauL. I would personally agree with you. The uncertainty
that is out there right now is caused by litigation. Most of the liti-
gation is from the utility industry. There is certainty there. If they
want to meet the current laws, they could simply meet the current
laws and there would go the uncertainty. I heard earlier today that
within Clear Skies there are 27 different points that this person
who was talking to me feels will be litigated.

Senator LAUTENBERG. So we are looking at more, not less. Sen-
ator Gard in your testimony, you say the answer, referring to the
15 years after passage of the 1990 Clean Air Act, so if the Act has
worked, why do we need new multi-emission bills? The answer is
litigation and uncertainty. Mr. Paul just said 30 of the lawsuits in
the last 15 years against EPA have been from industry, not from
the environmental community. Are the litigants people we ought to
be listening to or do they want to improve the regulation of these
emissions?

Ms. GARD. Yes, the people that I represent want to improve regu-
lation of emissions. I think we feel it can be done in a much more
consistent fashion by doing a three-p legislation. The Clean Air Act
met the goals that were intended when it was passed a number of
years ago. Economies change, technology changes, demographics
change which I think means we have to go back and revisit those
issues which I think Clear Skies does and provides that degree of
certainty that is achievable and is affordable and will improve
health standards far greater than we have seen ever before.

Senator VOINOVICH. We have a vote coming up now. We have
about 7 minutes left. I don’t want to keep the panel. I would like
to go on and let Senator Obama ask questions and have you re-
spond and we will recess.

Senator LAUTENBERG. And you will keep the record open?

Senator VOINOVICH. Yes, we will. Then we will excuse this panel
and tell the other panel we will get back as soon as possible so we
can get started.

Senator Obama.

Senator OBAMA. I will be brief.

Senator VOINOVICH. I want to thank you for sticking around.

Senator OBAMA. That is how you learn, I hear, by listening.

I think I just want to clarify a couple points. One, a point I think
Senator Lautenberg was alluding to, that when we talk about the
desire for consistency and predictability, a goal I think all of us
share, that does not in and of itself answer the question of what
kind of regulatory regime we set up. You could be very consistent
with a very high standard of emission controls or you could be very
consistent with no enforcement of any emissions controls. I will
start with you, Mr. Mayor, is that a fair statement, that consist-
ency and predictability in and of itself doesn’t really tell us what
to do, it is a good goal for us to achieve but it doesn’t tell us where
we set the bar?

Mayor YOUNG. You are absolutely right, Senator, but we feel
through our resolution, the goals that we have asked to be met are
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achievable are reasonable and are going to give us cleaner air and
a healthier population and it is going to give us that 70 percent re-
duction.

Senator OBAMA. Fair enough but I think it is important for us
to recognize that the real argument is not whether anybody wants
consistency and predictability, the real argument is what are the
standards when we set these things and the argument I think that
State Senator Gard, and as a former State Senator, I am pleased
to see you, I think the argument you are making is you feel the
current clean air standards are sufficiently harsh and/or inflexible,
that they compel litigation on the part of utilities and if we had a
more flexible and perhaps less Draconian regime, then we’d have
less litigation and the utilities would be happier. Is that a fair
characterization of your point?

Mayor YOUNG. I would say what you have now are 50 different
regimes enforcing it. This legislation gives you a national standard.

Senator OBAMA. My understanding from Mr. Paul is we are all
in agreement, Senator Jeffords, Senator Carper, and people agree
with the idea of having a national standard. The question is, what
is the standard. So for me who is new to this committee, I am very
mindful of the local economic concerns. I guess part of what I have
to figure out is not whether I want to achieve consistency and uni-
formity and predictability all of which I think are good things, I
want to achieve those things, but rather what kind of national
standard do we set and would the national standard presented by
this bill be an improvement over the system we have established
under the Clean Air Act.

Mr. Paul, I am not a scientist and my understanding when I read
your statement was, too protracted, not tough enough, strips away
tools like new source review. That is the essence of why your orga-
nization is opposed to this bill. Is it your position that if we did
nothing and kept the Clean Air Act regimen currently in place that
we would see better air quality, more improvements over the next
15, 20 years than we would under this new bill or are you saying
the new bill simply is not as good as what you would like to see
or others in the environmental community would like to see?

Mr. PAUL. We believe that enforcement of the current Clean Air
Act is preferable.

Senator OBAMA. When you say preferable, you are saying our en-
vironmental quality will be better?

Mr. PAUL. Yes. Certainty is important. The public wants cer-
tainty that the air they breathe is safe, the fish they eat are safe.
Companies want certainty that when we go to them and say we
want you to control to this extent that is sufficient to provide cer-
tainty, that we are not back at them 10 years from now. I think
legislatures want certainty that when we say if you pass this bill,
this will provide for clean air and we won’t be back to you in 10
years. Those are the elements I would look for in a bill if I were
you.

Senator OBAMA. Obviously I have just scratched the surface but
I know we have a vote. I appreciate your giving me that time de-
spite the fact we are rushed.
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Senator VOINOVICH. The question period for these three wit-
nesses is going to be over so we can submit questions and get an-
swers from you. Thank you for being here today.

We will recess this hearing for the next panel. I think your group
did a good job of analyzing Clear Skies. Without objection, I am
going to insert in the record some memorandum that deals with
some of the positions you have taken in terms of this legislation
and counteract some of the things you have had to say and perhaps
you might have a chance to see it in the record. I would be inter-
ested in your getting back to me about your reaction to the reaction
this memo has.

Mr. PAUL. I would be very happy to do that.

[The referenced document follows:]
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The Honorable George V. Voinovich
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Subcommittee on Clean Air, Climate Change and Nuclear Safety
Committee on Environment and Public Works
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415 Hart Senate Office Building

Washington, DC 20510

Dear Senator Voinovich:

Thank you for inviting me to testify on behalf of the State and Territorial Air
Pollution Program Administrators (STAPPA) and the Association of Local Air Pollution
Control Officials (ALAPCO) before the Senate Subcommittee on Clean Air, Climate
Change and Nuclear Safety at its January 26, 2005, hearing on the need for multi-
emissions legislation. STAPPA and ALAPCO are nonpartisan associations of air
pollution control officials with many years of experience on the front lines of the effort to
produce clean air for our country. We are pleased to provide our objective analysis of the
effects of various legislative proposals to assist our elected representatives in choosing
options that are in the public interest.

At the end of the January 26 hearing, you provided for the record a document
titled, “Analysis of the Testimony of John A. Paul”' and asked that STAPPA and
ALAPCO provide a response to the issues raised in the document.

STAPPA and ALAPCO support the concept of a multi-pollutant approach for
power plants. Our associations have adopted principles that we believe should serve as
the foundation for national multi-pollutant legislation. Over the past year, we have
reviewed the materials and data EPA has released on the Administration’s Clear Skies
proposal and have had an opportunity to review the Administration’s legislative proposal
for Clear Skies and S. 131 to evaluate these bills relative to our multi-pollutant principles.

! This document does not identify the author. For convenience, the STAPPA/ALAPCO response refers
to this document as the “Analysis.”

444 North Capitol St. NW. Washington, D.C. 20001 Tel. (202) 624-7864 Fax (202) 624-7863
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As I testified, STAPPA and ALAPCO have concluded that we cannot support the

Clear Skies proposal or S. 131. These proposals fail on every one of our associations’
core principles:

The deadlines are too protracted and well beyond those by which we should be
meeting health-based air quality standards.
The caps are not tight enough. We believe the emission limits should establish the
most stringent enforceable national emission reduction goals feasible and reflect
BACT or better on all existing sources, and the limits in Clear Skies do not.
We believe that there should be some minimum level of control required of each
existing power plant, and under these bills there is not.
We have tremendous concerns with the bills’ repeal or deferral for many years of
some of our most important Clean Air Act tools:

o New Source Review,
the utility MACT rule, including non-mercury hazardous air pollutants,
residual risk requirements for mercury,
LAER, offset requirements and conformity for most areas of the country,
health-based attainment dates (deferred), which allow state and local
governments to use SIP authorities to improve air quality, and
petitions under Section 126 to abate upwind sources of air pollution (deferred
until 2015 or effectively repealed, as it is uncertain that it will be possible to
make the demonstration the bills require).
We are equally troubled that Clear Skies and S. 131 seriously undermine, if not
entirely preempt, state and local authority to adopt SIP requirements for power plants
and take SIP credit for those measures.
Though it is critical to us that a multi-pollutant strategy protect against any adverse
local health and environmental impacts, Clear Skies provides no mechanism for this
and, in fact, relaxes Class I protections, eliminates some important PSD requirements
in other areas and allows mercury trading without regard for local impacts.
Finally, we believe a multi-pollutant approach must address all significant emissions
from power plants, yet Clear Skies is silent on CO;.

0O 00O

[¢]

STAPPA and ALAPCO believe that the fundamental elements of Clear Skies and

S. 131 result in a weak approach that not only will not help us meet our clean air goals,
but will almost surely get in the way of our efforts. As the attached detailed response
demonstrates, the Analysis you provided on January 26 fails to address the key concerns
identified in my testimony and provides no reason for the weak and extended schedules
in Clear Skies and S. 131 or for those bills’ repeal of state and local authority to protect
local air quality.
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On behalf of STAPPA/ALAPCO thank you for this opportunity to participate in
this important discussion on national multi-pollutant legislation.

Sincerely,

Gty 2. 2.7

John A. Paul
ALAPCO Vice President

cc: The Honorable Thomas R. Carper
The Honorable James M. Inhofe
The Honorable James M. Jeffords
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Senator VOINOVICH. Thank you very much. I appreciate you
being here.

[Recess.]

Senator VOINOVICH. Senator Carper is on his way so let us get
started.

Our first witness is Ronald Harper, CEO and general manager
of Basin Electric Power Cooperative. Our second witness is Conrad
Schneider, advocacy director, Clean Air Task Force. Our third wit-
ness is Fred Parady, manager, Environmental Services, OCI Wyo-
ming L.P. We will start with you, Mr. Harper.

STATEMENT OF RONALD HARPER, CHIEF EXECUTIVE
OFFICER AND GENERAL MANAGER, BASIN ELECTRIC
POWER COOPERATIVE

Mr. HARPER. Thank you for the opportunity provided to us to
participate in this hearing.

Basin Electric is a member-owned, generation and transmission
cooperative located in Bismarck North Dakota. We serve the en-
ergy needs of a 120-member distribution cooperative throughout a
9-State region. Member-owned simply means we provide electricity
needs to those who own us. As a cooperative, they own us.

They gave us a mission back in 1961 when Basin Electric was
formed and that was to provide low cost energy and make it reli-
able. The visionary leaders back then selected coal to be utilized as
the fuel that would fuel the generating stations we have with us
today. That was 44 years ago and today we utilize not only lignite
coal but also subbituminous.

When we look at the Nation’s energy supply, 50 percent of the
Nation’s energy is supplied by coal and we think that is very im-
portant. It is important with respect that we have the continued
ability to burn coal in this country, not only from Basin’s perspec-
tive, but the economy as a whole. We think it is critically impor-
tant. It not only enhances our energy independence which I know
is a great focus of this Congress as well as providing security for
that energy independence.

I want to talk about three points. I heard the chairman say ear-
lier that our testimonies would be included in the record, so I am
not going to go through those. Environmentally sensitive, we think
S. 131 will provide reductions greater than under the current law
and we think it will provide them sooner. We look at that from the
respect of the studies done by other agencies as a part of this.

We have heard a lot of talk about certainty throughout the ear-
lier discussions. I would tell you we believe by having targets out
there on SOx, NOx and mercury, does provide those targets and
gives us something to shoot for, if you will. I heard a lot of discus-
sion about legislation versus regulation and we believe if it be-
comes legislation, that it will remove a lot of the litigation that is
currently underpinning some of the issues going on.

Senator VOINOVICH. In other words, you believe that passing leg-
islation will remove some of the litigation in that the litigation is
based on regulations?

Mr. HARPER. Yes, sir. I think as we look at the litigation cur-
rently, it is really coming about because there are questions as to
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how regulations are being applied. Again, it provides us with cer-
tainty and will help in our planning efforts.

Last, flexibility gives us options on how to meet the goals with
a target set forth under this legislation. It will allow us to look at
all forms of technology and to install the appropriate technology or
in this case, take advantage of the cap and trade program that has
been utilized for many years under the Acid Rain Program and I
think is a good tool that could be reviewed. Common sense deci-
sionmaking will also help us to meet that end game.

I want to close by saying that when Basin Electric looks at the
proposal of Clear Skies, we support it, we think it gives us that cer-
tainty and that flexibility. We also recognize it will be expensive.
As I take you back to our mission of providing low cost and reliable
energy, that will not come without its challenges but we think it
is in the long term the best thing for us to do as an organization
as well as the best thing for us to do as a Nation.

Again, thank you for allowing us to come forward and offer testi-
mony. We look forward to working with you and the subcommittee
as this process moves forward.

Senator VOINOVICH. Thank you, Mr. Harper.

Mr. Schneider.

STATEMENT OF CONRAD G. SCHNEIDER, ADVOCACY
DIRECTOR, CLEAN AIR TASK FORCE

Mr. SCHNEIDER. Thank you. My name is Conrad Schneider. I am
the Advocacy Director of the Clean Air Task Force. The Task Force
has supported multi-pollutant legislation since we were founded in
1996. We appreciate the opportunity to testify here on the Clear
Skies bill.

In our advocacy we represent a host of national, State and local
environmental groups including ones in your State and today in ad-
dition to our own, I am representing the views of Clear the Air, the
National Environmental Trust and also the U.S. Public Interest
Research Group.

Why are we here? We are here because power plant pollution is
the single greatest contributor to our Nation’s air pollution prob-
lems, whether death and disease from soot and smog, acid rain,
mercury contamination in fish, hazy vistas in our national parks or
the threat of global warming. No other source rivals power plants
as the cause of a variety of so many serious problems.

We have principals too with respect to how we judge this legisla-
tion. Our first principle is do no harm. We should strengthen and
not weaken the Clean Air Act. Second, we should begin to address
global warming through mandatory emission limits. The so-called
Clear Skies Act does neither. We are here to urge that you oppose
it. Clear Skies will lock us into a path that guarantees that we will
never solve these problems. That is because Clear Skies trades
weak, delayed pollution caps in exchange for the repeal of most of
our current clean air safeguards and misses a crucial opportunity
to begin to deal with global warming.

First, the Clear Skies bill offers only half measures compared to
the requirements of current law. It offers pollution reductions that
are too little, too late to meet our Nation’s clean air objectives.
EPA’s own analysis demonstrates that the reductions are not fully
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effective until 2025 or later. At the same time, Clear Skies would
jettison most of the current clean air requirements for power
plants, thereby making further progress with this sector impos-
sible.

Specifically, Clear Skies repeals or undercuts title limits on new
power plants, requirements that plants meet modern pollution
standards when they upgrade their facilities and protections from
air toxic risk. With the introduction yesterday of the latest version
of the bill, we can see it seems to be a Trojan horse for a broader
dismantling of the Clean Air Act. Clear Skies, in our view, would
function much as a computer worm sabotaging the inner workings
of the Act and nullifying its effectiveness. Most insidiously, Clear
Skies would delay from 2010 to 2015 the date by which most areas
have to meet health-based air quality standards. EPA has cal-
culated that attainment of the fine particle standard alone would
save an estimated 15,000 lives per year. That 5-year delay would
mean 75,000 unnecessary premature deaths.

Clear Skies fails to address the threat posed by global warming
from the world’s single largest source of carbon dioxide, the U.S.
power industry which was responsible for 10 percent of the world’s
COs. In fact, Clear Skies locks the power sector into a path of in-
creasing carbon dioxide emissions for the foreseeable future.

It need not be that way. American Electric Power and Synergy
very recently described workable programs that could begin to
manage carbon pollution without economic dislocation, shifting en-
ergy mix from coal to gas or excessive increases in electricity bills
for consumers. Similarly, the bipartisan National Commission on
Energy Policy recommended mandatory limits on carbon and this
was endorsed by the United Mine Workers. Congress should not
pass multi-pollutant legislation unless carbon dioxide is part of it.

Fortunately, we are not stuck with a choice between Clear Skies
on the one hand and no progress on power plant pollution on the
other. The EPA Administrator has on his desk right now three
rules that could yield substantial progress in cleaning the air with-
out damaging the underlying Clean Air Act. First, the Clean Air
Interstate Rule that addresses soot and smog in the east could if
strengthened represent a major step forward. The Pending Clean
Air in the Parks rule could address these pollutants in the West.
Likewise, EPA has pending before it a regulation to control haz-
ardous air pollutants from power plants including mercury. The
weight of the evidence supports a 90 percent reduction.

Legislating on this issue at this time would be premature when
the Administrator with the stroke of a pen could finalize strong
power plant rules which together would provide a multi-pollutant
approach. Right now the caps in Clear Skies and those regulations
mirror each other. Given this, one must conclude that the major
impetus for this legislation at this time is to ensure that those caps
are coupled with the statutory rollbacks in this bill. In fact, the big-
gest selling point today for Clear Skies is its offer of regulatory cer-
tainty for polluters. It is hard to imagine how we could have cer-
tainty without CO, but even with respect to litigation, here is the
bill. It is 250 pages long and although it was released yesterday,
a preliminary read does find they would require the EPA Adminis-
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trator to make no fewer than 27 separate findings and regulations,
most or all of which could be challenged by litigation.

What certainty does that offer for breathers, people who want to
eat fish without fear of contamination from mercury or want to see
the view when they go to the national parks? Clear Skies offers
only the certainty of failure because it fails to achieve sufficient
cuts in pollution to solve these problems on the one hand but elimi-
nates the Clean Air Act’s tools to solve them on the other.

Let me walk you through a few slides to demonstrate this last
point with respect to the certainty of failure. The first map is the
risk of mortality from power plants in the United States. According
to EPA’s own methodology, 24,000 peoples’ lives are cut short every
year because of power plant pollution. This slide is under the Clean
Power Act where 22,000 of those lives could be saved. This is Clear
Skies. Take a look at that picture because that is all we will ever
get from power plants. That level of mortality risk will remain be-
cause Clear Skies puts the power industry in the safe harbor. We
can’t get additional reductions from the power sector if Clear Skies
passes.

Similarly this is the map of nonattainment areas in the United
States, in 2010, the data by which States have to reach attainment
under Clear Skies. The only way to get this red out because we
can’t touch the power plants, is to go after other sources, local busi-
nesses, drivers, diesels, et cetera, sources that are less cost effec-
tive. Power plant pollution is the low hanging fruit.

Senator VOINOVICH. Mr. Schneider, could you move on, we are
over your time.

Mr. SCHNEIDER. Clear Skies precludes us from being able to go
after further cuts.

Similarly for mercury, only 20 percent of the watersheds in the
United States would see any improvement under Clear Skies, 80
percent new improvement. Acid rain, Hubbard, Brook and re-
searchers at Syracuse University have found nothing short of an 80
percent reduction would allow biological recovery in the Adiron-
dacks and New Hampshire’s damaged ecosystems before mid-cen-
tury. Because Clear Skies doesn’t get you there, that problem isn’t
solved because you can’t go back after power plants.

Look at these two slides. This is Acadia National Park in my
home State of Maine. This is the great Smokey Mountains. In the
upper right hand corner of each chart is the improvement under
Clear Skies. It is almost no different from a current polluted day.
Whereas when we go to a national park, it is the bottom picture
that we are there to see. This picture can’t get any better because
even though further reductions would be required to clear the air
there, you can’t get them under Clear Skies.

Last, Clear Skies locks in a path of every increasing CO, emis-
sions because if it passes, it is going to be very difficult to go back
and address the fourth P after the first three P’s have been ad-
dressed.

Senator VOINOVICH. Thank you very much.

Mr. SCHNEIDER. In conclusion, let me say we would urge mem-
bers to oppose Clear Skies. Thank you for the opportunity.

Senator VOINOVICH. Thank you.

Mr. Parady.
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STATEMENT OF FRED PARADY, MANAGER, ENVIRONMENTAL
SERVICES, OCI WYOMING, L.P., ON BEHALF OF THE NA-
TIONAL ASSOCIATION OF MANUFACTURERS

Mr. PARADY. My name is Fred Parady and I am manager of En-
vironmental Services for OCI Wyoming. Since 1962, we have oper-
ated a 4 million ton per year underground trona mine and a 2.3
million ton per year soda ash refinery located near Green River,
Wyoming. Two of our customers are a glass plant in Toledo, OH
and a television tube manufacturer in Columbus, OH, so we are
connected to your State as well.

As you are undoubtedly aware, I speak today on behalf of the
National Association of Manufacturers in support of the Clear
Skies Act of 2005. As I am sure you know, NAM is the Nation’s
largest industrial trade association representing small and large
manufacturers in every industrial sector in all 50 States. Virtually
all the members of NAM use electricity as a major source of energy
and for the vast majority of them, electricity is their largest energy
cost. In fact, the manufacturing sector excluding electric generation
uses about one-quarter of the Nation’s energy including almost one-
third of its natural gas and 30 percent of its electricity.

According to a recent NAM study, external overhead costs includ-
ing regulation and rising energy prices add approximately 22 per-
cent to United States manufacturers’ unit labor costs, nearly $5 per
work hour relative to their major foreign competitors. Therefore
NAM member companies’ ability to compete in the highly competi-
tive international marketplace is directly affected by any legislation
that would have a major impact on such a broadly used and insig-
nificant input cost as electricity.

The year 2003 marked a milestone for my industry as China
overtook the United States for world leadership in soda ash produc-
tion for the first time in history. China has quadrupled their soda
ash capacity in the last decade from less than 3 million tons per
year to more than 11 million tons per year. The plain fact is you
can’t pass increased energy costs on to the marketplace when you
face international competition.

I would like to further address energy costs for the soda ash in-
dustry. Energy price volatility for both electricity and natural gas
are causing the soda ash industry to lose its ability to reinvest.
Natural gas price volatility and annual rate increases from our
electrical utility are forcing our site to consider retrofitting our
calsigners to coal. The Clear Skies initiative would strengthen our
ability to pursue this project thus assuring both investment and
long term energy price stability.

Returning to the general energy picture in the United States,
should the maze of current clean air requirements and the litiga-
tion that inevitably results add uncertainty and delay, they have
the effect of forcing electric utilities to switch from coal to natural
gas. The consequences to industry and to the general public are
devastating and they have already had a significant impact. The 66
percent increase in natural gas volume used to generate electricity
since 1990 has contributed to the high cost of natural gas which
has had an adverse impact on the manufacturing sector since mid-
2000.



51

Senator, my own company in January 2001 when gas prices
spiked, our small plant lost $4 million in 4 weeks. That is hard to
bear with a 400-employee operation.

Senator VOINOVICH. When was that again?

Mr. PARADY. In January 2001 when natural gas prices spiked,
our small plant lost $4 million in 4 weeks. That is hard to bear
with a 400-employee operation.

The chemical industry has gone from the lead net export indus-
try of the United States to a net importer of chemicals. Other in-
dustries including plastics, aluminum, steel, soda ash, metal, heat
treating glass and paper are struggling to stay afloat in the current
natural gas cost environment. Unless there is a rational invest-
ment future for coal fuel electrical generation, crude and electricity
providers will continue to build units using natural gas or restart
many of the idled natural gas units currently not operating because
of high natural gas prices.

Business as usual under the current archaeological pile of Clean
Air Act provisions and regulations which are almost 35 years old
is an unacceptable alternative. These overlapping, conflicting, bur-
densome single emission provisions of the existing Clean Air Act
will continue to result in significant uncertainty, delays for legal
challenges, short planning and construction time periods and ulti-
mately higher electric costs and unstable natural gas markets.

Specifically, NAM believes that the Clear Skies Act that is con-
sistent with the following principles provides the best opportunity
to make further progress. First, the Clear Skies Act must remain
a three emission bill, sulfur dioxide, nitrogen oxide and mercury.
NAM does not believe it is appropriate to include carbon dioxide
provisions in the legislation since CO- is not a pollutant, is not reg-
ulated, nor required to be regulated under the Clean Air Act. More
importantly, NAM strongly opposes any legislative proposal that
would establish CO, mandates. We urge the committee to avoid en-
cumbering this vital legislation with such controversy.

Second, the Clear Skies Act should not extend its mandates to
either current or future industrial boilers or non-utility combined
heat and power systems, CHP systems, but should provide such in-
dustrial units the opportunity to voluntarily opt into the benefits
and obligations of the cap and trade program.

Finally, the Clear Skies Act must support the continued and in-
creased use of coal for electric power generation.

Mr. Chairman, NAM is particularly concerned about mercury
emission levels that would be part of final Clear Skies legislation.
Significant reductions of mercury will occur under the bill’s current
Phase I caps for SOx and NOx. Going beyond this level control to
soon would force the premature closing of many existing coal-fired
power plants in favor of new natural gas facilities further straining
already limited natural gas supplies.

In summary, NAM strongly supports the Clear Skies Act as a
way to avoid excessive energy costs while mandating future dra-
matic reductions in SO,, NOx and mercury.

Senator VOINOVICH. Thank you very much.

I will begin the round of questions. It will be 5 minutes for each
of the Senators.
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Mr. Harper, we heard today some claims that Clear Skies re-
quires no more reductions in the existing Clean Air Act. You state
it will have significant financial impact. Can you go into greater
detail on this point? If that truly is the case, why do you support
the bill? I think a lot of people feel if this passes, somehow people
are going to get a break. I would like you to go into that because
that is not my understanding from our utilities who have indicated
they are willing to make investments but also point out it is going
to cost the ratepayers more money.

Mr. HARPER. As I have had to step back and take a look at it,
I listen to my staff debate the issues. I have people at the plants
that know how to run plants who come up with new ideas and
thoughts about how to improve efficiencies and then we go to our
environmental and legal people and say who can’t do it because of
concern over NSR, not because that is a bad thing but the clarity
is what I am seeing. I am advised the 70 percent reduction in NOx,
SOx and mercury is going to be a tremendous benefit to this coun-
try. That will give us targets to shoot at. Looking at the history,
when given targets we have proven the fact that we can obtain
those. Again, all I am asking for in this whole process is certainty.

The expense of, for instance, a scrubber in today’s technology I
am advised is roughly $230 million. You don’t put that thing on
overnight. My engineers tell me that it takes 3 to 4 years once you
make the decision to go with that installation. On top of that, you
also then have the funding issues. For instance, the cooperatives
are able to get funding through the Rural Utility Service and in
some cases that can take as much as 1 to 2 years to get that. So
when you start looking at things, time is money and we could be
looking at anywhere from four to 5 to 6 years before you could ever
get a scrubber installed. That is really what I am talking about.
Give us the targets and enough time to go out there and develop
the technology and so on to achieve them and we will go from
there.

Senator VOINOVICH. You described the Clean Air Act as actually
preventing you from making improvement that would reduce en-
ergy emissions?

Mr. HARPER. That is the example that I was explaining.

Senator VOINOVICH. It is the uncertainty of what this is all
about.

Mr. HARPER. Yes.

Senator VOINOVICH. Mr. Schneider, contrary to your testimony
the Energy Information Administration has found because of their
CO, emission cap levels, the shifts away from coal toward natural
gas are projected to be much larger under the Carper-Jeffords bills.
“Natural gas generation is projected to be from 4.4 to 6.3 and 22.4
to 22.7 percent higher in 2010 and 2025 respectively in Senator
Carper’s legislation. Electricity prices under Senator Carper’s bill
are expected to increase twice as much as prices estimated under
Clear Skies in 2025.” The Jeffords bill is much worse. These facts
lead me to believe that you want to get rid of coal. On September
17, 2004, Albert Kohl, staff lawyer with the Sierra Legal Defense
Fund, said in general, “Our long term objective is to make sure
that coal-fired plants get closed. Eventually with enough attacks
against coal-fired plants, there will be action to shut them down.”
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Do you agree with the Sierra Club’s lawyer on this issue, that we
ought to get rid of coal?

Mr. SCHNEIDER. Getting rid of coal is not the Clean Air Task
Force’s long term goal. Cleaning up the air and protecting the cli-
mate is our goal. That is the principle that we follow and we think
it is a false choice to pose the notion that coal and clean air or coal
and a healthy climate are incompatible. We have provided briefings
to this body and on the Hill to try to demonstrate there are clean
coal technologies so-called that allow for coal to be gasified, burned
and the CO, sequestered in such ways that would allow coal to
meet our energy needs going forward but also being compatible
with the Clean Air objectives that we have enunciated.

Senator VOINOVICH. You mentioned American Electric Power and
Synergy is going forward with integrated gas combined cycle facili-
ties but they both are very, very strongly in favor of our Clear
Skies legislation because they say the current situation today is
unwieldy. We don’t know where we are, we have new source re-
view, we have 126 petitions, we feel we are flying in a plane with
all kinds of flak up there and we don’t know when we are going
to get hit and we want some clarity on this and we are willing to
go forward with it.

Mr. SCHNEIDER. I understand they said to their shareholders
part of that clarity could include from their perspective reasonable
carbon dioxide controls and their analysis showed they could meet
reasonable goals without economic dislocation to their companies,
their shareholders, their ratepayers or without the impact as you
described. I think, Senator Voinovich, you ordered a look at what
it would cost and the energy mix ramifications from a 2008 cap
along with Senator Smith at that time and Brombeck and deter-
mined the same thing that it is possible to meet the President’s ob-
jections about CO, with respect to fuel shifting and cost but never-
theless get started on CO, controls.

Senator VOINOVICH. Senator Carper.

Senator CARPER. Thanks to our witnesses for joining us.

EPA year or two ago actually looked at the Jeffords bill, the Ad-
ministration’s bill and a bipartisan proposal and looked at the
amount of shifting you would find under either bill, shifting from
coal to natural gas. I think they found there would be reduction
under our proposal of maybe 50 to 48 percent in terms of coal being
used for electricity generation.

In terms of cost, I think they estimated the cost per kilowatt
hour of our bill fully implemented of about a cent and a half per
kilowatt hour. I think they said the cost in our utility bills each
month would be less than $1.50 a month.

I was born in West Virginia. My family are generations of coal
miners if you go back far enough and I don’t want to do anything
to hurt the coal industry and am very much interested in what Mr.
Schneider said about coal gasification. Why don’t we have more
utility companies investing the money for coal gasification oper-
ations? Why is that? It has been around for a long time, the tech-
nology is there.

Mr. SCHNEIDER. The fastest way to get them to invest would be
to set hard limits on carbon dioxide especially when we are on the
verge in this country of building a lot of new coal plants. We track
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the proposed coal plants around the country. Our feeling is if we
are going to begin to turn the great freighter of CO, emissions in-
creases, the last thing we need to do is build more conventional
coal plants that are going to continue to emit CO, into the air
when we have the opportunity to build coal plants that don’t. Prob-
ably one of the things standing in the way of IGCC development,
one of the major signals that could help that would be to send a
signal that carbon has a value. It is a negative value with respect
to the health of the planet but a positive value with respect to the
dollars. If we did that, I think you would start to see depending
on the levels, more development in that direction. That probably
should be part of the consideration of any bill of this type.

Senator CARPER. Let me turn to new source review. Critics of the
Administration’s proposal say that the Administration would large-
ly gut or eliminate new source review. Critics of Senator Jeffords’
proposal say it makes almost no changes in new source review.
Senators Alexander and Gregg and Chafee and I have sought to see
if there is a third way, somewhere in between basically status quo
and find a third way. What might be that third way with respect
to new source review even if you are wedded to one of the other
approaches?

Mr. SCHNEIDER. As I said, we judge these proposals based on
principles but the two principles are we would seek to strengthen
not weaken the Clean Air Act and seek to make sure that we begin
the process of regulating carbon. We look to what the Clean Air Act
would achieve, we are one of those organizations that tries to make
sure the letter of the law is followed because we believe that was
the intent of Congress when it passed legislation.

In my spare time I teach a course at Boden College in environ-
mental law and policy. I explain to my students that there are dif-
ferent regimes of environmental regulation including one called
command and control, one called market mechanisms but some-
times known as cap and trade. The proponents of using market
mechanisms or cap and trade generally defend that view by saying
they can do more faster, cheaper than under a command and con-
trol situation which I think is the way many would characterize
the patch work of regulations we have currently under the Clean
Air Act.

The starting place for the debate should be what we are getting
now, what does the letter of the law require and how can we use
the cap and trade to go further faster, cheaper, not half as far or
not three quarters as far. When we see the different proposals, we
judge them first and foremost on the basis of the stringency of the
reduction requirements. We find that the Clean Air Planning Act
does not go as far as current law and therefore are reluctant to
want to give up a tool such as the new source review provisions
that allow us to drive continuous progress in clean air.

Senator CARPER. My question is whether you like the status quo
or like the Administration’s proposal, if you had to help us craft a
third way, a middle ground, what might that be?

Mr. HARPER. I would like to give that one some more thought.

Senator CARPER. Come back to us in writing.
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Mr. HARPER. I heard a lot of discussion this morning as each of
you were giving your overviews about collaborative processes and
I think that would be one of those.

Senator CARPER. Mr. Parady, briefly if you could respond?

Mr. PArRADY. I think NSR is a flat concept and it compares cur-
rent actual emissions to potential emissions and would be a more
sound public policy basis to either compare actual to actual or per-
mit to permit.

Senator CARPER. Thank you. I would look forward to your writ-
ten response. Mr. Schneider, if you want to add to what you said,
I would welcome that as well.

Senator VOINOVICH. Senator Jeffords.

Senator JEFFORDS. I ask unanimous consent to enter into the
record some statements, articles and written materials from the
League of Women Voters, the National Conference of State Legisla-
tures, the CNN, the Northeast States Air Quality Managers, the
American Academy of Pediatrics, the American Lung Association,
a chart comparing the various multi-pollutant approaches, the
Guardian Newspaper and the Maryland House of Delegates.

[The referenced document from the Maryland House of Delegates
follows:]
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s on Munsal Rerardution

Hon. George V. Voinovich, Chair

Subcommittee on Clean Air, Wetlands & Climate Change
Senate Environment & Public Works Committee

410 Dirksen Senate Office Bldg.

Washington, DC  20510-6173

Dear Chairman Voinovich,

Fam a Delegate in the Maryland General Assembly and current chair of the National
Conference of State Legislatures” Environment and Natural Resources Committee. My
colieagues from around the country and | are aware that you will soon be conducting
hearings on amendments to the Clean Air Act. As vou consider amendments to this vital
statute, we hope you will take into account our concerns as state legislators.

We urge you and your commmittee to not weaken the existing Clean Air Act. This law is
working and with more aggressive enforcement can achieve eleaner, heatthier air sooner.

We encourage you to expand the authority of states to deal effectively with all sources of
pollution including vessels, locomotives, and aircraft or in the alternative set a deadline
for the United States Environmental Protection Agency to sef emissions standards for
those sources at least as stringent as have been established for motor vehicles and off-
road heavy duty engines. Federal preemption of our authority to regulate these
significant pollution sources has meant that we are not able (0 require the reductions
needed to achieve air quality standards.
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It is essential that Congress also preserve and enhance the authority of downwind states
to act against pollution from up-wind states which is contributing to air quality standards
exceedances. And the existing law requirement that new investment in old plants which
increases pollution emissions be accompanied with new pollution controls needs to be
preserved.

The Clean Air Act works and it would work better with strengthened Federal authority to
protect public health from air pollution while enhancing state authority to adopt tougher
standards or to enforce clean air rules.

In this regard, the attached National Conference of State Legislatures policy on New
Source Review and on air quality is instructive. Any reforms to New Source Review
should be made “without weakening the requirements intended to reduce emissions from
new or modified sources of air pollution...” And any other changes in the law should
preserve and expand state authority currently protected in Section 116 of the Act.

Thank you very much for taking into account our concerns.

Sincerely,

Delegate James W. Hubbard

Honorable Beth Kerttula Honorable Hermina M. Morita

Alaska House of Representatives Chair, House Committee on Energy &
Environmental Protection

Honorable Sam Ledbetter Hawaii House of Representative

Arkansas House of Representatives
Honorable Lawrence Bliss

Honorable Fran Pavley Chair, Committee on Utilities & Energy
California Assembly Maine House of Representatives
Henorable Tom Plant Honorable Sharon Grosfeld

Colorado House of Representatives Maryland Senate

Honorable Hartis McDowell, 111 Honorable Elizabeth Bobo

Delaware Senate Maryland General Assembly
Honorable Nan Grogan Orrock Honorable Matthew C. Patrick

Georgia House of Representatives Massachusetts House of Repre ives



Honorable Raymond E. Basham
Michigan Senate

Honorable Liz Brater
Michigan Senate

Honorable Ellen Anderson
Minnesota Senate

Honorable Alice Hausman
Minnesota House of Representatives

Honorable Aaron Peterson
Minnesota House of Representatives

Heonorable Deborah Dawkins
Mississippi Senate

Honorable Patrick Dougherty
Missouri Senate

Honorable Jenée Lowe
Missouri House of Representatives

Honorable Sue Dickenson
Montana House of Representatives

Honorable Don Preister
Nebraska Senate

Honorable Reed Gusciora
New Jersey General Assembly

Honorable Mimi Stewart
New Mexico House of Representatives
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Honorable Richard Brodsky
New York Assembly

Honorable Joe Hackney
House Majority Leader
North Carolina House of Representatives

Honerable Bob Hagan
Ohio Senate

Honorable Jackie Dingfelder
Oregon House of Representatives

Honorable David Levdansky
Pennsylvania House of Representatives

Honorable Peter Ginaitt

Chair, House Committee on
Environment and Natural Resources
Rhode Island General Assembly

Honorable David Zuckerman
Chair, House Agriculture Committee
Vermont House of Representatives

Honorable James H. Dillard, Il
Virginia General Assembly

Honorable Sam Hunt
Washington House of Representatives

Honorable Mark Miller
Wisconsin Senate
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STATEMENTS OF THE NATIONAL CONFERENCE OF STATE LEGISLATURES*
NEW SOURCE REVIEW (NSR) PROGRAM

(Joint policy with Energy and Electric Utilities)

The National Conference of State Legislatures (NCSL) urges the Environmental
Protection Agency (EPA) to reform the NSR program to achieve improvements that
enhance the environment and increase production capacity, while encouraging effi-
ciency, fuel diversity and the use of resources without weakening the requirements
intended to reduce emissions from new or modified sources of air pollution. Routine
maintenance, repair or replacement activities which are not major modifications
should not trigger NSR requirements.

July 2005

AIR QUALITY

The Clean Air Act Implementation

The National Conference of State Legislatures (NCSL) supports the goals em-
bodied in the Clean Air Act Amendments of 1990 (CAAA). The CAAA represent a
major step toward addressing important environmental, air quality, and public
health issues. NCSL fully supports CAAA goals and urges the U.S. Environmental
Protection Agency (EPA) to proceed diligently with full implementation of the law
to achieve clean air for our citizens. It is essential that Congress and the EPA fulfill
their responsibilities to facilitate implementation by the states.

NCSL makes the following recommendations:

e Implementation of the CAAA is the responsibility of the states, who have a
wealth of experience in implementing control programs. NCSL encourages Congress
and the EPA to pay particular attention to the voices of that state expertise and
experience.

o Communication with state legislators is of utmost importance because only state
legislators can enact enabling legislation for state programs and appropriate state
funds. Congress and the EPA should regularly and directly work with state legisla-
tors during federal action on air quality issues.

e EPA should work closely with states to ensure states have all regulations, tech-
nical assistance and funding necessary for compliance.

e Federal grants authorized under the CAAA provide financial resources to the
states for development and implementation of air quality programs and other clean
air responsibilities. Congress and the EPA must ensure that states continue to re-
ceive adequate funding to cover all costs of program management including moni-
toring.

e Because the states have existing air pollution control programs to administer
with current federal funding, any new air quality programs or responsibilities man-
dated by Congress or EPA should be accompanied by additional federal funding.

e The CAAA contain many sweeping and general mandates which will involve the
exercise of broad discretion and interpretation by the EPA for their implementation.
NCSL urges EPA to provide as much administrative flexibility as the law allows in
order to achieve clean air goals in the most cost effective and efficient manner.

o Cost-effectiveness should be permitted as a factor in state selection of transpor-
tation control measures and emissions control strategies.

e Numerous sections of the CAAA require the EPA to develop regulations and
technical guidance for the states to follow in their implementation process. The reg-
ulations and guidance are essential to state efforts to implement complete and ade-
quate state programs that fully comply with the CAAA. Often the EPA is very late
in publishing regulations and technical guidance for state programs and responsibil-
ities. Such delays leave little or no time between the publication of the documents
and the statutory deadlines for state compliance. NCSL urges EPA to meet all dead-
lines for publication of documents required under the CAAA. NCSL urges Congress
to amend the law to replace statutory deadlines for state action with language that
provides a specific time period for state compliance after document publication.

e EPA should provide training opportunities for states to help develop the skills
and understanding needed to properly implement the CAAA. In addition, EPA
should provide informational resources to help the public understand its role in
achieving CAAA goals.

*Statements taken from National Conference of State Legislatures’s Web site
http:/ |www.ncsl.org | statefed | environ.htm
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e To address ozone nonattainment problems, the CAAA require significant nitro-
gen oxide (NOx) and volatile organic compound (VOC) emission reductions to be ob-
tained from both stationary and mobile sources. Since any reductions that are not
obtained from mobile sources must be obtained from stationary sources, Congress
and EPA should take maximum advantage of tools and strategies to reduce emis-
sions from mobile sources including but not limited to promoting alternative fuels
and encouraging strict exhaust standards for light duty vehicles.

e Federal highway legislation should be made consistent with CAAA objectives.
The EPA and the Department of Transportation (DOT) should work together to en-
sure coordination of federal policy.

e NCSL urges the adoption of national energy, transportation and other policy
that emphasizes energy conservation in order to help achieve the goals of the CAAA.
This should include strengthening of emission standards for automobiles as tech-
nologies improve, more energy-efficient lighting, buildings, and transportation, and
more research and use of alternative forms of energy.

e NCSL urges the federal government to expeditiously apply the same CAAA re-
quirements to federal facilities and motor vehicle fleets that are required for state
facilities and fleets.

SANCTIONS

e States should not be sanctioned for non-compliance if state’s failure to comply
was the result of EPA’s failure to adhere to CAAA deadlines for promulgation of reg-
ulations or technical guidance that provide details and requirements of state pro-

ams.

e EPA should have the authority to waive sanctions on states that EPA deter-
mines are making reasonable good faith efforts to comply with CAAA requirements
and deadlines.

MOTOR VEHICLE INSPECTION AND MAINTENANCE

o States should be granted flexibility to design inspection and maintenance (I/M)
programs that achieve air quality targets and should receive full credit for emissions
reductions those programs achieve.

e Congress and EPA should not require the states to use specific I/M technologies.
Such rigid federal requirements may fail to account for technological advances in
emissions testing programs and equipment.

LOW EMISSION VEHICLES AND ZERO EMISSION VEHICLES

e EPA should maintain national Low Emission Vehicle (LEV) standards, referred
to as the 49-state car, that are stricter than the law requires. States should be al-
lowed, but not required, to adopt Zero Emission Vehicles (ZEV) requirements.

TRANSPORTATION CONFORMITY WITH STATE AIR QUALITY PLANS

e NCSL supports the principles underlying transportation conformity provisions
of the Clean Air Act that requires new or revised state transportation implementa-
tion plans (TIPs) to conform to the purpose of state air quality plans, also referred
to as state implementation plans (SIPs).

e Adequate funding should be made available to cover the cost of the resource-
intensive requirements for development, revision and implementation of conforming
TIPs.

e In evaluating the emissions budgets submitted by states, EPA should ensure
state flexibility in balancing the burden of reduction among all air pollution sources.

e Conformity requirements should be limited to nonattainment areas and areas
at risk of becoming nonattainment.

July 2006

Senator VOINOVICH. The guardian from London or from where?

Senator JEFFORDS. London.

Do you believe that the Administration has a legal authority
un(ile;r the current Clean Air Act to issue the Clean Air Interstate
Rule?

Mr. HARPER. I am not an attorney and I truly have not paid a
great deal of attention if you will to the CARE rule because 1t does
not have a direct impact upon our organization. So I really could
not answer that question.
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Mr. SCHNEIDER. EPA has the legal authority to issue the CARE
rule and they have said most recently that they plan to sign it on
March 15 along with the mercury rule and the parks protection
rule. They are intimately related to each other and earlier I sug-
gested it would be premature for this body to legislate before we
have seen the results of those rules.

Mr. PARADY. Yes, I think the Administration has that authority.
However, I believe it would lead to quite a substantial cycle of liti-
gation and I prefer legislation to litigation.

Senator JEFFORDS. A couple years ago, we had a prestigious
panel of scientists tell this committee that increasing greenhouse
gas emissions increases the risk associated with global warming.
According to EPA modeling, the Clear Skies approach will result in
a 13 percent increase or an additional 425 million tons of carbon
dioxide emissions compared to the base case. Do you think it makes
sense for Congress to ignore the contribution of power plants to
global warming?

Mr. HARPER. As I look at this bill, it is a utility bill and it is ad-
dressing three important issues, SOx, NOx and mercury. If you
want to bring in the issue of CO, and we are truly as a Nation in-
terested in looking at that, I think you have to broaden the scope.
I would encourage us as you heard earlier this morning to move
forward and take an opportunity we have before us and getting the
70 percent reduction in those three areas and at a later date, let
us talk about CO..

Mr. SCHNEIDER. The U.S. power industry is the single largest
contributor to CO, emissions in the world, it makes 10 percent of
the world’s CO, emissions. The global warming issue cannot be ad-
dressed without addressing the emissions from this industry. You
have an opportunity here when you are discussing multi-pollutant
legislation to change the law to be able to include all of the poten-
tial regulatory decisions that an industry is going to face at once
rather than making them piecemeal and one at a time. That is why
I think we all in general support the idea of a multi-pollutant ap-
proach. Why would it make sense if you are going to legislate to
do three and then one where investment decisions are going to be
made to comply with the three which may be inconsistent with a
policy that includes the fourth pollutant, CO,.

We would very much support and believe any multi-pollutant
legislation passed in Congress should include CO, provisions.

Mr. PARADY. I would like to flip Mr. Schneider’s argument. If
power plants represent 10 percent, United States power plants rep-
resent 10 percent of the world emissions, that means that 90 per-
cent of those emissions aren’t affected by this legislation so the core
of the matter, you are putting at risk the core of America’s indus-
trial infrastructure and backbone and yet you only have the tiniest
portion of the tail of the dog. We all know there are strongly held
views on global warming, what causes it and what should be done
about it.

I am deeply concerned that regulating CO, emissions because of
multi-pollutant legislation would lead to greater use of natural gas
to generate electricity which is going to drive up energy prices in
the United States, drive up manufacturing costs and drive jobs off-
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shore. It is that straightforward and that is exactly what has hap-
pened in our operation.

I also believe that regulating CO, in multi-pollutant legislation
will lead to a political impasse that will jeopardize passage of this
bill which directly addresses three key pollutants I think every per-
son on your committee and every testifier you have had before you
supports the reduction in those three major pollutants.

Senator VOINOVICH. Your time is up.

It is interesting that we have had 23 hearings on multi-emissions
legislation. I wonder are we in the real world. We are in the fourth
world war, we are fighting extreme Muslim fundamentalists which
is a whole new deal for us and how we deal with that when it is
different from what we have ever done before. I think Americans
including all of us don’t understand we are in a global marketplace.
If you come from a State like Ohio where you have seen the crap
kicked out of manufacturing and look at the litigation, look at
health care costs and energy costs and see what has happened. The
answer is why have we built more energy plants? Eighty-eight per-
cent are natural gas fired. Stupid. Why are they doing it. Why are
we doing it? Drive up natural gas costs, twice what they were a
couple years ago, driving jobs offshore. Four manufacturers have
come to my office saying we are pulling our manufacturing out of
the United States, we are going overseas, the chemical industry
where we were exporters and now we are importers. It seems to
me the environmental and business groups ought to sit down and
talk or we are not going to have anything.

The environmental groups have to understand if we don’t have
the manufacturing, we are not going to have the money to invest
in dealing with this. If you walk about 10 percent in the United
States, do you know they are building a lot more coal-fired plants
in China today. They are eating our lunch. If we don’t get our act
together in the next several weeks, we are going to do nothing.

For those of you in the environmental, Mr. Schneider, fine, law-
suit after lawsuit, we do nothing. For those in the business commu-
nity, you don’t know what you are doing so you just flounder
around and we on both counts don’t get anywhere. What about
nothing? Say we can’t come to an agreement and we can do noth-
ing, I guarantee you as chairman of this committee, we are finished
with this. We do something in the next 6 months or it is over. We
vs?ll stick with what we have and let it go and you live with it, both
of you.

What is your reaction? Do you want nothing, something? What?

Mr. HARPER. What I want as the CEO of my organization is abil-
ity to meet the demands and requirements of the customers that
I serve. I can’t do that if it takes 8 to 10 years to get a new plant
online. A lot of the reasons why gas was viewed with a great deal
of interest is because by the regulations you can get one online
quicker. Unfortunately most of the locations that the gas turbines
went in was near good transmission. They didn’t have to worry
about some of the transmissions issues we face. It all wraps itself
around one issue, clarity, on what we are trying to get accom-
plished. Basin Electric owns the only commercial-scale gasification
company in this Nation. We understand gasification, we are look-
ing at gasification, trying to find all the different options out there
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available to us, not being driven there but we think it is the right
thing to do. We have to meet the demands of our customers. When
you take the nine States our members serve, it goes from the larg-
est surface coal mine in the United States all the way to the cattle
rancher, they all need low cost energy. That is what we are trying
to get them. Again, time is money. We are very interested in get-
ting something accomplished.

Mr. SCHNEIDER. The dialog on this issue has been choked off for
several years. I remember the last best chance that we had to get
it together was when we were in this room 4 years ago. It was
9/11. The chairman had pulled together the stakeholders from the
utility industry, governmental parties and the environmental com-
munity to try to work out something to meet all the different
needs. That is the right type of process to get anywhere.

The wrong process is to come in with a bill and tell everybody
it is my way or the highway. All those stakeholders drifted in
Washington, DC to hunker down for the next few days and were
never reassembled and never had another start at dialog. It is a
very important issue. My organization was founded to deal with
this issue. If people are willing to come and talk about real reduc-
tions that improve the Clean Air Act, that address climate change
in a way that meets all the objections and concerns you have, that
is great.

We are not interested in a conversation about a bill that rolls
back the Clean Air halfway and doubles the time by which we
would get clean air in this country. We are willing today any time,
any place about a serious effort.

Senator VOINOVICH. I can tell you the disagreement over climate
change if it is part of this legislation means it is going nowhere.
If there is some compromise that could be made on climate that
wouldn’t cap it or do something else as an alternative to get started
down the road and do some practical stuff, I think there are some
people willing to look at that, even some members of the utilities.
If the game is emissions or nothing, it is nothing. That ain’t going
to help the Adirondack Council or any of the others you talk about.
The Council today supports the legislation. They say we have to get
going. A couple years ago they supported it and the Clean Air
Trust gave them the villain of the month award because they didn’t
stick to the game and go for the four pollutants. This has become
politicized to beat the band. In the meantime we are not doing very
much on either account, economy or in terms of the environment.

Mr. PARADY. I just wanted to note I just finished 10 years of
service in the Wyoming House of Representatives finishing up as
Speaker. One of the things I use in talks on this topic is that the
root of the words economic and ecology is the Greek word eco or
home and you have to have a prosperous economy in order to have
a healthy environment. Compare our environment to conditions in
China and recognize you have to be able to have people at work
and generate taxes and revenue and generate investment funds
necessary to achieve pollution control. That takes a balance and I
think this bill represents that balance.

Senator VOINOVICH. I want to thank you for being here today. I
don’t think, Mr. Schneider, you should believe this is take it or
leave it. Senator Carper and I have known each other a long time
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and we are going to struggle to see if we can’t come up with some-
thing where we can get something done and move forward, get
some certainty and will work at it. To all of you, I have spent hours
and hours and hours and so have a lot of us and if we can’t come
up with some kind of compromise on this, as far as I am concerned
as chairman of the committee, it is over. We will just let you fend
for yourselves. I think that is a good message to you, Mr. Schneider
as a representative of the environmental groups and the National
Manufacturers Association. There may have to be some changes
here and there between now and then. It is either nothing or we
do something. You have to decide is something better than nothing.

Thank you.

[Whereupon, at 1 o’clock p.m., the subcommittee was adjourned,
to reconvene at the call of the Chair.]

[Additional statements submitted for the record follow:]

STATEMENT OF HON. BOB YOUNG, MAYOR, CITY OF AUGUSTA, GA, ON BEHALF OF
U.S. CONFERENCE OF MAYORS

I am pleased to be with you today. My name is Bob Young; I am the Mayor of
Augusta, Georgia. I currently serve as the Chair of the Conference of Mayor’s En-
ergy Committee and last year, I served as Chair of the Environment Committee.
These positions make me at least somewhat familiar with the topic area of today’s
important discussion—energy and clean air.

On behalf of the Conference’s President, Akron Mayor Don Plusquellic, I offer you
his apologies in not being with you today. As you know, he was suppose to be here
testifying but fell ill yesterday with a severe respiratory ailment. I offer his sin-
cerest apologies in not being able to make this hearing.

The U.S. Conference of Mayors is the official, nonpartisan organization that rep-
resents cities throughout the nation through their chief elected official, the mayor.

First of all I would like to thank Senator Voinovich for not only his invitation to
speak before you today but also for joining us last week during the Conference of
Mayor’s Winter Meeting. Your commitment, Senator, to issues such as Community
Development Block Grants and unfunded mandates is greatly appreciated by the
mayors of this nation.

I come before you today not as an expert in clean air policy, but as a mayor. This
means that I am responsible for a wide variety of activities including: keeping my
citizens safe, keeping their surrounding environment clean and attractive, making
sure the roads are maintained and that the snow gets plowed. It also means doing
what I can to keep and attract new jobs to the area.

When my job is boiled down, I guess that you can say that I am responsible for
making my city a place that is desirable for both people and businesses to flourish.
Every mayor strives to create a community that has healthy citizens with a healthy
economy. And I think with some common sense, you can have both.

That is why I am here today. In order to remain competitive, this nation needs
a steady, reliable, and inexpensive source of energy. However, we also need clean
and healthy air.

OUTLINE OF PROBLEM

Depending upon the type of business, a number of conditions influence their deci-
sion to locate or expand in a community. Issues such as workforce availability, ac-
cess to transportation hubs, and of course the costs of electricity are factors in their
decisionmaking process.

Besides the cost and reliability of electricity, another factor that goes into a busi-
ness location or expansion decision is a communities’ attainment status.

Many communities throughout the nation have been designated as non-attain-
ment areas for either ozone or particulate matter. I was originally suppose to be
designated in nonattainment for ozone but when the final numbers came out, I was
fortunately not included. Many of my other mayoral colleagues were not as lucky.

When it appeared that my city was going to be designated as nonattainment for
ozone, my city volunteered for EPA’s Early Action Compact. This program allows
cities, counties and states to go through a series of voluntary measures to reduce
air pollution that causes nonattainment. I want you to know that even though we
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were fortunate to not get designated, we are still going through this voluntary pro-
gram to demonstrate our commitment to clean air.

And the reasons why we are committed to clean air is not only because of the
health of our citizens but it is a good business decision as well.

Many businesses won’t outright admit it but privately they have said that when
making a decision to locate or expand in an area, one of the things they do is to
find out that community’s attainment status.

If a community is in nonattainment, businesses know that to get the necessary
air permits might be difficult and sometimes it just makes sense to seek out another
area to build.

Both the cost of electricity and a city’s attainment status puts many communities
at a competitive disadvantage to attract businesses from other parts of the United
States or even the world.

These factors can have a major impact on jobs and job creation. However, the
mayors of this nation don’t want to sacrifice public health for cheap electricity. We
3re looking for a fair and balanced approach that cleans our air while keeping costs

own.

We are looking for common sense solutions to help us meet our attainment re-
quirements.

As I mentioned before, many communities have been designated as nonattainment
for particulate matter or ozone or both.

These communities and the states they are located in are required by the environ-
mental protection agency to meet attainment standards between 2008 and 2015.

Programs such as CMAQ, the Congestion Mitigation Air Quality program, as well
as the off-road diesel rules have been developed to assist us with our efforts. And
these programs should be maintained or in the case of CMAQ, increased to further
our efforts.

However, these programs are not enough. For many nonattainment communities,
40 percent of their air pollution comes from coal-fired utilities. That is a major
source of pollution. We need a common-sense solution that requires these utilities
to install pollution control equipment in a manner that is timely and cost-efficient.

OUR POLICY

The Conference of Mayors passed a policy resolution in 2003 calling on the federal
government to address this problem.

Our policy asks that the federal government set national air emission caps under
a multi-pollutant plan at levels strong enough to protect public health and the envi-
ronment by substantively assisting cities in our efforts to attain the national ambi-
ent air quality standards.

We support a comprehensive and synchronized multi-pollutant, market-based pro-
gram to reduce regulatory costs, maintain reliable energy at a reasonable cost for
consumers, and to provide regulatory certainty to the electric power sector.

We encourage Congress to pass national legislation, which will meet the Con-
ference of Mayors’ goals by requiring power plants to reduce air emissions of sulfur
dioxide, nitrogen oxides, and mercury by an average of 70 percent from 2000 levels
by 2020 under a proven market-based cap and trade program.

It is my understanding, Senator that you have introduced legislation that reflects
many of the concerns of Mayors. We support many of the goals of your legislation.
We do need national policy to encourage utilities to reduce NOx, SO,, and mercury
by 70 percent and the utilities do need certainty to know what regulations to expect
and when to expect them by.

Also, given the success of the acid rain program, we think that a multi-pollutant
cap and trade program is potentially the best means of achieving success.

CONCLUSION

I want to applaud you Senator and the members of this committee for holding this
hearing on this important issue. The Mayors are pleased that Congress recognizes
that power plant emissions are a major source of pollution in our nation, often pre-
venting cities from reaching clean air goals.

The Mayors look forward to working with the committee on legislation that will
improve air quality for our nation’s cities.

For the nation’s mayors, we need as many tools as possible to assist us with our
efforts to have reliable and inexpensive energy while meeting our attainment stand-
ards and providing our citizens with healthy air.

A national policy is needed to deal with air pollution from utilities. We are asking
Congress to address this issue at the national level while at the same time asking
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them not take away our ability at the state and local level to implement what may
be needed on a more localized basis.

Thank you again for your efforts. I look forward to working with you and the
other members of this committee on this important topic.

RESPONSE BY MAYOR BOB YOUNG TO ADDITIONAL QUESTION BY
SENATOR VOINOVICH

Question. Several members of the Committee have proposed multi-emissions bills.
The Energy Information Administration analyzed the bills proposed by Senators Jef-
fords, Carper, and Inhofe and found that electricity and natural gas costs are sub-
stantially higher in the Jeffords and Carper bills compared to the Inhofe Clear Skies
bill. In terms of your city—and cities across the country—what would be the impact
of inct;eased electricity and gas costs on businesses? What about those on fixed in-
comes?

Response. The impact of increased electricity and natural gas costs on businesses
as well as those with fixed incomes would have far-reaching consequences. The
United States needs a reliable, inexpensive source of energy for both businesses and
for people with fixed incomes. Energy costs are just one of the factors that cities
and counties need to keep in mind in order to remain competitive for jobs. High en-
ergy costs also have the possibility of driving businesses away from a community
in favor of other markets throughout the nation or in other parts of the world. How-
ever, as I mentioned in the testimony, there needs to be a delicate balance between
inexpensive energy and public health and the subsequent costs. It is important to
keep energy affordable and clean so that there doesn’t need to be a choice between
jobs and public health.

RESPONSES BY MAYOR BOB YOUNG TO ADDITIONAL QUESTIONS FROM
SENATOR JEFFORDS

Question 1. According to the U.S. Conference of Mayors 2002 resolution, which
has not been revised or reversed, the Mayors’ position is that until any new pro-
grams have been proven over time to be as protective as current Clean Air Act pro-
grams, they encourage EPA and Congress to keep those programs in place, with
multi-pollutant legislation as an addition to current clean air law. Obviously, S. 131,
the Clear Skies Act of 2005, as well as its predecessors, S. 1844 and S. 485 in the
108th Congress, and S. 2815 from the 107th Congress, eliminate many of the cur-
rent Clean Air Act Programs without providing time to prove that replacement pro-
grams are protective. Is the 2002 resolution still operative, and, if so, do the Mayors
support legislation that violates the principles in that resolution?

Response. Please note that your question needs to be corrected—the Conference
does have a 2002 resolution but another resolution was passed in 2003 that dealt
with the same topic. Irregardless, the Conference of Mayors has never officially en-
dorsed the Clear Skies Act. According to the testimony, based on the 2003 resolu-
tion, Mayors support some of the goals of Clear Skies; specifically a 70 percent re-
duction for NOx, SO, and mercury, using a proven market-based program. Our 2003
resolution also states that these goals should be achieved by 2020.

Question 2. S. 131 allows “transitional areas” to be exempt from the requirements
of the Clean Air Act. What requirements should these “transitional” areas have to
ensure that they are not causing or contributing to non-attainment downwind from
them?

Response. We are not able to answer that question at this time without further
internal discussion.

Question 3. Should downwind states retain their existing ability under the Clean
Air Act, with EPA enforcement of that ability, to seek reductions in pollution from
all sources in upwind states that are causing or contributing to violations of the am-
bient air quality standards in parts of the downwind state?

Response. The Conference of Mayors believes it would be prudent for states to re-
tain their existing ability to seek reductions from sources in other states. We also
are hopeful that this would not be necessary given the cap and trade program pro-
posed by all of the multi-pollutant legislation.

Question 4. Should we amend the Clean Air Act to delay the existing attainment
deadlines therein? If so, why?

Response. The Conference of Mayors is not looking to amend the Clean Air Act
as much as looking for the necessary flexibility so that cities can meet their attain-
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ment deadlines. If, for example, a city is able to meet their attainment deadline once
the utilities finish their pollution-control upgrades, we believe that this factor
should be taken into consideration.

Question 5. Do the Mayors believe that it is prudent to increase greenhouse gas
emissions?

Response. Given the fact that Mayors have called for cities throughout the United
States to voluntary reduce their own greenhouse gas emissions by 10 percent, it is
probably not prudent to increase greenhouse gas emissions.

Question 6. The Energy Information Administration has produced an analysis
which demonstrates that Clear Skies (S. 1844) does not achieve the “magic” 70 per-
cent reduction in any of the pollutants that you mentioned before 2025, if then. In
any event, what good will a 70 percent reduction in 2020 do for cities that need to
achieve attainment about 10 years earlier?

Response. The Conference of Mayors is assuming and hoping that the utilities will
act sooner than the 2020 deadline and there will be overall reductions. We are also
looking for the flexibility that may come with the section on “transitional commu-
nities” which will allow cities that are awaiting their utilities to retrofit their facili-
ties the additional time to come under compliance. However, if the utilities do not
act sooner than their 2020 deadline and no flexibility is given to those transitional
communities, the reduction may not prove useful.

Question 7. Since power plants and all the other major industrial facilities emit-
ting NOx, SOx or mercury can “opt-in” to the regulatory shield in S. 131 and there-
fore cannot be effectively or easily controlled by states or local governments, what
sources of emissions will states and local governments be going after to achieve
healthy air?

Response. Our policy only calls for power plants to be included in legislation that
reduces NOx, SO, and mercury. It does not address other major industrial sources
from being included. If, however, they were included, the reduction would obviously
depend on state by state and what sources are emitting NOx, SO,, and mercury.
Of course our jobs will be much more difficult since many of these sources have al-
ready been controlled which leaves us very few options.

Question 8. Do the Mayors support the exemption of major sources of toxic air pol-
lutants from the existing MACT requirements of the Clean Air Act? Do the Mayors
support the exemptions for such sources, other than power plants, included in S.
1317

Response. No we do not support the exemption of major sources of toxic air pollut-
ants from the existing MACT requirements nor do Mayors support the exemptions
for other sources other than power plants.

Question 9. What would be the change in the City of Augusta’s budget for indigent
health care if Congress passed legislation, such as S. 131, to delay the attainment
of health-based air quality standards, to exempt major sources of pollution from cur-
rent requirements, and to allow the designation of “transitional areas” that would
have no responsibility to reduce their own pollution even if it were affecting down-
wind sources?

Response. Given the time and resource constraints that are needed for this ques-
tion, we can not possibly answer that question at this time.

Question 10. You indicated that “. . . there is nothing we can do as a community
or the State environmental regulators in Georgia can do to impact what goes on at
a coal-fired plant in South Carolina.” That statement is not accurate under current
law, since the State of Georgia has the right to petition the EPA under section 126
of the Clean Air Act to control that source of pollution, even if it’s a power plant,
if it is causing or contributing to nonattainment in the City of Augusta. That right
would be severely limited by S. 131 if not completely crippled for many years, and
EPA would not have the authority that it has now to stop that pollution. Do you
think that states should continue to have the rights they have now, including Fed-
eral enforceability, under the Clean Air Act to prevent interstate pollution?

Response. What I meant by my statement is that there is nothing the City of Au-
gusta can do to impact South Carolina’s coal-fired plant. I am aware that the State
of Georgia can petition South Carolina to reduce their pollution. It is our hope that
with a national cap and trade policy that there would be overall reductions in NOx,
SO, and mercury and that more utilities would be motivated to install pollution con-
trol systems. However, if this does not work, we think states should still have the
right to petition to prevent interstate pollution.
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RESPONSES BY MAYOR BOB YOUNG TO ADDITIONAL QUESTIONS FROM
SENATOR LAUTENBERG

(Please note that the questions were addressed to the Mayor of Akron, Don
Plusquellic. He, however, did not testify due to illness and Augusta Mayor Bob
Young took his place.)

Question 1. The U.S. Conference of Mayors policy states that multi-pollutant legis-
lation should be an addition to current law, why do you support Clear Skies which
eliminates key Clean Air Act programs?

Response. The Conference of Mayors has never officially endorsed the Clear Skies
Act. We support some of the goals of Clear Skies including a 70 percent reduction
in NOx, SO, and mercury by 2020 using a cap and trade program.

Question 2. Wouldn't it be prudent to enact multi-pollutant legislation as an add-
on to existing law as a way of bolstering EPA’s authority?

Response. As long as there is no conflicting policy or confusion that will result
with adding on existing law that would delay utilities from installing pollution con-
trol equipment, it would probably be prudent to add-on to existing law.

Question 3. The Clear Skies Initiative would extend attainment deadlines for
meeting PM, s and ozone health standards to 2015 and as late as 2022. Why should
we allow this?

Response. We do need to allow for adequate time for pollution control equipment
to be manufactured and installed. The Mayors’ policy simply reflects the under-
standing that it might take some time for this to happen. If it can be done sooner
or if incentives could be provided to encourage utilities to not delay, the Mayors
would welcome quicker results.

Question 4. If we can reduce air pollution faster and reduce premature death and
hospitalization sooner shouldn’t we do so?

Response. As mentioned in the testimony, it is a delicate balance between public
health and the economy. Mayors believe that policymakers can and have to balance
both. We need a policy that reduces air pollution but not one that drastically in-
creases the costs of electricity that causes jobs to move out or for citizens to have
to choose between heat and food, for example. One needs to ask the health impact
of a loss of a job and health insurance to a citizen’s overall health as well. The re-
verse is also true. Mayors believe that you do not need to sacrifice public health for
inexpensive electricity.

Question 5. The Akron Beacon Journal asserts implementing the CAIR rule is a
better strategy for protecting public health than enacting controversial new legisla-
tion. Do you agree?

Response. Mayor Plusquellic did not testify. As far as the CAIR rule being a bet-
ter strategy for protecting public health, it has been said that it will do a good job
in reducing NOx, SO,, and mercury. However, we believe that it is better for legisla-
tion to be passed as opposed to a rule since it is developed by Congress and less
subject to judicial scrutiny.

Question 6. Clear Skies, as introduced by Senator Inhofe (S. 131), repeals Max-
imum Available Control Technology standards to control 189 hazardous air pollut-
ants from power plants and possibly a broad variety of industrial boilers simply be-
cause they reduce mercury emissions. Knowing the lifelong health problems expo-
sures to toxic chemicals can cause—especially in children—why should Congress
support this?

Response. The Conference of Mayors does not support the repeal of the MACT
standards.

Question 7. If Congress passes legislation as controversial as the Clear Skies Act
that allows existing Clean Air Act programs to be abandoned and deadlines to meet
health standards to be extended to 2022, won’t this generate more litigation than
implementing the existing law?

Response. It is definitely possible that more litigation will result as is typical
whenever new laws and rules are passed.

STATEMENT OF JOHN A. PAUL, SUPERVISOR, REGIONAL AIR POLLUTION CONTROL
AGENCY, ON BEHALF OF STAPPA/ALAPCO

Good morning, Mr. Chairman and Members of the Subcommittee. My name is
John Paul, and I am the Supervisor of the Regional Air Pollution Control Agency,
a six-county local agency centered in Dayton, Ohio. I am pleased to testify today
on behalf of STAPPA—the State and Territorial Air Pollution Program Administra-
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tors—and ALAPCO—the Association of Local Air Pollution Control Officials, the na-
tional associations of air quality agencies in 53 states and territories and more than
165 metropolitan areas across the country. I currently serve as Vice President of
ALAPCO and Co-Chair of the STAPPA/ALAPCO Energy Committee. The members
of our associations have primary responsibility under the Clean Air Act for imple-
menting our nation’s air pollution control laws and regulations and, moreover, for
providing clean, healthful air for our citizens. Accordingly, we are pleased to have
this opportunity to provide our perspectives on the need for legislation to control
multiple emissions from electric utilities.

WE HAVE MADE SUBSTANTIAL PROGRESS IN CLEANING UP OUR AIR, BUT
SIGNIFICANT CHALLENGES REMAIN

Over the past three and a half decades, since authorization of the first federal
Clean Air Act, the United States has made substantial progress in reducing air pol-
lution, while, at the same time, experiencing strong economic growth. In fact, since
1970, aggregate emissions of the six criteria pollutants have decreased by 51 per-
cent. During this same time, Gross Domestic Product has increased by 176 percent,
energy consumption by 45 percent, vehicle miles traveled by 155 percent and the
U.S. population by 39 percent. However, our nation continues to face significant
public health and environmental problems as a result of emissions into our air.

Last year, all or part of nearly 500 counties were designated as nonattainment
for the 8-hour ozone standard and earlier this month the U.S. Environmental Pro-
tection Agency (EPA) published a notice in the Federal Register designating 225
counties, in whole or in part, as nonattainment for the fine particulate matter
(PM,s) standard. Further, fish consumption advisories have been issued for some
or all of the water bodies in at least 45 states due to elevated concentrations of the
persistent and bioaccumulative pollutant mercury, which can contaminate aquatic
life and pose a serious threat to humans who consume the contaminated species.
In addition to contributing to tens of thousands of premature deaths and innumer-
able adverse health consequences, emissions into our air also cause such damage to
our environment as visibility impairment, eutrophication of waterways and acid
rain.

Emissions From Electric Utilities Are a Key Contributor to Air Pollution

Electric utilities are the largest remaining stationary source of air pollution in the
United States, an order of magnitude greater than the second largest category, re-
fineries. According to EPA and others, power plant emissions each year are respon-
sible for over 20,000 premature deaths. Additionally, according to a recent study by
the Clean Air Task Force, power plant emissions cause over 38,000 heart attacks,
more than 3 million lost work days and in excess of half a million asthma attacks.

Nationally, utilities are responsible for 68 percent of annual sulfur dioxide (SO,)
emissions and 23 percent of nitrogen oxide (NOx) emissions. Further, it is important
to note that in some areas of the country, power plant contributions to SO, and NOx
levels are considerably higher. Add to these no fewer than 67 hazardous air pollut-
ants (HAPs), which power plants also emit in substantial quantities, including mer-
cury, for which electric utilities account for 41 percent of the nation’s emissions. In
addition, electric utilities are responsible for 39 percent of U.S. carbon dioxide emis-
sions, which contribute to global warming.

The magnitude of emissions from power plants, and the serious public health and
welfare implications these emissions have, make controlling electric utilities a top
priority. In fact, broad, rigorous control of this sector is crucial to the success of
state and local efforts not only to attain health-based air quality standards in a
timely manner, but also to ensure maintenance of these standards into the future.

An additional concern is the age of the coal-fired boilers operating across the
country. Today, nearly three-quarters of all utility boilers are over 30 years old and
most continue to operate without modern pollution control technology; in 10 years,
almost 90 percent of all boilers will exceed 30 years of age. Among the most impor-
tant steps we, as a nation, can take to address air pollution and protect public
health is to establish a comprehensive national multi-pollutant approach for clean-
irllg up these outdated power plants and ensuring that new plants are dramatically
cleaner.

STAPPA AND ALAPCO STRONGLY SUPPORT AN EFFECTIVE MULTI-POLLUTANT
APPROACH FOR POWER PLANTS

STAPPA and ALAPCO endorse the concept of a comprehensive national strategy
for reducing emissions of multiple pollutants from electric utilities. Such an ap-
proach could enhance opportunities for pollution prevention and sustainability and
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promote more expeditious compliance. A comprehensive, integrated approach would
also offer important advantages to the regulated community in the form of increased
certainty and cost efficiencies. Further, it would increase certainty and efficiency for
state and local air quality regulators, both in terms of the development of our pro-
grams and in fulfilling our obligation to ensure clean, healthful air to our citizens.

In May 2002, as various multi-pollutant proposals were emerging, STAPPA and
ALAPCO adopted a set of principles (copy attached) outlining what we believe
should serve as the foundation of a viable national multi-pollutant strategy for
power plants.

In our principles we call for an integrated approach based on an expeditious
schedule, including interim compliance dates, that will allow us to reduce emissions
as quickly as we can and consistent with the deadlines by which states and local-
ities are required to meet health-based air quality standards. We believe firmly that
such an approach—which should address all significant emissions from electric
power generation—should supplement, not supplant, the existing Clean Air Act.
Programs such as New Source Review (NSR), Maximum Achievable Control Tech-
nology (MACT) standards and regional haze, as well as other important statutory
tools and requirements for achieving and sustaining clean air, must be retained.

In addition, a viable multi-pollutant approach should establish the most stringent
enforceable national emission reduction goals feasible. In particular, we recommend
that national emissions caps be set at levels that reflect the installation of tech-
nology no less stringent than the best available controls on all existing units nation-
wide, with each existing plant required to meet a minimum level of control by the
final compliance deadline. We further believe that in meeting these emission goals,
the regulated community should be afforded flexibility, including an emissions trad-
ing mechanism for NOx and SO,, with appropriate limitations and protections
against local adverse health or environmental impacts. And, very significantly, any
multi-pollutant strategy must ensure that regions, states and localities retain their
authority to adopt and/or implement measures—including local offset and tech-
nology requirements—that are more stringent than those of the federal government.

STAPPA and ALAPCO used the associations’ adopted principles to evaluate S.
1844, the Chairman’s Mark of the Administration’s Clear Skies proposal, introduced
on November 10, 2003. After careful study, we have concluded that the proposal
fails on every one of our associations’ core principles. The deadlines are too pro-
tracted, and well beyond those by which we must, and should, meet health-based
air quality standards. The caps are simply not protective enough, and there is no
minimum level of control required of each existing power plant. And we have tre-
mendous concerns with the fact that this proposal strips away many of our most
essential Clean Air Act tools and authorities. Accordingly, STAPPA and ALAPCO
can not support this proposal.

Although we would prefer that a multi-pollutant approach be established through
legislation rather than regulation, given the serious deficiencies of this legislative
proposal, we believe that continued implementation of the Clean Air Act will provide
far greater, and more certain and timelier protection of public health and the envi-
ronment. Toward this end, we have availed ourselves of every opportunity to provide
EPA with our comments and recommendations to improve the two rules it has pro-
posed—the Clean Air Interstate Rule and Utility MACT Rule—using its authorities
under the existing Clean Air Act to address NOx, SO, and mercury.

STAPPA AND ALAPCO HAVE SIGNIFICANT CONCERNS WITH S. 1844

I would like to elaborate in a bit more detail on some of our key concerns with
the multi-pollutant approach established in S. 1844.

Deadlines

S. 1844 would postpone until 2018 the final date for industry compliance with the
NOx, SO, and mercury caps. Moreover, compliance will be deferred even further—
to the mid-2020s—due to the impacts of the bill’s credit banking and trading pro-
gram. For mercury, this protracted compliance schedule is about 15 years later than
Congress allowed under the Clean Air Act for utilities and other sources to comply
with MACT. And for NOx and SO, it is not only nearly a decade later than state
and local attainment deadlines, it is also clearly counter to the Clean Air Act re-
quirement for attainment as expeditiously as practicable. Since each year of delay
will take an additional and unwarranted toll on public health and welfare, the solu-
tion is not to defer public health deadlines but, rather, to accelerate industry compli-
ance dates. For this reason, we are also concerned with the bill’s transitional area
provisions, which could impede timely implementation of state and local regulatory
initiatives and interfere with EPA’s recent 8-hour ozone and PM,s nonattainment
designations. In an analysis conducted last year, which I will discuss further in a
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moment, our associations concluded that an interim compliance date of 2008 and a
final compliance date of 2013 are appropriate and feasible deadlines for the type of
national multi-pollutant approach we envision.

Caps

As T have already noted, we believe the caps in S. 1844 are far too lenient and
do not reflect what is necessary and achievable for this source sector. Last spring,
our associations completed a deliberative analysis (copy attached) of our multi-pol-
lutant principles—specifically, estimating what national caps could result from ap-
plication of those principles, which call for installation of best available controls on
electric utilities. What we found is that application of air pollution control tech-
nologies consistent with what various states across the country have committed or
proposed to implement over the next decade (i.e., through state permits, court-or-
dered settlements agreements or state regulations) would achieve NOx, SO, and
mercury caps that are significantly more protective than those in S. 1844, remain
cost effective and still provide a reasonable margin of flexibility and opportunities
for increased power generation.

With respect to NOx, our analysis identifies an interim cap of 1.51-1.87 million
tons per year (tpy) by 2008 and a final cap of 0.88—1.26 million tpy by 2013, com-
pared to S. 1844’s NOx caps of 2.1 million tpy by 2008 and 1.7 tpy by 2018. For
SO, our analysis identifies an interim cap of 3.0-4.5 million tpy by 2008 and a final
cap of 1.26-1.89 million tpy by 2013, compared to S. 1844’s SO, caps of 4.5 million
tpy by 2010 and 3.0 million tpy by 2018. A regional SO, cap for Western States
should not interfere with the regional haze rule’s SO, annex. And for mercury, our
analysis identifies an interim cap of 15—20 tpy by 2008 and a final cap of 5-10 tpy
by 2013, compared to S. 1844’s caps of 34 tpy (which is even weaker than the al-
ready-too-weak 26-tpy cap originally included in Clear Skies) in 2010 and 15 tpy in
2018.

Our concerns regarding S. 1844’s weak caps are further compounded by the inclu-
sion in the bill of provisions for early reduction credits. Although we favor early re-
ductions and encouraging sources to reduce emissions as soon as possible, we firmly
believe that if early reduction credits are provided, the use of such credits must be
appropriately limited. However, because S. 1844 would provide credits for early re-
ductions above the cap without limit, the already weak emission caps will be further
diminished. The bill exacerbates this concern by granting early reduction credits
above the cap and without limit to so-called “opt-in” units—non-utility industrial
units that may elect to be designated as affected units—thereby ensuring that the
bill will not achieve even its own claims regarding the levels of required reductions
from the utility sector. This opt-in feature also appears likely to push back achieve-
ment of the 70 percent reduction targets even past mid-2020.

EPA has estimated the benefits of Clear Skies to be $110 billion at a cost of $6
billion—a benefit-to-cost ratio of about 20:1. Clearly, then, more rigorous and timely
caps would not only yield substantially increased benefits, but could do so while still
remaining very cost effective. In contrast, leaving such a significant level of feasible,
cost-effective emission reductions behind—as S. 1844 does—comes at a very high
cost. It will be difficult to return to the utilities to seek further reductions once the
program is put into place, and because air pollution control is a zero-sum calcula-
tion, we will be forced to seek those reductions from other sources—including ones
that are already well regulated and/or for which controlling emissions is far more
costly and less cost effective, such as small businesses—and through strategies that
may be publicly unpopular. Such an alternative is not only unfair to those sources
doing their fair share to clean up our air, it may well not result in sufficient emis-
sion reductions, leaving our nation with a serious environmental and public health
problem and few tools to adequately address it.

Statutory Rollbacks

As troubling as these problems are, of even greater concern to us is the fact that
S. 1844 abolishes some of the most important statutory tools and requirements for
achieving and sustaining clean air.

Contrary to STAPPA and ALAPCO’s firm belief that new and existing power
plants must continue to be subject to NSR, S. 1844 repeals this important program
for affected sources, including requirements for new units to install state-of-the-art
Lowest Achievable Emission Rate control technology and acquire emission offsets in
nonattainment areas, and install Best Available Control Technology and protect air
quality increments to guard against adverse local air quality impacts in attainment
areas. Existing sources making major modifications should be required to install the
best available controls on affected units at the time of modification, acquire any
emission allowances required to address emission increases and ensure against ad-
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verse local health or environmental impacts. However, in place of all this, S. 1844
regresses to seriously outmoded New Source Performance Standards (NSPS) and,
further, rescinds requirements to update the NSPS on a periodic basis. Further, this
bill would allow non-utility units from other industries to qualify for this same regu-
latory relief, as well.

S. 1844 also eliminates all the requirements of sections 169(A) and (B) of the
Clean Air Act, including not only Best Available Retrofit Technology (BART) re-
quirements, which the original Clear Skies bill repealed, but all visibility require-
ments and regional haze rules. Further, it revokes many Prevention of Significant
Deterioration (PSD) requirements and relaxes protections for Class I areas. More-
over, the bill also includes provisions that prevent states from taking credit in their
State Implementation Plans for any NSR or PSD requirements they seek to apply
to affected units. Opt-in units would also be able to take advantage of these relax-
ations.

With respect to toxic air pollutants, S. 1844 repeals the utility MACT rule, includ-
ing the regulation of non-mercury HAPs, and rescinds residual risk requirements
for HAPs, which, under current law, protect the public with an additional margin
of safety following application of stringent technology requirements. Once again, the
bill would allow non-utility opt-in units to escape these requirements.

The bill also seriously undermines states’ abilities to protect air quality in their
jurisdictions by prohibiting compliance with any petition under section 126 until
2014. Further, it impedes potential use of this important authority by requiring a
downwind area to first demonstrate that all more cost-effective measures have been
implemented—a process that will surely result in delay and lead to litigation. In ad-
dition, EPA is prevented from exercising its authority to issue a SIP call under sec-
tion 110 until 2014.

CONCLUSION

Once again, I would like to reiterate that STAPPA and ALAPCO endorse a na-
tional multi-pollutant approach for power plants. Such a program should institute
appropriately rigorous emission reductions on a timely schedule and compel use of
state-of-the-art technology. We are disappointed that S. 1844 not only falls far short
of our associations’ adopted principles, but also strips states and localities of our
critical tools and authorities for providing clean, healthful air. On behalf of STAPPA
and ALAPCO, I thank you for this opportunity to present our associations’ views
on this very important issue. We look forward to working with you in the weeks
ahead.
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As national di ions over multi-pollutant strategies for power plants continue, the State and
Territorial Air Pollution Program Administrators (STAPPA) and the Association of Local Air
Pollution Control Officials (ALAPCO) have undertaken an analysis to illustrate what nationwide
emissions caps for nitrogen oxides (NO), sulfur dioxide (SO.) and mercury could result from
application of the associations’ Principles for a Multi-Pollutant Strategy for Power Plants,
adopted on May 7, 2002 in support of “an integrated approach for regulating air emissions from
electric power plants on an expeditious schedule with synchronized deadlines.” As a result, the
associations have concluded that application of air pollution control technologies consistent with
what various states across the country have committed or proposed to implement over the next
decade (i.e., through state permits, court-ordered settlement agreements or state regulations)
would achieve the most stringent caps for NO, SO, and mercury contemplated in prominent
national multi-pollutant proposals, with a reasonable margin for flexibility and opportunities for
increased power generation.

Below are the results of the associations’ analysis (see Table 1) and an explanation of how the
analysis was conducted. The following items are attached:
1) Attact 1 a more detailed di ion of the NO, methodology used for this analysis,
2) Attachment 2 — a more detailed discussion of the SO, methodology used for this analysis,
3) Attachment 3 — the results of this analysis presented in comparison to provisions of
various national multi-pollutant proposals and
4) Attachment 4 — the full text of STAPPA and ALAPCO’s May 7, 2002 Principles for a
Multi-Pollutant Strategy for Power Plants.

444 North Capitol St. NW. Washington, D.C. 20001 Tel. (202) 624-7864 Fax (202) 624-7863
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TABLE 1
Results of Analysis of STAPPA/ALAPCO Multi-Pollutant Principles
NATIONAL NATIONAL NATIONAL
BASELINE INTERIM EMISSION LEVELS
EMISSION LEVELS EMISSION CAPS BASED ON
2001 BY 2088 BEST AVATLABLE
(tons per year) {tons per year) CONTROLS
BY 2013
(tons peryear) |
NO, 4.7 million 1.51 — 1.87 million 0.88 — 1.26 miliion
SO, 10.6 million 3.0 —4.5 million 1.26 — 1.89 million
Mercury 48 15-20 5-10
NO; and SO; Emission Caps

According to emission data in EPA’s acid rain program data base, in 2001, electric steam
generating units (EGUs) emitted 4.7 million tons of NOx and 10.6 million tons of SO;. STAPPA
and ALAPCO have determined that by applying clearly reasonable levels of today’s Best
Auvailable Control Technology (BACT), EGU NOy emissions can be reduced to 0.88 to 1.26
million tons per year by 2013 and EGU SO; emissions to 1.26 to 1.89 miilion tons per year. In
the calculations presented in Attachments 1 and 2 (which illustrate how these respective NO, and
SO, emission cap ranges were derived) the amount of heat input in fuel burned by power plants
in 2001 is multiplied by a range of NO, and SO- emission performance levels that reflect today’s
BACT for new and existing units.

The lower (i.e., more stringent) end of each emission cap range reflects the application of new
source BACT — based on permits for new units — to all new and existing EGUs. The new source
BACT selected for this analysis represents a somewhat conservative level that is generally less
stringent than the most recent permit applications for coal-fired boilers. The higher (i.e., less
stringent) end of each emission cap range reflects the application to all EGUs, new and existing,
of the most common emission level for existing sources covered under recent EPA settlement
agreements for Prevention of Significant Deterioration cases. Gas and oil BACT levels were
conservatively assumed to be the same as for coal.

Because the NOy and SO, emission cap ranges resulting from STAPPA and ALAPCO’s
relatively conservative analysis are at or below the lowest caps contemplated under various
legislative proposals, it is reasonable to conclude that the availability of air pollution control
technology is not a limiting factor in enacting any of the caps under consideration. Further, it is
important to note that technology will continue to improve over time and, as it does, even lower
levels of NOy and SO, emissions will be achievable. Accordingly, the NOy and SO, emission
cap ranges calculated by STAPPA and ALAPCO should enable substantial opportunity for
emission trading and the addition of significant electric generating capacity. In fact, they would
be achievable even if all gas and oil burning in power plants was switched to coal.
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STAPPA and ALAPCO did not conduct a quantitative analysis of interim cap levels for NO, and
SO.. The associations did, however, identify ranges for interim caps (1.51 to 1.87 million tons
per year NOx and 3.0 to 4.5 million tons per year SO,, by 2008) based upon their principles in
support of quick and effective action and upon their firm belief that such levels are reasonably
achievable in the given timeframe. The ranges for the interim caps selected will ensure not only
progress toward the identified final cap ranges and plant-specific minimum performance
standards, but also more expeditious attainment of the health-based National Ambient Air
Quality Standards for ozone and fine particulate matter.

Mercury Emission Caps

With respect to mercury, STAPPA and ALAPCO based their analysis on state actions to reduce
mercury emissions. State mercury limits proposed or adopted in Connecticut, Massachusetts and
New Jersey will achieve control efficiencies on the order of 90 percent or more, while in
Wisconsin, where mostly western coal is used, limits are 80 percent. Accordingly, STAPPA and
ALAPCO extrapolated such reductions nationwide and arrived at a national mercury emission
cap range of 5 to 10 tons per year by 2013; such a range accommodates both eastern and western
coal. Further, this range is conmsistent with STAPPA and ALAPCQO’s October 2002
recommendation to the EPA Utility MACT Working Group, which, if implemented nationwide,
would result in mercury emissions of less than 7.5 tons per year.

The associations also identified a range for an interim mercury emission cap of 15 to 20 tons per
year, to be achieved by 2008. Mercury levels in this interim cap range should be largely
achievable through the application of the same air pollution control equipment needed to achieve
compliance with the interim NOy and SO, caps that STAPPA and ALAPCO have identified in
this analysis. Traditional control technologies for criteria pollutants have been shown to be
effective for mercury reduction, especially when used in combination; the most effective for
mercury is 2 combination of low-NOy burner, selective catalytic reduction, baghouse and
scrubber technologies. This interim cap range is also intended to encourage the use of mercury-
specific control technologies, such as activated carbon injection (ACI), by some facilities. ACI
has low capital cost, especially with an existing baghouse, has been proven on incinerators, and
has been piloted and demonstrated and is currently available for coal.

The 20-ton-per-year level results if mercury reductions are achieved in the same proportion as
NOy and SO; reductions under the recommended interim caps for those pollutants. The 15-ton-
per-year level reflects a desire to be more progressive in controlling mercury, because it is a
hazardous air pollutant. Approximately twice the level that STAPPA and ALAPCO
recommended for MACT, a 15-ton-per-year level for mercury is appropriate in the context of a
harmonized strategy addressing multiple pollutants.

Additional Recommendations

In addition to STAPPA and ALAPCO’s recommendations in their May 7, 2002 Principles for a
Multi-Pollutant Strategy for Power Plants, the associations also recommend the following:

1. Include a “birthday” provision for the installation of BACT;
2. Include minimum plant-by-plant performance standards for NOx, SOx, Hg, PM and CO
by 2013;
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3. Implementation of the national SO, caps shall not resuit in emission reductions in the
‘West less than those that would be achieved under the emissions milestones for western
states promulgated in the regional haze rules; and

4. All regions, states and localities retain the authority to adopt and implement their own
more stringent emission caps for any pollutant (including, but not limited to, a seasonal

NOx cap).



77

Attachment 1
Analysis of NOy Caps Based on BACT

EPA's "Emissions Scorecard 2001" (available at www.epa.gov/airmarkets/emissions/
score01/index.html) includes emissions data for power plants in the acid rain program. EPA
updated the emissions data in April 2003 based on audits, quality reviews and acceptance of re-
submissions to correct emissions and heat input reporting issues.

Table B-2 of EPA’s “Plant-by-plant Summary Data Organized by State” can be downloaded or
viewed as a PDF, Excel or text file. The sample format of Table B-2 is as follows:

State Plant Name JORISPL| 2001 SO, | 2001 CO; | 2001 NO, 2001 Heat Input
(tons) (tons) (tons) (mmBtu)
A) (B) © D) (E) (3] (G)
Alabama |Barry 3 65,902 | 13,683,577 23,026 147,934,447
Alabama |Charles R Lowman| 56 16,726 4,171,010 9,779 40,653,009

2001 NO, Emissions

Total nationwide NOy emissions for 2001 (4,699,874 tons/year) are derived by adding all state
values reported by EPA in column (F).

EPA's reported nationwide heat input for 2001 (25,223,878,738 mmBtu/yr) is derived by adding
all state values identified in column (G).

EPA's reported average NOy emission rate for 2001 (0.37 Ib/mmBtu) is calculated by dividing
nationwide NOx emissions in 2001 by nationwide heat input in 2001, as follows:

(4,699,874 tons/year x 2000 Ib/ton) + (25,223,878,738 mmBtu/year) = 0.37 Ib/mmBtu

BACT Emission Caps for NO,

STAPPA and ALAPCO sought to compare this reported average NOy emission rate to current
NOy BACT levels and to identify appropriate emission rates upon which to base reasonable NO,
emission caps for a multi-poliutant strategy,

The associations first reviewed recent BACT determinations in new source permits. A search of
EPA’s Clean Air Technology Center RBLC Clearinghouse on the agency’s Technology Transfer
Network (available at www.epa.gov/ttn/catc) was conducted for utility boilers of more than 250
mmBtuw/hr that combust coal, including bituminous, sub-bituminous, anthracite and lignite coal.
The last five new source permits issued, and their respective NOx emission rates, as listed in the
RBLC database, are as follows:

PermitDate | RBLCID | Company and Facility Name Permitted NO, Emissions
06/17/2003 | 1A-0067 MIDAMERICAN ENERGY COMPANY | 0.07 LB/MMBTU
10/08/2002 | KS-0026 | SAND SAGE POWER LLC, HOLC # 2 0.08 LB/MMBTU
09/25/2002 | WY-0057 | BLACK HILLS CORP, WYGEN # 2 0.07 LB'MMBTU
08/17/1999 | MO-0050 | KANSAS CITY POWER, HAWTHORN | 0.08 LB/MMBTU
06/30/1998 | TA-0051 ARCHER DANIELS MIDLAND 0.07 LBIMMBTU

5
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In another example, City Public Service of San Antonio, Texas, has proposed a NO, emission
rate of 0.05 Ib/mmBtu annual average for a new 750-MW sub-bituminous coal-fired unit.

In West Virginia, a BACT limit for a new facility was recently proposed at 0.08 Ib/mmBtu 24-
hour average.

Because of the different averaging times, the Texas and West Virginia permits are likely of
approximately equal stringency, despite the difference in numerical values (0.05 versus 0.08
Ib/mmBtu). However, because emission limits for long-term averages are most relevant for
annual or seasonal trading, the Texas 0.05 annual average limit could be justified as the
appropriate choice for a NOy cap for this analysis. To allow for a more conservative analysis,
however, a BACT level of 0.07 Ib/mmBtu annual average was selected. This new source
emission rate was multiplied by the national heat input for 2001 to calculate the lower end of the
NOy emission cap range, as follows:

(0.07 Ib/mmBtu x 25,223,878,738 mmBtu/year) < 2000 1b/ton = 0.88 million tons/year

Next, the associations reviewed retrofit BACT levels in recent EPA settlement agreements for
PSD cases, selecting 0.10 Ib/mmBtu for this analysis, because it is readily achievable and
represents a typical settlement agreement BACT level for a retrofit (e.g., New Jersey's PSE&G-
Hudson SCR).

The upper end of the NOy emission cap range was then calculated by multiplying this emission
rate by the national heat input for 2001, as follows:

(0.10 Ib/mmBtu x 25,223,878,738 mmBtu/year) + 2000 Ib/ton = 1.26 million tons/year

It is important to note that the above BACT levels include a compliance margin; that the same
BACT levels are used for coal, oil and gas, even though more stringent BACT levels are feasible
for gas units and oil units; and that future BACT levels for coal-fired plants will be even lower
because of technological advances. Therefore, a NOy cap within the established range of 0.88
and 1.26 million tons per year by 2013 would still leave significant opportunity for emissions
trading and expansion of the amount of electricity generated by coal.
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Attachment 2
Analysis of SO; Caps Based on BACT

EPA's “Emissions Scorecard 2001”7 (available at www.epa.gov/airmarkets/emissions/
score01/index.html) includes emissions data for power plants in the acid rain program. EPA
updated the emissions data in April 2003 based on audits, quality reviews and acceptance of re-
submissions to correct emissions and heat input reporting issues.

Table B-2 of EPA’s “Plant-by-plant Summary Data Organized by State™ can be downloaded or
viewed as a PDF, Excel or text file. The sample format of Table B-2 is as follows:

State Plant Name JORISPL! 2001 SO | 2001 CO; | 2001 NO, 2001 Heat Input
(tons) (tons) (tons) (mmBtu)
) (®) © (D) E) (F) ©)
Alabama {Barry 3 65,902 | 13,683,577 23,026 147,934,447
Alabama {Charles R Lowman| 56 16,726 4,171,010 9,779 40,653,009

2001 SO, Emissions

Total nationwide SO emissions for 2001 (10,634,077 tons/year) are derived by adding all state
values reported by EPA in column (D).

EPA's reported nationwide heat input for 2001 (25,223,878,738 mmBtu/year) is derived by
adding all state values identified in column (G).

EPA's reported average SO, emission rate for 2001 (0.84 Ib/mmBtu) is calculated by dividing
nationwide SO, emissions in 2001 by nationwide heat input in 2001, as follows:

(10,634,077 tons/year x 2000 1b/ton) + (25,223,878,738 mmBtu/year) = 0.84 Ib/mmBtu

BACT Emission Cap for SO,

STAPPA and ALAPCO sought to compare this reported average SO, emission rate to current
SO, BACT levels and to identify appropriate emission rates upon which to base reasonable SO,
emission caps for a multi-pollutant strategy.

The associations first reviewed recent BACT determinations in new source permits. A search of
EPA’s Clean Air Technology Center RBLC Clearinghouse on the agency’s Technology Transfer
Network (available at www.epa.gov/ttn/catc) was conducted for utility boilers of more than 250
mmBtuwhr that combust coal, including bituminous, sub-bituminous, anthracite and lignite coal.
The last five new source permits issued, and their respective SO, emission rates, as listed in the
RBLC database, are as follows:

Permit Date | RBLCID | Company and Facility Name Permitted SO, Emissions
06/17/2003 | IA-0067 MIDAMERICAN ENERGY COMPANY | 0.1 LB/MMBTU
10/08/2002 | KS-0026 | SAND SAGE POWER LLC, HOLC#2 0.12 LB/MMBTU

09/25/2002 | WY-0057 | BLACK HILLS CORP, WYGEN # 2 0.1 LB/MMBTU
10/29/2001 | PR-0007 | AES PURTO RICO, AES-PRCP 0.022 LB/MMBTU
04/08/1999 | PA-0176 | ORION POWER MIDWEST, LP 0.0857 LB/MMBTU

7
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In another example, City Public Service of San Antonio, Texas, has proposed an SO, emission
rate of 0.06 Ib/mmBtu for a new 750-MW sub-bituminous coal-fired unit.

For this analysis, a BACT level of 0.10 Ib/mmBtu was selected, even though it is a conservative
BACT level for new plants and, further, the trend is toward taking advantage of technological
developments and achieving lower levels. This new source emission rate was multiplied by the
national heat input for 2001 to calculate the lower end of the SO, emission cap range, as follows:

(0.10 Ib/mmBtu x 25,223,878,738 mmBtu/Year) + 2000 Ib/ton = 1.26 million tons/year

Next, the associations reviewed retrofit BACT levels in recent EPA settlement agreements for
PSD cases, selecting 0.15 Ib/mmBtu for this analysis, because it represents a typical settlement
agreement BACT level for a retrofit. Further, worst-case sulfur coal (4% sulfur coal) would
yield 6.0 Ib/mmBtu SO, emissions; with a 97.5-percent efficient wet scrubber, SO, emissions
after control would be 0.15 Ib/mmBtu. In addition, using low-sulfur coal (1% sulfur coal) would
yield 1.5 Ib/mmBtu SO, emissions; with a 90-percent efficient spray dryer, SO, emissions after
control would be 0.15 Ib/mmBtu.

The upper end of the SO, emissions cap range was then calculated by multiplying the 0.15
Ib/mmBtu emission rate by the national heat input for 2001, as follows:

(0.15 Ib/mmBtu x 25,223,878,738 mmBtu/year) + 2000 Ib/ton = 1.89 million tons/year

It is important to note that the above BACT levels include a compliance margin; that the same
BACT levels are used for coal, oil and gas, even though more stringent BACT levels are feasible
for gas units and oil units; and that future BACT levels for coal-fired plants will be even lower
because of technological advances. Therefore, an SO, cap within the established range of 1.26 to
1.89 million tons per year by 2013 would still leave significant opportunity for emissions trading
and expansion of the amount of electricity generated by coal.
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13. Support efforts to develop consistent approaches for distributed resources and encourage
the use of such approaches by jurisdictions interested in regulating the impacts of small
units not otherwise covered by a national multi-pollutant strategy.

14. Retain the authority of regions, states and localities to adopt and/or implement measures

that are more stringent than those of the federal government, including retention of local
offset requirements.

13
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Analysis of the Testimony of John A. Paul
Supervisor, Regional Air Pollution Control Agency
On behalf of the State and Territorial Air Pollution Program Administrators (STAPPA) and
the Association of Local Air Pollution Control Officials (ALAPCO)

Subcommittee on Clean Air, Climate Change and Nuclear Safety
Hearing to discuss the need for multi-emissions legislation.
Wednesday, January 26, 2005

Executive Summary

On January 26, 2005, John A. Paul testified on behalf of the State and Territorial Air
Pollution Program Administrators (STAPPA) and the Association of Local Air Pollution Control
Officials (ALAPCO) before the Senate Environment and Public Works Subcommittee on Clean
Air, Climate Change and Nuclear Safety at its hearing on the need for multi-emissions
legislation. STAPPA and ALAPCO are nonpartisan associations of air pollution control officials
with many years of experience on the front lines of the effort to produce clean air for our

country.

At the end of the January 26 hearing, Subcommittee Chairman Voinovich noted that he
had a document titled, “Analysis of the Testimony of John A. Paul,” and asked that STAPPA
and ALAPCO respond to the issues raised in the document. Accordingly, below is STAPPA and
ALAPCOQ’s detailed response to the Analysis. Our concerns with S. 131 are based on the fact
that this bill asks the public to agree to eliminate current requirements that have led to significant
pollution reduction over the past 35 years and, in our view, will, if they are faithfully enforced,
continue to move us towards clean air — in exchange for a promise to reduce emissions much
later. Additionally, on February 15, 2005, North Carolina Attorney General Cooper expressed
his concern and provided the Committee a legal analysis demonstrating that S. 131 significantly

! This document does not identify the author. For convenience we refer to this document as “Analysis.” S.131
and S. 1844 are similar in most relevant respects. Comments addressed to S.131 in this document are applicable to
both bills. Finally, because Mr. Paul’s testimony was not limited to his personal views, but represented the position
of STAPPA and ALAPCQ, we refer to his January 26, 2005, testimony as the “STAPPA/ALAPCO testimony.”

444 North Capitol St. NW. Washington, D.C. 20001 Tel. (202) 624-7864 Fax (202) 624-7863
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undercuts efforts by states that are concerned with pollution from coal-fired power plants to
implement multi-pollutant emission reduction programs in their states.

We do not oppose trading programs, nor do we oppose programs that will provide the
country with cleaner air sooner. However, in our view, S. 131 would effectively strip state and
local governments of their authority under current law to decide whether and when a particular
source must reduce its emissions to meet local air quality needs. Under S. 131, decisions about
which power plants, refineries and other large polluters would reduce emissions, and when, if
ever, those emissions would be reduced at specific plants in impacted communities are to be
made by corporate executives who are not accountable to the voters and who, quite naturally,
will be guided by their desire to maximize corporate profits rather than health benefits. We
believe that elected officials at the federal, state and local levels must retain the authority to
decide whether pollution reductions are needed in their jurisdictions to protect their constituents.
This overriding principle can only be accomplished by eliminating the numerous provisions in S.
131 that repeal or defer current Clean Air Act (CAA) requirements.

Proponents of the President’s Clear Skies bill acknowledge that cleaning up power plant
emissions offer significant health benefit to children and the elderly who now suffer premature
mortality and asthma from SO, and NO, emissions and to mothers and infants who currently are
adversely affected by mercury emissions. These same proponents acknowledge that cleaning up
these power plants will save us $130 billion each year in avoided health care costs. In the
several years of debate and discussion of multi-pollutant legislation, no credible argument has
been offered as to why these health and economic benefits should not occur as quickly as
possible. Based on our members’ many years of experience we are convinced that power plants
can be cleaned up far more quickly, and will be cleaned up further and more quickly under
current law, than the schedules and emission levels contained in S. 131. Having said that, we
continue to urge Congress to pass multi-pollutant legislation — legislation with greater emission
reductions and shorter time frames than S. 131 — to complement existing authorities and provide
faster emission reductions than will occur under today’s law.

The Analysis claims that the Acid Rain program is the most successful® clean air program
and asserts that S. 131 should be adopted because it is like the Acid Rain program. However, S.
131 is not like the Acid Rain program in several important ways. In contrast to S.131, the Acid
Rain program did not provide for banking and trading of all covered pollutants. Rather, the Acid
Rain program made inteiligent choices and only provided for trading of SO,, while requiring unit
specific emission limits for NO,. STAPPA and ALAPCO have recommended trading programs
for SO; and NO, but facility-specific emission limits for toxic pollutants such as mercury.
Importantly, the 1990 Clean Air Act Amendments specified that the Acid Rain program would
serve as an additional obligation to address a regional problem and not serve to displace existing
CAA programs. Indeed, rather than eliminating or delaying NSR, air toxics and SIP programs,
the legislation that established the Acid Rain program strengthened existing programs and added
the MACT program for air toxics that S. 131 would eliminate for power plants and numerous

2 We point out, below, that several CAA programs that did not involve banking achieved results that are at least as
significant as the Acid Rain program. We also point out several errors in the Analysis, including the assertion that
early banking under the Acid Rain program was a clear benefit to the environment.
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other sources. These differences are at the core of many of STAPPA and ALAPCO’s objections
to 8. 131

At various points the Analysis seems to make conflicting arguments: 1) S. 131 would
provide faster and greater emission reductions than current law (but would cause no economic
harm) and (2) current law requires unrealistic cuts in emissions that would cause great economic
harm. The apparent contradiction in these arguments is, however, imrelevant since neither
argument is correct. We believe that the combination of SIP changes to meet current NAAQS
implementation dates and regional haze programs, promulgation of a utility MACT standard that
meets the requirement of the CAA and continued enforcement of NSR and other existing CAA
programs will provide greater and quicker emission reductions than S.131, without significant
cost to the public.

The Analysis cites to a study by the Energy Information Agency (“EIA”), comparing
Senator Carper’s bill to Chairman Inhofe’s bill to suggest that the emission reduction program
recommended by STAPPA and ALAPCO will cause significant economic harm. However, the
Analysis ignores an EIA study that considered the emission reduction program that STAPPA and
ALAPCO recommended and instead cites to an EIA study of a different emission reduction
program®. The EIA study ignored in the Analysis concluded that the program that most closely
matches STAPPA and ALAPCO’s recommendations would provide earlier and greater emission
reductions, at a lower cost to the public, than the Inhofe bill. The Analysis also fails to include
any discussion whatsoever of the very substantial benefits associated with the emission
reductions recommended by STAPPA and ALAPCO.

The Analysis claims that S. 131 will eliminate litigation about clean air compliance
obligations and will provide greater certainty that emission reductions will occur. However,
S.131 provides for numerous agency determinations that would have to be made over the next
decade for it to be implemented. Each of those determinations is an opportunity for protracted
litigation. The history of the CAA and of environmental regulation in general, demonstrates that
any program that imposes significant costs on an industry will face court challenges designed to
reduce and/or delay emission reductions. Each of the major clean air programs over the past 35
years have been challenged by industry — including the Acid Rain program, which was the
subject of three separate industry challenges.

As one might expect, litigation challenging the most fundamental and important
provisions of current programs tends to arise in the early years of these programs, with
subsequent lawsuits focusing on narrower issues as the program matures. For this reason, we
believe it is more reasonable to expect that there would be a greater probability of challenge to
the fundamental provisions of a new program — such as Clear Skies or S. 131 — than in
established programs such as the SIP, NSR and MACT programs where those issues have
already been fought out and resolved. Indeed, the degree of controversy over current multi-
pollutant proposals should be taken as a strong signal that ongoing litigation should be
anticipated, irrespective of which proposal is adopted.

3 STAPPA and ALAPCO’s testimony did not address regulation of CO; and thus, our recommendations are closest
to those in the Carper bill, without greenhouse gas regulation. In the study cited in the Analysis, EIA also evaluated
the costs of the Inhofe bill as against a three-pollutant version of the Carper bill.
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The Analysis argues that S. 131 will provide clarity and certainty not found in existing
CAA programs that cannot guarantee a specific level of emissions reductions. We respectfully
submit that S. 131, which is 265 pages in length and contains numerous inter-related provisions
and references to other provisions of the CAA, is far from clear, especially where the bill relies
on administrative determinations to be made many years after passage of the law to determine its
ultimate impact.

An emissions program that provides for a national cap-and-trade mechanism may be
easier for sources to meet and may result in cost savings that would Justify such an approach, but
these programs do not provide more certainty for either the public or the source as to the specific
obligations of the source than an established limit applicable to each plant. Indeed, it would
appear that there is a trade-off to be considered between the cost savings associated with trading
programs and certainty of emissions reductions as the source is at the mercy of the market and
the public is forced to rely on the market and on decisions made by industry®.

S. 131 does not provide more certainty that emission reductions will occur where and
when they are needed to improve public health — under this bill no one can tell a local air agency
what local air quality will be in 2007, 2010 or 2015 and the ability of state and local authorities
to provide for cleaner air in their jurisdictions is significantly diminished. The increased
uncertainty associated with cap-and-trade programs is greatly exacerbated by the protracted
schedules of 8.131 and by its elimination of the safeguards against local harm that were a
hallmark of the Acid Rain program.

As the Congress moves forward in its deliberations we strongly urge that the public
interest, including that of small, medium and large businesses that will bear a substantial part of
the $130-billion-per-year cost of delaying cleanup of power plants, be the sole determining
factor, not the interest of a single industry. Toward that end we believe there are two questions
that must be answered:

1. Has the utility industry presented such a compelling case of financial disaster as to
overcome the clear, documented, public health and economic cost of delaying power
plant cleanup for more than a few years?

2. Has the utility industry presented a compelling case that proves, beyond any doubt, that
longstanding CAA provisions that allow federal, state and local authorities to protect
local air quality must be jettisoned here, where they were not abandoned in the Acid Rain
program, in order to improve air quality?

POINT-BY-POINT RESPONSE TO
THE ANALYSIS OF STAPPA AND ALAPCO’S TESTIMONY

* For example, as we understand them, the provisions of S. 131would allow a source to “borrow” allowances
indefinitely and never repay them — thus never reducing emissions to the levels promised in the legislation.
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In the following section, STAPPA and ALAPCO provide a specific response to the points
raised in the Analysis of the associations’ January 26, 2005 testimony provided by Senator
Voinovich.  Following the format of the Analysis, we provide the portion of the
STAPPA/ALAPCO testimony cited in the Analysis, followed by a summary of the Analysis that
appears to address that portion of the STAPPA/ALAPCO testimony and then provide STAPPA
and ALAPCO’s response to that portion of the Analysis.

Testimony of STAPPA/ALAPCO®

“S. 1844 would postpone until 2018 the final date for industry compliance with the NO,,
SO, and mercury caps... And for NOy and SO, it is not only nearly a decade later than state and
local attainment deadlines; it is also clearly counter to the Clean Air Act requirement for
attainment as expeditiously as practicable.”

Analysis of STAPPA/ALAPCO’s Testimony
“The Acid Rain program, the most successful Clean Air Act program, allows banking.”
STAPPA/ALAPCO Response

Synopsis: The Analysis does not dispute STAPPA and ALAPCO’s testimony concerning the
overly long compliance deadlines in S. 131. Nor does it provide a justification for delaying the
health, environmental and economic benefits of cleaning up power plant emissions for half a
generation. Instead, the Analysis offers an incomplete and irrelevant observation concerning
the Acid Rain program.

Instead of addressing the core issues in STAPPA and ALAPCO'’s testimony, the Analysis
picks up a thread — the associations’ observation that the overly long statutory compliance dates
of S. 131 are exacerbated by the trading provisions of the bill — and seeks to defend the entire
schedule by noting that the Acid Rain Program, which it asserts is “the most successful Clean
Air Act program,” contained banking provisions. It is true that the Acid Rain program allows
banking for SO; emissions. However, it did not allow banking for NO, emissions, providing
instead an emission limit to be met by each emissions unit — much as STAPPA and ALAPCO are
now advocating for mercury emissions. Moreover, the 1990 CAA Amendments strengthened
other CAA programs, including the NSR, SIP and air toxics (MACT) programs and were
designed to supplement, not replace those programs. One of the strengths of the Acid Rain
program was that it did no harm to state and local programs. S. 131 fails to follow the lead of
the Acid Rain program in terms of making intelligent choices about the form of regulation,
preserving existing successful programs and respecting the role of state and local governments
in ensuring clean air for their residents.

The Analysis does not provide a reason for its assertion that the Acid Rain program is
“the most successful Clean Air Act program.” We believe the most appropriate measure of an

5 The Analysis referred to selected portions of STAPPA and ALAPCO’s testimony; therefore, in this response we
address only those portions of the STAPPA/ALAPCO testimony referenced in the Analysis.
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environmental program is whether it achieves its environmental goals — not whether it costs
industry less than was feared.

The Acid Rain program was intended to correct the problem of acid rain in this country.
Sadly, it has not. Studies done by the federal government to date show that even with the
emission reductions called for in the Acid Rain program, sensitive areas in the Adirondacks will
continue to degrade. The 1998 National Acidic Deposition Assessment Program (NAPAP)
report, “Biennial Report to Congress: An Integrated Assessment,” found that 24 percent of
Adirondack lakes are seriously acidic and nearly 50 percent are sensitive to acidic deposition.
The NAPAP report further stated that, even with the reductions required by the Clean Air Act,
the number of acidic lakes in the Adirondacks will double by 2040. In October 1995, EPA issued
the “dAcid Deposition Standard Feasibility Study: Report to Congress.” Both the October 1995
EPA report and NAPAP report concluded that, to realize the protection of sensitive ecosystems,
additional reductions of SO, and NO, emissions in the range of 40 to 50 percent or more were
needed.

In 2000, the U.S. General Accounting Office (“GAO”) issued a report on acid rain
emission trends and effects on the eastern United States.® The GAO report concluded that years
of acid deposition in the Adirondacks have depleted the capacity of soils and vegetation to
neutralize acids and as a result nitrates are able to flow freely into streams and lakes and render
them lifeless. The GAO report also concludes that it could take decades or even centuries for the
soils and water bodies in the Adirondacks to recover from the effects of acid deposition (and that
some may never recover) without further reductions in NO, emissions.

The Hubbard Brook Research Foundation, a noted research organmization working in
cooperation with EPA, the Forest Service and other organizations, reports that “only modest
improvements in ANC [Acid Neutralizing Capacity], an important measure of water quality have
occurred in New England. No significant improvement in ANC has been measured in the
Adirondack or Catskill Mountains of New York.” The Foundation echoes the views of others
who have studied this issue when it calls for emission reductions well beyond those required by
the Acid Rain program”[s[pecifically, with an additional 80 per cent reduction in sulfur
emissions from electric utilities streams such as those at HBEF [the Hubbard Brook
Experimental Forest] would change from acidic to non-acidic in approximately 20-25 years.”
http:/fwww.hubbardbrook.org/hbrf/publications/Acid_Rain_Revisited.pdf

This problem is not limited to the Northeast. Indeed, a recent study by the National Park
Service concludes that visibility, ozone levels and acid rain in the Great Smoky Mountains
National Park had not improved between 1994 and 2003. Indeed, according to this study, only
three of 49 national parks experienced statistically significant reductions in sulfate deposition.
Performance with respect to other forms of acid rain was even worse, as only two parks showed
a statistically significant improvement in nitrate deposition, while four parks experienced a
statistically significant increase in this period; no park showed a statistically significant
improvement in ammonium deposition, while five parks experienced a statistically significant
increase in ammonium deposition. Only three of 49 parks experienced a statistically significant

% Acid Rain; Emissions Trends and Effects in the Eastem United States, U.S. GAQ, Report NO. RCED-00-47, March 9, 2000
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decrease in ozone concentrations (8-hour maximum), while 10 parks were subjected to
statistically significant increases. At eastern parks, only one showed an increase in clean
visibility days. http:/fwww2.nature.nps.gov/air/who/GPRA/GPRA2004review(2042005. pdf.
The limited scale of environmental improvement during this period is also evident in the West, as
many western parks, including Yellowstone and Grand Canyon, show increases in ozone
concentrations, no decline in sulfate deposition, but increased deposition of nitrates and
ammonium. http://www.ncseonline.org/NLE/CRSreports/05Jan/RL32420.pdf.

Moreover, the Acid Rain program still has not reduced utility emissions to the promised
levels. At no time since full implementation of the Acid Rain program have annual SO,
emissions been equal to or less than the allocation for that year. SO, emissions are not
projected to be below cap levels for several more years — almost a decade after the date when
most would have assumed that actual emissions would be below the cap. Indeed, the general
recognition that the Acid Rain program will not achieve its environmental goals is one of the
factors that prompted a number of states, as disparate as New York and North Carolina, to enact
their own multi-pollutant programs limiting power plant emissions.

Other Clean Air Act programs that do not involve banking can lay claim to emissions
reductions that exceed those of the Acid Raid program. These include the SIP programs
administered by state and local authorities that reduced PM,;y emissions in this country by over
80 percent in 10 years’, the lead fhase—a’own program that reduced lead poisoning in children
by 90 percent in its first decade’ and the mobile source program that now achieves over 99
percent reduction in pollutants from vehicles. Indeed, recent analysis has shown that the rate of
decline in SO, emissions remained the same in the years after passage of the Acid Rain program
as it was (due to SIP, NSR and NSPS programs) before that program. See, Likens, et al, cited in
hittp:/rwww.hubbardbrook.org/hbrfipublications/Acid_Rain_Revisited.pdf at p. 10.

The Acid Rain program was certainly a useful step, but success will not be achieved until
there are greater emission reductions from the utility sector. For this reason, among others,
STAPPA and ALAPCO support multi-pollutant legislation with the rates and compliance dates
set out in our January 26, 2005 testimony.

7 Indeed, “command-and-control” SIP programs implemented by state and local governments reduced PM;,
emissions from utilities from 1.6 million tons per year to less than 250,000 tons per year — a reduction of 89 percent.
http://www.netl.doe.gov/coal/E& W R/pubs/[EP%20Program%20Summary%20Final%20Feb%202005_2.pdf.

¥ Compared to the acid rain program, other programs have been far more successful in achieving environmental
results. The elimination of lead in gasoline reduced mobile source lead emissions from greater than 40,000 tons per
year to zero in a relatively short period of time. EPA reports that lead emissions dropped by 93 percent in the period
from 1982 to 2002, resulting in a 94-percent reduction in lead in the ambient air from 1983 to 2002.
http://www.epa.gov/airtrends/lead.html. Along with other federal programs aimed at reducing lead poisoning in
children, the phase out of leaded gasoline produced significant health benefits. At the time of the start of federal
lead abatement programs (1976-1980) 13.5 million children under the age of five (88.2 percent of the population)
had blood lead levels above the 10ug/dl that is the level of concern established by CDC; by 1988-1991 lead in
gasoline had been totally eliminated and the number of children with elevated blood lead levels had been reduced to
1.7 million (8.6 percent of the population). This progress has been sustained in other programs — for the 1991-1994
time frame, only 890,000 children (4.4 percent of the population ) had elevated blood lead levels, while in the 1999-
2000 time frame, these figures were further reduced to 434,000 children (2.2 percent of the population). The
Department of Health and Human Services has established a goal of eliminating lead poisoning in children within
the next five years. http://www.cde.gov/ncel/lead/research/kidsBLL htm#National%20surveys.
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Testimony of STAPPA/ALAPCO

“Moreover, compliance will be deferred even further - to the mid-2020s — due to the
impact of the bill’s credit banking and trading program.”

Analysis

“According to the Environmental Protection Agency, ‘The banking aspect of the trading
program creates incentives for electricity generators to reduce their emissions further and more
quickly than the law requires.” The results have been impressive: ‘Reductions in the early years
of the program averaged 25% below allowable levels, resulting in early benefits to human health
and the environment.””

STAPPA/ALAPCO Response

Synopsis: Again, the Analysis does not dispute STAPPA and ALAPCO’s testimony that
compliance with caps will be deferred to the mid-2020s. Nor does it demonstrate that any
early emission reductions under S. 131 would be greater than effective enforcement of current
law.

While banking creates incentives for early reductions, those reductions come at the
expense of higher emissions in later years and create the potential to mislead the public as to
when the promised emission reductions will occur. Banking provides no net gain to the
environment. STAPPA and ALAPCO are not opposed to the concept of banking or to the
flexibility that banking provides industry in the early years of a program. However, the
possibility of banking should not provide an excuse to enact overly lenient compliance deadlines.
S. 131 could easily achieve greater health benefits by moving the compliance dates forward —
and still allow banking.

We do not view the allowance banking that occurred in the early years of the Acid Rain
program as an unqualified success. A close look at how some of the “emission reductions”
occurred in the early years of the program shows one of the risks of banking programs — the
creation and use of excess allowances that do not benefit the environment. In those years, the
banking provisions created a fund of allowances — in excess of 10 million tons of allowances
were banked in the first five years of the program — allowances that permit higher emissions
today and in the future. While the majority of those allowances represent legitimate emission
reductions that were an environmental benefit, others were created without any early benefits to
human health and the environment.

How did this occur? The Acid Rain program designated “Phase I” units that were
subject to an emissions cap effective 1995 and “Phase II” units whose emissions were not
capped until 2000. SO; emissions from Phase I units declined by 18 percent — several million
tons — in one year. Much of that reduction was the result of burning lower sulfur coal and some
SO; scrubbers were installed, but one of the Acid Rain compliance strategies in those early years
was “load shifting,” where the utility industry simply shifted some generating load from Phase I
units to Phase Il units. In that way the Phase I units could stay below their caps and bank
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allowances for later use at almost no cost to the company. However, that practice also
generated allowances without reducing real world emissions, since the Phase Il unit’s emissions
would increase. This load shifting became more pronounced in the years after 1995 as
emissions from utilities increased for several years following their 1995 low point, even as Phase
I emissions remained constant and allowances were banked. Once the Phase II units were
included in the program in 2000, utilities stopped banking emissions and each year since that
time  utility  emissions  have  been  greater  than  Acid  Rain  caps.
http./’www.epa. goviairmarkets/cmprpt/arp03/summary. html.

Testimony of STAPPA/ALAPCO

“For mercury, this protracted compliance schedule is about 15 years later than Congress
allowed under the Clean Air Act for utilities and other sources to comply with MACT.”

Analysis

“The Clean Air Act does not require a specific regulatory approach, such as MACT, nor
does it require a specific level of reduction. Under the MACT framework EPA must determine
what reduction levels are achievable by analyzing emission controls used by similar sources of
pollution. The law requires EPA to set a minimum reduction, determined by averaging the
emission control achieved by the best performing 12 percent of an industry.”

STAPPA/ALAPCO Response

Synopsis: Once EPA made its regulatory determination in 2000 that regulation of mercury
emissions under the MACT program was feasible, the CAA provides a specific timetable for
promulgation of MACT standards and a specific timetable for compliance with those
standards — 2007. Moreover, as the Analysis states, the minimum emissions reduction
required by MACT standards is to be based on an evaluation of specific, objective data. For
this reason, the level of emission reductions to be expected in 2007, if EPA complies with the
requirements of the CAA in setting standards, can be projected with reasonable certainty.

We assume the comment in the Analysis is meant to argue that EPA was not required to
make its finding in 2000 finding that mercury is a toxic air pollutant, irrespective of how
compelling the science demonstrating mercury’s toxicity. This is simply incorrect; section
112(n) of the CAA specifically required EPA to study whether control of toxic emissions from
electric utilities was appropriate and necessary. Given the compelling public health data and
reasonable cost of mercury removal, EPA could not lawfully have reached a conclusion not to
regulate utility mercury emissions. Irrespective of this point, EPA did make a finding in 2000 in
the affirmative, thus triggering the nondiscretionary control requirements and timetables
established in section 112 of the CAA for the MACT program. Section 112(n) provides that EPA
“shall establish [112] standards” [emphasis added] for utilities upon making its finding. 42
U.S.C. 7412(n). Since section 112(b)(3)(c) establishes specific delisting provisions for air toxics,
EPA cannot simply reverse the 2000 determination and delist mercury unless it can show that
these emissions “may not be reasonably anticipated to cause any adverse effects to the human
health or adverse environmental effects.” 42 U.S.C. 7412(b)(3)(c). EPA concedes that utility
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emissions of mercury are, indeed, a major health concern and has not attempted to make a
contrary showing.

EPA has not come forward with specific emissions data for the years after 2025, but its
projections for early banking suggest that there will be significant banked emissions.  Thus,
STAPPA and ALAPCO’s testimony that the final mercury emission reductions will not occur
until 15 years after the MACT deadlines — or 2022 (2024 if section 112 waivers are provided) is
reasonable and even generous regarding the timelines of S. 131.

While a specific reduction level is not set out in section 112 for electric utilities, EPA’s
discretion in establishing the required reduction level is quite narrow. Although EPA has
discretion to establish more stringent control requirements, the CAA is quite specific in requiring
that the MACT requirement be no less stringent than that achieved by the best performing 12
percent of the industry. If EPA faithfully adheres to this requirement, the data concerning
existing units should lead to a fairly predictable control level. The recent determination by the
EPA Inspector General that the proposed MACT levels were not set in accordance with this
requirement’ gives us great concern that EPA may not comply with the law in setting the final
utility MACT standards. In our judgment, however, this concern does not provide a justification
Jor supporting a statute that would eliminate the MACT requirement — since there is no
compelling reason to believe that an agency would feel any more obliged to enforce and comply
with Clear Skies or S. 131 than the MACT requirements.

Testimony of STAPPA/ALAPCO

“For mercury, this protracted compliance schedule is about 15 years later than Congress
allowed under the Clean Air Act for utilities and other sources to comply with MACT.”

Analysis

“No commercially available technologies can reduce mercury emissions, from all coal
types, on a consistent basis, by 90 percent in three years. According to the Energy Information
Administration: ‘With currently available technologies, it is not known whether this level of
removal is achievable for all plant and coal types’. This is particularly true for plants using
subbituminous and lignite coals. Technologies for removing SO2 and NOx are not as successful
at removing mercury from these lower rank coals and mercury specific control technologies that
can achieve greater than 90-percent removal have not been demonstrated.” (Energy Information
Administration, “Analysis of S. 1844, the Clear Skies Act of 2003; S. 843, the Clean Air Planning Act of 2003; and
S. 366, the Clean Power Act of 2003,” May 2004)”

“Imposing an unrealistic, 90 percent command-and-control reduction by 2008 would
cause severe economic harm to the coal industry, which provides 52 percent of the nation’s
electricity. According to the Energy Information Administration, this approach would cut coal-
fired electric generation by 55 percent, coal production by 50 percent, and destroy 32,000 coal

° Additional Analyses of Mercury Emissions Needed Before EPA Finalizes Rules for Coal-Fired Electric Utilities
Office of the EPA Inspector General, Report No. 2005-P-00003, February 3, 2005.

10
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jobs. (Energy Information Administration, “Analysis of S. 1844, the Clear Skies Act of 2003; S. 843, the Clean
Air Planning Act of 2003; and S. 366, the Clean Power Act of 2003,” May 2004).”

STAPPA/ALAPCO Response

Synopsis: STAPPA and ALAPCO did not testify as to the specific control requirements that
should be established in the utility MACT. Further, the Analysis does not dispute that EPA is
currently obliged to promulgate a mercury MACT standard that has a compliance date of
2007, which is at least 15 years earlier than the projected dates for reaching the mercury
emission caps in S.131. Finally, while the Analysis argues utilities cannot attain a 90 percent
reduction in mercury emissions by 2007, it does not dispute or provide any reason to fail to
adopt the emission reduction schedule that STAPPA and ALAPCO recommended as part of a
reasonable multi-pollutant bill.

While STAPPA and ALAPCO'’s testimony did not address specific mercury MACT
control levels, we will take this opportunity to correct some errors in the Analysis and set out
some factors that lead us to believe that, if EPA sets the MACT standards as the law requires, we
would anticipate significant reductions of mercury and other toxic air pollutants.

Under the MACT program, the issue of whether a technology is “‘commercially
available” does not arise. EPA’s role is limited to determining the best performing 12 percent of
the industry and averaging the emission reduction performance of that group. EPA also has the
authority to determine reasonable subcategories of an industry and base its requirements on the
performance of the best performing units within each of those subcategories’.

The data we have reviewed show that there are a number of units that burn bituminous
coals and are equipped with FGD (wet scrubbers) or spray dryers (dry scrubbers) and fabric
filters (baghouses). These units have very high (approximately 98 percent) mercury reduction
performance'’. If EPA does not establish subcategories, these units should drive the average of
the top 12 percent of the entire industry to a very stringent control requirement. If EPA
establishes subcategories as proposed, these units should at least drive the average for the top
performers in the “bituminous coal burning” subcategory, which represents about half of the
coal burned, to very stringent requirements. As to the subbituminous and lignite burning
categories, the mercury emissions data also show that a number of existing units, either because
they are also equipped with baghouses, or for other reasoms, have much higher mercury
reduction performance than the average or poor performing units within the group. For this
reason, we would also expect to see significant reductions in mercury (and other toxic) emissions
if EPA follows the requirements of section 112 in setting the utility MACT standards.

10. While there would appear to be reasonable justification for establishing separate subcategories for
conventionally fired units and IGCC units, there is substantial controversy as to whether EPA may establish
subcategories based on the type of coal the unit is currently burning. In STAPPA and ALAPCO’s experience, many
units have the capability of burning different rank coal and often burn blends of coal. Moreover, many units
changed the type of coal they combusted in response to the Acid Rain program and would be expected to make
further changes in response to multi-pollutant legislation or EPA’s proposed CAIR rule.

11. U.S. EPA Performance and Cost of Mercury and Multipollutant Emission Control Technology Applications on
Utility Boilers, prepared for the Office Of Research and Development, EPA-600/R-03-110 (October, 2003).

11
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The Analysis seems to claim that the MACT standard-setting process would impose “an
unrealistic 90 percent command and control requirement by 2008 that would cause severe
economic harm to the coal industry. We find it difficult to understand how requiring the industry
to reach a control level that has alveady been achieved by one-eighth of the industry is
“unrealistic.”

While section 112 is specific in setting the MACT compliance dates, EPA is authorized in
certain circumstances to extend the compliance dates for individual units with specific problems.
EPA’s rulemaking designating mercury as a toxic air pollutant was commenced in 1990 and
concluded in 2000". Thus, the utility industry has been on notice and has had the opportunity to
prepare for these requirements for over a decade. We believe that this industry has been
provided ample time to meet MACT requirements. The FGD and SCR technologies mentioned
above have been commercially available for more than 35 years and 10 years, respectively. All
that is required for units that are burning bituminous coal is to place an order for these controls.
Since many units that are now burning subbituminous coals previously fired bituminous coal and
retain the capability to burn the latter, they may also utilize proven technologies to meet their
obligations especially if they are also planning to reduce SO, and NO, emissions to meet a SIP
requirement, CAIR rule or a federal or state multi-pollutant cap.

For units burning other coals a technology called Activated Carbon Injection (ACI),
sometimes in conjunction with installation of a baghouse (also a well-demonstrated technology),
may be the most economical way to meet MACT limits. Others may require inexpensive
pretreatment systems that oxidize elemental mercury before introducing the gas stream into
conventional treatment devices. ACI is currently used to meet mercury removal MACT
requirements for municipal waste combustors and some modest research efforts have been
completed in some electric generating units to evaluate its effectiveness. In other rulemaking
actions, industry frequently comments that it requires greater permitting flexibility since the time
to bring new products to market has been dramatically reduced. We see no reason to believe
that the pollution control industry needs a decade or more to bring products such as ACI to
market. Indeed, if one looks at the actual research reports, these technologies do not appear to
be “unrealistic,” even in the short term.  With respect to ACI, which is currently used to control
mercury emissions in other industries, the researchers report:

“[s]ince the [ACI] technology is relatively simple and well proven on a similar scale; the
process contingency was set at 5%. ACI equipment can be installed in a few months,
therefore, no adjustment was made for interest during construction.”

Final Report for Pleasant Praivie Power Plant Unit 2, Report No 41005 R11, p. 43.
http://www.netl.doe.gov/coal/E&WR/mercury/controltech/pubs/Final%20Report%20Pleasant%20Prairie p

df

With respect to the use of pretreatment oxidizers to facilitate mercury removal at lignite
fired boilers, the researchers state:

12 Indeed, the 1990 Clean Air Act Amendments required EPA to complete its study by November, 1993. After
being sued for missing that deadline, EPA signed a settlement agreement in 1995 obligating it to complete its study
and issue final MACT regulations by 2000. EPA is currently obligated to complete its rulemaking by March, 2005.

12
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“[t]he oxidation process is proven at the pilot-scale and in short term full scale tests.
Additional optimization is continuing on oxidation technologies and this project focuses
on month long full scale testing.”

Quarterly Report, "Large-Scale Mercury Control Technology Testing for Lignite-Fired Utilities —
Oxidation Systems for Wet FGD" for the period of July 2004-September 2004.

hup./fwww.netl.doe. gov/icoallE&WR/mercury/control-tech/pubs/41991%200093004. pdf

Energy and Environment Research Center

University of North Dakota

Thus, it would appear that the ongoing research is aimed at “optimizing” existing
systems that can “be installed in a few months.” Further, the Analysis offers no support for its
assertion that mercury controls are not commercially available and is apparently incorrect.
Several vendors of mercury control equipment have recently testified that they either have
effective controls on the market now or will introduce such controls in 2005.

We strongly disagree with the suggested test of “commercial availability” for
determining when a technology should be required since this allows the industry, not the
Congress or the states, to determine when emission reductions should occur. This test presents
“the chicken or the egg” issue — which comes first, the rule or commercial availability? There is
no real doubt that effective mercury controls are feasible and can be introduced in the next few
years, but until there is a market for a product (i.e., willing customers) it may not be in anyone’s
interest to invest the capital necessary to make the product “commercially available.” If
regulation can only occur after a market is established, then such laws can only confirm what an
industry is already doing. Moreover, this approach puts industry, not the Congress, in the
position of deciding when to move forward with emission reductions under the CAA. If EPA,
through the MACT process, or Congress in multi-pollutant legislation, establishes rigorous
requirements for mercury controls, the history of the CAA teaches us that industry will find a
way to achieve the “unachievable” — and at less cost than has been predicted.

Testimony of STAPPA/ALAPCO

“With respect to NOj, our analysis identifies an interim cap of 1.51-1.87 million tons per
year (tpy) by 2008 and a final cap of 0.88-1.26 million tpy by 2013, compared to S. 1844’s NOy
caps of 2.1 million tpy by 2008 and 1.7 tpy by 2018. For SO,, our analysis identifies an interim
cap of 3.0-4.5 million tpy by 2008 and a final cap of 1.26-1.89 million tpy by 2013, compared to
S. 1844’°s SO; caps of 4.5 million tpy by 2010 and 3.0 million tpy by 2018. A regional SO, cap
for western states should not interfere with the regional haze rule’s SO, annex. And for mercury,
our analysis identifies an interim cap of 15-20 tpy by 2008 and a final cap of 5-10 tpy by 2013,
compared to S. 1844°s caps of 34 tpy (which is even weaker than the already-too-weak 26-tpy
cap originally included in Clear Skies) in 2010 and 15 tpy in 2018.”

Analysis
“The levels recommended by Mr. Paul are very similar to those called for in the Carper

bill. The Carper bill, according to the Energy Information Administration, is not cost-effective
and would seriously harm the economy.” .
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STAPPA/ALAPCO Response

Synopsis: Contrary to the representations in the Analysis, when EIA evaluated the emission
reduction program recommended by STAPPA and ALAPCO as set out above, it concluded
that the costs of that program to the consumer would be less than the cost of the Inhofe bill.

STAPPA and ALAPCO have not endorsed any bill, did not testify in favor of any bill and
did not address the question of greenhouse gas reductions. Further, EIA did not say that the
Carper Bill “is not cost effective and would seriously harm the economy.”

The EIA statements cited in the Analysis largely reflect EIA’s view of the impacts of the
CO; reductions required by the Carper Bill and therefore do not provide an “apples-to-apples”
comparison of the cost and impact of the 3-p portion of the Carper Bill, the Inhofe Bill or the
levels and timeframes recommended by STAPPA and ALAPCO. Further, the EIA analysis does
not attempt to quantify the benefits (or benefits foregone) of the competing legislative proposals
or the control requirements recommended by STAPPA and ALAPCO.

The same EIA report contained an analysis of the 3-p components of the Carper Bill that
would have permitted a fair evaluation of the adverse impacts of the control levels recommended
by STAPPA and ALAPCO. This evaluation was ignored in the Analysis, even though it
concluded that the cost differences between the two proposals were quite small. Notably, this
evaluation concluded that the earlier and more aggressive reductions in NO,, SO; and mercury
of the Carper bill would be accomplished with lower electric costs to the consumer than the
Inhofe Bill.

Analysis

According to EIA under the Carper bill, the amount of electricity generated from coal
would drop 24.2 percent by 2025, coal production would drop 302.2 million tons by 2025 and
coal mines would lose 12,000 jobs by 2025. The Carper bill would also increase natural gas use
thereby increasing natural gas prices for consumers by $2.9 billion in 2020, more than three
times the increase under the Inhofe bill, at $0.8 billion.

Net natural gas imports would increase 4.7 percent by 2020 and net natural gas imports
would account for 24.3 percent of the total gas supply; dependence on natural gas imports would
increase 8.8 percent by 2025. FIA likely has underestimated the increase in natural gas prices
because the current price of natural gas is higher than used in EIA’s estimate.

The Carper bill restricts mercury trading, making the trading program less effective. The
most successful emission trading programs, such as EPA’s Acid Rain program, do not restrict the
ability of a source to trade so long as overall cap levels are met. The Carper bill’s restricted
mercury trading would lead to higher industry costs, and therefore more fuel switching, than
would occur with unrestricted trading under the Inhofe bill. The cost of complying with the
Carper bill’s mercury cap is likely to be even greater than EIA’s estimate. This is because the
cost of certain mercury control technologies is 60 percent higher than estimates used by EIA.

14
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STAPPA/ALAPCO Response

Synopsis: Much of the discussion in the Analysis respecting the use of coal versus natural gas
to generate electricity is based on EIA’s assumptions about the availability of greenhouse gas
allowances generated outside of the United States and is not related to STAPPA and
ALAPCO’s testimony. The Analysis does not quantify the differential costs of allowing
mercury trading at the 5- to 10-tpy level compared to unit-specific costs at that level. At that
level of emissions, we believe the differential costs would be small and not commensurate with
the public health risk.

As pointed out above, the Acid Rain program does not allow unresiricted trading of all
covered pollutants. We believe that mercury, which has been shown to be deposited within a
relatively short distance from its emission point in many instances, is susceptible to the creation
of locally high aveas of concentration and harm, and should not be traded. The Analysis ignores
this point in STAPPA and ALAPCO’s testimony. Moreover, to the extent that mercury trading
reduces the health benefits of the program while still imposing control costs on the industry its
effectiveness is reduced, not increased.

The history of CAA regulation strongly suggests that the cost of mercury controls will be
far less than early estimates. Finally, the Analysis fails to claim, let alone demonstrate, that the
costs for mercury control are beyond its means, given its expected future revenue stream, or not
in the public interest, given the current health care costs associated with mercury poisoning.

Testimony of STAPPA/ALAPCO

“Contrary to STAPPA and ALAPCO’s firm belief that new and existing power plants
must continue to be subject to NSR, S.1844 repeals this important program for affected sources,
including requirements for new units to install state-of-the-art Lowest Achievable Emission Rate
control technology and acquire emission offsets in nonattainment areas, and install Best
Available Control Technology and protect air quality increments to guard against adverse local
air quality impacts in attainment areas. Existing sources making major modifications should be
required to install the best available controls on affected units at the time of modification, acquire
any emission allowances required to address emission increases and ensure against adverse local
health or environmental impacts. However, in place of all this, S. 1844 regresses to seriously
outmoded New Source Performance Standards (NSPS) and, further, rescinds requirements to
update the NSPS on a periodic basis. Further, this bill would allow non-utility units from other
industries to qualify for this same regulatory relief, as well.”

“S.1844 also eliminates all the requirements of sections 169(A) and (B) of the Clean Air
Act, including not only Best Available Retrofit Technology (BART) requirements, which the
original Clear Skies bill repealed, but all visibility requirements and regional haze rules. Further,
it revokes many Prevention of Significant Deterioration (PSD) requirements and relaxes
protections for Class I areas. Moreover, the bill also includes provisions that prevent states from
taking credit in their State Implementation Plans for any NSR or PSD requirements they seek to
apply to affected units. Opt-in units would also be able to take advantage of these relaxations.”
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“With respect to toxic air pollutants, S.1844 repeals the utility MACT rule, including the
regulation of non-mercury HAPs, and rescinds residual risk requirements for HAPs, which,
under current law, protect the public with an additional margin of safety following application of
stringent technology requirements. Once again, the bill would allow non-utility opt-in units to
escape these requirements.”

“The bill also seriously undermines states’ abilities to protect air quality in their
jurisdictions by prohibiting compliance with any petition under section 126 until 2014. Further,
it impedes potential use of this important authority by requiring a downwind area to first
demonstrate that all more cost-effective measures have been implemented — a process that will
surely result in delay and lead to litigation. In addition, EPA is prevented from exercising its
authority to issue a SIP call under section 110 until 2014.”

Analysis

All of the above programs lack the certainty and clarity of Clear Skies and cannot
guarantee a specific level of emissions reductions. These command-and-control programs
encourage confrontation and litigation, which can seriously delay progress in cleaning the air,

New Source Review provides a clear-cut example of the problems associated with the
existing act. Currently there are two conflicting legal interpretations of NSR. The Clinton EPA's
1999 "enforcement interpretation” essentially concludes that many routine maintenance projects
trigger NSR. Yet in its August 26, 2003 decision, the United States District Court for the Middle
District of North Carolina rejected the Clinton EPA's enforcement interpretation. In fact, EPA
has admitted that under the court's analysis, none of the projects undertaken in that case would
violate NSR. The NSR program, then, would apply to few facilities, and therefore would not
come close to besting the reductions achieved by Clear Skies.

The Section 126 process is unwieldy, time-consuming, and prone to litigation, according
to former EPA Administrator Whitman, “[w]hen compared to Clear Skies, this approach will
almost certainly involve years of litigation and uncertainty about reduction targets and
timetables.”

Clear Skies will require coal-fired power plants to install $50 billion in new pollution
control technologies, thus obviating the need for states to file Section 126 petitions.

STAPPA/ALAPCO Response

Synopsis: 8. 131 does not provide either certainty of securing emission reductions when and
where they are needed, or clarity. Further, S. 131 will not reduce litigation over the
obligations of coal-fired power plants.

We have seen no language in S. 131 that would preclude industry challenges to the
numerous determinations that would have to be made over the next decade for it to be
implemented. Absent such language we believe it is naive to assume that any program that
imposes significant costs on an industry will not face court challenges designed to reduce and/or
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delay emission reductions. While the current NSR enforcement actions and any industry
challenge to a properly promulgated MACT standard could take two or three years to resolve,
litigation over the DOE and EPA determinations under S. 131 could go on for many years.

Each of the major clean air programs over the past 35 years has been challenged by
industry — including the Acid Rain program, which was the subject of three separate industry
challenges™. As one might expect, litigation challenging the most fundamental and important
provisions of current programs tends to arise in the early years of these programs, with
subsequent lawsuits focusing on narrower issues as the program matures. For this reason, we
believe it is more reasonable to expect that there would be a greater probability of challenge to
the fundamental provisions of a new program — such as Clear Skies — than in established
programs such as the SIP, NSR and MACT programs where those issues have already been
fought out and resolved.  Indeed, the degree of controversy over current multi-pollutant
proposals should be taken as a strong signal that ongoing litigation should be anticipated,
irrespective of which proposal is adopted.

The theory of the NSR enforcement cases against the coal-fired utilities was re-examined
by the Justice Department at the beginning of the current Administration and found to be sound.
Settlements to date have already resulted in substantial emission reductions. Further, the
majority of the courts that have addressed the “routine maintenance” issue have ruled in the
government'’s favor and trials in the remaining major cases are scheduled to occur in the next
year. The routine maintenance issue was decided in the government’s favor at the appellate
level in the WEPCO case over 10 years ago. The Duke decision cited in the Analysis is the only
decision in the industry’s favor. It has been briefed on appeal and should be resolved in the near
Juture. Petitions under section 126 to abate emissions from upwind sources have provided
substantial environmental improvement in the past few years.

The Analysis argues that Clear Skies will provide clarity and certainty not found in
existing CAA programs that cannot guarantee a specific level of emissions reductions. S. 131 is
265 pages long. We respectfully submit that no legislation that is 265 pages in length can be
considered clear, especially where that legislation relies on administrative determinations to be
made many years after passage of the law. Nor can it be considered certain that the caps will
ever be met where the bill allows sources to borrow against future allocations of allowances
with no specified date when such loans must be repaid. Significantly, the EIA study cited in the
Analysis concludes that, because of the safety valve provisions of the bill that allow a company
to “pay to pollute,” the promised mercury reductions will not occur. S. 131 also exempts many
coal-fired pants from its coverage — mercury emissions from those plants are actually allowed to
increase.

An emissions program that provides for a national cap-and-trade mechanism may be
easier for sources to meet and may result in cost savings that would justify such an approach,
but these programs do not provide more clarity or certainty for either the public or the source as

BSee, dmerican Mun. Power-Ohio v. EPA, 98 F.3d 1372 (D.C. Cir. 1996); Indianapolis Power & Light v. EPA, 58
F.3d 643 (D.C. Cir. 1995); Madison Gas & Elec v. EPA, 25 F.3d 526 (7th Cir. 1994).
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to the specific obligations of the source than an established limit applicable to each plant.
Indeed, it would appear that there is a trade-off to be considered between the cost savings
associated with trading programs and certainty of emissions reductions as the source is at the
mercy of the market and the public is forced to rely on the market and on decisions made by
industry’.  The increased uncertainty associated with cap-and-trade programs is greatly
exacerbated by the protracted deadlines of S.131.

S. 131 does not provide more certainty that emission reductions will occur where and
when they are needed to improve public health — under this bill no one can tell a local air
agency what local air quality will be in 2007, 2010 or 2015 and the ability of state and local
authorities to provide for cleaner air in their jurisdictions is significantly diminished.

The Clean Air Act provides that

“...air pollution prevention (that is, the reduction
or elimination, through any measures, of the amount of
pollutants produced or created at the source) and air pollution
control at its source is the primary responsibility of States
and local government...”

42 U.S.C. 7401(a)(3) [emphasis provided]

S. 131 contains numerous provisions that are contrary to this fundamental principle. It
significantly and dramatically undercuts the right of state and local government to protect local
air quality. S. 131 effectively removes decision-making about where and when specific emission
reductions will occur from elected officials (assisted by unbiased civil servants) and turns it over
to traders and industry managers. These new decision makers will never be held accountable to
the public for their decisions and can be expected, quite naturally, to base their decisions on
what will maximize profits for the company rather than what the public interest requires.

It also undercuts the right of states, either individually or acting in concert, to address
state-wide or regional concerns by enacting state or regional cap-and-trade programs. On
February 15, 2005, North Carolina Attorney General Cooper expressed his concern over this
issue and provided the Committee a legal analysis demonstrating that S. 131 significantly
undercuts efforts by states that are concerned with pollution from coal-fired power plants to
implement multi-pollutant emission reduction programs in their states. S. 131’s impact in this
regard is not limited to North Carolina, a number of other states either have enacted or are in
the process or developing multi-pollutant emission legislation to curb emissions from coal-fired
utilities.

¥ For example, as we understand them, the trading provisions of S. 131 would allow a source to “borrow”
allowances indefinitely and never repay them - thus never reducing emissions to the levels promised in the
legislation.
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RESPONSES BY JOHN A. PAUL TO QUESTIONS FROM SENATOR VOINOVICH

Question 1. Your testimony states that “. . . continued implementation of the
Clean Air Act will provide far greater and more certain and more timely protection
of public health and the environment [than S. 131].” Has litigation ever delayed im-
plementation of any Clean Air Act requirements? Please explain how your state-
ment takes into account the possibility of implementation delays due to litigation.
Do you expect litigation over EPA’s final regulations in the Clean Air Interstate
Rule, Clean Air Mercury Rule, and Regional Haze Rule? Do you think litigation
could delay the implementation of these rules?

Response. STAPPA and ALAPCO are concerned about any delays that would im-
pede successful achievement of our primary goal of attaining, as expeditiously as
practicable, and maintaining health-based air quality standards. Delays due to pro-
tracted compliance dates are of key concern relative to S. 131. Litigation can also
cause delay and, with respect to S. 131, is likely, given the controversial nature of
this program and its complexity. Further, under S. 131, EPA is required to make
a number of “determinations” over the next 15 years; each of these determinations
will he subject to judicial challenge at the time they are made, with the possibility
for delay each time.

Question 2. Your testimony states that “. . . mercury emissions have resulted in
the issuance of fish consumption advisories in 45 States.” Please provide a detailed
comparison of the number of fish consumption advisories expected under the bills
proposed by Senators Jeffords and Carper with the number of advisories under
Clear Skies.

Response. The reference in STAPPA and ALAPCO’s testimony to the number of
fish consumption advisories due to mercury contamination was obtained from EPA’s
National Listing of Fish Advisories (please refer to http://epa.aov/waterscience/
fish | advisories [index.html for additional information). We have not analyzed the
impact of proposed legislation on the number of fish advisories expected nor are we
able to make such a projection.

Question 3. Your testimony states that “most of the litigation is from the utility
industry.” Would you please provide detailed information to support your statement,
including a list of non-utility litigants in each of those cases?

Response. My comment regarding litigation and the utility industry, which was
part of my response to a question from Senator Lautenberg during the question and
answer session, was in reference to the level of litigation involving utilities, particu-
larly related to New Source Review.

Question 4. In a 2004 report (“Air Quality Management in the United States”) the
National Research Council—part of the National Academy of Sciences—stated: “The
implementation of air quality regulations should be less bureaucratic—with more
emphasis on results than process . . .” Do you disagree with Council?

Response. No, we do not disagree with the National Research Council’s state-
ment—the ultimate success of state and local air pollution control agencies’ efforts
to achieve as expeditiously as practicable and sustain clean air will be determined
by results. However, the process in which we engage as we work toward our goals
will have a significant bearing on our ultimate success. We note that much of the
bureaucracy that frustrates implementation efforts is due to the complexity of regu-
lations that seek to provide the regulated community with flexibility.

RESPONSES BY JOHN A. PAUL TO ADDITIONAL QUESTIONS FROM SENATOR INHOFE

Question 1. In previous appropriations measures, members of both the House and
Senate Appropriations Committees have expressed concerns over the U.S. Environ-
mental Protection Agency’s misappropriation of Clean Air Act §105 grant funds to
“activities and national associations” taking away from grant funds statutorily de-
signed to be awarded to state and local governmental air agencies. Prior concerns
have been expressed in at least the following two reports.

“The Subcommittee is concerned that EPA has been inappropriately setting
aside and spending portions of Section 105 air grants to support activities that
were historically funded and should continue to be funded through EPA’s own
budget (i.e., not federal grant funds intended for state and local air agencies).
In the fiscal 2001 budget, EPA was intending to use Section 105 grants to sup-
port training activities, an emission inventory improvement program and a
heavy-duty truck and bus idling study, for example. These are very important
activities that should be funded; however, the resources to support them should
not be taken from state and local air grants.
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EPA’s practice of setting aside and spending Section 105 grants, rather than
distributing them to state and local air agencies, is particularly troublesome be-
cause the Agency has decided to make these expenditures unilaterally. There
are certainly instances in which it is expeditious for EPA to withhold grant
funds from state and local agencies to be spent at the national level, including
making equipment purchases on behalf of state and local air agencies or to pay
for projects or activities that state and local agencies have decided to support
collectively and for which it is administratively more advantageous to have EPA
fund directly. However, the decision to withhold state and local grant funds for
expenditure directly by EPA should only be made after conferring with state
and local air agencies and obtaining their concurrence. This should be done only
for activities that are the responsibility of state and local air agencies.

In this fiscal year and in the future, the Committee directs EPA to fund activi-
ties such as those identified above (i.e., training, the emission inventory project,
the heavy-duty bus and truck idling study), and similar activities that are fed-
eral responsibilities, from within the agency’s own budget and to allow state
and local agencies to use the funds that Congress has earmarked for the many
important responsibilities facing them. Additionally, in fiscal 2001 and in the
future, EPA should withhold state and local grant funds at the national level
to pay for activities or programs only if such activities are efforts that will ben-
efit state and local air agencies, if the activities are the responsibility of state
and local air agencies and if state and local air agencies have provided their
concurrence.” (Emphasis added).

H.R. REP. NO. 106—674, DEPARTMENTS OF VETERANS AFFAIRS AND HOUSING AND URBAN
DEVELOPMENT, AND INDEPENDENT AGENCIES APPROPRIATIONS BILL, AT 61—62 (2001).

“In addition, the Committee directs the EPA not to use any of the funds appro-
priated or otherwise made available in this Act to make a direct assistance
grant to a national association or group of associations whose membership in-
cludes State program administrators without such association or group of asso-
ciations first obtaining written approval from each member State. If one or
more member States do not give their advance approval, EPA may make the
direct assistance grants to the association with an amount deducted from the
total available direct assistance grant amount based on the States’ population
as a percentage of the total membership’s population times the available
aghmant and direct those deducted funds to the individual States.” (Emphasis
added).

S. REP. NO. 108—353, DEPARTMENTS OF VETERANS AFFAIRS AND HOUSING AND URBAN
DEVELOPMENT, AND INDEPENDENT AGENCIES APPROPRIATIONS BILL, AT 111 (2005).

Question la. Please provide copies of all written approvals from each member
state and local governmental agencies indicating permission to withhold financial
assistance under any environmental statute to be directly provided to STAPPA-
ALAPCO.

Response. STAPPA and ALAPCO are familiar with the House and Senate Appro-
priations Committee language that was quoted in the question. The excerpt from
H. Rept. 106-674 (2001) was not related specifically to funding for national associa-
tions, but, rather, was in response to the fact that EPA was setting aside and spend-
ing portions of Section 105 air grants on activities that the state and local air agen-
cies did not wish EPA to fund through federal air grants and that EPA should have
been using its own budget to support. These included certain training activities, an
emission inventory project and a mobile source study, as identified in the report lan-
guage. The language was designed to ensure that EPA obtained the concurrence of
state and local air agencies prior to setting aside funds for those types of activities.

The second excerpt, from S. Rept. 108-353, pertained to fiscal year 2005 appro-
priations. However, the Conference Committee subsequently superseded that pas-
sage in its report, stating “The conferees have not included language that directed
EPA to deduct from grants to state associations for a state that does not wish to
participate in the association, as proposed by the Senate. The conferees believe that
current recipients of such grants have administratively addressed this issue.” (H.
Rept. 108-792).

Question 1b. Please provide copies of all documentation from STAPPA-ALAPCO
to member agencies disclosing their rights in providing funding and dues to
STAPPA/ALAPCO.

Response. On August 24, 2000 (and updated on December 15, 2003) STAPPA,
ALAPCO and EPA jointly developed a comprehensive document explaining how the
STAPPA/ALAPCO headquarters is funded and providing details on how contribu-
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tions from individual agencies are determined and handled. This document, entitled
“Policy Statement on Funding the Secretariat of the State and Territorial Air Pollu-
tion Program Administrators and the Association of Local Air Pollution Control Offi-
cials,” which was shared with the Senate Environment and Public Works Committee
last summer, is enclosed for your convenience. This document has been provided to
the members of STAPPA and ALAPCO on several occasions, most recently in No-
vember 2004.

Additionally, in May 1999, the members of STAPPA and ALAPCO adopted a reso-
lution instructing EPA to provide federal grants each year to help support and oper-
ate the STAPPA/ALAPCO Secretariat and specifying that the funds should be re-
served from the national grant total, prior to allocation to the EPA regions. This
resolution is also enclosed for your information.

Question Ic. Please disclose a listing of all STAPPA/ALAPCO member agencies
and the dues paid by each member agency to STAPPA/ALAPCO.

Response. The membership of STAPPA includes 48 states (Colorado and South
Dakota are not members), the District of Columbia and four U.S. territories. Their
financial support of STAPPA varies based on their respective populations. ALAPCO
includes more than 165 local air agencies around the country. EPA maintains a list-
Xlﬁfff" gacl)ch state and local agency’s individual financial contribution to STAPPA and

Question 2. Please disclose information regarding all federal funding and assist-
ance agreements including grants, cooperative agreements, and contracts (herein
after simply referred to as assistance agreements) provided from any federal agency
to STAPPA/ALAPCO for the present fiscal year and five prior fiscal years. Such in-
formation shall include copies of the assistance agreements, the terms of the assist-
ance agreements, the amounts of the assistance agreements, documentation of ex-
pected deliverables, all documentation indicating compliance with the terms of each
assistance agreement, and all documentation indicating whether each assistance
agreement was subject to competition prior to award.

Response. Please see enclosures.

Question 3. Please disclose all annual filings with the Internal Revenue Service
including annual Form 990 filings for STAPPA-ALAPCO and the State and Terri-
torial Air Pollution Program Administrators and Association of Local Air Pollution
Control Officials individually for the most recent tax period and previous five tax
periods. Such disclosure shall include annual schedules of contributors and grants.

Response. Please see enclosures.

Question 4. Please disclose all annual financial statements for STAPPA-ALAPCO
and State and Territorial Air Pollution Program Administrators and Association of
Local Air Pollution Control Officials individually for the previous five years.

Response. Please see enclosures.

Question 5. Please disclose copies of all STAPPA-ALAPCO by-laws governing the
“rights of member agencies and explain the process by which STAPPA-ALAPCO in-
volves its member agencies in developing organization positions and policy state-
ments.

Response. Please see enclosures.

Question 6. Does STAPPA-ALAPCO have a position on regulating CO,?

Response. STAPPA and ALAPCO do not have a position on regulating CO,. One
of STAPPA/ALAPCO’s Principles for a Multi-Pollutant Strategy for Power Plants,
adopted in May 2002, is to “address all significant emissions from electric power
generation.” STAPPA and ALAPCO have two resolutions related to greenhouse gas
emissions: a Resolution on Early Reduction of Greenhouse Gas Emissions, adopted
in October 1998, and a Resolution on Global Climate Change, adopted in October
1997. These principles and resolutions are enclosed.

RESPONSES BY JOHN A. PAUL TO ADDITIONAL QUESTIONS FROM SENATOR JEFFORDS

Question 1. Should we amend the Clean Air Act to delay the existing attainment
deadlines therein? If so, why?
Response. No.

Question 2. Based on the States’ experience and data, what are the lowest cost
control options available to achieve attainment with the ozone and fine particulate
matter air quality standards by the deadlines in the Clean Air Act?

Response. As noted in our testimony, utilities are responsible for 68 percent of an-
nual SO, emissions and 23 percent of NOx emissions. By an order of magnitude,
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they are the most cost-effective category of sources to control because of their con-
tribution to pollution, their size and the ready availability of control technologies.
Local control measures are not as cost-effective—nor will they be sufficient to attain
the health-based ozone and fine particulate matter air quality standards by the
deadlines in the Clean Air Act. As EPA explained in its analysis for the Clean Air
Interstate Rule, “a substantial part of local emissions is attributable to mobile
sources, small business, and household activities for which practical, large-reduc-
tion, and quick-acting emissions reductions measures could not be identified at this
time” (69 Federal Register 4599, January 30, 2004). A strong national program to
control electric utility steam generating unit emissions is needed for states and lo-
calities to attain the ozone and fine particulate matter air quality standards by the
deadlines in the Clean Air Act.

Question 3. EPA estimates that the 1990 Clean Air Act Amendments may have
already reduced some 70 million tons of pollution. Could you compare the pollution
that would be reduced by application of the STAPPA principles and the amount re-
duced by S. 131 (or S. 1844) over the course of the next 20 years?

Response. The difference in annual emissions between application of the STAPPA/
ALAPCO principle of best available controls and Clear Skies can be estimated using
the associations’ analysis dated March 15, 2004, which was attached to my written
testimony and enclosed with this response. Attachment 3 of that analysis summa-
rizes the caps proposed in key legislative proposals and EPA’s 2001 straw proposal,
and caps achievable with today’s best available controls as estimated in STAPPA/
ALAPCO’s analysis. These technology-based cap ranges were calculated by the asso-
ciations using a range of reasonable best available control technology determina-
tions for retrofits of existing units. Focusing on the final caps, following is the rel-
evant comparison requested. In general, today’s air pollution control technology can
achieve caps that are about one-half the final caps in Clear Skies.

Pollutant Clear Skies Final Cap Best Technology Cap Range
NOx 1.7 0.88—1.26 million tons/yr
S0, 3.0 1.26-1.89 million tons/yr
Hg 15* 5-10 tons/yr

*Note that if the new Clear Skies de minimis exemption of 50 Ibs of mercury per year per unit is adopted, the resultant cap would be
greater than 27.5 tpy since there are about 1,100 coal-fired electric generating units.

Following is the annual difference between Clear Skies and the average of today’s
best retrofit technology range and what would be the cumulative difference over a
20-year period:

Annual Difference in Caps 20-Year Difference in Caps

NOx 0.63 million tons/yr
S0» 1.43 million tons/yr
Hg 7.5 tonsiyr ...
Hg* over 20 tons/yi

12.6 million tons
28.6 million tons
150 tons

over 400 tons

* Difference in mercury emissions with the 50 Ib/yr/unit Clear Skies exemption.

Question 4. What impact is S. 131 likely to have on visibility and regional haze?

Response. S. 131 dramatically weakens current provisions in the Clean Air Act
designed to improve visibility and reduce regional haze. It would repeal not only the
current Clean Air Act requirement that affected facilities apply the Best Available
Retrofit Technology to protect visibility in national parks (retaining it only for
sources within 50 kilometers of a Class I park area), but all the requirements of
sections 169(A) and (B), pertaining to visibility and regional haze. Congress in the
Clean Air Act recognized that sources all over the country—not just near Class I
park areas—contribute to regional haze and affect park visibility. Thus, the Clean
Air Act requires, among other things, that 26 categories of major sources put on con-
trol technology if they emit any air pollutant which may reasonably be anticipated
to cause or contribute to any impairment of visibility in a Class I area.

Question 5. Do you think it’s appropriate for the EPA to go back in time to reverse
regulatory determinations, like they are proposing to do on the mercury finding
from 2000?

Response. No, we do not believe it is appropriate. The regulatory determination
was based on, among other things, the Mercury Study Report to Congress (Decem-
ber 1997) and the Utility Air Toxics Study (February 1998). These studies and other
information the agency gathered confirmed that it was “appropriate and necessary”
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for EPA to establish regulations under Section 112 to control emissions of hazardous
air pollution from electric utility steam generating units. Nothing has changed since
December 2000 to make the establishment of standards under Section 112 no longer
“appropriate and necessary.”

Question 6. What impact will S. 131 have on the States ability to protect their
citizens from transported pollution and unhealthy air quality?

Response. S. 131 expressly rescinds important tools states and localities have to
address unhealthy air quality and transported pollution. All sources participating in
the emissions trading scheme are exempted from NSR requirements until 2015, re-
gardless of whether or not these sources impact air quality in the area or downwind.
States are also prohibited from applying NSR to modified sources under their EPA-
approved SIPs, and even if they are able to retain a program as a matter of state-
law only, they cannot take credit for it in their attainment or maintenance plans.
This preempts more stringent state programs. Section 3(a)(3) bars the application
of any §126 interstate air pollution remedy to affected facilities before 2014, thus
preventing states and localities from addressing transported air pollution in suffi-
cient time for attainment deadlines. More importantly, it requires EPA to make a
nearly impossible showing before it can apply such a remedy—the remedy would
only be available if EPA determined that there were no other possible cost-effective
measures to apply to any other source category. S. 131 also prohibits states from
restricting electric steam generating units (EGUs) in their jurisdiction from selling
their allowances out-of-state. Accordingly, if a state adopted more stringent emission
caps instate, there is nothing to prevent the EGUs from selling allowances to
upwind EGUs, thereby exacerbating transported air pollution.

Question 7. What impact could or would the “transitional” area classification have
on the existing system aimed at achieving the health-based NAAQS?

Response. The “transitional” area classification will delay achievement of the
health based NAAQS. The Clean Air Act requires attainment as expeditiously as
practicable, with an outer date of 2010 (with the possibility of a five-year extension)
for PM, s and with dates between 2007 and 2014 for most areas under the 8-hour
ozone standard. S. 131 provides that an area can be labeled “transitional” rather
than “nonattainment” if it can use modeling to show that it will attain these stand-
ards by 2015. Therefore, S. 131 automatically delays achievement of the NAAQS for
several years at the outset. In addition, labeling these areas “transitional” rather
than “nonattainment” has the following implications: (1) these areas are exempted
from the statutory requirement to attain as expeditiously as practicable; (2) these
areas will have less stringent NSR requirements, exempting all sources in the
area—not just those participating in the cap-and-trade scheme—from more strin-
gent control and offset requirements; and (3) there is no meaningful remedy for non-
attainment—if a state fails to attain by 2015, it merely needs to submit a SIP show-
ing it will attain by 2020 and is given until 2022 to attain. Furthermore, to the ex-
tent these “transitional” areas are transporting pollution downwind, less stringent
cleanup requirements in these areas and longer attainment deadlines will impede
downwind areas’ ability to achieve the health-based NAAQS on a timely basis.

Question 8. What changes to the Clean Air Act would you recommend to enhance
the ability of areas to achieve attainment of the NAAQS more quickly than the cur-
rent path?

Response. STAPPA and ALAPCO’s Principles for a Multi-Pollutant Strategy for
Power Plants (enclosed), adopted by our associations on May 7, 2002, outline what
we believe should serve as the foundation of a viable integrated national approach
for regulating air emissions from electric power plants on an expeditious schedule
with synchronized deadlines.

RESPONSES BY JOHN A. PAUL TO ADDITIONAL QUESTIONS FROM
SENATOR LAUTENBERG

Question 1. Can you explain why it is so important that a multi-pollutant program
for power plants be enacted that supplements existing law and not as a substitute?

Response. A number of tools and requirements provided for by the Clean Air
Act—including those related to New Source Review, visibility, the control of haz-
ardous air pollutants from utilities and states’ abilities to protect air quality in their
jurisdictions—have proven to be essential to state and local air agencies in their ef-
forts to achieve and sustain clean air; these tools and requirements must be re-
tained. In addition, we believe that, given the deficiencies of the multi-pollutant con-
trol program established under the proposed Clear Skies legislation, a program
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based instead on the existing law will provide far greater, and more certain and
timelier protection of public health and the environment.

Question 2. S. 1844 would repeal many provisions of the existing Clean Air Act
in order to “simplify” it. Isn’t this essentially returning to the failed approaches of
the past before 19907

Response. We do not believe it is necessary to repeal provisions of the Clean Air
Act in order to “simplify” it for the purposes of controlling emissions from utilities,
particularly if repealing provisions will compromise our ability to protect public
health and the environment, which we believe the rescissions in S. 1844 will do. In-
stead, as the Acid Rain Program established in the 1990 Clean Air Act Amendments
demonstrates, it is possible to establish and implement a viable new pollution con-
trol strategy within the framework of the existing law.

Question 3. All of New Jersey’s counties are currently out of attainment for PM, s.
EPA is claiming all these counties will be brought into attainment under Clear
Skies—do you agree? If so, by what date would they reach attainment?

Response. All of New Jersey’s counties are out of attainment for the 8-hour ozone
National Ambient Air Quality Standard (NAAQS) and 13 of New Jersey’s 21 coun-
ties are out of attainment for the PM, s NAAQS.

Ozone—Clear Skies will not bring any additional New Jersey’s counties into at-
tainment for ozone. This is because Clear Skies achieves little, if any, further NOx
reductions during the ozone season than is being achieved with existing rules (the
NOx SIP call). Also, there is the possibility that NOx emissions could increase dur-
ing the summer ozone period, because the Clear Skies cap is annual, and non-ozone
season decreases in NOx could be used to increase NOx emissions during the ozone
season.

PM, s—While Clear Skies would improve air quality in New Jersey, it is not clear
whether these improvements will be sufficient to attain the NAAQS. It is clear that
Clear Skies would not result in New Jersey’s attainment of the PM,s NAAQS by
the deadlines established in the Clean Air Act: 2010, with the possibility of an ex-
tension to 2015. We understand that New Jersey is reluctant to seek an extension
to 2015, because of the adverse health effects of PM, 5. Further, attainment by even
the 2015 extension date is unlikely because trading allowed for under Clear Skies
will push compliance with the Clear Skies’ 2015 cap well beyond 2015. Since sul-
fates from coal-fired power plants are the largest category of PM, s emissions and
reductions of SO, emissions from power plants are the most cost-effective way of re-
ducing PM, 5 emissions, it is economically efficient and environmentally appropriate
that all reasonable emission reductions (not just the least expensive) be achieved
from coal-fired power plants.

STATEMENT OF SENATOR BEVERLY GARD, CHAIR, ENERGY AND ENVIRONMENT
AFFAIRS COMMITTEE, INDIANA STATE SENATE

Mr. Chairman and members of the subcommittee: Thank you for the opportunity
to testify. My name is Beverly Gard and I have served as a member of the Indiana
State Senate for 16 years. I am chairman of the Senate Energy and Environmental
Affairs Committee, and the Public Health Subcommittee. I serve on the Environ-
ment Committee of the National Conference of State Legislators and previously
served as the committee chairman. Previously, I worked as a biochemist in the
healthcare industry.

My approach has been to balance the need for cleaner air and water with our re-
sponsibility to promote economic growth, jobs and opportunity for the citizens of my
state. I believe very strongly that such a balance can be found. It is possible to both
promote a cleaner environment and ensure a healthy economy. I'm pleased to testify
today on legislation that I believe strikes that appropriate balance and I appreciate
the opportunity to share my views.

I am pleased to see that the committee is, again, considering a multi-emissions
approach which, if properly crafted, would result in the largest power plant emis-
sions reduction program in history. Multi-emissions legislation enjoys the support
of a diverse group of organizations such as the National Governors Association, the
National Association of Counties and the Environmental Council of States. It has
also garnered support from labor organizations such as the International Brother-
hood of Electrical Workers and the United Mineworkers of America and business
groups such as the U.S. Chamber and the National Association of Manufacturers.

This range of support indicates to me that the multi-emissions approach hits that
“sweet spot”—it’s both good for the environment and the economy. That’s critical to
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a state like Indiana where our opportunity to grow economically is directly linked
to the ability of our state’s electricity providers to keep costs competitive.

In Indiana, approximately 95 percent of the electricity generated comes from coal-
fired power plants, second only to West Virginia. This compares to 70 percent for
all upper Midwest States and 52 percent for the national average. Indiana has the
9th lowest retail electricity prices in the nation and 24 percent below the national
average. Indiana utilities consume over 48 million tons of coal a year with over 32
million tons of that coal coming directly from Indiana mines.

Yet, since the Clean Air Act was last amended in 1990, SO, emissions are down
over 45 percent, and NOx, have been reduced by roughly 70 percent. The state’s
utilities have spent in excess of $3 billion to reduce emissions since 1990 and the
utilities in the state have recently estimated that they may have to spend $3 billion
more to comply with new pending EPA regulations.

Today, nearly 15 years after the passage of the 1990 Clean Air Act, Americans
are enjoying significantly better air quality, not at an insignificant cost, but at a
price our economy has been able to bear. So, if the Act has worked why do we need
a new multiemissions bill?

The answer is litigation and uncertainty. The Act includes multiple regulatory ap-
proaches to reduce the same emissions. In addition, despite the onset of regulations,
those regulations will be in court—creating uncertainty for the states that must
comply with nonattainment designations already made and for the utilities that
must comply with whatever the final outcome might be. There is even a question
in the regulations as to whether certain coal types will gain favored status over oth-
ers.

But let me tell you what else is at risk. The longer rules are fought over in court,
the longer the breathing public remains at risk. And, the longer the rules are in
court, the more difficult the task of meeting new EPA air attainment guidelines will
be—with states battling each other to secure emission reductions from sources out-
side their region.

However, with legislation, states are provided the roadmap to reaching these re-
ductions. In fact, using the NOx caps set in Clear Skies Indiana utility NOx emis-
sions would be reduced from 262,260 tons annually to 106,000 tons in Phase I and
less than 79,000 tons in Phase II. This represents a 60 percent reduction in Phase
I and a 70 percent reduction in Phase II from actual 2003 levels. Using EPA’s pro-
jections for the impact of Clear Skies all counties in Indiana should be in attain-
ment for ozone by the first phase in 2010.

And, under the new fine particles nonattainment designations of January 2005,
14 full counties and five partial counties in Indiana were labeled as nonattainment.
Using 2001 to 2003 data from fine particle monitors in the state most counties were
no more than 10 percent above the standard. With the SO, caps set in Clear Skies
Indiana Utility SO, emissions would be reduced from 805,000 tons annually to
253,000 tons in Phase I and less than 171,000 tons in Phase II. This represents a
69 percent reduction in phase I and a 79 percent reduction in Phase II from actual
2003 levels. Using EPA’s projections for the impact of Clear Skies all counties in
Indiana should be in attainment for fine particles by the first phase in 2010.

I would also like to spend a couple of minutes talking about another benefit that
a multiple pollutant bill will provide in the form of mercury reductions. As pre-
sented, the emissions reductions required under the Clear Skies initiative will pro-
vide companies with a clearly defined and efficient market based trading program
for all three pollutants. This creates planning certainty for utilities as they integrate
all pollution control retrofits for all three pollutants. More importantly, from my
perspective, it minimizes the financial impact to consumers. In addition, it allows
mercury emissions to be addressed on a national basis, providing uniformity and
consistency among the many states under a trading program run by EPA.

Multi-emissions legislation saves States environmental agencies large personnel
and budget resources which would otherwise be required to develop 48 individual
state programs which could be more efficiently implemented by EPA. I have heard
that it takes less than 20 people at EPA to run the entire SO, and NOx trading
program. That level of efficiency could not be duplicated by a piecemeal approach
to emissions reductions.

I realize that much of the debate around multi-emissions focuses on how much
and how fast. I have already outlined the significant emission reductions that will
be achieved through this bill in a key coal burning state. And, while I believe that
reducing mercury is extremely important, it is also imperative for Congress to recog-
nize that there remains a debate about the role of utility emissions in reducing mer-
cury levels in fish. Mercury as you know is transported far and wide and counties
burning coal with no controls also contributes significantly to the mercury levels in
the United States.
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Therefore, I am convinced that a phased in reduction over a reasonable time pe-
riod will provide the impacted utilities to get the reductions they can from SO, and
NOx controls while providing the time needed to test new mercury specific controls.
The adoption of the SO, and NOx caps in Clear Skies will help Indiana remove the
stigma of nonattainment and help Indiana businesses remain competitive and en-
courage new economic development.

Again, let me emphasize that these reductions do not come cost-free. Indiana has
already experienced significant economic losses as many of you on this committee
have felt in your own states. I want to emphasize that we need to ensure that caps
which are enacted, are achievable without breaking the bank. I live in this state,
my family lives in this state. I plead with you today that approaches to set in mo-
tion all of these controls be fair, be balanced, do not disadvantage Indiana coal or
the economies that thrive on that industry, and are enacted sooner rather then
later.

The planning certainty provided by a 3P legislation also sends the signal to power
companies and coal companies that coal will be an important and reliable long term
source of energy for our country. We have over a 250-year supply of useable coal
reserves in our state alone. A manageable implementation of emissions reductions
gives new clean coal technology, like IGCC and other new and clean ways to burn
coal a chance to develop and mature. This will help reduce the country’s reliance
of foreign energy sources, improves our energy security and has the added benefit
of keeping natural gas prices down.

Only Congress can take the guess work out of this public policy issue by passing
legislation that sets a long-term emissions reduction schedule to make the deepest
reductions in power plant emissions at the lowest possible cost to the consumer.

I would hope that the irony of arguing over specific cap levels beyond 70 percent
reductions is not lost on the members of this committee nor Congress as a whole.
Delay only brings with it, continued emissions and escalating costs. Those are not
things that I want to bring home to Indiana citizens. I close by asking that you work
together, irrespective of political party or geography, to pass this vitally important
piece of legislation.

I look forward to working with the Committee, the Administration and other key
members of Congress to help make this legislation a reality.

Thank you.
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U.S. EPA Final Designations for Fine Particle "PM 2.5" Standard
December 2004
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INDIANA UTILITY EMISSIONS

s02 NOx MMBtu Ozone season (t)
1990 1,499,176 800,000 1,037,325,900 333,333
2003 804,828 262,260 1,265,070,711 98,226
694,348 537,740 (227,744,811) 235,107
delta 46.3% 67.2% -22.0% 70.5%

clear skies allocations

2010 252,998 105,775
2015 170,681 78,688
2010 -69% -60%
2015 -79% -70%

Sulfur Dioxides Nitrogen Oxides
1990 1,499,176 800,000
2003 804,828 262,260
2010 252,998 105,775
2015 170,681 78,688

Ozone MMBTU
432,219,125
530,130,358
(97,911,233)

-22.7%
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RESPONSES BY BEVERLY GARD TO QUESTIONS FROM SENATOR JEFFORDS

Question 1. Should we amend the Clean Air Act to delay the existing attainment
deadlines therein? If so, why?

Response. I don’t have evidence that Clear Skies would delay implementation of
the Act. Even under the existing CAA structure, both the 8-hour ozone and PM, s
standards are new health standards that present new challenges to the EPA as it
develops new guidance documents for the states to use in developing attainment
strategies. The EPA has been slow in getting guidance documents out and more
time will be needed before the states know what the final guidance will require. In
the case of PM,s in particular the states must start from scratch in developing the
analytical tools and data needed to evaluate the large number of sources of fine par-
ticles, how much of the problem is local versus from regional sources, and then how
to control those sources that ultimately will bring their states into attainment.

As the states, EPA and Congress learned with the one-hour ozone standard it took
decades of hard work and scientific research to understand how best to control
ozone pollution for the varying mixes of sources in different regions of the country.
All the while the states continued to develop and modify attainment SIPs and
sources installed controls as expeditiously as they could. It is possible that we are
facing a similar situation with the new PM, s standard. Many believe that solving
the PM, s health standard around the country will be more difficult than the ozone
experience.

Protecting the public’s health is important to all of us but states and affected
sources would be burdened with an immensely complicated process and there is no
way to predict if deadlines will or can be met. This would all be simplified under
a multi-emissions approach.

Question 2. Do you think that it is prudent to increase gas emissions?

Response. No, it is important to continue the long term trend since 1990 of stead-
ily reducing SO, and NOx emissions which is precisely what would happen under
Clear Skies legislation. I know that Senator Jeffords voted for the 1990 Clean Air
Act amendments which called for only a 50 percent reduction in emissions and in-
cluded the very popular Acid Rain provision on which Clear Skies is modeled. As
I noted in my testimony, since the Clean Air Act was last amended in 1990, SO»
emissions are down 45 percent, and NOx have been reduced by roughly 70 percent.
The state’s utilities have spent in excess of $3 billion to reduce emissions since 1990
and the utilities in the state have recently estimated that they may have to spend
$3 billion more to comply with new pending EPA regulations.

With the SO, caps set in Clear Skies Indiana utility SO, emissions would be re-
duced from 805,000 tons annually to 253,000 tons in Phase I and less than 171,000
tons in Phase II. This represents a 69 percent reduction in phase I and a 79 percent
reduction in Phase II from actual 2003 levels (and almost 90 percent below 1990
levels). Using the NOx caps set in Clear Skies Indiana utility NOx emissions would
be reduced from 262,260 tons annually to 106,000 tons in Phase I and less than
79,000 tons in Phase II. This represents a 60 percent reduction in Phase I and a
70 percent reduction in Phase II from actual 2003 levels.

Question 3. How would you advise this Committee to determine whether the value
of the existing provisions of the Clean Air Act are worth more in health and envi-
ronmental benefits than any possible replacement provisions? What kind of informa-
tion would you use?

Response. As I noted above, my written testimony provided estimates the emis-
sion reductions that would be achieved in my state alone if S. 131 is enacted. Be-
yond the 70 percent reduction in utility NOx emissions already achieved since 1990,
another 60 percent reduction will occur by 2010. And beyond the 45 percent reduc-
tion in utility SO, emissions achieved since 1990, another 69 percent reduction will
occur by 2010. These percentages are the equivalent of nearly 700,000 tons of NOx
and over 1.2 million tons of SO,. The cap-and-trade systems in S. 131 are modeled
on the Acid Rain Program, which produced the largest and most cost-effective emis-
sion reductions ever achieved under any Clean Air Act program. The benefits are
easily calculable because of the statutory emissions caps, and will extend far beyond
Indiana’s borders.

In contrast, the recent interim report from the National Research Council dem-
onstrates the difficulty of attempting to quantify the relative benefits of just one
Clean Air Act program—the New Source Review program—when the statutory pre-
requisites are not clear emissions goals, but regulatory consequences that are trig-
gered by periodic investment decisions and other independent factors. The benefits
of the proposed legislation are certain in both quantity and timing, and deserve
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careful consideration by this Congress so that further progress is not unduly de-
layed.

Question 4. What are the lowest cost control options available to achieve attain-
ment with the ozone and fine particulate matter air quality standards on the exist-
ing schedule in the Clean Air Act?

Response. The EPA and the states have been working on these problems for many
years and will continue to work to find the best balance between achieving air qual-
ity goals and minimizing the cost of compliance on its businesses and citizens. Since
the sources of precursor emissions for both the ozone and fine particulate standard
are comprised of a local and a regional source component the lowest cost controls
will vary in different regions of the country. There is no silver bullet that will solve
all air quality problems in all areas of the country.

Large reductions from the electric power sector as contained in Clear Skies will
help lower the regional component of ozone and fine particulate and will likely bring
the vast majority of the American heartland into attainment with ozone and fine
particulates. But reductions in the Midwest will have little or no affect on achieving
attainment in the heavily urbanized areas in the Northeast. Pollution reductions
targeting local sources in large urban areas will be needed if these areas are ever
expected to reach attainment.

Question 5. You used the phrase “. . . as demographics change, as states’ prior-
ities change and technology changes . . .” to suggest that the Clean Air Act needs
to be modernized. What exactly does that phrase mean?

Response. In response to a question regarding my opinion of the power industry’s
support for improving air quality, I referred to changes in economies, demographics
and technology, subsequent to the enactment of the Clean Air Act. I believe that
the power industry wants to improve air quality. But from my perspective as a leg-
islator interested in achieving environmental improvements at costs that are afford-
able to the citizens of my state, S. 131 is a policy that will employ economic and
technological efficiencies far better than the current approach we are using. Much
progress has been made to improve air quality, but it will be increasingly costly to
improve it even more. I trust that all of the committee members are as concerned
as I am about increases in the price of energy and the real impact this has on par-
ticular demographic groups. According to the U.S. Department of Energy, families
with annual incomes under $10,000 spend 29 percent of their income on energy
while families with incomes over $50,000 spend just 4 percent. Emission reductions
that are faster and deeper than S. 131 requires will disproportionately affect lower
income families.

Question 6. According to EPA modeling of the Clear Skies approach, there are ten
coal-fired power plants in Indiana that EPA believes will not put on advanced NOx
or SOx controls before 2020. These represent one-third of the electric plants in Indi-
ana. They generate about 5,000 megawatts, have an average age of 49 years, and
in 2001 about 70,000 children with pediatric asthma lived within 30 miles of them.
Since Clear Skies will not clean them up any time soon, what should we do?

Response. There are two answers to this question. First, what is important for In-
diana and the country as a whole, are the levels of air emissions and emission re-
ductions attained overall, not the specific levels of controls at each specific power
plant unit. As I have noted above, Clear Skies will reduce emissions substantially
and continue the long-term emission reduction trend for SO, and NOx in our state.

Second, it is anticipated that by 2020 the vast majority of coal-fired generation
will be scrubbed in the state. Consider that the average allowance emissions rate
assuming no growth in demand in coal use in Indiana is less than 0.3 1bs. SO, per
million Btu by 2018 and about 0.4 lbs. in 2010. These rates simply cannot be
achieved without the vast majority of coal fired power plant capacity being
scrubbed. A similar picture emerges regarding the installation of SCRs given the
large NOx reductions required under Clear Skies.

Question 7. Should downwind states retain all of their existing rights under the
federally enforceable Clean Air Act to ensure that upwind sources of pollution are
not significantly contributing to or causing nonattainment in the downwind states?
If not, why not?

Response. Federalism is at the very foundation of the Clean Air Act. The Act ex-
pressly preserves the right of States to make decisions regarding the nature, extent
and scope of the emissions reductions and controls necessary to achieve and main-
tain the national ambient air quality standards within their states and in downwind
areas. States should be free to develop and implement a suite of emission reductions
and control measures that are based on the specific factors and criteria set forth
in the state legislation authorizing the development of their state implementation
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plans. Each State has a unique inventory of emissions sources, particular geo-
graphic features, and specific economic and energy concerns that must be accommo-
dated in the design and implementation of a successful air pollution control pro-
gram.

The existing Clean Air Act authorities for addressing interstate air quality prob-
lems were initially utilized to deal with multi-state urban areas or large sources
whose downwind impacts were direct and quantifiable. More recently, these authori-
ties have been utilized to deal with smaller and smaller increments of “regional con-
tributions,” whose total elimination would have no impact on the attainment status
of the downwind area. The massive reductions required by the proposed legislation
should be accompanied by a period of repose, to allow an opportunity to determine
in fact whether these reductions and other existing Clean Air Act programs will be
sufficient to eliminate any “contribution” from identifiable utility sources to a down-
wind nonattainment area.

Question 8. How many major sources of toxic air pollution in Indiana would be
exempt, for any period, from the current requirement in the Clean Air Act to use
maximum achievable control technology, if S. 131 were signed into law?

Response. S. 131 establishes a mercury cap-and-trade program that includes an
emissions cap for all coal-fired electric utility units that goes far beyond the levels
proposed by EPA as the maximum achievable control technology (MACT) standard.
Consistent with the effective cap-and-trade programs developed for the Acid Rain
Program and the NOx SIP Call, very low emitting units (under 50 pounds per year)
are not included in the program. Discussions with electric company representatives
in the state indicate that several dozen electric facilities emit below this level, and
make up a small percentage of total mercury emissions. The only other hazardous
air pollutant that EPA considers to be a health concern at present for electric power
generators is nickel from oil-based plants. Such plants are a very small percentage
of the electric generation in Indiana, and EPA is working on a regulation for this
source.

In addition, some non-electric sources could “opt-in” and, while reducing mercury
to a required level, could be exempted from reducing emissions of other hazardous
air pollutants. It is not possible to estimate the number of “opt-in” facilities or how
this might affect their emissions of hazardous air pollutants.

Question 9. The cap-and-trade program for SOx emissions created in 1990 handed
out permits to pollute, also known as allowances, to coal-fired power plants for free
or at zero cost to them. A 2004 report from the national Academy of Science said
that the social cost of an allowance auction is expected to be dramatically less than
allocation at zero cost. So, an auction results in greater value to society and the con-
sumer, but it obviously costs power generators more. Which system do you favor,
or would a hybrid system be best?

Response. Under the current Clean Air Act Amendments of 1990, SO, allowances
are for the most part allocated directly to power plants as opposed to being auc-
tioned. This system has worked very well and has achieved significant reductions
at a relatively low cost to customers. It is the most equitable system with electric
power companies and their customers that are incurring the added costs to comply
with the emission reduction requirements receive the emission allowances in order
to continue running their plants at significantly reduced emission levels. I support
the continuation of this type of allocation system in the future as embodied in Clear
Skies legislation.

Some have noted that auctions provide lower costs to society than allocation to
generators. However, this is usually predicated on how the proceeds from the auc-
tions are redistributed by the federal government and assumes that the government
would redistribute the proceeds “efficiently” in economic terms. (One method of re-
allocating proceeds that would increase economic efficiency would be cutting mar-
ginal income tax rates, for example.) Unfortunately, I am not very convinced that
this would happen based on past Congressional actions and would be concerned that
we would be creating another federal agency and another set of federal costs to col-
lect and redistribute the auction proceeds and these proceeds could total in the tens
of billions of dollars.

Most importantly, I am concerned how this system would affect electricity cus-
tomers in Indiana. We continue to have regulated electricity rates, so the higher
costs to electric companies to buy the auctioned allowances would result in still
higher costs to Indiana customers.

Question 10. What effect has the 29 or more legal actions filed by the utility in-
dustry against EPA Clean Air Act standards and regulations since 1990 had on cer-
tainty?
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While your question refers to legal actions filed by the utility industry, I am also
aware that many (perhaps more) legal actions challenging Clean Air Act standards
and regulations have been filed by environmental organizations, states, and others.
As you are doubtless aware, such litigation is brought to resolve uncertainties cre-
ated by ambiguous or conflicting statutory directives, or to challenge new or innova-
tive methodologies developed by EPA in the exercise of its administrative discretion,
and generally involves questions about the nature and scope of EPA’s regulatory au-
thority. The proposed legislation would address the proliferation of Clean Air Act
litigation by providing clearer statutory directives and resolving conflicts among
overlapping statutory programs.

Question 11. You suggest that 3P legislation sounds a signal to invest in IGCC
and cleaner ways of burning coal. Please explain that, referencing any supporting
economic data or analyses.

Response. Properly designed multi-pollutant legislation can help play a role in
promoting the continued use of the nation’s abundant and low-cost coal resources
which will alleviate pressure on the US natural gas demand. Over the past decade
most new power plants have relied on natural gas to produce electricity. This has
helped to drive up natural gas prices for all customers and lead to many companies
making decisions to leave the country and take those jobs with them.

As utility companies plan their approach on how to comply with the significant
SO,, NOx and mercury reductions over the upcoming decade they must also meet
the ever increasing demand for more power. This means that new base load coal
fired power plants that are inexpensive to operate as well as having the lowest pos-
sible emissions profile will need to be available to fill the gap otherwise utilities will
have to pick more expensive power generation options meaning more natural gas
units.

Question 12. You indicated that you would support the deepest reductions at the
lowest possible cost to the consumer. The Clear Skies bill is designed to be the low-
est cost to the producers, not the consumers. If we can make deeper cuts in emis-
sions without appreciably increasing the costs to consumers, would you support it?

Response. First of all, I don’t agree that Clear Skies is designed to be lowest cost
to producers and not consumers. In fact, producer costs are typically passed through
to consumers through regulated rates such as in Indiana or indirectly in fully de-
regulated states through power market prices. This means that lower costs to pro-
ducers is generally synonymous with lower rate impacts for consumers.

Second, I don’t believe we can make significantly deeper cuts in emissions without
appreciably increasing the costs to consumers. In the near term (the next five
years), there are already massive pollution control construction plans for scrubbers,
SCRs and other equipment ongoing. (For scrubbers alone, some 50 to 60 thousand
megawatts have already been announced for completion by the end of the decade.
Already, there are shortages in raw materials, equipment, and workers. Further,
the lead time for constructing a scrubber is three to five years given permitting
needs as well as engineering and construction schedules. Longer term in Phase II
of Clear Skies, as I noted the reduction requirements would already require that
the vast majority of coal fired generation in Indiana would be installing scrubbers
and SCRs. Significantly greater reductions would require that coal units be retired
or mothballed and replaced with much more expensive natural gas in many cases
leading to significantly higher consumer costs.

As T indicated in my answer to Question 5, higher energy costs disproportionately
impact low and lower income families. Every dollar spent on emission reductions is
an appreciable increase in cost that especially harms these families.

Question 13. Do you think it’s appropriate for the EPA to go back in time to re-
verse regulatory determinations, like they are proposing to do on the mercury find-
ing from 20007

Response. As I understand it, the determination made by EPA in 2000 was merely
the first step in a detailed investigation into utility emissions and control tech-
nologies—and that detailed investigation has not yet been concluded. I believe it is
both necessary and appropriate for regulatory agencies to continue their investiga-
tions and re-evaluate preliminary decisions as additional information becomes avail-
able, so that all relevant information is included in the final determination.

Question 14. Would you support a binding global treaty that required all nations
to reduce their mercury use and emissions?

Response. I could support an international treaty that implements U.S. law but
goes no further. First ever regulations to significantly reduce electric power com-
pany mercury emissions are due to be finalized by March 15, 2005. Other sources
such as municipal solid waste incinerators have already been regulated. I have been
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briefed that the United States is already complying with the existing international
“Long Range Transport of Air Pollutants” treaty, which requires mercury reduc-
tions. Regardless of what we do here at home, sources outside our borders will con-
tinue to be the dominant source of mercury deposition in the United States. Recent
research indicates that up to 75 percent of the mercury deposited over most of the
United States comes from outside our country (almost 700 tons of mercury from
China is annually transported through the atmospheric across the Pacific Ocean to-
wards the US according to EPRI scientists who have taken the measurements); U.S.
emissions of mercury are only 1 percent of the total global pool; and the Americas
(North Central and South) contribute only 11 percent of the total anthropogenic
emissions of mercury in the Northern Hemisphere (compared to 34 percent from
China and 14 percent from Central Asia). The United States is a leader in global
efforts to control mercury use and emissions.

Question 15. A recent Florida study showed that when power plant emissions
were stopped the deposition of mercury in waterways radically dropped. Are you at
all concerned that toxic hot-spots might develop if we use a cap-and-trade system
for t;)xics like mercury and don’t require at least some minimal reductions at each
unit?

Response. It is my understanding that the Florida study you are referring to tried
to link reduced mercury emissions from local municipal and medical waste inciner-
ators to reduced mercury levels in fish in the Everglades. It did not pertain to power
plants. Significant scientific questions have been raised regarding the validity of the
study’s conclusions According to EPA, mercury emissions from these incinerators
are different from emissions form power plants. Incinerators release mercury in
short bursts from much shorter stacks whenever material containing mercury is
combusted. The Everglades is a unique water body, with distinctive water chemistry
and ecological processes. The atmospheric transport model used by the state of Flor-
ida does not account for chemical reactions in the atmosphere and global sources
of mercury outside the state. Studies show that the amount of mercury being depos-
ited in Florida has changed very little, despite emissions reductions from in-state
incinerators. The attached comments from EPRI discuss more of the study’s errors
and misconceptions.

From what I've read and heard, no one can agree as to what a “hot-spot” is. It
seems like anyone can describe a lake or water body as a “hot-spot” if it has a state
fish advisory. I do not believe that a cap-and-trade program for mercury like the
one proposed in the Clear Skies Act or in EPA’s proposed mercury rule would cause
so-called “hot spots.” Studies of the acid rain allowance trading program and many
years of real-world experience show that trading does not significantly affect where
decreases in sulfur deposition actually occur. The overall success of the acid rain
SO, trading program leads me to believe that localized effects will not occur with
a mercury cap-and-trade program. Also, I understand that cap-and-trade programs
promote economically efficient decisions to reduce emissions from power plants, so
that plants with higher mercury emission rates will find it more cost-effective to
control mercury right away. No matter what, Clear Skies would dramatically reduce
power plant mercury emissions (to a level well below the estimated 40 percent re-
duction in mercury emissions from power plants due to the installation of conven-
tional control technologies to reduce sulfur dioxide, nitrogen oxide and particulate
matter).

Question 16. How much will Indiana’s utility NOx emissions be reduced by the
NOx SIP Call in 2010? How does this compare to the reduction required by S. 131
in the same year?

Response. Based on readily available information from EPA all electric utility
sources in the state of Indiana emitted 334,100 tons of NOx in calendar year 2000.
Under the NOx SIP call utilities are projected to emit approximately 236,000 tons
annually in the year 2010. With the implementation of Clear Skies Act utilities are
projected to emit approximately 97,400 tons annually in the year 2010. These reduc-
tions work out to be a 29 percent reduction in 2010 with just the SIP Call and a
71 percent reduction by 2010 with Clear Skies, with additional reductions con-
tinuing to occur after 2010.

Question 17. How would Indiana coal production be disadvantaged by a mercury
reduction requirement of 70-90 percent to be achieved by 2010?

Response. Indiana electric rates are some of the lowest in the nation. A primary
driver for the low rates that are enjoyed by our customers, businesses, and indus-
tries is that 95 percent of our generation is produced from an abundant, reliable
resource—coal. In fact, it is estimated that Indiana has a 300 year supply of coal.
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Any mercury regulation that would require a 70-90 percent reduction by 2010
presents two major issues. First, I am unaware of any mercury specific commercially
available technology that has been proven to be available at this time. There have
been a number of pilot projects that have provided promising results, but, once
again, have not been proven on large coal-fired units. Therefore, it is not techno-
logically feasible to meet this reduction requirement at this time without significant
disruptions to the electric power system. This is documented in the January 2005
study by the Energy Information Administration study entitled “Analysis of Alter-
native Mercury Control Strategies” where they projected over a 30 percent increase
in electricity prices in the Midwest if a 90 percent reduction was required.

Second, even if the technology were generally available, not every power plant
may be able to reduce mercury emissions by 90 percent and continue to afford to
operate. Such a sudden and major requirement to reduce mercury emissions may
force specific power plants to seek alternative fuels. One option for alternative fuels
could be a further push toward an already strained gas supply option. This in-
creased pressure on gas utilization could lead to higher gas prices that would nega-
tively impact all sectors of the economy including those on fixed incomes.

It should be pointed out that a major mercury reduction requirement that is not
reasonably phased in would not only disadvantage Indiana but the fuel diversity for
the nation. It is imperative that any future environmental regulation, including
mercury regulations, must allow regulated entities the opportunity to plan for the
required reductions so as to not unduly impact the fuel diversity of the nation.

Question 18. You suggested that greenhouse gases should be addressed in a dif-
ferent forum, not in multi-pollutant legislation regarding power plants. What would
be a more appropriate forum?

Response. Greenhouse gas issues are complex and they are not easily resolved.
However, I have observed that the power industry already has voluntarily taken
substantive actions to address emissions and is committed to doing more while the
science continues to evolve. Indiana is rich in coal and Cinergy and American Elec-
tric Power are national, perhaps world leaders in pushing the design envelope for
gasifying coal and commercializing large scale IGCC plants by the end of this dec-
ade. It should be easier and less costly to remove CO, from the flue gas of these
new plants compared to pulverized coal units once the removal technology is per-
fected. AEP is supporting research to dispose of the gas underground at its Moun-
taineer Plant in West Virginia.

As a legislator dedicated to improving the welfare of the citizen of my state, I
prioritize my work to bring results to my constituents on issues that are having an
immediate and real impact on them. I'm urging you and your colleagues to pass S.
131 now because I believe that the emission reductions for NOx, SO, will address
nonattainment areas for fine particulates and ozone and substantial emissions re-
ductions for Hg will be made very cost effectively as a co-benefit of the harmonized
NOx, SO, and Hg reduction programs. I don’t believe that there is such urgency on
the greenhouse gas issue. In my experience trying to pass legislation, loading bills
with too many provisions usually causes them to die or be terminally delayed. I fear
that trying to force the greenhouse gas issue into this bill will deny all of us
healthier air to breathe when this bill dies.

In my opinion, the proper place to debate this issue is in a global forum. But all
of the countries that emit greenhouse gases should be required to participate and
not be exempted. My understanding is that China, for instance, emits more CO,
thar{ the United States, but isn’t required to make reductions under the Kyoto Pro-
tocol.

RESPONSES BY BEVERLY GARD TO ADDITIONAL QUESTIONS FROM
SENATOR LAUTENBERG

Question 1. Senator Gard, we have made good progress in reducing air pollution
under the Clean Air Act Amendments of 1990, why not implement the existing law?

Response. As noted in my testimony, the primary advantage of the proposed legis-
lation is the certainty associated with statutorily establishing a clear timetable and
emissions cap for utility sources of SO, and NOx. The unparalleled success of the
Acid Rain Program provides assurance that the proposed reductions will be achieved
in a timely fashion at the lowest cost for energy providers and their customers.

Question 2. I understand that Indiana has higher rates of cancer, relative to the
national average. So you think CSI should repeal the application of Maximum
Achievable Control Technology requirements that apply to cancer-causing pollutants
for those facilities that reduce mercury?
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Response. I do not believe that experts in the health field would agree that mer-
cury causes cancer. My understanding is that mercury is a potential neurotoxin and
women who eat fish containing large amounts of methylmercury during pregnancy
can put their fetuses at risk for the brain and nervous system damage it can cause.
The FDA has issued guidelines regarding fish consumption by pregnant women and
young children. On average, less than 10 percent of the fish eaten in the United
States comes from freshwater sources.

The mercury cap and trade program in S. 131 is appropriate to reduce this risk.

In the short time available to respond to the questions, my limited investigation
suggests that Indiana’s cancer rate is lower than the national average. As a cancer
survivor myself I am very sensitive this issue.

Question 3. According to the Energy information Administration (EIA) CSI would
not reach the SO, reduction goals of the bill until after 2025 because of “early reduc-
tion” banking. Isn’t this too long to wait?

Response. In “From Obstacle to Opportunity: How acid rain emissions trading is
delivering cleaner air”, a 2000 report by Environmental Defense, a leading national,
New York-based nonprofit organization, represents 300,000 members, states that it
has been “widely credited for advancing the cap and trade proposal to reduce acid
rain.” The report discusses the basics of emissions trading and also the concept of
“early reduction” banking. It explains the environmental benefits of early reductions
in detail. On page 8, ED states:

“The common understanding of the adverse ecological effects of acid deposition
strongly suggested both that reducing cumulative SO, emissions should be the goal
of the program, and that early reductions were of significant environmental value.
The earlier the reductions, the sooner the ecosystems affected by acid deposition
could begin to recover their acid-neutralizing capacity. As a result, the economic dy-
namic created by an emissions cap with banking favored the environmental benefit
of early, extra emissions reductions.

Question 4. Don’t we need to reach health standards sooner than 2025?

Response. As explained in the response to question 3, substantial environmental
benefits will accrue due to early reduction banking. The principle of market based
trading programs is that sources are given economic incentives to reduce emissions
early and this encourages companies to install and operate control equipment ear-
lier. In contrast a command and control program provides no such incentives be-
cause companies just have to have to equipment operating by the compliance dead-
line and not before since it will cost them money to operate the controls before the
requirement actually starts with no corresponding economic benefit for the reduc-
tions.

In fact, in Indiana the early reduction program included in the recent NOx SIP
call resulted in the states power plants reducing their NOx emissions by thousands
of tons prior to the May 2004 deadline. Thus a large part of the emissions reduc-
tions from the trading programs in Clear Skies will occur early than they would oth-
erwise and thus provide better air quality earlier as well. And as my written testi-
mony cited, the EPA’s Clear Skies results showed that the nonattainment areas in
the state would be achieved by 2010.

STATEMENT OF RONALD R. HARPER, CHIEF EXECUTIVE OFFICER AND GENERAL
MANAGER, BASIN ELECTRIC POWER COOPERATIVE

My name is Ron Harper and I serve as the CEO and General Manager of Basin
Electric Power Cooperative. I appreciate the invitation to testify today, and I am
here to provide you with Basin Electric’s views concerning the Clean Air Act’s cur-
rent regulatory framework, how that framework impacts decision making within the
energy industry and how that process might be improved upon. Specifically, I am
here to support the passage of the Clear Skies Act.

Basin Electric is an electrical generation and transmission cooperative with 120
member cooperatives located in nine states. Our generation sources include approxi-
mately 3,400 megawatts of coal, gas, oil and wind, but we are primarily a coal-based
utility. The three base-load coal plants we own or manage are located in North Da-
kota and Wyoming and use both lignite and subbituminous coal.

Basin Electric is growing and we are looking at developing new base-load genera-
tion. After reviewing all of our options, it became clear to us that to meet our needs
for low cost base-load power, the best choice was coal. Both North Dakota and Wyo-
ming have ample supplies of coal and we have considerable knowledge of building
and operating coal-based generation plants. We have built gas generation for peak-
ing purposes and will build more. However, we do not believe it is prudent to build
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base-load gas generation and expose our membership to the rapid fluctuations in
natural gas prices. Further, we hope to grow our wind portfolio but due to the inter-
mittent nature of wind generation, it is not base-load generation.

To provide base-load power, Basin Electric is developing two coal-based facilities,
one to be developed in Wyoming and the other located either in North Dakota,
South Dakota or Iowa. Planning is proceeding. However, building a coal plant takes
long-term commitment. It takes 8 to 10 years to build a coal generation plant. The
confusion surrounding the current regulatory programs makes any business decision
made today risky. The planning horizons of the regulations and the regulated indus-
try simply do not match.

The development of any facility is predicated on the new plant meeting the nec-
essary emission levels required to be compliant with the regulation of the Clean Air
Act. Industry must know what the emission level targets are going to be once the
plant is commissioned to make the correct choices today. I believe that Clear Skies
will give us those targets and give industry the regulatory certainty that is missing
today.

ELEMENTS OF CLEAR SKIES

That being said, I would like to discuss Clear Skies and its impact to industry.
The current patchwork of regulations is duplicative and inconsistent, often with con-
flicting compliance objectives and deadlines. Clear Skies would improve this situa-
tion by providing a clear program to improve our nation’s air quality. Even so, it
should be noted that this legislation would have a significant financial impact on
Basin Electric. As I mentioned, Basin Electric runs three base-load coal facilities.
Two of them have advanced environmental controls while the other, Leland Olds
Station, meets all current regulatory requirements but is not scrubbed.

Under Clear Skies, we would need to substantially upgrade our Leland Olds facil-
ity. Further, because of the structure of the emissions allocations under Clear Skies,
it is likely that we would also need to buy allocations for our units that are already
scrubbed. This is an expensive prospect for our members that will be paying the bill.
We are willing to take that risk because it allows us to be more flexible in address-
ing future power needs. However, we believe that coal-based units having emission
controls as required under the present New Source Review (NSR) and Prevention
of Significant Deterioration (PSD) provisions of the Clean Air Act should not be sub-
ject to new and onerous emissions reductions.

The current regulations also prevent us from making prudent business decisions.
We have the opportunity to upgrade two currently scrubbed facilities with new
steam turbines. These new turbines would be capable of producing up to 45
megawatts more energy at our Wyoming plant and 30 megawatts more at one of
our North Dakota plants with no additional fuel requirement or added emissions.
We have not upgraded these turbines because of our concerns over the NSR pro-
gram. Due to the present structure of NSR, reasonable decisions to maintain and
upgrade facilities with no adverse impact to the environment are not being made.
We believe the ability to upgrade these units should be clearly allowed under the
Clear Skies Act without further emission reduction penalties.

The issue of protecting clean units from further reductions is something that is
important to Basin Electric. One way to address this issue is to recognize some of
the proactive and long-term planning that has already taken place on this issue. For
example, the Western States, through the Western Regional Air Partnership
(WRAP), have developed their own goals for a viable process. This effort should be
recognized and kept intact through Clear Skies.

Another issue of importance is coal sub-categorization for mercury. As the com-
mittee is aware, the various types of coal have properties that make regulating
them with absolute uniformity very difficult. Applying regulations in blanket form
without sub-categorization by coal classification would adversely impact the use of
coal across the country for future energy development.

The development of new units is also of concern. The current legislation creates
a small pool of allocations for new units, and we appreciate that improvement upon
the original legislation. This will lessen the barriers facing new units and encourage
newer, cleaner plants to come on-line.

In short, Mr. Chairman and members of the committee, for Basin Electric, Clear
Skies provides the opportunity to make difficult decisions with a higher degree of
certainty, whereas the current regulatory process is extremely cumbersome and un-
certain for us to plan with the knowledge and foresight necessary to make an in-
formed decision. The passage of the Clear Skies Act is important to Basin Electric
and I look forward to working toward its passage with the help of the committee.
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I want to thank Chairman Voinovich for taking the time to hold this hearing and
the Committee members for their attention to this issue.

RESPONSES BY RON HARPER TO QUESTIONS FROM SENATOR VOINOVICH

Question l1a. The Energy Information Administration estimates that the bills pro-
posed by Senators Jeffords and Carper would reduce coal production and generation
much more than Clear Skies. In your opinion, is that an impact that the coal indus-
try, specifically miners, can withstand?

Response. Basin Electric does not own or operate any coal mines; therefore we do
not have specific knowledge regarding the impact of the Clear Skies Act, Senator
Jeffords or Senator Carper’s bills on the coal industry, specifically miners.

I would suggest that information be solicited from the National Mining Associa-
tion or a coal mining company who would be better able to provide both quantitative
and qualitative responses to your question.

Question 1b. What would be the impact of decreased coal use on the consumers
you serve—businesses and those on fixed incomes?

Response. We would anticipate that the decrease of coal as the fuel source for our
electrical generating units would result in the increase of other fuel sources, such
as natural gas—a fuel that is much more volatile in price than coal. Coal reserves
are normally dedicated for a specific project and for the life of the project. This re-
sults in very long-term source and price stability for fuel supply. Natural gas prices
experience a great deal of volatility depending on the time of year, the month and
even the week of the sale. Natural gas prices are simply not as predictable as coal.
Therefore, we would anticipate the decreased use of coal would (1) result in greater
volatility and (2) greater cost of electricity to our consumers.

Question 2a. Some of the Members on the Committee and witnesses argue that
every power plant should be required to reduce mercury emissions by 90 percent
in the next several years. Is this possible?

Response. No, 90 percent reductions in mercury emissions from lignite and sub-
bituminous coals are not possible with today’s available technology.

Question 2b. What would happen to your existing coal-fired plants and to the con-
sumers that rely on it for electricity?

Response. The result would be less generation from coal, more generation from
natural gas and increased cost to our consumers.

RESPONSES BY RON HARPER TO ADDITIONAL QUESTIONS FROM SENATOR JEFFORDS

Question 1. Should we amend the Clean Air Act to delay the existing attainment
deadlines therein?
Response. No

Question 2. Do you think it is prudent to increase gas emissions?
Response. No

Question 3. Would you support a binding global treaty that required all nations
to reduce their mercury use and emissions?

Response. I do not think it is possible to have a “binding” global treaty regarding
mercury emissions. Many countries would not be able to undertake this type of obli-
gation given their current economic status.

Question 4. A recent Florida study showed that when power plant emissions were
stopped the deposition of mercury in downwind waterways radically dropped. This
should give us serious concern about trading toxics. Are you at all concerned that
toxic hot-spots might develop if we use a cap-and-trade system for toxics like mer-
cury and don’t require at least some minimal reductions at each unit?

Response. Although I am not familiar with this report, I have seen other reports
that have a different conclusion on deposition of mercury and hot spots. I under-
stand that there is considerable research being conducted by government agencies
and private research institutes that addresses this issue over a broad region. I
would defer any opinion on this issue until the research is completed and conclusive.

Question 5. If S. 131 were to become law, how would that change your organiza-
tions’ pattern of investment over the following time frames: 1 year, 3 years, 5 years?

Response. If S. 131 became law and we were certain of New Source Review re-
form, our cooperative would upgrade the turbines in two of our existing plants re-
sulting in greater generation without the creation of increased emissions. I would
expect these upgrades to occur within 5 years.
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Question 6. You indicated that Clear Skies will be expensive. How expensive will
it be for your organization and your ratepayers?

Response. It is our projected estimate that to comply with the Clear Skies Act,
Basin Electric would need to invest approximately $270 million at our existing gen-
eration stations. In addition our annual operating costs would increase by approxi-
mately $55 million. Significant rate increase to our membership would be required.

RESPONSES BY RON HARPER TO ADDITIONAL QUESTIONS FROM SENATOR LAUTENBERG

Question 1. Your testimony stresses the importance of regulatory certainly. But
S. 1844 significantly re-writes the Clean Air Act which is likely to provoke litigation
over the interpretation of the new law. Won’t this create greater uncertainty than
implementing current law?

Response. If S. 131 is enacted and incorporated into the Clean Air Act with great-
er clarity and greater certainty than current rules and regulations, I would expect
less litigation to occur. After 20 years the current law is still producing litigation
not only with respect to what constitutes “a major modification” under the New
Source Review provisions, but also constantly producing questions regarding what
constitutes Best Available Control Technology. It is not likely that greater uncer-
tainty would occur with new legislation.

Question 2. According to Mr. Schneider’s testimony, if the existing Clean Air Act
were fully enforced, we would obtain greater reductions in air pollution sooner than
gnder § 1844 and save thousands of additional lives each year. Why shouldn’t we

o0 this?

Response. I do not agree with Mr. Schneider that greater reduction in air pollu-
tion will occur with the existing Clean Air Act. In my opinion, I believe that S. 131
would achieve greater reductions in a shorter time frame.

Question 3. Senator Inhofe’s bill repeals existing Maximum Available Control
Technology standards applicable to facilities in several major industries, if they cap
and trade any pollutants under the bill, and requires only an EPA study instead.
Is this wise public policy? Does it make more sense to study the effects of removing
these controls for toxic chemicals before they are enacted?

Response. I can only respond as a coal-based generation cooperative, there is no
relief from MACT for us in the Clear Skies Act.

STATEMENT OF CONRAD G. SCHNEIDER, ADVOCACY DIRECTOR,
CLEAN AIR TASK FORCE

Mr. Chairman and distinguished members of the Subcommittee, my name is
Conrad Schneider, and I am the Advocacy Director of the Clean Air Task Force, a
nonprofit organization dedicated to restoring clean air and health environments
through scientific research, public education and legal advocacy. The Task Force ap-
preciates the opportunity to appear before you today and offer our views on the
President’s proposed Clean Skies Act (referred to hereafter as “CSA”).! Today, I am
also representing three other organizations: Clear the Air, the National Environ-
mental Trust and the United States Public Interest Research Group.

OVERVIEW

We strongly urge you to oppose CSA for the following reasons:

1. CSA offers pollution reductions of sulfur, nitrogen and mercury that are too lit-
tle and too late to adequately protect human health and the environment in a time-
ly way. Faster and deeper cuts are necessary, feasible, and cost effective, as the Ad-
ministration’s own models and methodologies—and in some cases its own written
analysis—demonstrate.

2. CSA is inadequate even as a “down payment” towards attainment of the na-
tion’s soot and smog standards. By EPA’s own models, CSA leaves 33 million people

1Two versions of the “Clear Skies Act of 2003,” the Bush Administration’s multi-pollutant leg-
islative language, were introduced in Congress in 2003. The first set of bills, S. 485 and H.R.
999, appeared on February 27, 2003. The bills were then revised and reintroduced as S. 1844
on November 10, 2003.

The two Clear Skies bills introduced in 2003 are collectively referred to in this testimony as
“CSA.” In instances where it is necessary to distinguish between the February and November
versions of Clear Skies, the bills will be referenced by their Senate designations, S. 485 (Feb-
ruary) and S. 1844 (November).
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in 27 counties in Georgia, Ohio and Illinois and other states breathing air that
flunks those standards at the attainment date of 2010.

3. CSA fails to address global warming pollution from the nation’s and the world’s
biggest single source of that pollution—U.S. power plants—despite the opportunity
to take action at what the Administration’s own analysis demonstrates is in some
cases a very modest to negligible cost.

4. Finally, in addition to setting targets that fail to adequately protect human
health and the environment, CSA would strip away virtually all existing provisions
of the Clean Air Act that could potentially require future emission reductions be-
yond these weak targets. These include provisions to protect local air quality, clean
air in our national parks, apply maximum available control technology to reduce
hazardous air pollutants from power plants, and abate interstate pollution that pre-
vents downwind states from assuring their own attainment of clean air standards.
Even worse, CSA would effectively move back the attainment deadlines for national
clean air standards themselves—in effect, delaying the standards to accommodate
the weak emissions requirements of CSA. In short, CSA trades nearly all the protec-
tions of the current Clean Air Act and its promise of continuous progress in cleaning
the air for a set of half-measures that will not achieve the Act’s air quality objec-
tives.

Speaking for the Clean Air Task Force, I should note that I do not come to this
hearing room today opposing in principle the concept of multi-pollutant power plant
legislation. To the contrary, my organization was one of the earliest and most vocal
proponents of such legislation and has twice testified before this subcommittee that
such legislation, if it provides the maximum available and cost-effective protection
of health and the environment, is worthy of consideration.

However, CSA does not meet that standard. (And, unfortunately, despite bipar-
tisan criticism of CSA, it is highly unlikely that multi-pollutant legislation that
meets that standard will see approval in the current Congress or be signed into law
by this President.)

Fortunately, this subcommittee, and America’s citizens, are not stuck with a
choice between flawed multi-pollutant legislation such as CSA and no progress on
cleaning up power plant pollution. For example,

e The EPA has proposed the Clean Air Interstate Rule, or CAIR, that would ad-
dress soot and smog pollution from power plants in two dozen Eastern and Central
States. My organization and many states and others have urged EPA to tighten that
rule and move forward its effective dates.2 If EPA does so, this will be a major step
forward for clean air.

e In addition, EPA has before it a remand from the courts to issue a new rule
to protect clean air in the nation’s parks; if EPA does its job properly, we can sub-
stantially reduce power plant pollution in the West as well as the East.

e The EPA has pending before it a rulemaking concerning Maximum Achievable
Control Technology to control the hazardous pollutant mercury, in which the weight
of evidence supports a 90 percent reduction in the nation’s power plant mercury
emissions, as well as other hazardous air pollutants from power plants.? As with
the CAIR rule and the national parks rule, the Administration could, with the
stroke of a pen, embrace the evidence of technical feasibility, as it recently did with
diesel emissions from new on and off-road diesel engines, and effectively take this
mercury issue off the table for the foreseeable future.

e Finally, the EPA and Department of Justice have brought cases for New Source
Review violations affecting more than one-quarter of the nation’s coal-fired gener-
ating capacity. Several of these cases have been settled in a way that significantly
improves regional and local air quality. Diligent prosecution of the remaining cases,
and others that can likely be brought—rather than undercutting the regulations
themselves, equivocation on the existing cases, and failure to prosecute new ones—
would further improve air quality.

With real and tangible clean air opportunities like these pending, one could con-
clude that it is effectively a waste of time for this subcommittee—and even more
so the Senate—to even consider such a flawed and controversial piece of legislation
such as CSA.

2Comments on Proposed Rule to Reduce Interstate Transport of Fine Particulate Matter and
Ozone (Interstate Air Quality Rule), 69 Fed. Reg. 4566 (January 30, 2004). Docket No. OAR-
2003-0053.

3 Comments on Proposed Emission Standards for Hazardous Air Pollutants; and in the Alter-
native, “Proposed Standards of Performance for New and Existing Sources: Electric Utility
Steam Generating Units,” 69 Fed. Reg. 4652 (January 30, 2004) and Supplemental Notice, 69
Fed. Reg. 12398 (March 16, 2004), Docket No. OAR-2002-0056.
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Accordingly, I first urge you to reject CSA. And, second, because EPA has all the
authority it needs to make major strides forward on power plant pollution, and the
prospects are dim for legislation that will achieve greater, faster gains, I urge you
to use your energy and influence to secure a tightening and swift issuance of the
CAIR, clean air in the parks, and mercury rules.

Let me now turn to the evidence in support of each of my major criticisms of CSA.

1. CSA Offers Too Little, Too Late And Feasible and Cost-Effective Alternatives Are
Available

First, let me address the evidence that the Clear Skies offers too little, too late
as compared with feasible and cost effective alternatives. To do so, let us compare
several multi-emission proposals against Clear Skies for costs and benefits.

Below is a chart outlining the major legislative proposals and their major cap and
deadline features. This chart includes CSA, as proposed to date; the Jeffords/
Lieberman/Collins Clean Power Act; the Carper/Gregg/Chafee Clean Air Planning
Act; and the EPA’s own “Straw” proposal of 2001.

(Let me note at the outset that I do not intend to get into a discussion of whether
certain presentations of EPA’s position in the past represented the agency’s view of
current regulatory requirements under the Clean Air Act or, as some EPA staff now
claim, were instead simply a tactic to “scare” industry into accepting multi-pollutant
legislation. The undeniable fact is that, in a very deliberate interagency review proc-
ess, EPA submitted a “Straw” proposal for legislation on power plant emission re-
duction targets and timetables that presumably represented its best view of what
was necessary and achievable to protect human health and the environment. The
“Straw” proposal is thus surely at least one appropriate benchmark against which
to compare CSA, as we have done.)
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1.87 million ton cap
by 2009

1.7 million ton cap
by 2013

2.1 million ton cap
by 2015

Sulfur
Dioxide
(S02)

4.5 million ton cap
by 2009

3.5 million ton cap
by 2013

2.25 million tons by
16

3.5 million ton cap
by 2015

Mercury
(HG)

5 ton cap by 2009
Each plant limited to
2.48 grams of
mercury per 1000
megawatt hours, or

less as determined
PA

24 tons by 2009
10 tons by 2013

Each unit must cut
issi 50% of

the mercury in
delivered coal by
2008 and 70% of Hg

Carbon
Dioxide (CO2)

2.05 billion ton cap
by 2009

Power plant
jemissions capped at
year 2006 level for
calendar years
2009-2012

Power plant
emissions capped at
year 2001 level by

in coal by 2013, or £ 2013 and beyond

meet an alternative
output emission
rale. Limited
mercury emission
trading and banking
is allowed.

MACT proposal: 34
tons by 2008
Section 112(n)

trading alternative:
34 tons by 2010

Section 111 cap and
trade alternative: 34
tons by 2010 and 15
tons by 2018

No limit on CO2
emissions

Source
Review

Retains NSR for
new plants, but
| eliminates offsets for
new sources with

ions fi

from
other sources; also
limits cost of new
source controls

Performance
standards for all

@ plants in 2010 with
4.5 Ibs/MWh SO2
and 2.5 Ibs/MWh
NOx

Final rule may
include NSR
rollbacks

Effect on other
CAA Programs

No changes to
visibility or air toxics
sections of existing
law

Would eliminate the
requirement for a
mercury MACT
standard for power
plants

Would grant a 20
year exemption from
BART requirements
in the visibility
provisions of
existing S 169A




138

CATF has commissioned a comparison of these proposals using EPA’s own tradi-
tional power system cost modeling, emission dispersion modeling and cost-benefit
methods, and employing consultants routinely retained by EPA to do this work. In
all cases, the model assumptions were calibrated to run “apples to apples” compari-
sons with EPA’s 2003 modeling of CSA.

The results are instructive: Each one of the competing proposals provides signifi-
cantly greater health benefits than CSA and those additional benefits far outweigh
the additional costs. This analysis is very conservative because it completely ignores
the added environmental benefits from the added acid rain reduction, added visi-
bility gains, reduced nitrogen saturation, additional reduced mercury deposition and
constraint of global warming pollution that CSA lacks.

For example, each of the alternative proposals results in significantly fewer
deaths per year in 2020 as compared with CSA—roughly 2,000 fewer in the case
of the Clean Air Planning Act and nearly 8,000 fewer in the case of the Clean Power
Act:

!Remaining Annual Power Plant Deaths

B Clean Power Act

1
18,000 B Ciear Skies Act }
16,000 O Clean Air Planning Act ;
000 O EPA Straw Proposal E
|
A

12,000

10,000

8,000
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Residual Deaths Caused by Power Plant Emissions

2005 2010 2015 2020

These data can be seen geographically in the following maps illustrating mortality
shrinking in the central United States with each more stringent proposal:
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Clean Power Act 2020

EPA “Straw” Proposal 2020

Clear Skies 2020
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On the cost side, the analysis shows that the alternative, tighter caps and time-
tables result in very little additional retail cost of electricity, essentially in the
“noise” level of the models. This result is especially notable since the Clean Air
Planning Act and Clean Power Act also include carbon caps that CSA and the
“Straw” proposal do not:

iRetaiI Electricity Prices

Doliars per MWH

M Clear Skies Act
O Clean Air Planning Act
1 EPS Straw Proposatl

B Clean Power Act ' ,

2005 2010 2015 2020

Finally, putting both costs and benefits together, and comparing the alternative
proposals to CSA, it is clear that the additional benefits in human health and life
from the alternative proposals substantially outweigh their additional costs (includ-
ing the carbon cap and added mercury control costs, for which no benefits are count-
ed), by anywhere from $14 billion to $34 billion annually. Put another way, the
health benefits of additional improvements beyond CSA exceed the additional costs
by as much as 8-to-1:
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These results are quite consistent with EPA’s own analysis comparing CSA to the
Clean Air Planning Act, which found roughly $50 billion in additional annual health
benefits in 2020 from the latter as compared with CSA, with a little bit over $2 bil-
lion in added annual costs:

.| PreliminaryEstimate | - ‘
Carper Proposal (S.3135)%|  Clear Skies (S. 2815)*
2010 2020 2010 | 2020
P Mortality, Chronic| 9,600 | 17,800 6400 | 11,900
Chronic Bronchitis 5,800 10,900 3,900 7,400
| __ERfHospital Admissions 8,400 15,500 5,600 10,400
Minor llinesses/Symptoms 11,000,000 | 20,000,000 | 7,200,000 13,500,000
Total Health Benefits Value |
(millions of 19998) $65,000 $140,000 | $43,000 $93,000

Chart and data from EPA Powerpoint Presentation, “S. 3135, The Clean Air Planning Act of 2002
Presentation for Jeff Holmstead,” November 2002.

CSA fails to deliver adequate ecological and aesthetic protection to natural re-

Air Act (See graph below):

sources as well. For mercury, CSA will result in 284 more tons of mercury emitted
into the environment than the 90 percent reduction required by a faithful reading
of the Maximum Achievable Control Technology (MACT) requirements of the Clean
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Mercury
Bush plan excess poliution: 284 Tons

Tons

Bush Plan

According to EPA’s Mercury MAPS tool which predicts how watersheds will re-
spond to changes in mercury deposition, CSA by 2020 would result in measurable
improvement in only 18 percent of modeled watersheds.

Effect of CSA on Mercury Concentration in Fish in 2010 and 2020

o |

88 (18%)

439

B Number of Watersheds with B Number of Watersheds with
> 10% Reduction < 10% Reduction
in Fish Hg Concentration in Fish Hg Concentration

With respect to Acid Rain, CSA’s nitrogen and sulfur caps are too weak and late
to allow recovery of damaged ecosystems even to begin by 2050! At the Hubbard
Brook Experimental Forest in New Hampshire, reductions in sulfur and nitrogen
emissions from electric utilities comparable to those in CSA have been evaluated.
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These results show improvements in the pH and acid neutralizing capacity of sur-
face water, as well as soil percent base saturation and aluminum. However, given
the acid-sensitivity of this site, these emissions reductions would not achieve full re-
covery even 50 years after their implementation. The graph below shows the results
for acid-neutralizing capacity relative to a target of 50 micro-equivalents per liter.
These results suggest that additional reductions in atmospheric deposition of nitro-
gen and sulfur would be required to mitigate ecosystem stress due to acid inputs
at the Hubbard Brook Experimental Forest by 2050. A similar analysis was con-
ducted looking at the current 1990 Clean Air Act, moderate, and aggressive emis-
sion reductions. As shown in the second graph below, these results also show that
chemical recovery would not be fully achieved under these scenarios at the Hubbard
Brook Experimental Forest.

Hubbard Brook Experimental Forest, NH
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Results from the Hubbard Brook Experimental Forest, NH

cAsA
—— Moderate control
P3 - - - Agressive control
L]

20
15 4
§§ 10 4
<5,
15
=
E-Q 10 4
el
o§ 54
2a

o

1970 1980 1990 2000 2010 2020 2030 2040 2050
Year

Likewise, the CSA caps are too lax to yield any noticeable improvement in visi-
bility in our nation’s national parks. The images below demonstrate the lack of im-
provement in polluted vistas at two of our most visited parks: Acadia National Park
in Maine and Great Smoky Mountains National Park between North Carolina and
Tennessee.
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In sum, it clearly cannot be said that CSA provides as much human health pres-
ervation of life and environmental protection as can be cost-benefit justified. To the
contrary, on this score, CSA well underperforms all the other proposals.
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But what of feasibility? Critics of more stringent proposals do not contend that
technology to reduce sulfur dioxide emissions (flue gas desulfurization) or nitrogen
oxide emissions (selective catalytic reduction) are not available to meet the more
stringent caps associated with the “Straw” proposal. These are proven, off-the-shelf
technologies. Instead, they contend a bottleneck of labor will prevent meeting the
deadlines of tighter legislation such as the straw proposal due to a bottleneck of
labor availability—chiefly of skilled boilermakers.

As shown in Appendix 1 to my testimony, and as summarized in the chart below,
this claim does not withstand scrutiny. Using EPA’s own estimates and analysis,
the available labor supply is more than sufficient to meet the deadlines outlined in
the “Straw” proposal (which is similar in timing and levels to the Clean Power Act
and more stringent than the Clean Air Planning Act):

IC i And Req Boilermaker
Man-Hours for FGD, SCR, and ACI
500,000,000
— Available Cumulative
450,000,000 +— Man-Hours
= = EPA Straw Proposal /
400,000,000 4— "= *CS| 2003 ——

350,000,000

Source: See Appendix 1

300000000 4 /
250,000,000

200,000,000
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150,000,000 1

100,000,000 ——— / S ——— ]
-- —
- — —
- —
50,000,000 +- — - —

In sum, CSA offers far too little, too late by way of human health and environ-
mental protections, while much better alternatives are available and cost effective.
On this ground alone, the subcommittee should reject CSA.

2. CSA Provides Too Little, Too Late to States Seeking Attainment of National Soot
and Smog Standards

There is another measure by which we can judge the adequacy of CSA: how well
it assists states and cities in meeting their legal obligations to comply with the 2010
deadlines for attainment of national soot and smog standards. By this measure,
CSA also fares poorly in comparison to alternative proposals.

Clean Air Act soot and smog attainment is not a theoretical issue for Governors
and Mayors in the South and Midwest. It is one with important and immediate eco-
nomic implications. When a region does not meet clean air standards, it must addi-
tional clean-up burdens on new and existing industrial facilities and can be denied
federal highway funds. At a minimum, nonattainment can—rightly—stigmatize a
region for people who would live or establish businesses there.

Because of CSA’s looser caps, and delayed implementation, however, CSA offers
the least help to states and regions seeking attainment, as shown by the charts
below, again from analysis commission by CATF using EPA’s models and meth-
odologies:
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As the charts demonstrate, CSA leaves 27 counties and 33 million people breath-
ing unlawfully dirty air in 2010, double the number of people and a 60 percent in-
crease in counties and left with dirty air by even the next least stringent bill, the
Clean Air Planning Act. Worse, even in 2020, CSA leaves some 25 million people
still in non-attainment areas—their health and economies unnecessarily threatened.
The adjacent maps below, comparing non-attainment counties (in red) under CSA
and the “Straw” proposal in 2010, show that Ohio, Georgia, and Illinois are among
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the states that face a noticeably bleaker attainment situation due to CSA’s laxer,
slower power plant emission curbs:

PM2.5 Non-attainment 2010 under CSA ... and under “Straw” proposal

3. CSA Fails to Address Global Warming, Despite the Availability of a Variety of Pol-
icy Approaches That Address the President’s Concerns

This is not the place to debate the details of global warming science. This sub-
committee has heard extensively from a range of scientists on this issue. I only note
in passing that the National Academy of Sciences, at President Bush’s request, has
reviewed the available science and concluded that the Intergovernmental Panel on
Climate Change had ample evidence for its conclusion that we may see a warming
of as much as 5 degrees Fahrenheit by 2100 due substantially to human influence.4
I also note that the recent Arctic Climate Impact Assessment, of which the United
States was a co-sponsor, concluded that the Arctic is already showing real evidence
of ecological distress due to human-induced warming.5 We can debate the degree of
warming likely to occur, and its ultimate impacts, but the evidence is surely strong-
er even than when President Bush first took office in 2001 that human activity, in-
cluding fossil fuel combustion from power generation, is warming the planet.

America’s power plant fleet accounts for roughly 40 percent of the nation’s anthro-
pogenic CO, emissions, and 10 percent of the world’s total anthropogenic CO, emis-
sions. Clearly, addressing global warming will require the US power sector to do its
share.

In his 2000 election campaign, President Bush acknowledged this evidence and
called for capping of CO, from U.S. power plants. In March 2001, the President
reneged on that pledge. His stated reasons were that capping of power sector carbon
dioxide would “lead to an even more dramatic shift from coal to natural gas for elec-
tric power generation” and “significantly higher electricity prices compared to sce-
narios in which only sulfur dioxide and nitrogen oxides were reduced.” ¢ Presumably
reflecting those concerns, CSA contains no CO; limits.

This omission is not only inexcusable as a matter of environmental policy; it is
also unexplainable by the President’s own logic. By the President’s own rationale,
the authors of CSA should have been open to discussing power sector CO, policies
which do not lead to a “dramatic shift” from coal to natural gas, or “significantly
higher electricity prices.”

Several such policies have been proposed, either in legislation or in public debate,
whose effects would not include appreciably greater gas use or higher electricity
prices. For example:

o EPA concluded that the price effects of the CO, limits contained in the Clean
Air Planning Act were likely to be “negligible” assuming availability of worldwide
carbon offsets, and the combined effect of all the Act’s requirements, including CO,,

4“Climate Change Science: An Analysis of Some Key Questions,” Committee on the Science
of Climate Change, Division on Earth and Life Studies, National Research Council National
Academy Press (2001).

5See Arctic Climate Impact Assessment, Impacts of Warming Arctic, Cambridge University
Press, 2004. p. 8.

6 Letter March 13, 2001 from President George W. Bush to Senators Craig, Roberts, and
Hagel.
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would be a mere 6 percent increase in the country’s natural gas-fired generation by
2020 with coal retaining a 45 percent market share.?

e The McCain-Lieberman bill and other CO, constraint policies were recently eval-
uated by American Electric Power, the largest user of coal in the Western hemi-
sphere, and Cinergy Corporation, the fourth largest. While neither utility endorsed
a specific bill, Cinergy stated its view “that under a “moderate’ scenario for GHG
emission reductions, the necessary rate increases would not place our region at a
competitive disadvantage within the United States or among most industrialized
countries.”® And AEP concluded from a similar review that CO, curbs in the range
of the McCain-Lieberman bill would not uneconomically strand investment in exist-
ing coal plants.® Both utilities have begun to undertake voluntary CO, reduction
programs in the range of those required by the Clean Air Planning Act and the
McCain-Lieberman bill.10

e In a response to a request from Senators Voinovich and others, EIA estimated
the cost of a 2008 power sector carbon cap at roughly $630 million annually in
2020—a small fraction of 1 percent of power sector revenues in that year.11

e In December 2004, the National Commission on Energy Policy, an expert panel
representing the electric, oil, labor, academic, government and environmental sec-
tors recommended a gradually implemented economy-wide CO cap, reflecting a re-
duction in carbon intensity, with a safety valve and future parameters depending
on developing country measures.'2 The United Mine Workers International Presi-
dent welcomed the proposal as “responsive to the prior objections of the UMWA and
other labor groups concerning the Kyoto Protocol and other recent climate change
legislation circulating in Congress.” 13

I do not mean specifically to endorse these alternative CO, proposals or analyses.
I cite them merely to illustrate how inexcusable it is that CSA’s proponents have
not even engaged in a discussion of potential CO, policies based on the President’s
own articulated principles. In this respect, CSA reflects a stance on this important
issue well outside the policy and even electric industry mainstream. For this reason
alone, CSA should not be even seriously considered as a starting point for debating
reformed power sector emissions law.

4. CSA Would Repeal or Undercut Key Protections and Policies in the Clean Air Act
Without Adequate Substitute Safeguards

In general, CSA repeals or significantly weakens many provisions of existing law
that have protected health and the environment since the enactment of the 1970,
1977, and 1990 Clean Air Act (CAA) amendments, including:

o Interstate air pollution protections;

e New Source Review requirements;

o Air Toxics controls applicable to the electric power industry;

e Provisions designed to bring air quality into attainment with national standards
and to protect areas from air quality degradation;

e The deadlines by which states must attain national air quality standards; and

o Visibility protections for National Parks.

For example:
o CSA would effectively repeal New Source Review (NSR) for power plants by:

e Changing the definition of the term “modification” to mean a change that
“increases hourly emissions at the unit’s maximum capacity.” (§483(d)(3))

7As EPA stated, “Offline analysis showed that the costs of compliance for the CO, constraint
would be low due to the wide availability of inexpensive GHG offsets. The net cost of the CO,
cap is negligible.” EPA Powerpoint Presentation, “S. 3135, The Clean Air Planning Act of 2002
Presentation for Jeff Holmstead,” November 2002, p. 8. For generation figures, see page 13.

8Cinergy Corp. “Air Issues: An Analysis of the Potential Impact of Greenhouse Gas and other
Air Emissions Regulations on Cinergy Corp.” (December 2004) at p. 41.

9 American Electric Power Inc., “An Assessment of AEP’s Actions to Mitigate the Economic
Impacts of Emissions Policies,” (August 31, 2004).

10Bruce H. Braine, “AEP’s Strategy for Managing Climate Change Risks: The Value of GHG
Reductions, EPA’s SF6 and the Environment Conference”, December 1, 2004, p. 10; The Cin-
cinnati Enquirer, Wednesday, September 10, 2003, “Cinergy to reduce airborne emissions: Vol-
untary effort aims at greenhouse gases”.

11 Energy Information Administration, “Reducing Emissions of Sulfur Dioxide, Nitrogen Ox-
ides, and Mercury from Electric Power Plants,” Office of Integrated Analysis and Forecasting
U.S. Department of Energy (September 2001) SR/OIAF/2001-04.

12 National Commission on Energy Policy, “Ending the Energy Stalemate: A Bipartisan Strat-
egy to Meet America’s Energy Challenges,” (December 2004).

13 United Mine Workers International Press Release, “United Mine Workers of America Com-
mends Newly Released Report by The National Commission On Energy Policy,” December 8,
2004.
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The Clean Air Act currently applies NSR to a facility if it undergoes a phys-
ical or operational change that causes its annual emissions to increase sig-
nificantly. The approach taken in CSA would allow power plant operators
to keep plants operating for a 100 years without applying modern emission
controls. This is a regulatory immortality provision.

e Prohibiting states from applying NSR to modified sources under their
EPA-approved State Implementation Plans. Even if they are able to retain
a program as a matter of state-law only, see the Savings Clause of §483(e),
they cannot take credit for it in their attainment or maintenance plans.
This preempts more stringent state programs. (§483(a) (“An affected unit
shall not be considered a major emitting facility or major stationary
source . . . for purposes of compliance with Part C and Part D of Title 1.”)
o Effectively ignoring the effect of emissions from new facilities on non-at-
tainment areas. Under language inserted into S. 1844, regulators must
“deem” that a new facility will not interfere with attainment efforts in
areas with dirty air, regardless of the data, as long as those areas have
been in “full compliance” with the Clean Air Act for the preceding three
years (non-attainment designations notwithstanding). (§483(c)(2))

¢ Requiring only “reconstructed units”—and not “modified units”—to “com-
ply with the either the performance standards of Section 481 or best avail-
able control technology as defined in Part C of title I for the pollutants
whose hourly emissions will increases at the unit’s maximum capacity.”
Compare §483(c) of S. 1844 (preconstruction review requirements applicable
only to “reconstructed units”) with §483(c) of S. 485 (preconstruction review
requirements applicable to “modified units”).

e CSA would repeal the requirements that certain power plants apply Best Avail-
able Retrofit technology (BART) to protect visibility in National Parks. The require-
ment is only retained for sources within 50 kilometers of a Class I park area.l4
(§483(a) and (b))

e CSA would repeal the requirement that EPA establish a Maximum Achievable
Control Technology (MACT) standard for air toxics emission from power plants.
EPA is left with establishing controls for non-mercury toxic pollutants with the re-
sidual risk provisions of CAA §112(f) in the period 2010-2018. See Section 3(a)(5)
of CSA. The effect is to delay power plant MACT for at least 10 years. Furthermore,
new language inserted into Section 3(a)(5) of S. 1844 establishes additional criteria
that EPA must meet before it can determine whether it should regulate the emis-
sion of non-mercury toxics from power plants.

e Section 3(a)(3) of CSA would eliminate protections against interstate air pollu-
tion by barring the application of any CAA §126 interstate air pollution remedy to
power plants before 2012. More importantly, it creates an impossible showing—the
remedy would only be available after all more cost-effective measures have been ap-
plied by the petitioning state.

e CSA would repeal the existing New Source Performance Standard (NSPS) pro-
gram (which is designed to evolve with technology) for new power plants and replace
it with a one-shot statutory standard (essentially foregoing benefits of advances in
pollution control technology) §481. EPA would have no mandatory duty to review
and upgrade the standard to reflect technological advances in pollution control. CSA
would also exempt modified units from NSPS. This section can be read to exempt
new power plants from current NSPS even if EPA misses deadline for promulgating
§481 standards.15

14The language of S. 485 would have indirectly repealed the current case-by-case BART per-
formance standards for new power plant units. See §483(a) and (b) (new sources located within
50 km of a Class I area are subject only “to those provisions under part C of title I pertaining
to the review of a new or modified stationary source’s impact on a Class I area”). The repeal
of BART is made clear in S. 1844. See §483(a) (“nor shall [an affected unit] otherwise be subject
to the requirements of [Clean Air Act] section 169A or 169B”).

15§481(c) of CSA would establish the following emissions standards for new power plants (in
lieu of NSPS):

(A) sulfur dioxide in excess of 2.0 Ib/MWh;

(B) nitrogen oxides in excess of 1.0 Ilb/MWh;

(C) particulate matter in excess of 0.20 1o/MWh;

(D) if the unit is coal-fired, mercury in excess of 0.015 1Ib/GWh, unless:

(i) mercury emissions from the unit are reduced by 80 percent;

(i1) flue gas desulfurization (FGD) and selective catalytic reduction (SCR) are applied to the
unit; or

(ii1) a technology is applied to the unit and the permitting authority determines that the tech-
nology is equivalent in terms of mercury capture to the application of FGD and SCR.

Continued
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e Section 3(a) of CSA would relax the deadlines by which areas must attain the
revised ozone and PM, s standards by providing non-complying areas with an auto-
matic extension of their attainment date to 2015. Current law (CAA §172) requires
attainment as expeditiously as practicable but not later than 5 years after designa-
tion (subject to another 5-year extension, again conditioned on passing the “expedi-
tious as practicable test”). Because designations for the new 8-hour ozone and PM, s
standards were made in 2004 and 2005, respectively, the Clean Air Act currently
allows citizens to compel their states to adopt measures that will ensure attainment
no later than 2009 (for ozone) or 2010 (for PM, 5). The current law also allows down-
wind states to use CAA §126 to petition for more timely pollution abatement and
attainment planning in upwind states. In contrast, CSA would in effect insulate
states from having to attain before 2015. This is a change made “necessary” by the
Administration’s acceptance of the electric industry’s preferred weak targets and
timetables for SO, and NOx controls. By choosing weak cleanup requirements, the
Administration would set in motion a guaranteed delay in meeting health standards
from what would otherwise be feasible (resulting in thousands more premature
deaths, asthma attacks, etc.).

e CSA would weaken requirements in existing law designed to bring areas into
attainment with national standards. Section 3(a)(3)(B) repeals the requirement for
application of Lowest Achievable Emission Rate (LAER) and offset requirements for
all sources in areas that get a new “transitional” designation. Under CSA, a non-
attainment area can qualify for the “transitional” designation by submitting mod-
eling that purports to demonstrate that the area will come into attainment by 2015.
Facilities in “transitional” areas would be subject to the requirements of the Preven-
tion of Significant Deterioration program (e.g., BACT), rather than the requirements
of the more stringent nonattainment NSR program (e.g., LAER). In addition:

e Under CSA there is no meaningful remedy for continued nonattainment—
if an area is still violating a NAAQS in 2015, the area is merely required
to submit another attainment plan in 2019. (Section 3(a)(3)(B))

e The bills would also weaken requirements that keep clean air areas from
being degraded by repealing the PSD Class II program as it relates to
power plants. Class IT PSD areas today protect the entire country (outside
nonattainment and Class I areas). Instead of having to show protection of
Class II PSD increments (in the law since 1977), a new or modified plant
would only have to show noninterference with NAAQS. As a result, a new
or modified power plant could increase emissions that degrade air quality
all the way up to the level of the NAAQS health standards.

It would be hard to imagine a more thorough evisceration of existing Clean Air
Act protections than would be performed by CSA.

CONCLUSION

CSA is the wrong policy at the wrong time. It offers too little, too late in emission
reductions to meet key environmental and health concerns. It strands too much of
the country in violation of clean air standards. It ignores global warming entirely
without even attempting to find a cost effective way forward. And it strips away the
procedural heart of the Clean Air Act while offering only weak and unacceptably
delayed emission caps in return.

Despite the inevitable bureaucratic and legal implementation challenges of the
current Clean Air Act, America would be far better served by tightening and final-
izing the current power sector emission rules currently in progress than by enacting
CSA. We urge the subcommittee to support that task, and refrain from serious con-
sideration of CSA as a basis for future power sector policy.

Thank you for your kind attention. I would be happy to answer any questions the
subcommittee may have.

APPENDIX 1

AVAILABILITY OF BOILERMAKER LABOR TO RETROFIT POWER PLANTS WITH EMISSION
CONTROL EQUIPMENT TO MEET THE REQUIREMENTS OF THE STRAW PROPOSAL

David Schoengold
MSB Energy Associates, Inc.

The performance standards for mercury set forth in the bills were weakened when the re-
quirements in S. 485 that controls be “operated so as to optimize capture of mercury” were de-
leted from S. 1844.
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Analysis of the available labor pool suggests that under reasonable assumptions,
sufficient boilermaker labor should be available to implement these scenarios.

The main source of data on labor availability and requirements is the EPA’s
“Final Report—Engineering and Economic Factors Affecting the Installation of Con-
trol Technologies for Multi-Pollutant Strategies,” October 2002 (EPA-600/R-02/073).
This report analyzes the need for boilermaker labor to install FGD, SCR, and ACI
on a per MW basis. It also analyzes the availability of boilermaker labor, including
those currently in the work force, the projected increases in availability of boiler-
maker labor, and other needs for this resource. EPA also reported on labor avail-
ability and requirements in its materials in support of the Clear Skies Initiative—
specifically in “Section F—Engineering and Economic Factors Affecting the Installa-
tion of Control Technologies”—however, Section F is less detailed than the October
2002 report.

According to the EPA report, building an SO, scrubber requires approximately
304 boilermaker man-hours per MW16, building an SCR for NOx removal requires
approximately 350 boilermaker man-hours per MW17, and building an ACI for mer-
cury control requires about 5 boilermaker man-hours per MW18. Thus, a total of 664
boilermaker man-hours per MW will provide SO,, NOx, and mercury control.

The EPA report also goes through a calculation of the number of boilermaker
man-hours available for the addition of emission controls (after adjusting for the
availability of boilermakers, and the other needs for boilermaker labor). According
to EPA, there were 17,587 boilermakers in 2000 of which 60 percent are available
for utility projects. This number is projected to grow at 5.3 percent per year. To
quote the EPA report,

“Since boilermakers earn more money than most other craft trades and the de-
mand for boilermakers should be steady and increasing, it is reasonable to ex-
pect that the growth in boilermaker numbers experienced these last few years
should continue for many more years. To assess the impact of this, it was as-
sumed that the boilermakers in the United States continued to grow at the 5.3
percent pace that the International Brotherhood of Boilermakers, Iron Ship
Builders, Blacksmiths, Forgers, and Helpers have set as a minimum growth tar-
get.” 19

The EPA report assumes that there will be other requirements in the utility in-
dustry for boilermakers (for maintenance and other construction) of approximately
13.5 million man-hours per year.20

Based on the current and projected availability of boilermaker labor and the other
demands for that labor, the projected availability of boilermaker labor for the pur-
pose of constructing emission control equipment is 13.8 million man-hours in 2005
growing to 21.9 million man-hours in 2010 and continuing to grow from there. This
is enough boilermaker labor to build add FGD, SCR and ACI to 160 GW by 2010
and 375 GW by 2015. This is shown in Figure 1 below.

16 A total of 760 man-hours per MW are required, of which 40 percent are boilermakers (page
41 of EPA-600/R—02/073).

17 A total of 700 man-hours per MW are required, of which 50 percent are boilermakers (page
41 of the EPA report).

18 A total of 10 man-hours per MW are required, of which 50 percent are boilermakers (page
41 of the EPA report).

19 EPA Report at page 45.

20 EPA Report at page 44—45.
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Figure 1. Capability to Add Control Equipment
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In contrast, the requirements of the Straw Proposal would mean the installation
of 94 GW of FGD and 123 GW of SCR by 2010, and 133 GW of FGD and 158 GW
of SCR by 2015. By 2020, the Straw Proposal would require the installation of 145
GW of FGD and 164 GW of SCR.2! This is far less than the projected capability
of boiler maker labor to install control equipment.

Figure 2 below shows the comparative availability of boilermaker labor for adding
emission control equipment with the need for this equipment under both the Straw
Proposal and Clear Skies.

21 Requirements for new FGD and SCR equipment to meet the emission limits of the Straw
Proposal and Clear Skies come from the outputs to the EPA’s Integrated Planning Model (IPM)
which is used for analyzing different emissions standards. Modeling of Clear Skies was done
by the EPA, while modeling of the Straw Proposal was done for the Clean Air Task Force by
ICF using the EPA’s IPM model.
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Figure 2. Requirements for Emission Control Equipment
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Figure 3 below shows the equivalent data expressed in boilermaker man-hours.
Figure 3. Required and Available Boilermaker Labor
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In conclusion, Figures 2 and 3 show clearly that there is expected to be sufficient
boilermaker labor available to meet the requirements of either the Clear Skies Ini-
tiative or the Straw Proposal.
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Summary of Testimony

Natural gas prices are likely to be higher in the future than in the last 15 years and power
generation is the fastest growing component of natural gas demand. New multipollutant
regulations are not a primary driver for the increase in gas prices, however. In addition, higher
gas prices are likely to reduce the potential for wide-spread switching from gas to goal as a result
of increased regulation. Finally, a gradually implemented multipollutant program that rewards
the development and implementation of new technology could promote a more balanced mix of
power generation assets and help avoid over-reliance on gas.
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COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS
UNITED STATES SENATE
SUBCOMMITTEE ON CLEAN AIR, CLIMATE CHANGE, AND NUCLEAR SAFETY
HEARINGS ON POWERPLANT MULTIPOLLUTANT LEGISLATION
TESTIMONY OF JOEL BLUESTEIN
May 8, 2003

Introduction
Thank you Mr. Chairman and members of the Subcommittee for the opportunity to testify today.
My name is Joel Bluestein and I am the President of Energy and Environmental Analysis, Inc.
EEA is located in Arlington, Virginia and has been providing energy and environmental
consulting services since 1974. Among our major areas of expertise are:

¢ Analyzing and forecasting the supply, demand and price of natural gas

e Analyzing the impacts of regulatory policy on energy markets
» Analyzing new energy technologies in the context of environmental regulations.

We have done this work for natural gas producers, pipelines, local distribution companies, power
generators, technology developers, the U.S. Department of Energy, the U.S. Environmental
Protection Agency and other public, private and institutional clients. I have been at EEA for 14
years and have over 20 years of experience in the energy and environmental field.

Today I'd like to briefly share with you our current outlook on supply and price of natural gas in
North America and some views on the relationship between that outlook and multipoliutant
legislation.

Gas Price Forecast

EEA quarterly prepares a 20 year forecast of North American natural gas supply, demand and
price that we call our Natural Gas Compass. Figure 1 summarizes our current view of the price
for natural gas over that period. It shows that we expect gas prices at the Henry Hub to average
about $5.70/MMBtu (in constant 2002 dollars) for the next two years and decline to a level
around $4.50/MMBtu for the remainder of the period except for brief periods later in the
forecast.

This is a significant increase from gas prices over the last 15 years, which have mostly stayed
below $2.50/MMBtu. The roots of this change have been quite visible in the last few years and
reflect the end of the "gas bubble" of the 1990s or more precisely the fact that the balance of
supply and demand for natural gas has been growing tighter in recent years. A tighter balance
between supply and demand results in higher prices and increased volatility. This does not mean
that we are "running out” of natural gas, it does mean that gas producers need to look further
afield and spend more money to meet the demand for gas, and that is reflected in the price.
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Figure 1

EEA Forecast of Natural Gas Price at Henry Hub
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Our forecast includes new development of natural gas in several U.S. areas including Alaska, the
deep Gulf of Mexico and the Rockies as well as imports from the Mackenzie Delta in Western
Canada and the Maritimes area off of Canada's east coast. We also project increased imports of
liquefied natural gas (LNG) through the four existing LNG terminals and the addition of several
new LNG terminals in the later part of the forecast. Finally, we project that adequate pipeline
capacity must be constructed to bring the gas to places where it is needed.

This scenario reflects what we see as a realistic though challenging period of growth for the
natural gas industry. It requires very large investments of capital, though not more than has been
invested in the past. It also requires a variety of positive policy decisions such as support for an
Alaskan gas pipeline, development of LNG terminals, construction of other new pipelines, etc.
If any of these does not occur, the price forecast is higher. One might say that there is more
upside potential than downside on gas prices.

This price forecast is driven by the consumption of natural gas growing from 22.3 trillion cubic
feet (Tcf) in 2002 to 28.2 Tef in 2015 and 30.4 Tcf in 2020. The largest portion of this growth is
in the power generation sector, growing from 4.3 Tef'in 2002 to 8.4 Tcf in 2015 and 9.5 Tefin
2020. While there is some variation, these consumption projections are not significantly
different from those developed by other forecasters, including the U.S. Energy Information
Administration.
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So 1 agree with the basics of much of what has been said on this topic:
e The gas supply/demand balance has gotten tighter and will remain tight.

e Gas prices will be higher than in recent history, perhaps significantly higher.

e Power generation will be the major growth sector for gas demand.

Relationship to Multipollutant Regulation

The question of how we can best and most appropriately ensure an adequate gas supply is a
complex and important one that is already being addressed in other forums. Ithink the question
for today is: "What does this gas price outlook say about environmental regulation of the power
generation sector?"

The EEA forecast does not include any significant switching from coal to gas in the power
generation sector. We do include the large amount of new gas-fired generation that has been
built in recent years, about 150 GW from 1998 through 2002, and continued construction of new
gas capacity in the near future. We also project new coal capacity coming on line, mostly after
2010.

It must be pointed out that, in certain areas, this new gas capacity actually reduces gas
consumption by replacing older, less efficient gas generation. We have seen old gas plants
retired in Texas because they cannot compete with the new, more efficient gas plants. It's been
estimated that replacing all of the old gas plants in Texas with new, state-of-the-art gas combined
cycle plants could reduce gas consumption for power generation by over 200 Bef per year. The
use of even more efficient combined heat and power (CHP) can make this reduction even
greater. The same is true in other parts of the Southwest, as well as parts of the West, South and
Northeast. In some states where markets have not opened up yet, this potential is currently being
lost because incumbent utilities can choose to dispatch their old less efficient plants rather than
the new plants.

There seems to be a lot of concern that, either on its own or due to various environmental
restrictions, the demand for gas for power generation will inexorably grow until it threatens our
economy. I think this concern is overstated and unfounded, certainly as regards the power
generation sector. Although we see continued growth in new gas-fired generation, we do not
expect massive switching from coal to gas under any 3-P regulatory scenario currently being
discussed.

At the gas prices we are forecasting, switching to gas will not be the most economic choice
except for the least economic, highest cost-of-control coal plants. The capital cost of a new
combined cycle plant is much less than a new coal plant, but still much more than the cost of
even a complicated control retrofit at most coal plants. And then, the cost of fuel for even an
efficient new combined cycle gas plant at $4.50/MMBtu is over $30/MWh. This is almost three
times the fuel cost for even an inefficient coal plant burning coal at $1/MMBtu or less. There is
a lot of money to be made on the coal side of that competition. This is reflected in the U.S.
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EPA's extensive modeling of regulatory scenarios in which they are hard-pressed to show any
significant switching to gas even with gas prices two or three times lower than the prices we are
forecasting.

The higher gas prices go, the better the economics of coal look. We might have greater concern
over switching if there were no way to burn coal efficiently and cleanly. But this is not the case.
There are many coal plants today that efficiently and economically limit their SO, and NOy
emissions and are highly competitive in the market. New coal plants being built are even
cleaner. New coal technologies being developed, such as integrated gasification combined cycle
plants, are cleaner and more efficient yet.

New technology is vital to addressing control additional pollutants such as mercury or even CO,.
The concern then becomes whether the appropriate technologies will be available to provide
adequate reductions. In the history of pollution control programs, industry has always found
ways to control pollution more effectively and less expensively than originally thought possible.
But that may be little comfort to plant owners who face a new set of pollution control challenges.

Multipollutant programs like the Clear Skies Act and those proposed by Senator Jeffords and
Senators Carper, Chafee and Gregg, despite differences in detail which I don't propose to
address, all will likely help the development of new, clean coal generation by providing
increased regulatory certainty and flexibility to find effective compliance solutions. Emission
cap and trade programs provide a variety of tools to address the problem, including: the timing
and stringency of the cap, cost mitigation measures and availability of off-sector trading.

One shortcoming of the Clear Skies Act in supporting new technology is that the
"grandfathering" approach to allowance allocation disadvantages new plants in general and new
coal plants in particular. The failure to allocate allowances to new coal plants creates a
disincentive for companies to develop these plants and drives the power sector more towards gas.
An allocation approach that includes new plants and rewards efficiency is one way to help ensure
that we can continue to rely on our substantial coal resources.

I agree with those who endorse phased implementation of emission caps. However, I would add
that starting the programs earlier and phasing them in more gradually is critical to ensuring the
availability of appropriate technology. Development of new technology requires a driver, which
in this case is regulation. Then technology development needs money and time for research,
development and commercialization. Command and control programs and cap and trade
programs with large reduction steps don't provide enough time for technology development.
However, delaying the imposition of the regulation doesn't provide a sufficient driver for
development. A series of gradual steps can jump-start technology development and keep it
moving.

This can be illustrated for the topic that probably creates the greatest concern for over-reliance
on natural gas - CO; reduction. I think it's clear that switching to gas alone is not an adequate
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approach to CO; mitigation. CO; reduction will require a mix of gas, renewable, and advanced
coal technologies such as integrated gasification combined cycle with sequestration or coal-
based hydrogen production, combined heat and power and other efficiency measures. Overly
aggressive near-term reduction requirements will not help us promote the development of new
technologies. On the other hand, neither will continued delay of regulation. The point was made
at the last hearing on this topic that delay in addressing CO; regulation is one more reason that
companies are reluctant to construct new coal capacity today. Finally, the long-term reduction
goals required to address climate change are much greater than the levels currently being
discussed even in 4-P legislation and must be recognized early to provide the right direction.

Figure 2 shows a cap and trade approach that applies gradual CO, reductions to jump-start
technology development and promote long-term solutions while avoiding near-term economic
disruption, including excessive switching to gas. In fact, in this approach, the emission cap
increases for the first several years, then levels off and begins a very gradual decline. It is
designed to reach an 80 percent CO; reduction by 2060, which is calibrated to meeting a 450 part
per million (ppm) atmospheric CO; level. An economic "circuit breaker" could be used during
the declining portion of the program to adjust the rate of decline and avoid economic disruptions.

Figure 2
Example of a Gradually Declining Cap on Carbon Emissions
from the Power Generation Sector

"Business as Usual"
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This approach would send an immediate signal that new technology is required and provide
financial support for new technology through an immediate, active market in CO, allowances,
even though reductions are not immediately required. It would provide immediate financial
return for "no regrets”, voluntary actions while reducing the transaction cost and verification
concerns. The schedule would also avoid any immediate devaluation of existing assets, since
major reductions don't start until 2015. At the same time it makes a commitment to meet the
long-term goals. More information on this approach is included as Attachment A. A similar,
less gradual approach could be used to promote new technology for mercury control.

Conclusion

In conclusion, we do see higher gas prices in the future, regardless of what regulations are
imposed on the power generation sector. This increase and its implications need to be addressed
separately from their implications on multipollutant regulation. However, higher gas prices will
increase the value of new, clean, efficient coal technologies. We need to continue the use of coal
as a major component of our power generating mix. However, the future of coal-based
generation should not be the continued use of 50 year old plants but rather the construction of
new, more advanced coal technologies. That, in fact, is probably the long-term path to wider use
of coal in our economy through the development of coal-based liquid fuels or hydrogen.
Multipollutant legislation can encourage the development of those technologies by providing
equitable allowance allocations for new plants and by setting gradually declining emission caps
from an early starting point.

Thank you again for this opportunity to speak and I'll be happy to respond to any questions at the
appropriate time.
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Testimony of Joel Bluestein
Attachment 1

CO; Reduction with a Declining Cap/Circuit Breaker
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RESPONSES BY CONRAD G. SCHNEIDER TO ADDITIONAL QUESTIONS FROM
SENATOR VOINOVICH

Question 1. You claim in your testimony that Clear Skies would not sufficiently
improve watersheds with regard to mercury. We know that the exposure pathway
of concerts is the amount of mercury contained its fish consumed by women of child-
bearing age. Studies such as that conducted by the Energy Information Administra-
tion indicate that mercury reductions from U.S. power plants will not significantly
decrease the amount of mercury found in fish, given that the amount of mercury
emitted by U.S. power plants is a very small percentage of total global mercury
emissions from man-made and natural sources. Please provide a list of studies that
lead you to conclude that reductions from U.S. power plants would significantly
lower the amount of mercury contained in fish consumed by woven in the United
States of child-bearing age.

Response. The Clean Air Task Force performed an analysis of the impact Clear
Skies would have on fish mercury concentrations. We utilized EPA’s REMSAD
model to estimate mercury deposition under Clear Skies in 2010 and 2020. The
REMSAD results were then used in conjunction with EPA’s Mercury Maps tool to
estimate how fish concentrations would decrease in response to decreases in deposi-
tion. We found that even under the 15-ton cap in 2020, 80 percent of the modeled
watersheds had a reduction in fish mercury concentration of 10 percent or less. This
implies that deeper cuts in mercury emissions, beyond those required by Clear Skies
will be needed.

We are aware that the Electric Power Research Institute (EPRI) has conducted
an analysis that concludes that a 70 percent reduction in power plant mercury emis-
sions would not significantly decrease human exposure to mercury in the United
States. We disagree with many of the assumptions EPRI uses in this modeling anal-
ysis as described below, but even EPRI’s analysis illustrates that for the Midwest
and Mid-Atlantic States, the primary source of mercury deposition is from U.S.
sources.

U.S. Mercury Deposition from Non-U.S. Sources

$00Z ‘$994n0S g A-UoU AQ UORNGLIUO0D %

MIM39SIVIM 7 EPRI Global and TEAY Regioral Mercury Models. 2000-2002 Giobat and U.S. Enissions - R[]

The primary driver for EPRI’s modeling results which indicate reducing U.S.
power plant emissions would not result in decreases in U.S. deposition, are EPRI’s
assumptions concerning the magnitude, atmospheric transport and ultimate deposi-
tion of global emissions in the United States. Basically, EPRI’s analysis is driven
by assumptions concerning the contribution of mercury emissions from China. These
assumptions have not been vetted by the broader scientific community and others,
using different assumptions have come to different conclusions. For example, as
shown below, Cohen, et al. in conducting a similar analysis concluded that the im-
pact of local and regional sources to mercury deposition in the Great Lakes is far
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greater than those of global sources—in contrast to EPRI’s findings that global
sources play a larger role in this region.!

Lake

Model 1: Cohen et al.
Regional Component
to Deposition

Model 2: Seigneur et al.
(EPRI)
% USA Sources

Superior

Michigan

Erie

51%
60%
93%

26%
33%
60%

Similarly, Nelson, et al. have concluded in a recent analysis that sources within
the U.S. play a far greater role than global sources in U.S. deposition than EPRI
estimates.?2 The fact is that the use of global models is highly dependent on the as-
sumptions within those models and there remains considerable scientific uncer-
tainty as to the validity of those assumptions.

In addition, the use of national scale models to assess fish consumption patterns
in the U.S. population and mercury exposure masks the impact of decreased deposi-
tion at the local level. This discrepancy in predicted impacts is readily apparent
when studies using measured data are consulted. These extensive studies have
shown that the primary source of mercury to aquatic ecosystems is atmospheric dep-
osition. Reducing mercury emissions will reduce mercury deposition, which in turn
reduces fish concentrations. Two recent studies support a quantitative link between
decreases in mercury deposition and mercury levels in fish.

e In South Florida, incinerator mercury emissions have declined more than 90
percent since the mid-1980s as a result of pollution prevention and the issuance of
stringent State emission limits. As a result, mercury in the fish and wildlife of the
Everglades has declined by more than 75 percent since the mid-1990s—a recovery
that the researchers called “remarkable” (for both the extent of the recovery and
how quickly it occurred).3

o In Wisconsin, researchers found that changes in atmospheric mercury deposition
can have rapid effects on fish mercury concentrations. A 10 percent decline in mer-
cury deposition correlated with a 5 percent decline in fish mercury concentration
over a period of 1 year.® A 30 percent decline in fish mercury concentration was
measured over a 6-year period. In addition, a concurrent reduction in acid rain dep-
osition contributed to an additional 30 percent decline in fish mercury concentra-
tions over the same time period.

As we note in our response to Senator Jeffords’ question infra concerning
hotspots, we agree that different mercury species deposit locally to varying degrees.
However, as explained below we disagree with the assertion that the elemental mer-
cury emissions emitted by U.S. power plants do not affect waterways in the conti-
nental U.S. The fact is that coal-fired power plants are the largest source of mercury
emissions in the U.S. They are a significant part of the mercury contamination prob-
lem and therefore must be part of any solution. To reduce fish contamination in U.S.
waters, it is evident that mercury reductions from domestic sources—and power
plants in particular—are required.

Question 2. You indicated in your testimony that you prefer EPA’s rules under
the existing Clean Air Act to the requirements in Clear Skies. However, your pref-
erence for EPA rules appears to be predicated on those rules being “strengthened”
before they are finalized. If EPA’s proposed Clean Air Interstate Rule, Clean Air
Mercury Rule, and Regional Haze Rule are finalized without changes that you be-
lieve are necessary, will you or other environmental groups litigate the rules? Do
you think litigation could delay the implementation of those rules?

Response. The Clean Air Task Force represents a number of environmental orga-
nizations in each of the three pending regulatory proceedings relating to the power
sector: the Clean Air Interstate Rule, Clean Air Mercury Rule, and Regional Haze

1Cohen et al., in press. Seigneur et al., 2004. As summarized in Mercury Science Briefing for
U.S. EPA, June 23, 2004. Briefing coordinated by Hubbard Brook Research Foundation.

2Nelson, S. Mercury Transport and Deposition: Alternate Data Sets. Presented at the 2005
Electric Utility Environmental Conference. Tucson, Arizona.

3 Florida Department of Environmental Protection, 2003. Integrating atmospheric mercury
deposition and aquatic cycling in the Florida Everglades: An approach for conducting a Total
Maximum Daily Load analysis for an atmospherically derived pollutant. Integrated Summary:
Final Report. October.

4Hrabik, T.R. and C.J. Watras, 2002. Recent declines in mercury concentration in a fresh-
water fishery: isolating the effects of de-acidification and decreased mercury deposition in Little
Rock Lake. The Science of the Total Environment, 2002.
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Rule. Because no final rules have yet been issued in any of these proceedings, no
decision has been made to challenge them if, and when, they become final. However,
if the rules are finalized in a form that fails to meet the requirements of the Clean
Air Act, as the current proposals fail to do, we are confident they will be challenged.

Our position is that under the law, a Maximum Achievable Control Technology
(MACT) rule for utility air toxics must be fully implemented by 2008 and that the
Clean Air Interstate Rule (CAIR) must be fully implemented by 2010. It is possible
that challenges to any final rules could delay implementation beyond those dates.
But the real question being asked here is whether Clear Skies will deliver superior
environmental performance compared to enforcement of the current Clean Air Act?
In our view, passage of the proposed “Clear Skies” legislation would guarantee that
the power sector achieves much less pollution reduction than required under current
law much later in time, even assuming any reasonable delay due to litigation. In
fact, Clear Skies’ weak emission targets are not fully achieved until after 2025 (see
answer to Senator Lautenberg’s Question 1 infra). So, the question for the environ-
mental community boils down to whether we: (a) fight in court to achieve pollution
cuts twice as deep as those in Clear Skies achievable potentially by 2010; or (b) lock-
in pollution levels twice as high as allowed under current law and not fully effective
until after 2025? Not surprisingly, our answer is that we will take our chances in
court to achieve the pollution reductions necessary to protect human health and the
environment rather than guarantee failure by agreeing to Clear Skies’ weak and de-
layed caps.

RESPONSES BY CONRAD G. SCHNEIDER TO ADDITIONAL QUESTIONS FROM
SENATOR JEFFORDS

Question 1. Should we amend the Clean Air Act to delay the existing attainment
deadlines therein? If so, why?

Response. No. Clear Skies would delay the dates by which areas must attain the
national ambient air quality standards for PM,s and 8-hour ozone from 2010 to
2015. Additional flaws in the legislation could allow the delayed 2015 deadline to
be pushed back to 2022. According to U.S. EPA, attainment of the annual PM, s
standard nationally could save the lives of 15,000 people each year.5 Thus, Clear
Skies 5-year delay in attainment of the PM, s standard could mean up to 75,000 un-
necessary premature deaths. Add an additional 7 years of delay and the toll could
be over 150,000 preventable premature deaths.

Question 2. Do we have a natural gas crisis and will a multi-pollutant bill that
includes carbon dioxide cause it to continue or start anew?

Response. There is no natural gas “crisis”. Instead of a crisis, we have a supply/
demand imbalance that needs to be resolved by the natural gas industry over the
next decade.

Natural gas prices today are much higher than prices over the 15-year period
through 2000. The roots of this change have been quite visible in the last few years
and reflect the end of the “gas bubble” of the 1990s or more precisely the fact that
the balance of supply and demand for natural gas has been growing tighter in re-
cent years. A tighter balance between supply and demand results in higher prices
and increased volatility. This does not mean that we are in crisis or are “running
out” of natural gas; it does mean that gas producers need to look further afield and
spend more money to meet the demand for gas, and that is reflected in the price.

Resolving our current supply/demand imbalance will require realistic, though
challenging period of growth. It will require large investments of capital, though not
more than has been invested in the past. It also requires a variety of positive policy
decisions such as support for an Alaskan gas pipeline, development of LNG termi-
nals, construction of other new pipelines, etc.

More extensive discussion of how our natural gas supply/demand imbalance
evolved and steps the natural gas industry needs to take to address this imbalance
are provided in the following attachments:

A. “Natural Gas Update”, Energy and Environment Analysis, Inc., September,
2003.

B. Testimony of Joel Bluestein, before the Committee on Environment and Public
Works, United States Senate Subcommittee on Clean Air, Climate Change and Nu-
clear Safety, Hearings on Power Plant Multi-pollutant Legislation, May 8, 2003.

5U.S. Environmental Protection Agency, Office of Air Quality Planning and Standards, 1996
Staff Papers on Smog and Soot Pollution: “Review of the National Ambient Air Quality Stand-
ards for Ozone and Particulate Matter.” (1996).
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Moreover, a multi-pollutant bill should have little or no impact on natural gas
prices and availability. Analyses by the EIA and analyses by EPA and the Clean
Air Task Force (using EPA’s IPM model as set up for EPA’s analysis of Clear Skies)
show that several proposed power plant multi-pollutant proposals have little or no
impact on natural gas consumption and prices, as shown in the tables below:

Table A—Selected results from EIA’s “Analysis of S. 485, the Clear Skies Act of 2003, and
S. 843, the Clean Air Planning Act of 2003 September 2003 Energy Information Administra-
tion, September 2003.”

Category Base Year (2001) CSI 2025 Carper 2025
Natural gas prices $4.12/mmbtu $4.14/mmbtu $4.16/mmbtu
Gas-fired power generation 411 billion kwh 1452 billion kwh | 1637 billion kwh
National natural gas consumption ........ccccovermrerrerrerisnsennns 23.26 TCF 35.55 TCF 36.64 TCF

Table B.—Projected natural gas generation in 2020 from IPM model analyses of S. 485, S. 843
and the EPA “Straw Proposals” &

csl Carper

EPA Straw

1531 billion kwh | 1560 billion kwh | 1590 billion kwh
11617 TBTU 11836 TBTU 11617 TBTU

Joel Bluestein's testimony (Attachment A) provides an explanation of why power plant multi-pollutant policies will have little impact on nat-
ural gas prices.

Natural gas and oil power generation
Natural gas consumption for power generation

Question 3. Would you support a binding global treaty that required all nations
to reduce their mercury use and emissions?

Response. Yes. Such a global treaty must complement—not replace—our national
efforts to reduce mercury emissions in this country as required by the Clean Air Act.
The U.S. is currently party to such a treaty, albeit one that needs to be strength-
ened, as discussed below.

The U.S. is one of 49 members of the 1979 Geneva Convention on Long-range
Transboundary Air Pollution, and one of 24 countries currently party to the 1998
Aarhus Heavy Metals Protocol to the Convention. That Protocol, which became ef-
fective in December 2003, initially targets emissions of mercury, lead and cadmium.
Among other things, it requires each party to reduce its national mercury emissions
to 1990 levels, and to set emission limits reflecting best available control techniques
on new sources by 2005 and existing sources by 2011. The Executive Body for the
Convention has recently established a Task Force to review the effectiveness and
adequacy of the Protocol. Metals may be added and existing requirements strength-
ened by amendment to the Protocol.

We support the work of the Convention (although we note that the U.S. is not
a party to a majority of the Convention’s substantive protocols). We believe, how-
ever, that the application of best available control techniques can produce substan-
tially greater reductions in mercury emissions than presently required under the
Heavy Metals Protocol. Therefore, we believe that the Protocol must be strength-
ened, and we would urge the U.S. to propose, or at the least support, an amendment
to accomplish that. We would also urge the U.S. to ratify those protocols that it has
not yet ratified.

We strongly also believe, however, that the Heavy Metals Protocol should not
serve as an excuse to avoid reducing mercury from U.S. power plants and other
sources to the maximum level of achievable reduction as required by the CAA.

Question 4. A recent Florida study showed that when power plant emissions were
stopped the deposition of mercury in downwind waterways radically dropped. This
should give us serious concern about trading toxics. Are you at all concerned that
toxic hot spots might develop if we use a cap-and-trade system for toxics like mer-
cury and don’t require at least some minimal reductions at each unit?

Response. Yes. We are concerned about toxic hotspots in the context of a cap and
trade system for mercury. First of all, many regions of the U.S., particularly the
eastern seaboard, are already experiencing high levels of mercury contamination as
evidenced by widespread fish consumption advisories. At this point in time we are

6Clear Skies results are from EPA’s IPM analyses; results for the EPA Straw Proposal and
the Carper Bill are from IPM runs conducted by ICF, Inc for CATF using the same model “set-
up” assumptions as used by EPA for their analysis of the Clear Skies Initiative.
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already faced with “hot regions” of mercury contamination, not isolated hotspots.
The cleanup of these regions is dependent on reducing the deposition of mercury.

The local deposition of mercury i1s highly influenced by the mixture of different
chemical species of mercury emitted by the power plant because each of these chem-
ical species are deposited locally to a varying degree.” It is well established that
mercury emitted by coal-fired power plants is a mixture of 3 chemical species: ele-
mental (Hg®) oxidized (Hg2*) and a very small fraction of particulate-bound mer-
cury. The types of mercury most likely to deposit close to the source are oxidized
mercury and particulatebound mercury. Elemental mercury is more likely to cir-
culate in the global atmosphere, however, at some point even elemental mercury is
oxidized (e.g., by ozone) and deposits. Some argue that the elemental mercury emit-
ted by coal-fired power do not contribute to mercury deposition in the U.S. However,
significant conversion between mercury species may occur during atmospheric trans-
port, and elemental mercury emitted in the Western U.S. could well deposit in the
eastern U.S. The notion that elemental mercury emissions simply disappear into the
global atmosphere and never affect the U.S. is incorrect.8

In addition, other factors besides mercury species also influence deposition includ-
ing the physical characteristics of the power plant and its location. Characteristics
of the boiler, such as the quantity of coal burned, stack height and the type of air
pollution control device in place, all influence the amount and type of mercury emit-
ted, and when and where it is deposited. The location of the boiler is important for
a number of reasons:

e The climate will affect the wet deposition of air toxics with a wet climate gen-
erally having higher deposition than a dry climate. Also the predominant wind di-
rection and surrounding terrain influence where pollutants are deposited.

o Watershed characteristics such as erosion potential affect how much mercury
enters the aquatic environment. Erosion potential is influenced by topography, ex-
tent of plant cover, soil erodibility, etc.

e The air quality in a region can affect mercury deposition. Ozone and acid gases
(e.g., hydrogen chloride (HCl)) can promote mercury oxidation, which increases local
deposition. High particulate concentrations could increase dry deposition of mercury.

e The health or environmental impact of the emissions will depend on where peo-
ple or sensitive ecosystems are located relative to the power plant, how many people
or sensitive organisms are in that location and whether they are exposed (e.g., to
contaminated fish).

The following table summarizes how each of these different variables may in-
crease or decrease local deposition.

Effect of Various Factors on Local Deposition and Human Exposure

Factor Effect on Local Mercury Deposition or Human Exposure
Air pollution control device Generally decrease; more likely to decrease oxidized Hg
emissions.
High stack height Decrease.
Terrain Variable. Increase where air dispersion is minimal.
Climate Increase in humid climate; decrease in arid climate.
High ambient ozone concentration ..........cccccoovovriverirneinneinne Potential increase.
High HCI concentration Potential increase.
Reduction reactions in clouds or plume ........ccccooevreierniirneinns Potential decrease.
Coal type
Bituminous Increase.
Subbituminous Decrease.
Lignite Decrease.
Proximity to water body Increase.
Consumption of locally caught fish Increase.
Poorly buffered or acidic water body . Increase.

The point is that there are multiple factors that influence when and where mer-
cury deposits and the subsequent impacts on public health and wildlife. EPA simply
cannot model with certainty whether or where hotspots will occur. EPA can only
predict with a high degree of uncertainty the likelihood of hotspots and this, in our

7EPA, 1997. Mercury Study Report to Congress. Volume III: Fate and Transport of Mercury
in the Environment. 452/R-97-005. December.

8See Mercury Science Briefing for U.S. EPA, June 23, 2004. Briefing coordinated by Hubbard
Brook Research Foundation.
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view is insufficient for the protection of public health and welfare. Furthermore, it
is particularly troubling that the Clear Skies legislation effectively removes the au-
thority a state may have to address local issues with a tighter cap or reduced allow-
ances. The only way to ensure that deposition is reduced in the most sensitive areas
is to require, as the current CAA does, emission reductions at every plant. At a bare
minimum, any cap and trade legislation should have a requirement that ensures
there are no emission increases at any power plant from the current year’s emis-
sions.

Question 5. What are the costs of not attaining the health-based NAAQS on the
schedule in the current Clean Air Act?

Response. U.S. EPA in its regulatory impact analyses and cost benefit analysis
of Clear Skies values each premature death at roughly $6 million.® As described
above in answer to your first question, Clear Skies would entail a minimum 5-year
delay in attainment of the annual PM,s ambient air quality standard. EPA cal-
culates that attainment of that standard would result in 15,000 fewer premature
deaths per year. Thus, the 5-year delay could result in as many as 75,000 unneces-
sary premature deaths. Failure to meet the attainment date on time will lead to
costs of tens of billions of dollars for each year of delay.

RESPONSES BY CONRAD G. SCHNEIDER TO ADDITIONAL QUESTIONS FROM
SENATOR LAUTENBERG

Question 1. 1 understand that under the Clear Skies Act the reduction goals for
S0,, NOx, and mercury which are set out for 2018 aren’t actually achieved until
after 2025. Can you explain how power plant operators can delay compliance for
such a long time?

Response. The Clear Skies Act allows power plant operators who reduce their
emissions (below the limits set forth in the current Acid Rain law) ahead of the
deadlines in the Clear Skies Act to “bank” (i.e., collect) additional emission allow-
ances for those reductions. Then, they can use those additional allowances after
2018 to cover emissions which are above the levels set forth in the Act. Only when
the additional emission allowances are used up will the plant operators actually
have to reduce their emissions to the levels set forth in the Clear Skies Act. The
computer models used by the EPA to analyze the Clear Skies Act (and other ap-
proaches to emission reductions) keep track of the accumulation of allowances for
early reductions and show the expected delay in meeting the preliminary and final
goals accordingly. EPA’s own modeling analysis of the Clear Skies bill predicts that
the bill’s nominal caps will not be reached until after 2025. See EPA’s graphic of
sulfur dioxide emissions vs. the cap under Clear Skies below:

9Source of $6 million figure—EPA Technical Addendum: Methodologies for the Benefit Anal-
ysis of the Clear Skies Act of 2003, September 2003, page 35.
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Clear Skies Does Not Achieve a 70% Reduction by 2018

£0; Emissions from Elecfricity Generstors:
Emissions Compared to the Cap under the Clear Skies Act
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Question 2. Your testimony discusses a wide variety of weakening changes found
in Senator Inhofe’s bill. S. 1844. Do these apply to industries and pollution sources
besides the electric utility industry?

Response. Yes. A wide range of industrial facilities other than power plants can
opt into Clear Skies under §407 of the bill. According to the bill, “any unit”—that
is, any stationary source of SO,, NOx, or mercury emissions—can opt into Clear
Skies through §407 as long as: (a) it is not an “affected EGU” and (b) its SO, and/
or NOx emissions are discharged “through a stack or duct.”10 If an industrial facil-
ity meets those criteria, its application to opt into Clear Skies cannot be denied by
the EPA Administrator, even if the Administrator determines that approving the
application would be harmful to public health.1! In return for their compliance with
Clear Skies’ caps on SO,, NOx, and mercury (if applicable), industrial sources that
opt in will be exempt from critical Clean Air Act provisions that limit toxic air emis-
sions, require new and modified sources to install modem pollution controls, and re-
duce the pollution that contributes to visibility-impairing haze in national parks and
wilderness areas.

Specifically, Clear Skies could substantially reduce the number of industrial facili-
ties that are subject to the following pollution programs:

MACT. Toxic air pollution is addressed under the Clean Air Act through the es-
tablishment of industry-specific pollution control standards that require facilities to
install the “maximum achievable control technology” (MACT).12 Under Clear Skies,
MACT standards that regulate toxic emissions from four major industries!3 would
no longer apply to facilities that opt into the bill’s emissions program for SO, NOx,
or mercury. Indeed, even if an opt-in facility emits only one of the three pollutants
regulated under Clear Skies, that facility would be exempt from MACT require-
ments that apply to numerous toxic pollutants. Facilities that are currently subject
to those regulations would not have to control their emissions of any toxic air pollut-
ant other than mercury.1* The list of pollutants for which this provision of Clear

10See S. 131 §§407(a), 402(30), 402(32). Industrial facilities that opt in under §407 would be
subject to Clear Skies’ mercury limits if they burn solid fuel and vent mercury emissions
through a stack or duct. S. 131 §407(a)(2).

11S. 131 §407(c).

12CAA §112.

13If an industrial facility opts into Clear Skies, it will be exempt from MACT standards that
apply to the following industries: industrial, commercial, and institutional boilers and process
heaters; plywood and composite wood panel manufacturers; reciprocating internal combustion
engines; and stationary combustion turbines. S. 131 §407(G)(1)(A).

148, 131 §407G)(1)(A).
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Skies would eliminate existing regulations includes many that cause cancer and
birth defects.

NSR. The Clean Air Act’s New Source Review (NSR) and Prevention of Significant
Deterioration (PSD) programs currently requires existing industrial facilities to in-
stall modern pollution controls when they make a physical or operational change
that causes their actual annual emissions to increase significantly.l> Under Clear
Skies, however, industrial facilities that take advantage of the bill’s opt in provision
are exempt from NSR and PSD until 2025, as long as they limit their emissions of
particulate matter.1é In effect, these facilities are given a 20-year grace period dur-
ing which they can make any number of changes that cause significant amounts of
new pollution, all without having to update their pollution control systems.

VISIBILITY IMPROVEMENT. Additionally, the Clean Air Act requires a broad
range of industrial facilities to install the “best available retrofit technology” (BART)
if such a facility emits pollution “which may reasonably be anticipated to cause or
contribute to any impairment of visibility” in national parks and other specially pro-
tected Class I areas.1?” That requirement would no longer apply to the vast majority
of industrial facilities opting into Clear Skies. Instead, these facilities will be exempt
from the Clean Air Act’s BART requirement until 2025, provided they limit their
particulate matter emissions.’® The only visibility improvement provision that
would apply to industrial facilities that opt into Clear Skies is a requirement that
new or modified facilities comply with PSD if they are located within 50km of a
Class I area.

Question 3. Aren’t there available technologies that can reduce mercury from coal-
fired power plants to a far greater degree than required by S. 18447

Response. Yes. There are several approaches!? available to reduce mercury emis-
sions to a greater degree that the 70 percent national reduction required by S. 1844,
including:

e Coal cleaning as a pre-combustion alternative,

o Installing conventional controls,

e Optimizing the mercury capture of existing control devices,

o Adding mercury-specific controls, and

e Multipollutant approaches (e.g., strategies to simultaneously reduce mercury,
NOx, SOx and particulate matter (PM)).

Coal cleaning removes about 23 percent of the mercury in the coal and is cur-
rently used for about 77 percent of eastern coals.20 Coal cleaning can thus offer ad-
ditional mercury reduction for units not already burning cleaned coal and a new
precombustion cleaning technology is now available for subbituminous coals that
remocs on average 70 percent of the mercury.2!

Conventional NOx and SO, controls on existing boilers already capture on average
about 36 percent of the mercury—with some configurations capturing well in excess
of this amount. In addition, we have seen from EPA’s own analysis that adding con-
ventional controls to existing boilers will capture an additional 29 percent of the
mercury.??2 For boilers that already have controls, optimizing the performance of
these devices for mercury removal (e.g., adding a bag to an existing fabric filter) has
the potential would increase mercury capture by these controls at least 10 percent.

Technologies designed to specifically capture mercury, or that offer Multipollutant
benefits are in various stages of development ranging from commercially available

15CAA §§111(a)(4), 165(a), 173(a).

16S. 131 §407(k)(1).

17CAA §169A.

185, 131 §407(k)(1).

197.S. EPA, 2002. Control of mercury emissions from coal-fired electric utility boilers: Interim
report including errata dated 3-21-02. Office of Research and Development. EPA-600/R-01—
109. April.

207.S. EPA, 2002. Control of mercury emissions from coal-fired electric utility boilers: Interim
report including errata dated 3-21-02. Office of Research and Development. EPA-600/R—-01—
109. April

21 See http:/ |www.kfx.com.

227J.S. EPA, 2003. Performance and cost of mercury and multipollutant emission control tech-
nology applications on electric utility boilers. Prepared for Office of Research and Development.
EPA-600/R—03-110. October.
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to bench-scale testing. The mercury capture efficiency of several of these tech-
nologies is summarized in Table 1.

Table 1.—Mercury-Specific or Multipollutant Control Technologies 23 24. 25. 26

Mercury Control Approach Percgr;tptl\gfercuw Comments
Conventional coal cleaning 23% Average removal for eastern bituminous coals.
Optimization of existing controls .... | Variable ................. Incremental increase in performance.
Installation of conventional controls | 29% ........ccccoveeuvenee National reduction achievable through implementation of pro-
posed CAIR rules.
Activated carbon injection with ESP | 60% .....ccooovevvrrnnne Addition of a small fabric filter would increase the capture ef-
for PM control. ficiency to 90%. Saving in sorbent costs would payback the
cost of the fabric filter in 3 to 4 years.
Halogenated activated carbon in- 90+% oo Month-long test achieved average 94% control efficiency.
jection with ESP for PM control.
Activated carbon injection with ex- | 90% ..cccovveevrrirnnnnee For subbituminous and lignite coals, an activated carbon that
isting fabric filter for PM control. is treated with iodide, sulfur or bromine would probably be
needed to achieve this high level of reduction.
COHPAC—TOXECON .....evvvevrrirnnne 904+% evvrerieeiiens This configuration is a small fabric filter in combination with
activated carbon injection. High capture efficiency for all
coal types.
Enhanced wet scrubbing ............... 50-80% .vrvrrrrrecn Control efficiencies vary with scrubber chemistry. Avoids excess
carbon in the fly ash.
K-Fuel® 70% Advanced coal cleaning techniques for subbituminous coals.
Powerspan—ECO® ..........cccovvvueeee 80-90% ...cevvevrrnne Multipollutant control. Also removes 98% of SO,, 90% of NOx,
and 99.5% of PMy 5.
Advanced Hybrid Filter™ >90% Used in conjunction with activated carbon injection.
Airborne Process ........ccccooeveeveiene. Up t0 75% woovcvvnece Multipollutant control. Also removes >95 percent of SO,, 60 to
79% of NOx.
LoTox™ Process >90% Multipollutant control. Also removes >90% NOx.
MerCAPTM e >80%.

ESP = electrostatic precipitator, PM = particulate matter

To address the question of control technology availability, in 2003 Senator Jef-
fords requested information concerning the availability and performance of mercury
control technologies.2’ In response, five pollution control equipment vendors re-
ported the following regarding commercial availability of mercury controls:

e Two companies were confident their technologies can reduce mercury emissions
from power plants by at least 80-90 percent from all types of coal combustion.

e One of these two technologies can achieve even greater than 90 percent capture
of mercury from the harder-to-control western subbituminous and lignite coals.

e Three out of the five companies responding indicated that their technologies are
currently available commercially.

e The remaining two planned to enter the market in 2004 and 2005.

In addition, options for optimizing criteria pollutant controls for mercury capture
are immediately available, as is the option for adding additional conventional con-
trols (e.g., NOx and SO; controls) to existing units. Table 2 summarizes the current
state of development of some mercury controls. There are numerous other variations

23 NESCAUM, 2003. Mercury emissions from coal-fired power plants: the case for regulatory
action.

247J.S. EPA, 2003. Performance and cost of mercury and multipollutant emission control tech-
nology applications on electric utility boilers. Prepared for Office of Research and Development.
EPA-600/R—03-110. October.

25 Environmental Energy Insights. M.J. Bradley and Associates. Volume VII, Issue 1, January/
February 2004.

26 ADA-ES, Inc. Presented at PowerGen, December 2004.

27The Real Status of Mercury Control Technology—December 3, 2003. Statement of James M.
Jeffords, Ranking Member, Senate Environment and Public Works Committee Pending EPA
Proposal to Deregulate Mercury. December 3, 2003.
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of these technologies under development (e.g., different activated carbon-based
sorbents) that are too numerous to list here.

Table 2.—State of Development of Mercury Controls 28 29, 30

Mercury Control Approach Commercial Status Projected Availability Date Comments
Conventional coal clean- | Available ........cccccoeennenee. Currently available ........... An option for 23 percent of eastern
ing. coals. See K-Fuel® for western

coals.
Optimization of existing Available ......ccccoovervrriinece. Currently available .......... Additional 10% control achievable
controls. on existing units.

Installation of conven- Available .......ccccoevrrrrenece. Currently available .......... 30% reduction projected to meet
tional controls. other emission limits for PM s.
Activated carbon injection | Available ...........cccccceunee. Currently available ........... Systems for power plants now being

offered by ADA-ES = and Sorbent
Technologies.
COHPAC-TOXECON ........... Available .......ccccoevrrrrenece. Currently available .......... Both components now commercially

available. Full-scale tests com-
plete on integrated system. 5-year
full-scale test will finish in 2007.

Enhanced wet scrubbing .. | Near commercial .............. 2005.

K-FURI® ...ocvoeae Near commercial Early 2005.

Powerspan—ECO® .......... Near commercial 3rd qtr 2004.

Advanced Hybrid Filter™ | Emerging Pilot-scale tests.

Airborne Process Emerging Pilot-scale tests.
LoTox™ Process . Under Development .......... Bench-scale tests.
MerCAPTM Under Development .......... Bench-scale tests.

MB Felt Filter Under Development .......... Bench-scale tests.

aSee http://www.adaes.com

More recently, on January 31, 2005, the Institute of Clean Air Companies (ICAC)
presented a briefing to Senate staffers entitled “Advances in Mercury Control Tech-
nology to Meet Future Needs.” In this briefing, ICAC states that primary mercury
capture technologies are available. These include activated carbon injection (with
several different types of sorbent), flue gas desulfurization, advanced precombustion
coal cleaning, particulate matter collection devices and multipollutant controls. In
addition, continuous mercury monitors are now on the market from at least 6 sup-
pliers. There is currently sufficient supply of activated carbon to supply the needs
of States with new mercury rules with additional needed to meet the needs of a Fed-
eral standard.

In response to EPA’s Notice of Data Availability, Sorbent Technologies Corpora-
tion states that activated carbon injection (ACI) systems are simple and easily com-
mercially available. Full-scale ACI systems have already been installed on at least
20 U.S. coal-fired boilers in temporary ACI trials and about another 20 systems will
be installed over the next 2 years in additional full-scale ACI demonstrations. Ac-
cording to Sorbent Technologies, little distinguishes these temporary full-scale in-
stallations from permanent ACI systems except, perhaps, permanent piping rather
than flexible hoses, more permanent foundations, or larger activated carbon storage
silos. Sorbent Technologies Corporation’s first B-PACTT™ mercury-sorbent manufac-
turing plant became available for continuous power plant use in September of 2004.
Sorbent Technologies states:

Consequently, all EPA utility mercury policymaking deliberations, including
modeling analyses, should consider brominated ACI technology available for
full-scale retrofit implementation with every coal type, on every coal-fired utility
boiler, in 2005.31

28 NESCAUM, 2003. Mercury emissions from coal-fired power plants: the case for regulatory
action.
29U.S. EPA, 2003. Performance and cost of mercury and multipollutant emission control tech-
nology applications on electric utility boilers. Prepared for Office of Research and Development.
EPA-600/R-03-110. October.

30 Environmental Energy Insights. M.J. Bradley and Associates. Volume VII, Issue 1, January/
February 2004.

31Sid Nelson, Jr., President, Sorbent Technologies Corporation to William Maxwell, U.S. EPA.
Part I of comments filed by Sorbent Technologies in response to the Notice of Data Availability.
December 30, 2004.
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Despite statements by the manufacturers of pollution control equipment that mer-
cury control technology is available and there is sufficient labor to install it, indus-
try has and will argue that the availability of control technology means more than
simply having the equipment on hand. In industry’s view, there must be adequate
testing and long-term demonstrations before a technology is really “available” to re-
liably meet emission controls requirements. Taking that view, can we really say that
mercury control technology is currently available? We believe the answer is yes.
ADA-ES, Inc. has explored the issue of new technology acceptance in the electric
power sector and their analysis lends valuable insight into where mercury control
technology is today in terms of commercialization and adoption.32 Basically, the de-
velopment and acceptance of new technology has followed 6 steps. They are:

1. Laboratory testing,

2. Pilot-scale testing,

3. Full-scale field tests,

4. Full-scale tests at multiple sites,

5. Long-term demonstration at several sites, and
6. Widespread implementation.

Regarding the first 2 steps, laboratory and pilot-scale testing of mercury control
technologies took place in the early to mid-90s. Full-scale field tests, including full-
scale tests at multiple sites were completed during 2001-2003 as Table 3 illustrates.
In Table 3, the facilities are listed by coal type and within each coal type by roughly
a chronological order. Thus, it is apparent that during the later tests, as the tech-
nology has rapidly advanced, the mercury capture efficiency has increased to the 90
percent range across all coal types. In addition, it can be seen that the earlier tests
required considerably more carbon to achieve the same results as the later tests
with halogenated sorbents. The need for less carbon will considerably reduce control
costs.

Step 5 entails long-term demonstrations at multiple sites. A year-long test has al-
ready been completed at the Gaston plant (average reduction 86 percent with an
average-performing sorbent) and 3 other month-long tests have also been completed
with success.3334 As shown in Table 4, numerous other full-scale tests at a variety
of plants are either ongoing or scheduled in the 2004—2005 timeframe.

We also note that state mercury rules will be going into effect by 2008, which will
provide additional long-term commercial experience with mercury controls. Compli-
ance with some of the state rules begins in 2008; consequently these facilities will
have installed, tested and operated ACI systems long before the compliance date.
By 2008, 15 boilers in Massachusetts, Connecticut and New Jersey will be control-
ling mercury by more than 90 percent. These bituminous-fired boilers have control
configurations that are similar to 60 percent of the fleet and will provide the early
proving ground that industry maintains is needed prior to widespread implementa-
tion of this technology.

Given this systematic evolution of the adaptation of activated carbon technology
to the power sector, we are confident that this technology will be available prior to
2010. We also note once again for the record that not all plants will need to use
ACI to achieve a stringent standard. Conventional controls will achieve a stringent
emissions level for many plants and precombustion controls and other technologies
(e.g., oxidizing catalysts and multipollutant controls) will also be options.

Table 1.—Full-Scale Tests of Sorbent Injection Completed: 2001-2003

Existing Injection Percent

Site Coal Control Rate Mercury

Equipment (Ibs/mmacf) Capture
Brayton Point .. Low Sulfur Bituminous ESP (2) 10 94.5%
PGE ......... Low Sulfur Bituminous .. ESP 10 90%
Cliffside .. Low Sulfur Bituminous .. HS-ESP 6.4 >80%
Gaston ... Low Sulfur Bituminous .. HS—ESP/COHPAC 0.55 86%
Lausche .. High Sulfur Bituminous ........ | ESP 4 70%
St. Clair .. Bit./Sub. Blend ......c..ccconeeeee. ESP 3 90%

32Bustard, J. and Durham, M., 2004. Air Pollution Control Equipment New Technology Ac-
ceptance Process. Presented at: AWMA 97Th Annual Conference and Exhibition, Indianapolis,
IN. June 22-25, 2004.

33 ADA-ES, Inc. Presented at PowerGen, December 2004.

34Sid Nelson, Jr., President, Sorbent Technologies Corporation to William Maxwell, U.S. EPA.
Part I of comments filed by Sorbent Technologies in response to the Notice of Data Availability.
December 30, 2004.
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Table 1.—Full-Scale Tests of Sorbent Injection Completed: 2001-2003—Continued

Existing Injection Percent

Site Coal Control Rate Mercury

Equipment (Ibs/mmacf) Capture
Pleasant Prairie Subbituminous .. ESP 113 66%
St. Clair ....... .| Subbituminous .. ESP 3 94+%
Holcomb .. Subbituminous .. SDA/FF 1.2 93%
Meramac Subbituminous .. .. | ESP 3 90%
Stanton 10 Lignite SDA/FF 15 95%
Stanton 10 Lignite SDA/FF 1.5 90%

ESP(c) = cold-side electrostatic precipitator, HS-ESP = hot-side electrostatic precipitator, FF = fabric filter, SDA = spray dryer adsorber
Source. ADA-ES, Inc. Presented at PowerGen, December 2004.

Table 2.—Full-Scale Tests of Sorbent Injection Ongoing and Scheduled: 2004—2005

) Existing Testing

Site Coal Type EqCuo‘r;}Tr]%Im Company
Gaston Low Sulfur Bituminous . FF ADA-ES
Holcomb Powder River Basin .. SDA/FF ADA-ES
Arapahoe . Powder River Basin o | FF ADA Tech
Stanton 10 .. ND Lignite SDA/FF Apogee
Yates 1 ... Low Sulfur Bituminous ..... ESP/FGD URS
Yates 2 ... Low Sulfur Bituminous ..... ... | ESP URS
Leland Olds . ND Lignite C-ESP EERC
Meramec .. Powder River Basin C-ESP ADA-ES
Buck Low Sulfur Bituminous . H-ESP, C—ESP Sorbent Tech
St. Clair PRB/Bituminous ........ C-ESP Sorbent Tech
Miami Fort High Sulfur Bituminous C-ESP ADA Tech
Conesville High Sulfur Bituminous ESP/FGD ADA-ES
Nanticoke PRB/Bituminous . | ESP ADA-ES
Arapahoe Powder River Basin ..o FF ADA Tech
Antelope Valley ND Lignite SDA/FF EERC
Stanton 1 ... ND Lignite C-ESP Apogee
M.R. Young .. ND Lignite FGD EERC
Monticello TX Lignite FGD EERC

C—ESP = cold-side electrostatic precipitator, HS—ESP = hot-side electrostatic precipitator, FF = fabric filter, SDA = spray dryer adsorber
Source. ADA-ES, Inc. Presented at PowerGen, December 2004

Question 4. The U.S. PIRG report, “Pollution on the Rise” found that more than
half of the nation’s dirtiest power plants increased their SO, emissions in spite of
existi)ng air pollution control regulations. Could this continue to happen under S.
184472

Response. Yes. Because the Clear Skies Act allows for the trading of emission al-
lowances between power plant operators (subject only to a very broad Eastern U.S.
versus Western U.S. limitation on trading), there is nothing in the Act that will pre-
vent any power plant from increasing its emissions. That determination will involve
each plant operator comparing the cost of reducing his own emissions to the cost
of buying emission allowances from another plant operator.

In general, the more a plant emits, the less it costs (per ton) to reduce emissions,
so it is likely that the highest polluters will reduce their emissions rather than buy
large amounts of emission allowances. This cannot, however, be assured. Many large
polluters chose to meet the requirements of the Acid Rain law by buying allowances
rather than cleaning up emissions. The same thing could happen under Clear Skies.

STATEMENT OF FRED PARADY, MANAGER, ENVIRONMENTAL SERVICES, OCI WYOMING,
L.P., ON BEHALF OF THE NATIONAL ASSOCIATION OF MANUFACTURERS

Good morning, Mr. Chairman and members of the committee. I am Fred Parady,
Manager of Environmental Services for OCI Wyoming, L.P. Since 1962, we have op-
erated a 400-employee, 4-million-ton-per-year underground trona mine and 2.3-mil-
lion-ton-per-year soda ash refinery located near Green River, Wyo. Today, I am
pleased to testify on behalf of the National Association of Manufacturers (NAM) in
support of the Clear Skies Act of 2005, which you, Mr. Chairman, and full com-
mittee Chairman Jim Inhofe have just introduced.
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As you undoubtedly are aware, the NAM is the nation’s largest industrial trade
association representing small and large manufacturers in every industrial sector
and in all 50 states. The NAM’s mission is to enhance the competitiveness of manu-
facturers and improve American living standards by shaping a legislative and regu-
latory environment conducive to U.S. economic growth. In light of our dedication to
that mission, the NAM commends the subcommittee chairman and Chairman Inhofe
for preparing legislation intended to provide increased emissions reductions in a
way that will also provide greater regulatory certainty and flexibility.

A number of the NAM’s members are electric generators and coal producers, and
they would be directly affected by this legislation. Other NAM members have large
industrial boilers and would be eligible for the “opt in” provisions in your legislation.
However, virtually all the members of NAM members use electricity as a major
source of energy, and for the vast majority of them electricity is the largest energy
cost. In fact, the manufacturing sector (excluding electric generation) uses about
one-quarter of the nation’s energy, including almost one-third of its natural gas and
30 percent of its electricity. According to a recent NAM study, external overhead
costs, including regulation and rising energy prices, add approximately 22 percent
to U.S. manufacturers’ unit labor costs (nearly $5.00 per hour worked) relative to
their major foreign competitors. More specifically, as a percentage of output, Amer-
ican manufacturers spend considerably more on pollution abatement than do their
competitors in Germany, Japan, France, the United Kingdom, Canada, Mexico,
China, South Korea and Taiwan. Therefore, NAM member companies’ ability to
compete in the highly competitive international marketplace is directly affected by
any legislation that would have a major impact on such a broadly used and a signifi-
cant input cost as electricity.

I would like to briefly address specifics germane to the soda ash industry in
southwest Wyoming. For more than 50 years, Sweetwater County has been home
to the domestic soda ash industry. The industry is predicated on three fundamen-
tals: affordable energy, the availability of trona ore and water supply. The world’s
largest natural deposits of trona ore are found in our county, with an estimated 600
years of reserves at current economics and consumption rates. Soda ash is the fifth
largest bulk commodity chemical in the world, used in all types of glass manufac-
turing (container, consumer, etc.) pollution controls, and as a chemical feedstock.
Mr. Chairman, soda ash is the most costly raw material for glass plants operating
in your home state of Ohio, such as Libby Glass in Columbus and Thompson Elec-
tric, a television manufacturer near Columbus.

Four operations currently mine approximately 16 million tons of trona ore and re-
fine it into more than 10 million tons of soda ash, employing more than 2,300 people
in the process with solid jobs that build retirements, support kids in college and pay
the bills. The industry is Wyoming’s leading international export, accounting for 85
percent of Wyoming’s export trade. Soda ash is shipped from Sweetwater County to
more than 30 countries, contributing more than $500 million as a surplus to the
overall U.S. balance of trade. The domestic market for soda ash, however, has been
stagnant for nearly 20 years (increased use in some markets has been offset by the
increased use of plastic bottles and other factors). The prospects for growth in our
industry hinge on growing our markets offshore, and therefore, hinge on stable en-
ergy prices at home.

To put things in perspective, in the 15 years between 1982 and 1997, this indus-
try enjoyed a steady and significant growth in exports. Just in the five years from
1992 to 1997, export growth volume grew 100 percent. Since then, export growth
has been marginal, with exports in 2003 only 4 percent above their 1997 levels. The
natural soda ash industry is the cleanest in the world, yet faces intense competition
from China. Chinese soda ash operations do not meet our environmental or labor
standards, yet compete voraciously on the world market for our customers. As re-
cently as 1989, China imported more than 1 million tons per year of soda ash. Next
year, we expect them to be a 1.5-million-ton exporter. I should note that the Chinese
produce soda ash synthetically, using salt, coal and limestone, which are readily
available but also produce substantial environmental problems in their system.

The year 2003 marked a milestone for our industry, as China overtook the United
States for world leadership in soda ash production for the first time in history.
China has quadrupled their soda ash capacity in the last decade, from less than 3
million tons per year to more than 11 million tons. China’s undervalued currency,
unregulated environment and unfair labor practices are undermining this core Wyo-
ming—and U.S.—industry.

Finally, I would like to briefly address energy costs directly for our industry. En-
ergy price volatility, for both electricity and natural gas, are causing the soda ash
industry to lose its ability to reinvest in the industry. Natural gas price volatility
and annual rate increases from our electrical utility are forcing our site to consider
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retrofitting our calciners to coal. The Clear Skies initiative would strengthen our
ability to pursue this project, thus assuring both investment and long-term energy
price stability.

Returning to the general energy picture in the United States, should the maze
of current clean air requirements and the litigation that inevitably adds uncertainty
and delay have the effect of forcing electric utilities to switch from coal to natural
gas, the consequences to industry—and to the general public—could be devastating,
and already has had a significant impact. Already, the 66 percent increase in nat-
ural gas used to generate electricity since 1990 has contributed to the high cost of
na}i(;lugz(% (;gas, which has had an adverse impact on the manufacturing sector since
mid- .

The chemical industry alone estimates that 100,000 jobs were lost since 2000 as
a direct result of the high natural gas prices due to the gas supply and demand im-
balance. More than half of the fertilizer capacity in the United States is shut in or
closed permanently. The chemical industry has gone from the lead net export indus-
try in the United States to a net importer of chemicals. Other industries, including
plastics, aluminum, steel, metal heat treating, glass and paper are struggling to
stay afloat in the current natural gas cost environment. Unless there is a rational
investment future for coal-burning electricity generation, prudent electricity pro-
viders will be continuing to build units using natural gas or restart the many nat-
ural gas electricity units that are currently not operating because of the high costs
of natural gas. Clearly, more generation of electricity with natural gas will create
even more upward pressure on natural gas prices and electricity prices, which would
impede the manufacturing recovery now fully underway after a loss of almost three
million manufacturing jobs between 2000 and early 2004. The NAM certainly sup-
ports nuclear power as another form of electricity generation to meet our future en-
ergy needs, but the long lead times and required changes in the public attitude
make it difficult to significantly expand nuclear power for the next decade or so.

The National Association of Manufacturers supports the concept of multi-emis-
sions legislation, and supports the changes that you, Mr. Chairman and Chairman
Inhofe, have made to the Administration’s original legislative proposal. The goal of
effective multi-emissions legislation must be to reduce pollution while replacing con-
flicting and problematic regulations for the electric utility industry with one clear
set of rules that will improve upon the gauntlet of current requirements and litiga-
tion. The U.S. economy must have adequate, reliable and affordable supplies of elec-
tricity. Clear Skies legislation would provide electricity generators with the regu-
latory certainty and flexibility that is essential for rational investment decisions
needed to meet both objectives of cleaner air and affordable power from coal.

Your legislation, the Clear Skies Act of 2005, represents the most rational and
realistic multi-emissions proposal introduced in more than a decade. Other bills that
were proposed in the last Congress, such as S. 366, The Clean Power Act, and S.
843, The Clean Air Planning Act, represent unacceptable approaches. They included
carbon dioxide (CO,) mandates and set unreasonable emissions targets and time-
tables superimposed on top of existing Clean Air Act regulations, which would result
in the loss of more valuable U.S. manufacturing jobs. Such oppressive versions of
multi-emissions legislation would unnecessarily raise energy costs while providing
no compelling benefits to human health, the environment or national security be-
yond the benefits that the Clear Skies Act would provide. Unreasonably stringent
emission-reduction targets would waste capital dollars that otherwise can be dedi-
cated to increasing productivity, energy efficiency and employment and raise energy
costs for all consumers. In addition, mandatory CO, cuts would limit the use of fos-
sil fuels—particularly the use of abundant and affordable domestic coal, which has
severely damaged our economy while yielding infinitesimal, if any, benefits to the
global climate system.

“Business-as-usual” under the current archeological pile of Clean Air Act provi-
sions and regulations, some almost 35 years old, is also an unacceptable alternative.
The overlapping, conflicting, burdensome, single-emission provisions of the existing
Clean Air Act will continue to result in significant uncertainty, delays for legal chal-
lenges, short planning and construction time periods and, ultimately, higher elec-
tricity costs and unstable natural gas markets. In general, the Clear Skies Act bal-
ances the various needs we have detailed above in a more effective manner than
other multi-emissions proposals or current law.

Importantly, the chairman’s legislation would enact reforms that expressly replace
many of the current Clean Air Act requirements for electric generators. The current
regulatory structure of the Clean Air Act encourages litigation, discourages innova-
tion and reduces utilities’ flexibility to effectively plan to reduce air emissions in the
most cost-effective manner. In addition, numerous ongoing and anticipated future
rulemakings further jeopardize the viability of coal by injecting uncertainty in the
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future use of coal for electricity generation. As it phases in increasingly strict emis-
sions requirements, the Clear Skies Act must replace—not just be added onto—cur-
rent Clean Air Act regulation. Simply imposing additional reduction requirements
as overlays to the current regulatory structure will further complicate the regu-
latory maze now governing power plants. Specifically, the Clear Skies Act supports
the use of cap and trade for mercury controls, rather than a unit-by-unit “maximum
achievable control technology” (MACT) requirement; coordinates the Section 126 pe-
tition process with the reductions and schedule in the bill; reforms new source re-
view (NSR) for new and existing electric generators; and also addresses the redun-
dant control requirements established under the “best available retrofit technology”
(BART) and the regional haze program.

The NAM believes that a Clear Skies Act that is consistent with the following
principles provides the best opportunity to make further progress on emission reduc-
tions in an economically and environmentally sound manner.

The Clear Skies Act must remain a three-emission bill—sulfur dioxide (SO,), ni-
trogen oxides (NOx) and mercury. The NAM does not believe it is appropriate to
include carbon dioxide (CO,) provisions in this legislation, since CO, is not a pollut-
ant and is not regulated, nor required to be regulated, under the Clean Air Act.
More importantly, the NAM strongly opposes any legislative proposal that would es-
tablish CO, mandates. Creating any new regulatory scheme for CO, emissions
would severely depress the U.S. economy. Instead, the NAM believes that the best
way to develop and implement the goals of climate change policy is through a strong
economy with incentives coupled with removal of disincentives for energy efficiency
and environmental improvements. For the record, the NAM notes that the majori-
ties in the Congress and this Administration are on record as opposing regulation
of carbon emissions. We urge the committee to avoid encumbering this vitally im-
portant legislation with such controversial provisions.

The Clear Skies Act should not extend its mandates to either current or future
industrial boilers or non-utility combined-heat-and-power systems (CHP), but should
provide such industrial units with the opportunity to voluntarily opt in to the bene-
fits and obligations of the cap-and-trade program. In virtually all cases, CHP units
are a source of highly efficient power with correspondingly low emissions. Hundreds
of industrial facilities depend on the economic efficiencies of CHP. In fact, the Presi-
dent’s National Energy Policy recommends the increased use of CHP systems to im-
prove energy efficiency and decrease air emissions. Also, the President’s global cli-
mate change initiative relies on more energy-efficient technologies, like CHP, to
achieve its goals. The ability of CHP units to receive an allocation incentive and opt
in to meet the rigors of multi-emissions limitations without infringing on the other-
wise available pool of emissions credits would not only encourage additional invest-
ments in CHP emission controls, but also meet the energy security goals of the
United States.

The Clear Skies Act must support the continued and increased use of coal for elec-
tric power generation. The NAM in the strongest terms urges the Congress to en-
sure that any emissions caps and timetables mandated in final Clear Skies legisla-
tion avoid causing investors in electricity generation to choose scarce natural gas
over abundant and more affordable coal for the preferred energy source to power
America’s ever-growing energy needs.

In this context, Mr. Chairman, the NAM is particularly concerned about the mer-
cury emission levels that would be part of final Clear Skies legislation. Significant
reductions of mercury will occur under the current bill’'s Phase I caps for SO, and
NOx. Going beyond this level of control too soon could force the premature closing
of many existing coal-fired power plants in favor of new natural gas facilities, fur-
ther straining already limited natural gas supplies. In addition to control technology
concerns, emerging scientific research suggests that reducing mercury emissions
from the U.S. power generating sector does little to reduce the amount of mercury
deposition in the United States and has even less effect on the levels of
methylmercury in fish that is consumed by Americans. For these reasons, we sup-
port the Phase I mercury reduction objective in the Clear Skies Act that is set at
the level achieved as a cobenefit from sulfur dioxide and nitrogen oxides controls,
without establishing a “hard-cap” reduction requirement. Phase II mercury reduc-
tions should be based on the progress in developing affordable mercury emission
control technology and on a public, peer-reviewed investigation and determination
into whether additional mercury regulation will produce net public health benefits.
Further, the Clear Skies act must recognize that the various grades of coal (lignite,
subbituminous and bituminous coals) contain different levels and species of mer-
cury. The legislation currently recognizes these differences and any efforts to elimi-
nate the mercury allocation adjustment factors must be resisted. My company oper-
ates in the Western United States, an area that contains these various grades of
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coal. We want to ensure that we have the ability to select an appropriate coal and
have certainty that we can meet the emission limits.

Being from the West, we are also aware of the Western Regional Air Partnership
(WRAP) SO, reduction plan that is included in the proposed legislation. Unfortu-
nately, several additional states have been added to the WRAP plan in the proposed
legislation, without a corresponding adjustment in the SO, reduction milestones.
This problem needs to be corrected.

For the Record, Mr. Chairman, the NAM is greatly concerned about the barrage
of misinformation being put forth regarding the contribution of U.S. coal-burning
power plants to the levels of methylmercury in fish, as well as the misinformation
regarding the net benefits to the American public of eating fish. The NAM urges
the committee to ensure that any final Clear Skies legislation direct the HHS, in
coordination with the EPA and other health organizations, to review in an open and
peer-reviewed process the most recent scientific evidence regarding the sources of
methylmercury in fish—including natural sources, foreign sources and U.S. elec-
tricity generation sources—to evaluate the net beneficial health benefits of eating
fish for Americans, including pregnant women. The NAM is on record with the EPA
to urge that the agency reanalyze its increasingly suspect conclusions regarding an
appropriate methylmercury reference dose, which is many times lower than the ref-
erence dose determined to be appropriate by the FDA and at least four other na-
tional and international health organizations. Most importantly, the critical ques-
tion that must be asked is whether reducing elemental mercury emissions from U.S.
power plants will have any measurable impact on the methylmercury levels in fish
broadly consumed by the American public.

The business community has been a good steward of our environment, investing
hundreds of billions of dollars over the past three decades to help our nation achieve
its unprecedented and unparalleled clean air progress. As a trip through Ohio would
document, however, some manufacturers have closed or moved elsewhere because
the high costs of environmental progress cannot always be absorbed in this era of
intense international competition. The NAM strongly supports the Clear Skies Act
as a way to avoid excessive energy costs while mandating dramatic future reduc-
tions in SO,, NOx and mercury. We believe the Clear Skies Act successfully employs
market forces to achieve these reductions; ensures the expanded use of coal, which
provides reliable and affordable energy to the nation; provides certainty for rate-
payers and business and utility planners; and, redirects precious resources from
fighting the regulatory and legal battles of the current confused and duplicative sys-
tem to investments that ensure real air pollution reductions.

Mr. Chairman, the NAM and the workers and the prosperity that we represent,
urge your attention to these concerns. Thank you, I would appreciate an opportunity
to respond to any questions that the committee may have.

RESPONSES BY FRED PARADY TO FOLLOW-UP QUESTIONS FROM SENATOR JEFFORDS

Question 1. You suggested that “the maze of current clean air requirements and
the litigation that inevitably results add uncertainty and delay.” How many legal
actions has the National Association of Manufacturers initiated or joined with re-
spect to Clean Air Act standards, regulations or guidance, issued by the U.S. Envi-
ronmental Protection Agency or by a state using delegated authority, since 19917
Please describe the basic thrust of each action, including the subject standard or
regulation, and the date of filing.

Response. Since 1991, the NAM has been involved in the following legal actions
pursuant to the Clean Air Act:

Engine Mfrs. Assn. v. South Coast Air Quality Mgt. Dist. (S. Ct., No. 02-1343)—
Whether the Clean Air Act pre-empts state motor vehicle emission requirements re-
stricting new fleet vehicles to natural gas engines only. We urged the Supreme
Court to rule that local fleet regulations are pre-empted. We argued that the fleet
rules were not submitted to or approved by EPA as required by law, and they con-
flict with the technology and fuel-neutral emissions regulation developed by the
EPA under the Clean Air Act. The Supreme Court ruled that the fleet rules were
pre-empted. Joint brief with Alliance of American Auto. Mfrs., American Petroleum
Inst., Assn. of Internat’l Auto. Mfrs., Calif. Motor Car Dealers Assn., Nat’l Auto.
Dealers Assn., Nat’l Petrochemical and Refiners Assn. and Truck Mfrs. Assn. filed
8/29/03; vacated and remanded 4/28/04.

U.S. v. Hoechst Celanese Corp. (Nos. 96-2003, 96-2051, 4th Cir.)—This case in-
volves an enforcement action against Hoechst Celanese for alleged violations of the
federal regulations pertaining to equipment in facilities that produce or use ben-
zene. The NAM filed a brief supporting arguments concerning the government’s re-
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fusal to comply with Admin. Procedure Act and Clean Air Act provisions mandating
that prior notice be given of agency regulatory requirements, thus, attempting to
make a significant change in the meaning of a rule without first going through no-
tice and comment. Joint brief filed 11/4/96 with Chem. Mfrs. Ass’n, Corp. Environ-
mental Enforcement Council and Pharmaceutical Research and Mfrs. of America.
Affirmed 10/27/97.

Clean Air Implementation Project v. EPA (Docket No. 97-1117, DC Cir.)—The
NAM petitioned the district court to review the EPA’s 2/24/97 promulgation of cred-
ible evidence rule. Rule allows use of non-reference test to prove or disprove Clean
Air Act (CAA) violations. It permits use of any valid evidence in CAA enforcement
actions. The NAM contends EPA does not have authority to issue the rule under
the CAA, nor can the EPA legally implement it via state implementation plans. The
EPA also failed to follow proper administrative procedures in issuing the rule. Peti-
tion for review filed 4/18/97. Dismissed as unripe 8/14/98.

Arizona Public Serv. Co. v. EPA (No. 98-1196 (DC Cir.)—Challenging the EPA
rule granting Indian tribes Clean Air Act authority. Affects permitting for any in-
dustrial source located or seeking to locate within tribal territories or trust lands.
Could also affect discharges from upstream sources. Tribal decisions are not subject
to judicial review. Industry is prohibited from commenting or objecting to tribal ap-
plications for permitting authority. Filed 4/10/98 with AFPA, Mich. Chem. Council,
Timber Producers Assn. of Mich. & Wisc., Rhinelander Area Chamber of Commerce.
Court upheld the EPA rule granting Indian tribes Clean Air Act authority. Brief
filed 7/6/99; decided 5/5/00.

American Trucking Assns. v. EPA (Nos. 97-1440, 1441 and 1556 (D.C. Cir.) (con-
solidated with API, NAM v. EPA, Nos. 1502 and 1555)—Reviewing the final EPA
rules on new air quality standards for ozone, particulate matter, and Federal Ref-
erence Method for NAAQS. All companies that emit ozone or that must comply with
EPA’s air quality regulations; case sets first precedent for challenging federal regu-
lations under SBREFA. Twenty-six suits challenge the ozone and other standards,
thirty-three challenge the PM standard, six involve the federal reference method.
Petitioners include mining, autos, power companies, chemicals, paint, equipment
manufacturers, oil, steel and trucking. The Court rejected the rules implemented by
the EPA concerning ozone pollution. The ruling has stripped the EPA from assum-
ing arbitrary authority and requires the EPA to say why the ozone pollution levels
it has set are reasonable in terms of health effects. Filed 8/14/97, 9/12/97; cases con-
solidated 10/1/97; main briefs on ozone and SBREFA claim filed 3/98. Reversed and
remanded 5/14/99.

Subsequently, the Supreme Court heard the appeal under the caption Whitman
v. American Trucking Assns., Inc. The Court upheld the EPA’s authority under the
Clean Air Act. The EPA may not use cost factors when issuing air regulations, and
the CAA does not violate non-delegation doctrine. Cross-petition and reply brief filed
2/28/00; cert. granted 5/22/00; decided 2/27/01. Reply brief by the NAM and others
filed 10/26/01. The D.C. Cir. upheld the rules on 3/26/02.

New York v. EPA (Equipment Replacement Project) (D.C. Cir.)—Supporting the
EPA’s final rule on replacement of pollution control equipment under the Clean Air
Act. The rule, issued 10/27/03, is being challenged by numerous state attorneys gen-
eral and several environmental organizations. Joint motion to intervene filed 11/7/
03 by Equipment Replacement Rule Coalition, which includes the NAM; joint brief-
ing schedule proposed 11/24/03; opposition to motion for stay filed 12/5/03.

Massachusetts v. EPA (D.C. Cir.)—Supporting the EPA’s decision not to regulate
greenhouse gases (CO,, methane, nitrous oxide and hydro-fluorocarbons). Various
states and organizations have sued to force the EPA to regulate GHGs as a pollut-
ant. Joint motion to intervene filed 11/24/03 by the CO, Litigation Group, which in-
cludes the NAM.

United States v. Duke Energy Corp. (4th Cir.)—The NAM and other business orga-
nizations filed a brief asking the U.S. Court of Appeals for the Fourth Circuit to
affirm a district court’s ruling that routine maintenance, repair and replacement,
without change in emissions, do not trigger the EPA’s New Source Review (NSR)
permit requirements. The NAM argues that NSR is only statutorily triggered, ac-
cording to the Clean Air Act, when facilities are physically changed or modified to
create an increase in emissions over the level approved in the original permit proc-
ess. However, the EPA wants a broader reading of the act that would require manu-
facturers to obtain permits prior to any physical modifications, including any nec-
essary repairs. Congressional intent, plain meaning of the statutory definition of
“modification” and common sense all support the NAM’s position that repairs do not
constitute changes triggering a need for an NSR permit. This case is of high impor-
tance to all manufacturers as American industry would grind to a halt if it were
required to scrutinize for potential NSR applicability for thousands of activities each
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year. For instance, if the activity is a necessary repair or replacement project, the
result could be an extended shutdown of the facility until it could be undertaken.
Reversing the district court’s ruling would cause a fundamental, drastic change in
how industry operates. Joint amicus brief filed 10/15/04.

American Lung Assn. v. EPA (D.C. Cir.) (consolidated with South Coast Air Qual-
ity Mgt. Dist. v. EPA)—The NAM on 7/29/04 joined with the American Chemistry
Council, the American Forest & Paper Association and the American Petroleum In-
stitute to try to intervene in this case to support the EPA’s final rule to implement
the 8-Hour Ozone Phase I Implementation Rule. The Phase I rule addresses classi-
fication of areas that are in nonattainment, attainment and emission-reduction
states, transition from the 1-hour to the 8-hour ozone standard, and the date on
which the 1-hour standard will be revoked. Motion to intervene granted 8/19/04.

In Re Final Rule To Implement the 8-Hour Ozone National Ambient Air Quality
Standard—Phase 1 (EPA)—The National Petrochemical & Refiners Association
(NPRA) and the NAM submitted to the EPA 6/29/04 a Petition for Reconsideration
of the final rule to implement the 8-hour ozone national ambient air quality stand-
ard (NAAQS) and the designations and classifications for the ozone standard. Indus-
try is concerned that the timetable for certain facilities in nonattainment areas to
come into compliance is too short. At least 15 regions of the country will need more
time to come into compliance than is provided by the EPA.

New York v. EPA (D.C. Cir.) (Equipment Replacement Rule case)—The NAM is a
member of the Equipment Replacement Rule Coalition, which filed a motion 11/12/
03 to intervene in a suit brought by the State of New York against the EPA over
the agency’s 10/27/03 final rule titled “Prevention of Significant Deterioration (PSD)
and Non-Attainment New Source Review (NSR): Equipment Replacement Provision
of the Routine Maintenance, Repair and Replacement Exclusion.” This rule governs
the factors that determine whether companies must obtain EPA permits before re-
placing broken or deteriorating equipment at their industrial facilities. New York
is challenging the rule as too lenient. The Equipment Replacement Rule Coalition,
comprising various trade associations, manufacturers and utilities, generally sup-
port the EPA’s new rule.

New York v. EPA (D.C. Cir.) (New Source Review regulations)—The NAM is one
member of a coalition of associations known as the NSR Manufacturers Roundtable,
which filed a motion 1/15/03 to intervene in a suit brought by NY, CT, ME, MD,
MA, NH, NJ, RI and VT against the EPA’s final regulation governing the proce-
dures for companies to install stringent emission controls at their facilities under
the Prevention of Significant Deterioration (PSD) and nonattainment New Source
Review (NSR) provisions of the Clean Air Act. These states have challenged the le-
gality of EPA’s rule, and the NSR Manufacturers Roundtable intervened to insure
that the court considers the views of manufacturers and the effects of the rule on
industry. On 4/7/03, we filed a statement of issues, including (1) whether the EPA’s
preamble statements regarding an “actual-to-potential” methodology to determine
whether a change at an existing emissions unit results in an “increase in actual
emissions” conflict with the language of the regulations, other interpretations and
case law, (2) whether similar preamble statements constitute an unlawful attempt
to revise the regulations without notice and comment, (3) whether EPA’s failure to
provide that the first step in assessing if the rule applies is a determination of
whether there is an increase in the maximum emissions rate of the unit involved
is contrary to the Clean Air Act, and (4) whether the final rule is unlawful in that
it provides that emission reductions achieved by a source that relies on the pollution
control project exclusion cannot be used as netting credits or offsets.

On 7/25/03, the EPA agreed to reconsider its rule with respect to six issues raised
by parties seeking reconsideration. On 9/30/03, the D.C. Circuit ordered that the
court appeal be held in abeyance pending completion of EPA’s reconsideration proc-
ess.

The NSR Manufacturers Roundtable filed a joint opening brief with the Clean Air
Implementation Project, the American Chemistry Council, the Utility Air Regulatory
Group, Alabama Power Co., and the National Environmental Development Associa-
tion’s Clean Air Regulatory Project, on 5/11/04. The EPA’s 2002 rule changes the
definition of plant modifications to include virtually all changes as covered by the
Clean Air Act. The first brief of the NAM and other industry petitioners challenges
only this EPA action. We argue that the statutory language itself, as well as the
history of its enforcement, make clear that the first step of the analysis of whether
there is a change to an existing emissions unit at a stationary source is the require-
ment that the emitting capacity of the existing unit must be increased (i.e., that
“new pollution” be created) by the change.
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Question 2. You referenced a recent NAM study on “external overhead costs in-
cluding regulation . . .” What is NAM’s estimate of the cost of environmental-only
regulations as it relates to manufacturers’ labor costs?

Response. In December 2003, the NAM released a study entitled “How Structural
Costs Imposed on U.S. Manufacturers Harm Workers and Threaten Competitive-
ness.” Although the study does not specifically assign a dollar amount to labor costs
as they relate to pollution abatement rules, it does cite statistics generated by the
Organization for Economic Cooperation and Development (OECD) that show that
the U.S. spent 1.6 percent of its GDP on pollution reduction compliance schemes,
surpassed only by South Korea, at 1.7 percent of GDP, among the nine other major
U.S. trading partners listed on the table. Other countries cited in the study include
Japan (1.4 percent), Germany (1.5 percent), Great Britain (1 percent), Canada (1.1
percent), Mexico (0.8 percent), and France (1.4 percent).

The study further states that environmental compliance is the only regulatory
area for which reliable comparative data from other countries is available. According
to NAM economists, the compliance costs of environmental regulations, or pollution
abatement rules, “reduces U.S. cost competitiveness by at least 3.5 percent points.”
A cursory geographical analysis demonstrates the relative ease with which manufac-
turers may be lured to nearby countries where pollution abatement is significantly
less costly than in the U.S.: Canada (1.1 percent); and Mexico (0.8 percent).

Question 3. You indicated that in a highly competitive international marketplace
any legislation that would have a major impact on electricity costs could disadvan-
tage NAM member companies. On average, or by major sector, what portion of NAM
member companies’ annual operating costs is electricity and how does that compare
with the electricity costs in the countries of NAM competitors?

Response. The NAM does not keep energy data on its membership, but instead
we rely on data published by the Energy Information Administration. The EIA data
indicate that electricity is the manufacturing sector’s largest energy input and that
industry (a category that also includes construction and agriculture) uses about 30
percent of the nation’s electricity. In 2003, industry spent almost $52 billion on re-
tail electricity, and it looks like 2004 will be almost the same. Some manufacturing
sectors use electricity only for lighting and electric motors, while other sectors use
electricity for process energy. The largest electricity users would be the aluminum
sector, which has lost more than 30 percent of their primary aluminum production
capacity since 2000 due primarily to high electricity costs and tight supplies of elec-
tricity in the Northwest. The U.S. manufacturers’ historic advantage in low elec-
tricity costs compared to the EU has already almost disappeared—with these re-
forms to current law, electricity could be added to natural gas as structural energy
cost disadvantages for manufacturing in the United States. EIA’s most recent inter-
national electricity cost data is for 2001, or in a few cases 2002, before the high nat-
ural gas prices and revitalized economy began influencing domestic electricity rates.

Question 4. Should we amend the Clean Air Act to delay the existing attainment
deadlines therein? If so, why?

Response. Congress should amend the Clean Air Act to establish uniformity and
certainty to a piece of legislation that has deteriorated to a morass of contradictory
and overlapping regulatory requirements. Since Congress adopted the CAA in 1970,
and amended the law in 1990, the EPA has issued numerous regulations which dif-
ferent parties have litigated in the federal court system on different grounds. The
Agency has reacted to this litigation onslaught, over the course of three different
Administrations, by interpreting and drafting rules to comply with the numerous
court decisions being handed down by federal judges from across the country. Pas-
sage of the Clear Skies Act of 2005 will pre-empt ambiguous and contradictory regu-
latory standards, and reduce the number of lawsuits filed pursuant to the CAA.

Question 5. Would you support a binding global treaty that required all nations
to reduce their mercury use and emissions?

Response. The NAM does not support ratification of any global treaty that would
bind the U.S. to reduce mercury emissions. The most recent debate surrounding
international emissions abatement targets has centered on the Kyoto Protocol,
which the U.S. Senate overwhelmingly rejected by a vote of 95 to zero in July 1997.
International environmental treaties that specifically target air emissions often do
not require participation by underdeveloped countries, which does nothing to reduce
the global inventory of a given, targeted pollutant. Also, the soundness of the
science on which policy decisions are made must be clearly established before na-
tional governments, and international non-governmental organizations (NGOs), im-
pose regulatory mandates that may ultimately stifle job creation and technological
advancement without accomplishing clear environmental objectives. The NAM has
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formally requested the EPA to participate in an interagency panel to thoroughly re-
view the most recent science regarding elemental mercury, methylmercury and the
net health benefits of eating fish. (See NAM comments to the mercury NODA filed
with the EPA on January 3, 2005).

Question 6. Mr. Parady, your company’s parent company Oriental Chemical In-
dustries of the Republic of Korea operates in a country that is a party to the Kyoto
Protocol. Though they are not an Annex One company with specific reduction re-
quirements, Korea is actively participating in a binding global process to reduce
greenhouse gas emissions. Do you think the United States should be part of such
a global process?

Response. The NAM is strongly opposed to multilateral mandatory carbon quotas
such as the Kyoto Protocol or unilateral carbon quotas such as the Climate Steward-
ship Act being pursued by Senators McCain and Lieberman. I understand that the
United States is already heavily involved in bilateral discussions with a number of
nations to increase the quality of the climate data and the efficiency of fossil fuel
combustion. I am not aware that Korea has agreed to any binding reductions of its
own greenhouse gas emissions.

Question 7. How many NAM member companies would or could opt-in to the relief
of current hazardous air pollutant requirements provided by S. 131?

Response. The NAM membership includes a number of electric generators (utili-
ties) as well as many companies that operate large combined heat and power units.
The EIA data indicate that in 2004, industrial combined heat and power units pro-
duced a total of 128 billion kilowatts out of the U.S. net electricity generation total
of 3,314 billion kilowatts. I do not know how much of this CHP produced electricity
is from power plants large enough to meet the threshold in the bill, or how many
facilities would be able to make the investments to meet the pollution reduction
thresholds provided in the bill.

STATEMENT OF THE AMERICAN FARM BUREAU FEDERATION

On behalf of hundreds of thousands of farming and ranching members, the Amer-
ican Farm Bureau Federation respectfully submits this testimony to the Sub-
committee as it considers Clear Skies legislation.

The American Farm Bureau Federation supports the Clear Skies initiative as a
viable, proactive plan for much-needed reform of the Clean Air Act. Most signifi-
cantly, our support for Clear Skies is based on farmers’ and ranchers’ growing con-
cerns about the increasing demands on natural gas, as well as our opposition to any
attempt to regulate carbon as a pollutant.

Natural gas is considered by many to be the most important energy source for
production agriculture and for the manufacturers who supply us with products and
inputs that keep our farms and ranches running. It is relied on to produce inputs
including nitrogen fertilizers, farm chemicals and, in many areas, electricity for
lighting, heating, irrigation, and grain drying. Based on USDA statistics, Farm Bu-
reau estimates that increased energy costs reflected in the price of inputs during
the 2003 and 2004 growing seasons added over $6 billion to the cost of production
for food and fiber in the United States. Plainly put, the increasing price of natural
gas is the single most significant factor adding to energy costs for American farmers
and ranchers.

Over the last three years, the United States has experienced prolonged natural
gas price volatility which has led to a significant overall price increase. The current
natural gas situation is a product of under-supply and over-demand. Existing bur-
densome, out-of-date air quality regulations exert constant pressure on natural gas
supplies by artificially driving up demand and encouraging “fuel switching” from
other energy sources by manufacturers and power suppliers.

The challenges facing the fertilizer industry perfectly demonstrate how critical a
stable, affordable natural gas supply is to domestic food and fiber production. Nat-
ural gas is the primary feedstock used to produce virtually all commercial nitrogen
fertilizers in the United States. For example, the price of natural gas accounts for
90 percent of a farmer’s total cost of anhydrous ammonia fertilizer. According to The
Fertilizer Institute, this nitrogen-based fertilizer cost producers about $100 per ton
during the 2000 planting season. By the 2003 and 2004 growing seasons, however,
farmers faced anhydrous ammonia prices of $350 or more per ton—over a three-fold
increase.

Equally alarming is the fact that over the last four years the United States has
permanently lost at least 25 percent of our domestic production capacity of fer-
tilizers. An additional 20 percent of production is temporarily shut down due to high
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natural gas prices. Currently, U.S. sources are domestically supplying just over half
of the fertilizer once produced for American agriculture.

The unavoidable fact facing U.S. farmers and ranchers is that price volatility of
natural gas threatens the very existence of what remains of our domestic fertilizer
industry. Loosing that domestic production would cause America to be dependant
yet again on foreign sources for a vital economic need—in this case, fertilizers.

Additionally, Farm Bureau supports Clear Skies as much for what it does not do
as for what it does do. In contrast to other reform proposals, the Clean Air Act ini-
tiatives will drastically improve air quality without the need to federally regulate
carbon as a pollutant.

According to EPA estimates, Clear Skies will help reduce air pollution faster,
cheaper and sooner than the current regulatory structure. Clear Skies will reduce
emissions of sulfur dioxide, nitrogen oxides and mercury by as much as 70 percent
without choking our economy with another layer of regulation for carbon, or exacer-
bating the demand on natural gas.

In conclusion, we believe that the Clear Skies initiative complements our support
for a comprehensive energy policy and will help achieve the objectives of our grass-
roots members. American Farm Bureau clearly supports updating and reforming
current federal air quality laws to allow for the following:

e Use of new, cleaner energy production technologies;

o Stabilizing the demand for natural gas;

e Reducing dependence on foreign energy sources;

e And, improving air quality without sacrificing economic productivity.

American Farm Bureau Federation appreciates the opportunity to provide the
Subcommittee with input and for your consideration of our position.

STATEMENT OF THE AMERICAN PUBLIC POWER ASSOCIATION

We appreciate the opportunity to submit this statement for the record related to
the Committee’s hearing on the Clear Skies Act, S. 131. The American Public Power
Association (APPA)! supports sensible multi-emission control legislation, as rep-
resented by the Clear Skies Act, S. 131. The passage of S. 131 will achieve a 70
percent reduction in three power plant emissions, improve air quality more quickly
than current law, and provide regulatory and environmental certainty while pro-
moting the use of more cost-effective, pollution control strategies.

The emissions reductions proposed in S. 131 are significant and will come with
a cost to electric utility generators and the consumers they serve. However, APPA
recognizes the importance of protecting and improving air quality and believes that
the Clear Skies Act provides a reasonable means to achieving this important goal.

While the Clean Air Act has resulted in notable improvements in air quality, ad-
ditional improvements are needed to achieve further air quality objectives in a more
timely and cost-effective manner. There is widespread agreement that the existing
Act is complex, duplicative and uncertain—in particular as it relates to controlling
emissions from the electric utility sector. For that reason APPA supports an inte-
grated multi-pollutant approach that employs market-based trading mechanisms to
achieve reductions of nitrogen oxides (NOx), sulfur dioxide (SO,) and mercury (Hg).
Such an approach is embodied in S. 131.

S. 131 would build upon the successful aspects of the current acid rain program,
and in doing so, would result in the reduction of SO, emissions by 73 percent (from
11.2 to 3 million tons), NOx emissions by 67 percent (from 5.1 to 1.7 million tons)
and mercury emissions by 69 percent (from 48 to 15 tons) from 2000 levels. If de-
signed and implemented correctly, the regulatory certainty, utility flexibility, and
appropriate reforms afforded by such an approach will yield equal or superior envi-
ronmental protection in a cost-effective manner.

When the Clear Skies Initiative and subsequently proposed Clear Skies Act (H.R.
5266 and S. 2815) were introduced in 2002, APPA presented a package of technical
comments and recommendations to congressional and Administration staff. Our rec-
ommendations included three “core” issues: (1) the level of the phase I mercury cap;
(2) the phased-in auction; and (3) the allowances penalty that would be imposed in

1 APPA is the national service organization representing the interests of the more than 2,000
state, municipal and other local government-owned electric utilities in the United States. Pub-
licly owned electric utilities are among the most diverse of the three electric utility sectors, rep-
resenting utilities in small, medium and large communities in 49 states, all but Hawaii. Sev-
enty-five percent of public power utilities are located in cities with populations of 10,000 or less.
Overall, public power utilities provide approximately 16.6 percent of all kilowatt-hour sales to
ultimate consumers in the United States.
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the event that the U.S. Environmental Protection Agency (EPA) failed to implement
the program. Many of our comments and recommendations were accepted and incor-
porated in the subsequent version introduced in early 2003 (S. 485 and H.R. 999).
We appreciate that those issues that were first addressed to our satisfaction in 2003
and were maintained in the current version, S. 131.

The proposed Clear Skies Act also comes at a time that will benefit states and
localities facing CAA criteria pollutant attainment problems. Affected communities
and states have been looking for effective ways to achieve emissions reductions to
meet the newest and more stringent CAA ambient air quality standards for ground
level ozone and for fine particles. Currently, more than 300 counties fail to meet
one or more of these ambient standards. Clear Skies also addresses declining visi-
bility and regional haze improvement in many of our nation’s national parks and
wilderness areas. Clear Skies, through a combination of certainty and flexibility,
will help enable these affected communities, states, and regions achieve significant
improvements in air quality and meet national air quality goals. In contrast, the
current CAA regime of complex and overlapping regulations, which often is charac-
terized by conflict, litigation, and delay, will not provide the level of reductions nec-
essary to reduce emissions in affected regions, nor the certainty that is needed. Reg-
ulatory certainty is needed in our sector in order to continue to provide the low-cost
electricity that has underpinned our nation’s economic development and allowed us
to address crucial environmental issues.

An area of growing concern for the electricity sector in general and the public
power community specifically, is how Clear Skies may impact the planning and con-
struction of new electricity generating facilities, including new coal-fired power
plants to meet increasing energy demands. An important feature of S. 131 is its re-
quirement to set permanent caps on emissions from the power generation sector.
The cap and trade system will give power suppliers a defined regulatory platform
upon which to make critical decisions including: siting, fuel choice, and generation
technology decisions. S. 131 will help power suppliers site and construct new gen-
eration in locations where they can deliver the best value to local consumers while
protecting and improving air quality.

The bill’s benefits to the environment are very significant and enduring. S. 131
provides absolute environmental certainty because once enacted into law, the emis-
sions reductions are statutorily mandated. Emissions caps guaranteeing that power
plants will not exceed the total allotted levels for each air pollutant will be solidified
in law. These caps and compliance deadlines, also described in statute, cannot be
disputed or legally challenged in court as they are under the current maze of regula-
tions.

As S. 131 proceeds through committee mark-up, floor consideration and final con-
ference review, it is important that other considerations be recognized and ad-
dressed. We would greatly appreciate Members’ attention to the following issues:

PLANNING FOR NEW ELECTRICITY GENERATING UNITS, INCLUDING COAL-FIRED UNITS

As previously stated, there are many public power systems serving towns and cit-
ies with growing populations and local economies, and as a result, increasing energy
demands. These utilities and communities will need to plan and build new energy
resources, including the construction of new coal-fired units, to meet this growing
demand. These new coal units will be cleaner and more efficient than older units.
It is imperative that the allocation methodologies that determine and allot allow-
ances for existing and new units be done on a fair basis. We will be reviewing the
new source set-aside sections to determine if the approach is done on a basis that
is fair and not detrimental to our members planning new, clean units. We also be-
lieve that the expected improvement in visibility impacts in Class I areas due to
the significant reductions in SO, and NOx with S. 131 should be reflected in siting
requirements for new clean coal units.

SMALL UNIT CONSIDERATIONS

In developing Clean Air Act reform legislation, it is important that Congress con-
tinue to recognize the role played by small (25MW or less) generating units in public
power communities. Because they are usually located inside the utility’s distribution
service territory, these small units often provide relief from transmission congestion
and increase local system reliability. Appropriately, multi-pollutant control legisla-
tion should continue to exempt such small units from most of the Clear Skies emis-
sion reduction programs.

With respect to controlling mercury, we ask that Congress take into consideration
that many units operated by municipally owned electric utilities are small, including
many that are no larger than 50MW. There are many municipal utilities where
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there is only one boiler of 50MW size at the utility with no ability to “bubble” as
larger facilities with multiple units do in order to reduce regulatory costs. This is
unique to public power. The capital costs associated with installation of controls on
these smaller units are disproportionately high. Often, mercury removal efficiencies
are unrelated to plant size. Smaller emitting plants will remove far fewer pounds
of mercury through the use of control technology from larger plants. APPA wrote
extensive comments regarding these concerns in response to EPA’s Proposed Na-
tional Emission Standards for Hazardous Air Pollutants. In these comments we de-
scribed the unique difficulties municipal utilities with small generating units face
with respect to control technology retrofits. Among these issues, we described how
many municipally-owned generation facilities are located in the heart of small
towns. These plants often have substantial space constraints that inhibit significant
new construction projects and may make new control technology installations infea-
sible. We also stated that for such small units, the technology to control mercury
is not currently available. In fact, it is very unclear at this point when control tech-
nologies will ever be developed that will enable small units (<100MW) to make ap-
propriate mercury emission reductions. We encourage your consideration of possible
alternative compliance options for small (100MW or less) units. (Comments are
found on APPA’s website:

http:/ | appanet.org [ pressroom [

index.cfm?Item Number=10561&sn.Item Number=12041#QL3)

MERCURY MONITORING

While S. 131 has improved in the area of mercury monitoring, we urge the Com-
mittee to acknowledge that smaller emitters need to have other options other than
Continuous Emissions Monitoring (CEMS) for monitoring mercury. Our experience
shows that CEMS work sensibly for SO, and NOx, but not yet for mercury. Our con-
cern is primarily focused on the lack of availability for CEMS systems and the cost
(capitol expenditures and annual operating expenses) of such systems. Installing a
CEMS system on a 25-100MW unit would cost approximately the same as on a
500-1000MW unit. For some municipal utilities, the cost of monitoring mercury
might exceed the cost of controlling it. The initial installation costs, along with the
extensive operating and maintenance expenses, become an overwhelming and im-
possible burden on the 25-100MW facilities. We urge Members to clarify that small-
er units (25-100MW) should be allowed by the EPA in rulemaking to take advan-
tage of alternative monitoring options to determine mercury emission.

Related to this small unit/system concern is a provision in the bill that would ex-
clude a category of coal-fired units from S. 131’s mercury cap-and-trade program be-
cause of financial burdens overwhelming a unit’s ability to participate. APPA sup-
ports a de minimis exclusion because, as we discussed above, most of these very low
emitting units are too small to allow economical retrofitting of more emissions con-
trols. Often these utilities physically do not have the space at the utility for a second
coal pile or to accommodate retrofitting. At the very least, we urge the Committee
to consider the option of using creative alternative mercury reduction strategies for
this unique category of low emitting facilities

CONCLUSION

APPA supports the Clear Skies proposal largely because it provides regulatory
certainty, flexibility and reforms while ensuring improvements in air quality
through statutorily dictated emissions limits. We also strongly believe that the
Clear Skies Act, without the auction provision and with some additional consider-
ation of the mercury Phase I cap, will achieve significant emission reductions in a
cost-effective manner, while assuring that the nation’s electricity supply is reliable,
secure, well balanced and reasonably priced. For these reasons, APPA supports pas-
sage of multi-pollutant control legislation based on the Clear Skies Act framework
and we urge Congress to make passage of the bill a high priority.

O
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