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THE XM-SIRIUS MERGER: MONOPOLY OR
COMPETITION FROM NEW TECHNOLOGIES

TUESDAY, MARCH 20, 2007

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
SUBCOMMITTEE ON ANTITRUST, COMPETITION POLICY AND
CONSUMER RIGHTS,
Washington, DC

The Committee met, Pursuant to notice, at 2:23 p.m., in room
226, Dirksen Senate Office Building, Hon. Herb Kohl, Chairman of
the Subcommittee, presiding.

Also present: Senators Hatch and Brownback.

OPENING STATEMENT OF HON. HERB KOHL, A U.S. SENATOR
FROM THE STATE OF WISCONSIN

ghairman KoHL. Good afternoon. This hearing will come to
order.

Today we are meeting to consider the proposed merger between
the Nation’s only two national satellite radio services, XM and Sir-
ius. This merger would eliminate competition between the only two
satellite radio providers.

We all agree that there’s no prospect for a new satellite radio
company to enter the marketplace, but that does not enter our
analysis. The question is not merely whether this merger would
create a monopoly in satellite radio, but whether satellite radio is
a distinct market so that consumers will have no real alternative
should the combined company raise its price.

XM and Sirius provide a very attractive service, of hundreds of
channels of music, entertainment, sports, news, and special inter-
est content to consumers, broadcast in crystal-clear sound quality.

Much of their content, whether specialty music channels, out-of-
town broadcasts of pro football or major league baseball, major en-
tertainment talent such as Oprah Winfrey or Howard Stern, is
unique to satellite radio and is not duplicated by conventional over-
the-air broadcasts.

Unlike the air radio, satellite radio is a mobile national service
and its channels are available in every city and every rural area
throughout the Nation. The merging companies and others who de-
fend this deal argue that there exists ample competition from free
over-the-air radio and from new technologies, such as wireless
Internet radio and the I-Pod, so that we should not worry. As a
result, they argue the combined company will have no power to
raise prices.
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But we must view these claims with a healthy degree of skep-
ticism. Over-the-air radio does not come close to duplicating the im-
pressive array of program offerings of satellite radio. It also ap-
pears to us that I-Pods and other new technologies are either too
new, too expensive, or altogether too different from satellite to be
included in the same market definition.

Mr. Karmazin, the last time you came before us was in 1999
when you were supporting the CBS—Viacom merger. At that time,
I told you that we thought that deal created more synergy than
suspicion, and we did not oppose the deal.

So the burden of proof is squarely on you, Mr. Karmazin, to
prove to us that our suspicions regarding monopoly and market
power here today are unfounded.

While we do not doubt that this deal will turn out to be good for
you and your shareholders, we have real worries that what may be
a fabulous monopoly for you will be a real bad deal for consumers.

So, you must explain to us why competition truly exists in the
market. Most of all, you must convince us that the consumers will
not be harmed and forced to pay more once you have merged with
your competitor.

We all look forward to your testimony and to that of the other
members of this distinguished panel of witnesses here today.

[The prepared statement of Senator Kohl appears as a submis-
sion for the record.]

Our witness introductions. The first person from whom we will
hear today is Mr. Mel Karmazin. Mr. Karmazin is the CEO of Sir-
ius Satellite Radio, a position he has held since 2004. Previously,
Mr. Karmazin has served at the highest levels of Metro Media, In-
finity Radio, CBS Corporation, and Viacom, and we appreciate your
being here. We welcome you here today, Mr. Karmazin.

Our second witness is Ms. Mary Quass, the president and CEO
of NRG Media in Cedar Rapids, Iowa. NRG operates 84 radio sta-
tions, including 16 in Wisconsin. The past 3 years, she has been
named one of the 40 most powerful people in radio. Senator Grass-
ley wanted to be here today to introduce you, Ms. Quass, but he
has been detained by a number of scheduling conflicts.

Our next witness is Ms. Gigi Sohn. She is the president and co-
founder of Public Knowledge, a nonprofit organization that ad-
dresses communication policy and intellectual property law. She
has served on the faculty of a number of universities and nonprofit
and governmental boards where she lends her expertise on these
issues, and we thank you for joining us here today.

Our final witness is Mr. David Balto. Mr. Balto has practiced
antitrust law for more than 40 years, including stints at the Justice
Department and as Policy Director of the FDC’s Bureau of Com-
petition. He is a prolific author on antitrust and consumer protec-
tion, among many other issues. We welcome you back to the sub-
committee, Mr. Balto, and we look forward to your testimony.

Before we start with the testimony, would you all please stand
and raise your right and take the following oath?

[Whereupon, the witnesses were duly sworn.]

Chairman KoHL. We thank you so much.

Mr. Karmazin, we would be delighted to take your testimony.
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STATEMENT OF MEL KARMAZIN, CHIEF EXECUTIVE OFFICER,
SIRIUS SATELLITE RADIO, NEW YORK, NEW YORK

Mr. KARMAZIN. Thank you, Chairman Kohl. Before February 19
when we announced our merger, the Board of Directors of both XM
and Sirius were advised by very knowledgeable, very prominent
regulatory agency lawyers and they told us that, in order to get
g}lﬁs merger approved, we were going to have to get over two hur-

es.

One hurdle was that we would need to demonstrate that the
merger is not anti-competitive, and second, we would need to dem-
onstrate that it is in the public interest.

We believed then, and we believe more so today, that this merger
will accomplish both of those things. We clearly believe that the
competition that satellite radio faces is very robust and very in-
tense, and will be so after the merger.

Though some people will talk about the fact that this is a monop-
oly, or this is a duopoly that is going to become a monopoly, the
reality is that satellite radio competes with an awful lot of audio
entertainment services.

We compete with terrestrial radio, the AM and FM stations, we
compete with HD radio, which there’s about 1,100 radio stations.
We compete with Internet radio. We compete with cell phones that,
when hooked up to blue tooth in a car, are able to get as many pro-
gramming choices as we have. We compete with MP3 players.

We provide music, our competition provides music. We provide
news, our competition provides news. We provide entertainment,
our competition provides entertainment. We provide sports, our
competition provides sports. There is no question that there is ro-
bust competition in this area.

In the most recent Arbitron report which measures radio listen-
ing, the combined satellite radio audience is 3.4 percent: 96 percent
of the people are not listening to satellite radio. There are 237 mil-
lion cars on the road today that have AM and FM radio. The AM
and FM radio stations reach 230 million people. The whole idea of
the Internet is growing extraordinarily. There are so many more
audio choices than there has ever been before.

The NAB, which has become the most vocal opponent of our
merger, has made many statements about the face of the competi-
tive marketplace. Of course, that is before they came out against
our merger.

In the broadcast ownership proceedings just two months ago, the
NAB said, “The current media marketplace is robustly competitive
and, indeed, bursting at the seams with consumer choice.”

If you look at the public filings of all of the radio companies that
they make with the SEC, every single one of them says that they
compete with satellite radio. In 1998, when Sirius first got its -
cense, and every single year since then, we have filed with the SEC
and have said that we compete with terrestrial radio. So, there is
no way of looking at the market and saying that satellite radio is
only competing with XM and Sirius.

Let me assure you that Sirius, with our 6 million subscribers,
and XM, with 7.6 million subscribers, competes with Clear Channel
with 107 million weekly listeners, and CBS radio, with 53 million
weekly listeners, as well as all of these other competitors.
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I believe I have shown you all of the competition that we compete
with, but I would like to turn my attention now to what the public
interest standard would be. In that particular case, I think it is
very easy, because in the case of making why this merger is good
for the public interest, we offer two things: one is lower prices, the
other is more choice.

So today, if you are a consumer and you want to get satellite
radio and you like major league baseball and you like the NFL—
Sirius has the NFL and XM has major league baseball—you need
to buy two radios, you need to have two subscriptions, you need to
have both mounted on your car, and it is a very cumbersome, very
difficult thing for consumers to do.

After the merger, what we have said is the fact that we would
offer a service that would be taking the best of both companies and
doing it for lower prices than are currently offered.

So today you would need to have two subscriptions, $25.90 a
month. We’re saying, after the merger, that you will be able to get
it for substantially lower than that $25.90, and you won’t need two
radios, and the existing radio will not be obsolete.

And after the merger, for the first time, we will have a lower-
priced entry point. So today, the cheapest way you can get satellite
radio is if you pay $12.95.

We have said that we would create a lower-priced package. The
reason we can create a lower-priced package, is that there are sub-
stantial synergies that come about for our shareholders as a result
of that merger.

What we are prepared to do is take some of that synergy and
pass it on to the consumer in the form of lower prices. We have
also said publicly that what we are saying, you can hold us ac-
countable for in the form of making sure that there are these lower
prices and more choice.

One of the reasons you should understand as to why the NAB
is against this, is why it is so good for consumers. The reason is
that if in fact this merger happens, there will be lower prices and
more choice for the consumer.

Therefore, that consumer will spend more time listening to sat-
ellite radio, and they have said that if the consumer spends more
time listening to satellite radio they will, therefore, be spending
less time listening to their member stations.

So, Senator, thank you for listening. I look forward to answering
any of your questions.

[The prepared statement of Mr. Karmazin appears as a submis-
sion for the record.]

Chairman KoHL. Thank you, Mr. Karmazin.

Ms. Quass?

STATEMENT OF MARY QUASS, PRESIDENT AND CEO, NRG
MEDIA, LLC, CEDAR RAPIDS, IOWA

Ms. Quass. Good afternoon, Chairman Kohl. I appreciate the op-
portunity to be here. My name is Mary Quass. I'm the president
and CEO of NRG Media, which owns and operates local AM and
FM radio stations in Wisconsin, Iowa, Kansas, Illinois, Minnesota,
Nebraska, and South Dakota.
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I am testifying today on behalf of the National Association of
Broadcasters, where I currently serve as a member of the NAB
Radio board. I am here to voice opposition to the proposed merger
of this country’s only two satellite radio companies, XM and Sirius.

Satellite radio is a national radio service that provides hundreds
of audio programming channels to listeners across the United
States. There are only two such services and they compete against
each other in a national marketplace.

The undeniable fact is that XM and Sirius want government per-
mission to take two competitive companies and turn them into a
monopoly. If this government-sanctioned monopoly is approved,
consumers will be the losers as there will be no competition to re-
strain monopoly rates and the power that comes with it.

Innovation and program diversity will suffer. Neither listeners
nor advertisers will benefit. Let’s remember that when the FCC al-
located spectrum to Sirius and XM in 1997, it specifically ruled
against a single monopoly provider.

The commission foresaw the dangers of a monopoly. It explicitly
licensed more than one provider to ensure intra-market competi-
tion and to prohibit one satellite radio provider from ever acquiring
control of the other. There is no reason to change that now.

XM and Sirius, by their own admission, are not failing compa-
nies. Their current highly leveraged position is due to extraor-
dinary fees paid for marketing and on-air talent, including the
$500 million contract that Sirius awarded to Howard Stern, and
the $83 million bonus just this last year.

But even with these costs, XM and Sirius have made clear that
they can succeed without a merger. I've heard that these compa-
nies claim that no one should worry about this monopoly because
local radio competes against XM and Sirius.

Let’s be clear. Radio broadcasters do not compete in the national
market of the satellite radio companies, but XM and Sirius do com-
pete in the local radio markets, markets where I operate every day,
markets like Warsaw, Wisconsin.

Local radio stations can only broadcast within their FCC-defined
coverage area. Local broadcasters’ signals are not nationwide and
are not available by subscription. The national availability of sat-
ellite radio sets it apart from local broadcasters.

NRG Media operates in small and medium markets like Janes-
ville, Wisconsin, Spirit Lake, Iowa, and Salina, Kansas. We under-
stand that localism is our franchise and that we have a unique con-
nection to the listeners that no other medium provides.

We are the voice of the community in times of emergencies, like
the recent ice storms in Kansas and Iowa, and for many of these
areas that are no longer served by other local newspapers and out-
lets, we may be the only link to airing community information and
things like obituaries.

XM and Sirius, by contrast, offer a prepackaged bundle of na-
tional mobile, digital audio channels. WSJY in Ft. Atkinson, Wis-
consin delivers outstanding local news, sports, and entertainment.
Consumers, however, would never consider my station’s local pro-
gramming to be comparable to a product on Sirius on one of their
133 channels, or XM’s 170.
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A local radio station’s programming is clearly not a substitute for
the array of services offered by XM and Sirius. Services like XM
and Sirius compete with each other and no one else in the national
satellite radio market.

I can understand why they would want a monopoly, but that
does not mean that it is in the best interests of the public. Five
years ago, the only two nationwide TV satellite licensees, Echo Star
and Direct TV, proposed a merger that looked an awful lot like this
one. They failed.

Indeed, the Department of Justice filed a complaint to block the
merger and the FCC decided unanimously that the merger was not
in the public interest. An XM and Sirius merger is not either.

For these reasons and others, I respectfully ask you to urge regu-
lators to just say no to this government-sanctioned monopoly.
Thank you.

[The prepared statement of Ms. Quass appears as a submission
for the record.]

Chairman KoHL. Thank you, Ms. Quass.

Ms. Sohn?

STATEMENT OF GIGI B. SOHN, PRESIDENT, PUBLIC
KNOWLEDGE, WASHINGTON, DC

Ms. SoHN. Thank you, Chairman Kohl.

The proposed merger presents a dilemma for public interest ad-
vocates. On one hand, the only two providers of satellite radio,
which have vigorously competed for the past 5 years, are seeking
to consolidate, raising questions about the impact on prices and
choice for consumers.

On the other hand, this vigorous competition has led to a spend-
ing war for programming, leaving both competitors weakened in a
world where other multi-channel music, entertainment, and infor-
mation services have become increasingly popular.

Regardless, the salient question is this: how will consumers be
better off? Will they be better off with one or two weak companies
or with one strong company that is subject to conditions that pro-
tect consumer choice, promote diverse programming, and keep
prices in check? I believe that if the merger passes antitrust scru-
tiny, the latter will best serve consumers.

The antitrust questions raised here are very complex and ulti-
mately depend on information to which Public Knowledge does not
have access. Despite the availability of an increasingly wide variety
of radio, wireless, mobile, and multi-channel music services, it is
unclear whether consumers would turn to these services if satellite
radio prices were raised. Data on how and why consumers choose
to spend their money on satellite radio and other data would be
helpful in making that determination.

Even if the merger survives initial antitrust scrutiny, however,
significant competitive concerns remain. Therefore, the merger
should be approved only if it is subject to the following three condi-
tions.

First, the new company should make available to its customers
tiered program choices. For example, the company can make a
music tier or a sports tier available to consumers which would cost
less than subscribing to the entire service.
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Second, the new company should ensure programming diversity
by making available 5 percent of its capacity for non-commercial
educational and informational programming over which it has no
editorial control. This would resemble a similar requirement for
DBS providers.

Third, the new company should be prohibited from raising prices
for its combined programming package for 3 years after the merger
is approved. In addition, policymakers should determine whether
the new company should divest all, or some, of the extra spectrum
it will have as a result of the merger.

There are several reasons why we believe that a properly condi-
tioned merger would be in the public interest. First, consistent
losses and slowing subscribership at both companies make it less
likely that they will take a chance on alternative programming and
programming that meets the needs of under-served communities.

A combined subscriber base would allow the new company to dis-
tribute the high fixed cost of a satellite system across a larger con-
sumer base, reducing the cost per subscriber and enabling new pro-
gramming and/or lower prices.

Second, consumers would gain access to channels that they
would not receive unless they subscribed to both services. Third,
eliminating duplicative channels will create more capacity for new
and diverse programming.

I will conclude by raising two other concerns. First, Public
Knowledge opposes any merger condition involving limitations on
the ability of consumers to record satellite radio services. Such a
condition would be tantamount to repealing the Audio Home Re-
cording Act, which specifically protects a consumer’s ability to
record digital music.

Second, we also oppose any merger condition that would limit
satellite radio from providing local programming. Broadcasters’ op-
position to this merger is hypocritical, given their own current reg-
ulatory efforts to consolidate and their decade-long history of at-
tempts to hobble satellite radio services with content and other reg-
ulatory restrictions that are themselves anti-competitive.

Even assuming that broadcasters take seriously their duty to
serve local communities, there is no reason why, in 2007, any
media service should have a government-granted monopoly over
local programming. Regardless of the current satellite radio compa-
nies’ intent to provide local service, future services should not be
barred from doing so.

While broadcasters like to talk a lot about having a level playing
field, their support of programming limits and opposition to paying
the same performance fees to artists that all other radio services
pay instead reveal the industry’s desire for government-sanctioned
competitive advantage.

I look forward to your questions.

[The prepared statement of Ms. Sohn appears as a submission
for the record.]

Chairman KoHL. Thank you, Ms. Sohn.

Mr. Balto?
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STATEMENT OF DAVID BALTO, ATTORNEY AT LAW, LAW
OFFICE OF DAVID BALTO, WASHINGTON, DC

Mr. BAaLTOo. Chairman Kohl, thank you for inviting me to testify
before the hearing today. I'm here to answer three questions for the
committee: is satellite radio the relevant market for antitrust anal-
ysis? The answer is yes. Does this merger pose significant anti-
competitive effects? The answer is yes.

Is the promise of regulatory relief an adequate substitute for
competition? The answer is, absolutely not. Agreeing to some form
of regulatory relief to substitute for competition is a Faustian bar-
gain which history has shown never pays off for consumers.

Let’s go through each of those three points. Listening to the
speakers today I was reminded that 10 years ago Staples and Of-
fice Depot sought to merge in away that is really similar to this
merger. Two innovative companies that had created a new product
said, it’s time to call a truce, let’s merge.

When they attempted to justify the merger, they said everything
you can buy in an office supply superstore you can buy someplace
else. We account for only 6 percent of the total sales of office sup-
plies in the United States. The FTC challenged the merger and the
court enjoined it.

What the court said was the mere fact that a firm may be termed
a “competitor” in the overall marketplace does not necessarily re-
quire that it be included in the relevant product market for anti-
trust purposes.

When the court looked at what office supply superstores offered,
it said Staples and Office Depot offered was something different
than what was offered by all these other forms of distribution that
sold identical products. The same is true of XM and Sirius and the
alternatives that they suggest are competitors.

Let’s just look at that. Turn to page 3 of my testimony and look
at this statement from Sirius’s web site: “The biggest difference be-
tween Sirius is that it’s commercial-free, it offers you music the
way it should be, it gives you the breadth of programming no one
else can match, and we give you live entertainment.”

In my testimony I described how satellite radio is different than
every alternative that the parties have mentioned: they have the
capability of aggregating demand; they provide you ubiquitous
service wherever you go; they provide you a greater level of product
variety; they provide diverse formulated programming; they have
DdJs who figure out what the most entertaining forms of media are;
then finally, although I'm not sure this is a credit to society, they
provided unregulated content. I think if you look at each of those
factors, you’ll see that satellite radio is different.

But the key factor is, do these alternatives to satellite radio have
the power to constrain price increases? That is not the case. Sat-
ellite radio has been able to increase prices in the past, unre-
strained by other alternatives.

The second factor, are there concerns about competitive effects?
Absolutely. The most problematic merger is one that creates mo-
nopoly. Why? Because the antitrust laws don’t allow us to go in
after the fact and second-guess the decisions the monopolist makes
and say, for example, you're charging too high a price.
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These parties have said don’t worry about the merger—we don’t
compete as aggressively with each other, but that’s belied by the
statements on their 10(k) and on their web sites.

They are also suggesting don’t worry, there’s new technology
that’s right around the corner that’s going to change everything.

When I was an FTC staff attorney we heard that argument all
the time and we accepted it when that technology looked like it
was truly right around the corner. The Merger Guidelines and the
law make clear that, for new alternatives to be in the market, to
serve as a likely restraint on anti-competitive conduct, they have
to be timely, likely, and sufficient to prevent competitive harm.
And by timely, we mean a 2-year period.

Now, I don’t think those alternatives can meet that standard, but
even if they could, none of them offer the cluster of services that
are offered by satellite radio.

Finally, let’s talk about the promise of a benevolent monopolist—
the merging party’s promise not to increase prices. I'm here to tell
you what you already know. In over 100 years of the Sherman Act,
courts have almost never permitted anti-competitive conduct or
anti-competitive mergers based on a promise not to increase prices.

Sometimes State regulators have agreed in the context of hos-
pital mergers to cap prices and consumers have suffered. At the
end of the day, you're left with a monopolist and a monopoly is for-
ever. Consumers suffer through higher prices and less service.

In ways, the promises here remind me of the movie, “It’s a Won-
derful Life”. You will remember, Mr. Potter makes an offer to
George Bailey to sell out to his bank, which would give him an mo-
nopoly. Well, we know from the movie what would have happened
if that had occurred. There would have been less affordable hous-
ing, fewer small businesses, and the loss of countless other benefits
for consumers.

Now, I'm not suggesting the management of the merging satellite
radio monopoly have the nefarious desires of Mr. Potter. However,
Mr. Kapra teaches an important lesson for this committee, and for
antitrust enforcers: it is only competition that can guarantee con-
sumers the full range of benefits in terms of low prices, better serv-
ices, and greater choice. Nothing can replace competition.

[The prepared statement of Mr. Balto appears as a submission
for the record.]

Chairman KoHL. Thank you for your statement.

Before we start with our questions, we very much want to recog-
nize and welcome the Ranking Member on this committee, Senator
Orliin Hatch. We'd like to hear whatever comments he wishes to
make.

STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR FROM
THE STATE OF UTAH

Senator HATCH. Well, thank you, Mr. Chairman. I am sorry I am
a little bit late to this hearing, because I know how important it
is. It is an important antitrust set of questions.

Does the merger of satellite radio’s two broadcasters, XM and
Sirius, violate antitrust law? Now, I have looked forward to this
hearing and I certainly have enjoyed the papers that have been
submitted.



10

The question is, will consumers be held hostage by a monopoly
that is able to charge exorbitant rates for services that cannot be
found anywhere else? Will the efficiencies that are created permit
additional services and content to be provided at the same cost to
consumers?

First, I think we’ve got to look at the legal question. In order to
do that, we of course have to know what the law entails. Simply
stated, there are three Federal antitrust laws applicable to hori-
zontal mergers such as the one we’re examining during this hear-
ing.

First, is Section 7 of the Clayton Act which prohibits mergers
which “may substantially lessen competition”. The second major
statute is Section 1 of the Sherman Act, which prohibits mergers
that constitute an unreasonable “restraint of trade”. Finally, Sec-
tion 5 of the Federal Trade Commission Act prohibits “unfair meth-
ods of competition”.

But these are general phrases which can mean a number of
things, so how do we better define them? For that, many turn to
the commentary on the horizontal merger guidelines of 2006, joint-
ly published by the U.S. Department of Justice and the Federal
Trade Commission.

Though not formal governmental rules that bind these agencies’
actions, they are widely consulted and exert a broad influence on
antitrust analysis. So how do the commentaries interpret the laws
we just described?

The agencies state that “the ‘core concern of the antitrust laws’
is the creation or enhancement of market power. In the context of
sellers of goods or services, ‘market power’ may be defined as the
ability to profitably maintain prices above the competitive levels for
a significant period of time. Market power may be exercised, how-
ever, not only by raising price, but also by reducing quality or slow-
ing innovation.”

Therefore, that may be one of the central questions before us.
Will this merger unlawfully create or enhance market power? How
do we begin to answer this question? Once again, the guidelines
provide a road map for us to launch our inquiry into the form of
a five-part test which is used by the DOJ and FTC to analyze
mergers.

Now, I believe for this hearing that the first prong of that test,
called market definition and concentration, offers us the greatest
insight into the legality of this transaction, which leads us to exam-
ine how we would define the market in which XM and Sirius com-
pete.

The guidelines “indicate that the relevant market is the smallest
or narrowest collection of products in geographic areas which a hy-
pothetical monopolist would raise prices.”

In the case before us, that means we have to examine questions
such as, satellite radio and terrestrial radio are part of the same
market. If there are sub-markets, what role will future tech-
nologies, such as Internet radio, play in defining this market?
Should consumer electronics like I-Pods be considered as part of
this market, just to mention a few aspects?

Now, these are important questions, Mr. Chairman. I appreciate
the witnesses and their elucidation in these areas and, frankly,
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hope that we can do what is in the best interests of consumers, and
also keep these innovative, really spectacular products moving
ahead for the benefit of the American people. I will do everything
in my power to try to make sure this comes out all right.

Thanks, Mr. Chairman.

Chairman KoOHL. Thank you for your statement, Senator Hatch.

Senator Brownback, do you have any comments to make?

Senator BROWNBACK. I don’t, Mr. Chairman. I would like to ask
questions, if I could, of the panel when the appropriate time comes.
I want to thank you for holding this hearing. It’s a topic I'm very
interested in and would like to pursue with some questions for the
panelists.

Chairman KoHL. We appreciate your being here.

We'll start with questions for Mr. Karmazin.

Mr. Karmazin, critics of your deal claim that this deal with re-
sult in a monopoly, leaving customers with no choice but to pay a
likely price increase whenever it occurs.

Now, we know that you defend your merger by claiming that you
won’t have any power to raise price because you really compete
with a multitude of ways consumers can obtain audio content. But
as I said in my opening statement, the burden—and we all under-
stand this—is on you to prove your position.

So there are two major issues we need to examine today. First,
will this merge give you the power to raise price to consumers? And
second, how do we define the market? That is, what services and
devices do you really compete with? So I'd like to start by asking
some questions about the first issue.

I know you promised not to raise prices right away, but a pri-
mary concern of antitrust analysis is not the promise, but the abil-
ity of the merged firm to raise prices after a merger, whatever
promises are made before the merger.

Mr. Karmazin, after this merger, consumers who wish to listen
to satellite radio will have only one company from which to choose.
So isn’t it reasonable for us to believe that this merger will give
the combined Sirius/XM the ability to raise the price for satellite
radio consumers?

And don’t you believe that the consumer who has already decided
to pay $12.95 for satellite radio would pay another dollar or two
if you decided to raise the price after the merger?

Mr. KARMAZIN. Thank you, Chairman. No, I do not believe that
we have the ability to raise prices to a vast majority of the audi-
ence. If you think about it, we charge $12.95. And by the way,
we’ve charged $12.95 from the day we began service 5 years ago,
so we have not raised our price ever.

That includes when we only had 100 channels as compared to
the approximately 135 channels. The reason that the price has not
been raised is because we are competing with free. I don’t quite un-
derstand how, if you raise your price a couple of dollars to $14.95,
you’ll be better off competing with free than if, in fact, you’re com-
peting with free.

Also, the argument that says that we are competing with XM, if
we had all of XM’s subscribers, so instead of them having the 7.6
we managed to get all of them or they managed to get us, that is
not a successful business. We're looking at the 300 million Ameri-
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cans that are there today, not us winding up just with the number
of people who are subscribing to satellite radio.

So, our belief is that the vast majority, over 90 percent of the
American public, are getting their radio for free. We want to con-
vince them that our 43 cents a day that we charge is money well
spent, and by raising the price we don’t see it.

But we’ve also said that, you know, we’ve set it, our actions have
demonstrated it, that we have not raised our price in the 5-years
for the reason I told you why we haven’t, is that we are willing to
be held accountable. If that’s the issue, it seems simple. I mean,
if the argument is that we’re going to raise our price, we’re not.
We’re not.

So it sort of seems to me it solves that issue, and I’'m sure some-
where in the government somebody could find a way to make sure
that we don’t raise our price if we're saying we aren’t going to raise
our price.

Chairman KoHL. Well, when you say you’re not going to raise the
price, can we take you at your word and subject any price increases
over the time duration of your company to some sort of ratification
by some bureau, you know, of government?

Mr. KARMAZIN. Excuse me. I'm open to working—

Chairman KOHL. Some bureau of government.

Mr. KARMAZIN. I'm sorry. I’'m willing to work with the regulators
on what we need to do to give assurance that, as a result of this
merger, there’s not going to be a price—as a matter of fact, what
there is going to be, is a lower price. All right. A lower price.

And we have said that, today, the lowest price entry is $12.95.
We’re going to offer a service that will be available for $8.95 or
$9.95, or some lower price, mainly because of the synergy of the
merger.

You know, our company, last year, lost $1 billion. And by the
way, the NAB representative is correct, we’re not making a failing
company argument. But we've lost $1 billion last year and we've
lost, cumulatively, $3.8 billion. The way we make this company, is
a profitable company. The way we do it, is by getting more sub-
scribers. We don’t see how you get more subscribers than you have
today by raising the price.

Chairman KOHL. Initially that’s true. Then that’s how you build
a business. You keep your price at a certain point, and when your
subscriber level gets to the point that you require it to be, and if
you're in a monopoly business, if we could demonstrate that it is,
then you raise your price.

It’s a business model which you have a perfect right to pursue,
if we allow you to pursue it. There’s nothing, per se, illegal about
it. But again, you said we are not going to raise the price. You keep
on saying that, and that’s great.

Are you, as a condition of merger then, ready to be regulated in
terms of price increases, if at all, if ever or whenever, by having
to go through some kind of an independent agency to get authority
to do that? It’s pretty much of a yes or a no. Are you?

Mr. KARMAZIN. It’s a yes or a no. I'm willing to say to you that
we believe the marketplace will control it, and our statement. But
if, in fact, there is any proposal or any condition, we would be open
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to hear exactly what it is because we want to do this merger, Sen-
ator.

The reason we want to do it, is that there are benefits to our
shareholders, which you’ve pointed out, and we’re not ashamed of
that. We believe that that is a fact. But we’re willing to make it,
also, a benefit to the consumer and we’re open to sit and work with
the FCC, and the DOJ, and this oversight Committee in giving you
the assurance that what we’re saying, we want to be accountable
to. And I don’t mean just for the first year or two.

Chairman KoOHL. So in theory, while you're not agreeing to this
in fact, but in theory, you would be willing to consider a discussion
that would subject any intended price increases to oversight, regu-
latory oversight?

Mr. KARMAZIN. It seems—

Chairman KoHL. Yes?

Mr. KARMAZIN.—totally unnecessary, but it strikes me that if
there’s something you want us to consider, we’d be willing to con-
sider something.

Chairman KoOHL. All right. I'll ask one or two more questions,
then turn it over to Mr. Hatch.

Let’s talk about market definition, Mr. Karmazin. You contend
other means of receiving radio entertainment, such as over-the-air
radio, I-Pods, and Internet radio are all part of the same market.

But even if we define the market this broadly, wouldn’t it be ap-
propriate to believe that Sirius and XM are their own two closest
competitors? When we look at price and service competition and in-
novation, aren’t you basically targeting each other today?

Don’t XM and Sirius offer a unique cluster of services in audio
entertainment and news options not provided by any of the other
entities? I recognize that you can get some of these on I-Pods,
some on over-the-air radio, some by singing to yourself, in fact. But
no one else offers the cluster of options, isn’t that true?

Isn’t it true that Sirius and XM are your own primary and main
competitors, that the services you offer—which is really what
youre asking $12.95 for—are unique and distinct and different
such that you can ask $12.95 a month, and maybe more? If you
weren’t offering a distinct service not obtainable in any other me-
dium, how could you get away with charging $12.95 when they’re
charging zero?

Mr. KARMAZIN. And the reason for it is that we have convinced,
at this point, between two companies, 13 million of the approxi-
mately 300 million Americans that the services that we offer are
worth subscribing to.

And if you ask me, do I think about how I'm going to get more
of XM’s subscribers, no, I think more about how I'm going to get
more Clear Channel listeners to become subscribers.

We do very little churn between the two companies. If you take
a look at the number of people who leave one service and subscribe
to the other, that number is very, very tiny. So the competition is
free radio. It’s not a technology that is going to be here 2 years or
thc]iee years from now, it’s technology that exists in the marketplace
today.

XM is a competitor, but I will tell you that CBS and Clear Chan-
nel are better competitors. If I had to set my sights on who is the
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one who I think about more, who is the one I'm looking to get sub-
scribers from, it’s far more from them, the terrestrial radio, than
it is satellite.

Chairman KoHL. Well, of course, because at the moment, because
they’ve been in business all these years. You’ve only been in busi-
ness for a few years. You haven’t developed your model yet. You
haven’t figured out how to do it, which you will. Of course they
have most of the customers at the moment for the business, and
they’re free. But they’re your main competitor, I think.

And Mr. Balto, I know you have some very strong feelings on
that. Would you express yourself?

Mr. BALTO. Yes. Let me start off with just the point about regu-
lation. Three things to keep in mind. First of all, a monopoly is for-
ever. There’s no question here, you’re only going to have one sat-
ellite radio if you agree to this.

Now, are you willing to agree to some form of regulation that
also is forever? Because otherwise your grandchildren are going to
be paying monopoly prices.

Second, I think the FCC’s record in regulating in this and adja-
cent areas is not a good one. If you look at the problems with cable
regulation, they don’t show a terrific record of being able to
effecitvely regulate a monopolist or near-monopolist.

Finally, regulation might cap the prices of satellite radio, but it
doesn’t protect other forms of competition. It will not protect the
competition that would lead the two of them to compete to lower
equipment prices. It doesn’t protect the competition that would lead
to them providing greater product variety and greater choice. So,
I think regulatory relief is inadequate.

As to the relevant market, if I'm in a small town in Wisconsin
or Utah, my terrestrial radio options are extraordinarily limited
and none of the rest of these alternatives, none of them, can pro-
vide the same cluster of services that satellite radio provides.

Just as the court found when it looked at the Staples/Office
Depot merger, satellite radio offers a distinctly different service. No
other office supply distribution was comparable to going and shop-
ping at a Staples or an Office Depot, even though you could get the
same things elsewhere.

Chairman KoHL. Thank you.

Mr. Hatch?

Senator HATCH. I was a little upset at your bringing Utah into
it, is all I can say.

[Laughter.]

Mr. Karmazin, most of our concern is about the content of your
programming and what the content will look like if the merger is
finalized. Specifically, I understand that both XM and Sirius have
faith-based music channels. Now, is it reasonable to believe that
the number of these channels will be reduced in size if this merger
goes through, or at least cut in half?

Mr. KARMAZIN. No. I don’t think it’s reasonable to assume that
at all, mainly because of the popularity of the Christian channels
that we are currently broadcasting. So, they are some of our pop-
ular channels and you should not automatically assume that there
will be a reduction.
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Senator HATCH. OK. As you know, I have dedicated a consider-
able portion of my service here in the Senate to protecting children.
I was one of the principal authors of the Adam Walsh Act, just as
an illustration, and the author of the SCHIP bill, et cetera.

Now, what actions are you taking now, and what actions will you
take in the future if this merger is finalized, to protect children
from listening to some of what I would term more aberrant pro-
gramming that may be currently offered by Sirius?

Mr. KARMAZIN. Yes. We believe that parents, obviously, should be
able to control the content that is coming into the car or into their
home. We currently are able to, unlike my days in terrestrial radio
where there was no way of restricting what comes into the home
in over-the-air radio, we have the ability to black out channels.

Either the consumer can do it on their own device or, in fact, we
can do it from the head end to make sure that any channel that
somebody doesn’t want is not there. We also, earlier this afternoon,
put in a filing with the FCC of our license and included in the li-
cense what we have said in our application, is that anybody who
chooses not to receive any content, any adult content, not only has
the ability to block it, but there would be a cost reduction to their
bill in a more a la carte way.

So that the argument is that if somebody doesn’t want it, it’s not
only that they’re not getting it, but they're also not subsidizing it
somewhere else. So we do believe that we are entitled to have con-
tent that adults want to hear. We are restricting it. It is a pay
service. We're making sure that that the parents have all the infor-
mation on that content and they can restrict it and not pay for that
service.

Senator HATCH. Well, thank you. Now, your underlying conten-
tion in promoting this merger is that the satellite’s true competi-
tors are other radio platforms, including music played over cable
and the Internet. True competition, however, is premised on equal
footing.

Do you agree then that satellite services should be required to
protect content in the same way that cable and Internet services
are required, under Section 114 of the Copyright Act?

Mr. KARMAZIN. Yes.

Senator HATCH. Ms. Quass, when reviewing a merger and defin-
ing a relevant market, the Department of Justice and the FTC are
supposed to look for the “smallest collection of products in geo-
graphic areas within which a hypothetical monopolist would raise
price significantly.”

Now, some such as Mr. Balto would argue, with some merit, that
satellite radio is a separate market, independent of terrestrial
radio, therefore, the merger should be evaluated in narrow terms.
That would be the argument.

If so, why does the National Association of Broadcasters take
such a particular interest in this merger? Aren’t you very con-
cerned that satellite directly competes with terrestrial radio?

If that’s true, why then should the Department of Justice and the
FTC not look at this transaction in terms of a market that includes
satellite and terrestrial radio?

After Ms. Quass answers, I would very much like to hear Mr.
Balto’s thoughts as well.



16

Ms. Quass. Thank you, Senator. Let me see if I can answer that
question in terms of the market. The satellite radio market is real-
ly XM and Sirius. They compete on a national platform and are a
bundle of national mobile digital audio channels that, in and of
themselves, are the only two that can provide that function.

XM and Sirius compete with local broadcasters in the markets
that we serve. As was mentioned, it’s all about share of audience.
As was also mentioned, it’s not a level playing field.

While we don’t disagree that a competitive field is what we oper-
ate in and what we welcome, and the challenges that it brings, an
unfair playing field severely hampers our ability to perform the
services that we provide on a daily basis.

There are a number of reasons that XM—Sirius and the proposed
monopoly are of concern to local broadcasters. One is, as I men-
tioned, an unlevel playing field. We cannot provide the same type
of services. We cannot bundle services to provide 200 and 300 chan-
nels; we can barely do 6 or 8.

We do not have two revenue sources with which to be able to op-
erate from an advertising, and also subscription, model. We, unfor-
tunately -or fortunately, depending on how you look at it—operate
within constraints of coverage areas that are granted to us by our
license, where we protect not only fellow broadcasters who have
signals that we try not to interfere with, we also have public serv-
ice obligations that, I might add, broadcasters take very seriously.

We feel it’s very important to live and to work in the commu-
nities that we serve and to become an integral part of it. But the
pressures that we face to compete cannot be matched with XM and
Sirius and their ability to be able to provide national mobile bun-
dling of services.

You know, in a competitive field, if you look at our competitive
environment in a Warsaw or Salina, you name the community,
what we have the ability to cover in our area to cover is limited,
where XM and Sirius together, if they were the U.S., we would be
a cornfield. So it’s sort of an unfair playing field which we have to
deal with.

And another concern is the ability to be able to control, poten-
tially, lock-up programming that we would not have the ability to
be able to provide as a result of this monopoly.

Mr. BALTO. First let me explain the point about the smallest col-
lection of products. The reason why the antitrust laws define mar-
kets in terms of the smallest collection of products, is because the
law says that it protects competition in any line of commerce, any
group of consumers is protected.

So even if we're talking about only 14 million people who vote
with their pocketbooks every month and pay $13 a month, that’s
1s’cill a group of people who deserve the protection of the antitrust
aws.

Second, why are the interests of the NAB coincident with the in-
terests of consumers, and I think they are? The reason is the pro-
gramming point that Ms. Quass just made. A monopolist in sat-
ellite radio can get exclusive programming and harm traditional
radio and consumers.

One of the big controversies in cable TV and satellite TV is exclu-
sive rights to programming. Your colleague, Senator Specter,
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haskraised serious concerns on the issue involving NFL Sunday
Ticket.

Now, exclusive programming is not at issue right now with sat-
ellite radio, but who knows? Maybe a few years down the line,
maybe when they become a monopolist, then all of a sudden the
only way we may be able to have access to Washington Redskins
broadcasts are by subscribing to satellite radio.

Let me make one more point about the faith-based radio that you
started with, Senator Hatch. If I wanted to come up with a Jewish
radio station and broadcast it nationally, I have two alternatives
who I can currently play off against each other, XM and Sirius.
And, like in any competitive market, that will give me some kind
of advantage—a greater ability to secure an outlet and get a fair
price.

But if they become a monopolist, there will be only one person
who is going to determine what gets on satellite radio. If you want
to have a regulator, that’s fine. To protect content diversity you’ll
have an FCC religious regulatory regulator determining what the
religious content of satellite radio is. I don’t think that’s something
anyone could stomach.

Senator HATCH. Ms. Quass, let me just say, in your written testi-
mony you state that “XM and Sirius will be able to exercise vir-
tually unlimited market power in the national radio market, to the
detriment of consumers.”

But is that really the market that we should be primarily con-
cerned about? For instance, is not the real profit market found with
those customers in such traditional market segments as the so-
called “morning drive”? And are these not the customers that
you're truly concerned about?

Ms. Quass. Well, Senator, certainly I'm concerned abut the cus-
tomers that listen to our radio stations in a morning drive situa-
tion. But we really need to make the determination here between
one entity that would have the ability to control programming on
a national level.

I have the ability to control—even if you aggregate all of the
radio stations across the U.S., we all individually only have the
ability to control the area which our coverage area allows us. We
are not able to act as one unified body across the United States un-
less the rules change and, all of a sudden, we have one entity that
all 14,000 radio stations—which I doubt seriously is a possibility.

So the concerns that broadcasters have is, our business is con-
tent-driven. Granted, it’s local content. It’'s a very big part of what
it is that we do. We serve, on a day-in and day-out basis, those peo-
ple in our local communities, giving them the kinds of service that
we take seriously. We're constantly trying to improve programming
so that we continue to have an audience that listens to us.

But there is nothing that we can ever do that will be able to ag-
gregate the kind of audience and have the kind of control that one
organization will, to be able to lock up content and programming
and take it away from local broadcasters, to many of us, which is
exactly what we try and do on a daily basis, to bring to our local
communities.

Senator HATCH. My time is up, Mr. Chairman.

Chairman KoHL. Thank you, Senator Hatch.
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Senator Brownback?

Senator BROWNBACK. Thank you, Chairman. I appreciate it. I
thank the panel for being here.

I'm going to ask a couple of questions along the line of content
and the content monopoly area, that I want to tie these in together.

Mr. Karmazin, thank you for being here and thank you for stop-
ping by my office this morning. We've crossed swords in the past
on content issues. I hope to be very respectful of your business
model, but I think I have got some comprehension and under-
standing of it a bit, too.

It seems as if a fair portion of your business model is based upon
featuring explicit sexual material. I'm sure you might categorize it
as somewhat differently, but I think there are others also that
would categorize it as pornographic.

I want to talk with you about that, because you can do that,
where Ms. Quass’s stations cannot. She is regulated in that field
on content for the public good. We've had a big tussle about that
here. We've even increased the fines now tenfold for her set of sta-
tions that she has, radio and television, on content and material
that would be considered overly sexual, overly violent.

There have been discussions about how you define that, a lot of
discussion, a lot of difficulty. But, still, you are not subject to that
set of regulations, and are obviously not willing to be subject to
that set of regulations, and that’s part of your business model.

Is that a part of your business model youre going to continue
even as a merged set of companies?

Mr. KARMAZIN. Yes. We provide content for a broad spectrum of
the American public, including some adult programming. I men-
tioned what we do in allowing people to not have that content that
they may not want to come into their home.

But, yes, we believe that not all content that’s available needs to
be only content that’s acceptable to children. I don’t believe that
was ever the intent of anyone who made the rules. And I also un-
derstand, it’s been a while.

I was in the terrestrial radio business for about 40 years and I'm
not following latest developments, but I also understand that the
local broadcaster has a safe harbor as it applies to that, not that
they necessarily want to use it, but the fact is that there is a safe
harbor for them to be able to do adult content as well.

Senator BROWNBACK. And would you be willing to submit your-
self to the same regulations as the terrestrial broadcasters would
on content and safe harbor?

Mr. KARMAZIN. No, I would not.

Senator BROWNBACK. All right.

Mr. Chairman, I'd like to enter into the record, if I could, the web
pages for Sirius Satellite Radio. These are three pages I'd like to
ask unanimous consent to enter into the record.

Chairman KoHL. Without objection.

Senator BROWNBACK. And this is Playboy Radio. Question & An-
swer, I believe, is one of your channels. Night Calls is one of your
programs I believe you listed here as one of your signature shows:
“Two legends of the adult industry, special celebrity guests will
keep the dialog entertaining, the temperature rising,” is how you
describe it here in your materials.”
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Private Calls is a daily show: “Sharing most intimate moments
with special guest hosts and porn stars. We’ll give you a peek into
their lives,” is the way you describe it on your web sites.

Sexy Stories is a daily show that you have: “Finest providers of
sensual audio in the entire world, presenting 60 sizzling minutes,”
I believe, is how you describe it in your own material.

Ms. Quass, are these shows that you can do in over-the-air radio
broadcasting?

Ms. Quass. No, they are not. And I might also just add that,
while I appreciate the concern for being able to opt in and out of
programming by the subscriber, we’re also concerned about the
ability for some of the technology that is used to carry satellite pro-
gramming and the ability to bleed through into terrestrial or over-
the-air radio without concern for whether or not that individual
opted in or out, as a way to be able to also further enhance the
concerns that we have.

Senator BROWNBACK. Mr. Karmazin, I mentioned to you in the
meeting we had this morning about the issue of the spread of por-
nography in the culture and in society. I mentioned a book to you,
Pornified. Actually, we held a hearing in this Committee on the
spread of pornography.

I mentioned to you as well about, I think you said, well, OK, we
want to maintain material for adults and we’re not going to let
children get into this material. I mentioned to you about, this does
impact children.

In a recent meeting of the American Academy of Matrimonial
Lawyers, two-thirds of the divorce lawyers who attended said that
excessive interest in pornography played a significant role in di-
vorces in the past year.

Pornography, by itself, has begun to arise with alarming fre-
quency in divorce and custody proceedings, according to divorce ex-
perts. This is a relatively recent phenomena. One expert stated
that pornography had an almost non-existent role in divorce just
seven or 8 years ago.

I mention those two you because I don’t know—and maybe you
do believe this—that this is done in a vacuum or that this can be
controlled in just an adult atmosphere, so therefore it has no im-
pact on children or the broader society. I think the body of evidence
is building that it isn’t done in a vacuum and that it does have an
impact on a broader society.

As I mentioned to you this morning, I'll be sending you this book
and I’d appreciate it if you have a chance to review it.

Mr. Balto, I wanted to ask you, on this point, if we grant this
monopoly and this monopoly has this ability to market a particular
type of material, is that something we’re going to see evolve over
time?

You seem to think that we’re not very good about regulating mo-
nopolies. Is this going to be something that will be used in mar-
keting by a monopoly over a period of time or have you had a
chance to have a thought about this?

Mr. BALTO. Thank you for the question. I think, again, you can
regulate in this area. You have chosen not to regulate satellite
radio in this area and that’s something you can address.
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However, what you have right now is competition between two
satellite radio services and this has an impact on content. If you
look at the web site of XM, they specifically identify the sort of X-
rated radio programming and instruct how to install parental con-
trols. Sirius does not provide this information.

That occurs because there’s always a need for XM and Sirius to
differentiate their products. And who knows? Maybe one day it
leads to one of them saying, we’re not going to have adult content
on our satellite radio, we're going to differentiate ourselves.

If you accept the offer that these firms propose, you won’t have
that competition, perhaps leading to the kinds of programming
choices to keep this kind of content off the radio.

Senator BROWNBACK. Mr. Karmazin, would you agree right now
to not put pornographic material on the combined stations?

Mr. KARMAZIN. Senator, I really don’t know what you would cat-
egorize as pornographic material. So, you know, much like I said
to you, I'd be welcome to buy the book, but I'll take you up on your
offer to send it to me free, I'd be interested in knowing if satellite
radio is covered in that book as being one of the issues that lead
to pornography.

I think one of the issues is that we are a believer in the First
Amendment. I've been a broadcaster for a long time. I stand strong
in that regard and I believe that, in the area of indecency, that
there is the ability to disagree over what might be considered inde-
cent. We certainly are not interested in airing, you know, any ob-
scenity. I just don’t know, sir, what you would call pornographic,
or what somebody else would call pornographic.

Senator BROWNBACK. So you're not willing to say, now, by any
definition, that you will not limit your material on pornography.

Mr. KARMAZIN. Senator, it’s an easy “yes” for me to give, but I'm
not sure that I can truly live up to it because I'm not sure that I
understand what the standard would be, and I don’t want to just
give you lip service. So the answer is that, no, I'm not able to give
you that commitment.

Senator BROWNBACK. Well, I thank you for your candor on this.
We’ve had discussions before. We've got a big problem in the coun-
try on this. I know, perhaps, you don’t see it as much. But the Na-
tional Council on Sexual Addiction and Compulsivity estimates 6 to
8 percent of Americans are sex addicts, and that almost all of them
begin with pornography.

Other studies estimate that at least 10 percent of the entire pop-
ulation is dealing with sexual addictions. Forty percent of sex ad-
dicts will leave or lose their spouses; 58 percent of sex addicts will
have severe financial difficulties; 40 percent of sex addicts are pro-
fessionals who will lose their profession; 27 percent of sex addicts
will lose their jobs or be demoted. I realize that’s not your issue or
your problem, but it is mine, and I think it is the country’s prob-
lem.

We need to have respect for the First Amendment, but we also
have to have respect for what’s taking place here. You've got a par-
ticular business model taking advantage of an area that Ms.
Quass’s group cannot, thankfully, take advantage of.

So to put that now in monopolist hands does seem to raise a sig-
nificant question in a big area, and an area you’re not willing to
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say, honestly, that you’re willing to limit yourself to. So, I respect
that, but I do have problems with it, Mr. Chairman.

Chairman KoOHL. Thank you, Senator Brownback. Just to get
back this whole discussion of what we’re talking about here today,
which is what all of us are doing, of course, you know, I have to
lay it out to you, Mr. Karmazin, and to the panel members, repeat-
ing much of what you said and trying to see it in the context of
the totality of what we're discussing here.

I think what you’re asking for, and you have every right to ask,
is a unique monopoly, an ability to perfect a business model in
terms of radio, or communication over the air, radio satellite, to
present a product to the American people that is unrivaled, un-
equaled, and really not to be competed with just by the very defini-
tion of what it is that you are presently offering and want to, by
combining with the other entity—it is so unique, that I think in 10,
20, 30 years, it will be a business colossus in this country that
would be almost unrivaled.

It is not entirely different from having over-the-air television and
one cable operator in the United States. I mean, we cannot imagine
that being done in this country because the power and the profit-
ability of that cable operator to attract all the most attractive
events by being able to offer much more than over-the-air, like
NFL, or the basketball, or the baseball, or whatever, they would be
so profitable, so powerful, so dominant, with no competition, that
over a period of time it would be a behemoth that probably the gov-
ernment would have to step in and reverse whatever decisions it
had made not to allow it to go any further.

To some extent, on a somewhat smaller scale, because radio is
not television in this country today, but radio is huge. If you are
given the power to have the only state-of-the-art, perfect radio
presentation in terms of what you can offer that nobody else can
offer, wow, what an opportunity over a period of time. You say,
well, we only have, what did you say, 13 million subscribers. Fine.

But if you were able to get the NFL for a zillion dollars, your
subscriber level would go up to 100 million right away, 150 million,
200 million, and you would do this because it makes good business
sense to do it. That’s the only reason you would do it.

So your ability to raise your subscriber level is only cir-
cumscribed by the kinds of agreements that you could, and would,
make with the presenters of the most desirable kind of program-
ming in this country. That’s what goes on on television.

That’s why, you know, more and more sports television events
are going to cable. More and more businesses, various business en-
tities in the NBA, major league baseball, and the NFL are moving
toward cable, because that’s where the real revenues are, and cable
understands that and they’re snapping them up, one after another.

The same thing will happen on radio, Mr. Karmazin, if you are
put in a position to be able to do it, and you have every right to
ask if there is nothing immoral, unethical, or even begin to say ille-
gal at this time. But it’s another thing for us to grant you that per-
mission, to be virtually unrivaled, unchallenged in this whole area.

Now, just to finish up the question so you can answer. As I un-
derstand it, most all of radio i1s listened to in the automobile—not
all of it, but the largest chunk. So what you are doing, and what
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you will continue to do, and you should, go to all the automobile
companies and get them to produce automobiles that automatically
have the technology to incorporate satellite radio so that people
who buy a car just have to say, OK, start charging me $12.95 or
whatever you’re charging, and I can have your satellite radio. They
will do that just because people trade up. That’s America. We want
more, we want better.

As long as the price is somehow within what we can afford,
which you will calibrate over the years, you will get everybody
who’s interested in radio, just like more and more people are on
cable nowadays.

Over a period of decades, more and more and more people will
gravitate to your business, and you have no competition. You have
no competition. What a business! I might quit this job to go into
your business.

Mr. KARMAZIN. Senator, with all due respect, where do I start?
You're dealing with the fact that we are a monopoly. I assume
you’re automatically assuming that the Internet does not exist and
that there are no audio services on the Internet.

I'm assuming, sir, that you're assuming that when all of the car
companies are providing a jack for somebody to plug their I-Pod
into and the I-Pod has all of the content that’s available, including
talk programming and sports programming because it’s available
on the I-Pod, and I'm assuming, sir, that in the telephone, where
the largest telephone companies are providing all kinds of content,
not just music content, but sports content, and in your vehicle you
take your cell phone and you put it into your dock and you have
blue tooth technology and the content that’s in your cell phone
comes right through the speakers on your radio, it is bizarre that
the thought is that there isn’t all of this competition. There is all
of this competition.

We’re not talking about being a monopoly. I know the NAB has
used those words about monopoly in this context. If it was a mo-
nopoly we wouldn’t have wasted our time in trying to get this
merger approved. We understand people don’t like monopolies.
What we’re saying is, there is all of this competition. And by the
way, Mr. Chairman, we do have the NFL, and we’ve had the NFL
for three reasons. We have the 6 million subscribers in spite of hav-
ing every single NFL game that’s broadcast.

The content that’s available on satellite radio, that same content
is available on the Internet and it’s also available on cell phones,
and it’s also available. The fact that there is this HD radio, and
by the way, there is no reason that HD radio is not ultimately
going to evolve into a subscription service. They may choose, in the
early days, to not have that have a second stream of revenue.

The last point that I think is worthy of mentioning, sir, is the
fact that our total advertising—now, we have been in business now
for well over 5 years. Our total advertising, of the combined com-
pany, is under $70 million. Under $70 million of $21 billion. To
think that we’re dealing with a monopoly is just not reflective of
the marketplace.

Chairman KoHL. Well, just a couple of points. I-Pod, which you
mentioned as your competitor—and of course, in a theoretical way
it is—I-Pod has virtually no live broadcasts. So you cannot say,
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well, if you want to listen to the baseball game you can get it on
satellite TV and you can get it on I-Pod. Well, that’s not true.

Mr. KARMAZIN. If you want to listen to music, you can certainly
get it on I-Pod. If you want to listen to—

Chairman KOHL. But is it true about sports?

Mr. KARMAZIN. But sports is available on a cell phone, sir.

Chairman KoHL. OK. But you mentioned I-Pod.

Mr. KARMAZIN. And I mentioned cell phones.

Chairman KoOHL. Yes, you did. But—

Mr. KARMAZIN. So in the case of sports today, I don’t know if
there’s anything in the technology that precludes the content own-
ers of sports content from doing a transaction.

Chairman KoHL. But today, I-Pod does not carry live sports.

Mr. KARMAZIN. Not to my knowledge, sir. I agree with you.

Chairman KOHL. And I just want to mention your web site. The
Sirius Internet web site has a section on the merger in question
and answer format. One question that is posed is, “Should I wait
until after the merger ‘to get Sirius™?” And your answer is, “Are you
kidding? Well, if you like commercials and you like listening to the
same CDs for a week, and you like fiddling with your MP3 player
while driving.” It says, “No, you'd be crazy to wait.”

Well, Mr. Karmazin, isn’t this an explicit statement that you pro-
mote satellite radio as a very different—very different—and a very
superior service that is not to be equated with all these other
things that you’re mentioning? That is your business model. That
is what you are trying to create. Once we give you monopoly, my
man, over a period of years, because youre smart, you know how
to do it, you will do it.

Mr. KARMAZIN. But Senator, you just made my argument.

Chairman KoHL. How did I make your argument?

Mr. KARMAZIN. Because you just read all of the factors that we're
talking about as to how we compete with terrestrial radio. We
didn’t sit there and say that you shouldn’t do it because we’re com-
peting with XM. All of those points that you just raised dem-
onstrate the fact that we compete with terrestrial radio.

Chairman KOHL. You have developed, and will develop much fur-
ther, because you have the capacity in this technology that you
own, to develop a business model which cannot be rivaled by any
kind of a radio station in any market.

Mr. KARMAZIN. Sir, it—

Chairman KOHL. We know that. I mean, that’s clear. If I want
to hear any one of the football games on Sunday, or the basketball
games every night, or the baseball games every night, if I want to
hear any of them at will, the only place I can go, or will be able
to go, is to your technology.

Mr. KaARMAZIN. No, because you can get those same baseball
games on the Internet because they’re available. The NFL, the
NBA, and the major league baseball all offer services where they
have all of their games on the Internet. We have a deal with
NASCAR to where we provide NASCAR on satellite radio.
NASCAR is also available.

Chairman KOHL. But isn’t it true that they will not be able to
get it on the radio? They will be sidelined by your technology.

Mr. KARMAZIN. No.
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Chairman KoHL. The radio will be sidelined by your technology.

Mr. KARMAZIN. Terrestrial radio will still get their local games
if they want to.

Chairman KoHL. Local games, yes. But—

Mr. KARMAZIN. Excuse me. There’s Clear Channel and a lot of
the broadcasters who operate nationally. This goes back a while,
but the Dallas Cowboys—

Chairman KoHL. I want to ask you a question. Can you listen
to Internet in your car as you drive?

Mr. KARMAZIN. Yes. Wi—Fi if going to enable you to be able to
listen to it while you drive.

Chairman KoHL. That’s not entirely true.

Mr. Balto?

Mr. BALTO. I have four simple points. First, in terms of alter-
natives, remember the relevant market is the cluster of services of-
fered by satellite radio. None of the rest of these things offer the
cluster of services. None of them are in the relevant market.

As to I-Pods, read page 6 of my testimony and you’ll see, it’s a
cumbersome and uninteresting process to compete on your own by
loading your own music, and then you miss the great DdJs of Sirius
radio.

The second point. Are these things viable alternatives, Wi—Fi,
HD radio? Remember that the merging monopoly has relationships,
ownership interests with some of the major car manufacturers. Are
they going to put HD radio in my car? Are they going to put Wi—
Fi in my car? I don’t think so.

Third, technological change. What the merging parties are saying
is, sometime in the future there’s going to be a sufficient techno-
logical change so we can’t exercise market power. If the deal makes
sense for the merging monopoly today, it makes sense at that point
in time. Let them do the deal then. Then we’ll know consumers
won’t be harmed.

Finally, let me make two quick points about efficiencies. First,
they are saying there are efficiencies in terms of people being able
to share content. They share content today, they can share content
in any fashion that they choose to right now.

Second, what Mr. Karmazin said was, “We are prepared to pass
on some synergies in the form of lower prices.” Focus on those
words: “we are prepared to pass on some synergies.” In a competi-
tive market, they don’t have a choice. In a competitive market, they
have to pass on those synergies.

Competition is what drives XM and Sirius to offer better prod-
ucts and lower prices. If 'm a Sirius engineer and I invent the bet-
ter mousetrap, the better radio tomorrow, they will introduce that
product out on the market as quickly as possible. But if XM and
Sirius is a monopoly, they can sit and figure out when it is they’d
like to bring the product out to market.

Chairman KoHL. Senator Hatch?

Senator HATCH. Well, Mr. Karmazin, there are a few things I
just don’t know about this, and maybe I can ask what may be very
stupid questions.

But as I understand it, the SEC has granted two licenses, one
to Sirius and one to XM. Is that correct?

Mr. KARMAZIN. Yes, sir.
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Senator HATCH. If you merge, will there still be an extra license
available?

Mr. KARMAZIN. No, sir. But there’s plenty of spectrum available.
If the question is whether or not—

Senator HATCH. I guess my point is this. Let’s assume that you
merge and that you really become much more successful so that
you quit losing the billions of dollars that have been spent. What
keeps another satellite company from coming in and competing?

Mr. KARMAZIN. Well, I think the idea is that there is plenty of
spectrum. There are plenty of competitors out there who have ex-
pressed an interest in doing the kind of content that satellite radio
is doing.

Senator HATCH. You're saying that there’s nothing that says oth-
ers can’t come in and compete with you.

Mr. KARMAZIN. That’s correct. I'm saying that there’s nothing
that stops somebody from using the WCF spectrum or using any
of the spectrum that the—

Senator HATCH. I presume that if this merger takes place and
you become much more successful, let’s say you get an audience of
50 million people combined, I assume that others would want to get
into this business.

Mr. KARMAZIN. Well, I mean, that’s definitely a possibility. But
I will tell you that if in fact we are successful, it is because we have
been successful in convincing people to pay for radio. You know,
the majority of the people are satisfied with free over-the-air radio.

Senator HATCH. Well, I think the point I'm making is, you're not
foreclosing the market from others coming in. You’re just trying to
make it a more efficient market so that both of you can survive,
when you may not be able to survive if you don’t combine.

Mr. KARMAZIN. Yes. I would like to think that we’re going to sur-
vive, so I don’t want to give that impression.

Senator HATCH. Yes. You would put it in different terms.

Mr. KARMAZIN. Yes. But I do feel that the reason that we are not
offering lower prices for the consumer is because of our cost struc-
ture today. And I'm not talking about the cost structure of the con-
tent, I'm talking about the cost of our billions of dollars of infra-
structure on satellites and the like, that this merger gives us the
opportunity—not standing alone, this merger gives us the oppor-
tunity to, in fact, find cost savings that will enable us to reduce the
price and, therefore, maybe enable us to get as many subscribers
as you say we might be able to get.

Senator HATCH. Now, I share Senator Brownback’s feelings about
obscenity and pornography, but I also understand the problems
that you have as people in the media. That is, unless the Supreme
Court is going to define exactly what pornography and obscenity is,
it’s pretty tough for you to have to make that definition for them.

There is a right of free speech, even though I'd prefer not having
those programs for our families. But I suspect that that’s more of
an analysis than has been given thus far. That is, it’s pretty tough
to define just what pornography and obscenity really is under cur-
rent Supreme Court decisionmaking.

Mr. KARMAZIN. Senator Hatch, I was a broadcaster back in the
old days when we had the seven dirty words, and it was very clear
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that when you had the seven dirty words, no license that I was in-
volved with ever used the seven dirty words.

Senator HATCH. If you had a definition here, you would abide by
the definition, wouldn’t you?

Mr. KARMAZIN. Exactly. When I was a broadcaster, subject to the
indecency rules, all I said was, tell me what the speed limit is and
I'll go by that speed limit. Tell me that it’s 55 miles an hour and
Il follow it.

And I'm sort of troubled by the fact that the NAB, which used
to be more interested in protecting those free rights, have gone the
other way in saying that, instead of sitting there and saying, let’s
clarify the rules, they’re saying, well, just make sure, as vague as
they are, just subject satellite radio to them as compared to getting
the Supreme Court, maybe, to make those rules clearer.

Senator HATCH. I see.

Mr. Balto, I was very impressed with your written testimony.
Clearly, there is a strong argument that the regulatory agencies
should view this transaction narrowly. But aren’t we living in a
new world and a far more dynamic economy?

Should we not look at the regulatory approval of Whirlpool/
Maytag mergers as our guide to the future? Specifically, under a
traditional analysis, the Department of Justice would have placed
great reliance on the market share that the resulting appliance
manufacturer would have enjoyed.

However, these are different times when globalization and the
speed of commerce are rapidly changing markets. Therefore, the
Department worked with the parties to the merger and developed
a detailed market analysis. That analysis showed that the merger
would not have an ill effect on competition since oversees competi-
tors were quickly expanding their market share.

It also showed that appliance retailers could, and do, quickly
change the appliance brands that they choose to carry in their
stores, only further underlying the premise that a traditional mar-
ket analysis might not be as effective in this situation.

Now, is this not similar to the XM and Sirius proposed merger
in the sense that, though the guidelines support your argument
that the market should be viewed narrowly, we are looking at a
new market where satellite radio competes directly with terrestrial
radio?

Mr. BALTO. I think that’s a very good question.

Senator HATCH. It’s a little long question.

Mr. BALTO. No. I appreciate the question. It’s something that the
antitrust enforcers and the antitrust courts always consider, the
degree that the market is dynamic.

First, should there be foreign entry into satellite radio into the
United States, that would be just terrific. I don’t think that we're
about to see French satellite radio enter into the United States.

But, more importantly, if you refer to my testimony, all of the
technological changes that the parties are proposing are several
years off in the future. I think it’s important to see this as being
a truly dynamic market, but I think that dynamism—Senator
Hatch, I should caution us to weigh even more heavily on enforce-
ment.
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In the Office Depot/Staples merger, the parties said, look, there’s
all these new entrants who are about to come in and enter and
transform our market. And you know what’s happened 10 years
later? None of those people entered, absolutely none.

But what’s happened is, the number of superstores have in-
creased from 1,000 to 3,000. If the court had allowed Office Depot
and Staples to enter into a truce and create an office supply duop-
oly, then there would not have been anywhere near that level of
increase in the number of stores.

I think that you should credit the success of these two companies
and the new products they’ve invented. You should credit how ag-
gressively they compete with each other. That competition has
brought benefits to millions of consumers and, because of that, they
should not be allowed to merge.

Senator HATCH. Ms. Sohn, I feel like we’ve been ignoring you. I
don’t want to leave you out of this. But as you know, customers are
one of the critical sources that the Federal agencies use for defining
a market. Now obviously they’re the ones that know how and why
they choose the products that they do.

Now, how do you believe that consumers will react to a change
in the marketplace if this merger is ratified?

Ms. SoHN. Well, I just want to make it clear that Public Knowl-
edge doesn’t take a firm position on the antitrust issue. I mean, we
really think there’s a lot of information, private information, that
we don’t have access to that will really determine whether or not
the other competition in the market—and while it may not be iden-
tical it’s still competition—would really tamp down satellite radio
prices.

Here’'s my concern. My concern really is with the hegemony of
the broadcast industry. I remember, in 1992 when the FCC was
starting to consider giving out, actually, at the time, four satellite
radio slots.

The NAB approached my colleagues and me at the Media Access
Project and talked about all the ways they’d like to regulate the
satellite radio industry. So, you know, for the past 15 years the
broadcast industry has been trying to limit what satellite radio can
do, basically trying to put it out of existence. That really is my con-
cern here.

We talked a little bit about the Direct TV-Echo Star merger
which was disallowed. Sometimes I wonder, we didn’t take a posi-
tion on that then, but that merger was disallowed. Cable prices
have still gone up. As a result, the DBS industry was not able to
compete against companies like Verizon and others in the recent
AWS spectrum auction.

My concern is whether, if you do not allow this merger, whether
you're going to have two weak companies that cannot compete
against a 70-, 80-year-old broadcast industry that has done every-
thing in its power over the last 15 years to try to hobble or regulate
the satellite radio industry.

Senator HATCH. I noticed in your written testimony that you
state, “If the merger is ratified it should include provisions creating
pricing choices, such as tiered programming.” Now, does not this
open the door to greater price increases? For example, would not
the merged company charge extra for its NFL package?
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Ms. SoHN. Well, that’s why, also, one of the other conditions is
a price freeze on the combined programming package for 3 years.
Now, there was some question about whether the price freeze that
Mr. Karmazin promised at the House Antitrust Task Force Com-
mittee hearing that I testified at as well would have just applied
to the current package or the combined package, and we are now
calling for a price freeze for 3 years for the combined package.

Senator HATCH. Mr. Chairman, if I could just make one com-
ment. I know my time is up. This is an extremely interesting situa-
tion. You know, all of us here would like to please everybody. I, for
one, believe that there ought to be competition.

On the other hand, you know, this question of obscenity and por-
nography, you know, I'm totally opposed to it. I think we have too
much of that on our current air waves, and also on our current tel-
evision sets.

But my point is, unless we have the guts to define it, and the
Supreme Court has the ability to uphold the refinements that we
make, it’s pretty hard to say that—you know, that you can’t put
on what really is a free speech situation.

But, you know, I don’t think it has much to do with this merger,
but I would encourage Mr. Karmazin and others to kind of look at
the interests of mankind as you go through this. You've indicated
you certainly will; you're not going to do something that is outside
of the law.

The question is, can you do some things that are inside the law
that would be helpful to mankind? I would encourage you to do
that. As far as I'm concerned, that’s about all you can say about
that issue, although there may be more.

But this is extremely interesting to me because I can see some
ways where competition can exist. I can see a number of ways
where people, Ms. Quass, are very concerned. But it’s a long way
to have this approved, anyway, and we’ll just have to see what hap-
pens.

But I have a difficult time—and maybe, Mr. Balto, you might
want to answer this—understanding why, if they are successful
after this merger, there would not be plenty of competition that
would arise, and plenty of desire on the part of Congress to make
sure that competition flourishes.

That may be a question that should be asked only after we see
what happens, but that’s my own personal—I just cannot see why
there wouldn’t be a lot of competition here.

Now, I also have a difficult time seeing why terrestrial radio
can’t compete, or why it’s not a competitor, even though it may be
at a disadvantage, if people can afford to pay the 13 bucks a
month, or whatever it is that you pay for satellite. This is an ex-
tremely interesting case. I think this has been an extremely good
panel, so I want to compliment each of you for your comments here
today.

Chairman KoOHL. I want to get back to Senator Hatch’s point, be-
cause it’s central to this hearing and to this whole subject, the
business of competitiveness.

Mr. Karmazin, of course, is an “expert” and he understands his
business. So, I'm going to ask a question by making a statement.
It’s my understanding that the very high cost of launching a sat-
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ellite, literally billions of dollars, would make it virtually impos-
sible for another satellite radio company to enter the market.

Now, do you really believe entry by another satellite company is
likely after this merger? And you people have thought about it. I'm
sure you have a clear answer to that question.

Mr. KARMAZIN. I do have a clear answer to that question. You're
asking whether I think there will be another satellite competitor,
the answer will be, probably not.

But I do believe that there is other technology and there are
other frequencies. I don’t know what the magic is, whether you're
getting the content from a satellite or you're getting the content
from another kind of technology, but there is currently plenty and
there will be even more competition in the future, probably not
from another satellite company.

Chairman KoOHL. That’s a very important answer. I mean, that’s
a clear—I appreciate your being very clear in your response.

Senator HATCH. May I interrupt on that, Mr. Chairman?

Chairman KOHL. Go ahead, Senator Hatch.

Senator HATCH. Would it be similar competition? That’s the
point.

Mr. KARMAZIN. Yes.

Senator HATCH. In other words, whether it comes from satellite
or not is not the issue. It’s, would it be similar competition?

Mr. KARMAZIN. And that’s what we have said, is that we believe
that how you get the signal into the car, whether or not it would
go by Wi—Fi or whether, it go by cell phone, or whether it go by
terrestrial radio, or whether it goes by satellite—

Senator HATCH. Or some new technology.

Mr. KARMAZIN.—or some new technology, we think that’s the rel-
evant issue, not whether or not somebody happens to use very ex-
pensive satellites as compared to using some more efficient tech-
nology to get into the car.

Chairman KoOHL. Yes. But what we are establishing here, at least
in terms of opinion at this point, is that there is very little likeli-
hood that there will be a satellite competitor to this merged com-
pany.

You're saying there can be others and we can talk, but Senator
Hatch’s question needs to be answered, at least to my satisfaction,
and in a fairly precise way, which you are in a position to do, and
you are doing it, which I respect. You are saying that there is not
a likelihood that there will be a satellite competitor to your merger.

Mr. KARMAZIN. No.

Chairman KoHL. If you thought, in a very easy manner, all kinds
of different technologies are available, will be available to make
your service not unique at all because it can be duplicated and re-
ceived in so many different ways, I don’t think you’d be here today
asking for this exclusivity, Mr. Karmazin.

Mr. KARMAZIN. Senator, I gave you a very candid, very honest
answer, in my opinion. But, you know, this is America. If somebody
wants to do it and they have the resources to do it, nothing would
stop them from doing it.

Chairman KoHL. From doing what?

Mr. KARMAZIN. Launching another business competitive to sat-
ellite radio.
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Chairman KoHL. But you would not expect it to be a satellite
business?

Mr. KARMAZIN. I don’t expect it. But you know what? I didn’t ex-
pect that there was going to be audio channels coming from cell
phones. I wasn’t a visionary that invented the I-Pod. And by the
way, I didn’t invent satellite radio, you know.

So it was that there are all kinds of very smart people with all
kinds of access to capital, and there is no stopping their ingenuity
as to what business they want to get into. But do I think that’s
lloikely? No, I don’t believe that’s likely. That’s as candid as I can

e.

Chairman KoHL. I appreciate that. I do appreciate that.

Senator HATCH. Well, 5 years ago we didn’t know what Wi-Fi
was, you know. Or maybe it’s longer than that, but I think about
the last 5 years.

So you don’t know what kind of technology is going to come. But
on the other hand, you know, I can see the concerns of the others
there as well. I personally don’t believe that there will be a lack
of competition if you're successful.

Mr. KARMAZIN. Yes. I didn’t believe there was going to be an HD
gadio. I mean, I didn’t believe, you know, that there was going to

e_

Senator HATCH. I'm very interested that you were honest enough
to say you didn’t think anybody else would do satellite.

Mr. KArRMAZIN. Well, you know, I made a lot of money in it.

Senator HATCH. I don’t see how you know that. Because I know
one thing, if you’re really successful, there’s going to be people with
billions of dollars who are going to come in and compete with you,
it’s just that simple.

Mr. KARMAZIN. I just think that there’s a lot of other technology
and there are a lot of ways of getting the signal into the places
where the consumer wants the signal, that you might be able to
do it more efficiently than the high-cost way that we chose to do
it 10 years ago, which was to start getting into satellite radio.

I mentioned earlier that the losses that the companies—again,
not crying poverty by any means—have sustained are, combined,
about $7 billion before we've made a dime. So the likelihood of
somebody going through those kinds of losses is, there’s a more effi-
cient way of doing it.

You know, I would not be the person who would launch the three
satellites, have a ground station on the spare, put an infrastructure
in, when I have all kinds of other technologies that are enabling
me to get into the car, which everyone has said is the place where
you want to be.

Senator HATCH. Well, to do exactly what you’re doing now.

Mr. KARMAZIN. Right.

Senator HATCH. Except that it’s not satellite.

Mr. KArRMAZIN. Correct.

Senator HATCH. Yes. I see.

Chairman KoHL. Mr. Balto, we often hear the argument that the
merged company could not raise its price because it competes with
free over-the-air, yet we have a similar example that appears to be
contrary to this argument that cable television competes with free
over-the-air all over America in every market.
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But every year, consumers in every market all over America see
substantial price increases averaging sometimes triple the rate of
inflation on their cable bill. Doesn’t this teach us something that
cag b?e prophesied with respect to this merger versus over-the-air
radio?

Mr. BaLTO. I think that is absolutely correct. I am sure that the
proponents of this merger will note that free TV is much smaller
than free radio is, but I don’t think, if you carefully look at what
satellite radio does, you will conclude that it does compete directly
and competes aggressively against terrestrial radio. So, I think you
would have the same problem of likely price increases.

Let me touch on the technological innovation point that was just
made. Look, the courts, interpreting the Clayton Act, have made it
clear that we don’t sacrifice the interests of consumers on a bet
that the market will change.

To approve an otherwise anti-competitive merger, the merging
parties must demonstrate that entry is timely, likely, and sufficient
to prevent anti-competitive harm and it’s a 2-year period used. I
don’t think you can show that those alternatives will come to the
market within two years.

But in any case, if that’s the key to their argument, if this deal
makes sense now, it will make sense when those alternatives can
constrains anti-competitor conduct.

Chairman KoHL. Ms. Sohn?

Ms. SoHN. I just have to disagree with Mr. Balto on the TV
point, because a lot of the reason that people get cable TV in the
first place—and frankly, the raison d’etre for cable starting—was
for people to get their local over-the-air stations. OK. That’s dif-
ferent than here. OK.

People don’t get XM radio because they want to get access to
their local stations. They get it because they’re tired of the play
listing and the over-advertising on local stations. So, it really isn’t
comparable.

The other point is, I do think Mr. Balto understates a little bit
the vastness of technological change. I don’t know if I ever agree
with Senator Hatch on much of anything, but I think on this one
I probably lean more toward his argument.

In fact, I think it was last week a satellite radio—it doesn’t do
it exactly like XM and Sirius, but a service called Slacker that pro-
vides personalized channels, radio channels, using existing extra
satellite capacity was just launched. They say that, by the end of
the year, they’re going to be able to have receivers in cars.

Now, obviously this is something that the antitrust authorities
are going to have to look at to see if, indeed, this would tamp down
prices. But I do think that Mr. Balto understates a little bit the ra-
pidity of technological change and what is actually coming on over
the horizon.

Chairman KoHL. I'll ask one more question, then I'm going to
open it up for any comments you have before we close.

Mr. Karmazin, 2 days ago the Kansas City Star published a col-
umn entitled, “Sirius-XM Merger A Bad Idea”. In the article it stat-
ed that if the Sirius-XM merger was allowed “Clear Channel”
would start buying up every radio station in America that it
doesn’t already own, Apple will be able to buy any company that
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begins to challenge its dominance in the market for portable music
players, Comcast will begin merger talks with Time-Warner, and
there will be nothing standing in the way of a marriage of NBC
and CBS.”

Mr. Karmazin, doesn’t the author of this article have a point? If
we allow one company to control all of satellite radio, why not
allow one company to dominate over-the-air radio, another com-
pany to dominate cable television, and yet another company to own
all the television networks, et cetera?

Won’t allowing your merger establish some kind of a precedent
that could easily lead to consolidation in many other areas of com-
munication?

Mr. KARMAZIN. Senator, I have a great deal of respect for you
and this Committee and the Justice Department and the FCC, and
I don’t think that because you allow one means you’re under any
obligation to do anything else. I think each of these markets stand
on their own. I believe that there is not that risk.

I can also tell you that publications like the L.A. Times and USA
Today and the Wall Street Journal and the Chicago Tribune have
all taken the opposite point of view. So I don’t want to get into
dueling editorials, but I can assure you that there have been an
awful lot of very respected publications who believe, as I do, that
this merger is in the public interest.

Chairman KoHL. OK. Other comments? Ms. Quass?

Ms. QuAss. I would just say that none of us can sit here and pre-
dict the future. And while we all hope that the technology con-
tinues to advance both from over-the-air free radio and many other
sources, whether it is I-Pod or whatever, but I think the concern
that I wanted to just clarify before we leave today is, I want to
make it clear that over-the-air local radio does not compete on a
national platform with satellite radio. There are two competitors,
XM and Sirius.

They are the only ones who have the bundle and offer the array
of services on the platform that they have, that is mobile, that is
nationwide. We need to be clear that if we’re going to compete and
we want to talk about competing on a level playing field, that we
get on a level playing field. The national market is not it. We do
not compete. The only competition is between those two. Thank
you.

Chairman KoHL. Thank you.

Ms. Sohn?

Ms. SOHN. Yes. I want to agree with Mr. Karmazin. I'm not con-
cerned about the slippery slope argument either, that if you grant
this merger you’ll have to grant every other one the digital space.
I assume antitrust authorities judge each merger on its merits, so
I don’t buy that argument.

The second thing is, it was so interesting to hear Mr. Balto talk
about how the broadcasters are talking consistent with the public
interest. You know, you're the antitrust expert, I'm the communica-
tions expert. I've been doing this for 20 years. Let me tell you, they
rarely do anything that’s consistent with the public interest. OK.
They're here because they haven’t liked satellite radio from the get-
go. Their idea of a level playing field is one that puts them at the
top and everybody at the bottom.
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I mean, you know, the broadcast industry has a history of going
to government to protect it, must carry exemption from paying the
performance fees, free spectrum. We can go on and on and on. So,
be wary when you listen to the broadcasters about why they are
opposing this merger. Just remember their history in trying to
limit satellite radio from the get-go.

Chairman KoHL. Mr. Balto?

Mr. BALTO. I think the merger should be stopped. We only have
access to public information, a point Gigi and I both made. But
based on that public information, there are serious concerns raised.

I think it’s crucial to understand there is a reason why 14 million
people pay $13 a month for this service. It’s because satellite radio
provides a valueable service, a service that is different than other
alternatives. The courts consistently look to those characteristics to
determine what a relevant market is. In this case, the relevant
market is satellite radio.

Technological change. Antitrust enforcers and courts hear those
arguments all the time. If they had been accepted, the Antitrust
Division’s case against Microsoft might have fallen to the wayside.

But the key thing here is, if that’s true, this merger makes sense
for these merging parties today, it will make sense the day con-
sumers can receive a form of a cluster of services of radio in my
car by Internet. It will still make sense then, then do the deal then.
Otherwise, if you approve the merger as proposed, you're writing
a check on your children and your grandchildren’s behalf by agree-
ing to a monopoly that will last forever.

Chairman KoHL. Thank you.

Mr. Karmazin, do you want to make one last comment?

Mr. KARMAZIN. Sure. Thank you very much. I appreciate the op-
portunity to be here. I look forward to working with this com-
mittee, as well as the regulators, in demonstrating that this merger
is not anti-competitive and in the consumers’ best interests, and I
look forward to everybody giving the broadcasters the level playing
field they want so that they should pay for performance rights as
well as spectrum, which is sort of what satellite radio is doing right
now.

Chairman KoHL. Thank you.

Well, we thank you all for being here, both those in the audience,
as well as those of you—and you've been really good—who have
agreed to be here today and testify and make comments.

As Senator Hatch said and as we all understand, this is a big
issue. It’s something that is going to reverberate across our country
no matter which way it goes, I think, particularly if we allow the
merger, so let’s see what happens.

Thank you, Mr. Karmazin. Thank you, guys.

[Whereupon, at 4:12 p.m. the Subcommittee was adjourned.]

[Questions and answers and submissions for the record follow.]
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QUESTIONS AND ANSWERS

Senator Koh!l’s Follow-Up Questions for XM/Sirius Hearing

For David Balto

Question:

1. Isn’t it true that, in order to be competitively significant under antitrust
law, a competitor must be present in the market now or likely to enter in the next two
years? If so, what is the reason for this two year time frame? What does this two year
time frame mean for the competitive significance of internet radio?

Answer:

1. The purpose of the Clayton Act is to prevent mergers or acquisitions that
may lead to a loss of competition that will harm consumers through higher prices, less
service or less innovation. The case law makes clear that an otherwise anticompetitive
merger may be permitted if entry into the market is so easy that such entry will be
successful in preventing any anticompetitive effects of the merger. As the Merger
Guidelines note “a merger is not likely to create or enhance market power or to facilitate
its exercise, if entry into the market is so easy that market participants, after the merger
either collectively or unilaterally, could not profitably maintain a price increase above
premerger levels.”

Both the Merger Guidelines and the case law under the Clayton Act make
it clear that for entry to be considered competitively sufficient a competitor must be
present in a significant fashion within a two-year time period. As the Guidelines note
“the Agency generally will consider timely only those committed entry alternatives that
can be achieved within two years from initial planning to significant market impact.”

The purpose of the two year period requirement is straightforward.
Consumers should not suffer the competitive harm of a merger for a lengthy period of
time. As a rule of thumb the Agencies have set that period at two years. It also reflects
a certain unwillingness of the Agencies to engage in speculation about entry that is
simply too distant in the future. Entry after a period of two or three years may be so
speculative that an agency may be unwilling to rely on such entry.

The two year time period is important as the Agencies consider the
competitive impact of the XM/Sirius merger. As my testimony emphasizes, simply
because a firm is considered a competitor does not mean that it is a competitor in the
relevant market under the antitrust laws. Only those firms which offer a competitive
restraint, i.e., control the ability risk of the merged firm to increase prices, should be
included in the relevant market.

! Merger Guidelines, § 3.0.

? Merger Guidelines, § 3.2
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I believe the Agencies and this Subcommittee should be skeptical of the
technological alternatives posed by XM/Sirius such as Internet radio. It seems doubtful
any of these alternatives will have a significant presence in the next two years. However,
whether they are considered as part of the relevant market depends upon whether they
could exercise a restraint on the merged firm’s ability to increase prices. I believe that
these alternatives are insufficient to avert potential anticompetitive effects within the two-
year period.

Question:

2. In 2002, the Justice Department filed suit to block the proposal for a
merger between the only two satellite TV services, DIRECTV and Echostar. Inits
lawsuit to block the merger, the Justice Department asserted that -

“Echostar and [DIRECTV] compete on a broad array of price and quality
characteristics, including programming pricing, programming packages,
acquisition of channels, retail compensation, equipment pricing, installation
pricing, . . . and targeted promotions. Competition between [DIRECTV] and
Echostar has taken the form of measuring themselves against one another, looking
to each other when making price and quality decisions, secking to have a
competitive advantage over each other . . ., and imitating competitive
improvements that the other has initiated. Consumers have benefited from
competition between the two that would be lost after the merger.”

Are the same aspects of competition the Justice Department identified as at risk in
Echostar/DIRECTV also at risk with respect to the proposed merger between Sirius and
XM? Should this merger be analyzed any differently?

Answer:

I believe that the Justice Department in FCC actions opposing the DIRECT TV
and Echostar merger provides an excellent mode! to analyze in the competitive effects of
the XM/Sirius merger. Like that merger I belive there is a strong likelihood that the
XM/Sirius merger will lead to higher prices, less innovation and less choice.

As my testimony suggested, there are certain critical economic factors that serve
as the basis for the satellite radio market -- many of those factors were present in the
satellite television market. Moreover, one of the key arguments made by the parties in
the XM-Sirius merger is that “they compete with free radio.” In the Echostar/DIRECTV
merger satellite TV certainly competed with free TV, but that was insufficient to alleviate
the competitive concerns of the DOJ and the FCC.

Question:

3. Would it be a benefit to consumers if there was only one satellite radio
service, so that they could access all content from satellite radio now carried exclusively
by either Sirius or XM, for example, major league baseball and pro football?
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Answer:

Mergers may often lead to efficiencies including bringing together different
products that rival firms offer. However, in the evaluation of efficiencies, the Agencies
always consider whether efficiencies are merger specific, ie, are there less
anticompetitive means to achieve the same efficiencies?®

In the XM-Sirius merger there would be some benefit to consumers by merging
together the programming of the two networks. However, it is clear that this type of
efficiency is not merger specific. There is no reason why these forms of programming
have to be offered on an exclusive basis and XM and Sirius could share this content. In
other words, there is no reason why a merger is necessary to achieve the efficiencies of
sharing content.

3

Merger Guidelines, § 4.0.
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SATELLITE RADIC

1221 Avenue of the Americas
New York, NY 10020

tel 212 584-5120

fax 212 584 5140
mkarmazinf@siriusradio.com

The Honorable Herb Kohl
United States Senate

330 Hart Senate Office Building
Washington, D.C. 20510

Dear Chairman Kohl:

Mel Karmazin
Chief Executive Officer

April 4, 2007

Thank you for the opportunity to discuss the ‘proposed merger of Sirius and XM at the
Senate Judiciary Committee, Antitrust Subcommittee hearing last month. I have attached to
this letter answers to each of the follow-up questions you raised after the hearing.

As I explained in my testimony, this transaction will benefit consumers in substantial
and concrete ways. Simply put, the new company will provide consumers with more choices
and lower prices. Both Sirius and XM have made clear that no satellite radio consumer will
have to pay more than the current monthly subscription price of $12.95 as a result of the
merger. Once interoperable radios become commercially available, those who want to have
access to the complete offerings of both companies will be able to receive them on a single
device for significantly less than the current price of $25.90. We also are committed to
bringing consumers the ability to get the best of each company’s current program line-up at a
price well below the cost of the two services today. And while no radio will become obsolete
as a result of this transaction, we fully expect the merger to stimulate the development of new

highly portable, low-cost, and user-friendly devices.

These are not just promises made to appease regulators; they also will make good
business sense for Sirius-XM. But each of these important benefits is directly tied to the
proposed merger and cannot be realized without it. Most fundamentally, the merger will ensure
that satellite radio will remain a strong, effective, and innovative audio entertainment provider.

Today's audio entertainment market is robustly competitive and characterized by an
ever-expanding multiplicity of choices. Satellite radio competes directly and intensely with a
number of other audio providers for consumer attention. Indeed, in their SEC filings, radio
broadcasters routinely point to a host of audio entertainment services, including satellite radio,
as direct competitors to terrestrial radio. By the same token, Sirius and XM list a wide range of
audio entertainment competitors, including AM/FM radio, in their SEC filings.

In the context of the ongoing media ownership proceeding at the FCC, the broadcast
industry aptly has characterized the competitive state of the audio entertainment market. Just
months ago, numerous broadcasters filed voluminous evidence with the agency to drive home
the point that competition exists among all manner of audio providers, including AM/FM radio
and satellite radio, as well as HD radio, Intemet radio, iPods and other MP3 players, music
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subscription services, podeasting, and mobile phones. The latest illustration of this growing
competition is reflected in the FCC’s HD radio decision adopted at the end of last month. The
decision will enable more stations to broadeast not only high quality audio entertainment, but
also multiple streams of programming and data casting. Moreover, the decision to permit
experimental digital subscription services will intensify the competition between AM/FM radio
and satellite radio, not only for listeners but also for subscription dollars.

Now, however, some of the same parties that have portrayed the andio market as
-abundant and competitive in other contexts are attempting to cast doubt on the merits of a
Sirius-XM merger by questioning whether satellite radio fully competes with AM/FM radio
and other audio services. At the hearing, Ms. Quass, as a representative of the NAB, tried to
make the case that satellite radio should be viewed as a market onto itself.  Pointing to minor
differences between various audio services, Ms. Quass claims that Sirius and XM are the sole
participants in a market for “multichanne! mobile audio services” and, therefore, that the
proposed merger will create a “monopoly.” Mr. Balto echoed this view in his testimony. Of
course, this artificially narrow characterization conflicts with the expansive audio market that -
broadcasters publicly have described.

1t is well-established in antitrust law that characterizing a product as “unique” is not
sufficient to cabin it into its own market. A laundry list of distinctions between satellite radio
and other audio programming altématives does not make satellite radio a separate product
market. Rather, the focus must be on the real-world competitive interplay among programming
alternatives, particularly as they constrain the ability of satellite radio to raise prices.

It also is not the case that satellite radio must be considered a distinct market unless -
there are alternatives that offer all of the attributes of satellite radio in a single package. Mr.
Balto repeatedly invoked the FTC's case against Staples/Office Depot at the hearing as the
basis for his argument to the contrary. Mr. Balto neglected to mention, however, that the FTC
reached the opposite conclusion eight years afier Staples was decided. In approving the merger
of Federated and Mays department stores, the FTC found that a combination of products that
individually provided only a subset of services nonetheless were part of the relevant product
market. Specialty stores were deemed to be in the same market as the department stores.

In the case of satellite radio, there can be no question that the availability of alternatives
from a combination of sources limits what consumers are willing to pay for our services. In the
five years that we have been in service, Sirius never has raised its prices. This is largely
because music, sports, and talk content are available not only via satellite radio, but also on
terrestrial radio, iPods, and Internet radio, among other sources. Because the importance of
sports packages was raised at the hearing, T would like to reiterate that this content is available
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to consumers on other sources aside from satellite radio. For example, Major League Baseball
offers the home and away radio feeds of every regular and postseason game through its
GameDay package. Other sports leagues offer similar packages.

Given the realities of today’s audjo entertainment landscape, there is no legitimate basis
for concern that this merger will enable the new company to charge “monopoly” prices or
otherwise harm consumers or competitors. Although satellite radic has proven to be an
appealing and popular new product, it accounts for only a small slice of the audio entertainment
market. While XM and Sirius combined have approximately 14 million subscribers, this
number pales in comparison to the approximately 230 million Americans that listen to AM/FM
radio every week. Likewise, the number of satellite radio subscribers is dwarfed by the 180
million iPods that have been sold to date and the more than 200 million Americans that have
access to Intemet radio.

A combined Sirius-XM will continue to compete against a host of rivals, including
broadcast radio, which is offered to consumers free of charge. The company’s prices will
continue to be constrained by this inescapable truth. And given that satellite radio accounts for
only about 3 percent of all radio listening, we will have every incentive to offer prices that will
attract more subscribers, not drive them away.

In addition, there was some discussion at the hearing about whether a combined
Sirius/XM would be able to preclude new entry into the audio entertainment market. The
answer clearly is no. There are a multitude of new audio entertainment services in the pipeline,
and the merger of Sirius and XM will have no impact on these developments. Whether or not
any future new entrants will be other “satellite radio” companies is irrelevant. There is nothing
in antitrust law that says that new entry must occur via the same technology employed by
existing market participants.

In sum, a satellite radio merger affirmatively and substantially will benefit consumers
without causing competitive harms. I would welcome the opportunity to sit down with you in
person to further discuss my answers to your questions, and any other matter of interest or
concem to you as this process moves forward.

Sigeerely,

i/
{

;

i (‘ ” P .
! Mel-Karmazig/\Qé}j
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Senator Kohl’s Follow-Up Questions for XM/Sirius Hearing

For Mel Karmazin

1. During your testimony at our hearing, you promised not to raise your prices
after the merger. You also.made these promises at your earlier testimony at the House
Judiciary and Commerce Committee. And when I met with XM Chairman Gary Parsons
prior to our hearing, he made the same promise. But these promises were somewhat vague
and not always consistent. I'd like you to be more specific and clarify what they mean.

{a) When you say you will not raise your ;Srice, what do you mean? Is the price you
are referring to the $12.95 that each satellite radio company currently charges consumers,
or the $26 dollars that it cost to get both services?

Following the merger, we will not raise either the $12.95 that each satellite radio
company currently charges consumers, or the $26 dollars that it costs to get both services.

(b) What time period is your promise not to raise price good for?

We are prepared to discuss with the FCC and the antitrust authorities a substantial period
in which we would agree not to raise prices.

(c) Are you willing to commit to these promises in the form of an enforceable FCC
order or antitrust consent decree?

Yes. In addition, other alternatives available in the market (such as terrestrial radio, HD
radio, Internet radio, and mobile phone offerings) will constrain the company’s ability to
increase prices.

2. In 2002, the Justice Department filed suit to block the proposal for a merger
between the only two satellite TV services, DIRECTYV and Echostar. In its lawsuit to block

the merger, the Justice Department asserted that - .

“Echostar and [DIRECTV] compete on a broad array of price and quality
characteristics, inchiding programming pricing, programming packages, acquisition
of channels, retail compensation, equipment pricing, installation pricing, . . . and
targeted promotions. Competition between [DIRECTV] and Echostar has taken
the form of measuring themselves against one another, looking to each other when -
making price and quality decisions, seeking to have a competitive advantage over
each other ..., and imitating competitive improvements that the other has initiated.
Consumers have benefited from competition between the two that would be lost

after the merger.”
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Aren’t the same aspects of competition the Justice Department identified as at risk in
Echostar/DIRECTY also at risk with respect to your proposed merger between Sirius and
XM? ‘Why should this merger be analyzed any differently?

Each merger is decided by the DOJ based on the specific facts of the industry at issue.
Multichannel video programming distribution (“MVPD") and audio programming are very
separate industries. The DirecTV/EchoStar merger has little relevance to an investigation of the
current merger.

) There are some obvious and significant differences in the two industries. To take just one
example, in DirecTV/EchoStar, across the vast majority of the country, there was at most one
other MVPD provider besides the two satellite companies, and in rural areas there was no other
competitor. In contrast, there are numerous competitors from which customers today receive
audio programming including terrestrial radio, HD radio, Internet radio, music subscription
services, iPods and other MP3 players, CD players, and cell phones. These other alternatives
constrain the satellite companies because relatively few people today purchase satellite radio
(particularly relative to the number of people who purchased MVPD services), and satellite radio
competes to get its subscribers away from these alternatives, most of which are much more

popular than satellite radio.

3. You have argued that satellite radio competes with digital music players
(commonly known as MP3 players) such as the I-Pod. Are I-Pods and similar MP3
players an adequate substitute for satellite radio? In answering this question, please
include in your answer specific responses to the following questions

(a) Considering it costs about a dollar a song to obtain content for an I-Pod, how
much would it cost a consumer to duplicate the musical content available on either Sirius

or XM? :

Consumers do not load their iPods solely with songs downloaded through iTunes. They
can and do (legally) load iPods with their own existing music library or with free content that is
available (such as podcasts).

Comparing the supposed cost of filling an iPod with satellite radio is a false comparison
and misleading if the point being made is about the relative attractiveness of these products to
customers. The numbers are clear. Over 100 million iPods have been sold. In comparison,
there are only 14 million satellite radio subscribers.

(b) Are live sports broadcasts or néws broadcasts available on an I-Pod?

A virtually limitless supply of regional, national, and intemnational sports and news
broadeasts are available for MP3 players, such as iPods, in the form of podcasts. Podcasting
software and websites allow listeners to download audio shows for free, play them on computers
and digital-music players when they want, and subscribe to updates.
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In addition to the ability to manually download individual news or sports podeasts of
interest, users can either subscribe to a news or sports podcast series from podcast directory
software or websites (such as iTunes, Yahoo! Podcasts, Podcast.net, Podcast.com, and
PodcastAlley.com; or directly from the news or sports website of interest (such as CNN,
available at http://www.cnn.com/services/podeasting/). When subscribing to a podcast, users
autornatically receive up-to-the-minute news and sports broadcasts directly to- thelr computer,
and can transfer them to the1r portable MP3 players.

Pocasting is 4 rapidly developing and evolving area. Today alone, subscribers to CNN’s
podcasting service, for example, can automatically receive hourly and daily broadcasts. Other
examples of news organizations that offer podcast subscription services are ABC News and NBC
News. ABC News offers podcast versions of “Good Moming America,” “Nightline” and other
programs via ABC News:com. NBC podcasts hourly news updates which include highlights
from prime time shows, including MSNBC's “Hardball with Chris Matthews” and “Countdown

with Keith Olbermann.”

~ Below is a list containing just a few of the many currently available sources for news and
sports podcasts. A subscription to most of these services is free:
NEWS '
http://abenews.go. corn/T cchnology/Podcastmg/
http://www.cnn.com/services/podcasting/
http://www.nbc5.com/podcast/index.html
http://www.npr.org/rss/podcast/podcast_directory.php
http://www.voanews.com/english/podcasts.cfm
http://news.bbe.co.ul/1/h/programmes/4977678.stm
http://www.cbsnews. com/stones/2005/09/08/podcast 60min/main828230.shtm!
http.//www.nytlmes.com/ref/multxmedla/podcasts.html

SPORTS _
http://espuradio.espn.go.com/espnradio/podcast/index

http ://www.thesportspod.poni/
http://www.podeastalley.com/podcast_genres.php?pod_genre id=2
http://www.podcastdirectory.com/genre/sports/ '
http </ Fwrwew.iibeS.com/sports/54 70670/ detail htm}
hitp://collegesportspodcasts.com/
http://www.podcastpickle.com/sections/29/1/

As amore general antitrust matter, pointing out distinctions between satellite radio and
other alternatives for audio programming is not the same as proving that satellite radio is a
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separate relevant market. If these differentiating factors do not allow satellite radio to raise
prices to the satellite base, they are largely irrelevant in determining the proper product market
and whether the merger would cause anticompetitive effects. In fact, not every differentiated
product is its own market. For example, XM and Sirius are themselves differentiated in having
different content, so if the existence of differentiation was sufficient to establish a market
definition, the two services themselves each would be in separate markets,

In addition, it is also not the case that satellite radio service must be a market unless
consumers can find all of the characteristics of satellite radio in a single aiternative. The FTC, in
examining the merger of Federated and Mays department stores, noted that a combination of
sources that individually only provided a subset (¢.g., a specialty store) of what was provided by
a different format (e.g., a department store) could be in the same product market. The FTC said
there: "In summary, we do not believe that the product market in-this matter realistically could be
limited to conventional department stores. Based on the evidence gathered in this investigation,
the Commission has concluded that the product market must be defined to include, at the very
least, all department stores and all specialty stores that collectively sell substantially similar
products to those offered by Federated and May." (Statement of FTC in Federated/Mays, 2005)

Moreover, pointing out satellite radio's supposed advantages over other formats for audio
programming paints a picture that is misleading as to satellite radio's actual position in the
marketplace. Terrestrial radio has over 230 million Jisteners. Over 100 million iPods have been
sold. Over 200 million Americans have access to Internet radio. These numbers dwarf the 14
million subscribers to satellite radio.

4. Please identify all devices available today installed in cars to listen to internet
radio while traveling in an automobile.

Internet radio is available today in vehicles, and this trend is expected to grow rapidly.
PCs with Internet connections are now being installed in cars, boats, and other vehicles. These
PCs currently connect to the Internet through regular cellular phone signals, but industry
participants expect the in-car systems to eventually move to WiMax in the near future.

Recent examples of in-car PCs are:

. Autonet Mobile. Autonet Mobile has reached an agreement with Avis Rent A Car
System to provide a rolling Wi-Fi hotspot to Avis customers called Avis Connect.
With Avis Connect, Avis will issue motorists a notebook-size portable device that
plugs into a car’s power supply and delivers a high-speed Internet connection.
Autonet Mobile will also be available for purchase in late Spring 2007.
(http://www.goautonet.com/wp/; )

. Ford Motor, F-Series pickups can now be equipped with FordLink, which went
on sale in September 2006. The PC, which runs Microsoft’s XP software on an
Azentek computer, can play Internet radio and MP3 music files.

(http://media.ford com/newsroom/release_display.cfm?release=24161)

. KVH Industries. The TracNet 100 system, introduced in Septerber 2006, displays
Internet webpages on a vehicle’s navigation and video screens and creates a
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wireless connection in the car. The system operates on Verizon Wireless' high-
speed network. (http://www.kvh.com/Products/product.asp?id=123;
http ://www.qsato day.com/money/autos/2006-10-31-auto-pes-usat_x.htm)

Microsoft and Azentek. Microsoft, working with hardware maker Azentek, will
offer consumers a choice of two small PCs in 2008. One is a small portable
model that can be carried around and temporarily popped into the dash where the
stereo is located. The other, a more powerful model, is installed in the dash.
Azentek currently offers larger computers for cars with built-in WLAN antenna,
GPS, or bluetooth. (http://www.azentek.com/webpages/products.html;
http://www usatoday.com/money/autos/2006-10-31-auto-pes-usat_x.htm)

Mini-box: The VoomPC in-car computer system, reintroduced in January 2007,
can use any operating system and offers vehicle manufacturers the ability to
integrate 2 GPS navigation, communication, entertainment, and WiFi/GPS
connectivity capability into private cars. http://www.mini- i
box.com/site/index.html

Slacker: The Slacker Portable Player, an iPod-like device scheduled for a summer
2007 release, allows users to listen to multiple pre-loaded internet radio stations
away from their computers, Users who install the Slacker Car Kit, a dock and
antenna, can retrieve updates of new music for the Players’ radio stations while
driving. While connected to the internet via the antenna, the Player stores new -
music 5o there is continuous play. (http://www.slacker.com/products.htmt; -
http://blogs.peworld.com/techlog/archives/003878.html)

InFusion: InFusion, a portable music player first introduced in 2005, uses a
technology called iRoamer to provide users with a portable Internet radio
connection. Providing access to streaming media content (e.g. radio, music) via
Wi-Fi internet access points, InFusion allows users to tune into any internet
available radio station without the need of a PC. The InFusion player also .
includes the ability to record streaming content, removable storage to provide a
multi-format MP3 player, and an FM receiver. The product finished in the top
three products of the “Audio to go” category at the 2005 International Consumer
Electronics Show. (http:/fwww.greyinnovation.com/Newssection/InFusion.htm;
http://www torianwireless.com/products/InFusionSpecSheet.pdf)

Please provide your best estimate of the number of people who today listen to

wireless internet radio while traveling in an automobile.

Currently, Sirius does not have any information regarding the number of people who
listen to wireless internet radio while traveling in an automobile.

6.

When evaluating the impact of the entry of new competition in evaluating the

competitive effects of a merger, in order for the new competition to be considered:
competitively significant for the purposes of antitrust analysis, it must be “timely” - that is,
likely to be accomplished within two years. This principle is stated in the Department of
Justice/Federal Trade Commission Horizontal Merger Guidelines, section 3.2 (“the agency
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will consider timely only those committed entry alternatives that can be achieved within
twe years from initial planning to significant market impact”) and also the March 2006
Justice Department/FT'C Commentary to the Horizontal Merger Guidelines.

(a)  Has Sirius argued, or does it plan to argue, that the Justice Department
should not follow this two year time frame in analyzing the competitive effects of new entry
with respect to the Sirius/XM merger? If so, please cite the legal authority on which Sirius

intends to rely.

Sirius’ and XM’s arguments about-why this merger does not result in anticompetitive
effects do not rest on entry outside a fwo-year peried. The alternatives to satellite radio such as
terrestrial radio, HD radio, internet radio, MP3 players, and audio programuming through mobile
phones are already in the market today.

As a point of antitrust policy, entry after the two year period plays a part in the
competitive effects analysis of the merger. The prospect of entry outside the two-year period
could deter anti-competitive conduct during the initial time period because anticompetitive
conduct, by making higher profits available and/or because of the customer dissatisfaction that
would be caused, would further encourage the entry of the future product. This effect could
serve to constrain market power today and if so, it should not be ignored by the agency, nor is it
in fact ignored. In recent DOJ testimony before the Antitrust Modemization Commission, DOJ
noted there is "flexibility" with the two-year period, and in certain cases, "eniry occurring
beyond two years might nonetheless effectively deter or counteract the adverse competitive
effects of the proposed merger, and we have been and are willing to consider this in appropriate
cases.” (Statement of James J. O'Connell on Behalf of the United States Department of Justice,
Antitrust Modernization Commission, November 8, 2005). '

(b) . Does Sirius contend that there are reasons unigue to the market affected by
this merger so that entry by new forms of competition which is likely to occur more than
two years after the Sirius/XM merger is competitively significant? If so, please explain
why. : . .

As noted in our response to (a) of this question, the alternatives to satellite radio such as
terrestrial radio, HD radio, internet radio, MP3 players, and audio programming through mobile
phones are already in the market today and Sirius is not relying on competition outside the two-
year period to prove that anticompetitive effects will not occur.
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Mary Quass
President and CEQ, NRG Media
On behalf of the National Association of Broadcasters

Hearing before the Senate Committee on the Judiciary

Subcommittee on Antitrust, Competition Policy and Consumer Rights
March 20, 2007

Follow-up Questions from Senator Kohl:

i. If FCC rules limiting radio station ownership to 8 stations in the largest markets
were eliminated, would you still oppose the Sirius / XM merger? If so, please explain
why.

Complete elimination of the FCC ownership rules is very unlikely. And even witha
modest relaxation of the ownership limitations, radio stations still would not compete
against Sirius and XM in their national platform. Presently, both Sirius and XM can each
bring over 150 channels into local radio markets. A combined satellite monopoly gives
them an even more overwhelming presence in the local market. No focal broadcaster will
ever obtain enough spectrum, with or without an ownership rule change, to provide that
much programming in local markets.

NRG Media has local radio stations in small to medium sized markets. We are confined
by our FCC-defined market and geographic reach. With any potential change in local
ownership rules, we would still be limited by markets and would remain unable to
replicate their national, multi-channel service.

2. Does the development of new technologies like HD radic lessen the threat
terrestrial radio stations believe would result from the Sirius / XM merger?

No, it does not. HD Radio is still at its inception. While we are very encouraged about
the ongoing rollout of HD Radio in many markets across the country, we still have work
to do with manufacturer and consumer penetration.

Hopefully, the future will see a great variety of products available to consumers within
each digital platform. Notwithstanding that, it does not lessen the threat of a Sirius / XM
monopoly. Like analog radio, HD Radio will remain constrained by market definition
and geographic reach - unable to compete in the national, satellite radio market. A
satellite radio monopoly allows them a great and unfair advantage to cross-subsidize
products and set monopolistic prices for devices.
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The Dbliv 'y Foive iy the DipitaliAze

April 10,2007

Senator Herb Kohl

United States Senate

Subcommittee on Antitrust, Competition Policy, and Consumer Rights
308 Hart Senate Office Building

Washington, D.C. 20510

Dear Senator Koht:

Thank you for your questions and for the opportunity to supplement my testimony on the
XM-Sirius merger. I hope that my testimony and my responses here will assist you and
the Subcommittee in your investigation of the XM-Sirius merger.

1. At the hearing, you stated you could support the merger if it was conditioned
on an enforceable three year price freeze on the prices the combined Sirius/XM
could offer after the merger. Why did you choose three years rather than some
other time period? Wouldn’t allowing the merger subject to such a three year price
freeze still leave consumers at risk of price increases after the initial three year
period?

First, let me clarify that my suggested three-year price freeze and my other recommended
merger conditions would only occur if the antitrust authorities find that there are existing
competitors, or likely new entrants in the market that would constrain the new combined
entity’s prices. If the authorities do not come to such a conclusion, then we would agree
that the merger should be denied.

However, if the antitrust authorities do find a broader market, then a three-year period
will give developing technologies enough time to become even more compelling
competitors to satellite radio, thereby ensuring that prices remain low.

Typically, the antitrust authorities judge potential market entrants by whether or not they
will be able to have a market impact within two years of being introduced. I chose a
three-year period to provide an even longer time frame for emerging technologies to enter
the market, though other time frames might also be appropriate. )

I believe that currently developing technologies such as portable music players, mobile
Internet services, interactive radio services, and digital broadcast radio will develop
significantly in the next three years. At the speed at which technology develops, three
years also appears to be a sufficient time frame for entirely new, unanticipated
technologies and competitors to develop. For example, a new company called Slacker
only recently announced that it would, in the next year, offer a new mobile satellite radio
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service.' 1 find it Iikely that new other new developments will continue to supplement the
growing market in audio content delivery over the next three years.

2. In 2002, the Justice Department filed suit to block the proposal for a merger
between the only two satellite TV services, DIRECTYV and Echostar. In its lawsuit to
block the merger, the Justice Department asserted that-

“Echostar and [DIRECTV] compete on a broad array of price and quality
characteristics, including programming pricing, programming packages,
acquisition of channels, retail compensation, equipment pricing, installation
pricing, . . . and targeted promotions. Competition between [DIRECTV] and
Echostar has taken the form of measuring themselves against one another,
looking to each other when making price and quality decisions, seeking to
have a competitive advantage over each other ..., and imitating competitive
improvements that the other has initiated. Consumers have benefited from
competition between the two that would be lost after the merger,”

Aren’t the same aspects of competition the Justice Department identified as at risk
in Echostar/DIRECTYV also at risk with respect to the proposed merger between
Sirius and XM? Why should this merger be analyzed any differently?

There are several important differences between the inquiry into to the Echostar/DirecTV
merger and this one. Not only is the market for multi-channel video programming very
different from the market for audio programming, but the options available to consumers
have also changed dramatically since 2002, With telephone companies and webcasters
providing multichanne! video services, I am not certain that the Echostar/DirecTV merger
would be denied today.

Second, it could be fairly argued that denying the Echostar/DirecTV merger did not
benefit consumers. Supporters of that merger, including several of the public interest
groups opposing the merger here,? argued that one strong satellite TV company would
provide better competition to incumbent cable than two weak companies. However, at the
behest of News Corporation, which sought to purchase DirecTV, the merger was denied.
As a result, cable prices have continued to go up, and two separate, weak DBS companies
lack the capacity to provide a competitive broadband service, which is essential to
compete with cable. Nor did the DBS companies have the resources to bid successfully
for new Advanced Wireless Services spectrum, which might have given them adequate
broadband capacity.

! See, e.g., Erica Ogg, Slacker's New Wavelength for Satellite Radio, CNET NEWS.COM, Mar, 13, 2007,
http://news.com.com/Slackers+new+wavelength-+for+satellite+radio/2100-1041_3-6166934.html.

2 Comments of Consumers Union, the Consumer Federation of America, and the Media Access Project, In
the Matter of EchoStar Communications Corp., General Motors Corp., and Hughes Electronics Corp.,
before the Federal Communications Commission, CS Docket No. 01-348, Feb. 4, 2002, available at
http://gullfoss2.foc.gov/prod/ects/retrieve.cgi?native_or_pdf=pdf&id_document=6513075551.

2
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1 see parallels to the DBS merger here — one strong satellite radio company will be able to
push radio broadeasters to provide better, more diverse programming and fewer
commercials, particularly as broadcasters provide multiple HD radio streams. This
competition could be even stronger if satellite radio providers are permitted to do more
local programming, which they are currently prohibited from providing, except in narrow
circumstances. But two weak companies are unlikely to provide any competitive or
political pressure on broadcasters.

3. Sirius and XM argue that satellite radio competes with over the air radio,
and that they could not raise prices to consumers after the merger because over the
air radio is free. However, critics point out that over the air radio has many
differences from satellite radio. Satellite has much more diverse programming; it is
a mobile national service; the quality of its signal is much better; and it is largely
commercial free. Additionally, satellite radio is unique in that it aggregates demand
so that programming that wouldn’t be economically feasible in one city is possible
when placed on a national service.

What is your view of the significance of these differences between satellite radio and
over the air radio? Do you think these differences make satellite radio a different
product from conventional over the air radio?

There certainly are differences between over-the-air and satellite radio services.
However, these differences are less a matter of the inherent characteristics of a particular
service than they are a way for the services to differentiate themselves for competitive
reasons. For example, take the fact that the music channels on XM and Sirius do not air
commercials. Nothing about satellite radio service or the technology requires those
channels to be commercial-free, and indeed when the two services launched in 2001,
many of their music stations did play commercials. But the services ultimately decided
that they could compete better with over-the-air broadcasting if their music services were
commercial-free. This commercial-free service has, in turn, caused at least one large
broadcast radio owner to limit the number of commercials it plays every hour.?

Similarly, there is nothing inherently subscription-based about satellite radio. Indeed, one
of the early applicants for an S-DARS license proposed being free and advertiser
supported. And digital “HD” radio makes it possible for radio broadcasters to charge
subscription fees, and indeed, some are considering that alternative.*

? See Clear Channel, "Less is More” Success Continues on All Fronts, Press Release, May 17, 2005,
http://www clearchannel.com/Radio/PressRelease.aspx?PressReleaseID=1122; Jack Myers, Clear
Channel's Hogan Responds to Karmazin: "Commercial Free and Subscription Free is Powerful Answer to
Saiellite Radio”, Mar. 31, 2006, http://www mediavillage.com/jmr/2006/03/31/jmr-03-31-06/.

* I disagree with the characterization of satellite radio’s signal as “much better” than over-the-air radio. It
certainly may be better than AM, which doesn’t play much music in any event, but it is not “much” better
than an FM signal. In any event, any small distinction in quality will be erased once more over-the-air
stations embrace digital HD radio, which they intend to do over the next several years. See Myers, supra
-note 3; HDRadio.com, Find a Station in Your Area,

http://www hdradio.com/find_an_hd_digital_radio_station.php (showing, e.g, 33 stations in Wisconsin,
with more expected).
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[ think it is an overstatement to say that satellite radio is “unique in that it aggregates
demand so that programming that wouldn’t be economically feasible in one city is
possible when placed on a national service.” Broadcast radio can, and does, aggregate
scattered demand, with large radio groups broadeasting network or syndicated programs
across the country. For example, the largest radio groups command hundreds of stations
across the country, and can thus aggregate demand among the different stations they own
in each market.’

Digital radio, or HD radio, will also compete in providing high-quality audio
programming with a wider diversity of content, given the more efficient use of
bandwidth. This will allow broadcasting of more niche content, and further aggregation
of demand.

Finally, it is important to note that whether or not satellite radio is “different” from over-
the-air radio is not the deciding factor in defining whether the products are in the same
market. Instead, the relevant question is whether consumers will listen to some other
form of audio programming if satellite radio raises prices. Some satellite consumers may
well move to broadcast radio, if they are primarily interested in receiving DJ-
programmed music or live sports or talk content. Meanwhile, another set of current
satellite customers, interested in niche music or programming, may choose to listen to
Internet radio, podcasts or other types of recorded content. Such options also have the
benefit of a clear signal and lack of advertising.

Nevertheless, these are merely my anecdotal predictions of possible consumer behavior.
An authoritative study of how consumers will react to price increases is something that
the antitrust authorities will undertake, and if those data show that consumers will not
migrate to other platforms, then I would agree that the differences between satellite radio
and other forms of audio programming do place them in different product markets.

4. Sirius and XM contend that we should consider new technologies like the I-
POD and wireless internet radio in evaluating this merger. But these new
technologies all have significant impediments to their ability te compete with
satellite radio.

(a)  AreI-Pods and other MP3 players properly considered a part of the same
market as satellite radio when one considers that it costs about a dollar a song to put
music on an [-POD, making using an I-POD to duplicate satellite radio is very
expensive? And what is the significance of the fact that little of satellite radio’s non-
musical content like live sports broadcasts or entertainment programming like
Oprah Winfrey or Howard Stern is available for download to an I-POD?

® As of the end of 2005, Clear Channel owned 1,184 radio stations across the country; Cumulus
Broadcasting owned 300; Citadel Broadcasting 223, and CBS Radio 179. Project for Excellence in
Journalism, Radio Ownership, THE STATE OF THE NEWS MEDIA 2007, at
http://www.stateofthenewsmedia.com/2007/narrative_radio_ownership.asp?cat=4&media=9,
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iPods and other digital music players can be loaded with content from a wide variety of
sources, not merely tracks purchased from online stores. In fact, the vast majority of
songs on iPods come from other sources,’ such as users’ CD collections and freely
available podcasts. Roughly 22 songs per iPod have been downloaded from the iTunes
store, whereas a 30 gigabyte iPod can hold about 7,500 songs.’

Music gathered from users' CDs costs a user nothing more than the price they have
already paid for their music. Many emerging artists also provide free digital downloads of
their own music from their websites, meaning that consumers can even populate their
digital music players for free.

Podcasts—downloadable, digital audio programming—are a significant source of
material for digital players. The majority of podcasts are non-music programming,
providing news, entertainment, and information to their listeners. These programs, many
with hundreds of thousands of subscribers, range from those produced and uploaded by
traditional broadcasters® to exclusive audio content produced by news outlets and
magazines’ to independent programs’ 0 developed by amateurs that enjoy massive
followings.!'

Again, like broadcast radio, digital music players will not be an identical substitute for
satellite radio. However, the variety, quality, and value of downloadable content is not to
be underestimated, and the salient question is whether or not consumers will actually turn
to these alternatives in significant numbers in response to a price increase.

¢ See, e.g., Alex Mindlin, DRILLING DOWN; Sales of iPods and iTunes Not Much in Sync, N.Y . TIMES,
Dec. 11, 2006, available at .

http://query .nytimes.com/gst/fulipage.htmi7res=9EQ I E2DB 1431F932A25751C1 A9609C8B63.

7 Jd.; Apple, iPod Specifications, hitp://www apple.com/ipod/specs.htm!.

¥ Examples include an extremely wide variety of NPR programming NPR, Podcast Directory,
http://www.npr.org/rss/podeast/podcast_directory php; programming from each of the major television
networks and cable news networks; and programming from radio groups like Clear Channel
Communications. Mark Mays, Remarks at the Progress and Freedom Foundation,
htip://www.clearchannel.com/Corporate/PressRelease.aspx?PressReleaselD=1233 (noting that Clear
Channel programs are among the top downloaded podcasts on iTunes).

® Washington Post, Audio and Video Podcasts, http://www.washingtonpost.com/wp-
srvimmedia/podcastfront.htm; New York Times, Podcasts,
http://www.nytimes.com/ref/multimedia/podcasts.html; Wall Street Journal, Wall Street Joyrnal Podcasts
http://online.wsj.com/public/page/audio.htm1?; Newsweek, Newsweek Podcasts,
http//www.msnbc.msn.com/id/7078547/site/newsweek/; New Scientist, SciPod,
http//www.newscientist.com/podcast.ns; Fidelity Investments, Fidelity Podcasting Episodes,
http://podcasting fidelitylabs.com/retail/episodes.php?regionID=RETAIL& progID=Fidelity%20Personal%
20Finance%20Podcast;

0 This Week in Tech, http://www.twit tv/TWIiT; This Week in Media, http://thisweekinmedia libsyn.com/;
DL.TV http://dLtv/; The MacCast, http://www.maccast.com/category/podcast/; Rules for the Revolution,
http:/fwww.rulesfortherevolution.com/; WallStrip http://www.wallstrip.com/theshow/; The Lost Podcast
with Jay and Jack, http:/www jayandjack.com/.

" For an example of the number of downloads per podcast, see Leo Laporte, Bad Dog, No Guinness,
TWIT.TV, Feb. 13, 2006, http://www.twit.tv/node/4150 (400,000 downloads of an episode of the Ricky
Gervais Show; nearly 300,000 downloads for an episode of This Week in Technology).
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(b)  Is wireless internet properly considered part of the same market as satellite
radio when one considers the fact that much of radio listening is done in cars, but
devices to listen to wireless internet radio in cars are not widely available today?
Are these devices, as well as WIMAX services that reach Iarge distances likely to be
available to consumers in the next two years?

As discussed at page five of my testimony, a number of wireless services are provided
currently over mobile phone networks. These networks have extensive coverage and can
be linked to car stereo systems. Also, the Slacker Internet radio service which I descr