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SEX OFFENDER NOTIFICATION AND REG-
ISTRATION ACT (SORNA): BARRIERS TO
TIMELY COMPLIANCE BY STATES

TUESDAY, MARCH 10, 2009

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CRIME, TERRORISM,
AND HOMELAND SECURITY
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:30 p.m., in room
2141, Rayburn House Office Building, the Honorable Robert C.
“Bobby” Scott (Chairman of the Subcommittee) presiding.

Present: Representatives Scott, Perluisi, Jackson Lee, Gohmert,
Poe, Smith, and Rooney.

Staff Present: Bobby Vassar, Minority Chief Counsel; Ameer
Gopalani, Majority Counsel; Mario Dispenza, Fellow, ATF Detailee;
Karen Wilkinson, Fellow, Federal Public Defender Office Detailee;
Jesselyn McCurdy, Majority Counsel; Veronica Eligan, Majority
Professional Staff Member; Caroline Lynch, Minority Counsel; and
Kimani Little, Minority Counsel.

Mr. ScotrT. The Subcommittee will now come to order.

I am pleased to welcome you today.

First of all, I want to apologize for being late. We had votes that
we just completed, but I am pleased to welcome you here today to
the hearing before the Subcommittee on Crime, Terrorism, and
Homeland Security on “Sex Offender Registration and Notification
Act: Barriers to Timely Compliance by States.”

In 2006, Congress passed the Adam Walsh Act, which included
the Sex Offenders Registration and Notification Act, known as
SORNA. That set forth a uniform national registration and notifi-
cation system for sex offenders that required States, tribes, the
District of Columbia, and U.S. territories to comply with its man-
dates by July 27, 2009, or lose 10 percent of its Byrne Grant
money.

With less than 4.5 months ago, not a single State, tribe, territory
or the District of Columbia has been found to be in compliance with
the provisions of SORNA. According to the Office of Inspector Gen-
eral, it is unlikely the jurisdictions will fulfill their requirements by
July. The reasons for this situation appear to be many, but one
thing is clear: Everyone has the same goal in mind, protecting the
children and communities. There may be differences of opinion on
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how best to do that, but we all agree that protection must be a pri-
ority.

The purpose of this hearing is to learn more about why no one
has been found to have met the requirements of SORNA and to de-
termine whether congressional action is needed. The immediate
question before us is whether Congress needs to extend the current
deadline of July 27. Many States, organizations and individuals, in-
cluding some of the witnesses here before us today, are urging us
to do so, and hopefully, the information received today will help us
answer this question.

There are several issues that I hope our witnesses will help us
address. One is the fact that SORNA requires juveniles as young
as 14 to be placed on a public registry. This applies not only to ju-
veniles who are tried as adults but also to those who are merely
adjudicated of certain sex offenses in juvenile courts. Inclusion in
the public registry is mandatory, even when the juvenile court
judge does not believe it is appropriate. This requirement is con-
trary to our traditional criminal practice in treating juveniles dif-
ferently from adults and focusing on their rehabilitation. Juvenile
sex offenders have a low recidivism rate. In Virginia, data collected
in 2006 found that none of the juvenile sex offenders released in
2005 had been re-arrested for a sex offense.

There are many groups and States that are urging Congress to
change how SORNA treats juveniles. I would like to hear about
any studies that address whether the mandatory inclusion of such
juveniles in a public registry furthers our purpose of community
safety and the effect that that inclusion has on the rehabilitation
of juveniles.

The juvenile adjudication procedures do not provide the same
procedural protections as adult courts. For example, juveniles are
not entitled to a jury trial, and placing juveniles adjudicated in sex
offenses under the same registration and notification system as
adults may raise constitutional questions, particularly when
SORNA is applied retroactively. I am interested in learning of the
legal challenges that have been made to this aspect of SORNA and
the results of those challenges. I am looking toward to that state-
ment also.

SORNA classifies sex offenses into three categories. Depending
on the nature of the offense, these classifications are critical be-
cause they determine what registration and notification procedures
are required for the sex offender. Under the offense-based classi-
fication, the only consideration is the code section of the underlying
offense. There appears to be a difference of opinion regarding
whether SORNA'’s offense-based classification is the best way to go.
Some have argued that a classification system based on individual
risk assessment provides greater protection to communities, and
we would like to hear what people have to say about that.

SORNA also applies to certain tribes. The National Congress of
American Indians, which represents 250 tribes as members, has
called upon Congress to amend SORNA. Their concerns focus on
tribal sovereignty and the delegation of Federal law enforcement
authority to States when no such delegation exists in other areas
of law, and there is the lack of funding. We need to consider those
concerns.
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Now, there have been legal challenges to the constitution of
SORNA that either have or may have the impact on the ability of
States and others to comply with their requirements. We need to
know about these challenges. It is certainly unfair to punish a
State whose court has prevented it from implementing SORNA. If
certain portions of SORNA have been found to be unconstitutional
by courts, we need to know so we can address that problem.

As States approach the deadline for implementation, some are
looking hard at the cost of implementation. Some have estimated
that it will cost California at least $37 million to implement
SORNA, and the Byrne Grant it might lose if it does not imple-
ment SORNA will be approximately %2 million. In my home State
of Virginia, the implementation of SORNA has been estimated to
cost about $12 million while the loss of Byrne Grant money would
be only $400,000. So I have been told that, after implementation,
it will cost Virginia nearly $9 million a year just to maintain com-
pliance.

In addition to these implementation and operational costs, there
are costs of litigation. For example, the State of Nevada passed a
new sex offender registration law in an attempt to comply with
SORNA. The constitutionality of these laws was challenged in
court. The Federal District Court found that these new State laws,
which were retroactive, violated the ex post facto, double jeopardy,
due process, and Contract Clauses of the Constitution and perma-
nently enjoined Nevada from enforcing its laws. Other courts have
held the application of SORNA to offenders who cross State lines
before this law’s enactment violates the ex post facto clause.

At least six Federal District Courts have found SORNA to be un-
constitutional on the grounds that Congress exceeded its authority
under the Commerce Clause. No doubt these cases will be ap-
pealed. There are but a few examples of the hundreds of legal chal-
lenges that have been made in both State and Federal courts.
These litigation costs have yet to be quantified.

So, finally, the question is: How effective is SORNA in protecting
our children and communities? Do we increase safety by requiring
States to change their current registry system? What does the re-
search show? Even in today’s economy, we will pay whatever it
takes to protect our children and communities from these crimes,
but we have to be sure that we are getting the best protection pos-
sible for the money the we spend.

I am looking forward to hearing from all of our experts in this
area and to working together to ensure that we develop the best
approach for ensuring safe communities.

I know that there are many people who wanted to be heard today
but who could not be accommodated because of time and space lim-
itations on the panel. We hope to continue this dialogue in the fu-
ture and to provide all who wish to make statements an oppor-
tunity to be heard.

To this end, several organizations and individuals, including the
American Bar Association; the National Congress of American Indi-
ans; the Professional Advisory Board to the Coalition of a Useful
Registry; Beata Roberts; Laurie Peterson; Charles McGonagle; the
Association for the Treatment of Sex Abusers; and the Mid-Atlantic
Juvenile Defender Center have submitted written statements, or
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transcripts, for the record. And without objection, these will be in-
cluded in the record.
[The information referred to follows:]

101A

Approved by the ABA House of Delegates, February 2009

AMERICAN BAR ASSOCIATION
ADOPTED BY THE HOUSE OF DELEGATES

FEBRUARY 6, 2009

RECOMMENDATION

RESOLVED, That the American Bar Association urges Congress and the state and
territorial legislatures to re-examine and revise laws, policies, and practices that require
youth to register as scx offendcrs or be subject to community notification provisions
otherwise imposcd upon adult sex offenders, based upon a juvenile court adjudication.

FURTHER RESOLVED, That the American Bar Association urges Congress to amend
Public Law 109-248 regarding sexual ¢rimes committed by juveniles, to require that
Jjuvenile court judges consider factors relevant to the specific offense.and the individual
juvenile offender in determining whether they should be placed on sex offender
registries, subjected to sex offender registration requirements and community notification
of their offense(s), or otherwise face additional restrictions generally placed on adult
sexual offenders.

FURTHER RESOLVED, That the Amgrican Bar Association urges slates and territories
to:

a) Apply the provisions of Public Law 109-248 prospectively only to adjudicated
juveniles, so that they are not subjected to collateral punishment or other sanctions that
would go beyond that originally handed down by the juvenile court after a juvenile
delinquency adjudication; and

b) Provide a remedy through which adjudicated persons may later apply for relief
from sex offender registration and other related requirements after an appropriate period
of supervision, treatment, and lawful community adjustment.

FURTHER RESOLVED, That the American Bar Association urges Congress and the
state and territorial legislatures to provide increased funding for assessment and effective
treatment interventions for juveniles adjudicated for sexual offenses, as well as for
specialized juvenile probation service monitoring of these adolescents.

FURTHER RESOLVED, That the American Bar Association urges Congress and the
state and territorial legislatures to provide increased funding to better meet hoth the short
and long-term treatment nceds of child victims of sex crimes.
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REPORT

American Bar Association policy has long promoted individualized treatment of
juveniles, limited the dissemination of juvenile records, and prohibited collateral
consequences [or juvenile behavior. The ABA juvenile justice policy — developed in
conjunction with the Institute of Judicial Administration and set forth in twenty volumes
of IJA-Juvenile Justice Standards (“Standards”} — calls for individually tailored treatment
of juveniles that is fair in purpose and scope:

‘I'he purpose of the juvenile correctional system is to reduce juvenile crime
by tnaintaining the integrity of the substantive law proscribing certain
behavior and by developing individual responsibility for lawful behavior.
This purpose should be pursued through means that are fair and just, that
recognize the unique characteristics and needs of juveniles, and that give
juveniles access to opportunities for personal and social growth.'

‘I'he Standards also set forth clear parameters for juvenile justice sanctions, stating that
the definition and application of sanctions should not only address public safety, but also
give fair warning about prohibited conduct and recognize “the unique physical,
psychological, and social fealures of young pt:rsonsl”2 These Standards—along with
accepted clinical research—recognize that juveniles differ from adults in terms of
'culpability,z and that their patterns of offending differ from those of adults, as well.
Thus, ABA policy supports sanctions that vary in restrictiveness and intensity, are
developmentally appropriate, and are limited in duration.

In light of these goals ol the juvenile justice system, und of the transitory
characteristics of youth offenders, ABA policy also limits the compilation and
dissemination of juvenile records. In general, the Standards disapprove of “labeling”
offenders, call for very careful control of records, and prohibit making juvenile records
public:

Access to and the use of juvenile records should be strictly controlled to
limit the risk that disclosure will result in the misuse or misinterpretation
of information, the unnecessary denial of opportunitics and benefits to
juveniles, or an interference with the purposes of official intervention.*

* Standard Relating to Disposition.

2 Standards Relating to Juvenile Delinquency and Sanctions, 1.1 Purposes.

3 Id. at Part 111: General Principles of Liability. See also Roper v. Evans, 543 11.8. 551, 570 (2005) (“From
a moral standpoint it would be misguided to equate the failings of a minor with those of an adult, for 2
greater possibility cxists that a minor’s character deficiencics will be reformed.”).

% Standards Relating to Juvenile Records and Information Services, Part XV: Access to Juvenile Records.
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‘This privacy requirement is essential because most adolescent anti-social aCtl\’ll) is not
predictive of future criminal activity.

Finally, ABA policy prohibits collateral consequences for delinquent behavior.
The Standards state that “[n]o collateral disabilitics extending beyond the term of the
disposition should be imposcd by the court, by operation of law, or by any person or
agency exercising authority over the juvenile.” Long-term registration not only violates
this standard but is detrimental to both rehabilitation and crime prevention.

Background

On July 27, 2006, President George W. Bush signed into law the Adam Walsh
Child Protection and Safety Act (Public Law 109-248),° thereby establishing minimum
requirements for statewide sex offender registration and notification. Title I of the Act,
which is to be applied retroactively, requires the inclusion of even juvenile adjudications
if the youth offender was at least 14 years old and the offense was comparable to, or more
severe than, aggravated sexual abuse.”

I.eaving almost no discretion to the states — or to individual judges — the Act
specifies the extent and duration of registration requirements, the information to be
included in the registries, and the scope of community notification. The law further
requires the 1mp051t1011 of a criminal penalty for failure to comply with the registration
requirements.® Youthful offenders can petition to be removed from the regisiry, but not
until twenty-five years have pdssed Furlhcrmore while the Act established a new
baseline sex offender registry standard,' jurisdictions remain free to enact even more
stringent requirements. Inappropriately, the laws, policies, and practices of many states
and the federal government arc publicly identifyving and labeling pre-teen through age
seventeen youth — for lengths of time ranging from ten years to their entire lifetimes — as
“sex offenders” as a result of unlawful sexual conduct that is often their first and only
sexual offense. These children, throughout their adolescence and into adulthood, face
substantial loss of privacy as well as potential stigmatization, harassment, or vigilantism.

Many states currently exclude juvenile adjudications from their registries—a
policy choice consistent with youth sex offenders’ responsiveness to treatment and
correspondingly low rccidivism rates. However, if a state fails to comply with the Act by
July 2009, it is likely to forfeit certain federal funds: specifically, a state’s failure to
come inle “substantial compliance™ with the law will result in an annual ten percent

5_ Standards Relating to Dispositions, Part I, 1.2.
©Title ] of the Adam Walsh Acl, also known as the Sex Offender Registration and Notification Act
(SORNA). has been codificd in large part at 42 U.S.C. § 16911 et. seq.
’Id § 16911(8).
£ 18 US.C. § 2250(z) (2007).
942U S.C. § 16915(b).
19 The Act is intended to be a full replacement of the Jacob Wetterling sex offender registration
requirements, located at 42 U.S.C. § 14071 et. seg., which were enacted during the 1990s.



101A

(10%) reduction in funds'the state receives through Byrne grants.'' The federal
government will redistribute these withheld funds to the states that comply with the
Adam Walsh Act for that fiscal year.?

Congress and State Legislatures Should Re-Examine and Revise Laws
Requiring Public Identification of Youths as “Sex Offenders” For Conduct
That Is Often Their First and Only Sexual Offense

The ABA opposes those provisions of the Adam Walsh Act that apply to juvenile
offenders. Sexually inappropriate behavior by children is wrong—but it requires a
response that recognizes the major differences between youths and adults in order to best
serve the interests of the child as well as those of the community. Importantly, sex
oftending in adolescence has only a limited correlation to adult sex offending. In fact,
the number of false positives is approximately ninety percent (90%)." Numerous studies
have revealed rates of recidivism among juvenile sex offenders to fall between three and
seven percent (3“%1-7“/.3).‘4 Furthermore, youth sex offenders generally engage in fewer
. abusive behaviors over shorter periods of time."® Such low incidence rates suggest that
the long-term negative impact to youth of appearing on a public registry—stigmatization,
loss of employment and housing opportunities, susceptibility to harassment and
vigilantism—may well out-weigh the limited public safety benefit promised by the
registries.

In addition, community notification requirements can complicate youth
rehabilitation and hinder treatment. Often, youths are harassed al school and forced to
drop out,'® and the stigma that arises from registration and community notification

42 US.C. §§ 16294(a)(1) and 16925(a) (2007). Nearly $2.74 million was apportioned as the minimum
grant for each state in fiscal vear 2006. See 42 U.S.C. § 3758 (2006) (allocating $1.095 billion in grants for
fiscal year 2006); 42 U.S.C. § 3755(a}(2)(A) {2006) (setting the minimum disbursement to each state at
0.25 percent of the total amount allocated for grants under 42 U.8.C. § 3758).

‘242 1.5.C. §.16925(c) (2006).

¥ See Frank E. Zimring, The Predictive Power of Juvenile Sex Qffending: Evidence from the Second
Philadelphia Birth Cohort (2007). More than ninety percend (90%) of the Lime, the arresl of a juvenile fora
sex offensc is a one-time cvent, although the juvenile may be apprchended for ron-sex offenscs typical of
other juvenile delinquents. Frank E. Zimring, An American Travesty, 66 (2004). Multiple studies have
confirmed extremely low rates for sexual re-offending for juveniles convicted of sex offenses. Id. at
Appendix C. Moreover, ninety-two percent (92%) of the incidents leading to juvenile arrests for sexual
offenses would not be eligible as evidence of a pedophilia disorder under American Psychiatric Association
diagnostic criteria for abusive sexual uses of children. /4. al 65.

' For example, one study concluded that only 6.6% of 196 juvenile sex offenders committed a sexually
violent offense during the follow-up period. See Michacl Caldwell, Sexual Gffense Adjudication and Sexual
Recidivism Among Juvenile Sex Qffenders, 19 SEXUAL ABUSE 107 (2007).

12 11.8. Department of Justice, Office of Tuvenile Justice and Dclinquency Prevention, Juveniles Who Have
Sexually OQffended; A Review of the Professional Literature Report (2001), available at
http//www.ncjrs.gov/pdffiles] /ofjdp/ 184739.pdf (last visited August 21, 2008).

' Robert E. Freeman-Longo, Revisiting Megan’s Law and Sex Qffender Registration: Prevention or
FProblem. American Probation and Farole Association, 9 (2000), Available at http://www.app-
net.org/revisitingmegan. pdf.
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exacerbales what are already, for many juvenile offenders, “poor social skills.”"? 1n the
process, the social networks necessary for successful rehabilitation are destroyed.'®

These negative effects of registration and notification are doubly unfortunate in
light of the fact that recent social science research indicates that juveniles generally stand
to benefit much more than do adults from sex offender treatment.'” Juvenile treatment
efforts benefit not only from youths’ emerging development,® but also from the
involvement of parents, caregivers, and family members—all of whom rarely participate
in adult offender treatment. Notwithstanding that juveniles are more amenable to
treatment and less susceptible to recidivism, however, juveniles adjudicated delinquent of
offenses which subject them to the Act will be classified as sex offenders and are thereby
subject to lifctime registration. This is in conflict not only with ABA policy, but also
with the juvenile justice systen1’s longstanding commitment to a rehabilitative focus with
regard Lo juvenile sexual offenders.! Accordingly, the ABA urges Congress and the
slates to reconsider and revise laws requiring juveniles to publicly register as sex
offenders.

'7 See Elizabeth Garfinkle, Coming af Age in America: The Misapplication of Sex-Offerder Registration
ﬂnd Community Notification Laws 1o Juveniles, 91 Ca1. .. REV. 163 (2003).

See id.
1> Melissa Y. Carpenter, ef al., Randomized Trial of Treatmen for Children with Sexual Behavior
Problems: Ten-Year Follow-Up, JOURNAL OF CONSULTING AND CLINICAL PSYCHOLOGY, 74(3), 482-88
(June 2006).
“ See Coalition for Juvenile Justice, Childhood on Trial—The Failure of Trying and Sentencing Youth in
the Adult Criminal System, 36 (2005} (“Adolescents are not miniature grown-ups. They differ from adults
in critical physialogical and psychological ways. Certain parts of the brain—particularly the frontal lahe
and the cable of nerves connecting both sides of the brain—are often not fully formed, which can limit
cognitive ahility. This is also the part of the brain that has to do with making good judgments, moral and
ethical decisions, and reining in impuisive behavior. New research increasingly demonstrates such
differences. For instance, the way in which a common mental illness, depression, manifests in the brains of
teenagers is entirely different from the way in which it manifests in adults, because throughout adolescence
young people are developing new neurons and adults are not.”).

The American Medical Association stated in their Amicus Brief to the United States Supreme Court in
Roper v. Evans, 543 U.S. 551 (2005), that “[t]he adolescent’s mind works differently from ours. Parents
know it. This Court has said it. Tegislatuves have presumed it for decades or more. And now, new
scientific evidence sheds light on the differences.” Amicus Brief on behalf of the American Medical
Association, et. al, Roper v. Simmons, at 2 (Supreme Court of the United States, No, 03-633).

! See In re Gauit, 387 U.S. 1, 15-16 {1967) (The philosophy behind the creation of this country's jnvenile
Jjustice system was that “society's role was not to ascertain whather the child was “guilty’ or “innocent,” but
“[wihat is he, how has he become what he is, and what had best be done in his interest and in the interest of
the state to save him from a downward career™; thus “[t]he idea of crime and punishment was to be
abandoned,” and the focus shifted to rehabilitation.); see alve David O. Brink, Immaturity, Normuiive
Compelence, and Juvenile Iransfer. How (Not) to Furish Minors for Major Crimes, 82 1EX. L. REv. 1555,
1559-61 (2004). ' .
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Congress and the States Should Grant Juvenile Court Judges Sole Discretion
to Decide Whether Juveniles Should Be Placed On Sex Offender Registries

Just as recent research suggests important distinctions between juvenile and adult
sexual offenders,? it similarly indicates that not all juvenile sexual offenders are the
same. Treatment of these youths should be based upon a thorough and comprehensive
assessment that allows for the careful tailoring of interventions based upon the risks
presented. This Act, in contrast, creates a strict liability scheme whereby the discretion
of the judge and prosccutor are eliminated. Meanwhile, there are neither provisions for a
risk asscssment hearing in the case of juveniles adjudicated delinquent and subject to
registration, nor exceptions for intrafamilial cases of sexual abuse.

The legal response to juveniles who exhibit sexually inappropriate behavior
should take into account youths” developmental status, and should not automatically
subject them to registry and notification requirements that will likely prohibit them from
ever leading a normal lifc. Becausce registration and notification have questionable public
safety benefits when applicd against juveniles® and are Iikely to foster peer rejection,
isolation, and increased anger in adolescents, they should be imposed—if at all for
juveniles—conscientiously and selectively.

Juvenile court judges are uniquely qualified to decide pursuant to state law—
taking into account the vouth’s specific offense, risk of re-offending, prior delinquent
acts, dangerousness to the community, and other pertinent personal and family
information—whether a youth should be subjected to the registration and notification
requirements that are usually made of adult offenders. Whilc this approach docs not
guarantee that all juveniles will be exempted from community notification, it pcrmits the
judiciary to exercise discretion in determining whether a juvenile’s offense history and
identifying information should be subject to public disclosure. The ABA urges Congress
and the states to grant juvenile court judges sole discretion in this delicate matter that is
handled far too uniformly by the Act.

* As mentioned supra note 20, scientific research confirms important cognitive differences between
adolescents and adults. The frontal lobe—vital to controlling impulsive behavior, moral reasoning, and
emotions—is the last part of the brain to fully develop. Coalition for Juvenile Justice, Applying Research to
Practice: What are the Implications of Adolescent Brain Development for Juvenile Justice? 6-7 (2006).

? Few adult offenders ever committed sex crimes as youths. Human Rights Watch, No Easy Answers: Sex
Offender Laws in the United States, 70 (2007) available at http:/iwww.hrw.arg/reports/2007/us0907/ (last
visited Auvgust 21, 2008).
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Congress and the States Should Provide a Reasonable Method for Javenile
Offenders to Petition for Removal from Registries, and Should Reject
Retroactive Application of the Act to Minors

A large percentage of juvenile sex offenses occur within families®® and do not rise
to the level of sexual predation targeted by the Act. Furthermore, the “Lifetime
Registration” provisions of the Act, which do not permit petitions for removal until at
least twenty-five years have passed, are likely to have a chilling effect on the reporting of
these crimes and will reduce admissions to the charges in the cases that do get reported.
The results will be: far more contested proceedings in these cases; far fewer delinquency
adjudications; and far fewer juveniles getting the help they need. To the extent possible,
Congress and the statcs should provide a reasonable method for low-risk offenders to
petition to be removed from federal and state sex offender registries.

Also troubling is the retroactivity of the Act. In general, the fact-finding and
delinquency plea processes in juvenile courts have fewer safeguards than has the adult
syslem because the law has long realized that children are less culpable than adults. In
McKeiver v. Pennsylvania,™ the United States Supreme Court rejected the idea that
juveniles are deserving of all the procedural rights guaranteed to adults accused of
committing a crime, and instead instituted a “fundamental fairness” approach.®® T.ater, in
Bellotti v, Baird” the Court articulated three specific factors warranting disparity
between the constitutional rights of youth and adults: (1) the unique vulnerability of
children; (2) their inability to make critical decisions in an informed and mature manner;
and (3) the importance of the parental role.

Thus, juvenile sex offenders are deprived of the procedural protections provided
to adult offenders, and juvenile adjudications for sex offenses consequently tend fo fack
the precision required by ABA policy. These Supreme Court rulings have been grounded
in the recognition that, during the formative years of childhood and adolescence, youths
frequently lack the experience, perspective, and judgment necessary to recognize and
avoid choices that could be detrimental to them.”® Accordingly, Congress and the states
should reject retroactive application of the Act to those who where were minors at the
time of their offenses.

* This highlights another potential danger of registration of juvenile sexual offenders: that publicly
available information about the youth’s crime could inadvertently expose the identified victims, particularly
when the victim is a family member.

"2 403 U.S. 528 (1971).
*Id a1 533.
7 443 U.8. 622 (1979).
# Id. at 635.
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Conclusion

Because the Adam Walsh Act is overbroad and inconsistent with ABA juvenile
justice policy, the ABA urges Congress and the states to re-cxaminc and revise the laws
so that youths are not automatically publicly identified as “sex offenders” and
consequently subjected to stigmatization, harassment, or vigilantism as a result of
unlawful conduct that was likely their first and only offense. The ABA supports an
amendment to the laws that would give juvenile court judges sole discretion to decide
juvenile sex offender requirements pursuant to state law—in accordance with the youth’s
specific offense, risk of re-offending, prior delinquent acts, dangerousness to the
community, and other pertinent personal and family background information. [n
addition, the ABA urges Congress and the states to provide a reasonable method for low-
risk offenders to petition to be removed from sex offender registries, and to reject
retroactive application of the Act to minors. Finally, the ABA calls for Congress and the
states to provide enhanced funding for specialized treatmaent and monitoring of juveniles
adjudicated for scxual offenses, as well as for both the short- and long-term treatment
needs of child victims of sex crimes.”

Respeettully submitted,
Anthony Joseph

Chair, Criminal Justice Section
February 2009

2 Approximately twenty to fifty-five percent (20%-55%) of juveniles who commit sexual offenses self-
report sexual abuse. U.S. Department of Justice, Office of Juvenile Justice and Delinquency Prevention,
Juveniles Who Have Sexwally Qffended: A Review of the Professional Literature Report (2001), available
at http:/farww.nejrs.gov/pdfiiles1/ojjdp/184739.pdf (last visited August 21, 2008).
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Executive Summary

Summary of the recommendation

The Criminal Justice Section recommends that the ABA adopt new policy that
calls for a ve-examination of federal and state law and policy relating to
collateral sanctions imposed on juvenile sex offenders, and proposes that juvenile
court judges be the key decision-makers in whether those sanctions are imposed.

Summary of the issue which the recommendation addresses

Because the Adam Walsh Act is overbroad and inconsistent with ABA juvenile
justice policy, the recommendation urges Congress and the states to re-examine
and revise the laws so that youths are not automatically publicly identified as “sex
offenders” and consequently subjected Lo stigmalization, harassment, or
vigilantism as a resull ol unlaw[ul conduct that was likely their first and only
offense. The recommendation supports an amendment to the laws that would
give juvenile court judges sole discretion to decide juvenile sex offender
requirements pursuant to state [aw—in accordance with the youth’s specific
offense, risk of re-offending, prior delinquent acts, dangerousncss to the
community, and other pertinent persenal and family background information. In
addition, the recommendation urges Congress and the states Lo provide a
reasonable method for low-tisk offenders to petition to be removed from sex
offender registries, and to reject retroactive application of the Act to minors.
Finally, the recommendation calls for Congress and the states to provide enhanced
funding for specialized treatment and monitoring of juveniles adjudicated for
sexual offenses, as well as for both the short- and long-term treatment needs of
child victims of sex crimes

How the proposed policy position will address the issue
The proposed resolution calls for an amendment in the law.

A summary of any minority views or opposition which have been identified
Nene have been identified yet.
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United States House Committee on the Judiciary
Subcommittee on Crime, Terrorism, and Homeland Security

Hearing on Sex Offender Registration and Notification Act (SORNA):
Barriers to Timely Compliance by States

Testimony of the National Congress of American Indians
March 10, 2009

Thank you for holding this important hearing today. Indian Country strongly supports
Congress’s efforts to keep our communities safe from sexual predators. Unfortunately, SORNA
is structured in a way that will undermine its overall public safety effectiveness and has created
unnecessary challenges for the tribal and state officials charged with implementing the law on
the ground. American Indian and Alaska Native women have a one-in-three chance of being
raped in their lifetime." Likewise, devastatingly high rates of sexual abuse of Native children,
particularly in government and church run schools, have long plagued Native communities. The
Indian Health Service estimates that one in every four Native girls and one in every seven Native
boys will be sexually abused.> As tribal leaders know, gaps in criminal jurisdiction and law
enforcement on tribal lands have caused sexual predators to target Indian communities.? Perhaps
no other group in the United States is as effected by, or concerned about, sexual violence and
sexual predators as tribal communities.

Unfortunately, federal requirements related to the tracking of sex offenders on tribal lands have
become a source of great confusion and frustration for many tribes over the past two years. In
2006, Congress passed two bills addressing sex offender tracking on tribal lands—the Violence
Against Women Act of 2005 (VAWA), and, six months later, SORNA. While the tribal
provisions in VAWA were developed in close consultation with Indian tribes and are widely
supported by tribal governments, the provisions addressing Indian tribes in SORNA were
included without any input from Indian tribes and represent a dramatic departure from the way
other criminal justice matters are handled on tribal lands.

NCALI has stated before that the distribution of authority in SORNA is an affront to tribal
sovereignty (NCAT Resolution ECWS 07-003, attached). The law strips a subset of tribes that
are subject to state jurisdiction under PL 280 of civil regulatory authority over their members. Tt
also has the potential to create state criminal jurisdiction in non-PL 280 states where it has never

! This is compared with an incidence rate of 1 in 5 for women nationwide. Tjaden and Nancy Thoennes, Irevalence,
Incidence and Consequences of Violence Against Women: Findings From the Navional Violence Against Women
Survey (November 2000, NCJ 183781), exhibit 7 p. 22, available at fetp:/www.nejrs. org/pdftiles 1/nij/ 18378 1 .pdf.

? Department of Health and Human Services, [ndian Health Service, Child Abuse Project, available ar,
arpAwww.ovecap.ihs.gov/.

*At a 2006 SCIA Hearing, Chairman John McCain stated that “The Indian Child Protection and Family Violence
Prevention Act was enacted in 1990 in response to the findings ... that certain BLA schools had become safe havens
for child abusers. The investigation of these crimes revealed that the perpetrators knew that the reporting and
investigation of these heinous acts were in such a sorry state that they would rarely be detected.” HEARING
BEFORE THE COMMITTEE ON INDIAN AFFAIRS, UNITED STATES SENATE ON 8. 1899, March 15, 2006.
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before existed. The delegation of tribal criminal and civil authority to the states contemplated by the Act
is an unnecessary complication of the already confusing system of criminal and civil jurisdiction on tribal
lands. The Act also represents a substantial unfunded mandate for tribes, many of whom already
suffer from a severe shortage of resources for public safety.

I commend the Committee for proactively addressing implementation of SORNA in advance of
the compliance deadline. It is clear the tribes and states need significant additional resources in
order to implement the law. In addition, the structural defects of the statute require additional
Congressional action in order to make the goal of a seamless sex nationwide sex offender
tracking system a reality. NCAT’s testimony today will touch on many of the challenges tribes
are encountering as they attempt to implement SORNA and make recommendations for how
these challenges can be addressed. I strongly encourage the Committee to solicit additional
testimony from Indian tribes at future hearings on this topic.

SORNA Implementation

SORNA addresses tribes in two key ways. First, the statute created a new federal criminal
offense applicable to individuals who have been convicted of a qualifying sex offense in tribal
court and fails to register in the jurisdiction where the offender works, lives, and attends school.*
The law also requires all jurisdictions to include tribal court convictions for qualifying sex
offenses in their registries.” Second, Section 127 of SORNA provides a mechanism for a subset
of Tndian tribes to participate in the national sex offender registration system as “registration
Jurisdictions.” Section 127 created two classes of tribes: 1) those subject to PL 280 jurisdiction in
MN, WI, NE, OR, CA, and AK, and 2) all other tribes. Tribes in the second category were given
one year to pass a resolution stating their intention to comply with the mandates of SORNA. For
those tribes that failed to pass a resolution within one year, as well as the PL 280 tribes in the
first category, the responsibility to implement the new law was delegated to the state or states in
which the tribe’s lands are located.

It was deeply problematic that SORNA required Indian tribes to take affirmative action to
preserve their existing authority. Of the 212 tribes that were eligible to elect to comply with the
law, 198 did so before the July 27, 2007 deadline. An additional 5 tribes passed resolutions
delegating their responsibilities to the state® It is NCAD's understanding from our
communications with tribal leaders, that many of the tribes passed resolutions to preserve their
rights under the law and intend to negotiate agreements with the state or other tribes to share the
burden of implementation.

As the Committee knows, all states and tribes have until July 27, 2009 to come into compliance
with the mandates of the Act. To date, there has been very little money made available to assist
tribes with implementation of the law. Many tribes have begun discussions with other tribes and
the states about how they can work together to best implement the law.

18 U.S.C. § 2250. The Department of Justice has issued Guidelines instructing that this registration requirement
have retroactive application. DOJ [nterim Rule, 28 C.F.R. § 72.3.

Di Adam Walsh Child Protection and Safety Act, §111 (6).

® NCAI commends Leslie Hagen, in the SMART Office for her efforts to ensure that Indian tribes receive timely
information regarding implementation of the Act. It is vitally important that the SMART Office continue to have a
knowledgeable staffer dedicated to implementation of the Act in Indian Country.
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At this point, however, there is still a great deal of confusion. A number of states have
complained about the stringent requirements set out in the federal law and have suggested that
coming into compliance will be more expensive than accepting a 10% reduction in their Byrne
grant funding. It will be very difficult for tribes to comply with the law as a practical matter if the
state in which the tribe is located is choosing not to comply. Tn addition, it remains to be seen
how the National Tribal Sex Offender Registry authorized in VAWA will be reconciled with the
tribal provisions in SORNA. Section 905 of VAWA authorizes $1 million a year for five years to
be granted to a tribe or tribal organization to develop both a national tribal sex offender and order
of protection registry.” Consistent with the long-standing federal policy of respect for tribal self-
determination, this provision is very flexible and would create a voluntary registry available for
the use of all tribal governments. Congress appropriated $940,000 for the Tribal Registry last
year, but those funds have not yet been expended by the DOJ.

Procedure for Addressing Tribal Compliance

One of the major issues that has not yet been addressed by Congress or the DOJ, is the process
that will be used to assess tribal compliance with SORNA. Under Section 127(2)(C) the Act,
Congress vested the Attorney General with the authority to assess the compliance of those tribes
who have elected to participate as a registration jurisdiction. If the Attorney General finds that
the tribe is not in compliance, he has the power to delegate the tribe’s authority under the Act to
the state. Such a delegation would represent a major infringement on tribal sovereign authority,
and Congress’ unprecedented decision to vest the Attorney General with this power may well be
an unconstitutional delegation of Congress’ authority under the Indian Commerce Clause. At the
very least, it undermines the government-to-government relationship and long-standing policy of
respect for tribal sovereignty on the part of the Congress.

If the Attorney General chooses to exercise this authority, it will dramatically change the current
scheme of civil and criminal jurisdiction in Tndian Country. As a practical matter, such a
delegation will undoubtedly create a great deal of confusion among law enforcement agencies on
the ground and will require significant adjustments in the state plan for implementation of the
Act. Tt will also have the potential to destabilize countless carefully negotiated cross-
Jjurisdictional collaborative agreements that currently exist between tribes and the states. This
confusion and destabilization could easily undermine the effectiveness of the Act for the
protection of both Native and non-Native communities.

Despite these potentially serious consequences, the DOJ Guidelines provide no indication of the
process that will be used by the Attorney General to assess tribal compliance and make this
delegation. The federal government’s unique trust responsibility to Indian nations, the federal
policy of promoting and supporting tribal self-determination, and the requirement in EO 13175
that the federal government “shall grant Indian tribal governments the maximum administrative
discretion possible,” require that Congress revisit this portion of Section 127. At the very least,
the Attorney General must engage in meaningful consultation with Indian tribal governments to
develop a process that requires DOJ to provide adequate notice to tribes of their noncompliance

7 Violence Against Women and Department of Justice Reauthorization Act, Pub. L. 109-162, Sect. 905(b), 119 Stat.
2960 (2006) (“VAWA™),
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and to take all actions that may be necessary to provide technical assistance to help a tribe come
into compliance.

The goal of the DOJ should be to work cooperatively with the tribe to assist in bringing the tribe
into compliance. The primary goal of the federal government should be to improve public safety
on reservations and facilitate tribal self-determination. This should be an open and flexible
process that reflects the longstanding relationships between the federal and tribal governments
and the federal trust responsibility. This process should be informed by Executive Order No.
13175 and the DOJ Consultation Policy.

Tribes Not Acting as “Registration Jurisdictions”

Even in those places where tribal governments did not have the option of participating as a
registration jurisdiction under Section 127 of the Act, the tribal government will play an
important role in the successful implementation of the national sex offender registration system.
Although the statute treats tribes and states as if they are interchangeable, the state simply cannot
fulfill all of the responsibilities of tribal governments. For example, even where a state has the
authority under the Act on tribal lands, tribal courts will still have the responsibility of notifying
offenders of their registration obligation. Tribal detention facilities will still be housing
offenders. The state will need access to tribal codes in order to include the text of the law
violated by the offender in the state registry. Most importantly, tribal or BIA law enforcement
officers will be the officers most likely to be in need of information about the whereabouts of
registered offenders for investigation purposes and best positioned to assist registration personnel
with tracking down non-compliant offenders. In many places the states do not have the
infrastructure in place in tribal communities to successfully implement the requirements of
SORNA. Alaska officials, for example, have expressed concerns in private conversations that
they simply will not be able to implement SORNA in the Native villages.

The DOJ has attempted to mitigate the problems created by the exclusion of a subset of tribes
subject to PL 280 jurisdiction in Section 127. In the Guidelines DOJ clarifies that nothing in the
law prohibits a tribe whose authority has been delegated to the state under Section 127 from
carrying out registration and notification programs consistent with their sovereign authority to do
50, so long as it does not interfere with the state’s responsibility under SORNA. The Guidelines
further clarify that nothing in the law precludes the states and tribes from agreeing that tribal
authorities will play some role in carrying out state registration and notification functions.

While this is an important clarification, it leaves those tribes that were excluded from
participation under Section 127 dependent on the goodwill of the state. NCAI has heard from a
number of tribes that they are experiencing resistance when they attempt to negotiate a sharing of
responsibilities with the states. In addition, throughout the Guidelines provisions are included
requiring the sharing of information between “jurisdictions™ of an offender’s whereabouts or
updates to registration information. Indian tribes who have not opted-in under Section 127 have
the same law enforcement and public safety need to receive this information as do other
jurisdictions. Unfortunately, the definition of “jurisdiction” in the statute would leave them out
and, as a result, the local law enforcement agency would not have the information it needs to
keep the community safe. NCAI strongly recommends that Congress consider amending the
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Adam Walsh to remove the arbitrary distinction made in Section 127 and allow all tribes to
participate in the national sex offender registration system on an equal basis.

The Responsibilities of the Bureau of Indian Affairs

We are very concemned that the Bureau of Indian Affairs (BLA) is not mentioned in the law nor in
the DOJ Guidelines. In many locations the BIA is the primary law enforcement agency for the
tribe, and may also operate the tribal court and detention facility. The BIA funds fifty-nine
detention facilities on tribal lands, and directly operates twentyA8 Forty-seven tribal law
enforcement programs are BIA-operated, and an additional 154 programs are BIA-funded.’
Forty-six tribal communities are served by BlA-operated courts.'” Tt is unclear from the statute
and the Guidelines what role the BIA will play when a tribe opts in where the BIA has the
responsibility for one of these important functions. Or where the state has the responsibility for
implementing SORNA and will need to coordinate with BIA. NCAT recommends that Congress
clarify that where a tribal government has elected to participate as a registration jurisdiction, the
Bureau of Indian Affairs must take all necessary action to assist with tribal implementation of the
Act.

Registration of Federal Inmates

We also have significant concerns about the provisions in the Guidelines exempting federal
corrections facilities from the Act’s requirement that offenders be registered prior to release from
incarceration. SORNA mandates that “an appropriate official shall, shortly before the release of the sex
offender from custody, or if the sex offender is not in custody, immediately after the sentencing of the sex
offender... ensure that the sex offender is registered.”'' However, under the Guidelines all federal
corrections facilities will merely provide the sex offender with notice that the individual must
register within three days. Sex offenders in federal prisons have often committed particularly
heinous crimes. It is irresponsible to release these prisoners without ensuring that they are
registered and their home jurisdiction is notified of their release. This provision leaves Indian
tribes particularly vulnerable because of the high proportion of offenders whose crimes arose in
Indian Country that are incarcerated in federal prisons. Today, over 60% of federal sex offense cases
oceur in Indian Country and the majority of such offenders will return to Indian reservations. >

In addition to undermining public safety, this provision in the Guidelines will substantially shift
the cost burden of initial registration from the federal government to the tribes. The
responsibility of initially registering an incarcerated offender, including the collection of DNA
and fingerprints, is a responsibility that clearly lies with the federal government under the Act.
At a consultation session with tribal leaders on July 31, 2007 federal representatives stated that
the federal prisons could not register offenders because there is no federal registry. Many tribes,

$ Guillermo Rivera, Bureau of [ndian Affairs, Testimony before the National Prison Rape Elimination Commission,
March 27, 2007.

¥ Steven Perry, Bureau of Justice Statistics, “Census of Tribal Justice Agencies in Indian Country, 2002,” (Dec.
2005).

' 1.

'" Adam Walsh Child Protection and Safety Act, § 117 (a)(3).

2 Report of the Native American Advisory Group, United States Sentencing Commission 2 (Nov. 4, 2003),

b,

) al Witpivwww usse.eoviNAAG/ NativeAmer.pdf.
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however, also do not currently have registry systems in place. The costs that would be associated
with developing the federal infrastructure necessary to fulfill this responsibility are no greater
than the cost the Indian tribes will incur in building the same infrastructure. NCAL strongly
recommend that Congress clarify that federal corrections facilities, like state and tribal facilities,
are required to ensure that offenders are entered into the registry before their release.

Federal Database Access and Technology Infrastructure

The SORNA will require tribes to have access to the National Sex Offender Registry (NSOR)
maintained by the FBI and other federal criminal information databases. Currently, Indian tribes
can access the federal databases only by going through the state in which the tribe is located.
Some tribes have been able to negotiate agreements with state governments to gain this access.
These agreements vary between states with some states charging substantial sums or requiring
criminal information sharing before granting access to the tribes. Many tribes have been unable
to negotiate an agreement with the state and remain shut out of the federal criminal databases.
Indian tribes have been advocating for direct access to the federal database for years, and a
provision was included in VAWA stating that the “Attorney General shall permit Indian law
enforcement agencies, in cases of domestic violence, dating violence, sexual assault, and
stalking, to enter information into Federal criminal information databases and to obtain
information from the databases.” However, the FBI continues to assert that tribes can only access
the databases by negotiating with the state."

A census of tribal justice agencies conducted by the BJS in 2002 found that fifty-four tribes were
submitting information on tribal sex offenders to the National Sex Offender Registry."* However,
less than 12% of tribes were electronically connected to jurisdictions off the reservation, nearly
half of tribal justice agencies reported that they do not have access to the National Criminal
Information Center database, and only fourteen tribes reported that they were routinely sharing
crime statistics with the state or local governments or the FBL."® In addition, the vast majority of
tribal law enforcement agencies are still using ink and paper fingerprinting techniques that will
have to be upgraded to LiveScan technology before tribes can comply with SORNA. NCAI
recommends that Congress clarify that the FBI must permit tribal law enforcement agencies to
directly access the federal criminal information database.

Resources and Timelines

Perhaps the biggest challenge facing tribal communities attempting to implement SORNA is the
cost. Because of a desire to preserve tribal authority vis-a-vis the states, many tribes have opted-
in as registration jurisdictions under Section 127 even though they likely will not have the
capacity to meet the onerous requirements set out in SORNA without a substantial expenditure
of resources. As noted above, tribes also face substantial technological and infrastructure
deficits. The states have had over a decade to build the sex offender management systems that
will be modified and updated to comply with the new law, Many tribes, however, are starting

" Comments of the Federal Bureau of Investigation at the “Government-to-Govemnment Consultation on Violent
Crime in [ndian Country,” March 5, 2008.
' BJS Census of Tribal Justice Agencies, 2002.
15
1d.
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from scratch, and it will be extremely costly for Indian tribes to build the infrastructure necessary
to comply with the law’s mandates. To date, very little money has been made available from the
Department of Justice to assist tribes in complying with the law. In addition, appropriations for
implementing the law were cut in FY 2008 from more than $20 million to just over $4 million,
making it increasingly unlikely that significant funding will be made available prior to the 2009
compliance deadline. As a result, many tribal governments may be forced to divert limited tribal
public safety resources away from other priorities. Or, more likely, they will be compelled to
opt-in and then submit their sovereign authority to states. The statute currently allows for 2 one-
year extensions of the deadline, but the burden will be on the tribe to apply for such an extension.

In light of the delays in the promulgation of the Guidelines, the limited nature of the funding
available, and the practical reality that many tribes are playing catch up, NCAI recommends that
Congress extend the compliance deadline for Indian tribes, and convene a group of stakeholders
to develop recommend solutions to the underlying structural issues with the treatment of tribes
under SORNA. NCAT also strongly recommends that Congress appropriate funds specifically for
tribal implementation of SORNA.

Conclusion

The tribal governments represented by NCAT share the federal government’s commitment to
protecting our communities and citizens from sexual predators. We have no doubt that there are
solutions to the many challenges and concerns outlined above, however finding those solutions
will require bringing all of the necessary stakeholders together to develop solutions that will
work for the diverse tribal governments across the nation.
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NATIONAL CONGRESS OF AMERICAN INDIANS

The National Congress of American Indians
Resolution #ECWS-07-003

Title: Urging Congress to Amend Section 127 of the Adam Walsh Act

WHEREAS, we, the members of the National Congress of American Indians
of the United States, invoking the divine blessing of the Creator upon our efforts and
purposes, in order to preserve for ourselves and our descendants the inherent
sovereign rights of our Indian nations, rights secured under Indian treaties and
agreements with the United States, and all other rights and benefits to which we are
entitled under the laws and Constitution of the United States, to enlighten the public
toward a better understanding of the Indian people, to preserve Indian cultural values,
and otherwise promote the health, safety and welfare of the Indian people, do hereby
establish and submit the following resolution; and

WHEREAS, the National Congress of American Indians (NCAI) was
established in 1944 and is the oldest and largest national organization of American
Indian and Alaska Native tribal governments; and

WHEREAS, according to Department of Justice statistics, 1 in 3 Native
women will be sexually assaulted in her lifetime; and

WHEREAS, tribal governments are committed to fulfilling their responsibility
to protect and promote public safety on tribal lands and a number of tribes have
developed innovative strategies for tracking sex offenders on tribal lands; and

WHEREAS, on July 27, 2006 Congress passed the Adam Walsh Act, which
created a National Sex Offender Registry and Notification System; and

WHEREAS, Section 127 of the Adam Walsh Act addresses Indian tribes and
was included without any hearings, consultation or consideration of the views of tribal
governments and current tribal practices; and

WHEREAS, Section 127 forces tribal governments to affirmatively elect to
comply with the mandates of the Act by July 27, 2007 or the state in which the iribe is
located will be given jurisdiction 1o enforce the Act and would then have the right 1o
enter tribal lands to carry out and enforce the requirements of the Act, and

WHEREAS; tribal governments in the mandatory P.L. 280 states would be
forced to relinquish civil jurisdiction to the states for limited purposes under the Act;
and

WHEREAS, the Act requires tribes who elect to comply with the Act, to
maintain a sex offender registry that includes a physical description, current
photograph, criminal history, fingerprints, palm prints, and a DNA sample of the sex
offender; and
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NCAI 2007 Winter Session Resolution ECWS-07-003

WHEREAS, the tribal provisions of the Adam Walsh Act make no reference to the
National Tribal Sex Offender Registry authorized in Title TX of the reauthorization of the
Violence Against Women Act passed in 2005 that was developed in consultation with Tribal
governments and is more consistent with principles of tribal sovereignty; and

WHEREAS, Congress has failed to appropriate any money to develop the National
Tribal Sex Offender Registry, nor to assist tribes into developing the systems necessary to
comply with the mandates of the Adam Walsh Act and is unlikely to do so prior to the July 27,
2007 deadline for tribes to opt-in; and

WHEREAS, the Department of Justice has not yet issued any regulations or guidance
for implementation of the Act and it seems increasingly unlikely that any such guidance will be
promulgated prior to the July 27, 2007 deadline; and

WHEREAS, the provision in the Adam Walsh Act that gives states enforcement
authority essentially delegates federal law enforcement authority on many reservations where
no such delegation has occurred for any other area of law and states are not currently exercising
criminal jurisdiction; and

WHEREAS, requiring tribes to take affirmative action to avoid an expansion of state
jurisdiction on tribal lands represents an unprecedented diminishment of tribal sovereignty and
will likely result in an expansion of state jurisdiction that will unnecessarily complicate the
already confusing system of criminal jurisdiction on tribal lands and diminish cooperation
between states and tribes on law enforcement; and

WHEREAS, the existing scheme of criminal jurisdiction on tribal lands is sufficient
to fully enforce the registration requirements of the Adam Walsh Act without the provision
delegating federal enforcement authority to the state in places where states do not currently
have this authority; and

NOW THEREFORE BE IT RESOLVED, that the NCAI does hereby call upon the
Congress to amend the Adam Walsh Act to remove the existing tribal provisions and engage in
a process of consultation with tribal governments to determine how best to include tribal nations
in the national sex offender registry; and

BE IT FURTHER RESOLVED, that the NCAI does hereby call upon the Congress
to remove the arbitrary July 27, 2007 deadline for tribes to elect to participate; and

BE IT FURTHER RESOLVED, that NCALI calls upon Congress to strike the portion
of the Adam Walsh Act that delegates federal enforcement authority under the statute to the
states; and

BE IT FINALLY RESOLVED, that NCAI calls upon Congress to appropriate
sufficient funds for tribes to develop registration systems that will comply with the mandates of
the Adam Walsh Act and for the development of the National Tribal Sex Offender Registry, and
calls upon the Department of Justice to authorize tribal registration numbers.

Page 2 of 3
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NCAI 2007 Winter Session Resolution ECWS-07-003

CERTIFICATION

The foregoing resolution was adopted by the Executive Council at the 2007 Executive Council
Winter Session of the National Congress of American Indians, held at the Wyndham Washington
and Convention Center on February 26-28, 2007 with a quorum present.

Pr@(
ATTEST:

Wding Secretat

Page 3 of 3
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February 27, 2009

Rep. John Conyers, Chairman

U.S. House Commitlee on the Judiciary

Subcommittee on Crime, Terrorism, and Homeland Security
Attn. Karen Wilkinson

B370B Rayburn Housc Office Building

Washington, D.C. 20515

Dear Chairman Conyers,

The Professional Advisory Board to the Coalition for a Useful Regisiry is a multi-disciplinary group
of profcssionals with expertise in criminal and juvenile justice, sex offender management, victim and
sexual offender treatment, education, research, and employment. Public safety is our highest priority.
For this recason we have many substantive concerns about the efficacy of the Adam Walsh Act and
sexual offender registries.

1t is our professional opinion that:

. Broad offenSe-based mcluswn of mleIdl.la]S on reglsmes is countexproductwe to publlc qafety

. Slgmﬁcant ﬁmdamental and developmental dlfferences exist between Juvemlc and adull sexual
offendms i .

‘ mles must be regarded in a manner that is consistent wnh the goalb of the JLlVCnllC juSthC
em. As described by the US Departmerit of isticé “‘the purpose of a-delinquency

8§
proeeeding is to remove juveniles from the Grdinary criminil process applied'to acults, in ordcr

to'avoid theistigina bt d‘prior criminal conviction and to encourage tredtment and
rehatill ation.” Sex offendef regisiiits, pubhc or pnvate, whlch requite juveniles to reg]ster are
conl.raryré'these godis . ”l “}’ AL I(;” 'Al o el yl s W RIS IR L

o Sexoffénder: reglstry’[aw ‘should not bé apphed to those Wlthout a crlmmal convnctlon on their
record. MR ERL I HER AN . »

e Sex offender registeies should not be applied retroactively.

e Assessment and treatment of both juveniles and adults with sexual behavior problerns by
qualificd professmnals Is'vitat (o thie preventivn of fufiire sexual abuse. &

o Faet paticrns ssociated with the various types of sexual rmsconduct are too vastto rely ona
stétuf()ry based schemié withotit Frttier congidethtions. ' Some fact pattems involye non=violent
orfhuct and no prcdatoi’y conduct, ‘Tor this reason, a'label such as “sex‘offender” which is so
dommonly uséd syniérymotusty with violshcs) prétiation and pedophilia, thust-nottbe applied : -
without serutiny.- Such labéls should bé determihed only after assessment dnd eview of an
individual’s risk/threat to public saféty. Just as'there are individuals with registerable-offenses
that should not be on the registry, there are individuals with non-registerable offenses {often
du > to ‘leas) that shou!d be on the regntry

i [ENERRE S E P

. Labelmg of “sex offenders” results in great stlgma and many addmona] requirements are imposed
on'thése ifidividuals (public and private registrants). Research shows that in‘almost all cdses, this
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negatively affects the individual's ability to not only be positive contributing members of society,
but also to obtain life’s most basics needs — a home, education, job, safety, family, and healthy
relationships. Such instability jeopardizes public safety.

« Inconsistencies in criminal sexual conduct statutes across states and the processing of cases,
results in great inconsistency as to who is placed on the registry. For example, an individual in
one state might be charged, resulting in registration, while in another state the exact same
behavior isn’t charged. This is especiaily evident with juveniles and young adults. It's
problematic when federal laws are applied to an inconsistent foundation of state laws. This
again underscores the need for a law that uses risk assessments as a basis for labeling.

e Financial and staffing resources are displaced when we track individuals that should not be on
the registry. This includes additional costs and/or stall to perforn registry related functions that
apply to individuals that are not a threat to public safety. With increasing registration
requirements, this problem is only getting worse. Further, “given the lack of demonstrated
cffoct of Megan’s Law, the researchers are hard-pressed to determine that the escalating costs
are justifiable” (Zgoba, et.al. 2008).

We strongly cppose:

1) the application ol the Sex Offender Registration and Notification Act (SORNA) 1o
juvenile offenders, including those on state registries that do not meet the federal
definition of sex offender, and

2) the labeling of individuals as sex offenders without considcration of risk assessments.
We strongly encourage:

o the use of evidence-based prevention, treatment and rehabilitation programs, to prevent
sexual abusc,

e the use of risk assessments in determining who should be Jabeled a sex offender, and

s the U.S. Legislature to revisit the Adain Walsh Act, and make significant changes that
address these concems.

Sincerely,

L=

Anthony Fldres, J.D., Ciairman

Professional Advisory Board to the Cealition for a Useful Registry
Associate Professor

Thomas M. Cooley Law School

300 South Capitol Avenue

Lansing, Michigan 48933

517-371-5140

floresa@cooley.edu
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Professional Advisory Board of the Coalition for a Useful Registry
Academia {Criminology} & Research — Dr. Roger Kernsmith Ph.D., Researcher and Professor of
Criminology, Eastern Michigan University

Academia {Law) & Former Prosecutor - Tony Flores J.D., Cooley Law Prafessar, Former Chief of the
Criminat Sexual Conduct Unit, ingham County Prosecuting Attorney's Office

Academia (Social Work) & Research — Dr. Poco Kemsmith, MSW, Ph.D., Researcher and Assistant
Professor of Family and Sexual Violence, Wayne State University School of Social Work; Wayne County

«academia & Rasearch — Erin Camartin, MSW, Research Assistant, Wayne State University School of
Social Work; Wayne County

*Assessment - Dr. Gary Rasmussen, Ph.D., Clinical and Forensic Psychology, Founder and Past
President of Macomb County Care House

A nent & Treatment (Victims, Offenders & Residential Treatment} — Ron Grooters, LMSW, ACSW,
Wedgewood Christian Services, Kent County, 2009 President of Ml Chapter of the Association for the
Treatment of Sexual Abusers {ATSA); Kent County

A ment & Treatment (S ed Facility) - Annette Henderson, LMSW, ACSW, 30th Judicial Circuit
Court, Juvenile Sex Offender Treatment Program (HALT - Healthy Attitudes and Lifestyles for Teens),

* Formerly a Certified Professional Adolescent Sexual Offender Treatment Provider, Bureau of Juvenile
Justice, Michigan Dapartment of Human Services at Maxey Boys Training Center until program closed

Agsessment & Treatment (Administration) - Laura Marsh, LMSW, Director, Adolescent Sexual
# Offender Treatment Program, 17" Gircuit Court, Kent County

*A 1t & Tr 1t - Patrick McFarlane, MSW, LLP, Therapist and Educational Psychologist,
2007 President of M1 Chapter of the Association for the Treatment of Sexual Abusers {ATSA);
Mason County

Assessment & Treatment - Dr. Bary Minizes, Ph.D., Adolescent and Adult Psychologist, former
———\Warden of Jackson and Kinrass Prisons; former Chief of Psychiafric Clinic at Jackson Prison;
Ingham County

*A t & Treats t — Ron VanderBeck*, Ph.D. Forensic Psychologist, Human Resource
Associates, Kent County

Defense Attorney — Cheryl Carpenter, J.D., Juvenile and Adult Defense Attorney; Wayne, Oszkland, and
Macomb Counties

Defense Attorney - Charles Clapp, J.D., Juvenile Defense Attorney; Kent and Ottawa Counties

Defense Attorney - Lynn D'Orio, J.D., LPC, Juvenile and Adult Defense Attorney, Ann Arbar, Criminal Defense
Aftorney’s Association of Michigan Board Member, Washtenaw County

Department of Human Services - Mary A. Eldredge, LMSW, Foster Care Speciafist, Depariment of
Human Services, Monroe County; former Quality Assurance Analyst, Bureau of Juvenile Justice,
Department of Human Services
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Employment - Glenn Rutgers, M.A. Executive Development, Michigan Works! (Work Force
Development Agency), Ottawa CGounty

Employment - David Griep, M.A. Counseling and Guidance, Workforce Development Program Manager,
Kandu Inc. (Prisoner Re-entry Agency and Michigan Works! Service Provider), Ottawa County

Faith Based - Dave Burnett, M.Div., Recently Retired Director of Chaplains, Michigan Department of
Corrections

Foster Care & Learning Disabilities - Judi New, J.D., Family Law Attorney, Guardian Ad Litem for
Foster Children, Wayne and Washtenaw Counties, President of Learning Disabilitiss Association
{LDA) of Washtenaw County

Judicial - Honorable Willlam Buhl, .1.D., Circuit Court Judge, 7" Circuit Court, Van Buren County

Judicial — Honorable Patricia Gardner, J.D., Juvenile and Family Court Judge, 17" Circuit Court, Kent County

*Law Enforcement — Owen Keaton, B.S. Criminal Justice and Psychology, Law Enforcement Officer, Detective
Bureau, School Resource Officer Division (Juvenile Division), Wayne County

Learning Disability Community - Larry Wright, M.A. Sp. Ed. Administration, Retired in Vocational
Rehabilitation Services for Learning Disabled, Board of Trustees Muskegon Community College, Civic
Leader, Former Special Education Teacher; Muskegon County

Medical & Legislative - Dr. Paul DeWeese, M.D., Emergency Room Physician, Eaten County, former Michigan
Legisleter in Ingham County

Probation (Juvenile) — Kathleen Cojanu, BSW, Juvenile Probation Officer, Oakland County

Probation and Parole {Adult) — Todd Bechler, B.S. Criminatl Justice, Adult Probation Officer and
Parole Agent, 20" Circuit Court, Ottawa County

. *Prosecution ~ John Jarema, J.D., Chief Prasecutor, 337 Circuit Court, Charlevoix County
School Soclal Work — Susan Rogears, LMSW, School Social Worker, Bimmingham Public Schools,

Develaped and Implemented Health and Sexual Education Curriculum for Students with Special
Needs, Oakland County

Victim Expert — Dr. James Henry, MSW, Ph.D., Professor of Social Work, Western Michigan
University, teaching courses in child sexual abuse; Director of the Southwestern Michigan
Children’s Trauma and Assessment Clinic; Co-Chair of Kalamazae Community Mental Health
Board; formerly with Child Protective Services for many years; Kalamazoo County

Pending New Members:

Prosecufion - Michael Chealtenam, Sex Crimas Unit Chief, Ingham County Prosecuting Attomey's Office
Prosecution — John Dewane, ingham County Prosecuting Attorney's Office

* Designates Consulting Member (all other members are Full Members)



27

Karen Wilkinson, Council
House Sub-Committee on Crime

Dear Ms, Wilkinson:

As a unit supervisor for a scx offender treatment program for juvenile offenders, 1 would
like to offer the following for your consideration.

The Adam Walsh Act, as it is written, seems to disregard the data regarding recidivism
rates for juveniles. The research conducted by numerous researchers over the past forty
years supports the idca that juveniles who sexually offend differ from adult offenders;
juveniles who successfully complete scx offender treatment are at a very low risk (o re-

- offend — under 8% nationally compared to much higher rates of re-oflense in other
criminal offenders.

It is my belief that the stigma associated with a label of sex offender would creatc a
situation in which the juvenile would feel powerless and helpless to change which has
proven to be a large contributing factor to an offense cycle.

Treatment offers young offenders hope; hope that they have the power to change their
behaviors; hope that they will be successful adults and remain offense free; hope that they
are better people because of what they have learned in treatment. Sex offender specific
{reatmenl also leaches the skills necessary Lo realive these hopes. Upon the successful
completion of treatment, they have acquired new skills that allow them to correct the
cognitive distortions which led to irrational decision making and culminated in a sexual
offense. Treatment encompasses assault cycle studies, anger/stress management,
development of a sense of responsibility for harm caused, empathy development, victim
restoration, relapse prevention planning, family reunification, and reentry/aftcreare
support, resulting in healthier, more productive young adults in our communities.

It is my belief that mandatory registration would be detrimental to the successful
rehabilitation of the juveniles with whom 1 work. As treatment providers, we do what we
do because we believe that treatment works and there is indeed hope for the young men
in our program. We believe that one of the best ways to repair harm to victims and
communities s (o (osler in these young offenders the chance and hope for offense free
adult lives.

Inherent in the juvenile system in the United States is a belief that juveniles can change;
that with physical development, education and cmotional maturity, they are capable of
developing and maintaining a value system congruent with society as a whole. We
believe this to be true of all juveniles, including thase who have been adjudicated for
sexual offenses.
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Based on my ycars of working with juvenile sex offenders, I make the following
recommendations:
o Review the data regarding recidivism rates among juveniles who have been
adjudicated for sexual offenses.
¢ Allow ajuvenile who has successfully completed a treatment program that
focuses on responsibilily, relapse prevention planning and victim restoralion to
obtain a waiver from registration.
e Develop a tier system that would allow for minimal registration time for juveniles
when an administered risk asscssment indicates a low risk for re-offense.
o Significantly reduce the length of time registration is mandatory.

Beata Roberts
Unit Supervisor
McLaughlin Youth Center
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The Adam Walsh Child Protection & Safety Act's Sex Offender Registration and Notification Act
(SORNA): Barricrs to Timely Complianice by States Tuesday, 03/10/2009 - 2:00 P.M.

Dear Members of the T7.S. House Judiciary Subcommittee on Crime, 1errorism and Homeland
Security, ’

The phrase ‘sex offender” is no longer a descriptive label; it has become an active dirty noun
in America. These two words are synonymous with evil, the enemy child molester: a person
worthy of moral exclusion. 'l'o illustrate this point, there are painfully few elected ofticials in this
country who are brave enough to suggest that sorme on the registry do not belong there.

As the proud wile of a wonderful man who s required to register, I have witnessed the
collateral damage of these laws firsthand in our family. Thirteen years ago at the age of nincteen,
my husband helieved he was having lawful sexual relations with a seventeen year old young lady in
the State of New Hampshire. 1 won’t impose the details on you, but the end result was that she was
nipety-five days shy of the age of consent (sixteen) and with no mistake of age defense available in
New Hampshire, he was convicted of statutory rape and required to register under the Jacob
Wetterling Act for life. The rules of registration have changed many times since then and it’s
become increasingly frustrating and discouraging to keep up.

With a decade of sex offender law behind us, many families like my own eagerly anticipated
reform. Unfortunately the Adam Walsh Act has fallen short in many ways. The Act fails to
recognize registrants as individuals. All convictions within a categorized tier are assumed to
contain the same level of deviousness and harm. It also fails to recognize a job as one of the most
stabilizing elements in a registrant’s life by requiring employer addresses to be posted publicly
(employcr names arc optional}. It fails to adequatcly control the duration of registration by
requiring that a State meet the minimum standard, where many States had already exceeded the
minimum under the Wetterling Act. This failure has resulted in a hodgepodge mix of laws on the
duration to register across the filty States’. It is complicaled by Stale legislators who are reluctant
Lo reduce duration requirements under the AWA where they can (and should) because they do not
wish to appear ‘weak’ on sex offenders.

Tronically while the AWA recognizes that my husband is not a sex offender (he is within 4
years of age of his partner) the State of New Hampshire has categorized him as a tier [1I offender in
their efforts to comply with the Act. Seven convictions for onc night of conscnsual intercourse with
a peer are viewed as ‘multiple offenscs’ in New Hampshire, worthy of Tier III status based entirely
on the number of convictions, with no recognition that these convictions resuited from one night, no
determination of the level of dangerousness or the risk to reoffend.  Over the last decade, we've
seen registration law change from once a year on a privale list to every ninety days in person on a
public list, with ever increasing reporting requirements, all of which will result in a felony charge if
he fails to comply perfectly with the law. The daily anxiety we live with is palpable in my home.
We cannot afford (emotionally or financially) to misunderstand the registration laws in our home
State or any other State we may travel to with our three children. My husband is not alone in this
nightmarc of the cver-changing goal post.

Felony convictions coupled with sex offender registration are a heavy burden for a young
man to carry at the dawn of his adult life. Many of you have children and but for the grace of God,
this could have been your family. Can you imagine the difficulty your son would have in finding a
spouse, a job, a good neighborhood? Or the teasing your grandchildren would be subjected to by
their peers in school? There arc tens of thousands of registrants that are like my husband. They are
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individuals, with individual circumstances who are labeled *sex offenders’” and equaled with
unthinkable evil in the eyes of the public. When will it end? An entirc population of our society
has been dehumanized. The public hatred for this group, and any one associated with a registered
offender, is evident in the comments left by online readers of articles on sex offender issues.
“Send them all to an island”, “Put them on a slow bozt to China”, “Kill them all”, “Castrate them
all™.... Is there any doubt that society views anyone with this label as less than human?

The barriers to timely Compliance of the Adamn Walsh Act are due largely to concerns that
the Act ignores and what those on the ground level of scx offender management and compliance
have learned to be true. We’ve learned that actuarial risk assessment is a valuable tool in defining
the balance between a former offender’s right to a produclive and law abiding life and the interests
of justice and society. We've learned that a stable place to live and work is cssential for compliance
and there are numcrous studies that support this. Wec’ve learned that not everyone who wears the
label based on conviction is a danger to the public. 1'm asking this committee to recognize for the
record, the collateral damage done to the families and children of those required to register and to
work toward minimizing that damage by carefully tailoring registration to individuals, not broad
calegorics of convictions. '

Sincerely,

Lauric Pcterson
100 Dunbar St.
Manchester, NH 03103
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"T'o the members of the US House Judiciary Subcommittee on Crime, Terrorism and
Homeland Security

March 9, 2009
Testimony

My name is Charles McGonagle. First I wish to thank you for taking the time to read my
testimony. What you are about o read is my life dealing with “sex offender” laws for the
past 24 years. My story began in 1985. I was twenty years old and met a young woman
at a party. It never occurred to me to ask her age, as she appeared to be in the same age
range as myself and the other partygoers. We fooled around, but never had intercourse. I
liked her and gave her my phone number. Iler parents found my phone number later and
turned it over to the police. [ did not know she was actually underage and I was told by
the police that it was in my best interest to speak with them and that everything would be
alright. T pled guilty, served a couple months in county jail and moved on with my life.
A full 10 years after my conviction 1 was thrown into the nightmare I've been living ever
since.

Before being required to register as a sex offender, I had moved on with my life. [ got
married and had two children. In 1990 I went back to college and got my degree. T was
. living the American dream of owning my own home. [ had a great career as an executive
chef and was doing rather well. Then in 1996 I was informed by my state of residence
(NH) that I was now considered an offender against children. I was told I must register as
a sex offender until 1 dic. I was also informed that there was nothing I could do about
this. I had never told my wife about the past situation as it was just that, the past. She did
not understand. This along with the fact that the registration had put me into a great
depression ended up causing my divorce by 1997. 1 had lost everything. All marital bills
and child support were placed on me by the court because my wife’s lawyer made sure
she told the court that I was a “sex offender”. I ended up having to live in my car so I
could afford to pay everyone and support my children. I was angry and rightfully so for
the next few years. 1 got into some minor trouble with the law in the years directly
following my initial registration, but none that could be considered another sexual crime.
Over the years I have rebuilt me life. 1 have been the executive chef on the seacoast of
NH for eight years now. I purchascd another home again and my daughter from my first
marriage came to live with me in December of 2006. i

In 2007, with passing of more retroactive “sex offender” laws, I placed on the public
list for the very first time for all to see, labeled an offender against children, more than 20
years after my first and only statutory rape conviction. It took only about a month for my
neighbors to find out. One moved telling me I dropped his property value. Others started
a petition to have me removed from the neighborhood. Most just think I rape children.
My daughter is harassed at school and she is not allowed to have friends over to the
house as I fear everything. One evening in the dinning room at my job a woman stood up
and pointed me out as a sek offender in front of about 60 gnests. These laws also affect
my romantic life and my abilify to be intimate with my current wife because the
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overwhelming stigma makes me feel dirty and worthless. The list of so called “non-
punishing” situations I deal with on a daily basis does go on but I hope you've got a feel
for what happens to someone who is labeled a sex offender and treated like a pudophde
when he never was such a thing to begin with.

Since completing my sentence afl those years ago I have been subjected to the J acob
Wetterling Act, Megan’s Law and now the Adam Walsh Act, and let’s not forget any
state laws [ am required to abide by as well. The Adam Walsh act would in fact allow me
to be removed from the duty to register afler 25 years however the state of NH has
interpreted the Act as allowing them exceed the 25 years required and will continue with
lifetime registration to look ‘tough on scx crimes’. Over two decades ago I made a
careless and stupid mistake when fooling around at a party and I can’t seem to get past
that one night in my life. Today, because of what I feel are retroactive laws, [ will go to
prison if T fail to follow all of these extraneous rules. It is ironic that I never went to
prison for this “crime” in the first place. Worse yel, [ am constantly reminded by law
makers that T am nol being further punished. But if this isn’t punishment, what is?

Twenty-five years is a long time to wait for a young man who made a foolish mistake
with another teenager, whom he believes to be of age. Circumstance matters and intent
should as well. | never intended harm to anyone, never forced this young lady to kiss me
back; never harmed her in any way. My only crime was being stupid and careless by not
asking her age and I paid for that crime in county jail and with probation over twenty
years ago. When will I be done paying for my crime? When will my family not have to
live with the shame and stigma of the sex offender label? Please consider making wide
reform efforts to all sex offender law in the nation by reviewing the individuals on the
registry. It is the only way we can begin to separate those who do not belong from those
who do.

Sincercly

Charles A. McGonagle
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We called the report “No Easy Answers.”
CHAPTER TWO

PATTY WETTERLING: Jacob was 11 years old, and was kidnapped by a masked man with a
gun in front of his brother and his best friend, when they were biking home from a convenience
store — they were half a mile from our home.

SARAH TOFTE: That was Patty Wetterling. Sex offender registration laws came outofa
horrific crime that took place in 1989 in St. Joseph, Minnesota — the abduction of her 11-vear-
old son, Jacob Wetterling by a man in a ski mask. Jacob is still missing today. When the police
were conducting the investigation Jacob's mother Patty Wetterling was very surprised to find
that the police had no list of ready suspects at hand.

PATTY WETTERLING: When I asked investigators, and asked what would have helped?
What tools do you need, and they said it would have helped to know who's in the area, so we
could go through these people and contact the ones find out where they were that night. So I
wanted personally to give law enforcement every possible tool, so that they could go after
somebody who would do this type of crime.

SARAH TOFTE: Patty began pushing for the very first sex offender laws, and managed to geta
law passed in her hotne slate of Minnesota. Soon after, the registration law for sex offenders
wenl [ederal. But there is a difference between Jacob's Law, which passed in 1994, and the laws
on the books today.

PATTY WETTERLING: The Jacob Wetterling Act stated that sex offenders when released
from prison, would have to register their name and address with local law enforcement, and if
they moved they would have to re-register within a certain timeframe so that law enforcement
would know where they were.

CHAPTER THREE

SARAH TOFTE: Increased restrictions now exist even for those who committed their crimes
as children, and registries are easily searchable by the public at large.

Garct Daley was 15 when he was accused by his adopted sister, Devon, 11, of molesting her.
Nancy, Garet's stepmother, reported Devon’s claim to the police and Garet was arrested at
school the next day. He served two years in jail for the offense. Nancy Daley described Garel's
struggle to re-enter his community.
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NANCY DALEY: We got this little home for Garet to live in and I purposely went out and met
the neighbors and shook their hands and said that I was doing this for my son, but didn’t really
get into what my son, you know, that my son was...that he was a registered sex offender. When
you meet Garet he's just like this likeable kid, you just like him when you meet him, and you can
tell he’s just a good kid, and so they just really built up a relationship with him. Well, yes, it was
on the internct, and yes, then the flyers went out in the community.

SARAH TOFTE: Police distribute flyers alerting neighbors to Garcet’s presence. This has made
the neighbors suspicious of nearly anything Garet docs. :

NANCY DALEY: A neighbor's turned him in because they've heard him ask somebody to come
in and watch a movie, or go to a movie with him. A neighbor has, you know, gone to another
neighbor and said, “you better watch your kid because I've watched Garet and he’s looking out
his shutters at him.”

SARAH TOFTE: Garet lost a job bagging groceries when his probation officer revealed that he
was a registered sex offender.

NANCY DALEY: His probation officer walked into the store and she stood in front of the
grocery store aud pointed to Garct and said “Do all of you people know that this is an f-ing sex
offender? He's a molester, he's a pervert.

SARAH TOFTE: Garet is subject to lifetime registration and community notification, so his
name and personal information are on an online sex offender registry in his home state of
Arizona, available to anyone with an Internet connection.

CHAPTER FOUR

SARAH TOFTE: Laws that restrict former sex offenders are created in part out of a widespread
belief that, once a sex offender, always a sex affender. But the evidence doesn’t support this idea.

JILL LEVENSON: These laws really are predicated on common beliefs throughout our society,
and you have see these comments cited, that because of the very high recidivism rates of sex
offenders that we need special legislation to protect ourselves from them.

SARAH TOFTE: Jill Levenson, a professor at Lynn University in Boca Raton, Florida is an
expert on gex offender management, and has conducted extensive research on recidivism rates
for convicted offenders.

JILL LEVENSON: It's an interesting coneept that's one of these common knowledge sorts of
things, that everybody knows that all sex offenders will re-offend, and the truth is that that is
simply not supported by the scientific data, or the scientific literature. There have been several
large and eredible studies looking at recidivism, in other words, how often or how many sex
offenders go on to commit new crimes, once they've already been convicted of a first. Qur very
own Department of Justice found, in a report from 2003, that the recidivism rate for sex
offenders was about 5 percenl over the three years following their release from prison.



36

The Canadian government, Canadian researchers, have also done some really sophisticated
studies, tracking almost 30,000 sex offenders from North America and Europe, and they have
found a remarkably consistent 14 percent recidivism rate, over four to six years.

SARAH TOFTE:

The statistics may not convinee Garet’s neighbors. But his sister Devon’s experience points to

another misconception about sexual violence against children: the myth that strangers arc the
people to fear most. In fact, the painful truth about sex erimes against children is that over 9o
percent of children are molested by someone they know and trust.

PATTY WETTERLING: It's a huge percentage of viclence that occurs where it is somecne
related to, or someone close to the family — it’s someone that’s known to the family and I think
that so much of the legislation and so much the dialogue and the mental perspective is of the
stranger, that really bad predatory guy.

CHAPTER FIVE

SARAH TOFTE: In the course of my research, I came across family members of offenders who
had molested children. One woman I spoke to, Amy, didn’t want to reveal her real name but told
him that her daughter was abused by Amy’s husband, who is alsc her daughter’s step-father.
When Amy's daughter told her about Lhe abuse, Amy reported her husband to the police. Ile was
arrested, served a year and a half in jail, and underwent counseling. And then, Amy’s husband
rejoined the family.

AMY: I think my daughter’s very strong. I was a battered women'’s counselor, for-about eight
years, and I'm about the strongest woman you'll ever meet, so it’s not that I'm a weak woman,
and I'm a standing by my man kind of gal, cause P'm not, I want to give my daughter all the tools
and techniques she needs to empower her to get on with her life, I don't want her to bea
professional vietim the rest of her life. I don’t want this to define her.

Through restorative justice methods, that is confronting lhe abuser, having the abuser
acknowledge and, 1 mean really, really acknowledge what he has done, to the vietim and other
family members, you can get past it. We had a successful family reunification over 10 years ago.

SARAH TOFTE: But though Amy's tamily has lived together for 10 years, she says current
registration and community notification laws make their lives almaost impossible. When they go
grocery shopping, they go thirty miles away because she is afraid somebody will recognize them.
She no longer has friends around where she lives.
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CHAPTER SIX

SARAH TOFTE: Human Rights Watch believes registration and community notification laws
should be reformed. The abduction of Jacob Wetterling prompted Jacob’s law, one of the first
sex offender laws, but Patty who has worked ever since a child safety advocate also believes
much of the legislation for offenders today is based on myths that keep getting perpetuated
about sex crimes against children. The myths make it hard to closely consider the real concerns
around this kind of violence.

PATTY WETTERLING: IU's really hard for me to understand — we've gotten to being just
outrageously angered and vindictive and punitive in our mindset and, I think it's sort of a
momentum that's grown, and for legislators you know, it’s an easy thing to get support for ~and
it’s always not the best well thought out plan to build safer communities. The goal we started
with was “no more victims.”

SARAH TOFTE: Thanks very much for listening. This is Sarah Tofte for Human Rights Watch.
For morc about the findings in this report, please visit the “No Easy Answers” webpage in the US
Program section of our website at www hrw.org. .
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Before the United States House Judiciary Subcommittee on Crime, Terrorism and
Homeland Security

on

The Sex Offender Registration and Notification Act (SORNA)
Title I of the Adam Walsh Child Protection and Safety Act of 2006 (P.L. 109-248)

March 10, 2009
Dear Chairman Scott and Members of the Subcommittee,

Thank you for the opportunity to submit written comments regarding the Sex Offender
Registration and Notification Act (SORNA), Title [ of the Adam Walsh Child Protection and
Safety Act of 2006. | am providing this testimony in my capacity as the Director of the Juvenile
Law and Policy Clinic at the University of Richmond School of Law and Co-Director of the
Mid-Atlantic Juvenile Defender Center. I appreciate the opportunity to comment on this
critically important juvenile justice issue.

The Mid-Atlantic Juvenile Defender Center (MAJDC) is a multi-faceted juvenile defense
resource center serving Virginia as well as the District of Columbia, Maryland, West Virginia
and Puerto Rico. We are committed to working within communities to ensure excellence in
juvenile defense and justice for all children. We are a regional affiliate of the National Juvenile
Defender Center in Washington, D.C. and are based at the University of Richmond School of
Law.

We urge you to reconsider the SORNA directive mandating the registration of all youthful sex
offenders. Recent reports have affirmed the different nature of juvenile sex offenders from adult
sex offenders, specifically finding that adolescent sex offenders are more responsive to treatment
than adult offenders and have low rates of sexual re-offenses.! Virginia, in particular, has a
small number of juvenile sex offenders and our juvenile sex offenders have very low rates of
recidivism. Only 1.1% of the total juvenile intake complaints in 2008 were for juvenile sex

! National Center on Sexual Behavior of Youth Fact Sheet,
http/www.neshy.org/pages/publications/What %2 0Research%2 0Shows %20 Abont% 20 Adulescent% 208ex %2 00ffe
nders%20060404.2df; Justice Policy Institute: Youth Who Commit Sex Offenses, Fact and Fiction, Sept. 2, 2008,
http://www justicepolicy.org/images/upload/08-08_FAC_SORNAFactFiction_JJ.pdf.
The Children’s Lot Center; University of Rickmond School of Lauy; 28 Westhampton ‘Way; University of Rickmond, VA 25173,
{804} 287-6468 (phone); (804) 287-6489 {fax); mgoemann@richmond.edu




39

The Mid-Atlantic Juvenile Defender Center

District of Columbia « Maryland « Puerto Rico » Virginia « West Virginia

offenses.” Data collected in 2006 by the Virginia Department of Juvenile Justice found that none
of the juvenile sex offenders released in 2005 had been rearrested for a sex offense and of those
released since 2001 re-arrest rates for sex oftenses ranged from 3.5% to 7.1%. Compare this to
the much higher re-arrest rates for general juvenile delinquents in Virginia of 48.9% for those
released in 2005 after 12 months.’

Allowing juvenile court judges the discretion to determine whether to order a child to register as
a sex offender, as Virginia and many other states currently do, is essential to preserving a
rehabilitative model of juvenile court.* Requiring that children as young as fourteen register as
sex offenders for the next twenty-five years and possibly the rest of their life, makes their ability
to successfully re-enter school and the workplace virtually impossible. Many children that are
forced to register are so severely harassed by their schoolmates that they are forced to drop-out
of school and some commit suicide. Even if they complete school, many jobs are now closed to
sex offenders.

Additionally, many juveniles that commit sex offenses do so within the confines of their family.
Publicizing their offense not only humiliates the child but the family, as well. As a result, the
threat of requiring registration may have the disastrous effect of keeping families from coming
forward to report a child’s sexual misdeeds, thereby exposing the family to further harm and
preventing the child-offender and the victim from getting the treatment they need. Finally, not
only does inappropriately requiring children to register harm the child and the family but it
harms public safety, as well, by making it much for difficult, as noted above, for these young
people to get the education and job skills that they need to become productive members of
society.

As Virginia and other states continue to grapple with how best to handle juvenile sex offenders,
we urge you to respect the decisions of the many states that have found it to be in their citizens’
best interests not to mandate the registration of juvenile sex offenders. We respectfully ask that
you reconsider the mandatory juvenile registration requirements of SORNA soon and allow the
registration decision to be a discretionary determination that a juvenile court judge makes based
on his or her knowledge of the child, the particular circumstances of each offense, and the needs
of their families and the community.

? Virginia Department of Juvenile Justice, FY2008 Statistical Information,
http:/iwww.djj state.va.us/About_Us/Administrative_Units/Research_and_Evaluation_Unit/pdf/DJ1%20Statistical%
20Summary_2008.pdf.
3 Virginia Department of Juvenile Justice, Judicial Liaison: Sex Offender Treatment Program, May 4, 2007,
http://www.djj state.va.us/Resources/DJ)_Presentations/pdf/sex_offender_treatment program.pdf.
* Note that juveniles who commit offenses serious enough to justify transfer to adult court are treated as adults and
are subject to the same mandatory registration requirements as those imposed on adults. The SORNA registration
requirements discussed in this testimony are those requirements for children being tried as juvenile delinquents for
sex offenses.

The Children’s Lot Center; University of Rickmond School of Lauy; 28 Westhampton ‘Way; University of Rickmond, VA 25173,

{804} 287-6468 (phone); (804) 287-6489 {fax); mgoemann@richmond.edu
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Mr. ScortT. It is now my pleasure to recognize the Ranking Mem-
ber of the Subcommittee, the gentleman from Texas, Judge
Gohmert.

Mr. GOHMERT. Thank you, Chairman Scott.

In 2006, Congress passed the Adam Walsh Act to protect the
public, particularly children, from sexual predators. The Adam
Walsh Act included the Sex Offender Registration and Notification
Act, or SORNA, which was enacted to create a consistent and uni-
formed system of sex offender registries throughout the country.
This system would enable law enforcement officials and the public
to better track sex offenders. SORNA would also prevent offenders
from eluding the authorities, especially when they move out of
State.

The deadline for compliance by the States with SORNA is July
27, 2009. The act directed the Department of Justice to certify that
States are compliant with SORNA, but it allows the Office of Sex
Offender Sentencing, Monitoring, Apprehending, Registering, and
Tracking—or SMART Office—to give States up to two 1-year exten-
sions to comply upon request. To date, no State has been certified
as SORNA-compliant, but a number of States have requested an
extension.

If a State does not comply with SORNA, the Department of Jus-
tice may penalize the State by eliminating 10 percent of the award
of any Byrne JAG crime prevention grants for which the State may
be eligible. Regarding the cost, some States have calculated that
losing a portion of their Byrne JAG funds would be far less expen-
sive than meeting SORNA’s requirements, just as the Chairman
mentioned.

However, considering that Congress has appropriated now $2.225
billion in Byrne JAG funding for this year, compared with last
year’s amount of $374 million, I would hope that many State offi-
cials are rethinking that position. Clearly, this huge increase of
funding will do more to offset the cost of the State implementation
of SORNA.

Some States take issue with SORNA’s offense-based approach of
categorizing sex offenders by their crimes and requiring individuals
who committed similar crimes to have similar registration obliga-
tions. These States advocate a risk-assessment approach to reg-
istration that utilizes actuarial tools to predict recidivism by taking
an individual’s criminal history, victim profile, and age into ac-
count.

However, there is little consistency to these various programs.
They are not uniform in the criteria they apply or in who performs
the assessments. This creates discrepancies over which sex offend-
ers should be tracked nationwide.

Despite these discrepancies, risk-assessment States allege their
approach is better than SORNA’s offense-based approach. Wash-
ington State uses the risk-assessment approach, but it cannot prop-
erly track Darrin Sanford, a convicted sex offender with a history
of failure in registering as a sex offender. Sanford had been identi-
fied as a person with a high likelihood to re-offend, so much so that
he was forced to wear a GPS tracking device. Although Mr. Sanford
was under Washington’s highest level of supervision, this did not
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stop him from assaulting and killing a 13-year-old girl in Walla
Walla last month, a crime that he confessed to committing.

Until there is some uniformity to these risk-assessment pro-
grams and they demonstrate a better track record, the most reli-
able approach is to track offenders by offense and to lock those up
who fail to register.

Some States and advocates claim that SORNA should not require
that States register juveniles because they are more amenable to
treatment and are therefore less likely than adults to become re-
cidivists. I have great sympathy for that position. However,
SORNA does not track all juveniles but only those who were tried
as adults because of the severity of their offenses or juveniles who
were adjudicated delinquent for a sex offense that involved the use
of force, serious bodily harm or involved a victim who was drugged
or under the age of 12.

A number of lawsuits have challenged the constitutionality of
SORNA, as the Chairman mentioned. At least 18 Federal trial
court judges have upheld SORNA, while three others have found
it violated the Commerce Clause. However, the 12 Federal Appel-
late Circuits, three of them—the 7th, 8th and 10th—have ad-
dressed the Commerce Clause issue, and all have upheld the stat-
ute. At this point, the courts have determined that SORNA is con-
stitutional. The suggestions that Congress water down or gut
SORNA seem to be premature at this time.

The first deadline has not passed, and all States can still seek
extensions of time. Before we hastily pass judgment over the Adam
Walsh Act, we must remain mindful of the need to effectively track
sex offenders. We all know Mr. John Walsh for his decades-long ef-
forts as an advocate for missing children and crime victims. As you
know, Mr. Walsh has been a tireless supporter of the legislation
being reviewed here that bears his son’s name.

The 27-year-old investigation into the murder of his 6-year-old
son, Adam, was closed by Florida police in December of last year.
This, hopefully, brought some closure to the Walsh family. I would
have hoped that Mr. Walsh could have served as a witness at this
hearing, but he was unable to come today. He has, however, sub-
mitted a written statement to the Subcommittee in support for
§ORNA and for the other child protection laws in the Adam Walsh

ct.

I would ask unanimous consent that his statement be entered
into the record.

Mr. ScorT. Without objection, so ordered.

[The information referred to follows:]

PREPARED STATEMENT OF JOHN WALSH

On July 27, 2006, the anniversary of the abduction of my son Adam, I was proud
to stand alongside President Bush in the Rose Garden, along with other parents
who tragically lost their children to predators, for the signing of the Adam Walsh
Child Protection and Safety Act. My wife Revé and I will always be grateful to the
Members of both the House and the Senate, Democrats and Republicans alike, for
the way they all came together to pass one of the toughest child protection laws
ever.

This law was necessary because the patchwork of sex offender registries around
the nation made it too easy for predators to slip through the cracks. There are about
100,000 of these sex offenders who are not where law enforcement thinks they are.
The lack of consistency among the state laws makes it easy for them to disappear.
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These missing sex offenders could be preying on someone’s child at this very minute.
We cannot allow this situation to continue.

No one thought that the law named for my son would be an instant solution to
this problem. We knew that this would be just the first step toward an improved
system of keeping track of those who victimize our children. But enacting the Adam
Walsh Act by itself wasn’t enough. States want to do a better job of keeping our
communities safe but they are frustrated in trying to implement the Act because
of the lack of funding or because there are specific provisions in the Act that they
can’t comply with. We need more time to work out these problems before the states’
deadline for compliance, in July of this year.

I know that the House and Senate Appropriations Committees want to give the
states the federal funding they need, and I applaud Representative Mollohan, Rep-
resentative Wolf, Senator Mikulski and Senator Shelby for the efforts they’re mak-
ing to include Adam Walsh Act funding in the 2009 appropriations bills. I urge Con-
gress to make this funding a priority in our nation’s budget this year and every
year.

I thank the Members of this Subcommittee for bringing attention to the Adam
Walsh Act and for helping to keep our children safe.

Mr. GOHMERT. Thank you, Mr. Chairman.

With that, I thank you. I thank the witnesses for being here. As
the Chairman said, I think we all want to protect children. That
is the bottom line. We just need to figure out the best way to do
it. Thank you.

I yield back the balance of my time.

Mr. Scort. Thank you.

The gentleman from Puerto Rico, did you have a statement?

Mr. PIERLUISI. Yes, Mr. Chairman. Thank you very much.

I thank you for holding this timely and important hearing on
SORNA. Like you, I am eager to hear from our panel of witnesses,
so I will be brief.

SORNA, when it was enacted in 2006, established a national sex
offender registry. As we all know, the goal was to ensure that con-
victed sex offenders could not evade detection simply by moving
from a State or territory with stricter registration and notification
requirements to a jurisdiction with less burdensome requirements.

Accordingly, SORNA required each State and territory to modify
its sex offender registration and notification systems to comply
with extensive requirements set forth in the same. The deadline for
compliance is approaching, July 2009. Failure to comply will result
in a jurisdiction’s losing 10 percent of its Byrne grant funding. For
many, perhaps most jurisdictions, the cost of compliance is likely
to be greater than the amount of Federal funding that would be
forfeited in the event of noncompliance.

Mr. Chairman, what concerns me are the reasons cited by some
of the States and territories for their noncompliance to date. In cer-
tain cases, the grounds given are not primarily related to cost or
to other logistical impediments. Instead, the rationale offered by
this these jurisdictions is rooted in their profound misgivings over
some of SORNA’s substantive requirements.

Let me say this from the heart and from my experience; I am a
former Attorney General. What troubles me the most is that, clear-
ly, this system is not working. When you have most, if not all, of
the States not complying, it speaks for itself. So it sounds to me
like we have no way other than extending this deadline, but it
should not be simply for the purposes of extending it. We have to
take a hard look at this and make sure it works. We definitely
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need a national sex offender registry. We definitely need to prevent
these types of crimes, the worst possible crimes I can think of.

Certainly, we have to look at things such as, for example, the use
of an offense-based classification system instead of one based on
the assessment of future risk. We have to also look at the inclusion
of certain juveniles who were not tried as adults, yet were treated
as such for purposes of the registry, and the retroactivity aspects
of this law, which have cost some legal challenges before the
courts.

So I am not happy. I would like the law to be enforced. I would
like to prevent these crimes from happening. This registry makes
all the sense in the world, but let us make it better. Let us extend
the deadline, but I will listen to you, the witnesses, and hopefully,
we can do it better the next time around.

Thank you, Mr. Chairman.

Mr. ScotT. Thank you.

The Ranking Member of the full Committee, the gentleman from
Texas.

Mr. SMITH. Thank you, Mr. Chairman.

This past weekend, on Saturday afternoon, 13-year-old Esme
Kenney, from Ohio, went for a jog in her neighborhood. She took
her usual route along the water reservoir near her house. Trag-
ically, Esme never made it home. Her body was found on Sunday
morning.

Local police have arrested 40-year-old Anthony Kirkland for her
murder. Kirkland was previously convicted of sexually soliciting
another 13-year-old girl. Just last week, a warrant was issued for
his arrest for failing to update his address as a sex offender.
Kirkland also is a suspect in two additional murders, one involving
a l4-year-old girl and another involving a 45-year-old woman.
When Esme’s family and friends grieve, there are a lot of questions
that need to be answered:

Why was a dangerous convict like Kirkland allowed to roam the
streets? Would Esme still be alive if Kirkland had registered his
current address? How can we prevent this from happening again?

This sad story is all too real for one of our witnesses today. Fol-
lowing the murder of his own daughter, Mark Lunsford has begun
a nationwide crusade to protect our children. He has fought for leg-
islation to provide more stringent tracking to released sex offenders
and has urged legislatures to adopt longer sentences for criminals
who sexually abuse children. This type of legislation, often called
Jessica’s Law in remembrance of Mr. Lunsford’s daughter, has
been introduced or adopted in 42 States, a real credit to him.

As we listen to the statement and consider congressional action,
we must remember Esme, Jessica and thousands of other young
child victims. We have a solemn duty to protect the most vulner-
able among us. Congress should take additional steps to give law
enforcement officials the tools they need to keep our children safe.

In 2006, Congress passed the Adam Walsh Act to better protect
children from sexual predators. A number of the Adam Walsh Act
grant programs that were authorized to help States improve sex of-
fender registration will expire at the end of this year. These pro-
grams were established to enable the Justice Department and
State and local law enforcement agencies to track and to appre-
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hend absconders from the sex offender registry, individuals like
Anthony Kirkland. That is why I and others introduced legislation
to reauthorize these programs for the next 5 years. I am hopeful
that, after today’s hearing, many of our colleagues on both sides of
the aisle will join us as well.

One of the six programs reauthorized by this legislation is the
Jessica Lunsford Address Verification Grant Program. This pro-
gram provides grants to States, counties, cities, and Indian tribes
so they can verify the addresses of registered sex offenders. Unfor-
tunately, many of the Adam Walsh Act programs, including the
Jessica Lunsford grant program, have received insufficient or no di-
rect funding from Congress. Congress is willing to tackle the eco-
nomic crisis and budget issues, but we should not lose sight of
other congressional priorities. Keeping children safe from sexual
predators is not about partisan politics. It is about children like
Esme, Jessica, and the thousands of other child victims nationwide.

Today we should begin a bipartisan effort that will help protect
children tomorrow. It is my hope that, as a result of the sex of-
fender registration legislation, fewer families will have to face the
loss of a child in the future.

Thank you, Mr. Chairman. I yield back.

Mr. ScotT. Thank you.

We have been joined by the gentleman from Texas and the gen-
tleman from Florida.

Does the gentleman from Texas have a statement?

Mr. POE. Yes, Mr. Chairman.

Thank you, Mr. Chairman. I appreciate all of you being here, es-
pecially Mark Lunsford and Ernie Allen for being here.

In my former life, I was a trial court judge of criminal cases for
22 years. I saw about 25,000 people work their way to the court-
house, charged with the worst crimes that can be imagined, and
those crimes continue to occur, including that which occurred
against Jessica.

Mark, that is the reason you are here today.

Those victims are prey. They are picked by some criminal. It
crosses all races, all ages and both sexes, and they become prey.
Some of them suffer death because of the crime. Some of those peo-
ple who commit such bad crimes have done it before, and unless
the law intervenes, they will do it again. We know all of the statis-
tics that, when a child molester goes to the penitentiary, most of
them get out, and most of them re-offend as soon as they can. They
just do.

Congress needs to be aware of the real world. Sometimes we for-
get about the real world because we are doing other things, but it
happens to families throughout the country every day. I am dis-
appointed that the States have not been able to comply with the
requirements. It seems like bureaucracy is getting in the way of
justice, and I am talking about the Federal bureaucracy.

These people need to be registered, and we need to be able to
track them wherever they go in the United States because they
give up the right for us—or not for us to follow them when they
commit that crime against a child, and Congress should make sure
that we fund this program completely so there are no problems in
the future.
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It seems to me that we as a society are never going to be judged
by the way we treat the rich, the famous, the important folks. We
are going to be judged by the way we treat the innocent, the weak,
the elderly, and the children. In some ways, we are the only voice
they have, and it is important that Congress gets with the program
and appropriates the appropriate money to track these sex offend-
ers.

The Adam Walsh Child Safety Act is one of the best pieces of leg-
islation to ever come out of Congress, and now we need to make
sure it is implemented so that it works.

I would yield back the remainder of my time. Thank you.

Mr. Scort. Thank you.

Does the gentleman from Florida have a statement?

Mr. ROONEY. No, Mr. Chairman.

Thank you.

Mr. ScorT. Thank you. We will begin with our witnesses then.

Our first panelist is Laura Rogers.

In December 2006, she was appointed by President Bush to be
the founding director of the newly established SMART Office of the
Department of Justice, which was responsible for overseeing the
implementation of SORNA. She served in that position until earlier
this year. Prior to that appointment, she was the director of the
National Institute for Training Child Abuse Professionals. She has
also worked for the American Prosecutors Research Institute’s Na-
tional Center for Prosecution of Child Abuse, and for the District
Attorney’s Office in San Diego. She received her Bachelor of Arts
degree from Santa Clara University and her Juris Doctorate from
the California Western School of Law.

After she testifies, our next panelist will be Deputy Attorney
General Emma Devillier. She has worked in the Office of the Attor-
ney General for Louisiana for 12 years. She currently serves as
chief of the Attorney General’s Sexual Predator Unit and oversees
the Sex Offender Registration and Notification system for the State
of Louisiana. She has served as a Louisiana State representative
and as an assistant district attorney prosecuting sex crimes. She is
a graduate of Louisiana State University, having received a BA in
foreign languages and a Juris Doctorate from LSU School of Law.

Our next panelist will be Madeline Carter, who is the principal
with the Center for Effective Public Policy, and is the founding di-
rector of the Center for Sex Offender Management. She has pub-
lished widely on critical criminal justice issues, including offender
reentry and sex offender management. She holds a Bachelor of
Science degree and a Master of Science degree in criminal justice
from the American University in Washington, DC, and has con-
ducted postgraduate work in organizational development at Johns
Hopkins University.

Next will be Ernie Allen, who is the cofounder of the National
Center for Missing and Exploited Children. He has served as its
president and chief executive officer since 1989. He is also the
founder of the International Center for Missing and Exploited Chil-
dren, and serves as its CEO. He has received numerous awards for
his work in this field, and he is a graduate of the Brandeis School
of Law.
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Our next panelist is Mark Lunsford. He is the father of Jessica
Lunsford, who, at the age of 9 years old, was the victim of a sex
offense and was murdered. He is the founder of the Jessica Marie
Lunsford Foundation, which advocates for tougher laws for crimes
against children. He is a board member of Stop Child Predators
and is a member of the Surviving Parents Coalition.

Next will be Detective Robert Shilling, who is a 27-year veteran
of the Seattle Police Department. He leads the department’s Sex
and Kidnapping Offender detail and has instigated over 300 cases
of sexual abuse. He serves on two INTERPOL groups, the
INTERPOL specialist group on Crimes Against Children and the
INTERPOL Sex Offender Management Theme group. He has re-
ceived numerous awards and has authored a chapter on sex of-
fender registry and community notification, published in the
INTERPOL Handbook of Best Practices.

Our final panelist will be Amy Borror, who is a public informa-
tion officer with the Office of the Ohio Public Defender where she
is the office’s primary contact for media and the public. Prior to her
work, she has worked for the Ohio House of Representatives and
the Ohio State Bar Association. She is a graduate of the University
of Toledo.

So we will begin with Ms. Rogers.

TESTIMONY OF LAURA ROGERS, PREVIOUS DIRECTOR OF THE
DEPARTMENT OF JUSTICE SMART OFFICE, WASHINGTON, DC

Ms. ROGERS. Good afternoon, Mr. Chairman and Members of the
Subcommittee. Thank you for the opportunity to join you today.

My statement this afternoon concerns progress in implementing
the Sex Offender Registration and Notification Act and how this
progress undermines some of the special interest groups’ and juris-
dictions’ criticism of the law.

Special interest groups and individual jurisdictions find fault
with sections of SORNA. Those with myopic perspective often do
not understand the significance of individual modifications that
they seek. We must recognize that every jurisdiction is unique with
distinct issues. No single modification to SORNA will resolve all of
the hurdles to substantial implementation.

As the SMART Office has and currently does, each jurisdiction
must be worked with individually to achieve success. However, a
significant hurdle of substantial implementation that can be solved
is the lack of funding provided to support the jurisdictions and the
SMART Office in their efforts.

The facts show that sex offender registration and a public reg-
istry are highly valued by the public. In the calendar year of 2008,
the National Sex Offender Public Web site had nearly 5 million
users, and over 772 million sex offender sheets, or files, were hit
on. SORNA provides a comprehensive system that gives our chil-
dren and families access to the same minimum level of information
regardless of where they live, work or go to school.

I am going to focus on three issues today: the challenge to
achieve SORNA compliance, the flexibility for jurisdictions with
SORNA and the resources that are needed to fully achieve
SORNA’s vital purpose.
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My first point is that SORNA compliance is challenging, but it
is achievable and it is on track. The fact that no jurisdiction has
yet met substantial compliance does not mean that SORNA, as cur-
rently constituted, is too burdensome or unachievable. Congress set
July 27 of 2009 as the initial compliance date. It also built in two
1-year extensions, extending the final deadline to July of 2011.

When I left office in January, no jurisdiction yet had achieved
substantial compliance. However, several jurisdictions, including
Ohio, had been working quickly and were extremely close to
achieving substantial compliance years in advance of the deadline.
Numerous jurisdictions have already demonstrated enough
progress to be granted extensions.

Jurisdictions still, realistically, have 2 years and 4 months to
substantially comply with SORNA. The final national guidelines on
sex offender registration and notification were only published July
1 of 2008 by the SMART Office. Dozens of jurisdictions have al-
ready submitted new or amended legislation, compliance packages,
tiering structures, extension requests, and other items for review
to the SMART Office. The Attorney General, who was deemed by
Congress to have the authority to identify compliance by the juris-
diction, delegated that responsibility to the SMART Office.

Prior to my departure from the SMART Office, I put into forma-
tion the establishment of an appeals process for jurisdictions which
disagreed with compliance decisions. During my tenure, we re-
solved all issues through simple discussion. I expect that this infor-
mal and pragmatic process will continue over the next 2 years until
most, if not all, of the jurisdictions are in substantial compliance.

My second point is that SORNA, as it has been implemented, of-
fers significant flexibility to the jurisdictions. Though SORNA in its
statutory language appeared somewhat inflexible, the SMART Of-
fice resolved many problematic issues and built greater flexibility
into the system. The final guidelines reflect these efforts.

An example: Initially, the juvenile registration requirement was
highly problematic and did not make sense to many jurisdictions
and to other stakeholders, including myself. Working within the
confines of the law, the final guidelines allow jurisdictions complete
jurisdiction now regarding registering juveniles who engage in the
low-end “consensual” sexual activity. Now only older juveniles who
are forcible rapists, are forcible sodomists and the like, are manda-
tory registrants under SORNA. Jurisdictions have complete discre-
tion—I repeat, complete discretion—and are not required to reg-
ister statutory rape-type offenders.

Another example i1s the clean record example. As written,
SORNA seemed to require mandatory implementation, thereby
forcing jurisdictions to completely overhaul their already well-func-
tioning registration systems that predated SORNA. This was clear-
ly not SORNA’s intent. Through the guidelines, the SMART Office
gave jurisdictions far greater flexibility and discretion.

A final example is SORNA’s recordkeeping requirement. SORNA
appropriately requires all information to be collected in a digital
format or to be digitally linked. Many jurisdictions balked at the
expense of reacquiring all existing fingerprint and palm prints in
digital format. After consulting numerous subject matter experts,
the SMART Office afforded all jurisdictions the flexibility to simply
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scan existing ink prints, allowing them to avoid the significant
costs of purchasing live-scan systems to achieve the same goal. I
would add that this is one of the major cost items in California’s
budget for implementation.

As these examples demonstrate, SORNA, as it is being imple-
glented, is far from an inflexible system that its critics paint it to

e.

My final point is that SORNA is affordable. Though it is afford-
able, far more resources are needed to achieve its promise. During
my tenure, the SMART Office created, paid for and provided a se-
cure communication portal system to all 2563 SORNA registration
jurisdictions to allow for full compliance with SORNA for imme-
diate communication and information sharing. We created the Trib-
al and Territory Sex Offender Registry System, TTSORS, which we
provided to each tribe and territory and an individual digital sex
offender registry system fully connected to the National Sex Of-
fender Public Web site. We created an automated community noti-
fication system to allow for proactive notification to the public
when sex offenders register, and we provided mapping and other
types of information.

These points undermine the chief arguments raised against
SORNA. SORNA is retroactive, but it does not require jurisdictions
to proactively seek out sex offenders who are not currently reg-
istering but only those who are convicted of a new offense, who
were convicted of a sex offense prior to SORNA. SORNA does not
control where sex offenders live and go to school. It has nothing to
do with residency restrictions.

Finally, there is no workable alternative to the system like
SORNA. SORNA requires registration based on the fact that the
sex offender has already assaulted a real person. Risk-assessment
tools remain available for treatment purposes but do not determine
if a convicted sex offender should register or guess whether they
will offend again. Rightly so, Congress recognized that risk assess-
ments are not foolproof and are not useful for juveniles. Only a mi-
nority of jurisdictions use them for registration purposes, and an
insufficient amount of trained professionals are available to admin-
ister these tools properly.

I am happy to answer any questions you have regarding SORNA-
related topics. Thank you for your time.

[The prepared statement of Ms. Rogers follows:]

PREPARED STATEMENT OF LAURA L. ROGERS, FORMER DIRECTOR OF THE SMART
OFFICE, DEPARTMENT OF JUSTICE, WASHINGTON, DC

Mr. Chairman and members of the sub-Committee, thank you for the opportunity
to testify and submit this statement for the record. Until recently, I served as direc-
tor of the Sex Offender Sentencing, Monitoring, Apprehending, Registering and
Tracking (SMART) Office in the Depart of the Justice. Prior to my appointment, I
prosecuted child homicide and child sexual abuse cases for over a decade at the San
Diego District Attorney’s Office. In have tried over 120 jury trials as a prosecutor,
and have a 92% success rate. Additionally, I served as a senior attorney for the Na-
tional District Attorney’s Association’s National Center for Prosecution of Child
Abuse for 5 years where I trained front line child abuse prosecutors, police, doctors,
first responders and others on how to investigate and prosecute child homicide (in-
cluding shaken baby syndrome cases) and child physically and sexual abuse cases.
After leaving NDAA, T established a consulting firm, the National Institute for the
Training of Child Abuse Professionals (NITCAP), and continued to train frontline
child abuse professionals in the United States and around the world. In short, I
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have dedicated my entire professional career to protecting children, and holding per-
petrators accountable.

Protecting children is not a partisan, or political issue. It is simply the right thing
to do. The Adam Walsh Act, which I had the privilege to help implement, is part
of a larger framework in our country to protect children. It is not the only law de-
signed to protect children, nor is it the most important law, but it is sound public
policy. It should be supported by this body, financially and otherwise. Like many
laws, it is not perfect, and there is room for improvement.

The Adam Walsh Act was signed into law on July 26, 2006. Since that day, there
has been much progress throughout this nation in the implementation of the Sex
Offender Registration and Notification Act (SORNA). However, the momentum with
which this progress is being made stands to be undermined if special-interest
groups’ and individual jurisdiction’s myopic criticisms of the law is allowed to
change the statutory language of SORNA. Individuals who do not have a national
perspective do not understand the significance of the jurisdiction-specific modifica-
tions they seek.

Congress intended to give this country and its citizens a comprehensive system
for sex offender registration and notification under SORNA. SORNA recognized that
every jurisdiction is unique, with distinct systems and issues, and SORNA provides
significant flexibility that will allow for the comprehensive nature of the Act to be
achieved, while still requiring jurisdictions to meet or exceed equivalent minimum
standards.

Modification to SORNA will not resolve all hurdles to substantial implementation.
Modifications to SORNA will create new and different issues. As the SMART Office
currently does, each jurisdiction must be worked with individually to achieve suc-
cess in a unique way.

The facts show that sex offender registration and a public registry are highly val-
ued by the public. In Calendar Year 2008, NSOPW had nearly 5 million users and
over 772 million sex offender files were accessed. Currently SORNA provides a com-
prehensive system that gives our children and families access to the same minimum
level of information regardless of where they choose to live, work and go to school.
SORNA was created because of the fact that sex offenders do reoffend. It was never
intended to reduce recidivism rates—because only sex offenders themselves can
change this statistic. SORNA and the public registry are intended to allow families
and individuals to inform themselves regarding which sex offenders, both adult and
serious juveniles offenders lurks in their communities and, based on this knowledge,
to allow for informed decision making to occur. SORNA is about accountability.

This statement will focus on three issues:

(1) the challenge to achieve SORNA compliance
(2) flexability for jurisdictions within SORNA, and
(8) the resources that are needed to fully achieve SORNA’s vital purpose.

1. SORNA compliance is challenging but achievable and on-track. Currently, no ju-
risdiction has met substantial compliance. However, this does not mean that
SORNA, as currently constituted, is too burdensome or unachievable. All this indi-
cates is that the deadline for compliance has not yet arrived.

Congress set July 27, 2009, as the initial compliance date. It also built in two one-
year extensions, extending the final deadline into July 2011. When I left office in
January 2009, several jurisdictions had been working quickly and were extremely
close to achieving substantial compliance years in advance of the final deadline. Nu-
merous jurisdictions had already demonstrated enough progress to be granted an
extension. Information on the SMART Office website reveals that several more ju-
risdictions have been granted since my departure.

The reality is that jurisdictions still have two years and four months to substan-
tially comply with SORNA. The Final National Guidelines on Sex Offender Registra-
tion and Notification were only published July 1, 2008. Dozens of jurisdictions have
already submitted new or amended legislation, compliance packages, tiering struc-
tures, extension requests and other items for review to the SMART Office. Jurisdic-
tions will work within whatever time frame is available. Extending the current time
line will assure that many jurisdictions will delay in the process of substantial im-
plementation. The issue of the necessity for an additional extension in addition to
the two already provided for in SORNA is not yet ripe.

The Attorney General is responsible for determining substantial compliance by
the jurisdictions with SORNA, and that duty was delegated to the SMART Office.
Prior to my departure from SMART, I was working with the Office of General Coun-
sel to put into formation the establishment of a formal appeals process for jurisdic-
tions which disagreed with compliance decisions. During my tenure, we resolved all
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issues through simple discussion. I expect that this informal and pragmatic process
will continue over the next two years until most or all jurisdictions are compliant.

As a practical matter, the term substantial compliance means just that; complying
with the minimum standards as required by SORNA. It does not, and has never in
practice, meant total compliance. States such as Louisiana, whom I had the privi-
lege of working with, have held an unreasonable and incorrect understanding of
“substantial compliance.” To “substantially comply” with SORNA, at jurisdictions, at
minimum must require persons convicted of offenses included under SORNA to reg-
ister in accordance with the minimum standards set by SORNA.

Further, Congress included in SORNA a method to resolve any conflicts that
might exist between SORNA and a jurisdiction’s constitution. Prior to my departure,
only two jurisdictions had submitted potential conflicts to the SMART Office, and
upon thorough review, neither met the requirements for relief under SORNA.

2. SORNA offers significant implementation flexibility to jurisdictions. The statu-
tory language of SORNA, with respect to certain sections was initially somewhat in-
flexible. Through the Final Guidelines, I resolved many problematic issues and built
in greater flexibility to the system. The SMART Office received over 650 pages of
comments to the Proposed Guidelines. Those comments were quite helpful and in-
structive. The open comment period, and the feedback we got during that time-
frame, guided us in the drafting of the Final Guidelines. As a frontline child abuse
prosecutor, I know how important it is for guidelines and regulations to assist prac-
titioners, not hinder them.

Of all of the issues, the most common refrain we heard during the public comment
period to the proposed guidelines was the requirement that juvenile sex offenders
register. Congress originally wrote the juvenile registration requirement to include
registration of adjudicated juveniles 14 years or older who committed acts of rape,
sexual acts against unconscious or intoxicated individuals and sexual conduct
against children under 12 years old. As written by Congress, this section was highly
problematic and did not make sense to many jurisdictions and other stakeholders.
I found the provision particularly troubling. The comments provided during the pub-
lication of the proposed guidelines echoed the same concerns. Working within the
confines of the law, I worked to ensure that the Final Guidelines allow jurisdictions
complete discretion regarding registering juveniles who engage in low end “consen-
sual” sexual conduct against children under age 12. Now, only older juveniles who
are forcible rapists and the like are mandatory registrants under SORNA.

Congress wisely provided jurisdictions complete discretion to not register statu-
tory rape type offenders. Cases involving participants are at least 13 years old with
a partner not more than 4 years older are not required to register under SORNA’s
registration scheme. If consensual sexual activity does occur between partners with
more than 4 years of separation, then prosecutors have several options: charge the
case as a felony qualifying as a tier II offense under SORNA; charge the case as
a misdemeanor;, or decide not to file the case. In many cases, the best result from
a local prosecutor exercising wise discretion is not to file a case in the first case.
SORNA does not require any prosecutor to file any case. In most cases, when
charged most severely, the offender would be no more than a tier two-type offender,
but often a tier one offender and therefore not necessarily required to be on a public
registry.

Another example is the clean-record example. The clean record exception allows
tier one and adjudicated juvenile tier three sex offenders to discontinue their reg-
istration obligations after successfully completing four criteria as set out in the stat-
utory language of SORNA. As written, SORNA seemed to require mandatory imple-
mentation by individual jurisdictions. Because some jurisdictions that have registra-
tion systems that far exceed the minimum requirements of SORNA, mandatorily re-
quiring implementation of this exception would cause some jurisdictions to com-
pletely overhaul their already well functioning registration systems. Clearly
SORNA’s intent was to allow great flexibility to the jurisdictions and not force al-
ready well functioning systems to revamp. Through the Final Guidelines, we made
sure to give those jurisdictions far greater discretion and flexibility.

A final example is SORNA’s recordkeeping requirement. SORNA appropriately re-
quires all information be collected in a digital format or be digitally linked. Many
jurisdictions balked at the expense of reacquiring all existing finger and palm prints
in digital format. After consulting numerous subject matter experts, we afforded ju-
risdictions the flexibility to simply scan existing ink prints, allowing them to avoid
the significant costs of purchasing live scan systems to achieve the same goal. This
decision was made for two reasons; first, it was good policy; and two, this decision
can significantly reduce the costs jurisdictions, such as Californias’ claim they must
shoulder in order to be in substantial compliance.
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These are just a few of the myriad examples of the flexibility that we built into
the Final Guidelines. As these examples demonstrate, SORNA, as it is being imple-
mented, is far from the inflexible system that its critics paint it to be.

However, there is a significant hurdle to substantial implementation that can be
solved by Congress: the lack of funding. Congress should provide resources to sup-
port the jurisdictions and the SMART Office in their ongoing efforts.

3. My final point is that although SORNA is affordable, far more resources are
needed to achieve its promise. During my tenure, the SMART Office created, paid
for, and provided a secure communication portal system to all 253 SORNA registra-
tion jurisdictions to allow full compliance with SORNA for immediate communica-
tion and sharing of information. On January 20, 2009, we made available to rel-
evant jurisdictions the Tribal and Territory Sex Offender Registry System
(TTSORS), which provides each tribe and territory an individual digital sex offender
registry fully connected to the NSOPW. In only a couple of months, tribes have em-
braced this opportunity and approximately 35 tribes are currently testing the soft-
ware and three tribes have requested to be connected to the system. We created an
automated community notification system to allow for proactive notification to the
public when sex offenders register in a community, the ability to conduct an email
address search, a several mile radius search map where sex offenders live, work and
go to school and we renovated the NSOPW. We did this all with a limited amount
of staff and money; imagine what we could have been achieved with adequate re-
sources.

Another controversial issue is the retroactivity of SORNA. Congress intended
SORNA to provide a national blanket of comprehensive standards. The only way to
achieve this goal is to require all sex offenders who are currently active in the legal
system to be required to register. Blindly excluding all sex offenders convicted prior
to July 2006 would significantly impact SORNA’s effectiveness. The United States
Supreme Court has determined that retroactivity is constitutional, as it regulatory
and is not a punitive measure.

To clarify how the retroactive component works, SORNA does not require jurisdic-
tions to proactively seek out sex offenders that have completed their registration re-
quirements and that are not currently registering or on some type of criminal super-
vision (parole/probation). Only sex offenders currently registering, who are currently
being supervised or who are convicted of another crime are captured under SORNA
requirements. The retroactivity issue, though controversial now, will ultimately fade
away as more sex offenders receive convictions post implementation.

SORNA does not control where a sex offender lives, works or goes to school. It
has nothing to do with residency restrictions which are all the result of state and
local legislation.

There is no workable alternative to a system like SORNA. SORNA is an evidence-
based system that requires registration based on the fact that the sex offender has
ALREADY been convicted of assaulting a real person. There is a movement afoot
however, to remove the evidence based component of SORNA and replace it with
a soft (and unproven) artifice called “risk assessments.” Congress wisely recognized
that risk assessment tools should not used to determine if a convicted sex offender
should register—by guessing whether they will re-offend. Rightly so, Congress recog-
nized that risk assessments are not foolproof and are not useful for juveniles. How-
ever, “risk assessment” tools remain available for treatment purposes. Currently,
only a minority of jurisdictions use them for registration purposes, and it should re-
main that way for good reason. For one reason, besides the obvious (they are not
reliable) there are an insufficient amount of trained professionals available to appro-
griately administer risk assessment tools to all the sex offenders in the United

tates.

SORNA is a strong law. It is part of the tool kit that child abuse professionals
need to protect children. It provides for a standardized minimum level of sex of-
fender registration and notification throughout the United States. SORNA is not
meant to be a panacea for sexual abuse, assault, rape and sexual murders. It is
meant to and does provide information that allows parents and others to make in-
formed decisions regarding adult sex offenders and serious juvenile sex offenders
who reside, work and go to school in their communities. The amount of use of the
NSOPW demonstrates that the public has embraced the type of knowledge and in-
formation that SORNA provides.

Thank you for the opportunity to provide my thoughts, and I am eager to work
with the Congress on this important issue in the future in any way I can be of as-
sistance.
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Mr. ScotrT. Thank you, Ms. Rogers.

We neglected to point out the timing device that is on the table.
We would like the witnesses to try to confine their remarks to 5
minutes to the best of their ability.

Ms. Devillier.

TESTIMONY OF EMMA J. DEVILLIER, ASSISTANT ATTORNEY
GENERAL, CRIMINAL DIVISION, OFFICE OF THE ATTORNEY
GENERAL OF LOUISIANA, CHIEF, SEXUAL PREDATOR UNIT,
BATON ROUGE, LA

Ms. DEVILLIER. I am here on behalf of Attorney General Caldwell
and the State of Louisiana. I am grateful to the Chairman, to the
Ranking Member and to the other esteemed Members of the Sub-
committee for the opportunity to testify regarding the current bar-
riers to the implementation of SORNA. We are very grateful for
your commitment to exploring and to crafting the sex offender reg-
istration and notification policy that works to enhance public safe-

I come before you this afternoon as someone who has been and
is currently a front-line prosecutor and is a representative of an At-
torney General who has 30 years of experience as a front-line pros-
ecutor. We understand the difficulties involved in prosecuting child
sex cases. We also understand how registration issues affect our
ability to administer justice in those cases, and as parents, we un-
derstand that we want to know if a predator lives next-door to us,
but we have to balance all of these interests. We believe very
strongly that SORNA did not get it right.

SORNA is not the pinnacle of good policy for sex-offender track-
ing. In fact, in some respects, it is not good policy at all. We all
believe in mandatory sex offender registration and in child pred-
ator registration. The devil, however, is in the details. I am here
to tell you why no State will be able to come into compliance with
SORNA, as defined by the current Federal guidelines, by July of
2009, and I am here to respectfully implore you to extend the dead-
line and to take a hard look at what it will take to have an effec-
tive public policy that will accomplish the goals of SORNA. It is im-
portant to remember that all States will lose millions of dollars in
critical law enforcement funding through the Byrne Grant program
when we do not meet the July deadline.

Let us talk about some of those major goals. I encourage all of
you to please ask me questions so I can expound upon this, but be-
cause of the limited time, I am going to have to hit the highlights.

The final guidelines were not promulgated until June of 2008.
That is 2 full years after SORNA was passed. The States, there-
fore, have only had since June 2008 to be finally told what it is
they have to do. Louisiana has been working since 2006 and, actu-
ally, did not wait until the final guidelines came out to attempt
compliance, and yet we still stand here today, having been found
not to be in compliance.

The second hurdle is that the guidelines, once we did get them,
are impractical. Once the guidelines were published, it became
abundantly clear that what was expected of the States by the
SMART Office was impractical, ill-conceived, not advisable for the
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good of the criminal justice system and, in some instances, was not
required by the congressional act itself. Let me explain.

One of the impracticalities is that it requires all child sex cases
25-year registration or lifetime registration. This will definitely and
has in Louisiana resulted in the lack of ability to get pleas in dif-
ficult child sex cases. Remember that registration of a sex offender
presupposes that we have convicted that person.

When you tell me that I have nowhere to go; I have a 7-year-
old-child telling me, “Ms. Devillier, please do not make me go to
trial. Please find a way to get this guy to plea,” and even though
the courts have said this is regulatory and not punitive, defendants
do not see it that way. When that 25-year registration or lifetime
registration is an impediment to getting a plea in a difficult case
that I believe I will lose or, because of which, I will re-victimize
this child by putting him through a public trial, I have got to have
somewhere to go.

Right now, what is happening is that we are going to some pros-
ecutors outside of sex crime offenses to get that plea and are just
requiring registration as a condition of supervision. It is a real
problem, and it does not effect the policy that you want to effect
with SORNA. The requirement that tiering should be based on un-
derlying facts which are not necessarily an element of the offense
does not afford due process, and it limits the flexibility that pros-
ecutors must have in dealing with tough cases involving trauma-
tized child victims.

The guidelines say we have to look at the actual age of the victim
as to whether or not that is an element of the offense. How can
that possibly afford due process? That ties my hands as a pros-
ecutor in trying to get pleas.

The third hurdle is that the SMART Office’s determination in the
guidelines deemed the substantial compliance in the language of
the act itself to be actual or strict compliance. Basically, they are
telling us that you have to adopt every aspect of SORNA, or you
are not going to be in compliance. This leaves no room for the
States to maneuver around and to accommodate our unique crimi-
nal statutes and existing policies, laws and procedures with regard
to sex offender registration, which many States have invested large
amounts of resources developing. And I submit to you that it com-
pletely ignores the actual language of the act, which only requires
substantial compliance and not actual or strict compliance.

The fourth hurdle has been retroactive application of the act.
This will interfere with obtaining pleas in non-sex-offense felony
cases because it says, when a defendant comes back into the crimi-
nal justice system, you can renew his old registration require-
ments. It will affect being able to get pleas in other types of felony
cases.

And also, retroactive application will allow defendants whose
plea agreement legally included waiver of registration because, be-
fore 1999, you could waive registration legally, it will allow them—
the courts in Louisiana have rules that they can withdraw their
pleas if you try now to make them do this, because that was an
inducement for them to give up their right to a trial.

In conclusion, A.G. Caldwell and I urge the Members of the Com-
mittee to consider an extension of the deadline for the States to
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comply with the act, to establish task forces that invite those like
me and the other members of this esteemed panel to talk to you
about the issues involved and have the input.

Even Ms. Rogers, the former director of the SMART Office, has
admitted, even though the intentions of those who crafted the
Adam Walsh Act were good, that they did not consult front-line
prosecutors, like myself, in that process. Not to do so now would
jeopardize the viability of the overall goal of SORNA, and it would
put States at imminent risk of losing vital Byrne Grant dollars for
worthy law enforcement programs beginning in July of this year.

Thank you for your time. I welcome any questions that would
allow me to expound upon these comments.

[The prepared statement of Ms. Devillier follows:]

PREPARED STATEMENT OF EMMA J. DEVILLIER

My name is Emma Devillier. I am here on behalf of Attorney General James D.
“Buddy” Caldwell, as an Assistant Attorney General for the State of Louisiana
where I serve as Chief of A.G. Caldwell’s Sexual Predator Unit. I come before you
this afternoon as someone who has been a frontline prosecutor of sexual offenders
for over a decade and also as a representative of A.G. Caldwell, who has thirty years
of experience as a frontline prosecutor. It should first be said that A.G. Caldwell
and I believe that establishing some uniformity among the states regarding sex of-
fender registration laws is a worthwhile goal. Ultimately, a reasonable degree of
uniformity will lead to increased compliance by offenders and fewer legal defenses
for those who continue to be non-compliant. A.G. Caldwell and I also speak to you
today as parents, who want to know if there is a predator next door. As prosecutors
and parents, we understand what it takes to successfully prosecute sex offender and
child predator cases, how registration issues affect the administration of justice in
some of those cases and we understand a parent’s desire to have information that
will allow them to protect their children against such predators. We, however, be-
lieve very strongly that SORNA, did not get it right. SORNA is not the pinnacle
of good public policy where sex offender tracking is concerned. In fact, in some re-
spects it is not good policy at all. When you look at what Louisiana has done to
craft and implement a tough and targeted policy of mandatory sex offender registra-
tion which maintains the integrity of the criminal justice system and does not im-
pede the administration of justice, it will become abundantly clear to you where
SORNA falls short of the mark and why states are having difficulty adhering to it.

We all believe in mandatory sex offender and child predator registration, but if
we do not do it right we are helping the true predators go undetected. The devil
is in the details. I am here to tell you why Louisiana has not and why other states
probably will not come into compliance with the current legislation and to respect-
fully implore you to take a hard look at what it will take to have an effective public
policy that accomplishes effective tracking of sex offenders and child predators while
not impeding the administration of justice.

A.G. Caldwell and I are grateful to Chairman Robert C. “Bobby” Scott, Ranking
Member Louie Gohmert, and the other esteemed members of the subcommittee for
the opportunity to testify regarding the current Barriers to Implementation of the
Sex Offender Registration and Notification Act (hereinafter referred to as “SORNA”)
and for your commitment to exploring and crafting sex offender registration and no-
tification policy that works to enhance public safety.

The Office of the Attorney General of Louisiana suggest that the Subcommittee
delay the July 27, 2009 enforcement date of SORNA and create task forces to exam-
ine the significant barriers to implementing the Act. This is not just an arbitrary
suggestion. It is an informed and educated analysis developed over time.

The Hurdles of Implementing SORNA in Louisiana

I was the Assistant Attorney General responsible for coordinating Louisiana’s ef-
forts to implement SORNA compliant legislation. In fact, I was one of the first As-
sistant Attorneys General in the country to work with the SMART Office when it
first opened for business. Between late 2006 and mid-2007, my office worked closely
with all stakeholders (District Attorneys, Sheriffs, Corrections officials, etc) to help
craft Louisiana’s version of SORNA, House Bill 970, which passed in the 2007 Reg-
ular Session of the Louisiana Legislature which session concluded in June of 2007.
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Because Louisiana was trying to comply within the first year of passage of the
Adam Walsh Act, key members of the Louisiana Legislature and I had the dubious
charge of trying to get SORNA compliant legislation passed before the release of the
SORNA Final Guidelines. After passing HB 970 in the 2007 Regular Session, Lou-
isiana submitted the legislation to the SMART office for determination of substan-
tial compliance. Despite best efforts, in late fall of 2007, the SMART Office deter-
mined that though the State of Louisiana had made “substantial efforts to achieve
compliance with SORNA”, the State had “not achieved substantial compliance with
SORNA.” Former Director of the SMART Office, Laura Rogers, stated that Lou-
isiana had failed to enact all provisions of SORNA.

In our Compliance Audit by the SMART Office, Louisiana was told that in some
instances HB 970 had exceeded what is required by SORNA. By this time, Lou-
isiana had no choice but to wait for the release of the final guidelines to be issued
before making another attempt at full compliance. However, some, though not all,
of the changes recommended in the compliance audit were enacted in the 2008 reg-
ular session of the Louisiana Legislature. The Final Guidelines were not released
until July 1, 2008, after the 2008 Regular Session of the Louisiana Legislature and
a full year after Louisiana had originally submitted HB 970 to the SMART Office.
Additionally, Louisiana takes issue with the guideline’s interpretation of the substan-
tial compliance language in the Act to mean actual ( strict) compliance is required.
There is a huge difference in substantial compliance with the intended purposes of
the Act, versus actual compliance with the poorly drafted and illogically formulated
provisions of the final guidelines as hereinafter discussed.

This entire experience has been difficult for several reasons. First, Louisiana re-
ceived very little guidance from the SMART Office. Though Louisiana tried very
hard to work with the SMART Office, we received no clear instruction or guidance
on whether the legislation we were proposing was sufficient or even close to being
in “substantial compliance” with SORNA. Second, the SORNA final Guidelines are
not practical. We experienced great difficulty in determining which of our State’s
substantive sex crimes belonged in which tier. The elements of Louisiana’s sex
crimes do not fit neatly into the elements of each tier proposed by SORNA. The
Final Guidelines do not take into account the elements of a sex crime that vary from
jurisdiction to jurisdiction. Third, it is quite obvious that the SMART office inter-
prets “substantial compliance” to mean “actual” or “strict compliance. The SORNA
Final Guidelines determined that SORNA offered jurisdictions a “floor” in which to
comply, not a guideline. In this vein, Louisiana was even advised in its compliance
audit by the SMART office that it would have to amend some of its substantive sex
crimes in order to comply. Fourth, as a prosecutor who has specialized in sex crimes,
I can tell you that SORNA’s offense-based (at least as interpreted by the SMART
Office), retroactive system is overinclusive, overly burdensome on the state, exorbi-
tantly costly, and will actually do more to erode community safety than to strength-
en it. This is generally true, I am advised, not just for Louisiana but for most states.

FIRST HURDLE: LACK OF TIMELY AND ACCURATE GUIDANCE

Louisiana seeks this extension because the implementation phase has been de-
layed by lack of proper guidance from the SMART office. As outlined previously,
though perhaps through no fault of the SMART office, there were undue delays by
the SMART office in responding to the request for guidance from Louisiana. Though
our criminal statutes were outlined to the SMART office before the beginning of our
legislative session in 2007, we did not get a response until well after the session
was over. Additionally, this response was not a firm one as the final guidelines were
not published until after the end of the 2008 legislative session. After reviewing the
final guidelines, Louisiana believes in some instances they are ill conceived and are
not practical or advisable for the good of the criminal justice system and Louisiana
seeks this extension in order have an opportunity to discuss these issues with the
Congress. Even former Director of the SMART office, Laura Rogers, in her recent
comments to the Surviving Parents Coalition, agrees that though the drafters of the
Adam Walsh Act had good intentions, “they did not consult professional child abuse
prosecutors or those with frontline experience and knowledge.” Having been a legis-
lator, I am acutely aware that even with the best intentions and the best attempt
to consult all stakeholders, mistakes in the drafting of legislation is difficult to
avoid, particularly when it is as comprehensive as the Adam Walsh Act. Those mis-
takes are inevitable and understandable. What would not be understandable is not
addressing those mistakes once they become apparent.
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SECOND HURDLE: GUIDELINES ARE NOT PRACTICAL

The final guidelines indicate that all state sex offenses must be “tiered” by com-
paring the state sex offense to the described federal offense to determine if the state
sex offense is comparable to or more severe than the federal offense. This is fairly
consistent with the AWA. However, the problem comes in the interpretation as to
how that comparison is performed. The problem in trying to compare our offenses
to the federal offenses is that the federal offenses differentiate seriousness based on
facts not necessarily made elements in the State definition of the crime.

To understand the problem you will first have to understand that the Federal
statutes to which the state statutes are to be compared are distinguished between
sexual acts and sexual contact and require categorization based on the method used
(physical force/drugs) to complete the sexual act or contact and the age of the victim.
For example the guidelines require that any offense which involves force and pene-
tration must fall into tier 3 and require lifetime registration and any offense involv-
ing penetration or any type of sexual touching (through the clothes or otherwise)
of a child under 12 requires lifetime registration whether or not force or drugs were
used to accomplish the task. Given that requirement, in which tier should Louisi-
ana’s indecent behavior statute be categorized? The indecent behavior statute in
Louisiana requires lewd and lascivious behavior upon the person or in the presence
of a child under the age of seventeen when there is an age difference of greater than
two years between the child and the perpetrator. The elements of the indecent be-
havior do not necessarily include a sexual act (penetration or direct touching of the
genitals) or sexual contact (fondling of genitals through the clothing). Indecent be-
havior could be accomplished by performing a sexual act in the presence of a child.
A good prosecutor will not list the nature of the lewd or lascivious behavior except
to state that it happened upon the person OR in the presence of a child and that
the child was under the age of sixteen and the perpetrator was more than two years
older. The prosecutor will always only plead the facts he necessarily has to prove
because he will be held to whatever facts are alleged.

The SMART offices compliance audit of Louisiana’s 2007 legislation stated that
Indecent Behavior should not be listed as a tier I crime (requiring 15 years of reg-
istration) because it could involve a sexual act or contact with a minor. The audit
stated that this crime should be listed as a tier II (requiring 25 years of registration)
and, if the victim was under the age of 12, it should be listed in tier III (requiring
lifetime registration). The audit and the final guidelines state that the age of the
victim should be controlling as to the tier of the offense, whether or not it is an ele-
ment of the offense. This is not enforceable. If the age of the victim is not in the
bill of information how will you hold the offender accountable for a fact that has
not been established in a court of law? The guidelines state that you will have to
look at the underlying facts of the offense to determine the age of the victim. How
does this possibly afford due process? Basically, the guidelines seem to be stating
that we must allow some bureaucrat to determine what the underlying facts of a
conviction were and then apply the appropriate tier to that offense based on the de-
termination of this bureaucrat. We are essentially basing an offender’s future legal
obligation to register on facts that have not been established in a court of law. Be-
cause SORNA requires that time period of registration and number of in-person re-
newals per year be tied to the elements of the offense of conviction, the Louisiana
legislature thought it necessary to have a judicial determination of these facts.
Therefore, we placed offenses in tier I which did not necessarily include the types
of elements described in SORNA for tier II and tier III placement. The SMART of-
fice’s test was the opposite, if the elements of tier II or tier III were not necessarily
excluded, then it should be placed into the higher tier. This means all offenses in-
volving a child victim must require a 25 year or lifetime registration period.

If no crimes against children are left in tier I, i.e., indecent behavior with a juve-
nile, prosecutors who run into difficulty with a reluctant and terrified victim will
have to go outside of the sex offense statutes to accomplish a plea where there will
be no resulting sex offender/child predator registration required. Even though the
courts have ruled that registration is regulatory and not intended to be punitive,
the courts did recognize that registration does have punitive effects. When these pu-
nitive effects interfere with getting a plea in a child sex case because the offender
refuses to plead to anything that requires 25 year or lifetime registration and you
have no sex offense in tier I that you can offer because your victim is seven and
traumatized about trial, the prosecutor will go outside of the child sex crimes stat-
utes to effectuate a plea. This is not based on laziness or not caring, it is based on
the realities of what we, as sex crimes prosecutors, deal with on a regular basis in
trying to seek justice while not re-victimizing the victim.
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Registration is supposed to be a product of a conviction. In order to maintain pros-
ecutorial discretion which is essential for the administration of justice, if registration
is to be offense based, it must be based on the facts as alleged in the bill of informa-
tion. If the facts in the bill of information leave doubt as to the specific act involved
or the specific age of the victim which would establish that the offender’s actions were
of the type described as a tier II or tier III offense, then the offense should be cat-
egorized in tier I.

Sex cases involving minor victims are the most difficult cases to prove. Often your
whole case comes down to the word of a child versus that of an adult. Many of these
offenses are not reported until the perpetrator (often a family member) is separated
from the victim through divorce or a change in living circumstances. There is rarely
any physical evidence. The child is often reluctant to participate in a public trial.
We cannot mandate sex offenders register until we convict them. Good public policy
will not impede a prosecutor’s ability to get a plea is these most difficult cases. The
current requirements of SORNA will impede this process much to the detriment of
public safety and criminal justice.

THIRD HURDLE: SMART OFFICE DETERMINATION THAT SUBSTANTIAL COMPLIANCE
MEANS ACTUAL (STRICT) COMPLIANCE

Louisiana addressed some of its concerns outlined above by banking on the “sub-
stantial compliance” language of the act. The substantial compliance language, we
thought, would allow us to leave certain child sex cases in tier I so that prosecutors
would have a place to go in child sex cases in which the victim recants or indicates
that a trial is not something they can handle and registration for 25 years or life
was a deterrent to getting a plea as charged. Again, even though the courts have
found that registration is not part of the punishment for a crime but is regulatory,
offenders surely do not see it that way. It is particularly burdensome in Louisiana
because we require, in addition to publication of the information on the registry,
that the offender send a post card with his picture and the details of his conviction
to all of his neighbors within a certain radius of his home. This must be done every
time the offender changes addresses and every five years, whether or not the of-
fender has a change of address. Additionally, we require offenders to carry a driver’s
license or identification card with SEX OFFENDER in red letters across the bottom
of the offender’s photo. Also, in Louisiana, no matter the tier of your first sex offense
conviction, a second conviction will require lifetime registration. Still further, if the
offense of conviction requires registration for any period less than life, the pros-
ecutor upon showing by a preponderance of the evidence that the offender poses a
substantial risk of re-offending, the court may order the offender to register for life.
All of these additional provisions go far beyond what is required by SORNA. By de-
termining that “substantial compliance” means strict compliance, the SMART office
has taken away Louisiana’s ability to address the problems outlined above in a fash-
ion that does no harm to the intent of the act. To the contrary, we believe that what
Louisiana has done actually enhances public safety by maintaining prosecutorial
discretion and targeting resources towards the worst offenders. Louisiana submits
that no where in the Adam Walsh Act does the Act require strict compliance or sug-
gest that these are minimum standards which must be adhered to religiously. Such
a requirement is unrealistic and impractical.

FOURTH HURDLE: RETROACTIVE APPLICATION OF THE ACT

With respect to sex offenders whose convictions predate the enactment or imple-
mentation of SORNA, the Guidelines require that a jurisdiction register the fol-
lowing offenders: (1) those who are incarcerated or under supervision for the reg-
istration offense or for some other crime; (2) those who are already subject to a pre-
existing sex offender registration requirement; and (3) those who subsequently reen-
ter the jurisdiction’s justice system for a conviction for some other crime, even a
non-sexual offense.

One of the practical problems with this retroactive provision is that it fails to give
proper guidance to enable law enforcement to identify such offenders and to classify
them in a tier. When the requirement of retroactive application of SORNA is taken
into consideration, the problem of “tiering” offenses becomes even more evident.
Even if the age of the victim or specific facts relating to the offense are put forth
in the Bill of Information, law enforcement agencies tasked with enforcement of reg-
istration laws will spend countless man hours tracking down bills of information,
often from out of state convictions, trying to ascertain the facts alleged in each bill
rather than just looking at the criminal statute violated in the conviction to deter-
mine if it necessarily includes a forced sexual act or sexual contact with a child
under the age of 12.
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Retroactivity as required by the guidelines is also problematic in that it requires
an offender who has long ago finished his legal obligation to register to register once
again if he is subsequently convicted of any felony. States do have the discretion
to give the offender credit for the time that has elapsed since he last registered, but
that is small solace to an offender who under SORNA will have to register for life
if convicted of the subsequent felony. Prosecutors have real concerns about the effect
of this provision on the ability to get pleas in cases having nothing to do with a
sex offense. For example, an offender who has a felony theft charge pending who
twenty five years ago was convicted of indecent behavior with a juvenile under the
age of 12, will, if convicted of the felony theft charge, have to register again for the
rest of his life, under the current requirements of the guidelines. Louisiana, there-
fore, adopted a limited retroactivity provision making the new registration periods
applicable to all sex offenders who were under an active obligation to register as
of the effective date of the act. Retroactivity was also limited in Louisiana because
prior to 1999, a Judge could legally waive sex offender registration and many did,
as part of a plea agreement. There was real concern that convictions could be over-
turned if the new registration statute was made to apply to these offenders. There
is Louisiana case law supportive of the offender’s right to withdraw his plea if the
waiver was part of the plea agreement.

Furthermore, I ask you, how will juveniles who never had an existing duty to reg-
ister be subjected to the Act? How would we find them? Louisiana, therefore, adopt-
ed a prospective only application for a very limited number of juvenile offenders age
14 and above adjudicated or convicted of only the most heinous acts—aggravated
rape, forcible rape, 2nd Degree Kidnapping of a child under 13, aggravate kidnap-
ping of a child under 13, aggravated incest involving penetration and aggravated
crime against nature.

Another issue stemming from the retroactive provision of SORNA is the “recap-
turing” of offenders. Once a jurisdiction enacts SORNA legislation, that jurisdiction
is required to “recapture” and register “retroactive” sex offenders within the fol-
lowing time frames” Tier I offenders within one year; Tier II offenders within six
(6) months; and, Tier III offenders within three (3) months. How is this to be accom-
plished? We can barely keep up with the ones we know about now given our limited
resources.

Compliance Issues Plaguing Other Jurisdictions

I participate in a national sex offender management listserv and have engaged
with other offices of Attorneys General through the National Association of Attor-
neys General to discuss issues related to SORNA implementation. Through this
process I have learned that not only Louisiana but many other states are experi-
encing the same or similar difficulties as evidenced by the failure of any state to
achieve substantial compliance as of this date. In addition to the above issues faced
by Louisiana, discussions with other States through NAAG and otherwise, have
raised other issues with regard to AWA compliance which need to be considered:

1) Many States currently have risk-based assessment schemes to determine the
length and conditions of registration rather than offense-based schemes in
which they have invested lots of time and money and which they believe ac-
complish the same goal as the AWA but just arrives there through a dif-
ferent avenue. These States have indicated that, at least informally, the
SMART office has indicated that they will have to switch to an offense based
scheme or be deemed to be non-compliant. Massuchusetts has jurisprudence
which establishes that sex offenders have a state constitutional right to a
risk assessment before being placed on a public registry.

Most other States have indicated similar problems with retroactivity as faced

by Louisiana.

Some States are concerned that the inclusion of the sex offender’s employ-

ment address and school address will impede reintegration of sex offenders

into the community by making it much more difficult to obtain employment,
de-stabilize offenders and be counter productive to public Safety.

Some States are concerned that quarterly registration will divert law en-

forcement resources away from the more important public safety task of com-

pliance checks to do less important administrative tasks.

5) The requirement that the States get palm prints which can only be provided
by agencies that use Livescan technology will prove too expensive and dif-
ficult for all registering agencies to acquire.

6) Whether those States who allow a sex offender to be relieved of the obliga-
tion to register by obtaining a certificate of rehabilitation will, due to the
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retroactivity requirement, have to revive those obligations. (The SMART of-

fice has now said any provisions to relieve an offender from registration be-

fore the allotted time periods in the AWA would not be in substantial compli-

ance with the AWA)

The significant cost of compliance versus the loss of Byrne funds. SORNA

Compliance motivated by loss of Byrne Funds

8) Some States have significant concerns about juvenile registration based on
their constitutions, on public opinion or on their juvenile systems which are
design to not permanently label a child in hopes of rehabilitation.

7

~

Conclusion

As a State AG, we support the idea of having more homogeneous sex offender reg-
istration laws across the nation. Louisiana specifically, submits that it has achieved
“substantial compliance” as required by SORNA because we disagree with the
SMART office’s interpretation of that language in the ACT to mean strict compli-
ance. However, any such federal attempt to help all state’s achieve this goal must
take into consideration the varying states’ current substantive criminal statutes and
the varying sex offender registration laws and policies with the goal of making en-
forcement of such laws when an offender crosses state lines more feasible. To ensure
that federal legislation in this regard is based on sound public policy and that it
will be effectively implemented, all stakeholders must be brought to the table.

In addition to the issues highlighted above there are many more which need dis-
cussion. Not the least of which is SORNA’s inadequate provision of sex offender reg-
istration computer programs to jurisdictions. The program made available only ad-
dresses the needs of the central registry in each jurisdiction. SORNA fails to recog-
nize that the central registries would have no information but for the information
provided by local law enforcement agencies which actually register the offenders. In
order to meet the time restrictions required by SORNA on transfer of registration
information from the local sex offender registrar to the central registry, local law
enforcement must have the ability to transfer this information electronically. No
provisions in the act address this essential element. Louisiana has addressed this
by imposing a fee on all felony probationers which is paid into a technology fund
to support the implementation of a web-based program for the collection, storage
and transfer of this data to our central registry at no cost to the tax payer. We not
only believe we are substantially compliant with SORNA we believe we have far ex-
ceeded its goals.

Respectfully, Attorney General Caldwell and I urge the members of this Sub-
committee to consider an extension of the deadline for states to comply with the Act,
the establishment of a task force comprised of prosecutors, law enforcement, state
registries, corrections, experts in the field of sex offender management, victims and
all other stakeholders in this complex issue to examine the practical effects of the
Act on public safety and possible reform to address the concerns raised here and
those recommended by the task force. Not to do so would jeopardize the viability
of the overall goal of SORNA and would put states at imminent risk of losing vital
BYRNE grant dollars for worthy law enforcement programs beginning July of 2009.

Mr. Scort. Thank you.
Ms. Carter.

TESTIMONY OF MADELINE M. CARTER, PRINCIPAL, CENTER
FOR SEX OFFENDER MANAGEMENT, CENTER FOR EFFEC-
TIVE PUBLIC POLICY, SILVER SPRING, MD

Ms. CARTER. Thank you.

Good afternoon, Chairman Scott, and Members of the Committee.
I want to thank you for convening this hearing and for offering me
the privilege of speaking to you.

I want to acknowledge the enormous respect I have for the other
witnesses at this table. Each of us comes to this table with a
unique background. As a result, we may see this issue of sex of-
fender management through a different lens and perhaps have di-
vergent thoughts about the most beneficial public policy approach.



60

I am certain, however, that we all share the same goal, to prevent
sexual victimization.

I am a principal with a nonprofit organization. For 26 years, we
have worked with government officials across the country to ad-
vance sound policy solutions in criminal justice. Twelve years ago,
we were awarded funds by the Justice Department to establish the
Center for Sex Offender Management. I am its director.

Our mission is to prevent further victimization by improving the
management of adult and juvenile sex offenders. We have worked
with professionals throughout the country to understand and to
translate research into practice. Our goal is to support efforts to
end sexual violence. As a professional, as a mother, and as the vic-
tim of an attempted rape when I was a youth, I, like you, have a
major stake in the safety of victims and of potential victims. I have
five points to share that I believe can guide us in our collective
thinking on this matter.

Point one, sex offender policy and practice should be evidence-
based. Today, following three decades of extensive research, we
have a wealth of knowledge about the factors associated with re-
offense risk and methods to intervene with and to reduce that risk.
This research should shape our public policy because it can result
in fewer new crimes. It has shaped practice in local communities
across the country for more than a decade. The results are prom-
ising and in need of ongoing support and study.

Point two, not all sex offenders are alike. One of the fundamental
problems in our field is that we tend to paint all sex offenders with
the same brush. Professionals have long recognized key differences
among them. These differences relate to the types of crimes they
commit, to the victims they target, to their risk for re-offense, and
to the types of interventions that will most likely reduce their risk.

These differences have important implications. For example,
among adult sex offenders, while some are extremely dangerous,
others can be safely managed in the community. Research further
distinguishes adult sex offenders from juveniles who are develop-
mentally quite different from adults. These findings suggest that a
one-size-fits-all approach is inappropriate. A more tailored ap-
proach is called for. I respectfully recommend that this Committee
support further examination of the differences between these of-
fenders and the interventions needed to prevent future crimes.

Point three, risk assessment is an important tool in our manage-
ment arsenal. A one-size-fits-all approach is not appropriate. We
need a way to distinguish among offenders. Until recently, we had
no choice but to categorize offenders primarily on the basis of the
offenses they had committed. Risk-assessment instruments offer a
scientifically based method to distinguish among individuals.
Today, many States use actuarial tools to differentiate between of-
fenders. I encourage you to establish a commission to examine the
use of risk assessment to guide the tiering of sex offenders for the
purposes of registration and notification.

Point four, there is no silver bullet. We want desperately to find
the silver bullet that will solve the problem, but there is no single
answer to the problem of sexual violence. We have developed a
comprehensive policy framework. It is built on research and a set
of core values, the most fundamental of which is victim protection
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and safety. It acknowledges that there are many elements involved
in effectively managing sex offenders. Research suggests that some
of the strategies are more powerful in reducing risk than others.

For example, the evidence suggests that a combination of sex-of-
fender-specific treatment and community supervision can increase
public safety. Thus far, the research on registration and notifica-
tion has not demonstrated similar results. More study is needed.
From a public policy perspective, we should invest our limited re-
sources in those strategies that show promise for reducing re-of-
fense and, at the very least, be judicious in our investment in op-
tions that do not.

Point five, we should use research and experience to build our
approach to reducing victimization. We know from experience that
we can hold offenders accountable while providing support and
safety to victims. Most importantly, we know we can reduce the
likelihood of new sex crimes.

To achieve those goals, we must be deliberate. Some of the efforts
in the past in the name of public safety have proven ineffective. We
should let go of those. Others hold promise for recidivism reduction,
and we should embrace these.

Let me conclude by reiterating that my goal is to prevent future
sexual violence. To this end, I endorse efforts to reconsider any pro-
visions of SORNA that are not supported by research, to advance
policy around those strategies that are evidence-based and to ex-
pand our national research agenda in the area of sexual violence.
Congress can provide important leadership to the Nation on this
critical issue.

I and my colleagues across the country would be most pleased to
partner with you to understand how best to implement these ap-
proaches strategically to end sexual violence. Thank you.

[The prepared statement of Ms. Carter follows:]

PREPARED STATEMENT OF MADELINE M. CARTER

Good afternoon Chairman Scott and members of the Committee. My name is Mad-
eline Carter. I want to begin by thanking the Committee for convening this hearing
and for offering me the privilege of addressing you. I also want to acknowledge the
enormous respect I have for the other witnesses who are speaking today. Each of
us comes to this issue with a unique background and set of experiences—including
law enforcement, prosecution, defense, and victim advocacy. As a result we may see
the issue of sex offender management through different lenses and perhaps have di-
vergent thoughts about the public policy approach that will result in the greatest
benefit. I am certain of one thing however: that we all share the same goal-to pre-
vent sexual victimization.

Let me begin by saying a few words about my background. I am a Principal with
a non-profit organization in Maryland. For 26 years we have worked with state and
local government officials across the country to advance sound policy solutions with-
in the criminal justice system. Nearly 12 years ago we were awarded funds by the
Justice Department to establish the Center for Sex Offender Management. I have
served as its director since that time.

CSOM’s mission is to enhance public safety by preventing further victimization
through improving the management of adult and juvenile sex offenders. Over 12
years, we have produced nearly 40 policy and practice briefs and other resource doc-
uments; trained nearly 50,000 professionals; and provided training and technical as-
sistance to officials in almost every state. We do not conduct original research our-
selves. Our role is to assist policymakers and practitioners in understanding the re-
search and translating its findings into policy and practice.

I want there to be no misunderstanding about the purpose of our efforts. We do
not view ourselves as advocates for anything more than sound policy approaches
that result in safer communities. Our goal is to support efforts to end sexual vio-
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lence. I personally am deeply concerned about the threat posed by sexual violence.
I am a professional in this field and also the mother of two children. I pray they
never experience sexual assault. I am a friend to many who have, and as a young
teenager I was the victim of an attempted rape by an individual that was described
to me by police as most likely a serial rapist. Like you, I have a major stake in the
safety of victims and potential victims and the safety of our communities.

I would like to share with you five points that I believe can guide our collective
thinking on this matter.

Point #1: Sex offender policy and practice should be evidence based.
When empirical research is applied to both policy and professional practice it is re-
ferred to as evidence-based policy or practice. Today, we have a wealth of knowledge
about the factors associated with recidivism risk, and methods to intervene with and
reduce that risk. Important and extensive research regarding criminal offenders, in-
cluding sex offenders, has been conducted over the past three decades.

Within the context of this hearing it is not possible to reasonably review all of
the significant findings, although I and perhaps some of my colleagues will touch
upon a few major findings. The point I want to make at this moment, however, is
an important and over-arching one: that there is a wide body of research that can
and should shape public policy because it can increase public safety by reducing new
crimes, including sexual offenses.

This research has shaped practice in local communities across this country over
the last decade or more. The results are promising and need ongoing support and
evaluative study.

Point #2: Not all sex offenders are alike. Perhaps one of the most illuminating
research findings relates to the label “sex offender.” One of the fundamental prob-
lems in our field is that we tend to paint all sex offenders with the same brush
when professionals in the field have long recognized key differences among these of-
fenders. These differences relate to the types of crimes they commit and the victims
they target, the pathways that lead to their abusive behavior, the degree to which
they are motivated to change, their risk for recidivism, and the types of interven-
tions that will most likely reduce their risk for reoffense.

These key differences have important implications. For example, among adult sex
offenders, research tells us that some are at higher risk to reoffend than others.
While some are extremely dangerous others can be safely managed in the commu-
nity. Research further distinguishes adult sex offenders from their juvenile counter-
parts: Juveniles are developmentally different, have lower recidivism rates, and
seem to respond well to treatment.

These research findings suggest that a “one size fits all” approach to sex offender
policy is inappropriate. Instead, a more tailored and strategic approach is called for.

I respectfully recommend that this Committee support further examination of the
differences between juvenile and adult sex offenders, and the treatment, super-
vision, and other supports needed to prevent specific sub-populations of offenders
from committing new crimes.

Point #3: Risk assessment is an important tool in our management arse-
nal. If a one size fits all approach is not appropriate, we need a way to distinguish
among sex offenders. Until recently, we had no choice but to categorize offenders
primarily on the basis of the specific offense they had committed. Risk assessment
instruments offer a scientifically-based method to distinguish important differences
among individuals. While these tools are not perfect, they have been consistently
demonstrated to be more reliable than professional judgment.

Given the significant advances in research-both in terms of our understanding
that sex offenders are not all alike, and in terms of our ability to distinguish sex
offenders from one another through the use of risk assessment tools—a tailored ap-
proach to sex offender management, based upon risk to reoffend, should be em-
ployed to all of our sex offender management strategies.

The road to moving the criminal justice system from an offense-based to a risk
based system, not only for sex offenders but also with other offender types, has been
a long one. Today, many states use actuarial risk assessment to differentiate be-
tween offenders; resource allocation and management strategies are deployed ac-
cordingly. I encourage this Committee to consider establishing a commission to ex-
amine the use of actuarial risk assessment tools to guide the tiering of sex offenders
for registration and notification purposes.

Point #4: There is no silver bullet. We want desperately to find the “silver bul-
let” that will solve this problem, but there are no silver bullets—there is no single
answer to the problem of sexual violence. It is much too complicated for any one
solution.

CSOM has developed a model policy framework for sex offender management. We
call it the Comprehensive Approach. It is built on solid research and a set of core
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values, the most fundamental of which is that our efforts should focus squarely on
victim protection and safety. The Comprehensive Approach acknowledges that there
are many elements involved in an effective approach to protecting public safety:
thorough investigative practices; appropriate charging and plea negotiations; in-
formed sentencing; and management practices based in research around assess-
ment, treatment, and institutional and community management. Among these ele-
ments are registration and notification. Research suggests that some of the strate-
gies that we have at our disposal are more powerful tools in reducing recidivism
than others. Admittedly the research is not yet complete; there is still much we do
not know. But thus far, the evidence suggests that a combination of sex offender
specific treatment and community based supervision can increase public safety by
reducing new sex crimes. Thus far the research on registration and notification has
not demonstrated the same results. Therefore, the research suggests that we cannot
rely on this as our only strategy, and it also suggests that we should invest our lim-
ited resources in those strategies that show promise for greater public safety by re-
ducing new sex crimes and, at the very least, be judicious in our investment in op-
tions that do not.

Point #5: We should use the lessons of research and experience to build
a better, stronger approach to reducing victimization. There was a time not
too long ago when little was known about sex offenders. I still remember it well.
When we established CSOM, the research was scant. The professional opinions were
oftentimes in sharp disagreement. Our first step was to bring all the voices in the
field together. With their help we identified promising practices, synthesized the re-
search, and built an approach that offered the promise of reducing future victimiza-
tion. As we have learned more, the approach has evolved. We still have more to
learn.

But some things we already know. We know that some of the efforts we have
made in the past in the name of public safety have proven ineffective. We should
10}31‘5 go of those. Others hold promise for recidivism reduction. We should embrace
these.

We know now from more than a decade of experience working with communities
all across the country that we can hold offenders accountable; we can provide vic-
tims with support and safety, and partner with them in our efforts to increase pub-
lic safety. Most importantly, we know from research that we can reduce the likeli-
hood of new sex crimes and the harm that it causes. But to achieve these goals,
we must be thoughtful and deliberate in our strategy. We must bring all of the
stakeholders together. We must evaluate the extent to which each community’s ef-
forts align with research. We must provide information and training to profes-
sionals; educate our communities; and fully invest in strategies proven effective.
These are the lessons of more than a decade of work that guides us to meaningful
solutions. These lessons are documented in several of the written materials I have
supplied along with my testimony. I and my colleagues across the country would
be most pleased to partner with you to understand how best to implement these ap-
proaches to sex offender management strategically on a national basis.

In closing let me say that my first and only goal is to prevent future sexual vio-
lence. To this end, I support efforts to reconsider any provisions of SORNA that are
not supported by research; to advance policy around those strategies that are evi-
dence based; and to expand our national research agenda in the area of sexual vio-
lence prevention.

Congress can provide important leadership to the nation on this critical issue. I
thank you for your concern over this matter and look forward to joining forces with
you to end sexual violence.
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Mr. Scort. Thank you.
Mr. Allen.

TESTIMONY OF ERNIE ALLEN, PRESIDENT AND CHIEF EXECU-
TIVE OFFICER, NATIONAL CENTER FOR MISSING AND EX-
PLOITED CHILDREN, ALEXANDRIA, VA

Mr. ALLEN. Mr. Chairman, I have submitted written statement.
With your permission, I will summarize briefly.
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As you know, the National Center was honored to have been one
of the organizations consulted by bipartisan congressional leaders
on the Adam Walsh Act, and we believe strongly today that this
is vital legislation to keep America’s children safe.

We know how serious the problem is. We at the National Center
have handled 667,000 reports of child sexual exploitation through
our congressionally mandated cyber tip line. Our child victim iden-
tification program has reviewed in the past 5 years 21 million child
pornography images and videos depicting the sexual abuse of chil-
dren. Our analysis unit is receiving requests from State law en-
forcement, from the U.S. Marshal Service to help in the location of
missing or noncompliant sex offenders.

In our last survey of State sex offender registries a month or two
ago, we found that there are today 673,989 sex offenders in this
country required to register. Our estimate is that at least 100,000
of those offenders are noncompliant, many of them literally miss-
ing. Many States do not know how many offenders are noncompli-
ant or are missing.

We also partner with ICE, Immigration and Customs Enforce-
ment, in an effort called Operation Predator, which has resulted in
12,000 arrests nationwide, 85 percent of whom are noncitizen sex
offenders, 6,300 of whom have been deported.

Congress passed the Adam Walsh Act, and we were supportive
for one primary purpose, and that is to create a uniformed, con-
sistent national approach to this problem. There is a stunning lack
of consistency, resulting in gaps and cracks in the system which
the most serious offenders exploit. By requiring States to enact
more uniformed State laws, we felt that this would prevent more
offenders from forum shopping in order to remain anonymous.

The States and jurisdictions are trying as you have heard. Work-
ing with the SMART Office, 38 jurisdictions have submitted mate-
rials for review. Twenty-three have been granted 1-year extensions.
A few States have announced that they have implemented SORNA,
but only the SMART Office is authorized to make an official deter-
mination of that implementation.

Our premise, our message to this Committee today, is very sim-
ple: As essential and historic as we believe the Adam Walsh Act
is, it is not going to be effective without the appropriations nec-
essary to implement it.

When we first discussed this legislation, a prominent sponsor, an
advocate in the Senate, said, “This legislation is essential, but show
me the money. If we do not fund it, it is meaningless.”

From the beginning, everyone understood that these changes
would be difficult and that the States would need help. The bill au-
thorized that help and much more. The Congressional Budget Of-
fice scored a version of the act at more than $1 billion over 5 years.
In the 3 years since its passage, virtually none of those funds have
been appropriated. There has been some funding through the Iraq
supplemental to the U.S. Marshals, and the SMART Office has pro-
vided some grants to help with compliance and some training as
well as some support for juvenile sex offender treatment. It is im-
portant to note that the failure to appropriate the funds happened
due to larger issues and conflicts completely unrelated to the Adam
Walsh Act.
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We are grateful to Chairman Alan Mollohan and to the Members
of the House CGS Appropriations Committee and to Senator Bar-
bara Mikulski and to Senator Richard Shelby, who have continu-
ously provided seed money in the appropriations bills, but it has
been 3 years since the passage of the Adam Walsh Act since there
has really been an appropriation. The funding has not happened.

Providing the funding, in our judgment, is the key to being able
to implement this critical system fairly, objectively and thoroughly.
However, with the compliance date looming and with essentially no
funding having been provided to date, we believe it is imperative
that Congress act to keep the Adam Walsh Act alive through ex-
tending the deadlines for compliance. We understand that re-
sources are scarce and that there are many competing demands.
However, it is hard to imagine a greater, more pressing priority.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Allen follows:]
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Mr. Chairman and members of the Subcommittee, | welcome this opportunity to appear before
you to discuss the sexual exploitation of children and the importance of the Adam Walsh Act.
Chairman Scott, we are deeply grateful for your long history of advocacy for children and for

your leadership on these issues.

As you know, the National Center for Missing & Exploited Children is a not-for-profit
corporation, mandated by Congress and working in partnership with the U.S. Department of
Justice. NCMEC is a public-private partnership, funded in part by Congress and in part by the
private sector. For 25 years NCMEC has operated under Congressional mandate to serve as the
national resource center and clearinghouse on missing and exploited children. This statutory
mandate (see 42 U.S.C. §5773) includes 19 specific operational functions, among which are:

e operating a national 24-hour toll-free hotline, 1-800-THE-LOST® (1-800-843-5678), to
intake reports of missing children and receive leads about ongoing cases;

e providing technical assistance and training to individuals and law enforcement agencies
in the prevention, investigation, prosecution, and treatment of cases involving missing
and exploited children;

e tracking the incidence of attempted child abductions;

¢ providing forensic technical assistance to law enforcement;

o facilitating the deployment of the National Emergency Child Locator Center during
periods of national disasters;

o working with law enforcement and the private sector to reduce the distribution of child
pornography over the Internet;

e operating a child victim identification program to assist law enforcement in identifying
victims of child pornography;

o developing and disseminating programs and information about Internet safety and the
prevention of child abduction and sexual exploitation;

¢ providing technical assistance and training to law enforcement in identifying and locating
non-compliant sex offenders; and

e operating the CyberTipline, the “9-1-1 for the Internet,” that the public and electronic

service providers may use to report Internet-related child sexual exploitation.
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The CyberTipline is the national clearinghouse for leads and tips regarding child sexual
exploitation crimes. 1t is operated in partnership with the Federal Bureau of Investigation
(“FBT”), the Department of Homeland Security’s Bureau of Tmmigration and Customs
Enforcement (“ICE”), the U.S. Postal Inspection Service, the Internet Crimes Against Children
Task Forces (“1CAC™), the U.S. Secret Service, the U.S. Department of Justice’s Child
Exploitation and Obscenity Section, as well as other state and local law enforcement. We
receive reports in eight categories of crimes against children:

e possession, manufacture and distribution of child pornography;

o online enticement of children for sexual acts;

o child prostitution;

e sex tourism involving children

o extrafamilial child sexual molestation;

e unsolicited obscene material sent to a child;

¢ misleading domain names; and

* misleading words or digital images on the Internet.

These reports are made by both the public and by Electronic Service Providers, who are required
by law to report to the CyberTipline. The leads are reviewed by NCMEC analysts, who examine
and evaluate the content, add related information that would be useful to law enforcement, use
publicly-available search tools to determine the geographic location of the apparent criminal act,
and provide all information to the appropriate law enforcement agency for investigation. These

reports are also triaged to ensure that children in imminent danger get first priority.

The FBL, 1CE and Postal Inspection Service have “real time” access to the CyberTipline, and
assign agents and analysts to work at NCMEC. In the 10 years since the CyberTipline began,
NCMEC has received and processed more than 667,000 reports. To date, electronic service
providers have reported to the CyberTipline more than 5 million images of sexually exploited
children. To date, 21 million child pornography images and videos have been reviewed by the
analysts in our Child Victim ldentification Program, which assists prosecutors to secure
convictions for crimes involving identified child victims and helps law enforcement to locate and

rescue child victims who have not yet been identified.
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In 2008, Congress amended NCMEC’s authorization to specifically authorize us to provide
training and assistance to law enforcement agencies in identifying and locating non-compliant
sex offenders. All states/jurisdictions currently require sex offenders to register; California
enacted the first such law in 1947. As of our latest survey of the states, there were 673,989 sex
offenders who are required by law to register their address and other information with law
enforcement and update this information as it changes. However, the mobility of offenders and
inconsistencies among current state registration laws have resulted in as many as 100,000
“missing” sex offenders — law enforcement does not know where they are, yet they are living in

our communities.

The Adam Walsh Child Protection and Safety Act, passed by Congress in 2006, conveyed
“fugitive” status on non-compliant sex offenders who have left the state and failed to register,
and charged the U.S. Marshals Service with tracking them down. In response, NCMEC created a
Sex Offender Tracking Team. Upon request from the Marshals, we run searches of non-
compliant sex offenders against public-records databases donated to us by private companies for
the assistance of law enforcement. We also conduct internal searches for potential linkages of
non-compliant sex offenders to NCMEC cases of child abduction, online exploitation and
attempted abductions. We forward all information to the Marshals, who use it to locate the
offenders so they can be charged with the crime of non-compliance. This has resulted in
thousands of arrests of fugitive sex offenders by the Marshals. In addition, NCMEC provides
assistance to any requesting law enforcement agency trying to locate non-compliant sex
offenders. Most of the law enforcement agencies who request assistance from NCMEC have
exhausted all of their resources trying to locate these offenders and have been unable to do so.
To date, we have provided more than 1,200 analytical leads packages to law enforcement upon
request, and act as liaison between local law enforcement and the Marshals Service, where

necessary.

NCMEC also partners with 1CE on the “Operation Predator” initiative. 1CE developed this
initiative to identify, investigate and arrest child predators and sex offenders. NCMEC’s alliance
with ICE is designed to facilitate the exchange of information on exploited children and those
who prey upon them. NCMEC supports ICE’s efforts by providing analysis utilizing public
records database searches and CyberTipline reports on potential child victims and those

suspected of crimes against children. An TCE Special Agent has been assigned to work at

4
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NCMEC so that ICE can promptly and efficiently act on the information developed by NCMEC.
This alliance has proved enormously successful: nearly 12,000 individuals have been arrested
nationwide. Almost 85% of these arrests are of non-citizen sex offenders, more than 6,300 of

whom have been deported.

However, despite our progress the victimization of children continues. There has been much
attention given to the question of how many children are victimized by sexual offenders. Experts
estimate that at least 1 in 5 girls and 1 in 10 boys will be sexually victimized in some way before
they reach adulthood, and just 1 in 3 will tell anybody about it. Clearly, those numbers represent
a broad spectrum of victimizations from very minor to very severe. Nonetheless, the numbers

are powerful testimony to the fact that children are at risk and that we must do more.

There are strong empirical data as well. According to the U.S. Department of Justice, 67 percent
of reported sexual assault victims are children' — more than two-thirds. And these are only the
ones that law enforcement knows about. Most crimes against children are not reported to the
police.2 This means that there are many, many more victims of these heinous crimes than the

statistics show.

In recent years, millions of Americans have followed with horror the devastating stories of
Jessica Lunsford, Sarah Lunde, Jetseta Gage and others. These tragic cases have generated anger
and indignation nationwide, and epitomize an area of great concern: how to effectively track,
register and manage the nation’s convicted sex offenders. Sex offenders pose an enormous
challenge for policy makers. They evoke unparalleled fear among citizens. Their offenses are
associated with the greatest risk of psychological harm. Most of their victims are children and
youth. And, according to the National Institute of Justice, child abusers have been known to
reoffend as late as 20 years following release into the community.” As policy makers address the
issue of sex offenders, they are confronted with some basic realities:

e most sex offenders are not in prison, and those that are tend to serve limited sentences;

! Snyder, Howard N., Sexual Assault of Young Children as Reported to Law Enforcement: Victim, Incident, and
Offender Characteristics, Burean of Justice Statistics. Office of Justice Programs. U.S. Department of Justice. July
2000, page 2.

2 1999 National Report Series: Children as Victims, Office of Juvenile Justice and Delinquency Prevention, Office
of Justice Programns, U.S. Departinent of Justice, May 2000, Page 7.

3 Child Sexual Molestation: Research Issues, National Institute of Justice, Office of Justicc Programs, U.S.
Department of Tustice, June 1997.
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e while most sex offenders are in the community, historically their presence was largely
unknown to citizens;

o sex offenders represent the highest risk of reoffense; and

e while community supervision and oversight is widely recognized as essential, the system

for providing such supervision is overwhelmed.

Of the estimated 100,000 non-compliant sex offenders, many are literally “missing.” They
moved and failed to register their new address with law enforcement, or they provided the wrong
address or some similar variation. The number of offenders required to register is only going to
increase as new cases work their way through the criminal justice system. This problem is not
going to go away. These offenders will be in our communities. The question is: what more can

we do?

In 1994 Congress passed the Jacob Wetterling Crimes Against Children and Sexually Violent
Predators Act, mandating every state to implement a sex offender registration program.
However, by 2006, even though all 50 states, the District of Columbia, and some U.S. territories
and Native American tribes had created sex offender registries, there was still a striking lack of
consistency and uniformity. In response, Congress passed the Adam Walsh Child Protection and
Safety Actin July of 2006 in an effort to enhance and tighten the sex offender registration
system. The Adam Walsh Act attempted to correct the serious discrepancies among the
jurisdictions, eliminating loopholes in the laws that permitted sex offenders to cross state lines
and remain undetected. By encouraging uniformity across jurisdictions, the Adam Walsh Act
attempted to prevent sex offenders from “forum-shopping” in order to remain anonymous.

However, despite Congress’ intent, the goals of the Adam Walsh Act remain unmet today.

Title T of the Adam Walsh Act is commonly referred to as the Sex Offender Registration and
Notification Act (SORNA). The Sex offender Monitoring, Apprehension, Registration and
Tracking (SMART) Office is authorized to determine whether a jurisdiction has substantially
implemented SORNA or to grant an extension of the deadline. A jurisdiction must submit
materials about its registration program to the SMART Office. The Adam Walsh Act permits
jurisdictions to apply for up to two one-year extensions. The deadline for submitting extension

requests is April 27, 2009.
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Currently, there are no jurisdictions listed on the SMART Office webpage as having achieved

substantial compliance. Seventeen jurisdictions are listed as having been granted a one-year

extension to July 26, 2010 (Alaska, Arizona, Arkansas, Florida, Fort McDowell Yavapai Nation,

Guam, lowa, Kansas, Kentucky, Menominee Indian Tribe of Wisconsin, Minnesota, Mississippi,

Nevada, New Jersey, Quileute Tribe, Santee Sioux Nation, and South Carolina).*

Thirty eight jurisdictions have submitted materials for review.” These are:

e Alabama e Kentucky
e Alaska e Louisiana
* American Samoa e Maryland
e Arizona e Menominee Indian Tribe of Wisconsin
e Arkansas e Minnesota
e Cheyenne River Sioux Tribe e Mississippi
e Coeur D’Alene Tribe e Mississippi Band of Choctaw Indians
e Colorado e Missouri
e Colorado River Indian Tribes e Nebraska
e Commonwealth of the Northern e Nevada
Mariana Tslands e New Hampshire
e Confederated Tribes of the Umatilla e New Jersey
Tndian Reservation e Ohio
e Connecticut e Oklahoma
e Florida e Puerto Rico
e Fort McDowell Yavapai Nation ® Quileute Tribe
e  Guam ® Rhode Island
e Idaho e Santee Sioux Nation
e lowa e South Carolina
e Kansas s  Vermont

A few states have announced that they have implemented SORNA, but only the SMART Office

is authorized to make an official determination of substantial implementation.

Cost appears to be the primary hurdle for compliance. Itis difficult to determine a particular
jurisdiction’s required costs to implement SORNA with accuracy. However, some jurisdictions
are doing so in an attempt to weigh the costs of implementation against the loss of Byrne Grant
funds.

: hitp://www ojp.usdoj.gov/smart/laqs/lags_slatusofjurisdictions.pdl
Td.

7
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NCMEC is in frequent contact with registering agencies and has learned anecdotally that they are
most concerned about:

e personnel (40 states have fewer than 10 staff members);

e lack of law enforcement personnel dedicated solely to sex offender issues;

e database software purchase, installation and maintenance;

o outdated computer hardware and software;

e lack of centralized communication systems between jurisdictions for tracking offenders;

o lack of technology to easily identity fake addresses;

e lack of a national registry of sex offenders covering all tiers;

e in some states, registrants’ verification is by mail and not in person;

e increased incarceration of offenders and related expenses;

¢ additional court proceedings;

e training of law enforcement, court and correctional personnel;

e lack of funding to conduct community notification of sex offenders;

e inability to track homeless registrants;

e lack of notice by jails of offenders’ release;

e lack of a comprehensive national jail data system; and

o lack of uniformity in laws and requirements across jurisdictions.

In order to come into compliance with the Adam Walsh Act, many jurisdictions must make
fundamental changes to their sex offender registration systems. Yet, these jurisdictions simply
do not have the resources to make the necessary changes, leaving us where we were prior to the
enactment of the Act with inconsistency across the jurisdictions enabling some sex offenders to

game the system.

In order to help protect our nation’s children, we must improve our current registration system so
that we know where all of the convicted sex offenders are. We must assume that those who
represent the greatest threat are those least likely to be compliant. They are the most likely

offenders to attempt to disappear.

From the beginning of the discussions that led to the passage of the Adam Walsh Act, it was

always understood that the jurisdictions needed help in order to implement the new law. We are
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deeply grateful to Chairman Alan Mollohan, Congressman Frank Wolf and the House
Commerce, Justice, Science Appropriations Subcommittee, and to Chairwoman Barbara
Mikulski, Senator Richard Shelby and the Senate Commerce, Justice, Science Appropriations
Subcommittee for their repeated attempts to do just that. On several occasions since the passage
of the Adam Walsh Act in 2006, the CJS Subcommittees have passed appropriations measures
providing seed funding to begin implementation at the state and federal level. Yet, for reasons
unrelated to the merits of the Adam Walsh Act, and having to do with larger funding disputes
which resulted in Continuing Resolutions and late session Omnibus Appropriations measures,
the funds designated by the CJS Subcommittees were never actually appropriated. Once again
this year, Chairman Mollohan, Chairwoman Mikulski and their subcommittees are taking steps

toward providing assistance.

In our judgment, providing such funding is the key to being able to finally implement this critical
system. However, with the compliance date looming and with essentially no funding having
been provided to date, we think it imperative that Congress act to keep the Adam Walsh Act

alive by extending the deadline for compliance and reauthorizing the statute.

We understand that resources are scarce and that there are many competing demands. However,
it is hard to imagine a greater or more pressing priority. NCMEC urges lawmakers, law
enforcement and the public to take a serious look at the dangers threatening our children today,
and to move decisively to help states create a seamless, coordinated, uniform system that works.

Now is the time to act.

Thank you.

Mr. ScotT. Thank you.
Mr. Lunsford.
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TESTIMONY OF MARK LUNSFORD, FATHER OF JESSICA
LUNSFORD, THE CHILD VICTIM OF A SEX OFFENSE AND
MURDER, HOMASASSA, FL

Mr. LUNSFORD. My name is Mark Lunsford.

I am Jessica Lunsford’s father. I turned in a statement explain-
ing what happened to Jessie, and if you read through it, you will
clearly see the failures in notification and registration and how my
daughter’s death became.

John Couey, convicted sex offender, arrested 23 times or more in
his 46 years of life. He took my little girl, raped her and put her
in a trash bag, alive, and buried her alive. I am sure that, when
she was dying, she was crying for me. I can still hear her cries. As
a parent, I will never be able to get over the grief of knowing that
she was only 150 yards away from her own bedroom while I prayed
for her. Her death was a result of a system that failed her and us,
for if we had tougher laws for registration and good programs for
notification, this may have prevented her death.

Although John Couey was on probation, his probation officer did
not even know he was a convicted sex offender. The Sheriff's De-
partment was advised by the Attorney General’s Office 3 months
before the kidnapping to round up all the absconded sex offenders.
John Couey was on that list but never arrested until the death of
my daughter.

Through tougher sexual offender registration and tracking sys-
tems, properly funded and enforced, may have protected my daugh-
ter and will protect other children. In Florida, the law is so slack
that the public is only notified of sex offenders when they move,
and that is at the discretion of each Sheriff's Department how they
notify you. The public is not notified when a sexual predator
moves. So we need better notification for the public. We must know
where every John Couey is so we can take the necessary steps to
protect our children.

In addition to the strict registration system, Congress must em-
power law enforcement to go after these guys. If law enforcement
is not empowered and funded to go after these predators, the sys-
tem fails us all again. Additionally, if we are not going to empower
law enforcement, as has been the case in failing to fund the Adam
Walsh Act, the registration and notification becomes that much
more important so that fathers and mothers have the information
they need to protect their children.

How can we say that it will not work or does not work until we
fund it properly and explore what tweaks we need to make to it?

John Couey, a two-time convicted sex offender, on probation,
wore a tracking device. During his time of wearing that tracking
device, we always knew where he was at. He registered. He played
by the rules. He did everything that he was supposed to do. In No-
vember, when they took the tracking device off of him, he had ab-
sconded. It is simple. You as legislators and all organizations, re-
gardless of what organization you are with, all believe in one thing,
and that is the rights of children. These children have the right to
a safe and protected life, and until we implement the right funding
and the right programs for notification and registration, our chil-
dren will continue to pay the price. This is not fair. There is not
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anything fair about it at all. Why do the children have to pay the
price for our mistakes? Thank you.
[The prepared statement of Mr. Lunsford follows:]

PREPARED STATEMENT OF MARK LUNSFORD

Jessie was a beautiful baby. I can remember when she was about one year old, and she
would laugh at me and give me kisses and hugs and pick the raisens out of my cereal as we sat
at the kitchen counter.

I remember when she was about 4 and she would run through the house telling on her older
sister Elizabeth and her brother Gerald, all the time. They're about 10 years older or more than
Jessie. They learned to give her what she wanted. I got more hugs and kisses and I love
you's.

I can remember how she missed her brother and sister when they got older and moved out,
I got more hugs and kisses, she got nephews and a niece. She was about 7 then.

She could drive the bratz through the house in their bratz car. She can operate a D-9
Dozer and a rubber tire loader from her fathers knee. From bumps to bruises, from bandaids
to bicycles, she was a tomboy with her daddy and a very nice young lady for her grandma.

I could go on and on but the best way to describe Jessie is for you to think about the small
child in your life. You know the one, the one you would change the world for.

We were more than father and daughter, we were best friends. As a single father i learned
alot of things about my children that only a single parent could understand. Me and Jessie
would argue about who loved each other the most. (description of how we would show each
that we loved one another).

One day we left North Carolina to see her two nephews and one niece in Ohio. That is
where my older children moved to. We spent two weeks with them that was the first time the
met and the last time they would ever play together. We then ended our trip in Florida where
my parents lived.

My mom and dad are good christian people. They sang gospel music all over Ohio. I can
remember people like the Rambos and Bill Gaither and throwing rocks on top of the church. I
learned to be a good father to my children by being raised by good parents.

Well it was February 2005, we had lived in Florida for a year now with my parents. Now
we really had a house full of love.

On February 24 in the early morning hours about 2 or 3 a.m. she was taken from her bed
from a stranger. For the first few days detectives told me my father knew where Jessie was,
they even said they found her blood on his under clothes. They said he showed no remorse for
Jessies disappearance. They asked me to go into the room I was broken hearted, angry and
confused and I asked my father what he did with Jessie? My father looked at me and said,
Marky honey I dont know where Jessie is and he began to cry.

My father told the detective that he had enough and he was going home. They grabbed
him by his arms and put them behind his back and told him he was not going anywhere. A few
days later, they told me they thought that my mom and dad gave Jessie to someone else to
raise.

Then they said on national T.V. that my mom raised red flags on her polygraph.

Three weeks went by and they found her killer and he confessed and told them where to
find her. She was repeatedly raped, tied with stereo wire and kept in a closet for 3 days. She
was only 150 yards from her bedroom.

John Couey convicted sex offender arrested 23 times or more in his 46 year life took my
little girl, put her in a trash bag and buried her alive at the back door of his home.

I'm sure that when she was dying she was crying for me. I still hear her cries.

As a parent i will never be able to get over the grief of knowing that she was only
150 yards away from me for at least 3 days, while i prayed for her to come home.

Her death was a result of a system that failed her and us. For if we had tougher laws for
registration and good programs for notification this may have prevented her death. Although
John Couey was on probation his probation officer didnt even know he was a convicted sex
offender. The sheriff was advised by the AG office 3 months before the kidnapping to round up
the absconded sex offenders, John Couey was on that list.

But there is more, much more. The day Jessie disappeared, the law enforcement went to
John Couey's address and asked his housemates if they had seen him and they said no and
they never asked to search the trailer.

My heart sank at the trial when another resident of John Couey's trailer admitted that had
the police asked to search the trailer, she would have let them.

On the second day of Jessie's disappearance, one of the residents of the home was visibly
shaking and openly nervous when the police came to the door. This was actually in the police
report. But the never asked to search the trailer. Even worse on February 25, 26 and the 28,
police received tips from people who said that John Couey was a sex offender who was living
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across the street from Jessica. They even identified his address.

No crime victim, no individual or family, should ever have to go through what my family
and I have been through. This has changed everything i ever knew. From the grass being
green and the sky being blue.

My job now is to declare war on child sex offenders and predators and to get you to join
me. Instead of them stalking our kids, we will stalk them. And instead of them being our
worse nightmare we become theirs.

Jessie's law, was past in Florida and is tougher legislation to stop these kinds of crimes.
Since the law first passed in Florida, I have been to many states to speak about Jessie's Law
and at least 37 states have passed it in their jurisdiction.

I lobbied the halls of congress for the Adam Walsh Child Safety Act which the President
signed in 2006. I've lobbied for I.C.A.C and the U.S. Marshalls funding.

You, the Federal Legislator appropriate the money that the Adam Walsh Child Safety Act
needs now. Our childrens very lives depend on you to make that decision. I know Jessie did.

And know that these types of crime are just to heavy for mercy. It's more than mercy can
do. It is an eye for an eye for a child.

On February 12, 2007 jury selection began for the murder trial of Jessica Marie Lunsford
and it was followed by a 3 week trial.

The jury came back with 4 guilty verdicts and recommeded the death penalty. Judge
Howard gave John Couey the death penalty.

Sitting through the trial was one of the hardest things I have ever done. I can't tell you
how many times I wanted to kill him.

Remember people watch out for our children. The child you save could be your own.

Through sexual offender registration and tracking system, properly funded and enforced
may have protected Jessie and will protect other children.

In Florida, the law is so slacked that the public is only notified of sexual offenders, and that
is at the discretion of each sheriffs department. The public is not notified when a sexual
predator moves, So we need better notification for the public. We must know where every
John Couey is so that we can take the necessary steps to protect our children.

In addition to a strict registration system, Congress must empower law enforcement to go
after these guys. If law enforcement is not empowered and funded to go after these predators
the system fails all of us. Additionally if we are not going to empower law enforcement, as has
been the case in failing to fund AWA then registration and notification became that much more
important. So fathers and mothers have the information they need to protect their children.

It's simple, you as legislators and all organizations, whether you are surviving parents
coalition or NCMEC or ACLU we are all for human rights and it's time we all realize our children
need our help to protect their rights for a safe life.
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TESTIMONY OF ROBERT SHILLING, SEATTLE POLICE DEPART-
MENT, SEX AND KIDNAPPING OFFENDER DETAIL, SEXUAL
ASSAULT AND CHILD ABUSE UNIT, SEATTLE, WA

Mr. SHILLING. Mr. Chairman, Committee Members, guests, I'm
honored to be given the opportunity to testify today. My name is
Bob Shilling, and I'm a 29-year veteran of the Seattle Police De-
partment. I've spent the last 19 years as the detective in the Spe-
cial Victims Unit, Sex and Kidnapping Offender Detail. I've written
or coauthored 12 pieces of sex offender legislation that have been
passed into law in Washington State, and testified on the Commu-
nity Protection Act of 1990, which became the first community noti-
fication law in the United States. I'm the only municipal law en-
forcement officer in the United States who is a member of the
Interpol Specialists Group on Crimes Against Children. I currently
serve as Chair of the Sex Offender Management Theme Group.

My experience protecting the public from sex offenders spans two
decades. It is not a job to me, it is a passion. Perhaps my most sig-
nificant experience related to this work comes from the fact that
I'm a survivor of childhood sexual abuse. The abuse spanned a 4-
year period and, without question, marks the darkest days of my
life. T have dedicated my life to doing whatever I can to stop sexual
abuse not only in this country, but also around the world.

Prior to becoming a detective in the Special Victims Unit, I, like
many citizens, believed the only way to manage sex offenders was
to put them on a distant island where they couldn’t victimize any-
one else. My feelings were naive, yet a heartfelt response to a com-
plex problem. My focus then and now has always been victim cen-
tered. What can we do to ensure that we don’t have additional vic-
tims? What can we do to stop sexual abuse before it happens?
What has research taught us? How do we hold sex offenders ac-
countable by making sure they have the tools to succeed once they
are released from incarceration?

Washington State has been in the national forefront of sex of-
fender management and in ensuring public safety from sex crimes.
We have an end-of-sentence review committee that looks at the
risk each sex offender poses to the community prior to the release
from prison. We have a highly regarded sex offender treatment pro-
gram within the prison system and statewide certification of sex of-
fender treatment providers in private practice. We do actuarial risk
assessments on each of our sex offenders in an effort to identify
those who are the most likely to reoffend. This helps put precious
public safety resources where they are needed the most, monitoring
the highest-risk offenders.

We proactively educate our community about sex offenders. We
want the public to be able to protect themselves from known sex
offenders, as well as those who haven’t been caught yet. We also
educate the community that it is in the best interest of public safe-
ty to be invested in the offender’s success when they are released.

I've trained law enforcement officers from all over the world in
the art of educating the community about sex offenders. I've stated
you cannot do community notification without community edu-
cation. To do so is like smoking a cigarette while standing in a pool
of gasoline. Without education, there is misinformation. Misin-
formation leads to heightened anxiety, which in some cases leads
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to vigilantism. The community deserves to know who the high-risk
sex offenders are in the community, about the relatively low sex of-
fender recidivism rates, and what research tells us. Citizens can
and will act responsibly if we are honest with them. They are bet-
ter able to protect themselves and their loved ones when we edu-
cate them about sex offenders.

I ask that you consider how the Sex Offender Registration and
Notification Act, SORNA, impacts the public safety aims of effec-
tively managing sex offenders in the community. The SORNA does
not mandate community education as a component of community
notification. This is a recipe for disaster and leaves citizens trying
to sort out fact from myth, truth from emotion, and what to do
next. This creates public safety concerns and does not have the citi-
zens invested in offenders’ success. It has the opposite effect.

The SORNA mandates offense-based tiering, which is a faulty al-
ternative to actuarial-based tiering used in over 20 States. Citizens
have grown used to level 1 sex offenders as being low risk, level
2 moderate risk, and level 3 high risk. Under SORNA, most sex of-
fenders will be Tier III. That will cause great confusion and anxiety
for the citizens as they believe each of these offenders has a high
risk to reoffend.

That is just not true. Sex offenders differ greatly in their level
of impulsiveness, persistence, risk to the community, and their de-
sire to change their deviant behavior. The assigning sex offender
tiers based on crime and conviction tells us very little about who
this sex offender is and what his or her risk for reoffense may be.
In Washington State, I have the ability to aggravate someone’s risk
level if dynamic risk factors indicate an escalation in risky behav-
ior. I won’t have that ability under SORNA. It is not an effective
way of doing business with the public.

Finally, I ask that you consider the retroactivity aspect of the
SORNA. Research tells us that most sex offenders do not reoffend
sexually over time. In the 2004 study done by the preeminent re-
searchers Harris and Hanson, with a sample of 4,724 sex offenders
over a 15-year follow-up period, 73 percent of sexual offenders had
not been charged with or convicted of another sexual offense.
Under the SORNA, law enforcement will be responsible for review-
ing the criminal history of anyone brought back into the system,
even for a nonsexual criminal offense. If they were once convicted
of a sex offense, regardless of how long ago that conviction was, the
offender will be required to register as a sex offender. This will be
very labor-intensive and costly. Our time and efforts and resources
are more effectively spent focusing on moderate- to high-risk sex of-
fenders, not sex offenders who committed their crime 25 or 30
years ago and have not reoffended in a sexual way.

Thank you for your time and your thoughtful consideration.

Mr. Scort. Thank you.

[The prepared statement of Mr. Schilling follows:]

PREPARED STATEMENT OF BOB SHILLING

Mr. Chairman, Committee Members, Guests, I am honored to be given the oppor-
tunity to testify today. My name is Bob Shilling. I am a twenty-nine year veteran
of the Seattle Police Department. I have spent the last nineteen years as a detective
in the Special Victim’s Unit, Sex and Kidnapping Offender Detail. I have written
or co-authored 12 pieces of sex offender legislation that have been passed into law
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in Washington State, and testified on the Community Protection Act of 1990, which
became the first community notification law in the United States. I am the only mu-
nicipal law enforcement officer in the United States who is a member of the Interpol
Specialists Group on Crimes Against Children. I currently serve as Chair of the Sex
Offender Management Theme Group.

My experience in protecting the public from sex offenders spans two decades. It’s
not a job to me it’s a passion. Perhaps my most significant experience related to
this work comes from the fact that I am a survivor of childhood sexual abuse. The
abuse spanned a four-year period and without question marks the darkest days of
my life. I have dedicated my life to doing whatever I can to stop sexual abuse, not
only in this country, but also around the world.

Prior to becoming a detective in the Special Victims Unit, I like many citizens,
believed the only way to manage sex offenders was to put them on a distant island
where they couldn’t victimize anyone else. My feelings were naive, yet a heartfelt
response to a very complex problem. My focus then and now has always been victim
centered. What can we do to ensure we don’t have additional victims? What can we
do to stop sexual abuse before it happens? What has research taught us? How do
we hold sex offenders accountable while making sure they have the tools to succeed
once they are released from incarceration?

Washington State has been in the national forefront of sex offender management
and in ensuring public safety from sex crimes. We have an End of Sentence Review
Committee that looks at the risk each sex offender poses to the community prior
to their release from prison. We have a highly regarded sex offender treatment pro-
gram within the prison system, and statewide certification of sex offender treatment
providers in private practice. We do actuarial risk assessments on each of our sex
offenders in an effort to identify those who are most likely to re-offend. This helps
put precious public safety resources where they are needed the most; monitoring the
highest risk offenders. We proactively educate our community about sex offenders.
We want the public to be able to protect themselves from known sex offenders, as
well as those who haven’t been caught yet. We also educate the community that it’s
in the best interest of public safety to be invested in the offender’s success when
they are released.

I've trained law enforcement officers from all over the world in the art of edu-
cating the community about sex offenders. I've stated: “You can’t do community noti-
fication without community education. To do so is like smoking a cigarette while
standing in a pool of gasoline.” Without education there’s misinformation. Misin-
formation leads to heightened anxiety, which in some cases, leads to vigilantism.
The community deserves to know who the high-risk sex offenders are in the commu-
nity, about the relatively low sex offender recidivism rates, and what research tells
us. Citizens can and will act responsibly if we are honest with them. They are better
able to protect themselves and their loved ones when we educate them about sex
offenders.

I ask that you consider how the Sex Offender Registration and Notification Act
(SORNA) impacts the public safety aims of effectively managing sex offenders in the
community. The SORNA does not mandate community education as a component of
community notification. This is a recipe for disaster and leaves citizens trying to
sort out fact from myth, truth from emotion, and what to do next. This creates pub-
lic safety concerns and does not have the citizens invested in offender success. It
has the opposite effect.

The SORNA mandates offense based tiering, which is a faulty alternative to actu-
arial risk based tiering used in over 20 states. Citizens have grown used to level
one sex offenders being low risk, level 2 moderate risk, and level three high risk.
Under SORNA, most sex offenders will be tier 3. That will cause great confusion
and anxiety for the citizens, as they believe each of these offenders is a high risk
to re-offend. That just is not true. Sex offenders differ greatly in their level of impul-
siveness, persistence, risk to the community, and their desire to change their devi-
ant behavior. Assigning sex offender tiers based on crime of conviction tells us very
little about who this sex offender is and what his or her risk for re-offense may be.
In Washington State, I have the ability to aggravate someone’s risk level if dynamic
risk factors indicate an escalation in risky behavior. I won’t have that ability under
SORNA. Their tier is their tier. It is not an effective way of doing business with
the public.

Research tells us that 90% of victims under age 12 knew their abuser. That num-
ber is 66% when the victim is between 18 and 29 years old. (Tjaden & Thoennes
2000) Under the SORNA, all sex offenders will be subject to broad based Internet
dissemination (community notification) regardless of risk. When we know that most
victims of sexual abuse know their abuser, and in a large proportion of cases it’s
a family member, Internet notification increases the likelihood that the victim will
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be identified. Victims tell us that their greatest concerns are their family knowing
about the assault (71%), and people outside the family knowing about the assault
(68%). (Kilpatrick, Edmunds, Seymour (1992) Rape in America.) The last thing we
want to do is create disincentives to victims and their families to report.

Finally, I ask you to consider the retroactivity aspect of the SORNA. Research
tells us that most sex offenders do not re-offend sexually over time. In a 2004 study
done by the pre-eminent researchers Harris and Hanson, with a sample of 4,724 sex
offenders over a 15-year follow-up period, “73% of sexual offenders had not been
charged with or convicted of another sexual offense.” Under the SORNA, law en-
forcement will be responsible for reviewing the criminal history of anyone brought
back into the system even for a non-sexual criminal offense. If they were once con-
victed of a sex offense, regardless of how long ago that conviction was, the offender
will be required to register as a sex offender. This will be very labor intensive and
costly. Our time, efforts, and resources are more effectively spent focusing on mod-
erate to high-risk sex offenders, not sex offenders who committed their sex crime
25 or 30 years ago have not re-offended in a sexual way.

Thank you for your time and your thoughtful consideration.
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Mr. ScoTrT. Ms. Borror.

TESTIMONY OF AMY BORROR, PUBLIC INFORMATION OFFI-
CER, OFFICE OF THE OHIO PUBLIC DEFENDER, COLUMBUS,
OH

Ms. BORROR. Thank you, Mr. Chairman and Members of the Sub-
committee. The Office of the Ohio Public Defender is, of course,
concerned about the constitutional rights of our clients, but we are
also concerned about obstacles that prevent our clients from lead-
ing crime-free lives. We work with law enforcement, prosecutors,
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victims groups, treatment providers and child advocates on this
issue because we are all committed to a common goal: reducing the
incidence of sexual abuse in our society. And personally, as some-
one who has several friends who have been victims of sexual abuse,
I am concerned with not just the stated goals of policies aimed at
improving public safety, but also with the practical effects those
policies have on the safety of my loved ones.

Without a doubt, the Adam Walsh act is well intentioned, but the
practical effects of SORNA contravene the act’s well-intended goals.
In the 15 months since Ohio enacted Senate bill 10, its attempt to
implement the Adam Walsh Act, at least 6,352 petitions have been
filed challenging the new law. Ohio’s courts of appeals have issued
decisions in at least 59 cases. The Buckeye State’s Sheriffs’ Asso-
ciation estimates that the new law has increased sheriffs’ work-
loads by 60 percent.

County courts and prosecutors have interpreted the new law dif-
ferently, and many courts have stayed enforcement of the law until
the Ohio Supreme Court rules on its constitutionality.

The Adam Walsh Act, which is intended to create uniformity in
sex offender registration across States, has instead resulted in tre-
mendous variation across Ohio’s counties. Prior to adopting Senate
bill 10, Ohio had a risk-based classification system. That had re-
sulted in a registry that closely resembled what research tells us
about sex offender recidivism. The vast majority of offenders were
in the lower two tiers, and only 18 percent were labeled as sexual
predators found by a judge to be likely to reoffend. Ohio’s registry
now includes 54 percent of offenders in Tier III.

Ohio’s old registry was potentially a useful public safety tool. The
4,000 offenders labeled as sexual predators would rightly garner
the most attention from the public and require the closest super-
vision by law enforcement. But now Ohio’s registry includes more
than 12,000 people in Tier III. Their propensity to reoffend is not
known, but the public will perceive them as dangerous, and law en-
forcement must expend tremendous resources to supervise them.

Under Ohio’s old law, a person convicted of sexual imposition, a
misdemeanor, might have been classified as a sexual predator if a
judge found him likely to reoffend. Now, however, the judge is
mandated to classify that person in Tier 1. Instead of being able to
properly label this high-risk offender, the court must instead wait
until another offense is committed and another victim is created.

Sex offender registration laws are supposed to be aimed at pro-
tecting the public from future crimes, but the Adam Walsh Act
looks only at past offenses and labels offenders based on those,
without considering what they’re likely to do in the future. One of
the primary objections to the Adam Walsh Act is the requirement
that the States apply the law retroactively, but the act itself was
not retroactive. It delegated authority to the Department of Justice
to determine its applicability to those convicted prior to the law’s
enactment.

Retroactive application presents separation of powers issues, as
State legislatures, acting on a directive from the executive branch
of the Federal Government, reverse decisions made by judges. And
plea deals entered into before the act raise additional legal con-
cerns. Applying the act retroactively subjects States to lengthy and
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expensive constitutional challenges that could be avoided by apply-
ing the act prospectively only.

The act’s inclusion of juveniles on the Internet registry is another
cause of great concern. Neurological science shows us that chil-
dren’s brains are physically different from adults’ brains. Treat-
ment provided during this critical stage of development will impact
the way a child’s brain develops. As a result, juvenile sex offenders
are especially amenable to treatment and significantly less likely
to reoffend.

Many juvenile sex offenders are intrafamilial. In these situations,
the offender and the victim receive much-needed treatment only if
their parents seek help. Undoubtedly, many parents will be unwill-
ing to ask for help if doing so resigns one child to a lifetime of in-
clusion on an Internet registry. As a result, neither the offender or
the victim will receive the treatment they need.

Including children on an Internet registry also puts those chil-
dren at risk for being targeted for abuse. A pedophile could use the
on-line registry to find victims, as the registry provides him with
the names, pictures and home addresses for children as young as
14. Many juvenile sex offenders were victims before they committed
their offenses and are especially vulnerable to further victimiza-
tion.

The practical effects of the Adam Walsh Act contravene the act’s
well-intended goals. An act intended to unify registries across the
country has instead placed an incredible burden on courts and law
enforcement and created confusion from one jurisdiction to another.
A law aimed at protecting children from sexual predators instead
places thousands of juveniles on an on-line registry and into harm’s
way. A system meant to simplify sex offender classification has in-
stead muddled the meaning of offenders’ designations and lets the
public to only speculate about which prior offenders might pose a
future risk.

Mr. Chairman and Members of the Subcommittee, thank you for
this opportunity to testify today.

[The prepared statement of Ms. Borror follows:]
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issued blanket orders staying enforcement of the new law and allowing persons retroactively
affected by the law to continue registering under Ohio’s prior sex offender classification and
registration scheme until the Supreme Court of Ohio issues a ruling on the constitutionality of
SB 10.

The impact of the new law on offenders varies greatly, depending on the county in which they
reside. An offender may have to file a challenge to his reclassification as a civil motion or as a
motion in his original criminal case. A civil filing fee, ranging from $10-$300, may be assessed.
If the offender is indigent, counsel may or may not be appointed at state expense. While the
challenge petition is pending, the county sheriff may or may not send out community notification.
And, the judge considering the offender’s challenge petition may consider constitutional
challenges to the offender’s reclassification, or may simply view the hearing as an opportunity to
correct any errors that may have occurred in the reclassification.

The effect of SB 10 on Ohio was stated succinctly by Franklin County Common Pleas Court
Judge David E. Cain: “It's a mess created by politicians, and it’s going to be a mess for the
courts to sort out.”

Changes to Ohio’s sex offender reqgistry and classification scheme

The transition from a risk-based classification system to an offense-based system has turned
Ohio’s sex offender registry upside down.

Prior to adopting SB 10, Ohio had a risk-based sex offender classification system. After a
conviction of or plea to a sexually oriented offense, a hearing was held to determine whether the
offender was likely to commit another sex offense in the future. While these proceedings were
deemed to be civil in nature, the Ohio legislature recognized that the offenders needed
procedural protections. At the hearing, the offender and the prosecutor could present evidence,
call and examine witnesses and expert witnesses, and cross-examine witnesses and expert
witnesses. The offender had the right to be represented by counsel and, if indigent, to be
provided counsel at state expense. The state had the burden to prove, by clear and convincing
evidence, that the offender was likely to reoffend. And, the offender had the right to appeal an
adverse ruling.

Simplifying Ohio’s risk-based classification system a bit, offenders could be classified into one of
three categories. An offender who had been convicted of or pled to a sexually oriented offense,
but who had not been found likely to re-offend, was labeled a sexually oriented offender. An
offender who had a prior conviction for a sexually oriented offense, but had not been found likely
to re-offend, was labeled a habitual sexual offender. And an offender who had been convicted
of or pled to a sexually oriented offense, and had been found likely to commit another sex
offense in the future, was labeled a sexual predator. These three categories roughly translate,
in duration and requirements of registration, to the Adam Walsh Act’s Tier |, Tier I, and Tier I,
respectively.

The state’s risk-based classification system had resulted in a registry that looked much like what
scientific research tells us about the likelihood of sex offender recidivism: 77% of Chio sex
offenders were classified as sexually oriented offenders, 4% were labeled habitual sexual
offenders, and 18% were |abeled sexual predators. After implementing SB 10, Ohio's registry
became top-heavy: only 13% of offenders are classified in Tier |, 33% are in Tier ll, and 54%
are in Tier Il
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much better job of addressing the stated aim of sex offender registries: protecting the public
from future criminal acts.

In its position paper on the Adam Walsh Act, the National Alliance to End Sexual Violence
(NAESV), a victim advocacy organization that conducts the public policy work of state sexual
assault coalitions and rape crisis centers, states that, “over-inclusive public notification can
actually be harmful to public safety by diluting the ability to identify the most dangerous
offenders and by disrupting the stability of low-risk offenders in ways that may increase their risk
of re-offense. Therefore, NAESV believes that internet disclosure and community notification
should be limited to those offenders who pose the highest risk of re-offense.”

The Adam Walsh Act, however, is not concerned with the likelihood of future crimes. It looks
only at past offenses and labels offenders based on those past offenses, without considering
what those offenders might do in the future.

Retroactivity

One of the primary objections to the Adam Walsh Act concerns the requirement that states
apply the law retroactively to persons who offenses predate the enactment of the Act. Itis
important to remember, however, that the Adam Walsh Act as passed by Congress was not,
itself, retroactive. Rather, the Act delegated authority to the Department of Justice to interpret
and administer the Act's registration provisions, and to determine the applicability of those
provisions to offenders who were convicted prior to the enactment of the Act* The Guidelines
for implementation of the Adam Walsh Act, issued by the Department of Justice’s SMART
Office, require that the Act be applied retroactively to persons with convictions for sex offenses
who are incarcerated or under supervision; who are already subject to a pre-existing sex
offender registration system; and who re-enter the justice system because of another crime,
regardless of whether it is a sex offense.

Congress did not mandate that all sex offenders be reclassified, and certainly did not require
that those offenders who have completed their period of registration be re-registered under the
new provisions of the Adam Walsh Act. Applying the Adam Walsh Act’s classification,
registration, and notification requirements retroactively, as required by the Guidelines,
unnecessarily subjects states to lengthy and expensive constitutional challenges that could be
avoided simply by applying the Act prospectively only.

Retroactive application of the Adam Walsh Act presents separation of powers issues, as state
legislatures, acting on a directive handed down by the executive branch of the federal
government, will be reversing decisions made by judges. In Ohio, the retroactive application of
SB 10 legislatively overturned thousands of legal decisions of trial court judges—to not label
offenders as sexual predators—simply because offenses committed many years ago fall into a
certain Tier, as defined by the Act.

Plea deals that predate the enactment of the Adam Walsh Act and states’ implementation
legislation raise additional legal problems. There are thousands of offenders in Ohio who, since
the enactment of Ohio’s prior sex offender registration system, had pled guilty to sex offenses.

3hn’n://\a.lww.n&ez@v.arq!Policvo.iJme._rs/Adam Walsh_SumMarch07.pdi

142 U.S.C. Sec. 16913(d) provides that “[tlhe Attorney General shall have the authority to specify the
applicability of the requirements of this subchapter to sex offenders convicted before July 27, 2006...."
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Many of them pled guilty to offenses that would, under the Adam Walsh Act, be Tier |l offenses.
But those offenders were labeled, by a judge, as sexually oriented offenders (similar to Tier [},
not as sexual predators (similar to Tier Ill). In many cases, that label of sexually oriented
offender was part of a plea bargain, agreed to by the State of Ohio, through the office of the
county prosecutor.

Those plea deals are contracts: the defendant agreed to give up his or her right to trial and
agreed to go to prison, and in exchange, the State agreed that the defendant would not be
labeled a sexual predator. But now, with SB 10 being applied retroactively, thousands of
offenders will be notified that, because of the offense to which they pled guilty, they are being
reclassified as Tier |ll offenders and subjected to lifetime registration and verification duties.
The State of Ohio, which years ago entered into these contracts and agreed to less-severe
labels, has now unilaterally altered thousands of contracts. And, as a result, has made onerous
changes in thousands of people’s lives, changes that were neither anticipated nor necessary.

The cost to states and their court systems of the retroactive application of the Adam Walsh Act
could take many forms: class action lawsuits; thousands of motions to withdraw pleas; and
lawsuits for damages after offenders lose their jobs, are forced to move, or appear on an
internet registry after being told they would not. And, perhaps most costly, defendants’
unwillingness to enter into future plea agreements, knowing that at any time, any branch of
government at any level may choose to breach the State’s obligations in that contract.

The retroactive application of the Adam Walsh Act's classification, registration, and notification
requirements runs afoul of fundamental fairness. It has, and will continue to, unduly burden
court systems and prove costly for the states. Congress, with its one-sentence delegation of
authority to the Department of Justice, surely did not intend to levy such a cost on the states
and their courts.

The Act’s application to juveniles

The juvenile court system is based on the fundamental belief that children can be rehabilitated.
Indeed, juveniles’ inherent amenability to rehabilitation has been recognized by the United
States Supreme Court. In its 2005 opinion in Roper v. Simmons, which declared the death
penalty for juveniles unconstitutional, the Court stated:

The reality that juveniles still struggle to define their identity means it is less
supportable to conclude that even a heinous crime committed by a juvenile is
evidence of irretrievably depraved character. From a moral standpoint it would
be misguided to equate the failings of a minor with those of an adult, for a
greater possibility exists that a minor's character deficiencies will be reformed.

The emerging field of neurological science tells us that children’s brains are physically different
from the brains of fully mature adults, and that as a result, they are not only more likely to
engage in risk-taking behavior, but also more amenable to treatment. In children and
adolescents, the prefrontal cortex is not yet “hardwired” to the rest of brain. It is this part of the
brain that plays a critical role in decision making, problem solving, and being able to anticipate
the future consequences of today’s actions. Until the prefrontal cortex becomes fully connected,
children must rely on another part of the brain for decision making: the amygdala, which
processes emotional reactions and is the part of the brain known for the “fight or flight”
response.
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While this period of brain development can lead to children behaving irrationally, making poor
decisions, and overreacting to perceived threats, it is also what makes children especially
amenable to treatment. Treatment provided during this critical stage of development to a child
who is sexually inappropriate or abusive will impact the way that child’s brain continues to
develop; as a result, juvenile sex offenders are known to be especially amenable to treatment,
and thus significantly less likely to reoffend.

According to the Ohio Association of County Behavioral Health Authorities, research shows that
“with treatment, supervision and support, the likelihood of a youth committing subsequent sex
offenses is about 4-10 percent.”® And a compilation of 43 follow-up studies of the re-arrest
rates of 7,690 juvenile sex offenders found an average sexual recidivism rate of 7.78 percent.®

Additionally, the American Psychological Association has noted that because “adolescent
sexual offending is different from adult sexual offending in its motivation, nature, extent, and
response to intervention ... [rlesearch has consistently shown that the majority of children and
teenagers adjudicated for sex crimes do not become adult offenders.” The National Center on
Sexual Behavior of Youth has conducted an extensive review of the available research on
juvenile sex offenders, and has concluded that adolescent sex offenders have fewer numbers of
victims than do adult offenders, and engage in less serious and aggressive behavior.®

The inclusion on a public registry of all children who are adjudicated delinquent of certain sex
offenses is fraught with problems that undermine both the history of the juvenile court system
and the purpose of the Adam Walsh Act. It ignores the very foundation of this country’s juvenile
court system: a belief, confirmed by scientific research, that children can and should be
rehabilitated. And it dilutes the effectiveness of the public registry as a public safety tool, by
flooding it with thousands of juvenile offenders, 80-86 percent of whom will never commit
another sex offense.

Juveniles who are amenable to treatment and who are successfully rehabilitated have no place
on a public registry of violent adult sex offenders. Those who interact with each child
individually—juvenile court personnel working in conjunction with treatment providers—should
continue to be allowed to determine whether a child’s offense was a youthful indiscretion, a
manifestation of a mental iliness or other behavioral health problem, or a sign of a child who is
not amenable to treatment and who poses an ongoing threat to public safety.

Including children on an internet-based registry also puts those children at risk of being targeted
for harassment and abuse. A pedophile could use the online registry to find victims. The
registry will provide him with the names, pictures, and home addresses for children as young as
14, as well as the names of the schools they attend, the cars they drive, their license plate
numbers, and other identifying information. Many juvenile sex offenders were themselves
victims before they committed their offenses, and are especially vulnerable to further
victimization.

s htlos /secure digital-cemmunity. com/enalish/gacbha. org/includes/downinads/volume3issued . ndf
© Michael F. Caldwell, What We Do Not Know About Juvenile Sexual Reoffense Risk. Child
Maltreatment, Vol. 7, No. 4, Sage Publication, November 2002 (291-302).
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Additionally, many juvenile sex offenses are intra-familial. During deliberations in the Chio
General Assembly on SB 10, testimony was heard from several parents with a child who
sexually offended on a sibling. Those parents testified about the conflicts they face, as parents
of both a juvenile sex offender and a victim of sexual abuse. In these situations, the offender
and the victim receive much-needed treatment only if their parents are willing to speak up and
seek help. Undoubtedly, many parents will be unwilling to ask for help if doing so resigns one
child to a lifetime of inclusion on an internet-based registry, with all the restrictions on schooling,
employment, and residency it entails, as well as potential threats to that child’s safety. As a
result, in many instances, neither offender nor victim will receive the treatment they need.

The risk of mandatory, lifetime inclusion on a public registry will also mean that children facing
charges for sex offenses will be less likely to plead guilty and more likely to go to trial, thus
exposing the victim and others to the trauma of testifying and to other intrusive aspects of the
criminal justice system. And children’s defense counsel will certainly work to get sex offense
charges reduced to non-sex offense charges, such as assault, in order to avoid the severe
consequences of lifetime inclusion on the public registry. But a child adjudicated delinquent for
assault is unlikely to receive sex offender treatment, which results in tremendous lost
opportunities for treatment and the prevention of further harm.

The list of offenses to be included on the public registry may seem to target only the “worst of
the worst” of juvenile sex offenders. But in Ohio, the offenses recognized as equating to the
federal definition of “aggravated sexual abuse’—rape, sexual battery, and gross sexual
imposition—include a wide range of behaviors.

Several years ago, my office represented “Brian,” a 16-year-old boy. On the school bus, Brian
sat next to a 15-year-old girl whom he had dated previously. He touched his former girlfriend’s
breasts through her clothes, and attempted, unsuccessfully, to put his hand down her pants.
The girl testified at trial that Brian had put his hand down her pants “[a]bout to the knuckle line.”
Brian was adjudicated delinquent for attempted rape and gross sexual imposition.

In another example of a client my office represented, “Zach,” a 14-year-old boy, and several
other children had been at a friend’s house without parental supervision. Zach and some of the
boys had stolen bottles of alcohol, and the girls had set up a tent in the yard. At some point in
the evening, Zach and a 10-year-old girl, who "had become boyfriend and girlfriend earlier that
day,” were lying on their sides next to each other in the tent. He put his arm over the girl’'s
midsection and touched her “below her beltline” but “did not put his hand in between her legs.”
Zach was adjudicated delinquent for gross sexual imposition on a victim under the age of 13.

My office also represented “Michael,” whose case highlights many of the problems typically
found in juvenile courts. Michael was removed from his mother's custody at the age of 11, after
being physically abused, and over the next several years was placed in seven different foster
homes. He is very low-functioning and has been diagnosed with attention deficit disorder,
extreme mood swings, and reactive attachment disorder. Despite this, Michael was adjudicated
delinquent for gross sexual imposition without being represented by counsel. Michael certainly
should have been evaluated for his competency to face the GSI| complaint, but he had no
attorney to raise the issue, and Ohio lacks a competency statute for juveniles.

The Adam Walsh Act purports to protect society from dangerous sexual predators, like the adult
pedophiles, unknown to their victims, who kidnapped, sexually assaulted, and murdered Adam
Walsh, Jacob Wetterling, Jessica Lunsford, and the other children for whom the legislation is
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named. But, with the overly broad requirements of the Adam Walsh Act and Ohio’s SB 10,
Ohioans instead find themselves “protected” from children like Brian, Zach, and Michael.

The year that Ohio implemented the Adam Walsh Act also marked the 40™ anniversary of /n re
Gault, the landmark U.S. Supreme Court decision that granted many basic due process rights to
children in juvenile court, including the right to advance notice of the charges, the right to a fair
and impartial hearing, and the right to be represented by counsel. But Gault did not grant full
due process protections to juveniles facing delinquency complaints. Notably absent are a
child’s right to a grand jury determination of probable cause and the right to an open and speedy
trial by jury. And, at least in Ohio, juveniles have yet to fully realize the promises of Gauft. A
recent study found that two-thirds of children facing unruly or delinquency complaints are not
represented by counsel when they appear in Ohic’s juvenile courts.®

The failure to fully protect juveniles’ constitutional rights is certainly not limited to Ohio. Last
month, two Luzerne County, Pennsylvania judges pled guilty to receiving $2.6 million in
kickbacks to send juveniles to certain juvenile detention facilities. A lawsuit filed by the Juvenile
Law Center on behalf of 70 families affected by this scandal alleges that the two judges violated
the rights of juveniles in ways that went beyond the kickback scheme.” The lawsduit asserts that
in “a wave of unprecedented lawlessness,” the judges failed to advise youth of their right to
counsel, accepted their guilty pleas without explaining the charges against them, and garnished
the wages of their parents to pay the costs of detention. If Pennsylvania were to adopt the
Adam Walsh Act's overly broad offense-based system, some of these youth, forced to enter
admissions to sexual offenses in courts that showed complete disregard for their constitutional
rights, would automatically be labeled Tier |l and subject to lifetime registration and notification.

The Guidelines for implementation, issued by the SMART Office, instruct that “registration need
not be required on the basis of a foreign conviction if the conviction ‘was not obtained with
sufficient safeguards for fundamental fairness and due process....” The Guidelines fail to
acknowledge, however, that only limited due process protections are offered to children in
Jjuvenile court. By placing juvenile sex offenders on a public registry, the Adam Walsh Act
imposes adult sanctions on juvenile defendants. It treats a select group of children who appear
in juvenile court differently than other children who appear in juvenile court; it treats them more
like adult sex offenders than like children. And it does so without regard to the limited due
process protections offered to children in juvenile court.

Limited due process protections make the retroactive application of the Adam Walsh Act
especially inappropriate for juveniles. Children who have already been through the juvenile
court system—without full due process protections and perhaps without even being represented
by counsel—could never have anticipated that lifetime inclusion on a public registry would
someday be a consequence of their juvenile court proceeding.

Recognizing the unique qualities and needs of children, the juvenile court system was
established to focus on treatment, supervision, and control, rather than solely on punishment.
Inclusion on a public registry, though, will significantly limit treatment and aftercare options for
juvenile sex offenders. Many group homes, foster homes, and community placements will not
accept children with sex offenses in their histories. Children on a public registry with community
notification requirements will be nearly impossible to place for or after treatment. As a result,
many juvenile sex offenders will be kept in juvenile correctional facilities far beyond the time it
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takes them to complete treatment. Children will be incarcerated not because they need further
treatment or pose a risk to public safety, but only because public policy will prevent them from

going anywhere else. This is a dramatic, and ill-advised, shift in the focus of the juvenile court
system from treatment to punishment.

Subjecting juvenile sex offenders to the same sanctions as adults raises legal and scientific
questions about culpability and punishment, and the registration and notification requirements
are inconsistent with the purposes of juvenile court: treatment and rehabilitation. Inclusion on
an internet-based public registry will subject juveniles to social ostracism, limit access to
educational and work opportunities, make it more difficult for juveniles to be placed with family
or friends, and limit residential treatment options. And treating juvenile sex offenders in the
same manner as adult sex offenders with respect to reporting, notification, and length of
classification, even though juveniles have fewer legal rights and protections than adults,
presents legal and Constitutional problems.

The plain language of the Adam Walsh Act requires that all children age 14 and older who are
adjudicated delinguent for offenses “comparable to or more severe than aggravated sexual
abuse” be included on the public, online registry of sex offenders. But the negative
consequences of doing so—fewer intra-familial crimes being reported, fewer offenders and
victims receiving treatment, and children on the registry being targeted for abuse and
exploitation, to name only a few—would actually put states out of compliance with the stated
intent of the Adam Walsh Act: protecting children from violent sex offenders.

Substantial compliance and SORNA as a “floor”

The Adam Walsh Act requires substantial implementation, and the Guidelines issued by the
SMART Office purport to require substantial compliance. But the definition of “substantial” is
unclear, and leaves states uncertain about their options to tailor the Act to their systems and
needs.

The Guidelines offer that the “substantial’ compliance standard “contemplate[s] that there is
some latitude to approve a jurisdiction’s implementation efforts, even if they do not exactly
follow in all respects the specifications of SORNA or these Guidelines.” However, the
Guidelines also say that the Adam Walsh Act presents a set of “minimum national standards,”
and that the Guidelines “set a floor, not a ceiling,” for states’ registration systems.

These two statements, taken together, imply that a state’s implementation efforts do not have to
“follow in all respects” the Adam Walsh Act or the Guidelines, but only if the state chooses to
exceed the requirements of the Act or the Guidelines. These two statements seem to define
“substantial” compliance as something at or above 100 percent compliance. That, of course, is
anillogical and unfounded definition of “substantial,” and clearly goes beyond what is required
by the Adam Walsh Act. The Guidelines instruct that nothing less than strict compliance will be
sufficient, while the Act requires only the substantial implementation of the federal law.

Further, the characterization of the Guidelines as a “floor” is disingenuous. It is akin to
Congress declaring that a speed limit of 95 miles per hour is now the floor for speed limits
across the nation. States could feel free to exceed that requirement and set the speed limit
within their jurisdiction at a higher rate, but 95 miles per hour would be the new national
minimum. Qhio and other states, with speed limits ranging from 55 to 75 miles per hour, would
be left staring upward at the 95-mile-per-hour floor, wondering how to achieve that level,
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Mr. ScorT. Thank you. And I want to thank all of our witnesses
for their testimony.

We'll now begin questions under the 5-minute rule, and I will
recognize myself for 5 minutes.

Ms. Carter, you indicated that we should be using—making deci-
sions based on evidence. What is the evidence and what works and
what doesn’t work under SORNA?



121

Ms. CARTER. Excuse me. Did you say under SORNA, or just gen-
erally?

Mr. Scotrt. Well, I start with SORNA.

Ms. CARTER. Okay. I will start with SORNA.

Well, unfortunately, there has been very little study of the issue
of registration and notification. There have been a handful of stud-
ies conducted across the country, and some of them have slightly
conflicting results, but overall they have not demonstrated to be ef-
fective in terms of reducing recidivism risk among offenders.

Mr. ScoTT. Are there any studies that show that notification or
registration reduced the incidence of sexual abuse of children?

Ms. CARTER. Can I defer to one of my colleagues?

Mr. SCOTT. Sure.

Ms. CARTER. Detective, do you want to talk about the Wash-
ington study?

Mr. SHILLING. There was a study done by the Washington State
Institute for Public Policy that took a look at community notifica-
tion and whether or not community notification worked. And what
they found out is that it was statistically insignificant whether or
not notification worked versus those who had reoffended without
having been the subject of community notification. And so far that
is the only study that I'm aware of that has been done taking a
look at the actual aspects of community notification on whether it
works or not.

Mr. Scott. Thank you.

Ms. Rogers, what does notification—what does notification mean
in the regulations?

Ms. ROGERS. Community notification means that jurisdictions
are required to make available to their citizens information when
a sex offender comes into their community to live, go to school or
work.

Mr. ScoTT. And exactly how do you notify the community?

Ms. ROGERS. It is up to the discretion of the community, to the
jurisdiction how they want to do that. It can be done through e-
mail, registered mail, pamphlets, telephone. It is completely discre-
tionary.

Mr. ScorT. When somebody moves into an area, how wide an
area gets notified?

Ms. ROGERS. Again, that wasn’t listed in the act. It is completely
discretionary.

Mr. ScoTT. The regulations don’t speak to that?

Ms. ROGERS. No, they didn’t. What we did was we put together
a system where every individual could register up to five addresses
that were of interest to them, and they could receive notification
up to a 4-mile radius around each of those addresses whenever a
sex offender registered within that radius.

Mr. SCOTT. So you could sign up for notification. Would everyone
in the 4-mile radius get notified when the person moves into the
neighborhood?

Ms. ROGERS. Only the people who had signed up, if the commu-
nity only had the community notification system that the SMART
office set up. Many jurisdictions also have secondary systems of
mailings, telephone, pamphlets, et cetera.
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M;" ScoTT. If somebody is registered, do they have a tracking de-
vice?

Ms. ROGERS. It is not required under the act.

Mr. ScoTT. Mr. Shilling, you indicated a need to prioritize. What
did you mean by that?

Mr. SHILLING. We want to be able to target our resources toward
the highest-risk offenders. They are the ones that have the greatest
risk of reoffending. So using actuarial risk assessment models,
we're able to target those offenders who are at highest risk to re-
offend and make more visits on them than what even SORNA re-
quires.

Mr. ScoTT. Are there other things you can do other than notifica-
tion and registration to reduce the chance that the children in the
area and the neighborhood may be victimized?

Mr. SHILLING. Well, one of the things that I am a very firm be-
liever in is in community education. And I believe that i1s how we
have the best chance of preventing some of this, so that when we
go out and do community education meeting, citizens see what the
red flags are. I have done many, many meetings where people have
come up to me afterwards and said, wow, I wish I had this infor-
mation before.

Mr. ScortT. Is that just with known sex offenders who may be
recidivating, or protecting yourself from sex offenders who might
not have been already convicted?

Mr. SHILLING. When we do community education, we do it on sex
offenders in general. We want to protect them from all sex offend-
ers, not just the ones that they know about.

Mr. ScotT. Thank you.

My time is expired. Mr. Gohmert.

Mr. GOHMERT. Thank you, Chairman.

Well, taking some things up in order, Ms. Rogers, why did it take
the SMART office 2 years to produce the SORNA guidelines? It
doesn’t sound very smart.

Ms. ROGERs. The SMART office had no staff besides myself and
a detailee from the U.S. Attorney’s Office until January of 2008. On
my own I was implementing SORNA, providing national training,
and sorting technical assistance and, with the help of Office of
Legal Policy, writing the proposed guidelines. They went out for
public comment for 71 days during the summer of 2007. They were
complete and went into review through the Department of Justice
for the final guidelines in February of——

Mr. GOHMERT. Why were you so shorthanded all that time?

Ms. ROGERSs. I had no staffing FTEs.

Mr. GOHMERT. You were shorthanded because you didn’t have
staffing. Yeah, I might have guessed that. But why did you have
no staffing?

Ms. ROGERS. There were no available slots to hire anyone into.
There was no funding.

Mr. GOHMERT. Okay. That’s the bottom line.

Ms. Devillier, we had a crime hearing down in New Orleans a
couple of years ago, and I was shocked at that time. And I'm glad
youre here because I'm curious if it is still going on. But having
been a former judge, and we've got another former judge over here,
I was shocked that there was a system in place in the Louisiana
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criminal system that a defense attorney could contact a judge uni-
laterally, ex parte, and seek to get a bond lowered for his client.
And if the judge lowered it so that the defendant could make it,
then the court of the judge that lowered it got a cut of the bond.
Is that still in place? I was kind of surprised that existed any-
where. Is that system still in place where the court can get a cut
of the bond they lower?

Ms. DEVILLIER. I really can’t speak to that. Are you speaking in
Orleans Parish?

Mr. GOHMERT. I understood it was a Louisiana law that allowed
the ex parte communication and then the judge to get part of the
bond. Or not the judge, no. It is the court. It is not the actual
judge. But you're not aware?

Ms. DEVILLIER. I'm not aware.

Mr. GOHMERT. Well, with regard to the Louisiana sex offender
registry, what would you require in a Louisiana system if you were
making the law that would be different from what the SORNA re-
quires?

Ms. DEVILLIER. Thank you for that question.

Louisiana has drafted legislation——

Mr. GOHMERT. But I'm asking you personally. You're the witness
here.

Ms. DEeVILLIER. Well, I worked—I was one of the lead
crafters

Mr. GOHMERT. So they did exactly what you wanted then?

Ms. DEVILLIER. It is not exactly what I wanted. We tried to abide
by some of the things that we didn’t necessarily agree with.

Mr. GOHMERT. But I'm asking exactly what you wanted.

Ms. DEVILLIER. We have done in Louisiana the three tiers.

Mr. GOHMERT. But I'm asking exactly what you’d put in the reg-
istry if you were doing it.

Ms. DEVILLIER. What I would say to you is that I cannot speak
to risk assessment versus offense-based. I certainly agree that risk
assessment has——

Mr. GOHMERT. Well, you had mentioned, then—if you can’t tell
me, then let me ask you. You had said that you must look to the
age of the victim, and even if that is not an element of the offense,
does Louisiana require presentence investigation reports for a
judge to consider in sentencing?

Ms. DEVILLIER. Well, it would depend on if there was a plea
agreement. If there was a plea agreement, there would be no inves-
tigation.

Mr. GOHMERT. So you don’t require them in all cases then?

Ms. DEVILLIER. I'm sorry?

Mr. GOHMERT. They are not required in all cases?

Ms. DEVILLIER. No, sir.

Mr. GOHMERT. In Texas, they were required in all cases. So there
is no place that it would be part of the record what the victim’s age
was?

Ms. DEVILLIER. No, sir. That is not what I meant to say. If that’s
what you took——

Mr. GOHMERT. Well, you said even when it is not an element of
the offense, how is that due process? As I understood, it was a rhe-
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torical question. So you're saying that in the record there would be
no age even for the victim?

Ms. DEVILLIER. No, sir. There would be—if the—in some cases
the crimes in Louisiana don’t require the age to be put in the bill
of information. What the bill of information would tell you is that
the victim has not attained the age of, say, 16 or 15 or whatever
the elements of the offense was. But my point there, sir, is that the
guidelines require—whether or not it is in the bill of information
or whether or not it is in—and I know that you having been a
judge; you know the prosecutor will give a factual basis. So the age
of the victim might be establishable not just through the bill of in-
formation, but through the factual basis.

But my point was if you tie the tier to the actual age of the vic-
tim, you are tying my hands as a prosecutor to get a plea in a case
when the 25-year registration period or the lifetime registration pe-
riod is hampering a defendant’s willingness to plead guilty in a dif-
ficult child sex case.

Mr. GOHMERT. But if you do agree, how is that not due process?
You said it wasn’t—or you said, how is that due process?

Ms. DEVILLIER. Well, because the age of the victim, if it is not
alleged in the bill of information, it is not a fact that has been es-
tablished in a court of law, because when——

Mr. GOHMERT. That’s what I'm saying. It could be established in
the court of law.

Ms. DEVILLIER. It could be.

Mr. GOHMERT. I mean, even in a presentence report, the par-
ties—if somebody objects to what is in the presentence report, ei-
ther side can object. There is due process in that process, right?

Ms. DEVILLIER. Right.

No. I agree. If it is in the record. There are circumstances where
due process would be afforded because that fact would be in the
record and established on the record. But I will submit to you that
there are many instances where that fact is not in the record.

Mr. GOHMERT. Okay. Thank you. I see my time has expired.

Mr. ScoTT. The gentleman from Puerto Rico.

Mr. PierLUISI. Thank you, Mr. Chairman. I have a couple of
questions for Ms. Rogers.

I kind of understood you to say or imply that a lot of States
would be in compliance by July of this year. Is that so? Is that
what you are

Ms. ROGERS. No.

Mr. PierLUISI. Okay. In your judgment or your expectation, how
many States will be in compliance, roughly speaking, by July of
this year?

Ms. ROGERS. Taking into consideration I left office January 20th,
I no longer am privy to the information coming into the office.
There may be none. And the reason there may be none is because
the guidelines came out in July of ’08; there is much to be done;
there is little to no funding in some jurisdictions; but also because
every jurisdiction, State, territory and tribe knows that they have
two l-year extensions available to them, and they are all taking ad-
vantage of that situation. They know they don’t need to be in com-
pliance for 22 more years. As you push that compliance date down
the line another year or 2 years, if this body decides to do that,
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then you won’t see jurisdictions coming into compliance until that
future date.

Mr. PIERLUISI. So as of January 20th, your sense is that if we
extend this deadline by, let’s say, a year, that you would have most
of the States in compliance? Is that your sense? Based on what you
know as of January 20th, based on what you know about what
States were doing to comply, would you expect that States—most
of the States, if not all, would be in compliance a year from July
20097?

Ms. ROGERS. I'm confused by your question because they already
have two possible 1-year extensions to July of 2011. And I expect
the jurisdictions of States and territories will be in compliance by
that time based on my experience at the SMART office.

Mr. PIERLUISL I see. What I was saying was if we extend the bar,
the deadline we have, putting aside the fact that you can—the gov-
ernment can in its discretion extend those deadlines, if we just
statutorily extend the deadline that we have right now, your expec-
tation is that in about a year most States would be in compliance?

Ms. ROGERSs. I think it is more realistic to expect the July 2011
date. I think there is a lot to be done by a majority of jurisdictions.

Mr. PIERLUISI. So it is, like, about 2 years what you expect that
we should wait for compliance to happen?

Ms. ROGERS. I do. I believe that the discussion to extend compli-
ance is not ripe yet. As the 2011 date approaches, I think that you
should take stock of how the jurisdictions are doing. The more time
you provide, the longer people will take to comply. It is human na-
ture. But I do believe that based on the structure that is currently
set, jurisdictions are recognizing that they must be in compliance
by July of 2011, and that is what they are working to, keeping in
mind, many States, territories and tribes don’t have legislative ses-
sions annually. So there is a lot of roadblocks in the way that dif-
ferent jurisdictions have to get over in order to come into substan-
tial compliance.

Mr. PiErLUISI. With respect to funding, do you have any ideas of
ways in which the Federal Government could be funding at least
partial—you know, partially these efforts?

Ms. RoGERs. I think that with the increased Byrne grant
through the stimulus package, that will be a great benefit to the
jurisdictions who receive Byrne grants. Most tribes do not, so that
is problematic. Increased law enforcement will be very necessary.
SORNA doesn’t require visitations to different tiers of sex offend-
ers. That is a jurisdictionally implemented requirement. And so if
jurisdictions want to monitor certain sex offenders more than oth-
ers, that is their discretion and their choice. But SORNA doesn’t
require it.

But still more law enforcement to assist in registration proce-
dures, address verification, which is, again, at the discretion of the
jurisdiction, will be very helpful. Additional resources to allow for
sex offenders to register quarterly, biannually or annually is nec-
essary. Updating of computer systems and software to attach the
National Sex Offender Public Website is beneficial. Some equip-
ment will be necessary in order to facilitate the registration proce-
dures.
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But many jurisdictions need to assess what they currently do
and then modify the programs that are antiquated or no longer
working to transfer them into programs that are better and appli-
cable under SORNA, and I think when you have that transfer of
resources, that many jurisdictions haven’t considered, that you will
find that it is not as expensive to implement SORNA as some juris-
dictions say it is.

Mr. PiErLUISI. So I take it that this would be through discre-
tionary grant programs, additional or new discretionary grant pro-
gr:?ams under the Byrne grant umbrella? That’s how you would do
it?

Ms. ROGERS. I would suspect that that would be how the SMART
office would do that at this point in time.

Mr. PIERLUISI. I have no further questions at this point, Mr.
Chairman.

Mr. ScotT. Thank you.

The gentleman from Texas.

Mr. Pok. Thank you, Mr. Chairman. I have a few questions for
all of you, but I only have 5 minutes, so make your answers short.

Ms. Rogers, is the bottom line money, or is there something else?

Ms. ROGERS. It is money, and it is also jurisdictions that feel
they personally own the registration system they have, and they
don’t want to modify it. And it is a myopic opinion by jurisdictions
that what they have is best, not recognizing that their system is
very different than all the other systems, and we don’t have a na-
tional standard.

And I just need to add that prior to leaving the SMART office,
the decision was made that Byrne grants would not be reduced for
any jurisdictions as long as an extension was in force. So there is
no Byrne grant reductions until July of 2011.

MI‘.?POE. Ms. Devillier, is that the way you pronounce your last
name?

Ms. DEVILLIER. Devillier.

Mr. PoE. Okay. I apologize.

Do you actually try sexual assault cases?

Ms. DEVILLIER. Yes, I do.

Mr. PoE. How many have you tried?

Ms. DEVILLIER. Oh, good Lord, that is hard to say. But I've been
handling sex crimes, been a prosecutor in total, but for the time I
was a State representative, about 13 years.

Mr. PoE. Have you tried cases where a child sexual assault vic-
tim was murdered?

Ms. DEVILLIER. No. I have tried murder cases where children
were killed.

Mr. PoE. Have you ever tried a sexual assault case where a child
was murdered?

Ms. DEVILLIER. No, sir.

Mr. Pok. All right. If I counted correctly during your testimony
and the questions asked by Judge Gohmert, you made the phrase—
or made the comment, this hampers me getting a plea.

Ms. DEVILLIER. Correct.

Mr. PoE. I have never understood why people who called them-
selves trial lawyers, either prosecutors or defense lawyers, spend
most of their time trying to plead out cases rather than get justice
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from a trial. That is just an observation. But it is an unfortunate
phenomenon in our system where the goal is not justice, the goal
is to get a plea. And I'm not so sure that those are the same.

Mr. Allen, let me ask you your question, being in the position
that you are in to keep up with missing and exploited children.
And we’ve heard and we all know statistics can mean whatever we
want them to mean, whether it is child sexual assault, child mo-
lesters reoffend at what percentage, whether it is 100 percent or
23 percent. Based on what you know, what is your opinion about
a person that commits a sexual assault against a child? No matter
what happens to them, whether they go to prison or they are put
on some kind of supervision, they are reoffending.

Mr. ALLEN. Well, I think my view is that there is no more hei-
nous act that can be committed. My view is that most of those of-
fenders do it not as a matter of lapse of judgment, but as a life-
style. And I think it is very important at a minimum that we know
where they are and what they are doing.

And the other thing I would want to add to that is it was never
anybody’s suggestion that the Adam Walsh Act would be a panacea
or the only legislation or the only apparatus in place to address
these kind of problems. It doesn’t preclude treatment. It doesn’t
preclude community education. What it was intended to do is to ad-
dress what frankly we felt was a system in which there was a lack
of communication, a lack of uniformity; the ability of the most seri-
ous offenders to game the system, to move from jurisdiction to ju-
risdiction out of the reach and touch. And what it was intended to
do was to build a system so that at least we know where these of-
fenders are and what they are doing.

Mr. PoE. Would you agree there is a big difference in taking a
risk on someone reoffending as a thief as opposed to someone that
is a child molester?

Mr. ALLEN. Absolutely. And, in fact:

Mr. PoOE. Do you think 23 percent would be too high even with
child molesters?

Mr. ALLEN. No question.

Mr. PoE. The last question is to Mark. Thank you for being here,
Mark. It is always hard for you to talk about Jessica.

In my office I have the photographs of my four kids and my
seven grandkids. And I have two pictures of other children that I
think they are mine. One is Kevin Wanstrath, a 14-year-old that
was murdered; and your daughter Jessie. I think it is there to re-
mind me of why we are here.

Do you think, Mark, based on these experts that have testified,
based on what you have been doing, do you think we need to spend
more money and effort to get the law enforced, or should we just
back away with it because it is too hard?

Mr. LuNsrorD. Well, I think what is going to happen—all right.
If we back up because it is too hard, the children will pay the price.
If we move forward and continue to try to figure out how we fix
this problem, you might have a few people on the registry that
might not belong there. So weigh it out. Do we register a man that
might not be as guilty as we think he is, or do we let a child die?

I mean, I think we have to go with going to go with more reg—
better registration and notification when we have to. The only per-
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son that is going to make a sacrifice is maybe somebody who
doesn’t belong there. But if we don’t get tougher registration and
better notification, another child will die.

Mr. PoE. Thank you, Mr. Chairman. I yield back.

Mr. ScotT. The gentlelady from Texas.

Ms. JACKSON LEE. Thank you very much, Mr. Chairman, for
holding this hearing. And let me, first of all, of course, acknowledge
my friend Ernie Allen and the work that we’ve done together, and
to thank Mr. Lunsford, Mr. Smart who is in the audience, and Mr.
Walsh, who have become the faces, even though there are many
other parents, of what has to be the most heinous, if you will, call
that you might have gotten based upon the most heinous act that
anyone could do.

I happen to believe in that phrase that where there is a will,
there is a way. And frankly, Mr. Lunsford, I know that if someone
was 14, you might be open-minded to some different framework,
and I can tell that. But we were not in your shoes, but we lived
your horrific experience, and let me just be very frank, I couldn’t
get through the television to help you out. Once they described the
individual who I truly believed has the rights—and certainly as sit-
ting on this Committee, I wouldn’t want to deny that individual
due process. But I couldn’t get through the television. Why? Be-
cause of their history, because of what they had done, and seem-
ingly the “smirkness” of “I have done it again.”

So I really think that we have to find the balance, and I think
it is important that the post powerful Nation in the world still
today, in spite of all of our challenges, that we are sitting here and
could give the answer, that we can’t find a way.

Let me quickly ask the State of Louisiana, are you in compliance
now?

Ms. DEVILLIER. No, ma’am.

Ms. JACKSON LEE. Are you working to come in compliance?

Ms. DEVILLIER. We've been working since 2006, since the passage
of the act, diligently to try to come into compliance.

Ms. JACKSON LEE. What is keeping you from coming into compli-
ance?

Ms. DEVILLIER. What—because we believe that what the guide-
lines require for compliance is problematic in

Ms. JACKSON LEE. Such as? Such as?

Ms. DEVILLIER. With regard—such as the requirement that you
look at the underlying facts of the offense rather than the elements
of the offense in order to decide what tier the person fits into. And
the example I give is as a prosecutor, I have tried many child sex
cases——

Ms. JACKSON LEE. Can you go quickly, because I have questions.
Just give me one underlying factor.

Ms. DEVILLIER. One underlying factor would be that the guide-
lines say you have to look at the underlying facts of the offense,
whether or not it is an element of the offense, the age is the ele-
ment of the offense, which ties my hands

Ms. JACKSON LEE. The age of the victim?

Ms. DEVILLIER. The age of the victim is controlling.

Ms. JACKSON LEE. If we gave you a staff person, and that person
was funded, or a team of three, would that help you?
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Ms. DEVILLIER. No, ma’am.

Ms. JACKSON LEE. That would not help you. What would help
you then?

Ms. DEVILLIER. We have issues with the policies or the actual re-
quirements themselves that are in the guidelines.

Ms. JACKSON LEE. All right. Mr. Allen, I think you’ve been over
those bills quite frequently. Is there anything that you think we
should sacrifice in these legislative initiatives to help Louisiana?
And they are just here being representative of other States that are
not in‘?compliance. Anything that you think that we should be look-
ing at?

Mr. ALLEN. A couple of things, Congresswoman. One is the act.
As I hear the primary concerns that Ms. Devillier has, they are
with the guidelines, not with the law. More with the guidelines
than the law.

Ms. JACKSON LEE. Which are the regulatory aspect of how
they’ve been interpreted.

Mr. ALLEN. Regulatory aspects can be addressed.

Secondly, in the consideration of the law, there was a massive
amount of compromise that took place. Certainly we are not op-
posed to modest changes—for example, I remember Senator Ken-
nedy was concerned about provisions in the law that might conflict
with State constitutional protections. So there is a provision in the
law that where that something in violation of State constitu-
tion——

Ms. JACKSON LEE. Tenth amendment.

Mr. ALLEN [continuing]. That the State is able to comply other-
wise. So I think there are minor changes that could be made.

Ms. JACKSON LEE. You made a very good point. Let me pose this
question to, I think, Amy Borror. And let me say this: I believe—
I think the Chairman has presented himself very open-minded. Let
me be open-minded, but with this framework. I'm not so sure that
I would not be pushing to shorten the compliance time. I think that
the longer you let the kid out of the house and don’t give him a
curfew, they will be staying there even longer. And you can be as-
sured that States are going to stay even longer past 2011.

The assistant attorney general from Louisiana has indicated that
I can could give her staff, I could give her everything, and she is
not able to do it still. So there may be a reason to go back to the
Department of Justice to asses these guidelines, these layers of ele-
ments.

And I do think we have to consider the 14-year-old that is caught
with a girl and gets listed as a sex offender, and that happens, and
both of them get caught up, but the boy obviously usually is the
one. And I see Mr. Lunsford understanding what I'm saying. And
as a country sophisticated as we are, why can’t we handle that?

Let me ask Ms. Borror what your ills are with where we are
today at this point.

Ms. BORROR. I think it is important to remember that the discus-
sions we are having today about extending the deadline, just that
enough—just that is not enough. The reason we are asking for this
extension of the deadline is we believe there are issues underlying
that need to be addressed, and we want the extension in order to
give us enough time to address those. And to go back
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Ms. JACKSON LEE. Is one of them the whole issue of juveniles,
or is it guidelines as well, the way they have written the guide-
lines?

Ms. BORROR. It is both. Several States, including Ohio, have con-
cerns about the act’s application to juveniles. But I think the guide-
lines are a big part, too. The legislation, the Adam Walsh Act, re-
quired substantial compliance, And substantial compliance is gen-
erally recognized as somewhere between 51 percent and 99 percent
compliance, more compliant than not, but not 100 percent. One
hundred percent compliant is generally known as strict compliance.
That is what is required by the guidelines, when the Federal legis-
lation required only substantial compliance.

Ms. JACKSON LEE. Well, let me—Mr. Chairman, if I might just
finish. I ask unanimous consent for an additional minute.

Mr. ScorT. We are going to have another round if you wanted
to. If it just another minute, we’ll give you another minute. If you
want another round, we’re having another round.

Ms. JACKSON LEE. Thank you, Mr. Chairman. I'll take the addi-
tional minute for reasons of having to be in a meeting in my office,
but I thank the Chairman very much for his indulgence.

I can’t let the State of Louisiana go by without carrying a
message by it, and you’re very well representing the States. I'm not
pointing out, but I couldn’t let you go by without saying to you that
I am hoping that we have a chance to look at Jena 6 again, because
I think that is certainly something that you could certainly fix for
me.

But let me just conclude on this point: Ohio has been doing all
they could, as I understand, to be in compliance. To the panelists,
I'm not necessarily—and I will probably overrun on this—wanting
to give an extension. I am willing and I would like to see the guide-
lines clarified to help States like Ohio who are working every day
to try to comply.

The other aspect of it is I would like to give money on the en-
forcement side, but I would also like to increase the punitive meas-
ures, because we give States a lot of money. We give them the
Byrne grants, and I don’t think there will be any fire under their
feet unless they can see a larger amount of monies being lost, Fed-
eral funds, because they have not complied.

And I end, Mr. Chairman, on the note of what Mr. Lunsford has
said. What we don’t do here today and fix this problem, a child will
be victimized tomorrow. That is not something that I want on my
watch, and I want to thank all of you for being here today.

Mr. Chairman, I thank you for yielding to me, and I look forward
to working with you and working with our panelists to get this
right.

I yield back.

Mr. Scort. Thank you.

We'll have another round of questions. Mr. Allen, you indicated
that the State constitutional difficulties—did you say were an ex-
ception or could be?

Mr. ALLEN. My understanding is it could be.

Mr. ScoTT. So we would have to change the law to allow that to
be an exception if the State couldn’t comply with SORNA because
their supreme court essentially prevented them from coming into
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Cﬁmpliance. That should be an exemption, but it is not now. Is
that

Mr. ALLEN. It is now. It was written into the original act. Specifi-
cally it is a request to Senator Kennedy.

Mr. ScoTT. You indicated the recidivism rate. This isn’t really a
matter of this particular hearing, but when we abolished parole, we
had to let everybody out at the same time, ready or not, here they
come; whereas under the parole system, you could essentially hold
people, the ones you wanted to, about three times longer than aver-
age. Some would get out early, some would get out longer. But
those who are still—by every calculation still a risk to society have
to be sprung out like everybody else. And so long as we have this
what I call half truth in sentencing, that is nobody gets out early,
you also can’t keep them longer either. That is the other half of the
truth.

So one of the problems we have with the recidivism rate, particu-
larly those by any calculation still pose a present danger to society,
still have to get sprung out like everybody else.

Ms. Rogers, we have had a couple of people indicate that there
has been no evidence to show that the registration and notification
have had the evidence of reducing crimes. Do you want to respond
to that?

Ms. ROGERS. I do. How do you measure how many children have
not been abused? How do you conduct a study on that? How do we
know how effective the registry is? What we know is that we had
over 5 million hits to the registry last year, and over 772 million
sex offender pages were accessed. So we know people are inter-
ested. We know that people want to protect themselves. We cannot
do a study on how many children are now safe and alive.

Mr. ScorT. I'm hearing that you have no studies that show the
reduction. Mr. Shilling suggested that there were studies showing
where you had registration compared to where you didn’t have reg-
istration, and the difference was insignificant.

Ms. ROGERS. There are currently studies at the SMART office
funded through NIJ to identify the benefits of registration. Those
are not completed. We funded those in 2007.

Mr. Scort. Okay. You indicated that consensual sexual activity
amongst teenagers was not a matter subject to registration?

Ms. RoGERS. That’s correct. It is section 16115(c).

Mr. ScoTT. And if a 19-year-old more than 4 years older than a
15-year-old had consensual sex, that would require a lifetime reg-
istration?

Ms. ROGERS. If there were more than 4 years between the two
juveniles?

Mr. ScotT. Right. One 19 and one 15. You add up the months,
more than 4 years.

Ms. ROGERS. That would require—that may require registration,
yes.

Mr. ScotT. For how long?

Ms. ROGERS. It would depend on the act.

Mr. ScotT. Consensual sex.

Ms. ROGERS. Consensual sex between two—with a minor could
possibly be a 25-year registration. It may not be a registrable of-
fense, though. It depends.
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Mr. ScotT. Depends on what, more than 4 years older?

Ms. ROGERS. It depends how it is charged in the jurisdiction. It
depends on whether it is a misdemeanor or a felony. If it is a mis-
demeanor, it is not a registrable offense. For 25 years, it would be
a 10-year registration.

Mr. Scott. But it would require registration?

Ms. ROGERS. Most likely, yes.

Mr. ScotT. This could be two high school students, consensual
sex?

Ms. ROGERS. Probably not, because there wouldn’t be more than
4 years between two high school students.

Mr. ScoTT. A 19-year-old and a 15-year-old.

Ms. ROGERS. Then yes.

Mr. Scort. Okay. Mr. Devillier, you were asked about plea
agreements, and sometimes it occurs to me that all the defendant
knows is they did it; they don’t know that you don’t have a case.
Do you have any cases where you are able to extract a guilty plea
when, in fact, if you were forced to go to court, you couldn’t have
gotten a conviction at all?

Ms. DEVILLIER. What I do know, and I am very—I have lots of
trials under my belt, and I'm very most happy when I'm in trial.
My purpose for bringing out the plea agreement thing, sir, is, yes,
there are—not that—I would not bring a case that I could not
prove. The problem is you have a child. In child sex cases you
will—you could have a 7-year-old child who is telling you—and
their counselor is telling you to put this child through a public
trial, you will further revictimize this child. It is not that you don’t
have the evidence. It is that you don’t want to

Mr. ScoTT. Suppose your evidence is that she thinks it is the
guy, but she is not sure?

Ms. DEVILLIER. Well, then that would be divulged under Brady
to the defense, certainly.

Mr. ScorT. And could you get a conviction if the defendant—they
know they did it? Would you be better off getting a plea and being
finished with it than rolling the dice?

Ms. DEVILLIER. Judge, pleas are things that are definitely nec-
essary, as I’'m sure the judges know, to continue the criminal jus-
tice system to operate. If we had to try every case that we had, we
would never get them all done. Sex cases involving minor victims
are the most difficult cases to prove. Often your whole case comes
down to the word of a child versus the word of an adult. Many of
the offenses are not reported until much later. You rarely, if ever—
you have sometimes physical evidence, but rarely do you have
physical evidence. The child is often reluctant to participate. The
family is not supportive.

We cannot mandate sex offender registration until we convict
them. So these are the most difficult cases to get a conviction on.
So, of course, we are going to want to, as morally I'm going to want
to, prevent this trial—I don’t want to revictimize this child by forc-
ing them through a trial, And in that circumstance, I'm going to
try to get a plea in that case. I'm just morally going to do that. And
if I—if the defendant is saying, I'm not pleading to anything that
makes me register for 25 years or life, then I've got to find some-
where else to go.
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And I would just suggest that if we would just interpret the sub-
stantial compliance language in the act to mean substantial compli-
ance, then, you know, Louisiana could leave some of those child sex
cases in Tier I that would require 15 and give me some leverage
in that process. But when you tie it specifically to the facts of my
case, and I can’t get around those facts because you’re going to be
looking at the underlying facts, it ties my hands as a prosecutor
to get the plea.

Mr. Scort. Mr. Allen, you indicated that resources were scarce.
The registration and notification isn’t the only thing that you’d like
us to be doing. What other initiatives could we be enacting, and
what kind of priority would they have in front of or behind spend-
ing this money on SORNA?

Mr. ALLEN. Well, first of all, the Adam Walsh Act contains a va-
riety of initiatives that have not been funded and have not been
implemented, including enhanced treatment for juvenile sex offend-
ers, community education, and prevention programs and initia-
tives. SORNA is one title of a large bill. So I think those kinds of
initiatives.

One of the things, frankly, that we would like to see happen is
to create greater specialization in this area. For example, the Dal-
las Police Department has what we believe is a model national pro-
gram called SOAP. It is a Sex Offender Apprehension Program that
aggressively and proactively goes after noncompliant offenders who
represent the greatest risk. There was a provision authorizing
funding for model units, specialized units in police departments
around the country, not in the Adam Walsh Act, but in the PRO-
TECT Act of 2003, that has not been funded.

I think the whole area of greater specialization, greater focus on
this problem—I want to reiterate what I said earlier: We do not
thiélklichat the Adam Walsh Act or SORNA are the be-all and the
end-all.

And to your point about the lack of evidence that registration has
reduced sexual crimes, my response to that would be the intent of
this is less prevention than regulatory. I mean, that what the
courts have said. The first sex offender registration act was passed
in the 1940’s in California. So that it is not intended to be the an-
swer to the sex offender problem, it is intended to try to create a
system in this country so that we don’t send people forth and say,
sin no more, commit no additional crimes, and there is no support
or follow-up to keep those offenders from reoffending.

The systems of supervision in this country, State probation and
parole, by and large are overwhelmed. It is another area where the
Congress could provide additional leadership and support. We real-
ly need to know where these guys are for their own protection, to
keep them away from employment situations where they have easy
and legitimate access to children, to keep them out of risky behav-
iors that increase the likelihood of reoffense.

Mr. ScoTT. What kind of supervision are they under if they have
just registered?

Mr. ALLEN. Well, under the Adam Walsh Act, far greater super-
vision than they get today. In most States, the current level of su-
pervision is by mail. Somebody sends in a document that says, here
is where I am, here is what I'm doing. There is no validation or
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verification in that there is very little penalty, very little sanction
for the failure to be compliant. So these horror stories, like John
Couey, happened because there is a significant lack of supervision
and oversight. That’s what this bill was intended to do, to deal
with the system in this country that frankly is smoke and mirrors,
in which there is registration without accountability, without
meaningful oversight, without follow-up.

Mr. ScorT. Mr. Shilling, did you want to comment?

Mr. SHILLING. Well, I would just say that in the State of Wash-
ington, we actually go out and physically verify the address of
every single sex offender when they have registered. And we go out
on a regular basis. Sometimes they are the lower risk; sometimes
it will be 6 months. If they are the higher risk, it can be anything
from 90 days to once a week. But depending on the risk of the of-
fender, we go out and physically verify their address. We don’t take
their word for the fact that I'm living here, because sometimes that
is a parking lot. We want to go see where they are living. We want
to see the clothes in the house. We want to see that they are get-
ting mail there. We want to see that that is exactly where they are
living.

Mr. ScotT. Time has expired.

Mr. Gohmert.

Mr. GOHMERT. Thank you.

I guess to follow up on that, it was the Seattle Times that re-
ported that Darrin Sanford, convicted sex offender with a history
of failing to register as a sex offender, confessed recently killing a
13-year-old near Walla Walla, Washington. And Washington State
does use this risk-assessment approach, and apparently he was
under the State’s highest level of supervision. Are you familiar—
do you know what went wrong in that case? How did he end up
with this great supervision to be able to go out and reoffend and
kill another child like this?

Mr. SHILLING. Sir, he was listed as one of the highest risks to
reoffend. And because of that, the Washington State Department of
Corrections put him on electronic monitoring, and he committed his
crime while he was under electronic monitoring, which is one of
those things that, you know, we are saying, again, if you want to
get somebody, if you want to commit a crime, it doesn’t make any
difference whether you have electronic monitoring, whether you
have an Adam Walsh Act or what you have, they are going to do
it. So we need to be better at figuring out who these higher-risk
guys are and giving them higher supervision.

Mr. GOHMERT. In Texas, as a part of probation, I could lock
somebody up no more than 2 years on probation. Is that a possi-
bility under the probation in the high risk you're talking about?

Mr. SHILLING. We have a law that is called a recent overt act.
So if they commit an act that appears to be a sex offense, we can
have them brought into jail and held for civil commitment as a sex-
ually violent predator. All we need to show is there was a recent
overt act.

Mr. GOHMERT. Well, killing a 13-year-old ought to get you down
the road for that. But, you know, we do have the risk assessment
versus the offense-based. Mr. Allen, you’ve discussed this to some
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extent, but what does your national center endorse when it comes
to offense-based versus risk assessment?

Mr. ALLEN. Well, the issue is—I mean, there is an offense-based
approach that is written into the Adam Walsh Act. And I think one
of the big challenges is what is being done in the name of risk as-
sessment across the country is wildly varying, and the whole ques-
tion of whether it is based on factual information like offense as op-
posed to in some cases some States are trying to do clinical ap-
proaches where there are personal interviews. There is not a lot of
evidence, frankly, that indicates that one is better than the other.
And in my judgment, if the Congress is interested in approaching
something like this, it should take the same kind of approach to
create uniformity, because there aren’t enough experts and clini-
cians to do it in the optimum

Mr. GOHMERT. We have had people come in and say they are so
good at risk assessing, they can tell you basically who would be
next to offend almost. And I think about the movie with Tom
Cruise, Minority Report, where, you know, supposedly a futuristic
society has gotten so good that we just arrest people before they
commit the offense.

So I feel like history is a good indicator as to future performance,
and especially when it involves something as heinous as a sexual
assault of a child.

I am sensitive to things like the ex post facto argument. It seems
like that could be a problem where somebody pleads guilty under
an agreement that they do not participate, that that does create
some ex post facto issues, I would think.

And then I've been made aware of a divorce case where appar-
ently sometimes the parents want to get after each other and do
it through the kids and say, this 12-year-old offended with this
other 11-year-old, and—so it stirs things up in the divorce.

So I can understand all that and wanting to be careful about
that, but if somebody is 12 and is alleged to have fondled an 11-
year-old, is that something that would require registration under
SORNA?

Ms. ROGERS. No.

Mr. GOHMERT. Okay. Thank you. I appreciate you clarifying that.
But there is a lot of misinformation out there.

I know that the Justice Policy Institute did what they call a
study. Problems in there for me, it estimated Florida’s cost of im-
plementation be about 29 million, but the State estimated its own
costs would be about 3 million. It estimated about $200 million
would be coming from the Federal Government when actually it is
$2.225 billion. And then there is some extrapolation that doesn’t
appear to be accurate. So it just seems like there is so much infor-
mation that is misinformation.

Like we established at the first, we all want the same goal. We
don’t want another child like Jessica to ever have to suffer again.
But we have got to get this right, and I appreciate my friend from
Texas’s point that I hate to see this delayed too much longer. We
may need to fix some things, there may be some things that need
dealing with, but we really need to get people who are registered
who are potential threats. And if they are not in prison, and they
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are at high risk because of the offense they committed, then people
need to know about it so they can protect their own children.

Thank you very much, Mr. Chairman.

Mr. ScortT. I thank the gentleman.

The gentleman from Texas.

Mr. PoE. Thank you, Mr. Chairman.

I have a letter here from Susan Russell that outlines what hap-
pened to her when she was sexually assaulted after she was kid-
napped and beaten with a tire iron, was left to die in the wilder-
ness of Vermont, and was rescued by five teenagers.

I would like to ask unanimous consent to include this into the
record.

Mr. Scotrt. Without objection, so ordered.

[The information referred to follows:]
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March 8,2009
Dear Congressman Poe,

I am writing in support of SORNA/AWA. I am a
survivor of violent crime. In 1992, a man by the
name of Richard Laws, kidnapped, raped and beat me
with a tire iron and then left me to die in a
remote wilderness area in Hancock, VT.

Fortunately, I was rescued by 5 teenagers camped a
tenth of a mile from where I was left to die. At
the hands of this man I suffered what is known in
medical terms, a decompressed communicated skull
fractured

And I also sustained some broken facial bones.
Equally fortunate they caught this man 4 -days
later and he plead guilty. He received 20-35 yr
sentence, however, he will "max out" and be
released back into Vermont with no one to supervise
him in approximately 5 years. His only requirement
will be to register with the sex offender registry.

According to a recent article in Vermont's
newspaper “Times Argus” nationally speaking there
is a high number of registered sex offenders who
are not living at the address stated in the
registry. This non-compliance must be addressed
for safety of all United States citizens.

Vermonters last summer were shocked by the
kidnapping, rape and murder of 12 yr old Brooke
Bennett. Her uncle, Michael Jacques has been
charged with this crime. Michael Jacques had an
extensive violent criminal past. We know that he
- was convicted in 1992 for kidnapping and sexually
assaulting an 18 yr old. He had several other
similar convictions as well. Vermonters were
outraged over the state’s handling of his prior
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cases and his subsequent release as he was able to
continue to prey on innocent victims.

For the past few years I have been a member of
Vermont'’'s Department of Corrections Automated
Victim Notification System Advisory Board. The
Vermont VINES Program is set to begin its Automated
Notification System April 27th 2009. Speaking both
professionally and personally I know how important
this type of legislation is and must be passed.

It is important to note that in response the murder
of Brooke Bennett on Wednesday March 4™ vermont’s
Governor Douglas signed into law, S.13 an Act
Relating to Improving Vermont’s Sexual Abuse
Response System. This is much needed legislation
and focuses on the prevention, investigation,
sentencing of sex offenders and their supervision
after release. While I am delighted this bill has
passed I am still concerned about the pending
release of Richard Laws, as he will not have any
supervision as noted above.

Please do not hesitate to contact me if I can be of
any further assistance and/or if you have any
guestions.

Cc. VT Senator Leahy
Senate Judiciary Committee

Senator Richard Sears
Chair of VT Senate Judiciary

Representative Lippert
Chair of VT House Judiciary

Sincerely,

sSusan S, Riussell

1715 Prickly Mt. Rd.
Warren, VT 05674
russells@madriver.com
802-476-2669 (daytime w)

Mr. POE. You know, we talk about the criminal justice system
and what the purpose is. It would seem to me that it is twofold.
One is that justice occurs for society, like victims, and also that jus-
tice occurs in the sense that we do not want offenders coming back
in the system. Both of those things, I think, are the goal of what
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occurs in the courtroom. We have tried everything in this country,
and most of the time crime issues are State issues only.

You know, we started out with the stocks, and the public
floggings, and the branding, and the hangings, and probation and
jail, then suspended sentences, and therapy and counseling, and
sending folks to prison. Yet here we are in 2009, in the State of
Texas, with a large prison population. We know that, statistically,
if you send somebody to the Texas penitentiary, 60 percent of them
will reoffend with a felony within 3 years, will get caught and will
go back. So we have to figure out a way to keep this cycle from con-
tinuing for all of the reasons you all have talked about, both from
the offender’s point of view and from the victim’s point of view as
well.

It is too bad that Ms. Jackson Lee has left. We sometimes dis-
agree on things. That is why she sits on the far left and I sit on
the far right, but on the issue of we need to get it done now

Mr. ScoOTT. Actually, you are on the left.

Mr. POE. But on the right from them. I have been accused of a
lot of things, Mr. Chairman, but never of being on the left.

I think that we do not have the time. People do what is expected
of them. States do what is expected of them. If they are given more
time, they will wait until the last minute to do it. That is why,
when I was a judge and ordered community service, I learned real
quick if you gave people 100 hours of community service, in the
last week of their 5-year probations, they wanted to do their 100
hours. That cannot get done, so I had to space it out and tell them
how much they had to do each week.

The same is true of legislation. I think, if we postpone the imple-
menting of this, we are going to have the same problem.

I will say that I think society has an interest in separating con-
sensual sex among young people versus the kind of case that hap-
pened to Mark Lunsford’s daughter so that when society pulls up
on the Internet registered sex offenders, they know these are not
consensual acts by the offender, and that we have to do something
to clarify that.

We have picked an arbitrary year of 4. In Texas, it is 3. Maybe
we ought to reexamine that whole issue about young people having
consensual sex and then making the offender register for life. That
is different than a stranger on stranger, an adult and minor child.

I would just ask Mr. Allen: What do you think about that and
about tweaking the law so that that is very clear?

Mr. ALLEN. I think we are in complete agreement, the intent of
this, and one of the reasons we and others argued for a tier-based
approach is that we agreed with Ms. Carter in that all sex offend-
ers are not alike. All sex offenders do not represent the same de-
gree of risk or threat to the community, so the intent was to target
the most dangerous, the most serious offenders. As I said earlier,
we are not opposed to modifications that make this system work.

Mr. PoE. I will ask both the prosecutor and the defense attorney
what they think, just your opinions.

Ms. DEVILLIER. Yes, sir. Let me point out that Louisiana has
worked very hard at implementing and in trying to do what we
thought Congress was asking us to do, and we believed that we
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have gchieved substantial compliance with what you were asking
us to do.

The problem is that the guidelines are now telling us, no, you did
not do enough, and you need to do these things. Many States are
taking issue with these things. So what you are asking us to do is
to go to our legislature. Without extending the deadline, we have
issues like the good issue you are bringing up now.

Mr. POE. Do you agree with what I just said?

Ms. DEVILLIER. Yes, absolutely.

What you are asking the States to do is to go forward with legis-
lation when we are not sure that legislation is really what you
want us to do. So that is why we are asking for breathing room,
for a suspension of the time in order to get these issues ironed out
with you guys so that we have a full understanding of exactly what
it is you are asking us to do. Thank you.

Mr. POE. I guess my real question is: Do any of you think that
that is something that ought to stay in play? What do you think?

Ms. BORROR. No. There definitely needs to be a distinction drawn
between consensual acts and the violent, serious acts that we really
want the registry to focus on. There are two reasons for that. One,
you do not need to have those low-level offenders on the Internet
registry. I believe that studies are showing that that actually in-
creases the risk of recidivism and alienates them from their com-
munities.

Two, doing that dilutes the registry, and it dilutes the manpower
of the Detective Shilling and of other law enforcement. They cannot
focus on just those high-risk offenders. So we need to have just the
high-risk folks on there so it is an effective public safety tool, and
so that we are not making law enforcement chase all of these red
herrings.

Mr. POE. I think Congress needs to evaluate its priorities. Espe-
cially money should never get in the way of protecting children. So,
if that is our obligation, Mr. Chairman, I think that we need to re-
solve that.

I yield back the remainder of my time.

Mr. Scort. Thank you.

I do not think you are going to have much debate about that. As
a matter of fact, the tiered system was offered as a result of an
amendment I offered to the original bill that did not have any
tiered system. The idea, as we just heard, is you chase over low-
level people who get tripped by, as you have suggested, consensual
acts amongst teenagers, are getting treated the same as the violent
criminals, as the older adults preying on younger children. They
need to be separated.

Let me ask the panel: I think there is consensus that we need
to get some kind of extension. There is a difference between taking
issue with some things and just a simple extension. An extension
of time, would that be sufficient? Is the problem then the regula-
tions rather than the statute?

Ms. Rogers, do you want to comment? Obviously, we need some
time here. Would just a straight extension of time fix most of the
problems?

Ms. ROGERS. Sir, I just need to clarify that the Tier III sex of-
fenders are only for violent, forcible offenses. A consensual sexual
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act between a 19-year-old and a 15-year-old would not be found in
that tier.

Mr. ScotT. A 19-year-old, more than 4 years senior?

Ms. ROGERS. It has to be an aggravated sexual assault, a forcible
sex crime, to be a Tier III.

Mr. ScorT. More than 4 years senior, consensual sex between a
19%2-year-old and just a 15-year-old would not require registration;
is that what you are saying?

Ms. ROGERS. No.

Mr. Scort. No, that is not what you are saying, or, yes, that is
what you are saying?

Ms. ROGERS. It would not require Tier III registration as a vio-
lent sex offender. It may require registration. It may not. If it is
charged as a misdemeanor, it may not require registration.

Mr. ScoTT. Once you get on this list, I mean, you are on the list
as a sexual offender. What we have heard is that that can be coun-
terproductive because once you are on a publicly accessible reg-
istry, your life is pretty much shot.

Ms. ROGERS. But it also may be a charge that is not even in-
cluded under SORNA and may not require registration. Not every
sex offense is a registrable offense under SORNA.

Mr. ScotrT. Right. We said a 19%- and a 15-year-old, consensual
sex. Does a 19-year-old have to register in a publicly accessible reg-
istry of sex offenders?

Half the people in the audience are nodding their heads “yes.”

Ms. ROGERS. There are a lot of issues that would have to be ex-
amined. It would depend on how it is charged in that particular ju-
risdiction, if it is covered under SORNA, how the case is resolved.
What I am telling you is there is a discussion that it would be as
a violent sexual offender, and I just need to clarify this.

Mr. Scotrt. However you have to register yourself, you are on a
sexual offender register for an offense where there is a 19%-year-
old high school senior and a 15-year-old. Add up the months. It is
more than 4 years. They get caught. Is that something where some-
one would have to be registered for at least a decade?

Ms. Devillier, do you want to respond?

Ms. DEVILLIER. I would love to, because Louisiana’s statute is
just that—carnal knowledge. Some States refer to it as “statutory
rape.” Ours is that we have been told by the SMART office, in our
response for substantial compliance, that that carnal knowledge
statute, which is exactly what you just described, requires Tier II—
25 years of registration without relief.

Mr. ScoTT. Well, I guess there are some of those issue we might
have to deal with.

Are you asking for a delay, Mr. Allen? How long do we need to
delay?

Mr. ALLEN. I think the answer is dependent on the ability of
Congress to provide significant funding to help the States with
compliance. I do not know whether that answer is 1 year or 2
years. We have heard from a lot of the States. We do not pretend
to be the SMART office or to have the knowledge——

Mr. ScoTT. But listening to people talk about the cost of compli-
ance, about $30 million is for California. California is about 10 per-
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cent of the Nation, so you are talking about several hundred mil-
lion dollars.

Mr. ALLEN. Well, first of all, we do not believe that $30 million
number is the right number.

Mr. ScoTT. But we also heard about $12 million for Virginia. I
mean, you are talking the same order of magnitude.

Mr. ALLEN. I think there is $1 billion. I mean, the ultimate act
basically says such funds as are necessary, but in the original scor-
ing by the CBO, it talked about, as I recall, $1.2 billion over 5
years. That included both building the law enforcement capacity
and money to help the States comply. I do not know whether it is
$1 billion or $100 million or what the number is, but what we hear
from the States—and the issues you have heard today we certainly
hear, and these are real issues—but overwhelmingly what we hear
from the States is that the number one issue is the cost of compli-
ance. It is simply going to cost more than the loss of the Byrne
grant moneys justifies. So I think that is a very significant point.

Mr. Scort. Part of that calculation is if they spent that kind of
money, would they reduce the incidence of crime. I mean, I do not
think there would be much question in the minds of States that
they would go ahead and spend the money if they were convinced
that it would have a significant impact on crime. If it does not have
a significant impact on crime, then the question is whether they
are going to lose more money or are going to gain more money. The
discussion ought to be whether or not these are reasonable expend-
itures if your goal is to reduce these kinds of crimes.

Mr. ALLEN. I think the answer is we do not have a choice but
to do it. I mean, the reality is what Washington State is doing is
what every State ought to be doing. They have been doing it since
1991. They do follow-up. They do visits. A lot of other States are
basically determining that the offenders are there because of a
piece of mail.

This is a protection initiative, not as much a prevention initia-
tive, but I do think it will help reduce crime. We are not proposing
to do this with other categories of criminal offenders. The courts
have said this is regulatory, not punitive.

The system in place today in most States—I am not suggesting
Washington State or in some of the other States here—but in most
States, the system just does not work, and there needs to be a com-
mitment, whether it is with Federal dollars or with State dollars,
to do meaningful follow-up and oversight of this category of offend-
ers. Right now it is not being done in most of America.

Mr. ScOTT. Are there other responses?

Ms. DEVILLIER. Mr. Chairman, are you talking about the exten-
sion now? Is that your question?

Mr. ScOTT. Yes.

Ms. DEVILLIER. What we would suggest is that the reopening of
the guidelines might instruct the Committee as to how long of an
extension needed to be had, and we certainly would recommend to
the Committee that you have some task forces put together to in-
struct you on these issues that the States are having.

Again, we are committed with you to having those appropriate
sex offenders registered, those who have a risk of reoffending, but
there are significant issues in here that need to be addressed
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maybe not only with the guidelines, but some with the act, like the
Ranking Member commented about the age limits.

As to juveniles in this case, the guidelines say that we have to
register juveniles. Someone gave the example of an 11- or a 12-
year-old forcibly fondling an 11-year-old who does not have to reg-
ister, but if it is a 14-year-old who does it to that 11-year-old, inter-
familial, they will have to register. These are issues that States are
grappling with.

I would suggest to the Committee that we put together task
forces and that we delay the implementation until we can get these
issues resolved posthaste. We are ready, willing and able to work
with the Committee, and we encourage you to get all stakeholders
together to help you and us come to something that will lead us
to some more uniformity, reasonable uniformity, about our sex of-
fender policy in this Nation. Thank you.

Mr. ScorT. Thank you.

Ms. ROGERS. Sir, with respect to the implementation by tribal ju-
risdictions, SORNA allowed for two 1l-year extensions for tribes,
and then that they comply within a reasonable time period, but
there is no definition with respect to what that reasonable time pe-
riod is. So even the SMART office, during my tenure, we were at
a little bit of a disadvantage in knowing what to tell tribes with
respect to their deadline for implementation.

Mr. Scort. Thank you.

If there are no other comments—last comment.

Mr. SHILLING. Mr. Chairman, as I was sitting in Seattle yester-
day pondering my testimony and waiting for a snowstorm to clear,
I was watching CNN. I saw President Obama signing the stem cell
research Executive Order.

One of the things that he said is: That is why today I am also
signing a Presidential memorandum directing the White House Of-
fice of Science and Technology Policy to develop a strategy for re-
storing scientific integrity to government decisionmaking to ensure
that in this new Administration we base our public policies on the
soundest science; that we appoint scientific advisers based on their
credentials and experience, not on their politics or ideology; and
that we are open and honest with the American people about the
science behind our decisions.

When I saw that, it was like a light bulb went on. I thought:
That is the whole reason for this testimony. That is the whole rea-
son I am going to Washington, DC, because we are not saying get
rid of the Adam Walsh Act. To the contrary, there are many good
things about it, but there are also some things that really need
some reworking.

What I am asking you to do is set up a panel of experts to help
you fix this so that it is workable and so that we can protect our
children in the best way possible.

Thank you.

Mr. ScOTT. A closing comment or closing questions from Judge
Gohmert.

Mr. GOHMERT. That is so ironic. You were sitting there, suffering
the effects of global cooling in the snowstorm, listening to the dis-
cussion about science being so important in the discussion of stem
cells, of which there are very varied opinions. So that is one of the
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problems we have here. There are very diverse opinions, and it is
getting down to what are the facts, because opinions are like noses.
All of us have one. We need to get to the real facts.

Thank you very much for your testimony.

Mr. ScotT. I would like to thank all of the witnesses for their
testimony. Members may have additional written questions for our
witnesses, which we will forward to you and will ask you to answer
as promptly as you can so that the answers may be part of the
record.*

Without objection, the hearing record will remain open for 1
week for the submission of additional materials.

Without objection, the Subcommittee stands adjourned. Thank
you very much for your testimony.

[Whereupon, at 4:49 p.m., the Subcommittee was adjourned.]

*Note: There were no additional questions submitted to the witnesses.
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PREPARED STATEMENT OF THE HONORABLE LOUIE GOHMERT, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TEXAS, AND RANKING MEMBER, SUBCOMMITTEE ON
CRIME, TERRORISM, AND HOMELAND SECURITY

Statement of Crime Subcommittee Ranking Member Louie Gohmert
“Oversight Hearing on Implementation of the Sex Offender Registration and
Notification Act”

March 10, 2009

Thank you, Chairman Scott.

In 2006, Congress passed the Adam Walsh Act to protect
the public, particularly children, from sexual predators. The Adam
Walsh Act included the Sex Offender Registration and Notification
Act or “SORNA”, which was enacted to create a consistent and

uniform system of sex offender registry throughout the country.

This system would enable law enforcement officials and the
public to better track sex offenders. SORNA would also prevent
offenders from eluding the authorities, especially when they move

out of state.

The deadline for state compliance with SORNA is July 27,

2009. The Act directed the Department of Justice to certify that
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states are compliant with SORNA, but it allows the Office of Sex |
Offender Sentencing, Monitoring, Apprehending, Registering, and
Tracking or “SMART” Office to give states up to two one-year
extensions to comply with SORNA. To date, no state has been
certified as SORNA compﬁant, but a number of states have

requested an extension.

If a state does not comply with SORNA, the Department of
Justice may penalize the state by eliminating 10% of the award of
any Byrne JAG crime prevention grants for which the state may

be eligible.

Regarding cost, some states calculate that losing a portion
of their Byrne JAG funds would be far less expensive than
meeting SORNA’s requirements. However, considering that
Congress has appropriated $2.225 billion in Byrne JAG funding
for this year — compared with last year's amount of $374 million —

| would hope that many state officials are rethinking that position.
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Clearly this huge increase of funding will do more to offset the

cost of state implementation of SORNA.

Some states take issue with SORNA's “offense-based”
approach of categorizing sex-offenders by their crimes and
requiring individuals who committed similar crimes to have similar
registration obligations. These states advocate a “risk-
assessment’ approach to registration that utilizes actuarial tools
to predict recidivism by taking individual criminal history, victim
profile, and age of the offender into account. However, there is
little consistency to these various programs. They are not uniform
in the criteria they apply nor in who performs the assessments.
This creates discrepancies over which sex offenders should be

tracked nationwide.

Despite these discrepancies, risk assessment states allege
their approach is better than SORNA's offense-based approach.

Washington State uses the risk-assessment approach, but it
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could not properly track Darrin Sanford, a convicted sex offender
with a history of failing to register as a sex-offender. Sanford had
been identified as a person with a high likelihood to reoffend, so
much so that he was forced to wear a GPS tracking device.
Although Mr. Sanford was released under Washington’s highest
level of supervision, this did not stop him from assauiting and
killing a 13-year-old girl in Walla Walla last month, a crime to

which he later confessed

Until there is some uniformity to these risk assessment
programs and they demonstrate a better track record, | believe
the most reliable approach is to track offenders by offense and to

lock up those who fail to register.

| Some states and advocates claim that SORNA should not
require that states register juveniles because they are more
amenable to treatment and are therefore less likely than adults to

become recidivists. However, SORNA does not track all
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juveniles, but only those who were tried as adults because of the
severity of their offenses or juveniles who were adjudicated
delinquent for sex offenses that involvéd use of force, serious
bodily harm, or involved a victim that was drugged or under the

age of 12.

A number of lawsuits have challenged the constitutionality of
SORNA. At least 18 federal trial courts have upheld SORNA,
while three others have found it violated the commerce clause.
However, of the 12 federal appellate circuits, three — the 7th, 8th
and 10th — have addressed the commerce clause issue, and all
haye upheld the statute. At this point, the courts have determined

that SORNA is clearly constitutional.

| believe that suggestions that Congress “water-down” or gut
SORNA are premature at this time. The first deadline has not

passed, and all states can still seek extensions of time. Before
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we hastily pass judgment over the Adam Walsh Act, we must

remain mindful of the need to effectively track sex offenders.

I had hoped that John Walsh could serve as a witness at this
hearing,‘ but he was unable to come today. We all know Mr.
Walsh for his decades-long career as an advocate for missing
children and crime victimé. The 27-year-old investigation into the
murder of his six-year-old son Adam was closed by Florida police
in December of last year. | am sure that this brough't some
closure to the Walsh family. Mr. Walsh was a tireless supporter of
the legislation that bears his son’s hame. He has submitted a
written statement to the Subcommittee in support for SORNA and
the other child protection laws in the Adam Walsh Act. | ask

unanimous consent that his statement be entered into the record.

Thank you and | yield back the balance of my time.
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PREPARED STATEMENT OF THE HONORABLE LAMAR SMITH, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TEXAS, AND RANKING MEMBER, COMMITTEE ON THE
JUDICIARY

Statement of Judiciary Committee Ranking Member Lamar Smith,
Subcommittee on Crime, Terrorism, and Homeland Security
“Oversight Hearing on Implementation of the Sex Offender Registration and
. Notification Act’

March 10, 2009
(Final)

Thank you, Chairman Scott.

This past weekend, on Saturday afternoon, 13-year-old
Esme (es-MEE) Kenney from Ohio went for a jog in her
neighborhood. She took her usual route along a water
reservoir near her house. Tragically, Esme (es-MEE) never

made it home. Her body was found on Sunday morning.

Local police have arrested 40-year-old Anthony Kirkland
for her murder. Kirkland was previously convicted of
sexually soliciting another 13-year-old girl. And just last
week, a warrant was issued for his arrest for failing to update

his address as a sex offender.
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Kirkland also is a suspect in two additional murders:
one involving a 14-year-old girl and another involving a 45-

year-old woman.

While Esme’s (es-MEE’s) family and friends grieve, there
are a lot of questions that need to be answered. Why was a
dangerous convict like Kirkland allowed to roam the streets?
Would Esme (es-MEE) still be alive if Kirkland had registered
his current address? And how can we prevent this from

happening again?

This sad story is all too real for one of our withesses
today. Following the brutal murder of his own daughter,
Mark Lunsford has eag)}:% a nationwide crusade to
protect our children. He has fought for legislation to provide
more stringent tracking of released sex offenders and has
urged legislatures to adopt longer sentences for criminals

who sexually abuse children.
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This type of legislation—often called “Jessica’s Law” in
remembrance of Mr. Lunsford’s daughter—has been

introduced or adopted in 42 states, a real credit to him.

As we listen to testimony and consider Congressional
action, we must remember Esme (es-MEE), Jessica and
thousands of other young child-victims. We have a solemn
duty to protect the most vulnerable among us. Congress
should take additional steps to give law enforcement officials

the tools they need to keep our children safe.

In 2006, Congress passed the Adam Walsh Act to better
protect children from sexual predators. A number of the
Adam Walsh Act grant programs that were authorized to help
states improve sex-offender registration will expire at the end

of this year.
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These programs were established to enable the Justice
Department and state and local law enforcement agencies to
track and apprehend absconders from the Sex Offender

Registry. Individuals like Anthony Kirkland.

That’s why I and others introduced legislation to
reauthorize these programs for the next five years. | am
hopeful that after today’s hearing, many of our colleagues on

the other side of the aisle will join us as well.

One of the six programs reauthorized by this legislation
is the Jessica Lunsford Address Verification Grant Program.
This program provides grants to states, counties, cities, and
Indian Tribes so they can verify the addresses of registered

sex offenders.
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Unfortunately, many of the Adam Walsh Act programs,
including the Jessica Lunsford Grant program, have received

insufficient or no direct funding from Congress.

Congress is willing to tackle the economic crisis and
budget issues. But we should not lose sight of other
Congressional priorities. Keeping children safe from sexual
predators is not about partisan politics, it’s about children
like Esme (es-MEE), Jessica and the thousands of other

child-victims nationwide.

Today, we should begin a bipartisan effort that will help
protect children tomorrow. It is my hope that as a result of
sex offender registration legislation, fewer families will have

to face the loss of a child in the future.

Hit#
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PREPARED STATEMENT OF THE HONORABLE SHEILA JACKSON LEE, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF TEXAS, AND MEMBER, SUBCOMMITTEE ON CRIME,
TERRORISM, AND HOMELAND SECURITY

Thank you, Mr. Chairman, for your leadership in convening today’s very impor-
tant hearing on the Sex Offender Notification and Registration Act (SORNA): Bar-
riers to Implementation

The Sex Offender Registration and Notification Act (SORNA) became public law
on July 27, 2006, as Title I of the Adam Walsh Act. It created a national registry
for all sex offenders, and required States to participate in and comply with the re-
quirements of SORNA or lose 10% of Byrne Grant funding. The deadline for compli-
ance by States is July 2009, and to date not a single state has been found in compli-
ance. SORNA authorizes the AG to give two one-year extensions upon request. Ac-
cording to the Department of Justice (DOJ) website, twelve states, four Tribes, and
Guam have received a one-year extension. My State of Texas is not one of them.

In fact, a New York Times article recently reported that the DOJ admitted that
as of December 2008, only four states, Arizona, Idaho, Louisiana and Ohio, had tried
to fully comply with SORNA. In January 2009, the DOJ denied Ohio’s application.

Timely compliance by any state is doubtful. The Office of the Inspector General
(OIG) concluded last December that the States “will not fulfill their SORNA require-
ments by July 2009,” according to an evaluation by the Office of Inspector General,
U.S. Department of Justice.

The purpose of this hearing is to explore and gather information about problems
with implementation of SORNA, to consider whether Congress should extend the
current deadline of July 2009, as urged by many including John Walsh—the father
of the namesake of the Adam Walsh Act, and to seek alternatives to the present
barriers.

SORNA established a national sex offender registry with the hope that sex offend-
ers could not evade detection merely by moving from one state to another. It also
sought to eliminate discrepancies among state registration and notification systems
that might hinder public safety.

Under SORNA, each jurisdiction must change its own State sex offender registra-
tion and notification system so that it complies with detailed requirements set forth
in SORNA. The information input into each jurisdiction’s registry is then merged
into a national registry. If a jurisdiction fails to comply with SORNA, the jurisdic-
tion loses 10% of its Byrne Grant funding.

SORNA requires all individuals convicted of a sex offense to register. Sex offense
is defined to include all criminal offenses with an element of sexual act or sexual
contact with another. It also includes certain specific crimes against minors, which
is defined to include offenses against a minor that involve kidnapping; false impris-
onment; video voyeurism; solicitation to engage in sexual conduct; solicitation to
practice prostitution; possession, production, or distribution of child pornography;
and other listed offenses.

There is an exception to the definition of “sex offense” for consensual sexual con-
duct if the victim was an adult (and not under the custodial authority of the of-
fender at the time of the offense) or the victim was at least 13 years old and the
offender was not more than four years older than the victim. A foreign conviction
also is not considered a sex offense under SORNA “if it was not obtained with suffi-
cient safeguards for fundamental fairness and due process for the accused under
guidelines or regulations” established by the Attorney General.

There are certain problems with SORNA that many seek to address. For example,
SORNA requires juvenile sex offenders aged 14 and older to register, even when the
juvenile was not tried as an adult, if the offense is comparable to or more severe
than aggravated sexual abuse. For juveniles who fall within this category, registra-
tion and notification requirements are the same as for adults.

Under SORNA, all sex offenders must report in person. The frequency and dura-
tion of these reporting requirements vary depending on a three-tier classification
based solely on the offense of conviction. The length of the registration periods range
from a minimum of 15 years to a maximum of life, and the frequency of reporting
varies from every three months to once every year.

Under SORNA, offenders must provide their name, social security number, home
address, name and address of employer, name and address of school, license plate
number and description of vehicle, and any other information required by the Attor-
ney General. Each jurisdiction must provide a physical description of the offender;
the text of the law defining the offender’s criminal offense; the criminal history of
the offender; registration status and outstanding arrest warrants; a current photo-
graph; a set of fingerprints and palm prints; a DNA sample; a photocopy of a valid
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driver’s license or identification card issued by the jurisdiction; and any other infor-
mation required by the Attorney General.

SORNA does endeavor to protect certain information. For example, SORNA pro-
hibits a jurisdiction from publicly revealing the identity of the victim, the social se-
curity number of the offender, arrests that did not result in a conviction, and any
other information exempted from disclosure by the Attorney General.

Each jurisdiction is given discretion on whether to publicize the name of the em-
ployer and school, and any information about a “tier I” sex offender unless convicted
of a specified offense against a minor. A “tier 1” sex offender is an offender that
does not fall within the definition of the other two tiers. It includes all misdemeanor
offenses, as well as any other sex offense not otherwise listed.

All other information must be input into the public registry. Each registry also
must have search capabilities.

SORNA imposes stringent notification requirements on jurisdictions. After each
registration, including both the initial registration and each update, the official
must notify: (1) the Attorney General; (2)law enforcement; (3) school and public
housing agencies in each area in which the offender lives, works, or attends school,
and each jurisdiction from or to which a change in residence, work, or schooling oc-
curs; (4) any agency responsible for conducting employment-related background
checks under section 3 of the National Child Protection Act of 1993; (5) social serv-
ice entities responsible for protecting minors in the child welfare system; (6) volun-
teer organizations in which contact with minors or other vulnerable individuals
might occur; and (7) any organization, company, or individual who requests such no-
tification pursuant to procedures established by the jurisdiction.

Finally, SORNA regulations state that it took effect on the date of enactment,
July 27, 2006, and has retroactive application; it applies to all sex offenders, “includ-
ing those whose convictions predate SORNA’s enactment.

SORNA, with its goal of national uniformity, limits a State’s discretion on how
to establish and run its own State registry. To comply with SORNA, States must
change their own systems to comply with the federal system. The extent of that
change depends on each State’s existing State registry program. As a result of the
national “one-size fits all” approach, however, compliance appears to have become
a complicated and costly endeavor, and certain States and State organizations have
voiced concerns about SORNA or portions of SORNA.

Existing barriers to and complaints about SORNA focus on five main areas, which
often overlap:

o SORNA’s use of an offense-based classification system instead of one based
on risk assessments;

e SORNA’s mandatory inclusion of certain juveniles as young as 14 years old,
even when not tried as adults and merely adjudicated of offenses;

Mandatory retroactive application of SORNA;
Legal impediments to implementation; and

The high cost of implementing SORNA as compared to its benefits and the
loss of Bryne Grant monies.

Again, thank you Mr. Chairman. I yield the remainder of my time.

——
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arrested for another sex crime against children.! These recidivism rates are substantially less than
equivalent rates for other offenders.” Studies conducted by other jurisdictions corroborate these
findings.

Research also reveals that sex offenders who receive treatment, especially in a group setting are
even less likely to re-offend than the general cohort of sex offenders.’ As early as 1991 research
indicates recidivism rates amongst sex offenders who engage in sex offender programming and
treatment while incarcerated are lower than recidivism rates for the average convicted felon.’
More recent studies have confirmed these findings.

Myth #2: Prevalence of Stranger Assault. The second sex offender myth is that strangers pose
the highest risk for sexual assault to our children. In fact the opposite is true. The vast majority
of sexual assaults on children are committed by people known to the child victim and many are
committed in the child victim’s own home.

These misunderstandings about sex offenders are the basis upon which the Adam Walsh Act and
SORNA are based. As a result, SORNA and its regulations require that states base their
registration and notification programs entirely in the offense of conviction and penalize states
that seek to employ a more rational risk-based approach. Second, SORNA discourages due
process of law in the registration context. Finally, SORNA is unfair and unnecessary when it

! Bureau of Justice Statistics, Recidivism of Sexual Offenders Released From Prison in
1994, November, 2003.

% The overall re-arrest rate generally for all people released from prison was 68%. People
convicted of theft offenses were re-arrested the rate of 77% and motor vehicle thieves were re-
arrested at the rate of 79%. Id.

* Hanson R.K. and Morton Bourgon, R.K., Predictors of Sexual Recidivism: An Updated
Meta-Analysis, Public Safety and Emergency Preparedness Canada (2004); Harris and Hanson,
Sex Offender Recidivism: 4 Simple Question (2004); Hanson, R K. and Bussiere, M., Predicting
Relapse: A Meta-dnalysis of Sex Offender Recidivism Studies, Journal of Consulting and Clinical
Psychology (1998); State of Washington Sentencing Guideline Commission, Special Sex
Offender Sentencing Alternative Report (2004); State of Ohio, Ten year recidivism Follow Up of
1989 Sex Offender Releases (2001).

4 Losel, F., & Schmucker, M., The Effectiveness of Treatment for Sexual Offenders: a
Comprehensive Meta-analysis. Journal of Experimental Criminology, 1, 117B146 (2005);
Hanson, R. K., Gordon, A., Harris, A. J. R., Marques, J. K., Murphy, W., Quinsey, V. L., & Seto,
M. C. First Report of the Collaborative Outcome Data Project on the Effectiveness of Treatment
Jor Sex Offenders. Sexual Abuse: A Journal of Research and Treatment, 14(2), 169-194 (2000)

* Berlin, Hunt, et al., 4 Five Year Plus Follow Up Survey of Criminal Recidivism within
a Treated Cohort of 406 Pedophiles, 111 Exhibitionists and 109 Sexual Aggressives: Issues and
Outcome (1991.)
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comes to juvenile offenders.

SORNA Should Permit Registration Based upon True Risk Evaluation.

NACDL generally opposes sex offender registration and community notification laws because
they are based on the aforementioned misunderstandings surrounding sex offender recidivism
and the true nature of child sexual assaults. Research suggests that community notification laws
do little to reduce recidivism.® At least one study found that “the passage of sex offender
registration and notification laws have had no systematic influence on the number of rapes
committed” in the jurisdictions which were studied.”

If such laws are passed, they should classify offenders based upon true risk, with full due process
of law, and community notification provisions should be reserved for offenders who are at a high
risk to re-offend. Unfortunately, SORNA does not permit classification based on true risk.

Sound research demonstrates that sex offenders are not a homogeneous group and come from a
wide range of offenders including the rare but highly dangerous, treatment resistant offender as
well as the more common offender who, once convicted, is unlikely to commit additional
offenses. Requiring the same registration and notification provisions for all sex offenders or
based solely on the offense of conviction diminishes the ability of the community to ascertain the
truly dangerous sex offender. It also undermines the ability of the non-dangerous sex offender to
maintain employment, family ties, and treatment programs.® NACDL believes that a
determination of offender risk must be based upon the individual characteristics of the offender
and not solely on the offense for which the offender was convicted. In fact, many states now
have registration and notification programs which are tiered upon the basis of individual risk
assessment studies performed by competent mental health professionals. SORNA penalizes
those states that have chosen to perform a true risk analysis of each sex offender rather than the
cookie cutter approach of SORNA.

® See Welchans, S., Megan's Law: Evaluations of Sexual Offender Registries, 16
Criminal Justice Policy Review, 123-140 (2005)

7 See, leffrey T. Walker, et al., The Influence of Sex Offender Registration and
Notification Laws in the United States, available at:
http://www.acic.org/statistics/Research/SO_Report_Final.pdf#fsearch=%22Walker%:2C%20J.T.
%20AND%20sex%200ffender%20registration%22

8 See, Jill 8. Levenson and L. Cotter, The Impact of Megan=s Law on Sex Offender
Reintegration, 21 Journal of Contemporary Criminal Justice 49 (2005); Richard Tewksbury,
Collateral Consequences of Sex Offender Registration, 21 Journal of Contemporary Criminal
Justice 67 (2005).



162

SORNA Discourages Due Process of Law

The SORNA one-size-fits-all registration and notification scheme discourages due process of
law. Many offenses that implicate registration under SORNA may be committed by people who
do not pose any kind of ongoing sexual threat to the public. Placing a person on a public sex
offender list not only impairs successful reintegration, but also demands significant resources on
the part of the government and law enforcement. Merely tracking thousands of former sex
offenders requires significant law enforcement resources. The fact that thousands of former sex
offenders will be unable to find employment and housing will impact the social services system.

For these reasons, only those who pose a risk to the public should be placed on sex offender
registries. This determination can only be made if the person is evaluated and all the factors of
the offense, the evaluation, and other relevant circumstances are considered and subject to
review. Notice and hearing are necessary to allow development of all the relevant facts. These
simple due process provisions should not be ignored when the stakes are so high for the
offenders, the government and the public. SORNA and its regulations should be amended to
allow the States the leeway to provide due process.

Children are Different

The NACDL opposes the application SORNA to any juvenile offender for four basic reasons: 1)
juveniles have lower offense rates recidivism rates; 2) registration interferes with effective
treatment and rehabilitation; 3) public registration puts kids at risk of exploitation; and, 4) brain
development continues until a person is in their early 20's (regardless of whether the person has
been legally certified as an “adult”).

Juveniles Have Lower Offense Rates. According to the National Center on Sexual Behavior of
Youth (based on research sponsored by the US DOJ), juveniles have lower offense rates, commit
less serious and less violent sexual offenses, rarely become sexual predators as adults and have
lower recidivism rates than adults. They also have lower recidivism rates than juveniles who
commit other crimes. In fact, more than 9 out of 10 times the arrest of a youth for a sex offense
is a one-time event, even though the youth may be apprehended for non-sex offenses typical of
other juvenile delinquents.”

Juvenile Registration Interferes with Effective Treatment and Rehabilitation. Requiring public
registration of juveniles is contrary to the core purposes, functions and objectives of the juvenile

justice system in that it strips away the confidentiality and rehabilitative emphasis that form the
basis of effective intervention and treatment for youthful offenders. The public shaming of a
child will likely have a chilling effect on the identification and proper treatment of youth who

? Zimring, F.E. (2004). An American Travesty. University of Chicago Press
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exhibit inappropriate sexual behavior. As opposed to helping to hold their child accountable and
seeking appropriate treatment, parents will be more inclined to hide their child’s problem and not
seek help when they learn that their child may be required to register for life as a sex offender.
Parents will also fear the stigma that will be placed on the entire family and on the offender’s
innocent siblings.

In addition, public registration and community notification requirements can complicate the
rehabilitation and treatment of these youth. Youth required to register have been known to be
harassed at school, forcing them to drop out.'® The stigma that arises from community
notification serves to exacerbate the poor social skills many juvenile offenders possess destroying
the social networks necessary for rehabilitation."!

Public Registration Puts Kids at Risk of Exploitation. Registering juvenile offenders undermines
public safety objective of protecting the public from sex offenders and offenders against children.
SORNA registration will expose vulnerable youth who are clearly already struggling with sexual
boundary issucs to adult offenders who have not sought or benefitted from treatment. Just as
members of the public will be able to access the registry via the Internet and identify offenders in
any and every community, adults who are inclined to exploit and abuse children and youth will
be able to access the registry via the Internet and identify SORNA registered youth in the
community.

Brain Development Continues Until a Person Is In Their 20s. Adolescence -- the period of
growth between the onset of puberty and maturity -- spans from age 10 to age 25. The brain
develops well into a person’s early 20s. The prefrontal cortex, which is responsible for decision-
making and impulse control, is the last area of the brain to mature. Holding juvenile offenders
responsible for actions that take place when they quite literally are not functioning with their
whole brain is unjust and poor policy. In 2005, the U,S. Supreme Court outlawed the juvenile
death penalty based in part on the research into brain development that has been done in the last
10-15 years. The fact that a juvenile has committed an offense as an adolescent should not
condemn him or her to a lifetime of punishment, public ridicule and suspicion. SORNA
compliance guarantees that result. The statute and the regulations should be amended to prohibit
the public registration of juvenile offenders.

" Freeman-Longo, R.E. (2000). Pg. 9. Revisiting Megan's Law and Sex Qffender
Registration: Prevention or Problem. American Probation and Parole Association,
hitp://www.appa-net.org/revisitingmegan. pdf

" Garfinkle, E., Comment, 2003. Coming of Age in America: The Misapplication of Sex-
Offender Registration and Community Notification Laws to Juveniles, 91 California Law Review
163.
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In summary, NACDL believes SORNA should be amended to allow the states to employ rational
risk-based evaluation techniques in the registration of sex offenders. Any process that requires
public registration should include appropriate procedures to protect due process rights. Finally,
SORNA registration should be eliminated for juveniles.

Thank you for considering our views on this matter.

Sincerely,

John Wesley Hall Michael J. Tacopino

President Chair

National Association of Sex Offender Policy Task Force
Criminal Defense Lawyers National Association of

Criminal Defense Lawyers
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MEGAN’S LAW

options for lowering sex offense rates, such as mandated treatment of all sex offenders, potential

use of polygraph testing and intensive probation and parole supervision.

This document is a research report submitted to the U.S. Department of Justice. This report has not
been published by the Department. Opinions or points of view expressed are those of the author(s) 42
and do not necessarily reflect the official position or policies of the U.S. Department of Justice.
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PREPARED STATEMENT OF EVELYN FORTIER, VICE PRESIDENT FOR POLICY,
RAINN (RAPE, ABUSE & INCEST NATIONAL NETWORK)

Chairman Scott, Ranking Member Gohmert, and members of the subcommittee,
thank you for inviting me to submit this brief statement for the record of today’s
hearing. RAINN welcomes the opportunity to discuss Title I of the Adam Walsh
Child Protection and Safety Act of 2006 (P.L. 109-248), also known as SORNA.

Founded in 1994, RAINN is a non-profit organization. Its mission is to end sexual
assault in the United States by improving services to victims, educating the public
and leading national initiatives to prevent sexual assault, and ensure that rapists
are brought to justice. We carry out this mission in three main ways:

e First, we offer free and confidential crisis intervention services to victims of
sexual violence through two national hotlines, in partnership with affiliated
rape crisis centers and thousands of hotline volunteers and rape crisis per-
sonnel. RAINN created in 1994, and continues to operate—in partnership
with over 1,100 rape crisis centers located in every state and the District of
Columbia—the National Sexual Assault Hotline, which is accessible to victims
as well as their friends and family members around the clock at at 800-656-
HOPE. Several years ago we also launched the award-winning National Sex-
ual Assault Online Hotline, which is now accessible online 24/7 at
www.rainn.org. RAINN’s hotline programs are federally authorized under
Section 628 of the Adam Walsh Act.

o Second, RAINN engages in public education and outreach by which we reach
millions of Americans every year. An example of one such activity is “RAINN
Day,” our annual college outreach program, which operates on over a thou-
sand of the nation’s college campuses each September. RAINN’s education/
outreach and technical assistance activities also are authorized under Section
628 of the Adam Walsh Act.

e Third and finally, we advocate for national policies and services that will ben-
efit victims of sexual violence, for funding to support such services, and for
legislation to ensure that sexual assailants are brought to justice.

In recent years, the nation’s attention has been gripped by a series of wrenching,
high-profile cases involving innocent young children and youths who were targeted
by sexual predators in disturbing acts of violence. The cases of Adam Walsh, Jacob
Wetterling, Jessica Lunford, Amie Zyla, and others immediately come to mind—stir-
ring our emotions and provoking our outrage. Yet it is important to remember that,
in addition to these gripping cases, there are hundreds of thousands more children,
youths, and adults who also will suffer the life-shattering effects of a sexual assault.

According to the U.S. Department of Justice, 1 in 6 women and 1 in 33 men can
expect to become victims of sexual violence during their lifetime. In 2007, there were
some 248,300 victims of sexual assault. Every two minutes, someone in the United
States is sexually assaulted.

With this in mind, we offer the following comments about SORNA:

A Public Registry Offers Valuable Information to the Public. The primary
purpose of a public registry is not to reduce recidivism among sex offenders, but to
inform. (While a public registry such as SORNA may have the additional benefit
of deterring additional crimes by sex offenders [who know they are being tracked
by law enforcement], it is not solely on this basis that SORNA should be evaluated.)
A public registry exists for the community (so that parents can check it and take
reasonable precautions to safeguard their children), and it also aids police in their
efforts to identify and track convicted offenders on their beats. No public registry
can offer 100% accurate information about sex offenders living in one’s community—
because many sex crimes go unreported and the perpetrators will, therefore, evade
detection—but having access to the information that a public registry provides is
still of value. This is especially true today, with the proliferation of two-career fami-
lies, who have less time to spend on activities outside of work or home (such as
neighborhood block parties) which could lead to close personal relationships with
other community members.

SORNA’s Emphasis on Uniformity is Positive. Title I of the Adam Walsh Act
creates a comprehensive national system for the registration of sex offenders, defin-
ing three tiers of sex offenders (depending on the severity of their crimes). A uni-
form sex offender registration system, if implemented successfully by all jurisdic-
tions, promises to eliminate inconsistencies in the various states’ laws. Before the
passage of the Adam Walsh Act, Congress heard about legal loopholes that enabled
sex offenders to “forum shop,” i.e., find jurisdictions with less stringent laws to
evade sex offender registration and notification requirements. Prior to the enact-
ment of the Adam Walsh Act, Congress also heard that as many as one in five sex-
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ual offenders who were required to register would eventually go “missing” from the
system. By encouraging uniformity across jurisdictions, the Adam Walsh Act should
help prevent sex offenders from evading detection. The Adam Walsh Act also pro-
vides an avenue for states to share data about sex offenders, which is a positive fea-
ture of the Act.

An Objective Offender Classification System Promotes Fairness. SORNA
classifies offenders into three categories (tier I, tier II, or tier III), depending upon
the severity of their crimes. For example, the tier III offender, considered the most
serious of the three categories, will have committed an offense that is punishable
by more than one year in jail and is at least as severe as certain listed offenses,
and involves kidnapping a minor or occurs after the offender becomes a tier II of-
fender. The tier III offender is subject to lifetime registration under SORNA.

Some have argued that classifying offenders using an actuarial risk assessment
system would be preferable to SORNA’s offense-based classification system. We
note, however, that an offense-based classification system is far more objective than
a risk-based assessment scheme. An objective system may be the best way to
achieve fairness for all. Also, an objective system may also be far less costly to ad-
minister than a subjective, risk-based assessment system because the objective sys-
tem does not obligate police departments across the nation to hire psychologists or
other professionals to individually assess every offender’s risk after they have al-
ready been tried and convicted.

More Research Is Needed Concerning SORNA and Juveniles. SORNA re-
quires certain juvenile offenders aged 14 years and above to be on state and na-
tional registries with adult offenders. Some have argued that juveniles tend to have
fewer victims and on average commit less serious offenses than adults and therefore
need not appear on such registries. We would urge Congress to tread carefully be-
fore amending the Adam Walsh Act in this area.

In revisiting the Adam Walsh Act’s treatment of juvenile offenders, Congress
should consult with experts in child development and seasoned child sex crime pros-
ecutors. It would be helpful to know, for example, whether juveniles who were tried
as adults, or juveniles who have committed especially heinous violent offenses, are
less likely than adults to re-offend? Moreover, is the risk of re-offending the same
for the fourteen-year-old juvenile offender as it is for juvenile who is sixteen or
above?

In considering these and related questions, it also is important to remember that
the risks of any miscalculation in this area will be borne by future victims, as well
as their friends and family members.

Congress Should Make Adequate Funding Available For the Walsh Act’s
Implementation. The goals of the Adam Walsh Act have not been realized, and
this is due in no small part due to the high financial costs of compliance with the
Act. In order to achieve substantial compliance with the Adam Walsh Act, many ju-
risdictions must revisit their existing sex offender registration and notification sys-
tems and make significant changes to their existing systems. It is only fair that
Congress provide the resources authorized under the Act to ensure its successful im-
plementation. Providing adequate funding is vitally important to the successful im-
plementation of the Adam Walsh Act.

Congress Should Enact A Short-Term Extension of The Adam Walsh Act.
Congress set July 27, 2009 as an initial deadline for SORNA compliance, but final
guidelines for SORNA compliance were not published until July 1, 2008. Numerous
jurisdictions have complained of hurdles—such as a lack of funding—that will im-
pede their meeting the July 27, 2009 deadline. It is our understanding that no juris-
diction has achieved substantial compliance with SORNA to date. With this in mind,
RAINN would not object if Congress were to institute a one-year extension of the
Adam Walsh Act.

In closing, thank you for the opportunity to present this testimony. We applaud
the members of the subcommittee for taking the time to examine issues relating to
SORNA’s implementation.

O



		Superintendent of Documents
	2023-02-09T17:37:45-0500
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




