S. Hrg. 111-1126

COMPILATION OF HEARINGS AND MARKUPS

HEARINGS AND MARKUPS

BEFORE THE

COMMITTEE ON RULES
AND ADMINISTRATION
UNITED STATES SENATE

ONE HUNDRED ELEVENTH CONGRESS

FIRST SESSION

February 11, 2009; March 11, 2009; May 13, 2009; June 10, 2009;
June 10 and 11, 2009; and July 15, 2009

&R



COMPILATION OF HEARINGS AND MARKUPS



S. HrG. 111-1126

COMPILATION OF HEARINGS AND MARKUPS

HEARINGS AND MARKUPS

BEFORE THE

COMMITTEE ON RULES
AND ADMINISTRATION
UNITED STATES SENATE

ONE HUNDRED ELEVENTH CONGRESS
FIRST SESSION

FEBRUARY 11, 2009; MARCH 11, 2009; MAY 13, 2009; JUNE 10, 2009
AND JUNE 10 AND 11, 2009; AND JULY 15, 2009

Printed for the use of the Committee on Rules and Administration

&R

Available via the World Wide Web: http:/www.fdsys.gov
U.S. GOVERNMENT PRINTING OFFICE
66-336 WASHINGTON : 2012

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001



COMMITTEE ON RULES AND ADMINISTRATION

CHARLES E. SCHUMER, New York, Chairman

ROBERT C. BYRD, West Virginia ROBERT F. BENNETT, Utah
DANIEL K. INOUYE, Hawaii MITCH McCONNELL, Kentucky
CHRISTOPHER J. DODD, Connecticut THAD COCHRAN, Mississippi
DIANNE FEINSTEIN, California KAY BAILEY HUTCHISON, Texas
RICHARD J. DURBIN, Illinois SAXBY CHAMBLISS, Georgia
BEN NELSON, Nebraska LAMAR ALEXANDER, Tennessee
PATTY MURRAY, Washington JOHN ENSIGN, Nevada

MARK L. PRYOR, Arkansas PAT ROBERTS, Kansas

TOM UDALL, New Mexico
MARK R. WARNER, Virginia

JEAN PARVIN BORDEWICH, Staff Director
MARY SulT JONES, Republican Staff Director

JENNIFER GRIFFITH, Deputy Staff Director
JASON A. ABEL, Chief Counsel
ApAM D. AMBROGI, Administrative and Legislative Counsel
VERONICA GILLESPIE, Elections Counsel
CAROLE BLESSINGTON, Administrative Assistant to the Staff Director
SoNiA GILL, Counsel
JULIA RICHARDSON, Counsel
JOSH BREKENFELD, Professional Staff
LAURYN BRUCK, Professional Staff

SHAUN PARKIN, Republican Deputy Staff Director
PAuL VINOVICH, Republican Chief Counsel
MICHAEL MERRELL, Republican Elections Counsel
ABBIE PLATT, Republican Professional Staff
TriSH KENT, Republican Professional Staff
RACHEL CREVISTON, Republican Professional Staff

LYNDEN ARMSTRONG, Chief Clerk
MATTHEW MCGOWAN, Professional Staff

Note: Archived webcasts of all hearings and an electronic version of this report are
available at http:/ /rules.senate.gov.

1)



CONTENTS

February 11, 2009
ORGANIZATIONAL MEETING
OPENING STATEMENT OF:
Hon. Charles E. Schumer, Chairman, a U.S. Senator from the State of New

D ) OO
Hon. Robert Bennett, Ranking Member, a U.S. Senator from the State of

TBAR et ettt et et e enb e abeenbeennaas 2
Hon. Pat Roberts, a U.S. Senator from the State of Kansas ........c..cccceeevvvveeeennn. 3
March 11, 2009
HEARING—VOTER REGISTRATION: ASSESSING CURRENT PROBLEMS
OPENING STATEMENT OF:

Hon. Charles E. Schumer, Chairman, a U.S. Senator from the State of New
YOTK ettt ettt ettt st e saae e 8
Hon. Robert Bennett, Ranking Member, a U.S. Senator from the State of
TBAR ettt et s 10
Hon. Mark Warner, a U.S. Senator from the State of Virginia ... 12
Hon. Tom Udall, a U.S. Senator from the State of New Mexico 13
TESTIMONY OF:
Mr. Stephen Ansolabehere, Professor, Department of Government, Harvard
University, Cambridge, MA .........cccoiiiiiiiiiiie et ceieeerree et seree e aeeessaseessnee 14
Mr. Curtis Gans, Director, Center for the Study of the American Electorate,
Washington, DC  ....c.oooiiiieiiieiieeee ettt e 15
Mr. Nathaniel Persily, Charles Keller Beekman Professor of Law and Political
Science, Columbia Law School, New York, NY ....cccoovviiiiiiiiiiiiieeeeeeerreeeeeeeeene 16
Hon. Chris Nelson, Secretary of State, State of South Dakota, Pierre, SD ........ 18
Ms. Kristen Clarke, Co-Director, Political Participation Group, NAACP Legal
Defense and Educational Fund, Inc., Washington, DC ...........cccccocvvievcvreennnnn. 20
Mr. Jonah H. Goldman, Director, National Campaign for Fair Elections, Law-
yers’ Committee for Civil Rights Under Law, Washington, DC .............c...c..... 22
PREPARED STATEMENT OF:
Mr. Stephen Ansolabehere, Professor, Department of Government, Harvard
University, Cambridge, MA .........ccciiiiiieeeiiie ettt tre e re e e e seree e nns 40
Mr. Curtis Gans, Director, Center for the Study of the American Electorate,
Washington, DC ......occiiiiiiiiiiiiceeceeeeete ettt e et e e s e e s areessanes 62
Mr. Nathaniel Persily, Charles Keller Beekman Professor of Law and Political
Science, Columbia Law School, New York, NY ......cccocoiiiiiiiiiiiiiieiee e 76
Hon. Chris Nelson, Secretary of State, State of South Dakota, Pierre, SD ........ 82
Ms. Kristen Clarke, Co-Director, Political Participation Group, NAACP Legal
Defense and Educational Fund, Inc., Washington, DC .............ccccoeviiniinnnnnn. 97
Mr. Jonah H. Goldman, Director, National Campaign for Fair Elections, Law-
yers’ Committee for Civil Rights Under Law, Washington, DC ...................... 107

(I1D)



v
Page
MATERIALS SUBMITTED FOR THE RECORD:

Roll Call, “Voter Registration System Needs to Be Modernized,” Robin
Carnahan and Trey Greyson, Submitted by Chairman Charles E. Schumer . 160
Testimony of Dr. Larry J. Sabato, Director, University of Virginia Center
for Governmental Studies, before the U.S. Senate Committee on Govern-

mental Affairs, Submitted by Senator Robert Bennett ..........ccccccoevviiivivrennnnnn. 162
Statement Submitted by American Association of People with Disabilities

(AAPD) oottt ettt et bbb e bttt e be ettt e eteebeeseebaereesanseensanns 166
Statement Submitted by American Civil Liberties Union (ACLU) ........ccccuenne. 186
Statement Submitted by Association of Community Organizations for Reform

NOW (ACORN)  coticeieiieiteieeeeie ettt ste st et e st et e s teesbesbeesaesseessesseessaseessesesssensans 191
Statement Submitted by Advancement Project ..........cccccoevviiiiiiiiiiinniiiiiiieens 197
Statement Submitted by DEmMOS .....ccceoeeiiiiiiiiiieiiieeeeeeee e 206
Statement Submitted by Fair Vote ........ccccccovviiiiiiiniiiiiiiiieiiecicceee e 215
Statement Submitted by League of Women Voters (LWV) ......cccocovviiiiiiiniiennns 225
Statement Submitted by National Defense Committee ..........c.ccceccvveervivieeeveeennns 227
Statement Submitted by National Disability Rights Network ...........ccccceeueene.n. 243
Statement Submitted by United States Public Interest Research Group (U.S.

PIRG) ettt ettt ettt st ettt e et aeas 318
Statement Submitted by Project Vote .......ccccoceviiieniiiiiiiiniiiiieieeieee e 323
Statement Submitted by Scott J. Rafferty .......ccccccovvviiveeiiiiiiiiiiiieeiceeieees 328

Statement Submitted by Student Association for Voter Empowerment

(SAVE) oottt ettt ettt et e e sttt eeae b e be e b e be e st e beesa e teeseebeestebeereensenns
Statement Submitted by The Reform Institute ...............
Statement Submitted by Women’s Voices, Women Vote

May 13, 2009

HEARING—PROBLEMS FOR MILITARY AND OVERSEAS VOTERS: WHY
MANY SOLDIERS AND THEIR FAMILIES CAN'T VOTE

OPENING STATEMENT OF:

Hon. Charles E. Schumer, Chairman, a U.S. Senator from the State of New

YOTK et ettt ettt
Hon. Saxby Chambliss, a U.S. Senator from the State of Georgia .
Hon. Ben Nelson, a U.S. Senator from the State of Nebraska .........cccccoveeeunen..

TESTIMONY OF:

Ms. Gail McGinn, Acting Undersecretary for Personnel and Readiness, De-
partment of Defense, Washington, DC .........ccccooviiiiiiiiiiniiiiiieeceeceeee e 349

OPENING STATEMENT OF:
Hon. Pat Roberts, a U.S. Senator from the State of Kansas ...........cccceeevvvveeeennn. 357

TESTIMONY OF:

Ms. Pat Hollarn, Retired Elections Director, Okaloosa County, Shalimar, FL. .. 359
Mr. Don Palmer, Director, Division of Elections, Florida Department of State,
Tallahassee, FL .....ooociiiiiieeeeeeeeee ettt e et e e v e e e veeeeaseeeeanes
Lt. Col. Joseph DeCaro, USAF, Eglin Air Force Base, FL. ....
Mr. M. Eric Eversole, Attorney, Washington, DC ...........ccccceeeviiiiieiieeieieeecee,
Mr. Robert Carey, Executive Director, National Defense Committee, Alexan-
ATIA, VA e ettt e e e e et e e e e e e e e b aaaeeeeeeeantraraeeeeeeennraaaeaeen 367

PREPARED STATEMENT OF:

Hon. Charles E. Schumer, Chairman, a U.S. Senator from the State of New
YOTK oottt e et e st e s te e tesre e teese et e ae et e st eneenneeneenseentensean 380
Hon. Robert Bennett, Ranking Member, a U.S. Senator from the State of
TBAR ettt s
Hon. Saxby Chambliss, a U.S. Senator from the State of Georgia .......
Hon. E. Benjamin Nelson, a U.S. Senator from the State of Nebraska
Hon. Pat Roberts, a U.S. Senator from the State of Kansas ...........cccceevvvveeeennnn.




A%

Page
390
392

Hon. Dianne Feinstein, a U.S. Senator from the State of California
Hon. Kay Bailey Hutchlson a U.S. Senator from the State of Texas .. .
Ms. Gail McGinn, Acting Undersecretary for Personnel and Readiness, De-

partment of Defense Washington, DC .........cccooviiiiiieieeecee e 395
Ms. Pat Hollarn, Retired Elections Director, Okaloosa County, Shalimar, FL. .. 408
Mr. Don Palmer, Director, Division of Elections, Florida Department of State,

Tallahassee, FL ....coooooiieiiee ettt e e e e e e aaae e e e e e e eanneees 412
Lt. Col. Joseph DeCaro, USAF, Eglin Air Force Base, FL ... . 421
Mr. M. Eric Eversole, Attorney, Washington, DC ...........ccccceivviiiiniiiiiniieeieene 426
Mr. Bob Carey, Executive Director, National Defense Committee, Alexandria,

VA et ettt ettt et e et e tt e te et e ereeeanas 435

MATERIALS SUBMITTED FOR THE RECORD:
Statement Submitted by Democrats Abroad ............ccccccovviieiiiiiiiiiiieniieieeieee. 451
Statement Submitted by Everyone Counts ........cccccoecveieriiieiiiiiierniieeeniieeesieeeeens 455
Statement Submitted by Federation of American Women’s Clubs Overseas
(FAWGECO) ittt ettt ettt ettt et e st esat e e abeesabeebeesnbeeeaeeeabaansnas 467

Statement Submitted by Iraq and Afghanistan Veterans of America (IAVA) .... 470
Statement Submitted by Overseas Vote Foundation (OVF) ... .
Statement Submitted by Pew Center on the States ........ccccoeccvevvieviieniienieennnnn.
Statement Submitted by Mr. Alec Yasinsac, Dean, School of Computer and
Information Sciences, U. of South Alabama, Mobile, AL .......ccccccevevivevinnnnnn... 584

QUESTIONS FOR THE RECORD:
Hon. Charles E. Schumer, Chairman, a U.S. Senator from the State of New

York to Committee WItNESSES .......cccceeeeeiieieiiiieeiieeeeiteeeeteeeeereeeeeaeeeeveeeeeveeeeas 608
Hon. Ben Nelson, a U.S. Senator from the State of Nebraska to Committee
WIETIESSES  oeeeiiiiieiiitieeteee ettt ettt e ettt e ettt e e et esnbee e s nr e e st b e e et e e e e ne e e e nneeseanee 613

June 10, 2009

HEARING—NOMINATION OF JOHN J. SULLIVAN TO BE A MEMBER OF
THE FEDERAL ELECTION COMMISSION

OPENING STATEMENT OF:
Hon. Charles E. Schumer, Chairman, a U.S. Senator from the State of New

YOTK ettt st st 621
Hon. Robert Bennett, a U.S. Senator from the State of Utah 622
Hon. Saxby Chambliss, a U.S. Senator from the State of Georgia ...........c.cc..... 622

TESTIMONY OF:
Mr. John J. Sullivan, Nominee to be a Member of the Federal Election

COMIMISSION .evtiuiiiiiiiiitieett ettt ettt sttt e st e bt e et e st s bt e sbbeeebeesateennes 622

PREPARED STATEMENT OF:
Hon Charles E. Schumer, Chairman, a U.S. Senator from the State of New

June 10 and June 11, 2009

EXECUTIVE BUSINESS MEETING TO CONSIDER THE NOMINATION
OF JOHN J. SULLIVAN TO BE A MEMBER OF THE FEDERAL ELEC-
TION COMMISSION .....cooiiiiiiiiiiiiicee s 637



VI
Page
July 15, 2009

LEGISLATIVE BUSINESS MEETING TO CONSIDER S. 1415, THE “MILITARY
AND OVERSEAS VOTER EMPOWERMENT ACT”

OPENING STATEMENT OF:

Hon. 1({]harles E. Schumer, Chairman, a U.S. Senator from the State of New

Y OTK e e e e e e e e e e e e tbaa e e e e e e e eaaaaaeaeeaennraaees
Hon. Robert F. Bennett, a U.S. Senator from the State of Utah ...
Hon. Ben Nelson, a U.S. Senator from the State of Nebraska ......
Hon. Mark Pryor, a U.S. Senator from the State of Arkansas .........
Hon. Saxby Chambliss, a U.S. Senator from the State of Georgia ...
Hon. Tom Udall, a U.S. Senator from the State of New MeXico .......cccoovvvveeeennn.

PREPARED STATEMENT OF:
Hon. Robert F. Bennett, Ranking Member, a U.S. Senator from the State

103 1 7 1 o E O OSSP UU PSSR PUUPRR 648
MATERIALS SUBMITTED FOR THE RECORD:

Summary of Amendments Submitted by Senator Bennett ............ccccccoeceeeiiennnn. 649

Statement Submitted by Alliance for Military and Overseas Voting Rights ...... 651

Statement Submitted by M. Eric Eversole .........cccccccviieeiiiiiiiiiieeeieeeeieeeeeieeeeens 654

Statement Submitted by Federation of American Women’s Clubs Overseas,

Inc. (FAWCO) oot .
Statement Submitted by Fleet Reserve Association (FRA) ..
Statement Submitted by Operation Bravo Foundation ...........
Statement Submitted by Overseas Vote Foundation (OVF)
Statement Submitted by Pew Center on the States ..........ccccocveevvciveeniivieeciieennns




BUSINESS MEETING

WEDNESDAY, FEBRUARY 11, 2009

UNITED STATES SENATE,
COMMITTEE ON RULES AND ADMINISTRATION,
Washington, DC.

The committee met, pursuant to notice, at 10:37 a.m., in Room
301, Russell Senate Office Building, Hon. Charles E. Schumer,
Chairman of the committee, presiding.

Present: Senators Schumer, Durbin, Nelson, Pryor, Udall, War-
ner, Bennett, and Roberts.

Staff present: Jean Bordewich, Staff Director; Jason Abel, Chief
Counsel; Veronica Gillespie, Elections Counsel; Adam Ambrogi,
Counsel; Carole Blessington, Assistant to the Staff Director;
Brenna Allen, Professional Staff; Lynden Armstrong, Chief Clerk;
Justin Perkins, Staff Assistant; Mary Jones, Republican Staff Di-
rector; Shaun Parkin, Republican Deputy Staff Director; Paul
Vinovich, Republican Chief Counsel; Michael Merrell, Republican
Elections Counsel; Abbie Platt, Republican Professional Staff; Trish
Kent, Republican Professional Staff; Rachel Creviston, Republican
Professional Staff.

OPENING STATEMENT OF CHAIRMAN SCHUMER

Chairman SCHUMER. The Rules Committee will come to order
and I want to wish everyone good morning to our first Rules Com-
mittee meeting of the 111th Congress.

The first thing I want to do is express appreciation to Senator
Feinstein for the fabulous job she did and hard work. She is mov-
ing on to the Intelligence Committee. They are lucky to have her.

I also want to thank the outgoing staff director, Howard
Gantman, for all his hard work and the staff is, I have learned at
the early stages, is just truly a professional group and so profes-
sional that they handle most things without bothering the chair-
man, the ranking member or the other members, and that is great.
So I thank all of you for the great work that you have done, and
since we are keeping almost all of the staff, that you will do.

I would also like to say how much I am going to look forward
to working with Senator Bennett during this Congress. He is just
one of the finest people around here, and Senator Roberts, you are
lucky to be mistaken for him from time to time and maybe you will
grow a few inches.

The Committee, this year we have a number of important issues
to consider, election administration, campaign finance, oversight of
the Senate, legislative branch functions, executive agencies and a
host of other important issues, so it is going to be a busy year. The
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ranking member and I look forward to dealing with these issues as
well as working with all of you.

Good morning. Thank you for coming, Senator Udall. The fresh-
men members of the Committee, I believe the new members of the
committee have 100 percent attendance.

Senator BENNETT. Yes.

Chairman SCHUMAN. Which is very good. Wish we could say that
for the rest. Anyway, so it is going to be a good—it is going to be
a good year and I want to welcome both Senator Roberts of Kansas,
our new Republican member, and our two new members from the
Democratic side, Tom Udall and Mark Warner. Thank you both for
being here. It is three great new members who have lots of experi-
ence in many different ways and I know they will contribute well
to the Committee.

Now I am going to turn it over to Senator Bennett to make a few
remarks.

OPENING STATEMENT OF SENATOR BENNETT

Senator BENNETT. Thank you very much, Mr. Chairman, and I
certainly echo and associate myself with your comments with re-
spect to Senator Feinstein and her staff. This was as pleasurable
a committee assignment as I have had in the Senate and as conge-
nial a relationship as I have had with a chairman. I want to look
forward to the same relationship with you. I think our personal
friendship suggests that that will be the case.

Chairman SCHUMER. Agreed.

Senator BENNETT. Even when we may disagree on policy issues.
I say welcome to the new members and as I have commented, serv-
ice on this Committee will do you no good whatsoever in terms of
your relationship with your constituents, who do not care at all
about the issues of administration of the United States Senate, but
when people want rooms or other accommodations, it makes you
very, very popular with your colleagues.

Chairman SCHUMER. Until the decision is made.

Senator BENNETT. Until the decision is made. But it is an inter-
esting committee. It has an interesting jurisdiction and I think par-
ticularly with respect to some of the election issues, it might turn
out to be one of the more stimulating experiences you have in this
Congress.

So we welcome you and appreciate your participation. With that,
Mr. Chairman, I am prepared to proceed with the agenda where we
adopt our rules for the year.

Chairman SCHUMER. Great, that will be terrific. I wonder if any
of our colleagues would like to make any statements? Senator
Udall? Senator Warner?

Senator UDALL. My staff sent me over with an one-hour speech
and I am going to forego that.

Chairman SCHUMER. By unanimous consent the entire speech
will be placed in the record.

Senator UDALL. Okay, thank you.

Chairman SCHUMER. However long it may end up being.

Senator Warner?
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Senator WARNER. Mr. Chairman, I am happy to be on the Com-
mittee. I do not know if this shows that I drew the long straw or
the short straw, but I am happy to be here.

Chairman SCHUMER. Senator, you always seem to draw both.
Senator Roberts?

OPENING STATEMENT OF SENATOR ROBERTS

Senator ROBERTS. I have the dubious privilege of being the long-
est serving member on the Ethics Committee in the history of the
Er(liitgd States Senate. I was wondering if I could switch with some-

ody?

Thank you, Chuck, and it is good to be on the Committee. I did
not expect this privilege, but I will try to do my very best and I
have already received the donut and a cup of coffee, just like that,
so things could not be any better. I look forward to working with
you.

Chairman SCHUMER. Thank you, Senator, and Senator and I
know each other from our House days when we played in the gym
everyday and he set the best picks. He is the most solid and subtle
pick, picker—I do not know what the word is—maker of picks on
the basketball court. I think many a Democrat was injured crash-
ing into him.

Senator ROBERTS. I think you called it a foul at the time.

Chairman SCHUMER. Yes, indeed. I was trying to be polite. Okay,
well why don’t we get started? I want to thank you.

Our agenda this morning is the adoption of the Committee Rules
of Procedure and then the approval of an original resolution which
with fund the Rules Committee during the 111th Congress.

As for the rules of procedure, they are virtually the same as last
Congress and I do not think there is any dispute. Senator Bennett
and I have agreed that they worked well last year and we ought
to just keep them.

The second item is the approval of the budget. As many members
are aware, the Rules Committee recently sent a letter to the Com-
mittee chairman, ranking members regarding their budgets for the
111th Congress and the letter included guidance from the leader-
ship on the amount of funds that would be available for expendi-
tures and I am pleased to report that the Rules Committee resolu-
tion is within the guidelines set by Senators Reid and McConnell.

Most of the committees got very nice allocations. I am also
pleased to inform the Committee that the other committees will be
reporting resolutions that were within the leadership guidelines, so
everyone is pretty happy. We do not have anybody protesting and
that is all to the good.

According to the Committee’s rule procedures, we need seven
members to begin discussing Committee business and we need ten
members to conduct the Committee business for today. We want to
welcome Senator Pryor, who is the sixth member, so one more, and
Senator Feinstein is on her way. Good.

We need 10 members to report legislation, but when seven mem-
bers are present, we can begin to discuss the agenda items and at
that time, I am going to entertain a motion to adopt the rules of
procedure and approve the original resolution authorizing expendi-
tures for the Rules Committee for the 111th.
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So we do not have a quorum, but if the members would indulge
and wait a few minutes and see if Senator Feinstein comes by, we
can then just at least move the resolutions. Here is Senator Nelson,
and we are truly privileged to have Senator Nelson here because
I was in Senator Reid’s office just about a half hour ago and he was
on the phone with Senator Nelson talking about the important
work Senator Nelson is doing on the economic recovery package.

So we appreciate your taking the time to being here Ben, and we
have been joined also by Mark Pryor, great member. Would either
of you like to say anything? Senator Nelson?

Senator NELSON. I would say, Mr, Chairman, thank you. Ever
since you took over my public relations effort and taken over offi-
cially, my coverage has been increased dramatically and I just
want to thank you.

Chairman SCHUMER. You have done a great job and you deserve
it. Senator Pryor, how is your coverage?

Senator PRYOR. I'll always [inaudible] improved.

Chairman SCHUMER. Great. Okay, just for Mark and Ben, we
need seven.

Senator ROBERTS. We have seven.

Chairman SCHUMER. We have seven. Thank you, Senator Rob-
erts. You are already contributing in a very material—

Senator ROBERTS. Mr. Chairman, I move that we adopt the rules
and resolution.

Chairman SCHUMER. We can move them, but we cannot vote on
them until we have 10 members. But we will—

Senator NELSON. Second.

Chairman SCHUMER. Second. Thank you, Senator Nelson. We
will try to just convene a vote right off the floor to get the 10 mem-
bers to adopt the rules. So we have the motion. It is seconded and
we will let you know when we will meet on that.

We are expecting both Senators Durbin and Feinstein, which will
bring us to nine, so if members wouldn’t mind waiting a couple of
minutes. Let’s say if we don’t have nine by 10 of 11, we will just
adjourn; how is that? Because if we have nine, we will just some-
how dragoon the 10?

Senator BENNETT. Mr. Chairman, it is my understanding that
with seven we can adopt the resolution, the rules, but we cannot
adopt the funding resolution.

Chairman SCHUMER. Is that correct? That is correct. Good. Okay,
well then let me ask, does anyone wish to have a roll call vote on
the rules of the Committee? If not, let me just ask all in favor, say
aye.

[A chorus of ayes.]

Chairman SCHUMER. Opposed, nay. And the motion is agreed to,
so the rules of procedure adopted. The original resolution is ap-
proved and reported.

Now we will just wait for the funding resolution.

Senator BENNETT. That is correct.

Chairman SCHUMER. Let me, while I am doing that, introduce
our new chief of staff, Jean Bordewich. Please say hello to every-
body.

Ms. BorDEWICH. Hello. It’s nice working with everyone.
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Chairman SCHUMER. Jean is one of the most capable people I
have met and we know each other since we were 19 years old and
we were interns here in Washington. You will be happy to know
on this side of the aisles, I was an intern for a Republican senator,
Senator Charles Goodell, of Jamestown, New York.

Senator BENNETT. I remember him.

Chairman SCHUMER. He was a fine person. His son is now the
commissioner of the NFL and still remembers the Buffalo Bills and
how important they are. And Jean Bordewich worked for Congress-
man Richardson Pryor, who was a Democrat from Greensboro?

Ms. BORDEWICH. Greensboro, North Carolina.

Chairman SCHUMER. Greensboro, North Carolina, and we be-
came friends then and have stayed in touch. I am really privileged
that she decided to take this job and I think we will all be lucky.

Our counsel is Jason Abel, another very, very capable person.
Those are the two new people and the rest of the staff are all from
Senator Feinstein and Senator Bennett’s tenure because they did
such a great job there was no need to change staff.

Senator Warner?

Senator WARNER. As a new member of the committee and of the
Senate, and if you have two minutes to kill, can you give us a little
quickie overview of—I think I understand the jurisdiction of the
Committee, but if you could explain it again and what you think
we might be taking on.

Chairman SCHUMER. The Committee, of course, has jurisdiction,
I guess you divide it into two parts, one is the legislation jurisdic-
tion, one is the administrative jurisdiction.

The administrative I think everyone is familiar with in the sense
that it deals with budgets, it deals with rooms, it deals with park-
ing spaces. But the amazing thing is, it deals with many, many
other issues that we never have to really worry about because the
staff does such a great job.

I mean, for instance, they are in charge of all of the Capitol
grounds, the Visitor’s Center, the restaurants, things like that.
Some meet with the police chief every few days just to make sure
everything is going correctly there.

One of the issues that we might face, some have wanted to—Sen-
ator Durbin, thanks for coming, Dick. Somebody has said we have
an old coal burning heating facility and some have moved that we
upgrade it. Of course, it is a large expense.

So there are those kinds of issues that come before us, the
Smithsonian, so many others. The Library of Congress is in our ju-
risdiction. They are very interesting issues; I did not realize them
until the other night. We had a briefing and the number of dif-
ferent issues that say Jean has to deal with everyday that we do
not have to bother. These are not partisan issues. These are just
sort of picking up the garbage, as they say.

The other is the legislative issues which are very, very inter-
esting. It is in a few areas. Anything to do with elections. There
is obviously all kinds of issues of election law reform. President
Obama has been interested in these issues and I expect we are
going to be pretty active in that area this year in terms of elec-
tions, in terms of voting and things like that.
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Second obviously is campaign finance reform, another issue that
always seems to bubble up. That is an issue again that we have
jurisdiction over and probably there are things that have to change
in terms of campaign finance reform, places where it is broken.

And the third, which is sort of legislative, is an issue I think we
are going to be talking about more and more, is the rules of the
Senate and how the Senate works and how it is governed. And
again, cannot do anything if you cannot come to bipartisan agree-
ment on rules of the Senate because the rules need two-thirds
change. But there may be a need to change some of those rules.

Those, I would say, would be the three major areas of jurisdiction
and I think each of them will sort of be bubbling this year, election
law reform clearly, campaign finance reform and even rules of the
Senate in terms of how we function.

So that is basically the jurisdiction of the Committee, and if you
can come up with any new jurisdictions that will not get our fellow
Committee members angry on other committees, feel free.

Dick, do you want to say anything?

Senator DURBIN. It is an interesting committee and does have
some important considerations, issues to consider, I should say. I
had a public financing proposal with Senator Specter in the last
Congress that we would like to return to. I hope that that will be
part of the conversation.

Senator Feinstein was kind enough to give us a hearing. I would
like to see in light of the intervening Supreme Court decision if we
can go back to this and see if it needs to be modified.

Chairman SCHUMER. Right, the whole area of public finance with
the law that was passed, McCain-Feingold, a couple of years ago,
does need a review because there were certain things they thought
would happen did not, certain other unexpected consequences that
occurred, and then some like Senator Durbin and Senator Specter
think the whole thing should be changed around and we ought to
move to public financing. These are very important issues and cer-
tainly it is something we are going to look at.

We have now three, six, eight.

Senator BENNETT. We have nine.

Chairman SCHUMER. We have nine?

Senator BENNETT. We have nine.

Chairman SCHUMER. No, we don’t. One, two.

Senator BENNETT. We have eight.

Chairman SCHUMER. Eight?

Senator BENNETT. Eight.

Chairman SCHUMER. You know, even if Senator Feinstein—is
anyone else expected? I am not going to keep us here.

Well, I think I am not going to make people wait. We will try
to have the vote on the funding off the floor. It was nice of all of
you to come. We did adopt the rules. We only needed seven for
those before Dick and Ben came in, but thank you for coming and
we will just try to convene a quick little meeting on the floor to
adopt the funding resolution, if that is okay. I think it is unfair to
make people wait any further.

So thanks very much for coming and we will continue to have
muffins, because it brought a pretty good turnout. Thank you.
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[Whereupon, at 10:53 a.m., the committee was adjourned and re-
convened at 5:27 p.m. in the Capitol on this same day. Present:
Senators Schumer, Dodd, Feinstein, Durbin, Murray, Pryor, Udall,
Bennett, Hutchison, Chambliss, Alexander and Roberts.]

Chairman SCHUMER. The Rules Committee will come to order.
Earlier today, we approved our Rules of Procedure, and now that
we have at least 10 members, I will entertain a motion to adopt
the original resolution authorizing biennial expenditures for the
Rules Committee. Is there a motion?

Senator BENNETT. I move, Mr. Chairman.

Chairman SCHUMER. Is there a second?

[A chorus of speakers.] I second.

Chairman SCHUMER. Since there has been no request for a roll
call vote, this will be a voice vote. All in favor, say aye:

[A chorus of ayes.]

Chairman SCHUMER. Opposed, nay.

[No response.]

Chairman SCHUMER. The motion is agreed to—the original reso-
lution is approved and ordered reported. Since there is no further
business, the Committee is adjourned subject to the call of the
chair.

[Whereupon, at 5:35 p.m., the Committee was adjourned.]
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VOTER REGISTRATION: ASSESSING CURRENT
PROBLEMS

WEDNESDAY, MARCH 11, 2009

UNITED STATES SENATE,
COMMITTEE ON RULES AND ADMINISTRATION,
Washington, D.C.

The Committees met, pursuant to notice, at 10:08 a.m., in Room
SR-301, Russell Senate Office Building, Hon. Charles E. Schumer,
Chairman of the Committee, presiding.

Present: Senators Schumer, Pryor, Udall, Warner, and Bennett.

Staff present: Jean Bordewich, Staff Director; Jason Abel, Chief
Counsel; Veronica Gillespie, Elections Counsel; Adam Ambrogi,
Counsel; Carole Blessington, Assistant to the Staff Director;
Brenna Allen, Professional Staff; Lynden Armstrong, Chief Clerk;
Matthew McGowan, Professional Staff; Mary Jones, Republican
Staff Director; Shaun Parkin, Republican Deputy Staff Director;
Paul Vinovich, Republican Chief Counsel; Michael Merrell, Repub-
lican Elections Counsel; Trish Kent, Republican Professional Staff;
and Rachel Creviston, Republican Professional Staff.

OPENING STATEMENT OF CHAIRMAN SCHUMER

Chairman SCHUMER. The Rules Committee shall come to order,
and good morning to one and all. And I would like to thank my col-
league, Senator Bennett, I look forward to a close and amiable
working relationship, whether we agree or disagree on issues, as is
his way, in the future.

Anyway, this morning our topic is voter registration. If voting is
the heart of democracy, registering Americans is the lifeblood of
our Republic. But it seems as if we have had some serious circula-
tion problems. What the butterfly ballots and hanging chads were
in 2000 is what voter registration problems are today.

Today we will hear new groundbreaking reports of astounding
problems with our voter registration system. Hidden from the ex-
citement of the past election was the fact that millions of voters,
through no fault of their own, were shut out of this process due to
deeply-rooted problems that need to be fixed.

We will hear from our witnesses and more details, but the num-
bers are staggering. Professor Ansolabehere’s research reveals that
as many as 7 million eligible and registered voters were denied the
right to vote, whether it was a photo ID requirement, list purges,
no match, no vote comparisons, or simply because they moved from
one home to the other and their registration did not follow. His as-
tonishing report also estimates that as many as 9 million addi-
tional people were prevented from registering due to deadlines and
change of residency requirements.

Now, each one of these alone does not seem like an egregious vio-
lation, although to the person it might be, but put together, you get
massive disenfranchisement, and this is undemocratic, unaccept-
able. And, of course, as we know, 7 million is often enough to swing
a federal election.
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Since World War II, the popular vote in 8 of 16 presidential elec-
tions could have swung the other way, and hundreds of times over,
states could have swung as well if 7 million people who were sup-
posed to vote did not.

Voter registration errors know no party or ideology, so listen to
a few stories.

There is the serviceman and his wife who move from base to base
and are not allowed to vote because they did not arrive at their
new residence to meet the deadline to register. In other words, the
Army tells them October 15th you have to be somewhere else No-
vember 1st. And yet, the voter registration deadline was October
15th in the new place where they are going. They cannot even vote
for their commander and chief, who will determine whether or not
the soldier is sent off to war.

Then there is the hardworking father holding down two jobs to
put food on the table for his kids, who skips dinnertime to go and
vote, only to be turned away simply because his name was confused
with that of an ineligible convicted felon.

There is the tradesman who finds his name is not on the list be-
cause his handwriting was not clear on his voter registration form.
So an A becomes a U, and there is no match for his drivers license,
and no vote.

In fact, Joe the Plumber of the 2008 election fame was nearly de-
nied the right to vote last November because his name was mis-
spelled on the voter list. Now, it was a hard name to spell, so I am
not blaming anybody, but it is just a fact.

There is a student who attends a university in Virginia only to
be told he cannot register to vote at his new domicile, and if he
does, he could lose financial aid.

There is a woman who shows up to vote only to find out she was
not even registered due to an error made by a third party registra-
tion organization who misplaced the form or sent it in too late.

I cannot tell you how many times in New York I have heard the
refrain, I registered to vote, and when I showed up, I was told my
name was not on the list. So we seem to be stuck in the mud on
certain issues.

As I said, each of these stories, they are a little bit poignant, but,
you would think, okay, that happens. But when you add them up
ti)’1 7 million, or 9 million names, it is a lot more troubling than
that.

In the 21st century, people should not be denied their constitu-
tional right to vote because of problems caused by an antiquated
voter registration system that was set up in the 19th century by
the Whig Party. That is who set up our voter registration system,
which we still use today. And, of course, the Whigs are not even
around anymore.

It is truly remarkable that with the technology we have today
that someone could be turned away at the polls simply because he
or she has moved to a different county or has bad handwriting. If
they move to a different country, they should not vote. But if they
move to a different county, they should, or if there is bad hand-
writing.

It is not to blame our local election officials who work hard to
make sure the trains run on time on Election Day. In fact, just yes-
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terday, two secretaries of state, Carnahan, Democrat from Mis-
souri, and Greyson, a Republican from Kentucky, very clearly de-
scribed the problem state election officials face with voter registra-
tion.

I ask unanimous consent their column and roll call be entered
into the record. So without objection, it is.

[The information follows:]

Chairman SCHUMER. The question of last minute registration,
the massive amount of data entries involved, are a lot to place on
local county officials with limited resources. And additionally, the
amount of money spent on maintaining current voter registration
lists places a strain on state governments already struggling with
the current economic crisis. Part of the problem may be that the
states and counties need more resources to ensure that all eligible
voters can be registered and all those registered can vote.

So today we examine these problems. I cannot imagine what it
was like for millions of voters, some of whom attempting to vote
for the first time last year, were told they were not registered cor-
rectly and could not cast a ballot, particularly after waiting in line
for an hour or two, maybe on a cold or rainy evening. I cannot
imagine what it was like for these folks to be denied the right to
vote in this historic election. So this should not happen, not in the
United States of America.

We are not going to talk about solutions today; we are just going
to talk about anyone can talk about what they want, but the focus
of the hearing is just on the problem. And there are other problems
as well. I know my colleagues on the other side of the aisle talk
about schemes to defraud and register people who should not be
registered. And that is something we are going to want to look at
i%ls well because I think we have to address both sides of the prob-
em.

But today we are going to look at this particular problem. And
I thank all our witnesses and want to turn things over to, first, my
colleague, Senator Bennett for a statement, then Senator Warner
after him.

OPENING STATEMENT OF SENATOR BENNETT

Senator BENNETT. Thank you very much, Mr. Chairman, and I
appreciate your calling a hearing. I think it is appropriate that we
hear these issues. And I would take slight issue with one comment
you made in your opening statement. I think there are still Whigs
around.

[Laughter.]

Senator BENNETT. I will go no further as to identify where or
who, but my study of history and the attitude of the Whig Party
ltiaves me to believe that there are those who still hold that ide-
ology.

Now, we have two compelling and sometimes competing interests
with respect to this whole question. We want everyone who is le-
gally qualified to vote to be able to vote. And we want him or her
to be able to vote as easily and smoothly as we possibly can. At the
same time, the whole purpose for having people register in advance
is to create some kind of mechanism that will allow election offi-
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cials to prevent those who are not legally qualified to vote from vot-
ing, and sometimes this becomes a trade off.

In an effort to get everyone to vote, we relax registration require-
ments and, thereby, open the door to vote fraud; or, conversely, in
an effort to prevent vote fraud, we tighten registration require-
ments, and thereby run the risk of keeping people away who belong
there.

This is not a new issue. When I was a member of the Govern-
mental Affairs Committee, we held a hearing on this issue and one
of the witnesses on that occasion was Dr. Larry Sabato, the direc-
tor of the University of Virginia Center for Governmental Studies,
and one of the more well recognized names when it comes to these
issues.

I would like in my opening statement to quote a few things from
Dr. Sabato, and then would ask unanimous consent that his entire
opening statement be included in the record.

Chairman SCHUMER. Without objection.

[The statement of Dr. Sabato follows:]

Senator BENNETT. He makes the same point I just made. He said
when we look at the registration system and voting process, we
have to balance two conflicting values. One, the goal of full and in-
formed participation in the electorate, and, two, the integrity of the
system. And he goes on to say, to the extent we keep expanding
the participation right and make it easier and easier for people to
register to vote, we almost certainly increase the chances for voter
fraud. So, in a sense, it is a trade off. To move completely in the
direction of one value as opposed to the other is foolhardy.

Then he goes on to list a number of examples of people in the
2000 election who cast illegal votes. If I might, there are the cor-
responding, one-on-one personal observations of the kind you have
just cited of people who ran into difficulty with registration. And
he says, it does not stop with Florida and Wisconsin. As I sug-
gested, fraud did not just appear during the 2000 presidential elec-
tion. Just a glance at the past decade shows many examples of
electoral fraud.

Then he goes on to list some. Extensive absentee ballot fraud in
Alabama; hundreds of phony registrations in California; nearly a
thousand illegal votes in New Jersey, including some people who
are unregistered and others who are dead; significant absentee bal-
lot fraud in Philadelphia; votes stolen from the elderly and infirm
in Texas, and the list goes on and on.

Then he says in separate quotes, whether fraud is Democratic or
Republican, or located in the north or the south or the west, the
effect on American democracy is similar. While electoral hanky-
panky affects the outcome in only a small proportion of elections,
mainly in very tight races, one fraudulent ballot is one too many
for the integrity of the system and the confidence that people have
in the system.

So this is the balance that we have to address. We want, as I
said, registration to be as open and as easy as it can possibly be
for those who are entitled to vote, but at the same time, we want
registration to be effective enough that those who are interested in
controlling fraud have the tools that they need to deal with that.
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That is the balance that I hope we will strive to strike as our
legislative activity goes forward following this hearing and other
hearings that you may have scheduled. And I appreciate your dili-
gence in addressing the problem and will do whatever I can to see
that we have as productive and probing a hearing as possible.

Chairman SCHUMER. I want to thank Senator Bennett, and I
agree with the thrust of his statement. Both are problems, and I
think we have to address both. And there is sort of a yin and yang
here that you have to find the happy balance to.

Senator Warner?

OPENING STATEMENT OF SENATOR WARNER

Senator WARNER. Thank you, Mr. Chairman. I want to add my
voice as well and say thank you for calling this hearing and echo-
ing both what you and Senator Bennett have said, this yin and
yang between registration and fraud.

I am not going to be able to stay for the whole hearing, but I do
want to point out two issues that I hope the panel will address and
would love to pursue. One, and the chairman mentioned this in his
opening comments, Virginia has become a little bit of ground zero
for the battle between local registrars trying to determine what is
appropriate for college students, sometimes out-of-state college stu-
dents, who choose to registrar in their college hometown rather
than their parents’ hometown. We have, perhaps, in the Common-
wealth given a little bit of disjointed guidance.

So I would love to hear from the panel, what appears to be both
trends in the law and best practices, on how you get that balance.
We clearly want students to participate; if they are living 9 or 10
months a year in a certain locale, what kind of residency require-
ments are looked at. On the other hand, if they are simply passing
through and often time there are concerns at the local government
level that you may end up having, in fact, undue influence because
of the student population in the community. So I would love to
hear comments on that issue.

The second and this is Virginia also. Like other states, but I
think Virginia because we are proud to have some of the highest
concentration of military of any state in the country, we have lots
and lots military families who continue to be challenged with not
only registration but unclear rules about when and how they have
to get their ballots posted, when and how registrars would receive
those ballots.

As recently as the 2008 election cycle, again, this proved to be
quite a bone of contention. And I would love to hear any comments
from the panel on how we can better grapple with the very unique
challenges that our military families, particularly those who are
posted overseas, can make sure that, one, they get registered in the
first place, and two, that there is no undue burdens on them par-
ticipating in the electoral process.

So, again, while I am not going to be able to stay for the hearing,
I do appreciate the chairman calling this and anxious to hear com-
ments on those two questions.

Thank you, Mr. Chairman.

Chairman SCHUMER. Thank you. And I think those are two very
important issues that we hope to explore.
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Senator Udall?

OPENING STATEMENT OF SENATOR UDALL

Senator UDALL. Thank you, Chairman Schumer and Ranking
Member Bennett. Thank you both for your statements. And let me
just say that I think you have reached the right balance here in
terms of talking about the direction we should go. I think we all
want everybody to fully participate and we want to get people reg-
istered and give them that opportunity. But we want to make sure
that we have fair elections without fraud, and that is really the
way to go.

Two of the issues in New Mexico that I think are of some concern
have to do with provisional ballots and absentee ballots. And I no-
tice across the country, we are seeing the same thing. When you
get into the area of how you make sure that absentees are handled
in such a way that it is uniform and, as the Supreme Court would
say, you had equal protection in these kinds of situations, that is
a concern. And then the provisional ballots are also growing to a
significant degree. I hope that you have an opportunity to comment
on both of those and give us some guidance as to where you think
we should head.

Once again, I think the chairman is right-on in holding this hear-
ing and proceeding on this, and I anxiously await the testimony of
our very distinguished panel.

Thank you, Chairman Schumer.

Chairman SCHUMER. Thank you for your excellent statement,
Senator Udall.

Now we are ready for the witnesses. I am going to briefly intro-
duce each one, ask them to each put their entire statement in the
record, speak for five minutes, and then we will have time for ques-
tions. So if you could try to tailor your remarks to meet the five-
minute goal, we would appreciate it.

First, Stephen Ansolabehere—I know that is a hard one to say—
is a professor of government at Harvard University and political
science at MIT. Formerly, he served as co-director of the Caltech/
MIT Voting Technology Project. He is an expert on American elec-
tions, public opinion and voting behavior.

Curtis Gans is the director of the Center for the Study of the
American Electorate within the Center for Democracy and Election
Management at American University. In addition to being a pro-
fessor at American University, he often appears as a recognized ex-
pert on talk shows to discuss a variety of voting issues.

Nathaniel Persily is a professor at Columbia Law School. He is
a nationally recognized expert on election law and is the founder
aSn}c} dlirector of the Center for Law and Politics at Columbia Law

chool.

The Honorable Chris Nelson. Mr. Nelson has been serving as
South Dakota’s Secretary of State since his election in 2002. Before
being elected to this position, Secretary Nelson served as South Da-
kota’s state election supervisor.

Kristen Clarke is co-director of the Political Participation Group
at the NAACP Legal Defense and Education Fund. Before joining
the NAACP, Ms. Clarke worked for the Civil Rights Division at the
U.S. Department of Justice.
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Last but not least, Mr. Jonah Goldman. Mr. Goldman is director
of the National Campaign for Fair Elections at the Lawyers’ Com-
mittee for Civil Rights. His responsibilities include leadership in
the Election Protection Coalition, the National Network for State
Election Reform, and the Lawyers’ Committee election reform advo-
cacy and litigation docket.

Mr. Ansolabehere, Professor, thank you. And, again, your entire
statements are introduced into the record, so you may begin.

STATEMENT OF STEPHEN ANSOLABEHERE, PROFESSOR,
DEPARTMENT OF GOVERNMENT, HARVARD UNIVERSITY

Mr. ANSOLABEHERE. Thank you, Mr. Chairman and members of
the Committee, for holding this hearing and paying attention to
this issue.

In 2001, the Caltech/MIT Voting Technology Project found that
4 to 6 million Americans tried to vote but could not, or did not have
their votes recorded, owing to problems with voting equipment, reg-
istration, absentee balloting and polling place operations. The larg-
est of these problems was registration followed closely by voting
technology.

The Help America Vote Act facilitated the upgrading of voting
technology throughout the United States, punch card and lever ma-
chines were phased out, and the Federal Government assisted
states and counties with their purchase of optical scan and elec-
tronic voting equipment.

Voting technology accounted for about 1.5 to 2 million lost votes
in 2000, and today that figure appears to be around 500,000. That
is a substantial improvement thanks to the intervention of the
Help America Vote Act. That is the good news.

Registration, unfortunately, remains as large a problem as ever.
In 2008, to put the matter in perspective, there were 230 million
people of voting age in the United States, an estimated 212 million
eligible voters, that is citizens, non-felons who are also voting age,
an estimated 168 million registered voters, and 133 million people
who actually voted. To put matters another way, 44 million Ameri-
cans were not registered to vote, though they could have been, and
another 35 million Americans were registered to vote but did not
vote.

The registration and authentication system in the United States
remains a significant source of difficulty for many voters. Of the 79
million Americans who are eligible but did not vote, most certainly
did not vote because they chose not to vote for lack of interest.
Even still, administrative problems prevented or discouraged mil-
lions of Americans from voting.

Based on the results of the Cooperative Congressional Election
Study, which Senator Schumer discussed, I project that 9 million
Americans did not vote because they had recently moved or be-
cause the date for registering to vote had already passed and they
were not registered. Two to 4 million Americans were discouraged
from attempting to vote because of various administrative problems
relating to the authentication of voters and registration, and an-
other 2 to 3 million Americans were registered to vote, attempted
to vote, but could not vote because of problems with registration,
acquiring absentee ballots, or voter identification. All totaled, it ap-
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pears that 4 to 7 million Americans could not vote, even though
they attempted to vote or wished to vote in the 2008 election.

There are other chronic problems as well related to the system,
especially accessibility of the system for the disabled and for mili-
tary personnel, and there are emerging problems, especially the
growing number of people who have trouble getting absentee bal-
lots. This is of particular note because absentee balloting is on the
rise, especially in the American west. In 1972, roughly 5 percent
of Americans voted with absentee ballots. In 2008, roughly 30 per-
cent voted with absentee ballots.

My written testimony focuses on the problems associated with
the system for voter registration and authentication. The conclu-
sion is a discouraging one, as many of us in this community, both
as scholars and policymakers, just a short while ago took major
steps to improve these systems. Even still, many people encounter
problems with voter registration and voter authentication today,
and those problems appear to be as large as eight years ago.

Currently, the states are in the middle of a major upgrading of
voter registration systems in the United States begun under the
Help America Vote Act. Some have completed this process but
many have not. Most communities have yet to see the benefits of
those systems, but there is certainly the possibility, as statewide
registration systems are implemented properly, we may eventually
observe the gains in registration systems similar to what occurred
with voting technology.

Based on my experience over the past eight years, I fully believe
that a cooperative effort of local election officers, secretaries of
state and the federal government can reduce, substantially, the dif-
ficulties that millions of Americans encounter when trying to reg-
ister and vote. Thank you.

[The prepared statement of Mr. Ansolabehere follows:]

Chairman SCHUMER. Thank you, Professor, and thank you for
your excellent report as well. We are honored that you released it
at the committee.

Mr. Gans?

STATEMENT OF CURTIS GANS, DIRECTOR, CENTER FOR THE
STUDY OF THE AMERICAN ELECTORATE

Mr. GANs. I want to thank the Chairman and the Ranking Mi-
nority Member for, a) holding this hearing and, b) inviting me to
participate in your deliberations. Anything I say here will not re-
flect on the men and women who run our elections, the secretaries
of states and chief election officers, down to the people who man
the polls on election night. They are all decent, they all want to
help, both with the integrity and the voting process.

I agree strongly with both the Chairman and Ranking Minority
Member as to what the purpose of our election law ought to be. It
ought to maximize voter participation, it ought to maximize the in-
tegrity of the process, and it ought to maximize citizen faith in that
process.

I am going to give you three sets of numbers that say we are a
long way from that. One is 74 and 50. A ballpark estimate of the
percentage of eligible Americans is 74 percent, and that in turn
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means that there are 50 million Americans who are not registered
and cannot vote.

The second I am going to have to read. It is 115, 104.2, 103.6,
100.3, which is the number of names—the percentage of names on
the registration list of the eligible voters in the District of Colum-
bia, Alaska, Illinois and South Dakota. Ten other states have reg-
istration lists of 95 to 100 percent. And if anybody believes those
numbers, there is a bridge across the East River in the state of our
chairman that I would like to sell you. There are at least 20 million
names on the registration list who should not be there, who have
died or moved or are not legitimate voters.

The last set of figures is 139 and 172. The United States ranks
139th out of 172 democracies in the world. That is not a great pic-
ture of a voting system that works.

We also have each year a series of problems, voter lists that do
not contain names that should, do contain names that should not
be on them, zealous registration people on the liberal side putting
people on lists that should not be, zealous people on the other side
discarding registrations of people that do not agree with them.

We have millions of dollars spent for people like Jonah to mon-
itor elections for poll watches and for lawyers willing to move at
the drop of a hat to challenge any deviation. We call it fraud and
we call it intimidation and suppression, and all of them have a
grain of truth.

We will not, so long as we have a list based system, remedy any
of these problems fully. We should consider what has worked in
Mexico. And what has worked in Mexico is a government provided
and paid for national, mandatory, biometric identification card and
system. That would enfranchise everybody who is eligible, and it
would get rid of every one of the problems people have raised with
the electoral system, except vote buying and election administra-
tion malfeasance.

The objections to those are money and privacy. This will cost $14
billion. We do not do $14 billion for our voting system, but we do
it for national defense, and it could be justified on national defense
because we should know who is coming into the country and who
is in the country. And if we establish it, it would eliminate or re-
duce identity theft. It would provide for accurate census without
enumeration. It could help with criminal prosecution and wrongful
conviction exoneration. It could do a variety of things except get rid
of the common cold and halitosis. It also would rationalize the var-
ious identity systems that are already being mandated or in place.

This is a far-out idea, but I think people ought to consider it be-
cause I think it is the way that we can actually deal with all of
these problems.

[The prepared statement of Mr. Gans follows:]

Chairman SCHUMER. I thank our witnesses for both interesting,
informative testimony within the time limit, two out of two.

Professor Persily?

STATEMENT OF NATHANIEL PERSILY, PROFESSOR, COLUMBIA
LAW SCHOOL

Mr. PERSILY. Let me echo the thanks of my fellow witnesses to
this committee. It is always a pleasure to be an election law pro-
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fessor who is giving testimony not in the middle of a meltdown,
and it gives us a chance to think in a sober way about some of
these problems that we have already been discussing.

I just want to make three brief points, and I have given you
longer testimony for the record. First I want to look at the effect
of registration laws on turnout, and then, secondly, to look at reg-
istration problems that we saw on Election Day. And then, finally,
to talk a little bit about the litigation as a description of the mag-
nitude of the registration problem.

First, the effect of registration on turnout. The effect of registra-
tion on turnout is not simply by the registration system itself. The
United States continues to make it more difficult than any other
industrialized democracy to vote. And the reason is not because we
simply have registration; other countries have registration. It is the
combination of that registration system with the high mobility of
our population and the fact that the government does not take an
affirmative role in registering people to vote. Those are the factors
that make the United States unique. The incredible mobility of the
U.S. population is one of the chief reasons that we see relatively
low voter turnout.

To give you some sense of the relationship between the variables:
90 million eligible voters move every five years. All of those voters,
if they want to vote at their new address, assuming they are not
in an EDR state, have to take an affirmative step in order to reg-
ister to vote. It is not a surprise, then, that people who have lived
in their residence for five years or more turn out at rates of about
75 percent. Those who are recent movers to a new state or new
county: only about half of those people tend to turn out to vote.

But the effect of mobility, or the combination of mobility and reg-
istration laws, is not seen just in the aggregate numbers. You can
see it on discrete populations, and several members of this com-
mittee have already mentioned military voters. Congress has spent
a lot of time looking at uniformed and overseas voters in this con-
text because of the problems that those voters face.

You can also get a sense of this—and this is also from Steven
Ansolabehere’s Cooperative Congressional Election Survey, which
is the effect on military voters even inside the United States, who
face registration problems and voting problems at a higher rate
than the general population. And that is because they are more
%ikely to be moving before Election Day than the average popu-
ation.

Most political scientists have spent a lot of time looking at the
discrete effects on low-income groups, or particularly the relation-
ship of registration laws on education. But when we look, for exam-
ple, at these military voters who experience about 1.7 times the
rate of registration problems when they go and attempt to vote and
that also turn out at a rate 10 percent lower than the general pop-
ulation, we get a sense of the nature of this problem.

Secondly, let me talk a little bit about the registration problems
at the polls in this past election. Unfortunately, we do not have the
kind of concrete data that we would really like in order to assess
the magnitude of the problems in this past election. We know, for
example, that between 20 and 31 percent of the election related in-
cidents that happened at the polls this year were registration re-
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lated. You can get a sense of that from, say, the CNN incident re-
ports or some of the other incident reports that different election
protection organizations were running.

We know, for example, that in the 2004 election, that 1.9 million
provisional ballots were cast and that the secretaries of state say
that the chief reason behind the non-counting of a third of those
provisional ballots was because of a registration problem.

We only really have data now from about 14 states on the rate
of provisional ballot usage in the 2008 election, but we even know
from just those 14 states that 800,000 provisional ballots were cast.
And that gives you some glimpse as to the possibility of the rela-
{,)iolrllship of the registration problem to the number of provisional

allots.

Then, finally, let me talk a little bit about the litigation in this
past election. This is sort of a statement against interest because
this is how we election law professors make our living. Let me talk
about three categories of litigation that happened in this election,
all related to this problem that you are investigating here today.

The first is what I think was the most common form of litigation,
at least during this election cycle, and that was lawsuits dealing
with purges and mismatch lists when you compare the voter reg-
istration lists to some other lists, whether it is drivers licenses, so-
cial security lists, et cetera, where you found a dramatic number
of mismatches.

The second is the very famous now set of cases dealing with
third-party registration drives, the kind that Senator Bennett was
talking about, dealing with ACORN and some of these other groups
that allegedly had registered voters who did not exist.

Then the final type of litigation that we saw were sort of the gar-
den variety registration lawsuits, those cases where there is a tech-
nical defect in registrations or that there are problems such that
people do not get to vote.

Between the litigation and the voter turnout and these registra-
tion problems at the polls, I think we get a sense at least the mag-
nitude of the problem in the 2008 election.

[The prepared statement of Mr. Persily follows:]

Chairman SCHUMER. Thank you again. Excellent testimony.

Mr. Nelson?

STATEMENT OF THE HONORABLE CHRIS NELSON, SECRETARY
OF STATE, STATE OF SOUTH DAKOTA

Mr. NELSON. Mr. Chairman, members of the Committee, it is
truly a privilege to be before this committee and I appreciate the
opportunity. I think it is vital that you hear from the perspective
of a state election official.

November 4, 2008 was a historic day in America; nearly 133 mil-
lion cast their vote. That is 9 million more than voted in 2004 and
25 million more than voted in the Year 2000. Voter registration
systems across this country, managed by state and local election of-
ficials, handled that increase in registration and turnout, and they
stand ready to handle future increases in registration and turnout.

I want to spend just a few moments talking about what I believe
is right about our current voter registration system. The purpose
of that system, obviously, is to provide a list of those eligible to
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vote in each precinct. Voter registration provides order to our elec-
tion system. I believe there are nine elements in our system that
are crucial, and I would like to visit briefly about each one of those.
They contribute to the reliability of the system.

Number 1. Voter registration is easy and accessible. Voter reg-
istration is available at election offices, driver license agencies,
public assistance agencies, other public agencies, military recruit-
ment offices, and on the Internet.

Number 2. The system relies on a paper card or form that is
signed by the voters. Questions about the accuracy of the system
can be taken back to that original registration card. Much has been
talked about having a paper trail of the ballot on Election Day. It
is equally important that we have a paper trail of the voter reg-
istration process with each person that registers.

Number 3. The registration card contains an oath which must be
signed by the citizen, swearing to their eligibility and their citizen-
ship. State and local officials have very little access to citizenship
information. We rely heavily on the oath signed by the voter.

Number 4. The voter registration system is local. Voter registra-
tion cards are maintained as official records at the local agency.
Those local officials know that each of those registrations represent
somebody’s right to vote, and if there is information that is missing
on those cards, local officials do everything they can to get that re-
solved.

Number 5. Voter registration data is verified. The Help America
Vote Act requires verification against drivers license lists or social
security data. Incorrect information or simple typos can be caught
and easily corrected.

Number 6. Voter registration is aggregated into a statewide voter
registration file that assists us in eliminating duplicate voter reg-
istrations. It also allows states, such as South Dakota, to use that
data to allow citizens to, through the Internet, verify their registra-
tion status, find their polling place, and view their sample ballot.

Number 7. The current registration system establishes a chain of
responsibility for that data. Local officials know where to find the
original registration information, they know how the data is incor-
porated into the registration file, they know how that file is used
to create the precinct registration lists, and with that knowledge,
they can track down and answer questions about why someone is
on the list or is not on the list.

Number 8. The voter registration system is transparent. The
public, the candidates, the media, the political parties understand
how names are added to the list and how names are removed from
the list. And I would suggest that any attempt to remove that
transparency from the current system will create and lead to deep
suspicion about the integrity of the system.

Number 9. Voter registration is part of the fabric of our Amer-
ican political system. The requirement for voters to be registered
causes political parties and other groups to do voter registration
drives. Those drives heighten the awareness about the upcoming
election, and I believe that is good.

The voter registration system in America today is the best and
cleanest that it has ever been, despite some of the issues that we
have heard about. The nine elements that I have talked about play
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an important part in our successful registration system. The re-
moval of any one of these elements risks the integrity of the sys-
tem.

With rights come responsibilities. In the area of voter registra-
tion, state and local election officials have the responsibility of
maintaining an accurate and clean election registration list. Indi-
vidual citizens have the simple but powerful responsibility of filling
out a voter registration card to avail themselves of their right to
vote. It is a system that works and works well.

Mr. Chairman, members of the Committee, thank you again for
this opportunity and your consideration.

[The prepared statement of Mr. Nelson follows:]

Chairman SCHUMER. Thank you very, very much, Mr. Nelson.
Again, I think excellent outline.

Ms. Clarke?

STATEMENT OF KRISTEN CLARKE, CO-DIRECTOR, POLITICAL
PARTICIPATION GROUP, NAACP LEGAL DEFENSE FUND AND
EDUCATIONAL FUND

Ms. CLARKE. Chairman and distinguished members of the Com-
mittee, thank you for the opportunity to come and speak with you
today about some of the problems that continues to plague our na-
tion’s voter registration system.

The final data that emerged in the 2008 election cycle reveals
that only 61 percent of Americans eligible to vote cast ballots in
this historic election. That is 1 percent more than in 2004. LDF be-
lieves that many more people would have liked to participate and
we should undertake to see that in future elections they have the
opportunity to do so.

Almost 13 percent of all eligible voters in our country are not
registered at present. If we are to be regarded as the world’s lead-
ing democracy, we must work to fix the breaks in the system and
ensure that we reach the millions of eligible but not yet registered
voters who are locked out of the system. I want to take my time
to highlight some of the key problems by focusing on some of the
issues and problems happening on the ground.

First, purge programs and unreliable database matching systems
have created enormous obstacles for voters. As states have moved
to implement the requirements of the Help America Vote Act, we
are witnessing the technological advancements themselves being
used and abused to match and remove voters from registration
lists.

Let me point to an example. A recent purge program carried out
in Louisiana resulted in a purge program that matched voters by
using interstate databases to compare the first name, last name
and date of birth of Louisiana voters with individuals from other
states. Predictably, the system proved unreliable, yielding a num-
ber of false matches. And at the end of the day, more than 12,000
voters were purged from the state’s rolls. A significant number of
them were African American voters, many of them impacted by
Hurricanes Katrina and Rita.

The study confirmed that these kinds of matching programs are
extremely error prone and not based on sufficiently unique criteria
that would prevent voter disenfranchisement. Most purge programs
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like Louisiana’s disregard the fail-safe provisions that are built into
the National Voter Registration Act that generally require election
officials to give proper notice and wait two federal election cycles
before striking voters from the rolls.

In addition, poorly designed state voter registration applications
and arbitrary rules by local election officials also pose a substantial
threat. During our advocacy efforts this election cycle, we identified
a number of jurisdictions in which officials rejected registration ap-
plications for reasons that have no bearing whatsoever on eligi-
bility. Immaterial omissions often resulted in a number of the re-
jections.

In Indiana, for example, election officials were directed to reject
registration applications if an applicant failed to mark a check box
confirming their citizenship or their voting age. This was done de-
spite the fact that voters sign an affirmation under penalty of per-
jury at the bottom of the form confirming that they are citizens and
confirming that they are of voting age. These actions prompted suc-
cessful litigation to stop officials from acting on these grounds, but
the problem continues.

Another example emerges out of Alabama where the Secretary of
State instructed local election officials to reject applications from
persons who possess drivers licenses but chose instead to list the
social security number of the voter registration form. Thus, voters
who provided a social security number were rejected for not listing
their drivers license number when registering.

The take away here is that voters should not penalized for poorly
designed voter registration applications that capture duplicative in-
formation from applicants. We need to streamline the design of reg-
istration applications and eliminate the game of gotcha that leads
to the rejection of so many would-be voters.

Another example emerges out of Louisiana where officials re-
ported rejecting as much as 20 percent of new registration applica-
tions because a database match revealed inconsistencies with the
spelling of a name or in the full drivers license or social security
number. Potential voters should not be penalized for administrative
errors like these that have no bearing on voter eligibility.

The challenge we now face is determining how to reform and re-
pair the system in a way that will be more inclusive and provide
opportunities for broad and meaningful participation for the mil-
lions of eligible but not yet registered citizens among us. While we
turn now to corrective action, we must remain mindful of the par-
ticular challenges faced by those who are among the most vulner-
able among us, the poor and our nation’s racial and ethnic minori-
ties. The future of American democracy remains tied to our ability
to resolve some of the barriers that I have discussed today. Thank
you.

[The prepared statement of Ms. Clarke follows:]

Chairman SCHUMER. An exquisite sense of timing. You ended ex-
actly at five minutes.

Ms. CLARKE. Thank you.

Chairman SCHUMER. Mr. Goldman?

And you gave very good testimony, more importantly.
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STATEMENT OF JONAH GOLDMAN, DIRECTOR, NATIONAL
CAMPAIGN FOR FAIR ELECTIONS

Mr. GOLDMAN. Thank you, Mr. Chairman. I am a little bit intimi-
dated by the example. I will make sure that I am inside the five
minutes also.

I want to thank you and Senator Bennett also for not only bring-
ing this hearing together, as Professor Persily said, at a time when
it is not in the middle of an election cycle, but when we have the
opportunity to deliberate on these really important issues, which
are policy issues and not political issues.

As you suggested, our voter registration system needs moderniza-
tion. At the dawn of the 19th century, long before Alexander
Graham Bell made the first phone call, as you suggested, Mr.
Chairman, the Whig Party was first advocating for our current
voter registration system. And despite whether there are or there
are not currently Whigs around, we know one thing, that both the
registration system and the Whig Party are relics of the past.

Our registration system is inefficient. It sets election officials up
for failure by diverting resources and energy from crucial tasks and
it prevents more eligible voters from casting a ballot than any
other part of the election process.

As governments at all levels fight to stretch every penny, this
Congress has recognized that streamlining essential process is crit-
ical for moving forward in this new economy. Counties and states
across the country are wasting millions of dollars every election
cycle administering an outdated and expensive paper-based voter
registration process that puts our election system at risk. Modern-
izing the registration system will improve democracy and allow
communities to reinvest resources in critical functions like keeping
more teachers in the classroom and more cops on the street.

There are two culprits, paper and timing. Each registration re-
quires an individual paper form. A third to a half of these forms
arrive in registrars’ offices just before the deadline. The inefficiency
of the registration system has a domino effect, causing confusion at
the polls and infecting every aspect of the voting process.

The biggest impact is on voters. We have already heard up to 9
million voters are prevented from voting at one stage or another
because of the registration process. Registration problems affect ev-
eryone, but also, as we have heard already, it is felt more distinctly
in some communities. Military and overseas voters have terrible ac-
cess to registration facilities. Older voters and those with disabil-
ities cannot get absentee ballots unless registration rules are up-
dated. And young voters are frequently left off rolls because they
move often but also because they are unfamiliar with the process.

The current system of voter registration is a bureaucratic night-
mare. In an election system with more than 7,000 local election of-
fices, just getting the paper application to the right place is no
small feat.

Last year, Mr. Chairman, in your state of New York, for exam-
ple, a hundred thousand forms collected by third-party registration
groups were mistakenly sent to the State Board of Elections in Al-
bany. The board had to sort through those forms and forward them
to the correct local offices. Some 3,500 of those forms were found
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in the New York City Elections Office after Election Day. Of
course, those voters were not on the registration list.

Registration deadlines have caused significant issues. Adam, an
active serviceman from Mississippi, submitted his registration be-
fore the deadline as he was leaving for his tour. When he came
home, there was no record of his registration, the deadline had
passed, and he could not vote.

Purges often have removed long-time voters from registration
rolls. James, he had been voting at the same poll location in Ala-
bama for decades, but when he got to the polls on Election Day,
he was told that he was not registered. An election official told him
that his office had received calls from about 20 other voters who
had similar problems. These experiences were shared by countless
voters across the country.

Through Election Protection, I have had the honor to interact
with hundreds of talented election officials. In jurisdictions of all
sizes, whether run by Republicans, Democrats or nonpartisan pro-
fessionals, the story remains the same. The inefficiencies of the
registration system are a fundamental concern because they under-
mine election officials’ ability to effectively serve their voters.

All that manual data entry cost money and adds opportunities
from the states. Often more than half the registration budget goes
to hiring temporary employees and assigning full-time staff to cap-
ture information from handwritten applications and eliminate du-
plicate registrations. This process costs even small jurisdictions,
like Forsyth County, Georgia, hundreds of thousands of dollars.
The cost grows to over a million dollars in medium sized jurisdic-
tions like Franklin County, Ohio and is a multimillion dollar en-
deavor in large counties like Los Angeles.

Even with these extraordinary measures and costs, the system is
far from foolproof. Voters can show up at the polls and find their
name has been wrongly entered or dropped, forcing them to cast,
as we have heard before, provisional ballots. Election officials then
must reconcile the mistake by using other data to identify the voter
before counting the ballot, which adds further costs and delayed
certification.

These costs have a debilitating effect on the rest of the election
system. For example, in Columbia, Ohio, the Board of Elections
stopped notifying registrations with incomplete applications of the
opportunity to correct them because it just cost too much. Even
then, as Matt Damschroder who oversees elections in Franklin
County says, phones that would otherwise be picked up are not,
leaving voters’ questions unanswered. Because of the inherent
delays in processing paper registration forms, Los Angeles has to
spend $56,000 in every countywide election to send supplemental
voter rosters to poll inspectors by overnight mail. That delay makes
it difficult to order and distribute ballots.

Again, Mr. Chairman, thank you for all you are doing to move
us towards a more efficient and equitable process to exercise our
vote. Each election in the voter registration system, this relic of our
pre-Civil War past, blocks millions of Americans from casting a bal-
lot, distracts election officials, and needlessly wastes millions of
dollars at a time when state and local budgets are stretching every
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penny. Congress has the power and the opportunity to modernize
this antiquated system. Thank you for taking the first step today.

[The prepared statement of Mr. Goldman follows:]

Chairman SCHUMER. Good job, Mr. Goldman; seven seconds off.
Not bad, not too shabby, given how it usually is around here.

Okay. I want to thank the six witnesses. I thought the testimony
was excellent from the witnesses that I asked to come and that
Senator Bennett asked to come, and very much appreciated.

Now, to me, the astounding fact here was the reports both by
Professors Ansolabehere and Persily, that large numbers of people
just could not vote. And this is not relegated to a state; it shows
the problems are everywhere. And I am certainly mindful of what
Mr. Nelson said, that there is a lot that works with the system.
Most people do vote and vote well, but in democracy, everybody has
to vote.

So I would like to ask the witnesses whether they agree, each of
you, just with the statement that we have substantial numbers of
eligible voters being excluded from the rolls. It is a simple state-
ment. I will just ask each of you for a yes or no answer, and then
I am going to let anybody say whatever they wish. Okay?

Go ahead, Mr. Ansolabehere.

Mr. ANSOLABEHERE. Yes.

Chairman SCHUMER. Mr. Gans?

Mr. GANS. Yes.

Chairman SCHUMER. Mr. Persily?

Mr. PERSILY. Yes.

Chairman SCHUMER. Mr. Nelson?

Mr. NELSON. No.

Chairman SCHUMER. Ms. Clarke?

Ms. CLARKE. Absolutely.

Mr. GOLDMAN. Yes.

Chairman SCHUMER. Okay. Then we will first ask Mr. Nelson.
You disagree with the other five witnesses. You think that—do you
think—I mean, I guess explain. Their studies are pretty good. They
are not biased or political, so explain to me your answer. I am not
asking the percentage. I am asking just that we have, at least by
their reports, in the millions of people who are eligible to vote,
want to vote and cannot.

Mr. NELSON. I do not believe that anybody is excluded. There are
obviously millions that have been testified to that are not on the
list for various reasons, but I do not believe that we have a system
that purposely excludes anybody.

Chairman SCHUMER. Oh, I agree with that.

Mr. NELSON. And are there issues within the system that need
to be looked at and addressed? Absolutely. And there are a number
of things that have been brought up here that I would love to ques-
tion the witnesses on because they do not make sense with what
I know about how the system works.

Chairman SCHUMER. But the instance of, say, the military sol-
ider who was assigned, wants to vote, and did not. Now, the system
is not purposely excluding him. And Ms. Clarke focused on Lou-
isiana and Georgia, and there are allegations that some of these
rules are done to deliberately exclude people.
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But let’s leave that aside. Let’s assume that we are not talking
about intent here. We are just talking about the fact that the way
the system works that there are people who want to vote, try to
d}(; what they can to vote, but cannot. You do not disagree with
that.

Mr. NELSON. There may be some. But let me use your example
of the military voter:

Chairman SCHUMER. Sure.

Mr. NELSON. —that is transferred on October 15th to a new loca-
tion, gets to their new location too late to register. They can cer-
tainly vote absentee prior to leaving their current location. They
are opened to do that in any state.

Chairman SCHUMER. Well—

Mr. NELSON. So they are not excluded from the process.

Chairman SCHUMER. You know, I have voted by absentee ballot.
It is not so easy. You have to call—you have to get the form from
the election board. It sometimes takes a long period of time. It is
cumbersome. And in New York, I think we have a pretty good ab-
sentee ballot system.

You also have—the example I gave is the soldier is told—let’s
just say he is registered to vote, or she is registered to vote, at the
military base in which they live. On October 15th, they are told
they have to be somewhere else by November 1st, and the deadline
for absentee ballots is over.

Mr. NELSON. If T might

Chairman SCHUMER. We do not have—every state, am I correct,
does not allow people to decide to vote absentee within a week or
two. You sometimes have to apply for that absentee ballot in ad-
vance.

Mr. NELSON. I am not aware of any state that would have a two-
week restriction on absentee balloting. In South Dakota you can
absentee vote up until 3:00 on election day. I am not aware of any
state that has a two-week black out.

Chairman SCHUMER. I am not sure, but somebody check me. In
New York, you have to apply for the absentee ballot in advance.

Is that right?

Professor Persily, you are from New York.

Mr. PERSILY. I cannot remember exactly what it was in New
York. I should say that I tried to vote and I was actually told I was
not on the registration list only two years ago in New York. And
it was the night before the election official—having an election law
professor be the one being turned away from voting.

But with respect to absentee ballots, there are several states
where, first of all, you have to have cause, obviously, in some states
to request an absentee ballot. And there is huge variety on dif-
ferent states.

Chairman SCHUMER. Yes. I think, in all due respect, Mr. Nelson,
there are states that would not allow that military voter to vote;
not through intent, but in others.

Mr. Goldman, would you sum up—tell us the restrictions on that
particular situation? I know you have studied this a lot.

Mr. GOLDMAN. Absolutely, and thank you, Mr. Chairman.

I think that we all do agree that, generally, a system that was
created in the 19th century was created in a way that should be
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fair. The problem is that it was created in the 19th century when
there were horse and buggies dragging folks from place to place to
try to register voters; now we are on learjets. And I think that that
is something that we need to understand, is that we are really
talking about a 21st century political process in a 19th century sys-
tem that, as you say, is the lifeblood of the process.

The voters who call us are voters who want to vote. They want
to vote desperately. And in 2008, we received 240,000 calls. Over
300,000 more people were serviced by Election Protection through
our Web site. And they were telling us stories, military voters, tell-
ing us about how they——

Chairman SCHUMER. So the example that I gave is not an un-
usual—or is not an out of the question one, right?

Mr. GoLDMAN. No, it is not unusual at all.

Chairman SCHUMER. It probably happens hundreds of times.

Mr. GOLDMAN. Sure. It happens

Chairman SCHUMER. At least hundreds, probably more.

Mr. GOLDMAN. It happens more than hundreds of times. We get
those calls from all over the country, from service members who
have moved, who are transferred right at the end of the deadline.
But also, as I suggested in the testimony, from service members
who register before the deadline as they are supposed to, and then
come home from their tour of duty to get to the polling place ex-
cited to, as you suggested, vote for their boss, their commander and
chief, and get to the polling place and their names are not on the
rolls.

Chairman SCHUMER. Right.

Let me just ask, before I turn it over to my friend and colleague,
Senator Bennett, to both Mr. Persily and Mr. Ansolabehere—be-
cause I do think while there is bad intent maybe, there are some
people on either side, some who want to exclude people from vot-
ing, some who want to falsely register people.

But would it be right to say that most of the people who are ex-
cluded are not excluded by intent, by design, but rather because of
the cumbersomeness of the system, the system is not modernized
and things like that?

Do you agree with that, Professor Persily?

Mr. PERSILY. I do.

Chairman SCHUMER. How about you? Does your study show
that?

Mr. ANSOLABEHERE. Yes, and other studies we have conducted.

Chairman SCHUMER. Would you disagree with that, Ms. Clarke?

Ms. CLARKE. No, I agree with that. I think that—part of the
problem is that election officials have too much discretion, and they
abuse that discretion, or you have a case in South Dakota where
it appears that Mr. Nelson enforces rules very liberally and other
states where similar rules are enforced in a very restrictive manner
that locks voters out.

We need to figure out a way to make these rules more uniform
across the board.

Chairman SCHUMER. But you would agree there is not a grand
conspiracy on either side. There are some people who have bad in-
tent, but mostly this occurs because we have not modernized or are
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just negligent. There are new examples that keep coming up that
we do not realize.

Is that fair?

Ms. CLARKE. I agree with that.

Chairman SCHUMER. Senator Bennett?

Senator BENNETT. Thank you very much, and thank you all for
your excellent testimony. I do have some quibbles here and there
that I would like to do my best to deal with.

Mr. Goldman, stop talking about a 19th century system. We have
changed it. I had to fill out a provisional ballot in Utah, and in the
19th century there were no provisional ballots. I had applied for an
absentee ballot and forgot it. So I showed up at the polls and they
said, you cannot vote because you have already voted absentee. I
said, well, I never mailed it in. Okay. You come over here, fill out
a provisional ballot and we will see.

That is a system that is not in the 19th century. There have been
an awful lot of changes in this. So you have valid points. Do not
diminish their validity by that kind of pejorative statement.

Chairman SCHUMER. But just to quibble with my good friend, in
the first half of the 19th century, nobody voted in Utah.

[Laughter.]

Senator BENNETT. That is true. We were infested with Mormon
crickets, if I could use another term that has been in the news.

Mr. Ansolabehere, I would like to know more about your method-
ology because we have had a lot of numbers thrown out here. You
use the number 7 million. In your written testimony, you are talk-
ing about 4 to 5 million who could not or did not vote. Mr. Goldman
said 9 million. Mr. Persily said we do not have concrete data.

We are using numbers, and in Washington the tendency is, once
a number is thrown out, regardless of how tentative it may be, it
gets locked in. The press picks it up; it ends up in a headline. Hav-
ing been in the headline, it then ends up in a bunch of speeches
and it becomes gospel.

Right now, you are the only source that I can find, and I would
like to understand your methodology a little better. You talk about
33,000 respondents. I want to know how that sample was drawn
and how it was verified. And all of your extrapolations come from
those 33,000; is that correct?

Mr. ANSOLABEHERE. I followed two methods. One is—I also fol-
low—we have the survey that we did in fall of ’08, which is the
only publicly available survey at this moment. The other survey
that we are waiting on is the Current Population Survey that the
Census produces. We follow the Current Population census’ meth-
odology in terms of question design and also the methodology for
projecting from the survey out to figures on total number

Senator BENNETT. I am sure you do. I am more interested in the
sample.

Mr. ANSOLABEHERE. The sample was part Internet and part
phone to validate. And we also validated the study by comparing
the statements of how many people voted for each candidate
against the total vote shares that those candidates received in
every state. And all of the states, except one, were within the mar-
gin of error, and the one was Kansas. So there was something
about the sample in that state. But that will happen sometimes.
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Senator BENNETT. Whom did you go after? How did you know to
call 33,000 people? Were they self-selected?

Mr. ANSOLABEHERE. It is a national random sample. In some
sense, all surveys are self-selected because all surveys are vol-
untary. But, yes, national random sample of the population in the
United States, the adult population in the United States.

Senator BENNETT. You called them? And how many of the 33,000
you called said I did not have any problem and lived in South Da-
kota?

Mr. ANSOLABEHERE. How many of the 33,000 said I did not have
any problem?

Senator BENNETT. Yes.

Mr. ANSOLABEHERE. Well, let’s focus on the 4 to 5 million num-
ber. So the 4 to 5 million are the number of people projected out
from the survey who said that they had tried to vote but could not,
for whatever reason.

Senator BENNETT. I understand that, but you are talking 33,000
people. What percentage of them lived in Mr. Nelson’s state and
said they had no problem?

Mr. ANSOLABEHERE. I do not know how many in South Dakota.

Senator BENNETT. No, I am not saying specifically South Dakota,
but what percent said they had no problem?

Mr. ANSOLABEHERE. What percent said they had no problem?
Probably about 96 percent said they had no problem.

Senator BENNETT. So you are extrapolating—let’s say 4 percent
of the 33,000, of the 4 percent, you are extrapolating the 7 million
figure you gave us here.

Mr. ANSOLABEHERE. Right, and that is about what Census does
when they do the Current Population Survey projection as well.

The Current Population Survey, when you look at the statistical
abstract of the United States or the reports produced by CPS
through the Census Bureau, give you projections for how many mil-
lion people are registered. That i1s where the number 142 million
people registered comes from, from the last election cycle and so
forth. That is where they get the citizens voting age population
numbers. There is no official record of how many citizens there are
in the United States; it all comes from those surveys.

Senator BENNETT. Oh, I understand that.

Can you not get the number registered by contacting all 50
states?

Mr. ANSOLABEHERE. Actually, no you cannot. Even the National
Association of Secretaries of States produce a report, and all that
was given from some states, like Texas, were ballpark numbers.

Senator BENNETT. Mr. Nelson, can you tell him how many are
registered in your state?

Mr. NELSON. Five hundred and thirty-three thousand.

Mr. ANSOLABEHERE. Yes, some states you can, but you cannot get
it in all

Senator BENNETT. I will not pursue it any further.

Mr. ANSOLABEHERE. On top of that, there are problems of dupli-
cations, which South Dakota, as was testified, had more people on
the rolls than they had in the citizens voting age population. So
there is an impossibility there, and it is just because people move.
There is no requirement that somebody update their registration.
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Very quickly, as Nate testified, the registration lists become obso-
lete. Currently I am doing a study in L.A. County where we are
auditing the rolls there, and it looks like about 6 to 10 percent of
the names on the list, just the names, are no longer valid address-
es. In addition, there are another 10 percent where the registration
seems to be incorrect, according to the

Senator BENNETT. Your written testimony suggests that there
are 30 million obsolete and duplicate answers on the list. And you
agree that these 30 million should be removed?

Mr. ANSOLABEHERE. Something should be done to reduce them.
I do not know how to do that. That is I think an issue with how
to do purges properly. I think there has been huge improvements
in the states since 2001.

Senator BENNETT. Well, I do not want to drill any further on this
or take more time.

Mr. Gans, I am interested in your solution, which is basically
calling for a national ID card for everything, for social security, for
immigration, for everything. And that is probably a bigger issue
than we are going to deal with here.

Chairman SCHUMER. My Ranking Member, I also chair the Im-
migration Subcommittee. Who knows?

Senator BENNETT. Okay.

Mr. GANS. Mr. Chairman, I have run this one by Doris Meissner,
who sort of likes it for the immigration purposes.

Senator BENNETT. Yes.

Chairman SCHUMER. May I interrupt, Lindsey Graham and I put
in a proposal for a biometric social security card to deal with the
immigration problem a couple of years ago. So the two actually do
dovetail. It gets opposition from a variety of places, but it also gets
some support.

Senator BENNETT. Yes, both of those are true.

Just one last—you are aware that in Australia, they solve this
Frobdlem by making voting mandatory. If you do not vote, you get
ined.

Now, I do not quite know how they handle the lists, but this was
brought home dramatically when an Australian politician came to
see me some years ago to talk about strategies. And having been
one who had run campaigns in Utah, I immediately said, well, the
first thing you have to do is identify who your voters are to get
them out. And he said, no, that is not a problem. I said, what do
you mean that is not a problem? He said, we have mandatory vot-
ing; everybody gets out.

I think the fine is 50 Australian dollars or something. I cannot
remember. Do not take that, if there is anybody noting this down,
because that was a lot of years ago. But when the Australians did
some government reform some years ago, one of the reforms they
put in place was mandatory voting.

Does anybody have a reaction?

Mr. Gans. Yes, I do.

Senator BENNETT. Okay.

Mr. GaNs. I have two reactions. One reaction is that I think the
right to vote implies the right not to vote. And I also—three reac-
tions. I also think if we boost the numbers, we will hide the prob-
lems. And the third thing is, even if you have mandatory voting,




30

you would still have a list that you have to make accurate. The
thrust of my testimony is essentially to start conceiving of another
paradigm because otherwise you will be in Rube Goldberg Number
27.

Senator BENNETT. Okay. Well, I agree with you that the right to
vote also includes the right not to vote, and I am not advocating
for the Australian system. And this gets back to the question of ex-
trapolating numbers; how many people did not vote because they
chose not to vote as opposed to an assumption that if they did not
vote, it was because of some breakdown in the system.

Now, Mr. Persily, you are nodding your head. Do you want to
comment on that?

Mr. PERSILY. Well, let me first—since I have a little knowledge
of Australia, I have to at least give my two seconds on that, which
is that although they have mandatory voting there and they have
fines, almost no one gets prosecuted, and yet the have extremely
high voter turnout. About 4 percent, I think, of the ballots are cast
for no candidate. They are called donkey ballots, which we would
call undervotes here in the U.S. I guess here a donkey ballot means
something completely different.

Chairman SCHUMER. They should call them kangaroo ballots.

Mr. PERSILY. But one thing I think you are getting a sense of
from the testimony here is how much we do not know. I mean, we
do have a good glimpse of, I think, the problem, both through liti-
gation, from the number of respondents who are saying they faced
problems, the number of people who call into these help lines, et
cetera, and the number of provisional ballots, which gives you a
sense of the registration and voting gap.

So the first step here is to—we do not actually even know how
many people voted in this last election. We have 12 states that do
not even provide certified vote totals. So you hear this number 133
million bandied about. There is a significant margin of error even
in that. And then as previous witnesses were saying, with respect
to the registration lists, yes, there is going to be a gap between,
say, 20 million people who are on the registration rolls and the
number of people who say that they are registered.

What we really need is to have a census of election administra-
tors. We need to know at the precinct level how many people vote
for which candidates by which method, military, Internet, provi-
sional, et cetera, and then we can really get a handle on the scope
of all these problems.

Senator BENNETT. And then we have the problem Mr. Gans
talked about, where there are more names on the lists than there
are people living in the jurisdiction.

Mr. PERSILY. Yes.

Mr. Gans. We have that. And the other thing, in response to
your question of my colleague here, is whether you take my col-
league’s figure on my right or my figures, we either have 44 million
or 50 million people who are not registered who are citizens eligible
18 and over. And that is a problem, as is the problem of 20 million
names that are on registration rolls that should not be on. Both of
those need to be dealt with.

Senator BENNETT. Thank you all very much.
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Chairman SCHUMER. Let me go to a second round. And, of
course, I afford that to my colleague.

Just one point, Mr. Nelson, just making the point of Mr.
Ans‘?olabehere here, Professor, you said there were 533,000, did you
say?

Mr. NELSON. Correct.

Chairman SCHUMER. How many total people are there in South
Dakota?

Mr. NELSON. Adults, about 750.

Chairman SCHUMER. Adults?

Mr. NELSON. No, total population about 750.

Chairman SCHUMER. Right. So how many adults are there, 18
and over who are citizens? I will bet it is less than 533.

Mr. NELsSON. If I might address that because it was mentioned
we have over a hundred percent registration.

The percentage of registered voters on the active registration list
is 87 percent. The way they come up with the over 100 percent
number is by adding in the inactive registered voters, that inactive
list. And I will tell you, when the National Voter Registration Act
was passed in 1993, the restrictions that it places on voter lists
maintenance, I said at that time, this is going to guarantee in ex-
cess of 100 percent registration, and that is where we are at——

Chairman SCHUMER. This illustrates the point I think that both
Mr. Ansolabehere and Mr. Gans were making.

Let me go back because my friend, Senator Bennett, talked about
4 million, 5 million. All those numbers are consistent. They rep-
resent different categories. So would you just—both you and Pro-
fessor Persily, Mr. Ansolabehere, just go over what each of those
numbers represents. They are not inconsistent numbers; they are
not just bandied about numbers. They are serious numbers based
on a study, obviously, on statistical methods. But they are not in-
consistent given those statistical methods.

Go ahead.

Mr. ANSOLABEHERE. The 4 to 5 million number is based on the
number of people in the survey, projected out based on the number
of citizens voting age population who said that they tried to vote
but failed, for whatever reason.

Chairman SCHUMER. And they were registered.

Mr. ANSOLABEHERE. And they were registered.

Chairman SCHUMER. Right. And give a couple of examples of
those. Just give a couple of examples of those.

Mr. ANSOLABEHERE. Actually, I cannot say anything that is a
spelciﬁc example from the survey because it violates confiden-
tiality

Chairman SCHUMER. Well, you do not have to give the name;
somebody who showed up, waited on line for two hours, and went
home because it was pouring rain, right? Would that be

Mr. ANSOLABEHERE. Yes. There are people who went home be-
cause the lines were too long. There were people on that list who
said they were sick or disabled, they had transportation problems,
they were out of town and so forth.

Chairman SCHUMER. Okay.

Mr. ANSOLABEHERE. The 4 to 5 million is the percentage—sorry.
The 2 to 3 million of those people, that 4 to 5 million, said that
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they could not vote because of lack of registration, because they
had requested an absentee ballot but did not receive one, or be-
cause they were asked for voter identification and they did not
have it. That is the two to three.

Then there is an additional set of people who did not try to vote
but said, when they were asked why you did not vote, that they
encountered a registration—they were not—they had a problem
with their registration, they had a problem getting an absentee bal-
lot and so forth. And that looks like it is in the range of 2 to 4 mil-
lion, so that comes——

Chairman SCHUMER. Right. Let’s just clarify that. We could al-
ways say, well, they should have registered. That is probably what
Mr. Nelson would say, right?

Mr. NELSON. Correct.

Chairman SCHUMER. Let me give you the other side. I mean, this
was sort of interesting to me, and make what you can of it.

This was back in 1973 and Herman Badillo was running for
mayor of New York City. He was the first Hispanic mayor running.
And I was a political junkie. I was not an elected official then, but
I was at the polling places. And there were large numbers of His-
panic people who came to the polling place and said, I want to vote
for Herman Badillo.

They were citizens. They had not registered because a month be-
fore I guess they had not focused on the election or whatever, but
they truly wanted to register then. Now, we can get into a sort of
moral argument; well, they should have and it is their fault, or
they should be able to, it is the system’s fault. But they would fit
into tgat category of people who wanted to vote but were not reg-
istered.

Is that fair to say, Mr. Ansolabehere?

Mr. ANSOLABEHERE. Yes.

Chairman SCHUMER. Okay. I did not even know, by the way, in
some of these precincts, that there were any Hispanic people living
there. It was so amazing. It was sort of like a magnet. It showed
me the power of elections and—it was very interesting.

Yes, Mr. Persily?

Mr. PERSILY. Sort of one point on that, which is in the 2004 elec-
tion, we had about 1.9 million provisional ballots that were cast.
About half were cast on what are called Section 203 covered juris-
dictions. These are areas with high language minority populations
under the Voting Rights Act.

But what is happening in the registration system is that it is
falling disproportionately on certain communities who, for example,
when they get to the polling place are confronted either with a reg-
istration problem or with someone who does not understand their
name or it does not match up because it is in a different language.
And then they end up casting provisional ballots, which is one of
the reasons why looking at provisional ballots gives us a glimpse
of the problem.

Chairman SCHUMER. Right. I interrupted. Go ahead. Did you fin-
ish all the numbers that you have thrown out?

Mr. ANSOLABEHERE. No.

Chairman SCHUMER. Keep going.

Mr. PERSILY. I am fine.
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Chairman SCHUMER. Okay. But you had additional numbers that
do not contradict—nothing in your study and Mr. Ansolabehere’s
study contradict one another, do they, Mr. Persily?

Mr. PERSILY. As in most things in life, I take my numbers from
Harvard, so I will defer to Stephen Ansolabehere on this.

Chairman SCHUMER. Okay, right.

Now, I just wanted to ask you, because my friend, Senator Ben-
nett, talked about the statistics, the source of your data is the Co-
operative Congressional Election Study, right?

Mr. ANSOLABEHERE. That is correct.

Chairman SCHUMER. And is that generally regarded by the aca-
demics on both sides as a reliable, reputable source of data?

Mr. ANSOLABEHERE. Yes, in fact BYU is one of the major partici-
pants in this study.

Chairman SCHUMER. Oh, now you are talking, Mr. Ansolabehere.

Senator BENNETT. I went to the University of Utah.

[Laughter.]

Mr. PERSILY. Can I say one other thing on this?

Chairman SCHUMER. Yes.

Mr. PERSILY. We will get more data in a month, and I suspect
the Census data will confirm this, and also that the Election Day
Survey from the Election Assistance Commission will also give us
some confirmation of those numbers, so we do not need simply to
rely on those.

Mr. ANSOLABEHERE. And there was a separate study that the
Pew Foundation sponsored.

Chairman SCHUMER. So we do not have a dispute, even among
those on either side of the aisle here, so to speak—Mr. Gans, as
one of the witnesses, you do not dispute those statistics at all.

Mr. Gans. No.

Chairman SCHUMER. And do you, Mr. Nelson?

Mr. NELSON. I do not have enough insight into the methodology.

Chairman SCHUMER. Okay. But Mr. Gans, just for the record, is
a witness chosen by Senator Bennett.

Mr. GANS. Yes, but not because I am a Republican.

Chairman SCHUMER. No, I know. But you know I understand
that completely. I met you—you do not remember, but I met you
in the Eugene McCarthy campaign in 1968, when I was a fresh-
man.

Mr. GANS. You exhibited great wisdom.

Chairman SCHUMER. Yes. Well, no. In retrospect, I did not.

[Laughter.]

Chairman SCHUMER. But in any case, I wanted to ask you, Pro-
fessor Ansolabehere, on page 17 of your written testimony, you in-
dicate that 3.8 percent of all respondents showed up to the polls
and found they had problems with voter registration. In other
words, they showed up, they wanted to vote, and had problems.

If those numbers remain consistent nationally, how many voters
would that be?

Mr. ANSOLABEHERE. I would have to—it is like teaching——

Chairman SCHUMER. Okay, you can provide that——

er. ANSOLABEHERE. 3.8—if you just take 3.8 of the number
0

Chairman SCHUMER. People who showed up.
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Mr. ANSOLABEHERE. —people who showed up, the 133 million.
Chairman SCHUMER. Yes. So it would be 3.8 of 133 million
Mr. ANSOLABEHERE. Right.

Chairman SCHUMER. —which is 1, 3 times—a little less than 4,
about 5 million.

Mr. ANSOLABEHERE. Four or 5 percent—5 million.

Chairman SCHUMER. Right, okay.

Another question. Are you measuring the substance and extent
of voter registration problems for the 44 million eligible voters who
were not registered in 2008? How do we begin to determine who
these people are and why they are not registered to vote?

Mr. ANSOLABEHERE. We are going to look closely at the CPS
Study because they do have a pretty extensive battery of questions
having to do with the reasons for non-registration. From past stud-
ies that they conducted in 2000 and 2004, those data look like they
are quite similar to the extent to which people are not registering
because they are not interested. That is the major source of the
problem. But, you know, about 20 percent are not registering be-
cause of these other issues, such as registration dates and mobility.

Chairman SCHUMER. Okay.

Professor Gans, you had mentioned before that the U.S. ranks
139 out of 172 countries in voter participation. I think that is
counterintuitive to most of us here in this country.

Can you elaborate a little on that? What is the country above us,
what is the country below us, why are we so low? Is it, Third World
countries are better than us; those who have democracies?

Mr. Gans. Several Third World countries are better than us.
Back in 1976, we did a survey of nonvoters. Peter Hart did the sur-
vey and his line was that we have a higher percentage only than
Botswana. And then Botswana had an election, which had a higher
turnout than we did.

Chairman SCHUMER. Why do you think that is?

Mr. GANS. Well, it is a lot of reasons.

Chairman SCHUMER. Is it just the registration?

Mr. GaNS. Oh, no, not at all. But it is true that we are—as far
as advanced democracies are concerned, one of the very few that
put the burden on the citizen to qualify him or herself via registra-
tion and requalify when they move. Most of the other countries—
the government does in one way or another—create the list of eligi-
ble voters.

Chairman SCHUMER. What is your view? Does the system we saw
in Iraq, where people put their finger—they put some kind of indel-
ible ink on their finger. Does that work better or worse than our
system?

Mr. GaNs. Iraq comes closer to my biometric than our system.
But do I want to emulate Iraq? I do not think so.

Chairman SCHUMER. But seriously:

Mr. Gans. We have lots of different problems. I mean, part of the
reason our voting is lower than most other democracies is we do
not have a parliamentary democracy and, therefore, we, a) do not
have a very class oriented society as other democracies do; we do
not have class oriented parties; we have a complex system of gov-
ernment; we have a multiplicity of officers that we elect, all of
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which makes people’s vote feel less instrumental than voting for
one person who represents your point of view.

Chairman SCHUMER. Let me ask you this question.

Mr. GANS. Yes, sir?

Chairman SCHUMER. Let’s just assume for the moment we could
develop a system where people would not have to register, could
show up that day and yet it would have no fraud, just hypo-
thetically.

Mr. Gans. Okay. That is what I am proposing.

Chairman SCHUMER. You are trying—I know.

Do you think turnout would go up a great deal?

Mr. GANS. I think turnout would go up. I mean, in our recent
history, you can look less at registration and more at motivation
as to the reasons why we have higher or lower turnout. What this
would do, would enhance the possibility and high turnout—in high
motivation election; that we would have substantially more people
than we already have, and it may or may not make much dif-
ference in low motivation elections.

Chairman SCHUMER. Right.

What do you say, Ms. Clarke and Mr. Goldman, on that?

Ms. CLARKE. One thing I would note is that there are some
things that are compulsory in our society. Jury service, for exam-
ple, no choice, you have to do it. So this idea about mandatory vot-
ing, I kind of like the notion of really encouraging as many citizens
as possible to participate.

Chairman SCHUMER. Support a fine?

Ms. CLARKE. I am sorry?

Chairman SCHUMER. Would you support a fine like in the Aus-
tralian system?

Ms. CLARKE. Sure, particularly if it were accompanied by low
prosecution.

[Laughter.]

Ms. CLARKE. But I think we want to figure out how we can tear
down barriers.

I am concerned—and I just want to note this concern for the
record about proposals, about national ID requirements, which I
think only erect additional barriers, unnecessary barriers, that
would lock out even greater numbers of people from the process.

A final point I want to underscore is that we really should focus
on the design of voter registration forms, which varies tremen-
dously across the board. I have a copy here of Louisiana’s voter reg-
istration form, probably designed with a 6-point font.

Chairman SCHUMER. Hold it up. Hold it up.

Ms. CLARKE. You need a magnifying glass to get through it. And
it is terribly unfortunate that it requires voters to list information
over and over and over again. And election officials can reject the
forms if somebody fails to check the box that they are a citizen,
but, nevertheless, signs the affirmation at the bottom, under pen-
alty of perjury, where they swear that they are citizens. We have
really got to streamline these forms and make it easier for all who
want to participate to register.

Chairman SCHUMER. Do you want to say something, Mr. Gold-
man, in reference to Mr. Gans, the comment I asked Mr. Gans?
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Mr. GOLDMAN. Thank you, Mr. Chairman. I think that we al-
ready saw that this would increase turnout if we had a better reg-
istration system. I mean, we were just talking about 3.8 percent of
voters who tried to go to the polls and tried to vote but were not
able to because of registration. Those voters are not included in tal-
lies, whether they are exact or inexact tallies of how many voters
did show up. And I think 3.8 percentage points in an American
election is actually an enormous amount.

Australia actually has an automatic and permanent voter reg-
istration system, so they do not have the same problems that we
do. While we can quibble about whether or not it is a 19th century
system or not, the provisional balloting system and the problems
with absentee balloting are largely a symptom of a problem with
the registration system. We would not have—for instance, in Cali-
fornia, in Los Angeles County, 85 percent of provisional ballots that
do not count are not counted because of the registration system,
which is an enormous amount of ballots, since each one of those
takes time and money to be able to distribute them and count
them. And they delay certification and things like that.

So we are talking about the correlative costs on the rest of the
election system and making election officials doing basically three
or four times the work that they would otherwise have to, spending
half of their registration budget. That adds up to millions and mil-
lions of dollars because of a system which was conceived in the
19th century has not been much updated other than a couple of
band-aids that have basically just really illustrated how bad the
system is to begin with.

Chairman SCHUMER. Senator Bennett will get the last round of
questions.

Senator BENNETT. Thank you very much. This has been a very
interesting morning. I appreciate it. I think kind of a potpourri of
reactions here.

You get all of your data from Harvard?

Mr. GaNns. No, I do not.

Senator BENNETT. No. Mr. Persily.

Mr. PERSILY. The Cooperative Congressional Election Survey.

Senator BENNETT. Oh, okay.

Mr. PERSILY. I mean, without belaboring the point, it is a coali-
tion of 30 universities. Steve is instrumental in running it. Stan-
ford’s Doug Rivers, is instrumental in running it. So I might have
been a little loose there, but it is a broad-based coalition.

Senator BENNETT. We are all being a little bit flip here in one
way or another.

There is a book that I remember. I should have brought it here
because I should quote it exactly. But it comes out of my memory
bank as we are having this conversation, entitled, The Vanishing
Voter, and it was written from Harvard. And the two primary rea-
sons, according to the book, why voter participation has been going
down in the United States were, number one, the declining power
of political parties. Political parties exist, whether they are the
Whigs or whoever, to get people to the polls. And the declining
power of political parties is one of the reasons why, according to
this book, voters are vanishing. The second was the attitude of the
media, that the media is constantly denigrating politics and politi-
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cians to the point that people feel, why have anything to do with
it.

I remember another piece, random out of my database, of a
woman who was asked how do you vote, and she said, I never vote;
it only encourages them. And that, again, is manifestation of the
attitude that the media has for politics. And if you listen to the late
night shows, you find that there is constant, constant, dripping of
acid on all politicians. We are all stupid; we are all corrupt. And
we are all objects of constant downgrading attacks until, of course,
we have left office. And then we might, in some ways, be brought
up at these late night shows as an example of how the present poli-
ticians are all stupid and corrupt because this one who has passed
from the scene is not. This has nothing to do with registration. So
let’s not view this whole thing in a silo that says that registration
is the sole cause of our various problems.

I thank you for the information about your methodology. It gives
me a greater sense of security in depending on your numbers than
I had when I came in to this. But I would just say to the press that
is around here, if you are going to say the registration problem has
kept people from the polls, we go to the 2 to 3 million number that
comes out of your study instead of the 9 million number that we
heard later. And I welcome the idea that there are further studies
that are going on and we will get more statistical information
about this.

I appreciate the work you have all done. The only one last com-
ment I would leave

Mr. Nelson, you have a registration system in South Dakota.

Mr. NELSON. Correct.

Senator BENNETT. North Dakota does not.

Mr. NELSON. Correct.

Senator BENNETT. You have a higher turnout in South Dakota
than they have in North Dakota.

Mr. NELSON. Correct.

Senator BENNETT. I do not know what that proves, but it is an
interesting thing to lay down——

Chairman SCHUMER. It is warmer.

Senator BENNETT. I have never been to either one, so I will leave
you to say that.

But the registration system has not produced in your state a
lower vote turnout or a non-registration system in as close a con-
trol as we can find in a neighboring state. So, again, I say that to
underscore my point that decisions not to vote or voter participa-
tion at low levels is not entirely a factor of the registration chal-
lenge that we face.

Having said that, I think the panel has demonstrated that we
have work to do here, and I appreciate the view of the academics
who have studied it carefully. I appreciate the view of the man who
is on the firing line who has to deal with it, and I hope we pay at-
tention to all of this.

Mr. Gans, I am very interested in your solution. I will not pub-
licly endorse it at this point, but I will say I am very interested
in it.

Mr. Gans. Thank you.
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Chairman SCHUMER. I want to thank both Senator Bennett and
our panel. I think it was really a great start for this committee for
the year. So I want to thank all of you for coming. We have a num-
ber of statements for the hearing record. Without objection, I re-
quest that a series of statements, which I will submit to the record,
be added in.

The record will remain open for five business days for additional
statements from members and the public. And if the witnesses
have no objection, I would also request the record remain open for
five days for additional questions that we on the panel might sub-
mit to you, and you can answer in writing, if that is okay. Good.

All right. Since there is no further business before the Com-
mittee, we are adjourned, subject to the call of the chair.

[The information for the record follows:]

[Whereupon, at 11:41 a.m., the Committee was adjourned.]
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Executive Summary

In 2001, the Caltech/MIT Voting Technology Project estimated that 4 — 6 million
votes were lost owing to administrative problems. These people tried to vote but could
not because of difficulties with polling place operations, voting equipment, absentee
ballots, or registration. The largest sources of the problem lie evidently in the voter
registration system, which accounted for roughly half of all lost votes.

Eight years later, we have witnessed significant improvement in election
administration. Updating of voting equipment has cut the rate of residual votes in half.
States have put in place provisional balloting and other checks to prevent lost votes.
Voter registration, however, remains problematic. State efforts to improve registration in
compliance with HAVA are underway, but limited resources might hamper the ability of
states and counties to implement fully computerized registration systems.

This testimony examines the experiences of the electorate in 2008 with the voting
systems, especially registration and other parts of the authentication process. In 2008,
there were approximately 230 million people of voting age, 212 million eligible to vote,
168 million registered, and 133 million who actually voted. These facts demonstrate the
pivotal importance of voter registration. Approximately 79 million eligible voters did not
participate. Of these, 44 million were not registered, and 35 million registered citizens
did not vote. According to data from the Cooperative Congressional Election Study, 4 to
5 million people report administrative procedures as the reason for not registering, and
approximately 4 million of registered voters did not vote because of administrative
problems, approximately the same magnitude as we saw in 2000. Improving registration

and authentication systems ought to remain a high priority.
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Introduction

{ am Stephen Ansolabehere, Professor of Government at Harvard University and
Elting Morison Professor of Political Science at MIT. I served as the co-director of the
Caltech/MIT Voting Technology Project from its inception through 2004. I am on the
Board of Overseers of the American National Election Study, the longest running social
science research project in the United States, and Principal Investigator of the
Cooperative Congressional Election Study, a consortium of over 50 research teams that
develops large-sample surveys. The CCES conducted sample surveys of 36,000
respondents in 2006 aﬁd 33,000 respondents in 2008, aimed partly at gauging voters’
experiences on Election Day or in the absentee and early voting process. 1 also consult
with CBS News Election Decision Desk to make projections of winners in state and
federal elections. Through these research activities I have had the opportunity to work
with a large number election officials and to observe closely the performance of the
electoral process in the United States. -

In 2001, the Caltech/MIT Voting Technology Project sought first to measure the
extent of problems in the voting systems in the United States and to provide as much
information as we could assemble to policy makers at that time. We quickly realized that
although voting machine problems certainly affected the ability of Americans to make
sure that their preferences were recorded, even bigger problems existed in the voter
registration system. We estimated that between 4 and 6 million votes were lost in the

2000 election owing to administration or technology problems, and that problems with
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voter registration accounted for about half of that.' The problems were not uniformly
distributed across the couniry. Some states showed little evidence of difficulties, while
others had problems in many parts of their election systems. Florida was not alone.

Our observations were based on state and county election reports, data provided
by the Current Population Surveys Election Supplement, and information provided by
county election officials and from state election reform commissions. Our objective ove
the past 8 years has been to do as much as possible to assist local, state, and federal
officials in making decisions about the Our main contribution has been provision of
information and expertise in areas ranging from computer security to ballot design to
statistical assessment of election performance. One of the central missions of this effort
has been the collection of better data on election administration over time so that we can
gauge where the systems are improving, where they are having difficulties, and what
sorts of practices and laws seem to have worked.

There have been tremendous improvements in voting technology over the past
eight years. In 2000, residual votes (the difference between total votes cast and total
votes for a given office, and a commonly used measure of voting technology problems)
averaged approximately 2 percent. Counties using punch card equipment in 2000 and
2004 averaged the highest residual vote rate. In 2008, after phasing out punch card
ballots and lever machines, residual votes averaged less than 1 percent. Were American

states still using punch cards, the higher rate of residual votes would translate into an

! Caltech/MIT Voting Technology Project, Voting: What Is, What Could Be, July, 2001.
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additional 1.5 million votes lost.” Upgrading technology led to significant improvements
in the recording of votes.

I remain concerned about the voter registration systems in the states. The United
States is in the middle of the technology transition, from paper-based registration systems
in most local election offices to computerized systems, and from town and county
systems to systems that can track voters’ moves statewide. There are considerable
challenges in making this transition, and registration remains the largest source of

problems for voters.

The electoral universe in 2008

Analysis of the voter registration process begins with a few>simple facts about the
electoral universe. How many people may vote? How many are registered and,
therefore, in the system? How many people actually do vote? The numbers for the 2008
election break out as follows:

e 230 million people of voting age in the United States.

e 212 million eligible (citizens, non-felons).

¢ 168 million registered voters.

e 133 million voters in the 2008 General Election.

In other words, 57% of the voting aged population voted in the 2008 general election.

That translated into 62% of the eligible electorate and 79% of the registered electorate.

z Stephen Ansolabehere and Charles H. Stewart 111, “Residual Votes Attributable to Voting
Technology,” Journal of Politics 2005.
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Each of these figures is an estimate, with the voting-aged population being
perhaps the most accurate. A comment is in order about each. The Census estimates
the voting aged population using the last decennial census and annual data on population
changes. Researchers, such as Professor Michael McDonald, estimate the eligible
electorate using information on citizenship from the Current Population survey and on
felons to project the eligible population.3 The Census itself makes a projection of the
eligible electorate based on the CPS.

Voter registration is perhaps the most difficult figure to gauge. Secretaries of
State and state election boards report total registration and other statistics in their annual
reports and press releases. Voter registration from the state reports totaled 172 million in
2004* and approximately 187 million in 2008.% These figures overestimate the number
of registered voters, as there are obsolete and duplicate listings on official lists.
Registration lists can become obsolete quickly because many people move and fail to
update their registration information. When it created the Qualified Voter File, the state
of Michigan estimated that one-in-eight of the names on the lists were no longer valid.
Audits conducted in Los Angeles County put the figure between 5 and 10 percent in that
county. States and counties do have procedures for updating rolls, but it is difficult and
expensive to keep the lists current.

A second estimate of the number actually registered comes from the Census

Bureau’s Current Population Survey. Using the CPS Election Supplement, the Census

3 See, for example, Michael McDonald and Samuel Popkin, “The Myth of the Vanishing Voter,” American
Political Science Review 95 (2001).

* Figures reported by the Election Assistance Commission. See, for instance Table 4 in the EAC report The
Impact of the National Voter Registration Act of 1993 on the Administration of Elections for Federal
Office, 2003-2004. June 30, 2005. http://www.eac.gov/clearinghouse/docs/reports-and-surveys-nvra-2004-
survey-tabled/attachment_download/file

*NASS Survey: State Voter Registration F igures for the 2008 General Election, November 3, 2008.
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projects that 142 million people were registered in 2004, rather than the 172 million
reported on the rolls. The 142 million figure suggests that the number of duplicates and
obsolete entries on registration lists is approximately 17 percent (=30/172). The 2008
CPS is not yet available, but estimates based on other surveys project that there are 168
million registered voters in 2008. Throughout the discussion below, [ will use the 168
million figure as the estimate of registered persons. Using the much higher 187 million
person figure will change estimates, but in a way that increases the estimated number of
people who could not vote because of registration difficulties. Clearly, more extensive
and accurate information on registration is needed.

The final component above is total turnout consists of the total number of people
who went to the polls or sent in absentee ballots in the 39 states that report total numbers
of voters in their states’ certification of the votes; 11 states still do not report total
numbers of voters. Total votes cast reflects the total votes in those states where that is
reported plus the votes for the office that received the most ballots in states that do not
certify total voters. The incompleteness in vote reports and potential errors in voter
registration lists make these the least precisely estimated of these figures. Although
these figures are somewhat imperfect, they are still very revealing about the place that
registration holds in the voting process.

Approximately 44 million eligible Americans were not registered in 2008 and
therefore could not vote in the general election. Another 35 million registered voters did
not vote. There are a variety of reasons for non-participation. Through the Current

Population Survey and the Cooperative Congressional Election Study we may gauge how
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many people were unable to register or to vote because of administrative difficulties

related to registration and the voter authentication process.

Voter Registration in the Electoral Process

One may think of election administration as a system with three key components
- voter authentication, vote preparation, and vote management (including tabulation).
Vote management includes securing votes and maintaining their privacy, tabulation, and
certification of results.  Vote preparation involves the individual recording his or her
preferences, and consists largely of ballot design and the act of voting. Voter
authentication is the process through which election officials verify that the individual is
indeed eligible to vote, has not already voted in the given election, and is given the
correct ballot on which to record vote preferences.

The essential function of voter registration today is authentication. Voter
registration consists of a list, maintained and managed by the election office of all
eligible people (non-felon citizens over 18} who have filed valid registration applications.
The election office uses that list to assign people a ballot-form and precinct. It is used to
check the individual in at the polling place or when a request for absentee ballot is
received, and it is used to block others from voting in the person’s stead or the person
from voting more than once or in the wrong set of offices.

There are other key parts of the authentication process, especially the actions of
poll workers on Election Day and voter identification requirements. It is the

responsibility of poll workers to verify that the voter is who he or she claims to be and
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has not already voted. State laws determine what sorts of information the poll worker
may use to authenticate voters, ranging from simply stating one’s name and address, as in
Massachusetts, to requiring that all voters present government-issued photographic
identification.®

Development and maintenance of the registration system is a challenging task.
The registration system has many points of entry, as people may file applications through
a variety of avenues. According to figures compiled by the Census in the Current
Population Survey in 2004, the most common means of registration are at the local
election office (24%), at the registry of motor vehicles (19%), through the mail (12%), at
the polls on Election Day (6%), and at schools (6%).] The local election office receives
all registration applications and verifies them. The town or county office then compiles
the list of all registrants and uses this information to construct precincts, plan inform
people of elections, and authenticate voters at the polls on Election Day or who request
absentee or early ballots.

The system was not designed on a fresh slate to meet the needs of authentication.
Rather it evolved out of 19™ century mechanisms for party building. Lists were originally
developed and maintained by the parties in cities like New York and Boston so that
parties could determine who were their supporters, and could challenge the eligibility of
others. Over the course of the 19" and 20" Centuries towns and counties assumed the

responsibility for voter registration. This development occurred piecemeal, and many

¢ For more on this see Stephen Ansolabehere and Nathaniel Persily, “Vote Fraud in the Eye of the
Beholder,” Harvard Law Review 121 (2008): 1737.

7 Another 6 percent said “some other place or way™; I percent registered at public assistance
offices; and 16 percent did not answer the question. Kelly Holder, “Voting and Registration in the
2004 Election,” Current Population Report, P20-556, March 2005,
http://www.census.gov/prod/2006pubs/p20-556.pdf.
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areas, especially rural counties, did not rely on voter lists until quite recently. For
example, New York required registration in all counties in 1965; Minnesota, in 1973, and
Ohio, in 1978. Today, voter registration is required in every county in 49 states, North
Dakota being the exception.

Even though nearly universally used, voter registration varies considerably across
states and counties in its implementation. Every state adheres to its own laws defining
registration requirements, and county and town offices have developed their own routines
for managing and deploying the lists. Variation in the administrative capacity of the
counties is particularly important in this regard. Most urban and suburban counties have
professional, full-time election administration, while many rural counties and towns have
part-time election administration and very small budgets.

Maintenance of voter lists is one of the biggest responsibilities and challenges of
local election offices. According to Caltech/MIT Voting Technology Project’s survey of
election office budgets in the United States, approximately one-third of the local office
budges are devoted to the registration lists.” There are a variety of problems in keeping
the lists current, especially the mobility of voters and the failure of many people to
inform the office of changes of address and the difficulties checking information on the
voter files against other databases, such as drivers’ licenses. Before the Help America
Vote Act registration files were typically paper-based systems, making the clerical tasks
even more tedious. The lack of computerization was especially common in rural areas,

where local election officers have other full-time responsibilities. The Help America

¥ Stephen Ansolabehere and David Konisky, “The Introduction of Voter Turnout and Its Effect on
Turnout,” Political Analysis 14(2006): 83-100.
® Caltech/MIT Voting Technology Project, “Voting: What Is, What Could Be,” July 1, 2001.
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Vote Act provided incentives to states to create statewide voter registration lists by 2006
as a way to improve the technology used to manage the lists, especially in rural counties.

1t should be stressed that the local election offices put considerable effort and
resources into the maintenance of their lists. The administrative staff verify the validity
of registration applications, carry out the clerical tasks associated with creating and
updating lists, identify names that ought to be removed from the rolls in accordance with
state and federal laws (though sometimes private firms do this), prepare the lists for use
on Election Day, and collect the information from the lists used at polling places, such as
total number of people voting. They also keep track of vote histories of individuals,
which are used to flag registrants on the list who are active and those who are inactive, in
accordance with NVRA.

Like any large complicated data system, voter registration lists have errors or are
used incorrectly. People may fill out their registration forms incorrectly or incompletely,
making them ineligible to vote even though they have filed an application. Clerical errors
may record the incorrect name, address, birth year, or party. Administrators may
misplace registration applications. Poll workers may check off the wrong person as
having voted or forget to record that someone voted. There may also be attempts at
fraudulent registrations, such as registering in multiple jurisdictions or voting for
someone else. Perhaps the most obvious and observable problems trace to the mobility
of the society. People move and often fail to notify the election office of a change in their
status.

Types of errors in rolls may be classified as False Positives and False Negatives.

False positives correspond to names that should not be on the rolls but are. This is

10
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inevitable because of population mobility. Studies of jury lists and drivers’ license lists
find as much as 20 percent of the names on these data bases are no longer valid, either
because the person moved or died. There has been little systematic study of duplications
or invalid entries on voter lists. Through the Pew Foundation, my colleague Alan Gerber
at Yale and I are conducting a pilot study in California and Connecticut. Our analysis of
Los Angeles County finds that approximately 6 percent of the entries on the voter files
are no longer valid because the person is no longer at the address. We are currently
documenting other sorts of errors as well, such as discrepancies in addresses, names, and
party registrations.

False positives have been of greatest concern when questions of fraud arise, as it
is commonly thought that voters might impersonate someone on the list who is no longer
a valid registrant. I have encountered no such instances in my own research. A further
problem with duplicate applications and registrations emerges from the increasing
difficulty managing the lists, especially in large counties.

False negatives are a second type of error; these occur because names are not on
the rolls but should be or are incorrectly recorded by the election office. Such errors
arise from a wide variety of causes, such as clerical errors, illegible forms, misplaced or
undelivered applications. The volume of new registrants toward the end of the general
election can tax local election office staff and lead to errors.

False negatives have become controversial when they allegedly result from
improper purges. NVRA attempted to regulate the rules of purges and make them more

standard across states. The difficulty for the county office 1s when to decide when an

11
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entry on the list is no longer valid and should be dropped, and when the entry represents a
person who is still at the address and might show up at the polls on Election Day.

In addition to errors that include names that ought not be on the rolls and exclude
those that ought to be, there are barriers to registration that make it difficult to register in
the first place. The NVRA and state laws have sought to make registration easier and

more accessible.

Voters Experiences in 2008

The Current Population Survey (CPS) provides an important resource for studying
the electoral experience in the nation. The CPS is a much larger scalé survey than most
other studies, which allows researchers to measurement of relatively low frequency
events. In addition, the Election Supplement of the CPS consists of a questionnaire
tailored to measuring the size of the electorate and the reasons for not voting.

Building on the CPS, the Cooperative Congressional Election Study (CCES) in
2006 and 2008 developed extensive instrumentation to measure registration, voting, and a
variety of difficulties voting and barriers to participation. The study asked in the pre-
election survey and in the post election survey whether the respondent is registered. The
survey’s vote question distinguished among those who simply did not vote, those who
definitely voted, those who thought about it and those who usually vote, and those who
tried to vote but were not allowed (“did not or could not™). The CCES samples exceed

30,000 respondents, allowing for fairly precise measurement of even relatively rare

12
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events, and the questionnaire ascertained particular election experiences, including many
not asked in the CPS.

Using the survey data, we may gauge the magnitude of the problems that voters
encountered when trying to vote. Specifically, we may estimate the number who
attempted to vote but could not or did not. Of CCES respondents who reported being
registered, 86 percent reported that they voted (compared with a projected 79 percent in
the population), and 11 percent reported that they did not attempt to vote. The remaining
3 percent reported that they “attempted to vote but could not or did not.” Three percent
of all registered voters translates into 4 to 5 million registered voters who attempted to
vote but could not.*

Why don’t people register and vote? Extensive research on voting behavior has
documented that most of the reasons for not registering and not voting are sociological
and political, such as dislike of the candidates or general antipathy toward politics. But,
administrative difficulties have also been found to keep people out of the political
system.”!

Consider first reasons for non-registration. According to the 2004 CPS, half of
all non-registrants cited their lack of interest in politics (46.6%) or that their vote doesn’t
matter (3.4%) as the reason for not registering. One fifth of the respondents cited

administrative issues — deadlines (17%) and residency (4%). Those two administrative

' According to the survey, 2.7 percent of the 168 million registered voters reported that they
attempted to vote but could not. With 24,046 respondents who reported registration and
answered the vote question, the margin of error on the proportion .027 is .002. That projects to a
95-percent confidence interval on the estimated number of registered non-voters who attempted
to vote ranging from 4.2 to 4.9 million. The CPS does not ask whether someone attempted to
vote,

! The classic work in this line of research is Raymond Wolfinger and Steven Rosenstone, Who Votes?
Yale, 1980.
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factors combined account for approximately 9 million people nationwide failing to
register in 2004. Again, these figures should be compared with the 2008 data when they
become available, but I have little reason to expect a marked change as deadlines and
residency requirements have not changed much since 2004. Assuming these
administrative barriers have the same effect in 2008, then 11 million people will have
failed to register because of deadlines and changes in residency.

The next step is the decision of registered people to vote. A variety of problems
in voter authentication can prevent those who try to vote from participation or can deter
those who would like to vote from attempting to do so. Such problems take many forms,
including failure to receive absentee ballots, disallowed from voting at the polls, lack of
appropriate identification, and not actually being registered or registered correctly.

The CCES data are instructive of the reasons for non-voting among registered
voters during the 2008 election. The CCES asked people whether they are registered and
also whether they voted, attempted to vote, or did not vote (and did not try). The survey
then asks non-voters why they did not participate and voters about their experiences at
the polls. Table 1 presents the reasons for not voting among Registered Non-Voters in the
2008 CCES. The first column isolates those people who reported being registered but did
not try to vote, which is revealing about the first stage of the process. The second column
isolates those who tried to vote but failed, which is the second stage of the process. The
third column corresponds to the sample as a whole.

Overall, 82 percent of registered non-voters cited a reason not connected in
anyway to administration, especially dislike of the candidates. The remainder cited a

range of administrative problems: 2 percent of all registered non-voters said they lacked
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appropriate identification, 5 percent said they were not in fact registered, 4 percent said
the lines were too long, 2 percent said they were disallowed at the polls, 4 percent said
that they requested but did not receive absentee ballots, and 2 percent did not know where
to vote. All told, 17 percent of the 44 million registered, eligible voters who did not turn
out in 2008 stated that they did not vote for administrative reasons.

The survey reveals that the authentication process and registration create barriers
four ways -- lack of ID, not registered, failure to receive an absentee, and disallowed at
the polls. These parallel the reasons for non-voting measured by the CPS in 2000 and
2004, with the addition of the ID category. All four combined were cited by 13 percent
of registered non-voters as the reason for not participating in the 2008 general election,
This implies that 4 million (without the ID category) to 5 million (with the ID category)
registered voters could not vote because of problems with registration or authentication o1
getting an absentee ballot.'”>  That figure is higher than estimates from the CPS in 2000;
at the very least it appears that the problems arising from voter authentication are not
appreciably smaller than eight years ago.

It is worth distinguishing further those who tried to vote and those who did not, as
their experiences and reasons for not voting differ in important ways.

Of registered non-voters who attempted but failed to vote, 38 percent cited some
form of administrative failure, including lines, ID, polling place location, absentee
ballots, registration, and being disallowed at polls. The remaining 62 percent cited
reasons such as being out of town, being sick or disabled, or not being interested in the

election. Two-fifths, then, of the 2.7 percent who attempted to vote but failed equals 1

"2 The CPS includes getting an absentee ballot and registration problem in the same category.

15



56

percent of all eligible voters, which projects to 2 million people who attempted to vote
but failed because of administrative problems."

The CCES further point to specific problems with absentee voting that need to be
addressed and with lingering questions of access for disabled and sick people. Table 1
presents the reasons for non-voting among registered non-voters who attempted to vote
and those who did not attempt to vote. Of those who tried to vote the three most
common reasons for non-voting are Sick or Disabled (19.6%), Out of Town (15.1%), and
Requested but Did Not Receive Absentee Ballot (13.6%). Of those who did not try to
vote, the most common reasons were Not Liking the Candidates (28.8%), Sick or
Disabled (11.4%), and Out of Town (9.1%).

The difficulties with absentee voting are notable because of the steady growth of
absentee voting over the past three decades. Absentee votes cast in presidential elections
have grown from 5 percent of ballots cast in 1972 to 25 percent of ballots cast in 2008.
Reliance on voting by mail or absentee is especially pronounced in the West, where
approximately half of all votes came through the mails.

Taking these data literally, the reported problems suggest that actual denial of the
vote at the polling places is rare. Eight percent of those who attempted to vote but could
not said that they “attempted to vote at the polls but were not allowed.” That works out
to about 300,000 people out of 133 million voters nationwide. Another 4 percent of
registered non-voters who tried to vote, or 150,000 people, said they couldn’t vote for
lack of ID, and 14 percent of those who tried but failed to vote requested but did not

receive an absentee ballot. All three categories total slightly more than 1 million people.

' The CPS does not clearly distinguish intentions to vote and it does not clearly distinguish
different sorts of problems.
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An alternative way to gauge problems encountered at the polling place is to ask
directly whether people attempted to vote and encountered problems in the voter
authentication process. Again the answer is that these problems affected about 1 percent
of eligible voters, or about 2 million people.

The survey asked respondents who voted or attempted to vote whether they
encountered problems with their voter registrations or were asked to show photographic
identification. Half of all voters (55%) were asked to show identification, while a small
fraction (3.8%) of all voters reported problems with their registrations. Of those asked to
show identification and of those who reported registration problems, the survey followed
up with a question asking whether the respondent was allowed to vote.

Those with registration problems, which account for just under 4% of those who
tried to vote. Half of these voters were allowed to vote a regular ballot and another
quarter voted a provisional ballot. However, one-fourth of those with registration
problems (1 percent of the voters) reported that they were not allowed to vote. Add to
that another set of people who experienced problems with voter identification. Of the
half of all voters asked to show voter identification, 3.4 percent said that they then voted
provisional ballots and 1.2 percent said that they were not allowed to vote at all.
Registration problems and exclusions due to voter identification overlap considerably.
Eighty-four percent of those not allowed to vote because of a registration problem were
asked for identification. Hence, the exclusions due to authentication (identification or
registration) problems comes to just over 1 percent of the electorate, which is slightly
lower than the figure implied by the percent of non-voters who cited registration and

other authentication problems as the reason for not voting.

17



58

Administrative failures, then, appear to have prevented approximately 2 to 3
million people who tried to vote from actually voting in 2008.

Finally, we turn to those who did not attempt to vote at all. Election
administration may also affect participation by discouraging voters. Potential voters may
view the hassles of registration, obtaining a ballot, or waiting in line as sufficient reason
for not voting. Table 1 is instructive about these issues as well. Approximately 12.7
percent of registered, eligible voters chose not to vote in 2008. The second column of
Table 1 suggests that the lion’s share of these respondents cited non-administrative
reasons: 14.4% identified registration, ID, lines, access to polls, and absentee ballots as
reasons for not voting in 2008, and 85.6% had some other reason. Excluding people
who admitted that they were not registered those who stated administrative reasons for
non-participation shrink further, to less than 10 percent. So an additional 1 to 2% of the
eligible electorate might have chosen not to vote because of the prospect of
administrative hassles, such as long lines, voter identification, difficulty getting an
absentee ballot and the like. That figure translates into that another 2 to 4 million people
stayed from the election away because of the hassle or the prospective administrative
problems. This is a much more subjective number as these are people who stated an
administrative reason even though they did not have that particular experience during the
election.

Overall, 4 to 7 million registered voters were prevented or discouraged from

voting by the administrative process of elections.
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Summary

Research on the performance of the election systems during the 2008 election
indicates that there were

¢ 79 million people eligible to vote who did not,

e 2 to 3 million voters prevented from voting because of registration or other

authentication problems,

s 2 to 4 million discouraged from voting because of administrative problems, and

» 9 million not registered because of residency rules or registration deadlines.

These problems are of the same magnitude as observed in previous elections. There
remain important weaknesses in the reporting of election data in the United States,
including total numbers of registered voters and total numbers of voters in every state.
Registration continues to create significant barriers to getting into the electoral system
and to voting on Election Day. There is evidence of emerging problems, as well. Most
notably, there appears to be an uptick in the numbers of people having difficulty
obtaining absentee ballots, a problem usually associated with registration and

authentication procedures.
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Table 1. Reasons for Non-Voting, Registered Non-Voters, 2008 CCES

Reason Did Not Tried

Try to Vote All
I forgot 1.8% 0.2% 1.5%
Not interested 52 0.0 4.3
Too busy 6.0 5.1 5.9
Not Like Cands. 28.8 23 23.1
Not registered 52 2.7 4.6
Lack ID 1.5 39 2.0
Out of town 9.1 15.1 104
Sick/disabled 11.4 19.6 13.2
Transportation 2.1 2.9 23
Bad weather 0.9 0.5 0.8
Long line at polls 3.0 8.1 4.0
Not allowed at Polls 1.0 8.2 2.4

Request, Not receive

Absentee Ballot 2.1 13.6 43
Not Know Where 1.6 3.1 1.8
Not Know Enough 5.1 2.0 43
Other 13.0 12.8 13.0
Don’t Know 23 0.0 2.0
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SUMMARY
TESTIMONY OF CURTIS GANS, DIRECTOR
CENTER FOR THE STUDY OF THE AMERICAN ELECTORATE
U.S. SENATE RULES COMMITTEE
March 11, 2009

The central thrust of this testimony is that the current system of individually-generated
registration is fatally flawed:

~That there are more than 50 million eligible citizens who are not registered and
cannot vote.

~That there are as many as 20 million names on registration rolls who have died
or moved or are in other ways invalid.

~That the United States’ turnout rate is rated 139" among 172 democracies in the
world.

~ That we have a biennial circus of errors ~ claims of fraud, intimidation and
suppression, voting lists which contain names that should not be on them, voting
lists which omit names which should be on, citizens voting in two places, among
other ills.

~And that the sum of these problems undermines citizen faith in the operation of
elections and poses serious problems to the electoral health of American
democracy.

The hope of this testimony is that, in this committee’s and Congress’ deliberation of
remedy, serious consideration should be given to the system which has proven successful in
Mexico ~ a system based on a mandatory, government-provided biometric identification card and
system.

It is also predicated on the belief that such a system would be helpful in many other ways,
including national security and homeland defense, immigration reform, identity theft, medical
records, among several others.
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TESTIMONY
by
CURTIS GANS
DIRECTOR
of
AMERICAN UNIVERSITY’S
CENTER FOR THE STUDY OF THE AMERICAN ELECTORATE
before
THE SENATE RULES COMMITTEE

MARCH 11, 2009

On

“Voter Registration: Assessing Current Problems”

My name is Curtis Gans. For the past 33 years I have directed, first a non-partisan
independent committee and for the past three and a half years a center at American University
both devoted to providing data, analysis, public education and, where bi-partisanly possible,
public policy approaches to dealing with citizen political engagement and disengagement. The
data I have published has been the staple for coverage and analysis of registration and voting for
three decades. I have testified frequently before both houses of Congress. I gave research
assistance to the Carter/Baker Commission on electoral reform. And in the late 1980s, I created a
commission headed by the chairs of the two major parties which provided sufficient consensual
agreement on registration confirmation issues to make possible the initial passage of the National
Voter Registration Act in the House by a two-thirds majority vote.

1 am honored and grateful that the chair and ranking minority member have invited me to
testify at this hearing and hope that my testimony will be helpful as you move from deliberation
to public policy. I want to make one thing clear at the outset. While 1 will be highly critical of
aspects of our electoral system under consideration today, my comments are in no way to be
considered a reflection on the many dedicated men and women who oversee, administer and, in
other ways, carry out our elections, the overwhelming majority of whom want to do the very best
to ensure both high levels of participation and honorable elections.
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The goal of any democratic electoral system is to make possible the maximum voting
participation of the citizenry while protecting the integrity of the political process - engendering
public faith in both the system and its outcomes.

How far the United States is from those ideals can be seen in three sets of figures.

The first are the numbers 74 and 50. If one corrects for all the anomalies in official
registration figures, an educated estimate of the percentage of eligible citizens who are registered
is 74 percent. This, in turn, means that more than 50 million American citizens are not registered
and cannot vote.

The second set of numbers are 115, 104.2, 103.6 and 100.3. These are the percentage of
eligible citizens who are listed on the official registration rolls of the District of Columbia,
Alaska, Illinois and South Dakota. Official registration numbers exceed 95 percent in ten other
states (Colorado, Delaware, Indiana, lowa, Maine, Michigan, Missouri, New York, North
Carolina and Ohio). If anyone believes these “official” numbers are accurate, I have a bridge to
sell you which crosses the East River in the chairman’s home state. There are as many as 20
million names on the registration lists of the several states and the District of Columbia that do
not belong on these lists ~ because they have died or moved or, in a indetenminate number of
cases, are not eligible citizens.

The third set of figures are 139 and 172 — the United States rank at the last accounting as
139" in the rate of participation among the 172 democracies in the world.

None of these sets of figures can inspire public confidence that our system of registration
and voting is anywhere close to the best it can and should be.

Nor can we take comfort in what we have seen in recent elections, including but not
limited to:

-Individuals working for non-partisan but Democratic-oriented registration groups who in
an excess of partisan zeal place fraudulent names on the registration rolls.

~Individuals working for non-partisan but Republican-oriented registration organizations
who in an excess of partisan zeal discard collected registrations if the registrants listed
themselves as Democrats.

-Some residents of northem states with homes in Florida registering and voting in both
places.

~Registration list purging conducted by non-govemmental agencies focused largely only
on certain segments of the population.
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~Legitimate and long-time voters finding their names removed from registration lists by
inaccurate purging.

~Michael Mouse and Richard Tracy appearing on registration lists along with a number
of real individuals who are not legally qualified to vote.

-Arbitrary decision-making in very close elections, as in Florida in 2000 and presently in
Minnesota, because of uncertainty as to who was entitled to cast ballots and whose ballots should
be counted.

-Seven-figure election-day expenditures for monitors, poll watchers and lawyers all
primed to swing into aggressive action at the slightest sign that anything might advantage one
side or the other.

-Biennial claims of fraud by Republicans, intimidation and suppression by Democrats, all
with their grains of truth, all eroding trust in the electoral system.

The Help America Vote Act (HAVA) has propelled modest improvements. Beyond
beginning to establish standards for methods of voting, it did mandate the computerization of
voting lists that may, at some future date when they are all in place and interoperable, make it
more difficult for duplicate registrations and double voting. And it did provide for provisional
ballots for those who feel unjustly left off registration lists, but there is no uniform standard for
who gets these ballots, which ballots will be counted or who bears the responsibility for the effort
and cost of verifying the claim of enfranchisement entitlement

But what we have been doing is patching up a fundamentally flawed system which cannot
in its present form be perfected, which is wasting enormous amounts of money and well-meaning
human effort and which will not majorly boost enrollment and turnout nor majorly diminish the
inaccuracy of the voting lists.

There is a better way which is currently in practice within our neighbor to the south which
has transformed what had been one of the most corrupt electoral systems anywhere into one that
is respected and trusted by its citizenry..

If we, like they, had a government-provided mandatory biometric identification card and
system, every citizen aged 18 and over would be enfranchised and none of the putative fraud (and
intimidation and suppression) associated with the current registration system could occur. Voting
would be, in this nation as in most other nations, a one-step act. Citizens would no longer need to
qualify themselves through registration. All they need do is vote with confidence that their vote
will be counted accurately.

This would also substantially reduce the cost of election administration and the
complexity of registration list maintenance and verification. And it would likely but not certainly
lead to at least a noticeable increase in turnout
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The obstacles to such a system are cost and fears, I believe irrational fears, of undue
invasion of privacy.

When I investigated these issues and this system for the Carter/Baker Commission, 1
ascertained that the up-front cost would be $14 billion. In the best of all possible worlds, we
would invest this amount for the betterment of the electoral system of the nation which prides
itself on being the greatest democracy in the world.

In the real world, such a level of expenditure tends only to be justified on the grounds of
national defense. On the other hand, I believe it can be justified on national defense grounds. For
the sine qua non of national defense and homeland security is to know who is in this country and
coming into this country.

If this system were adopted, it could have other beneficial applications. It could be a
better way of dealing with the immigration issue - the sorting out of who should be given green
cards, be on a citizenship track or sent home -~ then random arrests and a border fence. It could
provide for a fully accurate Census without the cost of physical enumeration. It could
substantially reduce or eliminate identity theft. It could help with both accurate criminal
prosecution and exoneration of those wrongfully prosecuted or incarcerated. It could be used for
medical records, social security, medicare, drivers’ licenses, selective service registration and,
perhaps, even for commerce. It could unify the many and varied identification programs in place,
contemplated or mandated. It will not, however, serve as a cure for halitosis or the common cold.

With respect to privacy concerns, there are three answers. The first is that we have lost
almost all of our privacy already, beginning when we allowed our social security numbers to be
used for identification in realms other than social security and now much more broadly through
the Internet. The second is that for most uses ~ other than national defense and law enforcement
- there are technologies that put a person’s information on the card rather than a database and
readers can be programmed to take only the information needed for a given person (i.e. for
voting: name, address, citizenship status and, where relevant, party registration). The only way to
prevent privacy abuse with respect to national defense and law enforcement is what we already
have inadequately in place ~ criminal penalties for abuse made more detailed and adequate.

The downside risks of such a system are small. The upside benefits great. And, with
respect to the issues before this hearing, it would solve virtually all of them and remove all the
remaining barriers to full citizen political participation.

Two final points:
I was asked by the minority staff to address the issue of the nexus between registration

law and turmout. The broad answer is that this relationship has grown increasingly tenuous. At
one time, it could accurately be said that one of the reasons for the lower turnout of the United
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States as compared to almost all advanced democracies (Switzerland, which referends all its
issues of consequence, excepted) was that we were the only nation other than France that made
voting a two-step act. In all the other nations, government has been responsible for creating the
list of eligible voters, all the citizen had to do was vote. Our citizens(other than those living in
North Dakota) had to qualify through registration and, if addresses changed, through re-
registration before one could vote. That was once a major barrier which has become profoundly
less so now as we have made it progressively easier to both register and vote.

There are many indicators of the increasing lack of connection between registration and
voting. We just held an election which produced the third highest tumout since women were
given the vote in 1920, Yet, thirteen states recorded lower turnout, including five of the eight
states which have election day registration. When election day registration was instituted in four
states in 1976, turnout went up by between one and three percentage points in those states. By
1988, turnout was lower than in 1972 prior to the initiation of election day registration in the
three states which continued to have election day registration (Oregon had repealed it). When the
NVRA was enacted in 1995, registration went up in the two subsequent elections (1996 and
1998) but turnout went down, In the next two elections (2000 and 2002), registration went down
but turnout increased. Prior to the voting surges (which I believe to be temporary) in 2004 and
2008, North Dakota which has no registration and thus no registration barriers had a greater
turnout decline over the previous three decades than the average for the rest of the nation. In
2008, my home state of Virginia had a record high turnout. Under the same laws this year, a
municipal election in the largest town in my home county saw a turnout of 1300 of 25,000
registered citizens. The 2008 presidential primaries produced the third highest tumout ever. The
statewide primaries ~ for governor and U.S. Senate ~ which were not held on the same day as the
presidential primaries produced the lowest turnout ever. It is incandescently clear that the
primary determinant of turnout is no longer procedure but motivation. (It should also be noted
that France, even with its system of personal registration, has a substantially higher tumout than
we do.)

That said I would still prefer that government be responsible for registration, that voting
be a one-step act and that the fail-safe way of accomplishing both would be a biometric ID.

My last point is about partisanship. It has been axiomatic among Democrats that because
of the demographic profile of those who don't vote, greater turnout benefits them. It has been
equally axiomatic among a majority of Republicans that the best electoral event that could
happen to them is rain on election day ~ that the lower the turnout the better their chances. There
may have been a time when these axioms were valid, but that time has long passed..Both axioms
are demonstrably wrong. Three of the highest turnout presidential elections in the last 75 years
occurred in 1952, 1968 and 2004 when the GOP won. Two of the lowest turnout elections during
the same period were 1948 and 1996 when the Democrats won. There is a similar pattern for
mid-term elections. In 1980, 1984 and 2004, there could have been 10 million additional voters
and the winners of those elections - Ronald Reagan and George W. Bush - would have won by
even larger margins.
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Elections are now decided by political and societal conditions, perceptions of the
candidates and their respective records and messages.

When, in 1988, the ad hoc commission that I created, headed by the chairs of the two
major parties, reached agreement on a bi-partisanly acceptable method of cleaning the
registration lists, that result was handed to the chair and ranking minority member of the House
Election Subcommittee of the House Administration Committee, Reps. Al Swift and Bill
Thomas. Within a matter of days, what had been seen as a partisan bill sponsored by Rep. Swift
became the Foley-Gingrich bill, sponsored by the speaker of the House and its minority whip and
it passed by a two-thirds vote. That bill was the framework for NVRA. It achieved its high-level
bi-partisan sponsorship not simply because there was a resolution to the registration confirmation
issue, but because Gingrich and Thomas believed and, I think, still believe that the Republican
Party would not achieve a durable majority status without appealing to the whole of the
electorate.

What I hope is that as this committee and its counterpart in the other house deliberate
legislative changes to the current registration and voting system, they do so in the same spirit of
bi-partisanship which existed in 1988 - one in which partisan interests are not sacrificed but
cooperation for the common good is emphasized. We are, after all, talking about the electoral
underpinnings of the most important democracy in the world.

* * *

(I have appended a few illustrative charts and one explanation of the difficulty one finds
in dealing with “official” registration statistics.
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Turnout Trend: The number and percentage of eligible citizens who voted for President in elections since
1920.

YEAR Citizens Eligible Vote Percent of Eligible Voted  Pct. Pt. AdjPct*

Dif. Voted
2008 208,323,000 131,257,542 63.0 2.4
2004 201,780,000 122,265,430 60.6 6.4
2000 194,327,000 105,399,313 54.2 2.8
1996 187,437,000 96,277,872 51.4 -6.9
1992 179,048,000 104,428,377 58.3 5.0
1988 171,855,000 91,594,805 53.3 -2.6
1984 165,727,000 92,659,600 55.9 1.2
1980 158,111,000 86,515,221 54.7 -0.3
1976 148,419,000 81,555,889 55.0 221
1972 136,228,000 77,718,554 57.1 -3.9
1968 119,955,000 73,211,875 61.0 -1.0
1964 113,979,000 70,645,592 62.0 -2.8 64.9
1960 106,188,000 68,838,219 64.8 3.6 67.8
1956 101,295,000 62,026,908 61.2 -2.5 63.9
1952 96,607,000 61,550,918 63.7 10.5 66.8
1948 91,689,000 48,793,326 53.2 2.2 56.2
1944 86,607,000 47,976,670 55.4 -6.8 58.8
1940 80,248,000 49,900,418 62.2 1.3 66.1
1936 75,013,000 45,654,763 60.9 35 63.5
1932 69,295,000 39,758,759 57.4 0.5 61.4
1928 64,715,000 36,805,951 56.9 8.6 61.2
1924 60,334,466 29,095,023 48.2 0.1 51.9
1920 55,441,000 26,762,613 48.3 52.2

* Prior to 1964, African-Americans in the south were consideted eligible voters but were almost universally
unable to vote until the Voting Rights Act became law in 1965 because of Jim Crow laws. The percentages in
this colurnn are based on subtracting the Census Bureau’s estimate of southern African-Americans from the
overall citizen-eligible populaton for the nation and interpolating between Censuses and dividing the vote for
President by these interpolated figures. This probably provides a more accurate turnout percentage of those
who could actually vote but for the purposes of consistency, all percentage in the text are based on citizen-
cligible vote as explained in the notes below without this adjustment.



3. Convenience Voting and Turnout

State
Dc
NC
sC

2008

VAP
371.000
6,423,000
3,224,000
6,302,000
5,560,000
2,151,000
3,394,000
4,586,000
3,219,000
1,642,000
4,064,000
1,346,000
630,000
4,117,000
5,904,000
790.000
731.000
4,328,000
4,625,000
22,319,000
14,886,000
8,540,000
4,512,000
12,923,000
1,024,000
9,450,000
1,968,000
2,518,000
1,243,000
4,489,000
12,653,000
918,000
388,000
7,490,000
2,201.000
2,065,000
485,000
495,000
8,562,000
1,016,000
3,147,000
476,000
3,824,000
3,338,000
2,561,000
1.578.000
4,184,000
§73,000
2,615,000
1,048,000
1,428,000

2008
Turnout
265,853
4,310,769
1,920,969
3,924,440
3,723,260
1,289,865
2,099.819
2,751,054
2,401,349
967,848
2,630,947
830,158
412,398
2,293,475
3,868,237
469,767
490,109
2,925,205
3,080,985
13,561,900
8,077,795
5,523,051
2,599,749
8,390,744
655,032
5,995,107
1,235.872
1,649,399
801.281
3,036,878
7.594.813
453,158
254,658
5,001,766
1537123
1,088,617
316,621
325.046
5,698,260
710,970
1.826.508
326,197
2,910,369
1,960,761
1,462,661
952,370
2,983.417
381,975
1,827 864
731,163
713.362

2008
% VAP
Vaoted
71.66
67.11
59.58
62.27
66.97
59.97
61.87
§9.99
7460
58.94
64.74
61.68
65.46
55.71
65.52
59.46
87.05
67.59
66.62
60.76
54.26
64.67
57.62
64.93
63.97
83.44
62.80
65.50
64.46
67.65
60.02
49.36
65.63
66.78
69.84
52.62
65.28
65.67
66.55
69.98
58.04
68.53
76.11
58.74
57.11
60.35
71.32
66.66
€9.90
69.77
49.96

2004
VAP
368,000
6,161,000
3,102,000
6,028,000
5,339,000
2,107,000
3,343,000
4,509,000
3,118,000
1,500,000
3,906,000
1.296,000
603.000
3,800,000
5,787,000
771,000
703.000
4,227,000
4,556.000
21,306,000
14,189,000
8,466,000
4,378,000
12,124,000
967,000
9,318,000
1.939,000
2,466,000
1,233,000
4,313,000
12,563,000
885,000
376,000
7,323,000
2,175,000
2,015,000
481,000
477,000
8,458,000
968,000
3,085,000
453,000
3,685,000
3,278,000
2,528,000
1.511.000
4,061,000
562,000
2,528,000
1,010,000
1.415,000

70

2004
Turmout
227,586

3,501,007
1.617.730
3,298,790
3,198,360
1,139,826
1,883,415
2,468,002
2,129,630
829,587
2,384,214
756,204
375,190
2,012,585
3,611,691
437,134
450,434
2,731,364
2,805,360
12,419,857
7,410,749
5,275,415
2,437,319
7.609.810
598,376
5,765,764
1,187,756
1,578,769
778,186
2,859,084
7.391,036
429,013
243,428
4,839,252
1,506,908
1,054,945
312,833
312,309
5,627,903
677,662
1,795,860
312,598
2,828,370
1,943,106
1,463,758
927,844
2,998,007
388,215
1,836,782
740,748
755,659

2004
% VAP
Voted
58.66
56.83
5215
54.72
59.91
54.10
56.34
54.74
68.30
55,31
61.04
58.35
62.22
52.96
62.41
56.70
64.07
64.62
63.77
58.29
52.23
62.31
55.67
6277
61.68
61.88
61.26
64.02
63.11
66.29
56.83
48,48
64.74
66.08
69.28
52.35
65.04
65.47
66.54
70.01
58.21
69.01
76,75
59.28
57.90
61.41
73.82
69.08
72.66
73.34
53.40

2008 - 2004
Pt Diff % Diff
13.00 2247
10.29 18.11

7.43 14.25
7.55 13.79
7.06 1178
587 10.85
553 9.81
525 9.60
6.30 9.22
3.64 6.58
3.70 6.06
3.33 5.70
324 5.21
2.74 518
3114 4.98
2.77 4.88
297 464
297 4.60
2.85 4.46
247 4.24
204 3.90
236 379
185 350
2.18 344
209 337
156 253
1.54 252
1.48 232
1.35 214
1.36 2,05
119 2.03
0.89 183
0.89 1.38
0.70 1.05
0.55 0.80
027 0.51
0.38
0.29
0.02
-0.04
-0.30
-0.69
084
-0.81
-1.36
-7
-3.39
-3.50
-3.80
-4.87
-3.45 6.46

Earty
Voting

X

> x

> x

No Excuse
Absentee

X

X

> x x > x XXX X

XX X X x X X X x x > x > > X

x

EDR

x X
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Overall Registration: The chart below represents CSAE’s best estimate of the number and percentage of
eligible citizens who were registered this year and in past years. (See note 3.)

Year Estimated Number and Percent Registered
2008 154,576,000 74.2
2004 143,000,000 71.0
2000 133,780,000 68.0
1996 132,000,000 70.0
1992 123,649,000 68.4
1988 116,820,000 67.0
1984 114,750,000 68.8
1980 103,500,000 65.9
1976 95,850,000 66.0
1972 92,700,000 68.7
1968 81,000,000 70.3
1964 78,300,000 72.1

1960 74,250,000 70.9
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Totai Registration as a Percentage of VAP - Citizen 2008vs 2004 - 2000
Registration Races

State 2008 VAP 2008 Turnc 2008 % VAi2004 VAP 2004 Turn¢ 2004 % VAf+/-08-04 P<2000 VAP 2000 Turmc 2000 % VAI+/-08-00 P¢

Al 3394000 3010638 88.7 3343000 2843111 85.05 3.65 3284000
AK 476000 495731 104.15 453000 465042 103.54 061 425000
AZ 4117000 3441141 83.58 3800000 2896748 76.23 7.35 3437000
AR 2065000 1684280 81.56 2015000 1685527 83.65 -2.09 1959000
CA 22319000 17304091 77.53 21306000 16557273 7.1 -0.18 20154000
€0 3219000 3203583 99.52 3118000 3065227 98.31 1.21 3007000
a 2518000 2097635 83.31 2466000 2102941 85.28 -197 2408000
DE 630000 602726 95.67 803000 553917 91.86 3.81 571000
bc 371000 426761 115.03 388000 383919 98.95 16.08 408000
FL 12923000 11247634 87.04 12124008 10302290 84.97 207 11205000
GA 6302000 5755750 91.33 6028000 4248802 7048 20.85 5718000
HI 918000 691356 75.31  BBS000 647238 7313 218 847000
o 1024000 861863 8417 967000 684936 70.83 13.34 900000
L 8540000 8845117 103.62 8466000 7459488 88.58 15.04 8393000
IN 4586000 4514804 98.45 4509000 4286858 95.07 3.38 4421000
A 2201000 2169682 08.58 2175000 2106658 96.86 172 2147000
Ks 1968000 1749756 88.91 1939000 1687896 87.05 1.86 1906000
KY 3147000 2906809 92,37 3085000 2754286 90.58 1.79 3013000
LA 3338000 2945619 88.25 3278000 2883981 88.16 0.0% 3207000
ME 1048000 1027585 98.05 1010000 1023956 10138 -3.33 965000
MD 4064000 3430364 84.41 3906000 3105370 795 491 3723000
MA 4625000 4220488 91.25 4556000 4098634 85.36 1.29 4479000
Ml 7480000 7470764 99.74 7323000 7164047 97.83 1.91 7131000
MN 3824000 3203835 83.78 3685000 2975125 80.74 304 3525000
MO 4328000 4205774 97.18 4227000 4206423 99.51 -2.33 4110000
MT 731000 672961 92.06 703000 638473 50.82 124 671000
NE 1243000 1157034 93.08 1233000 1160139 941 -1.02 1221000
NV 1642000 1446027 88.06 1500000 1071101 7141 1665 1339000
NH 1016000 954513 93.95 968000 855861 8842 5.57 910000
NS 5904000 5378792 91.1 5787000 5005969 86.5 46 5659000
NM 1346000 1192969 B8.63 1296000 1051536 81.14 749 1238000
NY 12653000 12031312 95.09 12563000 11837068 9422 0.87 12474000
NC 6423000 6287932 97.9 6161000 5502937 89.32 858 5862000
OH 8562000 8302900 96.97 8458000 7979630 9434 2,63 8337000
oK 2561000 2184084 B5.28 2528000 2143978 8481 047 2491000
OR 2615000 2166866 82.85 2528000 2141243 84.7 -1.84 2428000
PA 9450000 8758031 92.68 9318000 8315574 89.25 343 9166000
RI 790000 680651 86,16 771000 687488 89.17 -301 745000
sc 3224000 2553923 79.22 3102000 2256745 72.75 6.47 2960000
S0 573000 574632 100.28 562000 552441 983 158 547000
N 4512000 3977586 88.16 4378000 3730058 85.2 2.96 4224000
™ 148856000 13575062 91.19 14183000 13098329 9231 -1.12 13404000
ut 1578000 1432525 90.78 1511000 1278251 846 6.18 1435000
vT 435000 454466 91.81 477000 444077 93.1 -1.29 456000
VA 5560000 5034660 90.55 5339000 4517980 84.62 593 5086000
WA 4483000 3629898 80.86 4313000 3514078 81.48 -0.62 4114000
wy 1428000 1212117 84.88 1415000 1168694 8259 2.29 1400000
wyY 3B8000- 244818 631 376000 232396 61.81 1.25 352000

Overall: 202E+08 1.81E+08 90.03 1.95E+08 1.69E+08 86.85 3.19 1.88E+08

2889772
581347
28654700
1555809
15707307
2858239
2031626
503672
431816
8752717
4648205
637349
728085
8540544
4000809
1969199
1623623
2722557
2782929
1064368
2980950
4000218
£861342
2801077
3676664
698260
1085272
878570
856519
4710768
928931
11262816
5186094
7537822
2233602
2136719
7781997
661295
2349863
520881
3400487
12365235
1303603
427354
4071471
3335714
1067822
220012
162E+08

88
136.79
77.24
79.42
77.94
95.05
84.37
88.21
105.84
78.11
81.29
75.25
80.9
106.52
50.5
9172
85.18
90.36
86.78
110.3
80.07
89.31
96.22
79.46
89.46
104.06
88.88
65.64
94.12
83.24
75.03
90.29
88.47
90.41
89.67
88
843
88.29
79.39
95.23
80.5
92.25
90.84
93.72
80.05
81.08
76.27
60.78
86.45

Q7
-32.64
634
214
-041
447
~1.06
7.46
9.19
893
1004
0.06
3.27
-29
7.95
6.86
373
201
147
-12.25
4.34
194
3.52
432
7.72
-12
42
2242
-0.13
7.86
1386
4.8
9.43
6.56
-4.39
-5.14
7.78
-213
0.17
505
766
~1.06
-0.06
-1.81
105
-0.22
861
232
358
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Adjusted Registration:
ADJUSTED REGISTRATION
{Gross Registration Minus inactive Lists Comparison 2008 - 2004)

2008 Nov 2008 2008 2004 % Pt Diff 2008 2008 2008 2004 % Pt Diff
Citizen Gross Reg. Gross Reg. Gross Reg. Gross Reg. tnactive Adjusted Adjusted Adjusted Adj Registration

State VAP % VAP % VAP 2008-2004 Registration Registration % VAP % VAP 2008-2004
AL 3,394,000 3,010,638 86.70% 85.38% 3.33 169,443 2,841,185 83.71% 78.30% 5.42
AZ 4,117,000  3.441,141 83.58% T6.21% 737 453,690 2987451 7256% 69.53% 3.03
AR 2,065,000 1,684,240 81.58% 84.36% 28 319,499 1,364,741 6609% 74.23% -8.14
co 3,219,000 3,203.583 98.52% 99.49% 0.04 621,394 2,582,188 80.22% T7.14% 3.07
GA 6,302,000 5755750 91.33% 85.14% 62 570,838 5184912 8227% 7347% 88
L 8,540,000 8825639 103.34%  103.76% -042 1,125,384 7,700,255 90.17% 85.00% 517
NY 12,853,000 12,031,312 95.09% 94,22% 0.86 1.214,812 10,816,500 85.49% 84.66% 0.83
so 573,000 574,632 100.28% 98.30% 1.99 45,170 527.830 92.12% 89.37% 275
TN 4.512,000 3,877,586 B8.16% 85.62% 2.54 395,845 3,581,741 70.38% T78.57T% 2.81
> 14,886,000 13,575,062 91.19% 92.31% -1.12 1,898,044 11677018 7844% 77.53% 091
uT* 1,678,000 1,584,669 100.42%  100.78% -0.36 266.575 1,318,094 8353% B8464% -1
VA 5,560,000 5,034,660 90.55% 84.58% 597 121,689 4912971 88.36% T78.28% 10.08
WA 4,489,000 3.620.898 80.86% 78.15% 27 401,651 3,228,247 7191% 67.72% 419

Totat 58445000 54.653.614 93.51% 92.48% 1.03 6,911,251 47.740,731 81.68% 79.35% 233
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Registration: The registration figures for the individual states in the back of this report are
final, official, certified by the chief election officer of each state and totally unreliable. At least
four states have reported registration levels in excess of their eligible population. Several more
are close. (Note there are no figures for North Dakota which has no registration and Mississippi
and Wisconsin whose statewide figures always come late and the figures for Jowa and Maine,
both election day registration states, are almost final and unofficial).

In any given election the official registration figures provided by the states are inaccurate
because they contain the names of people who have either died or moved but have not been
removed from the registration rolls. The degree of inaccuracy in any given state would pend
both on when they conducted a list cleaning and how thorough such a list cleaning was. A state
which conducted a thorough list cleaning close to an election would likely have fewer names
that were not eligible. Prior to the enactment of the National Voter Registration Act (the so-
called motor-voter law), it was at least possible to make a national estimate of registration which
would be, on the average, ten percent lower than the official figures provided by the states.

But the NVRA mandated that states must keep even those who have moved or died on their
registration rolls for at least two federal elections, even if the people whose names have
remained on the rolls have been determined to have moved or died. And, this, in turn, accounts
for the substantally higher official figures than prior to the NVRA’s implementation.

While states cannot remove names, they can transfer those for whom they have evidence have
died or moved to an inactive list, which they arc required by the NVRA to report each biennium
by March of the year following a natonal election. A truer picture can be gleaned from the chart
above which compares registration rates based on official figures and rates based on official
figures minus those kept on inactive lists. The charts on registration and partisan registration in
the summary charts below represent the Committee’s best estimate of what actual registration is
likely to be, based on the states which have provided final and official registration figures at the
time of this report. (Three additional considerations when looking at these statistics: 1. Only 28
states and the District of Columbia have partisan registration and the partisan registration
percentages estimated below are based on the raw registration figures. There are no similar
corrective inactive lists for partisan registrants and it is likely that were there, the estimates for
partisan registration percentages below would be smaller in each category. 2. The percentages of
Democratic, Republican and Other registrations do not add up to 100 percent. The balance is
unregistered. 3. The partisan percentages are taken from raw official data and thus do not yield
the same totals as do the overall percentages).



75

14

BIOGRAPHICAL SKETCH

CURTIS B. GANS

Curtis Gans is presently the Director of the newly created Center for the Study of the
American Electorate within the Center for Democracy and Election Management at
American University and is a Research Scholar in residence at that institution. He was the co-
founder and has been the director for nearly 32 years of the non-partisan Committee for the
Study of the American Electorate whose work is being carried forward and expanded by the
new American University Center, As director of the Committee, Gans is an acknowledged
ranking expert on voter turnout and participation. On matters of voting, he has become the
primary source of information for most newspapers, wire services, news magazines and
columnists. His writings have appeared in a number of major publications and he has
appeared on various talk shows, including TODAY, Good Morning America, All Things
Considered, PBS’ Newshour, Morning Edition, CBS Moming and CBS, ABC, and NBC
Evening news, Fox News, CNN, BBC, CBC, among others. He has spoken in various
capacities on more than 200 college campuses and before political and trade associations. He
has testifed before Congress on several issues on numerous occasions. Until 15 years ago, he
wrote a self-syndicated column which appeared in more than 20 newspapers in major urban
centers.

In a career that straddles both politics and journalism, Gans is also well known for
leading the effort against the re-election of President Lyndon Johnson in 1967 and serving as
staff director of the Presidential campaign of Senator Eugene J. McCarthy the following year.

He is former member of the Democratic National Policy Council and its Foreign Policy
Subcommittee. He has served as a consultant to the Woodrow Wilson Center for
International Scholars, the National Committee for an Effective Congress, and has managed a
number of political campaigns,

He has also been a newsman for the Miami News, and United Press International and
has written numerous articles and reviews for such publications as The Atlantic, Public
Opinion, The Washington Monthly, The Nation, The New Republic, Social Policy, The New
York Times Book Review, Book World, and the opinion pages and sections of many
newspapers. He has also contributed to many books and anthologies.

A 1959 graduate of the University of North Carolina with an A.B. degree in English.
Gans is an honorably discharged member of the United States Marine Corps Reserve.

He is an avid baseball fan and is noted for planning his vacations and business travels
to coincide with the flights of the St. Louis Cardinals.
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Executive Summary of Testimony of
Professor Nathaniel Persily
Charles Keller Beekman Professor of Law and Political Science
Columbia Law School

The United States has made great strides in the area of voter registration in recent
years, but the 2008 election displays how much further we must go. Controversies
surrounding voter registration appear to have been the problem in the 2008 election,
producing more litigation than any other single topic. Many of these problems are a
product of the progress made in this area, for example, with the innovation of statewide
voter registration databases that have now been used to create purge or challenge lists. In
other respects, the problems have been known to political scientists for a generation, such
as the effect of registration on depressing voter turnout among residentially mobile
populations.

The United States continues to make voting more difficult than any other
industrialized democracy. This is not the result of registration, per se — many other
countries require registration. Rather, the effect of the registration system comes from its
interaction with the high mobility of the American population and the lack of any
affirmative government effort to register voters who change their address. 90 million
eligible voters (45 percent of the population) move every five years. Given that each
voter is required to re-register each time he or she moves, it comes as no surprise that the
longer someone resides at an address, the more likely they are to be registered and vote.
This requirement has a disproportionate impact on certain populations, such as active
military servicemembers residing in the United States. Because they are more likely to
be recent arrivals at their residence, they are also less likely to vote and more likely to
experience problems with their registration on Election Day.

Both Election Day complaints and the litigation leading up to Election Day
illustrate the problems of the registration system. Registration problems represented 31
percent of the incidents reported to CNN on its Election Day hotline, for example. The
number of provisional ballots cast also hint at the failings of the registration system. 1.9
million such ballots were cast in the 2004 election and a third went uncounted. Although
we do not know how many such ballots were cast in 2008, the Associated Press reports
800,000 provisionals were cast in just 14 states alone. Finally, the litigation in 2008 over
mismatch lists, third party registration efforts, and disputes over registration applications
indicates the evolution and magnitude of the registration problem.

With all that said, we still need to learn much more about the scope of the
registration problem. We do not really know how many voters are registered or even how
many, in fact, voted in 2008. In order to assess problem areas and evaluate reforms,
analysts need data at the precinct level concerning the basic metrics of how many people
are registered and voted, whom they voted for and by what mode (early, absentee, in-
person, military, or provisional ballot). Such data gathering would be a first step toward
describing the registration problem in full and prescribing a direction for reform.
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Testimony of Professor Nathaniel Persily
Charles Keller Beekman Professor of Law and Political Science
Columbia Law School

Before the United States Senate Committee on Rules and Administration on
“Voter Registration: Assessing Current Problems”

Submitted March 9, 2009

Thank you, Mr. Chairman and Members of the Committee, for inviting me today
to testify on the problems with the nation’s current system of voter registration. My name
is Nate Persily. I am the Charles Keller Beekman Professor of Law and Political Science
at Columbia Law School. I teach and write in the areas of voting rights, election law,
constitutional law and the regulation of politics. Perhaps of most relevance to my
testimony here today is my ongoing research on Americans’ experience and opinions
with respect to the fundamental workings of our electoral system.

Whereas punch card ballots were the problem for the 2000 election and long lines
were the problem for the 2004 election, the voter registration system appears to have
been the problem for the 2008 election. Whether one judges election law problems by
the amount of litigation they produce or the volume of complaints by voters, registration
appears to have been at or near the top of the list for 2008. This most recent election
revealed the serious shortcomings of the registration in its attempt to achieve its most
basic goals. Moreover, the registration system provides a lens through which we can
view many of the current dysfunctions of our electoral system: in particular, the
difficulties discrete populations face in voting, the problems with provisional ballots, and
the need for data to assess the geography of election-day problems.

By way of introduction, we should recognize that we have made great gains in
terms of registration with legislation such as the National Voter Registration Act and the
Help America Vote Act. In fact, most recent estimates suggest an increase in voter
registration from 2004 of about 5.4 percent, or ten million names.! Despite these gains,
however, the United States continues te make it more difficult to vote than any other
industrialized democracy. The registration system is largely responsible for our
comparatively low voter turnout. This is not because of the mere fact of requiring
registration — many other countries do so. Rather, it is the interaction of our registration
system with the high mobility of our population, the requirement that voters re-register

' See Michael McDonald, 2008 General Election Voter Registration Statistics, available at
http://elections.gmu.edu/Registration_2008G.html (last visited March 7, 2009) (noting the total number of
people listed as registered as 187 million). Registered voter numbers are notoriously inflated due to
“deadwood” on the rolls — that is, duplicate registrations, registrations of dead voters and registrations of
those no longer living in the given state. Survey data suggest that the number of voters reporting
themselves to be registered is closer to 168 million, which is probably more accurate.
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each time they change address, and the limited role that the government takes in
affirmatively registering voters.

The effect of registration on specific populations illustrates this interaction
between the legal system and the mobility of the American population. According to
Census figures, approximately 45 percent of the U.S. population moves every five years.
This translates into about 90 million eligible voters moving every five years—many,
more than once. If they wish to vote, virtually all of those 90 million “movers” must re-
register when they change their address. The mere fact that these movers must re-register
is the chief reason that the longer someone has lived at a given residence the more likely
they are to be registered and to turn out to vote.” The 2004 Election Supplement to the
Census Current Population Survey demonstrate this linear relationship. Whereas only 53
percent of respondents who lived in their residence for less than a year reported voting,
76 percent of those who have lived in their residence for five years or more reported
voting.

It should come as no surprise then, that the population groups most likely to move
are therefore less likely to be registered and therefore vote. Much has been made about
the effect of registration laws on turnout of the young and less educated (both groups that
are more likely to change residence), but other groups, such as active military, are also
disproportionately affected by registration problems. According to the 2008 Cooperative
Congressional Election Survey (CCES) servicemen and women living in the United
States report voting at a rate 10 percent lower than the general population. And those
who do vote cite having registration problems at 1.7 times the rate of those not in the
military. These figures are completely separate from the often severe registration
problems that military voters stationed overseas experience.

As the experience of military voters delineates, the registration “problem” extends
well beyond the fact of requiring registration or the effect of registration on turnout. The
problems with the registration system extend further to the experience of voters on
Election Day and the likelihood that their votes will be counted. In incident reports to
CNN on Election Day this past November, for example, 31 percent of the reported
complaints involved problems with registrations — far larger than any other individual
category.* As Professor Stephen Ansolabehere’s testimony before this Committee also
reports, the results from the 2008 CCES confirm registration problems as both a major
reason for a failure to turn out to vote and as a source of major problems for those who, in
fact, turned out and tried to vote on Election Day. The aggregate effect is hard to pin
down, but the data suggest such problems account for several million votes not being
cast.

? See Benjamin Highton, “Residential Mobility, Community Mobility, and Electoral Participation,”
Political Behavior (22:109), June 2000 (demonstrating that the chief effect of mobility on turnout derives
from the need to register at a new address, not movers’ lack of connectedness to a new community).

? Kelly Holder, Current Population Reports, Voting and Registration in the Election of November 2004
Available, March 2006, available at http://www.census.gov/prod/2006pubs/p20-556.pdf (noting also that
68 percent of respondents who lived in their residence for less than a year report being registered, whereas
84 percent of those living in their residence for five years or more report being registered).

* See CNN, Voter Hotline, available at http://www.cnn.com/ELECTION/2008/voter.hotline/ (last visited
March 7, 2009).
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Even among those ballots cast, registration problems account for a sizable number
not being counted. One way to get a handle on such a problem is to examine the number
of provisional ballots cast and counted in an election. Complete data for the 2008
election will only be available in a few months. However, the Associated Press reports
that in just fourteen states, the number of provisionals amounted to over 800,000 ballots.
In the 2004 election, 1.9 million provisional ballots were cast, which represented about
2.5 percent of the total ballots cast.> Fully a third (or over 670,000) went uncounted.
However, the rate of rejection of provisional ballots varied considerably between states,
with Delaware, Hawaii and Oklahoma rejecting more than 90 percent of provisional
ballots and Alaska and Maine rejecting less than five percent of provisional ballots.
Unfortunately, we do not know for sure how many such ballots went uncounted because
of a registration problem; we only know that the most frequently cited reason by state
officials as the cause for not counting such ballots was to say the voter was not registered.

One other useful metric to gauge the magnitude of the voter registration
“problem” is the amount of registration-related litigation surrounding an election. On
that score, the 2008 election may have broken records. Although the lawsuits
surrounding the 2008 election revolved around a variety of state-specific concerns, three
general categories account for much of the litigation: (1) problems concerning purges or
mismatch-lists generated by comparisons with the voter registration database; (2)
problems associated with third-party registration drives; and (3) complaints against
technical defects in voter registration applications.® Litigation of the first category
occurred in Colorado, Florida, Ohio, Georgia, Michigan, Montana, Washington, and
Wisconsin, among other states. The complaints in such cases ranged from allegations of
wrongful or overinclusive purges of voters to threats of unwarranted challenges on
Election Day due to questioned registration status. The lawsuits involving third party
registration drives included an investigation by the Department of Justice, as well as legal
action taken in Florida, Indiana, Louisiana, and Nevada with the intended effect of
restraining the actions of such groups or questioning the authenticity of the registration of
voters such groups gathered. The final category, which included lawsuits filed in
Indiana, Michigan and Ohio, among other states, encompasses what might be seen as run-
of-the-mill litigation concerning voter registration applications, In such cases, voters or
parties argue about the defects in particular voter registration applications.

The amount of litigation concerning voter registration indicates both the progress
and shortcomings of the relevant law. The much-needed innovation of statewide voter
registration databases brought about by the Help America Vote Act has proven to be a
mixed blessing. On the one hand, the requirement and development of statewide
databases has allowed for greater centralization and consistent administration of voter
registration at the state level. It has provided for much-needed reform in the direction of

* Kimball W. Brace and Michael P. McDonald, Final Report of the 2004 Election Day Survey: Submitted
to the U.S. Election Assistance Cormmission, September 27, 2005, availabie at
http://www.eac.gov/clearinghouse/2004-¢lection-day-survey.

¢ For a review of these lawsuits and others see Danicl P. Tokaji, “Voter Registration and Institutional
Reform: Lessons from a Historic Election,” Harvard Law and Policy Review Online, Jan. 22, 2009,
available at http://www hipronline.comy/Tokaji HLPR_012209.pdf; Daniel P. Tokaji, “Voter Registration
and Election Reform,” William and Mary Law Review (17(2): 453-506), Dec. 2008.
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addressing error-prone and duplicative lists managed by localities, which applied often
inconsistent and sometimes nonexistent standards in maintaining their lists. On the other
hand, ambiguities in HAVA and the NVRA have led to great variation between states
concerning the latitude they exercise in purging the rolls or creating mismatch lists that
serve as a basis for challenging a voter’s registration status. As is true with many
government databases, the information the voter database assembles can be used for
functions the law may not have intended.

It would be unfortunate if the litigation that indirectly grew out of the
development of these databases retarded additional efforts to gather much-needed data on
the workings of our electoral system. Indeed, the bottom line when it comes to assessing
the problems with our registration system is that we need to know much more. We do
not know how many voters are actually registered to vote; the estimates differ by close to
twenty million. We do not even know — and may never know — how many people
actually voted in the 2008 election, given that twelve states do not provide certified vote
totals. Most importantly, states rarely provide the data at the precinct level — vote totals
for each candidate for federal office, the number of registered voters, or the number of
early, absentee, military, and provisional ballots cast — which would be necessary to
identify problem areas, to generate the correlations of electoral data with census data, or
to evaluate the success of reforms.

The 2008 election brought into full view the problems with our voter registration
system. As we have known for some time, the requirement of re-registration of voters
who change their address decreases turnout given the high mobility of the American
population, and does so unequally among population subgroups. The problems with the
registration system do not limit themselves to the failure to register or turn out, however.
Voters who do attempt to vote often experience problems due to dysfunctions in the
registration system. In some cases, it might lead to voters leaving the polls without voting
or in others to the casting of a provisional ballot. The large number of provisional ballots
cast in the last two presidential elections provides some glimpse into the magnitude of the
registration problem. Moreover, if rates of litigation are any indicator of shortcomings in
the registration system, the 2008 election illustrated the number of unsettled questions
left open by well-meaning developments in federal law. Finally, the 2008 election has
indicated how much we do not know and how much we need to know about the workings
of the voter registration system. The first stage in any effort to understand the full extent
of the registration problem ought to be the collection of the data necessary to identify the
precise dysfunctions and to assess the geographic and demographic patterns in the
shortcomings Americans experience in their attempts to participate in the democracy.
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Senate Rules and Administration Committee Hearing on March 11, 2009
Executive Summary of Testimony of Chris Nelson, South Dakota Secretary of State

Thank you for the opportunity to offer testimony on the subject of voter registration. Itisa
privilege for me to come before this honorable committee. It is vital that you hear the
perspective of a state election official who has experience in conducting elections.

November 4, 2008 was a historic day in America. 132,600,000 citizens voted. That day saw
nine million more voters than participated in the 2004 presidential election. Voter registration
systems carefully managed by state and local election officials across this country handled the
tremendous increase in registration and turnout on November 4. Those systems stand ready to
handle further increases in years to come. Election officials anticipate and welcome this
expansion of interest by the American people.

What is Right with Our Voter Registration System

The purpose of voter registration is to provide a listing of those eligible to vote in each precinct.
Voter registration provides order to our election system. There are nine elements of our voter
registration system which each contribute to the reliability of that system.

One: Voter registration is easy and accessible.

Two: The system relies on a paper card or form signed by the voter. There is a solid paper
record of who registered to vote. Questions about the accuracy of information for any voter on
the registration list can be answered by accessing the original card signed by the voter.

Three: The registration card contains an oath which must be signed by the person registering.
The oath contains an affirmative statement that the person is a United States Citizen.

Four: The registration system is local. Voter registration cards are maintained as official
records by county and other local election officials. If data is missing or unclear, election
officials work diligently to contact the person by phone or mail or use whatever other means is
necessary to get the needed data.

Five: Voter registration data is verified. The Help America Vote Act requires verification of
data with driver license or social security records. The addition of these verifications has made
huge strides toward cleaning up bad data on the registration file.

Six: Voter registration data is aggregated into a statewide voter registration file. This file
facilitates the removal of duplicate voter registrations and serves as a single source of official
voter registration data for federal elections.

Seven: The current voter registration system establishes a “chain of responsibility” for voter
registration data.

Eight: The current voter registration system is transparent. The public, the candidates, the
political parties, and the media know how names are added to the registration list and how they
are removed.

Nine: Voter registration is part of the fabric of our American election system. The requirement
for voters to be registered drives political parties and activist groups to conduct registration
drives. Those drives heighten awareness among the public about the upcoming election.

In the area of voter registration, state and local election officials have the responsibility of
maintaining an accurate and clean voter registration list. Individual citizens have the simple but
powerful responsibility of filing out a voter registration card to avail themselves of our right to
vote. It’s a system that works and works well.
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Senate Rules and Administration Committee
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Chris Nelson, South Dakota Secretary of State
March 11, 2009

Mister Chairman and Members of the Committee:

Thank you for the opportunity to offer testimony on the subject of voter registration. Itisa
privilege for me to come before this honorable commitiee.

Allow me to introduce myself. My name is Chris Nelson. I am the Secretary of State of South
Dakota. From 1989 until 2002 I served as the State Election Supervisor for South Dakota. I was
elected Secretary of State in 2002, In 2006 I ran for reelection unopposed. One of the reasons I
was unopposed is that I have eamned a reputation in my state of being able to lead the conduct of
elections in a manner that is fair to all parties and independents, open to the fullest participation
and instilled with integrity. I serve as the co-chair of the National Association of Secretaries of
State Elections Committee.

I think it is vital that you hear the perspective of a state election official who has experience in
conducting elections and who understands what works and what doesn’t in the area of election
administration.

November 4, 2008

November 4, 2008, was a historic day in America. 132,600,000 citizens went to their polling
places or submitted an absentee ballot to vote their choice for President of the United States, U.S.
Senator, U.S. Representative, and state and local officials.

That day saw nine million more voters than participated in the 2004 presidential election. That
nine million voters nearly equals every adult in the State of Ohio. What an incredible increase in
participation!

That day saw twenty-five million more voters than participated in the 2000 presidential election.
The percentage of the Voting Age Population which turned out to vote in 2008 was the highest
since the 1960s.

Voter registration systems carefully managed by state and local election officials across this
country handled the tremendous increase in registration and turnout on November 4th. Those
systems stand ready to handle further increases in years to come. Election officials anticipate
and welcome this expansion of interest by the American people.

Electoral Reality

Any discussion regarding voter registration must be premised with the stating of several realities.
I offer these based on my many years of involvement with election administration,
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First, citizens vote when they are interested in the races on the ballot. It’s very simple. When
folks identify with a race or a candidate or feel passionately about either, they vote.
Unfortunately when citizens don’t make that connection with a race or a candidate, some choose
not to vote. That’s reality.

In 2008, citizens found that connection and turned out in record numbers. There will be future
elections where turnout will diminish and others where it will again soar. Such is the cycle of
human interest in electoral involvement.

1 saw this cycle firsthand in South Dakota in 2004 during the John Thune, Tom Daschle Senate
race. This was an election with which “everybody” connected. Some on one side, some on the
other. Sixty-eight percent of the voting age population turned out to vote in that election. This
was our highest turnout since 1972, which happened to be the year another South Dakotan,
George McGovern, made the national ballot.

Put simply, interest drives turnout regardless of what type of voter registration system is in place.

There is one other reality that needs to be mentioned. This one is hard for those of us who are
elected officials to understand or accept. It is this: Some people don’t want to vote. 1’ve had
more conversations that I care to admit with people who simply don’t want to cast a ballot.
There are many different reasons but none involve choosing not to vote because of the current
voter registration system.

We need to be willing to respect that decision. In America we are free to make choices. One of
those is the choice not to vote. We may not understand that choice and we may not like someone
making that choice, but it is their choice. We have to accept that.

What is Right with Our Voter Registration System

The purpose of voter registration is to provide a listing of those eligible to vote in each precinct.
Some states choose to allow citizens to register at the polling place on election day, while others
establish a cut-off deadline.

Voter registration provides order to our election system. It ensures that voters can’t vote in
multiple locations. It provides contact information for campaigns.

There are nine elements of our voter registration system, each of which contribute to the
reliability of our voter registration system.

One: Voter registration is easy and accessible. Voter registration forms are available at election
offices, driver license stations, agencies which provide public assistance, military recruitment
stations, other public agencies, and on the internet. A person registering to vote completes a
simple one page form. At driver license and some social service agencies, the form is combined
with the agency’s form. Overseas and military voters can fill out a special combined voter
registration and absentee ballot form.
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Two: The system relies on a paper card or form signed by the voter. There is a solid paper
record of who registered to vote. Questions about the accuracy of information for any voter on
the registration list can be answered by accessing the original card signed by the voter. Much
has been said about the need for a “paper trail” when balloting and the same logic applies to the
need for a “paper trail” for each person registering to vote. A paper record — or optical image of
that record — with the voter’s signature is essential for the integrity of a voter registration system.

Three: The registration card contains an oath which must be signed by the person registering.
The oath contains an affirmative statement that the person is a United States Citizen. Because
citizenship is difficult for state or local election officials to verify, heavy reliance is given to this
signed oath to prevent non-citizens from being added to the voter registration list. The oath also
contains statements affirming current residence location, age qualifications, and felony
conviction restrictions. The oath is another critical part of ensuring the eligibility of the names
added to voter registration lists.

Four: The registration system is local. Voter registration cards are maintained as official
records by county and other local election officials. Local election officials do not view voter
registrations as mere data. They know and understand that each of these registrations represents
a person’s right to vote. These officials are dedicated to maintaining these records with
accuracy. Voter registrations are reviewed by election officials. If data is missing or unclear,
election officials work diligently to contact the person by phone or mail or use whatever other
means is necessary to get the needed data. Applicants are notified in writing when their
registration has been added to the voter registration list. This work prior to election day is vital
to minimizing problems on election day.

Five: Voter registration data is verified. The Help America Vote Act requires verification of
data with driver license or social security records. Additional verification is done against records
of current disqualifying felony convictions and those that are deceased. Incorrect information or
simple typos can be caught and corrected. The addition of these verifications has made huge
strides toward cleaning up bad data on the registration file.

Six: Voter registration data is aggregated into a statewide voter registration file. This file
facilitates the removal of duplicate voter registrations and serves as a single source of official
voter registration data for federal elections. Many states, including South Dakota, have used this
state file as the basis for web access portals allowing citizens to verify their voter registration
status, find their polling place, and view their sample ballot.

Seven: The current voter registration system establishes a “chain of responsibility” for voter
registration data. Local election officials know where to find the original registration
information for a voter, they know how that data is incorporated into the voter registration file,
they understand how the file creates election day precinct lists, and with that knowledge can deal
effectively with any questions that may arise regarding why a name is on the list — or not on the
list.
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Eight: The current voter registration system is transparent. The public, the candidates, the
political parties, and the media know how names are added to the registration list and how they
are removed. That data, along with the originating voter registration card, is public and
transparent. Any attempt to remove transparency of this system by creating voter registration
data from other government data bases will lead to deep suspicions regarding the integrity of the
voter registration list.

Nine: Voter registration is part of the fabric of our American election system. The requirement
for voters to be registered drives political parties and activist groups to conduct registration
drives. Those drives heighten awareness among the public about the upcoming election. Are
those voter registration drives sometimes messy? Yes. Are there attempts to introduce
fraudulent registrations into the system? Yes. Despite those answers, the voter registration
system in America today is the best and cleanest it has ever been.

These nine elements each play an important part in our successful voter registration system. The
removal of any of these elements risks the integrity of our voter registration system.

Federalization

Contemporary talk about further federal mandates for voter registration in America continue an
unfortunate path toward a federalized voter registration system.

In 1993 Congress mandated new opportunities for the availability of voter registration cards and
restricted how voter lists could be purged through the National Voter Registration Act.

In 2002 Congress mandated states compile statewide voter registration files and verify voter
registration data in a certain manner through the Help America Vote Act.

Now there is talk of mandating “national universal registration” through the use of existing
government databases and further limiting the ability to maintain clean registration lists.

State and local governments are doing a good job of managing today’s voter registration system.
Are there occasional issues and problems? Yes. Will state and local government officials rest
until those problems are resolved? No. Our country is fortunate to have state and local election
officials who are committed to the cause of accessible and accurate voter registration.

Further federalization of this historically local system is not the right answer.

Universal Registration

A recent Brennan Center policy paper entitled “Voter Registration Modernization” advocates fo
this Congress to adopt a mandate for a universal permanent voter registration system. Such a

system would aggregate existing government databases to create a new voter registration list anc
would augment that data by conducting local enumeration operations.



87

Testimony of Chris Nelson, South Dakota Secretary of State, March 11, 2009

Such a suggestion presumes that existing government databases contain accurate and current
name and address data and that these databases could be combined in a manner to effectively
eliminate duplicate names and non-citizens. This universal registration concept would be very
difficult to implement with the level of accuracy and transparency demanded by our election
system.

Simply aggregating existing databases would not provide each person included on the database
with the option of designating their political party. In some states this is not an issue, but in
others such as South Dakota which conducts a closed primary, lack of political party data is a
critical defect in such a system.

This proposal also lacks the crucial component of the qualification oath contained on a voter
registration form.

The report further suggests that these databases be augmented with local enumeration. The
enumeration concept creates another government bureaucracy attempting to marshal a street-by-
street, farm-to-farm army of enumeration workers tasked with finding every legal voter in
America and adding them to the registration list. The cost of such a project would be enormous.
The methodology of such a project would always be subject to partisan question. Did the
enumerators spend too much time in a Republican area? Did they spend too much effort on
Democratic areas? Government enumeration to create a voter registration file would be a gold
mine for legal attack.

An additional component of this proposal is the idea that voter registration be “permanent”. This
would prohibit removing names from the registration list for anything other than death or felony
conviction. This proposal ensures that the voter registration list will grow over time to include
more than one hundred percent of the voter age population of each state.

There is no perfect method for removing names due to death or moving to a new location.
Current systems do a moderately good job of capturing death records and a fair job of capturing
moves. Anytime a deceased person or someone who moves is not removed at the time of death
or the time of the move, their names stays on the list. The Brennan Center proposal is that they
would remain on the list forever. That is absolutely unworkable. Election officials need the
ability to remove names after a period of non-voting following the proper attempts to locate the
voter. On a side note, the current NVRA restrictions on list maintenance have already caused
many counties to exceed one hundred percent of the voting age population registered. (See
attachment #1- House Administration Subcommittee on Elections testimony from Qctober 23,
2007).

Allowing the voter registration list to grow without an effective method for removing names will
lead to a list of names of people who are no longer in the jurisdiction. Those names will be a
ripe attraction for voter fraud. Anything we do to hinder the proper cleaning of voter registration
lists is an invitation to fraud.

An additional component to the concept of universal permanent registration is the fact that
several states conduct their elections entirely by mail. Ballots are mailed to every person on the
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registration list. Universal permanent registration would create a voter registration list of
questionable quality containing names of persons who may no longer be alive or in the
jurisdiction but who will all be sent a ballot. This is a further invitation to ballot fraud with many
excess ballots floating throughout the state.

From a personal perspective, there is one additional problem with this concept. Some voters
move to a new location but want to continue voting at their former home. This happens
frequently in South Dakota. My widowed mother is a very good example. Several years ago she
moved from the farming community where she had spent most of her adult life to the largest city
in South Dakota. She chose not to reregister to vote in her new community because she didn’t
know the candidates or the issues there. She wants to continue voting “back home” where she is
familiar with those on the ballot. Someday she may chose to move her registration. That will be
her decision. A universal registration system would take away her right to choose when to move
her registration. That is wrong.

There is one final pertinent thought regarding universal permanent registration. There is at least
one state, Minnesota, where the Secretary of State is looking at this concept for his state. While I
do not agree that it can be successfully implemented without the downsides I have mentioned,
we may well have a state give it a try and then we will know. We will see the successes and will
we see the failures on the relatively small scale of a single state. We can all learn from that
experience and be able to make much more informed decisions regarding this concept in the
future.

Shifting a Private Responsibility to the Government

Perhaps the most salient point that I can make regarding any proposal for a universal registration
system is that it moves what has been a private responsibility to the government. This shift in
voter registration responsibility is unnecessary and unwise.

Our nation was built on the idea of individual responsibility with government stepping in only
when necessary. The proposal for universal registration turns that idea on its head. It eliminates
a fully functional registration system based on individual responsibility and replaces it with a
system entirely driven by the government. Such is not right.

Our nation faces many challenges today which demand the fullest attention of our government.
Taking any steps to turn our voter registration system fromn one driven by the people to one
driven by the government should not be among the priorities of this Congress.

Any such shift to a new system will have immeasurable start-up and ongoing costs. A Congress
which has not yet fully funded the requirements of HAVA should not be looking at additional
costly mandates.

Has our country made access to voter registration cards very easy through the National Voter
Registration Act? Yes.
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Has our country provided the tools for maintaining an accurate voter registration list though the
Help America Vote Act? Yes.

Do we need to eliminate personal responsibility for voter registration in favor of a government
originated list? No.

With Rights Come Responsibilities

In America we cherish our history of liberty. We cherish our rights. We fight for our right to
vote — or not vote, if we so choose.

With rights come responsibilities.

In the area of voter registration, state and local election officials have the responsibility of
maintaining an accurate and clean voter registration list. Individual citizens have the simple but
powerful responsibility of filing out a voter registration card to avail themselves of the right to

vote. It’s a system that works and works well.

I respectfully submit that to fundamentally change the responsibilities in this system would be a
disservice to the integrity of the election system in America.

Thank you for your consideration.
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Attachment #1

House Administration Subcommittee on Elections
Testimony of
Chris Nelson, South Dakota Secretary of State
Regarding Voter Registration List Maintenance
October 23, 2007

Madam Chairwoman and Members of the Committee:

Thank you for the opportunity to offer testimony on the subject of voter registration list
maintenance. Itis a privilege for me to come before this honorable committee.

Allow me to introduce myself. My name is Chris Nelson. [-am the Secretary of State of South
Dakota. From 1989 until 2002 I served as the State Election Supervisor for South Dakota. I wa:
elected Secretary of State in 2002. In 2006 I ran for reelection unopposed. One of the reasons I
was unopposed is that I have earned a reputation in my state of being able to lead the conduct of
elections in a manner that is fair to all parties and independents, open to the fullest participation
and instilled with integrity. I serve as the co-chair of the National Association of Secretaries of
State Elections Committee.

I think it is vital that you hear the perspective of a state election official who has experience in
conducting elections and who understands what works and what doesn’t in the area of list
maintenance.

The Scope

Successful voter registration list maintenance hinges on a crucial balance between several key
areas.

First, the law must clearly define the processes for list maintenance. The policy must define the
criteria and requirements that must be met for voter eligibility and ineligibility. It must specify
that those no longer eligible to vote such as the deceased or adjudicated as felons or incompetent
be removed. The law must also clearly define the removal of voters who have registered to vote
in other jurisdictions and those no longer involved in the election process.

Well defined law is the first step to ensuring that voter registration lists are kept clean without
the disenfranchisement of voters being improperly removed.

The second balance is in the area of execution of the list maintenance process. Election officials
must have the technical ability, resources and training to follow the list maintenance law. This
ensures that those names which should be removed are actually taken off the list and that no
voter’s name is removed which should remain on the list.
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For an effective list maintenance process and for the protection of the rights of voters, there is no
room for error in either of these areas of balance. Lawmakers must get it right and election
officials must perform flawlessly.

Some of these list maintenance procedures are biennial and comprehensive, conducted in the
“off” election year. Other procedures are daily or weekly such as the removal of voters who
have registered in other jurisdictions, removal of the deceased, removal of duplicate
registrations, and removal of those adjudicated as felons or incompetent depending on a state’s
policy. I will address both of these types of list maintenance in my testimony.

Biennial List Maintenance

The National Voter Registration Act (NVRA) provided significant restrictions and specific
procedures to voter registrars for the conduct of biennial list maintenance.

Why do we refer to list maintenance as biennial? NVRA prohibits comprehensive list
maintenance within 90 days of a federal election. That essentially relegates comprehensive list
maintenance to the “off”” election year, hence biennial. That timeframe works. Election officials
conduct this maintenance when they are not crushed with other election conduct responsibilities
and in ample time to produce a “clean” voter registration list for the next federal election.

The purpose of biennial list maintenance should be to identify voters who are no longer living at
the address in which they are registered or are no longer interested in participating in the election
process.

The NVRA allows two options for identifying voters who are no longer living at their
registration address.

The first option is to match voter registration names and addresses to the postal service National
Change of Address system to identify reported address changes.

The second option is to mail voters a non-forwardable address verification notice. Notices
returned undeliverable would indicate a possible address change.

Any voters identified through either of these avenues would then be sent a forwardable double
postcard confirmation mailing. If the voter receives the postcard at a new address, the voter can
use the card to update their voter registration address. If the card is undeliverable, the voter can
be moved to an inactive list for the next four years.

The process sounds perfect. It is easy to run. It allows voters to update their address. It moves
voters off the list if they are no fonger “findable”. What more could we ask?

Unfortunately it doesn’t work in the real world. This NVRA process is premised on several
incorrect assumptions.

Why NVRA List Maintenance Doesn’t Work
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The first assumption made in NVRA is that a person who moves will file a change of address
notice with the post office which will identify the person when the voter registration list is
compared to the NCOA list. Not true.

South Dakota limits our NCOA comparison to voters who have not voted or had any contact
with the voter registrar in the last four years. During our 2007 NCOA comparison, only 17.6%
of the voters were identified as having filed a postal change of address. This is a very low
percentage of voters who can then be sent the forwardable confirmation notice double postcard.
It also means that 82.4% of these non-voters must be sent the nonforwardable address
verification notice as a backup to NCOA.

The purpose of the nonforwardable address verification mailing is to find out, “Is the voter
there?” If the voter is at the address and the notice is delivered, the voter’s name is not removed
and no further contact is attempted.

What should we expect with this mailing? If the voter is at the address, the notice is delivered.
If the voter is no longer at the address, the notice is returned undeliverable. In reality it doesn’t
work that way.

Why does this mailing fail to accomplish the NVRA objective? The success and failure of this
mailing is ENTIRELY dependent upon the knowledge of and handling by the postman or
postwoman on the delivery route. The postal delivery person must:

1. Know with 100% certainty whether the person still lives at the address on the notice.
Postal workers tell me that they do not know with certainty the names of each person
who currently resides at each address.

2. Not deliver the notice based on the address without checking the name of the person.
QOur experience has shown that postal workers “want to deliver” the mail to an
address even if the name of the addressee doesn’t match the current resident of the
address.

3. Not forward the notice to a new address even though the postal indicia says to not
forward. Our experience has shown that postal workers will forward mail which is
designated as non-forwardable.

4. Not make the inevitable mistake of simply putting the notice in the wrong mail box.
We’ve all had the experience of getting someone else’s mail.

In order for the NVRA prescribed list maintenance process to be effective, NONE of these errors
can occur. Real life experience has shown us that they do happen and with great regularity. My
office has taken the step of working with our state’s postal leadership to emphasize the
importance of following this process perfectly. While the postal service has been very
cooperative, unfortunately too many mistakes are still being made at the delivery level.

The NVRA prescribed system places the entire success or failure of biennial list maintenance in
the hands of the postal worker.
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‘What is the Result?

When the postal delivery person makes a mistake in any of the four areas outlined above, a name
stays on the active voter registration list for another two years. The NVRA prescribed list
maintenance system will fail to remove names which can be legally moved to the inactive list
because of the likelihood of postal worker errors. That is a fact and it must be changed.

That same voter will be sent another address verification notice in two years and the cycle
repeats itself. The possibility exists of this being a revolving cycle in which the name is never
removed.

Statistical Reality

4000 registered voters in South Dakota on the active voter registration list have not voted in at
least ten years. That represents 0.8% of all the names on our statewide voter file. In one county,
2.5% of the names on the active list have not voted in at least ten years.

These are counties which have followed the NVRA prescribed list maintenance process but the
process has failed to be effective.

If it weren’t for our state’s photo ID requirement, these names of perpetual non-voters would
serve as an invitation for election fraud.

Department of Justice

The Department of Justice has identified South Dakota as one of ten states which have counties
with more names on the voter registration list than are in the voting age population. Eight South
Dakota counties have greater than 100% registration.

In responding to the DOJ, T have pointed out there are several reasons for this situation one of
which is the failure of the NVRA list maintenance system. I predicted in 1993 when NVRA was
passed that the methodology for list maintenance would ensure greater than 100% voter
registration. It was built into the NVRA language. That prediction has come true and now states
are being scrutinized for greater than 100% registration.

The Solution

A solution to the incomplete list maintenance process outlined in NVRA [42 USC § 1973gg-
6(b)] is achievable without disenfranchising voters. The NVRA list maintenance process should
be supplemented to allow voters on the active voter registration list who have not voted or had
any contact with the voter registrar to be moved to the inactive voter registration list after a set
number of years. I would suggest six years,

NVRA requires that voters on the inactive list remain on that list for another two general

elections. This scenario would allow a name to remain on the voter registration list for ten years
of non-voting and no contact before the name would be ultimately removed.

11
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This removal process would serve as a backup to catch any failures in the current postal service
oriented list maintenance process. This change would ensure that voters are not prematurely
removed from the list but allow election officials to keep their lists reasonably clean.

Daily and Weekly Removal

One of the positive outcomes of the Help America Vote Act (HAVA) was the emphasis on
linking the state voter registration database with felon and death record databases. These
linkages prevent registration of deceased people or persons under a disqualifying felony
conviction. Prior to the HAVA verifications, South Dakota experienced attempts to register
deceased persons and had no way of discovering felons registering to vote.

Since implementing the HAV A verification system, no registrations for deceased persons have
been received. We have caught about 150 persons with disqualifying felonies who have
attempted to register to vote. The system is effective.

The same system can be used to identify persons on the current voter list who die or are
convicted of disqualifying felonies. In South Dakota these names are removed on a weekly
basis.

In designing our HAVA verification system, the reported problems with felon removal in Florida
in the year 2000 were fresh in our minds. We designed a system that would require rigorous
verification prior to any voter removal. The tolerance for error is zero.

Our verification system uses a three tiered ranking system for inatches based on likelihood of the
match being the exact person who has died or been convicted of a felony. The system identifies
matches as “perfect”, “probable”, or “possible”. The amount of election official verification
required before a name is removed is specified depending upon which of these classifications the

match is deemed.

This system has been very effective in properly sorting those names which should be removed
from the voter registration list without erroneous removals,

The process for daily and weekly list maintenance is working to maintain the integrity of our
voter registration list without disenfranchising voters. I would not recommend any change to
this system.

Provisional Ballots
One last thought. The universal requirement for the availability of provisional ballots serves as a
safety net to prevent disenfranchisement from erroneous voter removal. It is an effective

provision which can be modified within a broad scope by each state to meet the needs of voters
in each state.

12
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In South Dakota, my goal is for the number of counted provisional ballots to be zero. Zero
provisional ballots would mean that each person coming to the polling place is legally entitled to
vote a regular ballot.

We aren’t there yet. In the last general election we had 341 provisional ballots in the state. Of
those, 90 were countable meaning there were 90 mistakes in the registration list across the state.
We will do everything we can to further improve our processes and hopefully drive that number
to zero. Despite the importance of provisional ballot availability, we want every legal voter to
get a regular ballot, not a provisional ballot.

Final Thought
As this committee examines voter list maintenance procedures, I would encourage adding a
provision to federal law allowing states an additional maintenance mechanism to serve as a

backup for the current failing NVRA list maintenance process.

I would encourage no change to the current HAV A verification process which is working well to
identify the deceased and disqualified felons.

Thank you for your consideration.

13
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Biography
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Chris Nelson is currently serving as South Dakota's Secretary of State having been
elected in the 2002 general election. He was unopposed for reelection in 2006 which was the

first time this office was unopposed in the history of South Dakota.

Prior to becoming Secretary of State, Chris held the position of state election supervisor
in the secretary of state's office for 13 years and was uniform commercial code supervisor in the

same office for two years.

As Secretary of State, Chris received the 2003 Excellence in South Dakota Municipal
Government award from the SD Municipal League and the 2004 Hazeltine/Taylor award from
SD Kids Voting. In 2005 Chris was appointed as a National Governors Association
representative on the United States Election Assistance Commission Board of Advisors.
Secretary Nelson serves as co-chair of the National Association of Secretaries of State Elections

Committee.

Following graduation from White Lake High School, Chris graduated from South Dakota

State University in 1987 with highest honors receiving a bachelors degree in Animal Science.

He also maintains a part-time cattle operation. Chris, his wife Penny and daughter

Rebekah reside in Pierre.
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EXECUTIVE SUMMARY

The most recent 2008 presidential election was one of our most closely followed.
The entire country was excited and engaged. Many local election officials were
overwhelmed by the spikes in the number of submitted voter registration forms and
conntless scores of voters endured long lines throughout the primary and general election
season, Yet, the final data indicates that only 61 percent of all Americans eligible to vote
cast ballots in the November 2008 election -- 1% more than in the 2004 election. LDF
believes that many more people would have liked to have voted in this historic election.
And, we should undertake to see that in future elections they will have that opportunity.

During the 2008 presidential election cycle and the preceding period, we have
witnessed a range of problems which illustrate that our voter registration system is
broken and in need of repair. Among the problems observed include the development
and implementation of purge programs that resulted in the removal of substantial
numbers of voters from registration rolls; widely disparate practices among local election
officials concerning the processing of voter registration applications; varied approaches
towards the implementation of the Help America Vote Act’s (HAVA) database matching
requirements; confusion regarding the impact of felon disenfranchisement laws on voter
eligibility. efforts to chill voter registration drives and outreach programs; and non-
compliance with the mandates of the National Voter Registration Act at departments of
motor vehicles and other designated state agencies. Together, these problems frustrate
efforts to achieve full and equal participation in our political process. Indeed, new or re-
emergent barriers to voter registration move the nation in the wrong direction.

Given these problems, the challenge we now face is determining how to reforin
and repair the system in a way that will be more inclusive and provide affirmative
opportunities for broad and meaningful pariicipation to the millions of eligible but not yet
registered citizens throughout our country. While we tum our attention to exploring the
corrective action that must be taken, we must remain mindful of the particular challenges
faced by those who are among the most vulnerable and marginalized in our society — the
poor, those incarcerated, and our nation’s racial and ethnic minorities. Indeed, the future
of American democracy remains tied to our ability to address the persisting barriers that
exclude millions of citizens from being able to register and vote on Election Day.

NAACP LEGAL DEFENSE AND EDUCATIONAL FUND, INC.
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Chairman Charles E. Schumer and distinguished Members of the Committee, |
am Kristen Clarke, Co-Director of the Political Participation Group of the NAACP Legal
Defense and Educational Fund, Inc. (LDF). Founded under the direction of Thurgood
Marshall, LDF is the nation’s oldest civil rights law firm and has been very active in
Congressional efforts regarding all of the major legislation affecting minority voting
rights over the last several decades. Prior to joining LDF, [ served for several years in the
Civil Rights Division of the U.S. Department of Justice. Part of that time was spent as a
Trial Attorney in the Voting Section of the Civil Rights Division. I am honored to have
the opportunity to appear before you for this important hearing which seeks to identify
ongoing challenges with respect to our nation’s voter registration system.

Introduction

The most recent 2008 presidential election was one of our most closely followed.
The entire country was excited and engaged. Many local election officials were
overwhelmed by the spikes in the number of submitted voter registration forms and
countless scores of voters endured long lines throughout the primary and general election
season. Yet, the final data indicates that only 61 percent of all Americans eligible to vote
cast ballots in the November 2008 election -- 1% more than in the 2004 election. LDF
believes that many more people would have liked to have voted in this historic election.
And, we should undertake to see that in future elections they will have that opportunity.

Significant evidence reveals that our voter registration system remains broken and
in need of reform and repair. Approximately 213 million voting-age citizens were
eligible to vote in the 2008 presidential election but only 186 million of them were
registered to vote. Those figures mean that almost 13 percent of all eligible voters in our
country remain excluded from participation in our political process. Many pre-election
and Election Day voter complaints related to problems with voter registration. Around
the country, voters turned out for early voting, sought to vote by absentee ballot or turned
out to the polls on Election Day only to learn that their names did not appear on the
registration rolls. Some of these individuals submitted registration forms that were never
processed while others learned that their names were purged from the rolls. Beyond this
category of would-be-voters are those who never had the opportunity to register because
they lack access to prevailing registration methods, missed registration deadlines which
vary by state. or have not been provided accurate information about their eligibility
perhaps because of a felony conviction.

Working now to identify and address the problems that plague our voter
registration system can help move us towards a more inclusive system and help us
achieve a more robust democracy characterized by higher levels of participation among
alf eligible citizens. If we are to be regarded as the world’s leading democracy, we must
continue to study the problems and make affirmative efforts to ensure that we reach the
millions of eligible citizens in our country who are not presently registered to vote.
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Overview of the Problems Plaguing our Nation’s Voter Registration System

During the 2008 presidential election cycle and the preceding period, we have
witnessed a range of problems which illustrate that our voter registration system is
broken and in need of repair. Among the problems observed include the development
and implementation of purge programs that resulted in the removal of substantial
numbers of voters from registration rolls; widely disparate practices among local election
officials concerning the processing of voter registration applications; varied approaches
towards the implementation of the Help America Vote Act's (HAVA) database matching
requirements; confusion regarding the impact of felon disenfranchisement laws on voter
eligibility; efforts to chill voter registration drives and outreach programs; and non-
compliance with the mandates of the National Voter Registration Act at departments of
motor vehicles and other designated state agencies. Together, these problems frustrate
efforts to achieve full and equal participation in our political process. Indeed, new or re-
emergent barriers to voter registration move the nation in the wrong direction.

Registration Barriers Faced by Persons with Criminal Convictions

Third party voter registration drives and voter education programs have long
played an important role in reaching many eligible but not yet registered citizens.
However, restrictions and bans on these efforts continue to be commonplace. Indeed,
these efforts can help capture those eligible persons who may not have access to other
more prevailing voter registration methods. On September 30, 2008, LDF filed a lawsuit
on behalf of Reverend Kenneth Glasgow, a former offender who initiated a program
aimed at identifying and registering eligible voters currently incarcerated in Alabama's
correctional facilities.' On the eve of the close of registration for the 2008 election cycle,
his voter outreach program was terminated by the Commissioner of the Alabama
Department of Corrections.

While the Commissioner initially provided support for Reverend Glasgow's non-
partisan voter registration effort, he rescinded access after succumbing to apparent
political pressure. Glasgow’s efforts were limited in scope and targeted at more than
6,000 inmates convicted only of simple drug possession crimes, offenses for which one
does not lose his or her voting rights under Alabama's constitution and laws. Many of the
individuals on the list were simply unaware of their eligibility to register to vote.

As we work to identify ways to capture the millions of eligible but not yet
registered voters throughout the country, particular attention should be paid to widely
varying state laws concerning the impact of a felony conviction on the right to vote.
Many officials are unfamiliar with the laws concerning voting for persons with felony
convictions which can unfairly exclude or deny otherwise eligible persons access to the
ballot box. Programs such as Glasgow’s play an important role in helping to resolve that
confusion by specifically identifying and targeting eligible voters who currently sit on the
margins of our political process.

' See Complaint. Glasgow v. Allen, et al. available at
hrips://www.naacpldf.org/coment/pdffelon/glasgow_v_allen/complaint.pdf.
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Challenges Faced by Homeless Persons and Other Transient Individuals

The National Coalition for the Homeless estimates that there are more than
744,000 homeless individuals throughout the country of whom only one-third are
registered to vote. Most certainly, these numbers are likely to increase in the coming
years as our country faces a foreclosure crisis of unprecedented proportions. Here, state
laws vary on the requirements that must be satisfied by those homeless and other
transient individuals seeking to register to vote. Some states require that individuals list a
permanent address on the voter registration form and provide some form of identification
while other states aliow individuals to list the address of a local shelter or outreach center.
During the 2008 presidential election cycle, LDF learned of a group of homeless
individuals whose registration applications were rejected by a local Louisiana Registrar
because their forms failed to identify a permanent address. The unique registration
challenges faced by those without permanent addresses and by other transient individuals
present additional barriers that must be eradicated in order to make our political process a
more inclusive one.

Purge Programs

Throughout the 2008 election cycle and the period preceding it, a number of states
have implemented questionable purge programs aimed at cancelling the registration
status of voters. A 2007 purge program carried out in Louisiana provides one stark
example. Here, the state implemented an interstate match and purge program that
targeted voters presumed to be ineligible because they appeared on the registration rolls
in more than one state. The state’s cancellation program was based on a questionable
methodology that looked to identify or “match” voters by comparing the first name, last
name and date of birth of Louisiana voters with individuals on the registration rolls in a
select number of states. Those individuals bearing the same first and last names, and
same date of birth were presumed to be the same person and targeted for removal.
However, this matching system proved unreliable capturing many voters who simply
happened to have similar identifying information. Numerous studies reveal that these
matching efforts are error-prone and unreliable in that they are not based on sufficiently
unigque criteria that would prevent the disenfranchisement of eligible voters.> Notably,
the states that were the focus of this particular purge scheme were those in which many
persons displaced by Hurricanes Katrina and Rita sought refuge following the storms.

In mid-August, 2007, approximately 12,000 voters were purged from the State’s
voter registration lists under this program and it remains unclear how many have been
removed subsequent to that point. A significant number of those purged were African-
American voters. Moreover, the agparent discretion and broad latitude given to election
officials under this purge program’ not only undercuts the goals of the NVRA but also

2 See e.g., Mymna Perez, Vater Purges available af

htip://brennan. 3cdn.nel/Sdel bbScbe2c40cblc_sOm6bgsky.pdf

* 1lustrating the inherent unreliability of the program, Commissioner of Elections Angie LaPlace identified
several scenarios that Registrars may encounter when dealing with *voters who appear to be matches™ and

(VS
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complicates efforts to move towards a more inclusive system. While some may argue
that these voter removal programs are necessary to preserve the integrity of the voter
rolls, poorly designed programs such as Louisiana’s runs the risk of disqualifying large
numbers of qualified registrants. In addition, these programs unfairly place the burden of
re-registration squarely on impacted citizens and can thus. discourage individuals from
future participation in the electoral process. For these reasons, voter removal programs
should be carefully assessed and scrutinized to ensure that they are not over-inclusive
with respect to the scope of persons targeted for removal.

Unreliable Database Matching Schemes

As states have moved to implement the Help America Vote Act’s (HAVA)
electronic voter registration database requirements, the resulting technological
advancements have also been used to “match” and remove voters from registration lists.
Over the past two years, LDF has identified a wide-spread pattern among states relying
on flawed database matching schemes that result in the removal of voters from
registration lists. Under these circumstances, states ignore the fail-safe provisions built
into the National Voter Registration Act (NVRA) and use unreliable and flawed
processes to identify and remave otherwise eligible voters. As a result, database match
and purge procedures can be used to manipulate the composition of the electorate as
elections approach.

Interstate match and removal programs can also have a negative impact when tied
to the use of other electronic databases.' Communities of color are particularly
vulnerable when unreliable match processes are used to identify registered voters who
share a name with an individual in an electronic database of criminal offenders. As
exemplified by the purge program implemented in Florida shortly before the 2000
election, this type of cross-database, inter-state matching process has a particularly
harnuiful impact on communities of color. Without judicial intervention or other action,
the NVRA'’s failsafe requirements imposed upon list maintenance programs will continue
to be circumvented by local jurisdictions. In this context, the inaccurate removal of
registered voters will continue to negatively impact voters seeking to register and
participate in the political process.

As these examples illustrate, current attacks on eligible voters occur both before
and after registration. Both HAVA and the list maintenance provisions of the NVRA
have provided opportunities for nefarious state and local actors to prevent the registration
of eligible voters and opportunities for the removal of otherwise eligible voters from
voter registration lists.

proposed an approach for dealing with persons who are registered in Louisiana and out of state but who
want to cancel their out-of-state registration; and persons who are registered in Louisiana and indicate that
they have never registered out of state, among others. In a June 2007 e-mail to Louisiana Voter Registrars,
Commissioner LaPlace indicated, by way of example, that “Lisa A. Anderson” and “Lisa Pruitt Anderson”
should be considered a match because with many female voters, “one registration may be under their
middle name and one may be under their maiden name as their middle name.”

* See Complaint, NAACP, et al. v. Harris, et al. available at

hups://www naacpidf.org/content/pdfiharris/NAACP-v-Harris_Complaint.pdf.
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Mass Rejection of Voter Registration Applications for Immaterial Omissions

In 2008, LDF conducted a comprehensive pre-Election Day voter education and
advocacy program: Prepared to Vote. Prepared to Vote was designed to provide critical
information to voters well in advance of Election Day in order to ensure that more voters
would be able to overcome obstacles and barriers that might otherwise stand in their way.
An important component of the Prepared to Vote program focused on the rules,
requirements and deadlines for voter registration. This section of my testimony provides
an overview of some of the troubling trends we identified through our pre-Election Day
advocacy efforts that reflected systemic problems with the voter registration system in a
number of states.

Through our pre-Election Day outreach efforts, we observed a troubling trend in
which local election officials rejected significant numbers of voter registration
applications because of questionable interpretations of HAVA’s requirements and non-
material omissions on applications by those seeking to register. In particular, LDF
learned that there are three circumstances in which local election officials frequently
reject voter registration applications because of an immaterial omission: when registrants
fail to mark a check box confirming that they are a citizen despite having signed an oath
on the application which requires the applicant to affirm their citizenship, when
registrants have been issued a driver’s license number but provide their social security
number instead; and when registrants inadvertently omit both their social security number
and driver’s license number from an application.” In our view, each of these scenarios
relies upon an erroneous interpretation of HAVA’s requirements.

The failure to check a box regarding citizenship or age has resulted in the
rejection of registration applications for immaterial omissions in a number of states. In
Indiana, for instance, election officials were directed to reject registration applications if
an applicant failed to mark the checkbox confirming their citizenship and voting age.
Officials maintained this position notwithstanding other provisions of state law requiring
that all Indiana voter registration applicants swear and affirm, under penalties of perjury,
that they are of voting age and citizens of the United States. As Election Day approached,
this interpretation led to successful litigation to prevent election officials from rejecting
voter registration applications on these grounds.6 Although the parties resolved the
litigation favorably by Election Day. the impact of this discretionary interpretation and
application of HAVA's checkbox requirement continues. This example illustrates the
impact of widely disparate interpretations and applications of federal law by local and
state election officials.

* Congressional intent regarding the use of social security and driver's license numbers to verify identity
during the registration process has also led to significant confusion regarding HAVA’s database match
requirements. During the 2008 ejection cycle, Fiorida's process of rejecting all registration applications
that did not match information maintained in a HAVA database led 1o the widespread rejection of
registration applications statewide, ultimately leading to litigation. See Fla. State Conf. of the NAACP v.
Browning, 522 F.3d 1153, 1156 (11th Cir. 2008).

® See Brown v Rokita, Civ. A. No. 1:08-CV-1484RLY-TAB (S.D. Ind.).
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Moreover, local and state election officials are also interpreting HAVA’s
requirements in a manner that essentially imposes additional eligibility criteria that must
be satisfied by individuals seeking to register to vote. On July 2, 2008, for instance,
Alabama Secretary of State. Beth Chapman, distributed a memorandum to all local
registrars outlining her interpretation of HAVA’s requirements with respect to the
verification of social security and driver’s license numbers provided on registration
applications. Chapman instructed local election officials to not accept or process a
registration application unless the applicant provided their driver’s license number or the
last four digits of their social security number. The memorandum went on to assert that
“applicants who have a driver’s license are required to provide that number” by law
(emphasis added). The varying interpretations of HAVA’s requirements by local and
state election officials certainly undermine Congress’s intent to provide a more fair and
open voter registration system.

Non-Compliance with the Registration Requirements of the NVRA

The NVRA requires that states make voter registration opportunities widely
available at department of motor vehicles (DMVs) and other state agencies.7 Congress
sought to mandate voter registration opportunities at public assistance offices to reach not
only those citizens who drive, but also those citizens who are poor or disabled, and who
do not drive but participate in public assistance programs.® The NVRA requires entities
that provide public assistance to integrate voter registration opportunities into the process
during which an individual interacts with the agency (i.e., while the citizen seeks benefits
or services‘)q

Despite these NVRA requirements, recent evidence suggests that NVRA-
designated agencies too often fail to implement training programs regarding the
requirements of the NVRA; fail to carry out accurately their registration responsibilities
and/or fail to submit (or timely submit) completed applications to the appropriate election
official. For example, LDF has uncovered significant evidence of widespread non-
compliance among several states including Louisiana and Mississippi, among others.
Recent LDF investigations in these states reveal that personnel at a number of NVRA-
mandated agencies are simply unfamiliar with the law and the obligation to make voter
registration forms available to persons seeking services at these sites.

7 States are required o accept voter registration applications "made simultaneously with an application for
a motor vehicle driver's license,” 42 U.S.C. § 1973gg-2(a)(1), as well as applications submitted at the
offices of other state agencies, 42 U.S.C. § 1973gg-2(a)(3).

¥ See H.R. Conf Rep. No. 66, 103d Cong,., Ist Sess. 18-19 (1993).

° See 42 U.S.C. § 1973gg-3. 1973gg-5(a), § 1973gg-5(a)(6).
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Conclusion

The 2008 election cycle has yielded significant evidence of the ongoing problems
that plague our nation’s voter registration system. Given these problems, the challenge
we now face is determining how to reform and repair the system in a way that will be
more inclusive and provide affirmative opportunities for broad and meaningful
participation to the millions of eligible but not yet registered citizens throughout our
country. While we turn our attention to exploring the corrective action that must be
taken, we must remain mindful of the particular challenges faced by those who are
among the most vulnerable and marginalized in our society — the poor, those
incarcerated, and our nation’s racial and ethnic minorities. The future of American
democracy remains tied to our ability to address the persisting barriers that exclude
millions of citizens from being able to register and vote on Election Day.
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The United States voter registration system is wildly outdated and badly in need of modernization. At
the dawn of the 19" century, before we fought the Civil War, before the first Model T rolled off the
assembly line and before Alexander Graham Bell made the first telephone call, the Whig Party began to
put in place our current voter registration system. Like the now-extinct Whig Party, our registration
system should be a thing of the past. The system is inefficient; it sets election officials up for failure by
diverting resources and energy from other critical tasks and it prevents more eligible voters from casting
a ballot than any other part of the process. But our greatest aspirations for democracy, however
important, are not our first thought in these trying times. As governments at all levels fight to stretch
every penny, this Congress has recognized that streamlining essential processes is a critical component
of moving forward in this new economy. Just as our health care system is stuck in the past, wasting vast
sums of money sustaining an antiquated paper system that puts patients at risk, counties and states
across the country are wasting millions of dollars every election cycle administering an outdated and
expensive paper based voter registration system that frustrates election officials and threatens to block
eligible voters from the rolls. Modernizing the registration system will not only improve the foundation
of our democracy, it will allow communities to reinvest these resources in critical functions like keeping
more teachers in the classroom and more cops on the street.

As Election Protection’s report demonstrates, voters across the country still face unnecessary barriers to
the poliing place at each stage of the electoral process. Voters were turned away because they did not
receive their absentee ballots or because poil workers did not understand the provisional balloting
system. Voters stood in excruciatingly long lines and lost votes on malfunctioning voting machines. But
the single largest cause of the problems on and before Election Day is our antiquated and cumbersome
voter registration system. There are two primary cuiprits in our broken registration system: Paper and
Timing. Each registration requires an individual paper form and the vast majority of these forms come
in during the critical planning and implementation period just before an election. The inefficiency of the
voter registration system has a domino effect, forcing election officials to divert their attention and
resources from other critical election functions, causing confusion at the polis and infecting every aspect
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of the voting process. According to the Census Bureau’s post-election survey, in 2004, the last .
presidential election where figures are available, 9 million eligible Americans were not registered due to
missed registration deadlines, lack of information about where or how to register, or permanent iliness
or disability. in addition, the Census reports that over 1 million people who were registered did not vote
in 2004 because of problems with their registrations.
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Mr. Chairman, Thank you for having me here today. | commend your leadership in holding this hearing
at a time when the issue of election administration can be considered in the deliberate, meaningful way
that is fitting of our great democracy. My name is Jonah H Goldman and | am the Director of the
National Campaign for Fair Elections at the Lawyers’ Committee for Civil Rights Under Law.

Mr. Chairman, our voter registration system is wildly outdated and badly in need of modernization. At
the dawn of the 19" century, before we fought the Civil War, before the first Model T rofled off the
assembly line and before Alexander Graham Bell made the first telephone cali, the Whig Party began to
put in place our current voter registration system. Like the now-extinct Whig Party, our registration
system should be a thing of the past. The system is inefficient; it sets election officials up for failure by
diverting resources and energy from other critical tasks and it prevents more eligible voters from casting
a ballot than any other part of the election process. But our greatest aspirations for democracy,
however important, are not our first thought in these trying times. As governments at all levels fight to
stretch every penny, this Congress has recognized that streamiining essential processes is a critical
component of moving forward in this new economy. lust as our health care system is stuck in the past,
wasting vast sums of money sustaining an antiquated paper based system that puts patients at risk,
counties and states across the country are wasting millions of dollars every election cycle administering
an outdated and expensive paper based voter registration system that frustrates election officials and
threatens to block eligible voters from the rolis. Modernizing the registration system will not only
improve the foundation of our democracy, it will allow communities to reinvest these resources in
critical functions like keeping more teachers in the classroom and more cops on the street.

The Lawyers’ Committee was founded 45 years ago by President Kennedy to organize the pro bono
resources of the private bar to protect civil rights. The National Campaign for Fair Elections was
established by the Lawyers’ Committee to lead Election Protection, the nation’s largest non-partisan
voter protection coalition, and to turn the lessons learned from that experience into real, effective,
policy solutions for America’s voters. In the 2008 election, the Lawyers’ Committee recruited, trained
and deployed over 10,000 legal volunteers who developed a nationwide comprehensive, year round
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program to protect voters’ rights by working with election officials, supporting non partisan voter
mobilization efforts, providing direct assistance to voters with problems or questions and deploying
legal resources to help poll workers, election officials and voters on Election Day. One of the
cornerstones of the program is 1-866-OUR-VOTE, the nation’s largest voter services hotline which, since
its inception, has handled over 500,000 calls from voters across the country, including over 240,000
during the 2008 election cycle. In 2008, Election Protection launched www.8660urvote.org, a dynamic
online clearing house providing state specific information on voting rules and laws, an interactive web
chat to answer voter questions, and a real time chronicling of the problems and chailenges that confront
our election system. Nearly 300,000 unique users visited 866ourvote.org in the six weeks leading up to
the election. The information from calls into the hotline and stories collected over the web are logged
into www.ourvotelive.org, the coalition’s web based database. The stories that make up the nearly
90,000 reports in our database paint the most complete picture available of the American voting
experience from the perspective of the voter. Those stories, together with our extensive and on-going
dialogue with hundreds of state and local election officials as weil as the experience of our leaders,
partners and volunteers on the ground form the basis for Efection Protection 2008: Heiping Voters
Today, Modernizing the System for Tomorrow, a report on the Election Protection program that we are
releasing today. A copy of that report is appended to this testimony.

There are two primary cuiprits in our broken registration system: Paper and Timing. Each registration
requires an individual paper form and the vast majority of these forms arrive at registrars offices during
the critical planning and implementation period just before an election. For example,

® In Fairfax County, Virginia 30% of new voters who registered last year were added to the roies in the
final 30 days of registration;

¢ In Fulton County, Georgia, 41.4% of all registration applications were received in the final 6 weeks of
the registration period;

e In Hillsborough County, Florida 42% of all registration applications the county received in 2008
arrived just before the ciose of registration;

* New York City received 211,866 new registrations in the final 10 days of the registration period in
2008, as compared to 195,136 in the 9 months prior and 146,147 all of 2007;

» Of the 298,000 individua! paper records that Frankiin County, Chio received and processed, more
than one sixth, or 50,500, came in the month of September alone, the last full month prior to the
ciose of voter registration for the November election. That is compared with the 12,000 records
received in April 2008 and is about half of the average annual volume for a non federal election
year.

® Los Angeles County, the nation’s iargest election jurisdiction received over 1.1 million new voter
registrations in 2008. Nearly 50% -- 541,542 -- of those new registrations arrived in September and
October. Of those new registrations, 46% - more than a quarter of a million applications - arrived
between October 15™ and October 30™. The day after the post-marked deadline for registration,
Los Angeles County received 63,718 applications.
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As Election Protection’s report demonstrates, voters across the country still face unnecessary barriers to
the polling place at each stage of the electoral process. Voters were turned away because they did not
receive their absentee ballots or because poll workers did not understand the provisional bailoting
system. Voters stood in excruciatingly long lines and lost votes on malfunctioning voting machines.
Cynical attempts to prevent eligible voters from casting a ballot through deceptive practices were
reported in a disturbing number of states and took on a 21% century character, utilizing text messages,
social networking sites like Facebook and email. But the single largest cause of the problems on and
before Election Day is our antiquated and cumbersome voter registration system. The inefficiency of
the voter registration system has a domino effect, forcing election officials to divert their attention and
resources from other critical election functions, causing confusion at the polls and infecting every aspect
of the voting process. The process delays the production of poll books and the dissemination of critical
information to poll workers. The process also prevents timely additions of new registrants to the roils
which frustrate campaigns, parties and activists who count on reliable lists to interact with voters in the
lead up to the election. But the biggest impact is on the voters. According to the Census Bureau’s post-
election survey, in 2004, the last presidential election where figures are available, 9 million eligible
Americans were not registered due to missed registration deadlines, lack of information about where or
how to register, or permanent iliness or disability. In addition, the Census reports that over 1 miilion
people who were registered did not vote in 2004 because of problems with their registrations.

Our Outdated Registration System Blocks Millions of Eligible Voters From Casting A Ballot.

Election Protection witnessed the impact of our antiquated registration system first hand. Over 1/3 of
all problems tracked by the OurVotelive Database came from voters with registration issues, by far the
largest single source of problems experienced by the nearly % of a million voters we assisted through the
hotline and the hundreds of thousands more we worked with through our field program, through our
online voter assistance center and through our extensive outreach and productive relationships with
election officials. Problems at the polling place was the second most frequent report at 26%, followed
by problems with voting equipment and absentee ballots, together comprising another quarter of the
problems logged into the system.

The effects of our poor registration system are felt across the electorate. New voters and long time
voters are both at risk of disenfranchisement because of the challenges with the voter registration
system. The problem disproportionately impacts certain Americans; overseas citizens and military
service people cannot correct problems or omissions on the registration rolls because they have poor
access to registration facilities. Likewise, older voters and voters with disabilities are often forced to rel
on an absentee ballot process that requires up to date registration rolls to effectively administer mail in
voting. Young voters and students are frequently left off the rolis because they move often and are
unfamiliar with the process.

Problem 1 ~ Getting the Paper Forms to the Right Place

The current system of voter registration is a bureaucratic nightmare. As an initial matter the paper
registration ballot needs to show up at the right office. In an election system with over 7,000 local
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election officials, this is no smali feat. During the 2008 election cycle in New York, for example, where
registration forms are supposed to be processed by the county registrars about 100,000 forms collected
by third party registration groups were sent to the State Board of Elections in Albany. The State Board
had to spend countless staff hours sorting through 100,000 forms and forwarding them to the correct
local office, where officials were already inundated with registration applications. After Election Day, a
board of election’s employee in New York City found a curious box. Inside, she found approximately
3,500 registration forms that had been forwarded by the State Board in early S5eptember. Those 3,500
names did not make the registration rolls by Election Day. It is impossible to know how many of these
voters showed up to vote on November 4 and were turned away or declined to cast a provisional ballot.
Election Protection received calls from voters across the country who turned registration applications
over to third party organizations confident that they would show up on the rolis. Unfortunately, the
applications of many of these callers never made it to the proper election officials, forcing poil workers
to turn away these voters.

Problem 2 - Getting the Paper Forms in On Time

The registration deadline also causes significant issues. Election Protection is able to solve the problems
of a tremendous number of voters who cali us or click our online tools for help. While our volunteers
revel in that success, they are deeply saddened by the thousands of energized voters who call only to
find out that they are not registered and have missed the deadline. Sometimes, the deadlines thwart
the efforts of those voters, like Elizabeth S., who have done all they should, but because of their
circumstances, are blocked from the polling place.” Elizabeth’s husband Tom is an Airman First Class on
active duty at Luke Air Force Base in Glendale, AZ. This young military family was transferred from
Georgia to the base in Arizona on short notice only two weeks before the election. They attempted to
register in their new community, but were told that they had missed the registration deadline. Elizabeth
and Tom were left frustrated that they were unable to make their voices heard in the selection of Tom’s
boss, the commander in chief, in the first presidential election for which they were eligible. Another
military voter, Adam P., an active duty serviceman from Mississippi, submitted a registration form just
before he left for his tour, comfortably before the registration deadline. When he came home he found
there was no record of his registration and the deadline had passed.

Problem 3 - Making it Onto the Rolls

Assuming a voter knows when the registration deadline is and submits a timely application, too often
that voter’s name does not make it onto the rolis. Kisha H., from right here in Washington, DC, called
Election Protection on November 4", Kisha reported that despite visiting a social service agency in
September and filling out a registration form, she was not on the rolls when she went to her polling
place in Southeast Washington. Kisha attempted to register at social service agencies in DC before but
she had never made it onto the rolls. Unfortunately, this is a problem at social service agencies across
the country. Angefa E. from Missouri called the hotline in tears on November 3™, She had updated her

! Names have been changed at the request of the voter.
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registration while changing her address at the DMV, but didn’t receive a confirmation in the mail. Angela
then called the Jackson County Board of Elections to confirm her registration and polling place — before
the registration deadline — and was told that she was registered. Since she was nine months pregnant,
Angela decided to vote by in-person absentee ballot before Election Day — just in case. When she went
to vote at the Board of Elections, she was told that she was not on the rolls at her old address and was
not registered at her new address. Angela’s only option was to cast a provisional ballot. Many voters
who should be registered often wind up casting provisionai ballots, which frequently go uncounted. In
fact, according to the United States Election Assistance Commission (EAC) over 40% of all uncounted
provisional ballots are rejected because of registration problems. That's what happened in Alabama to
Eden B., who submitted her registration application to her university before the registration deadline.
When she arrived at the polls there was no record of her registration and she was forced to cast a
provisional ballot. Unfortunately, because she was not on the rolls, her ballot was not counted.

Problem 4 — The Problem of Purges

Problematic purges often remove long time voters from the registration rolls. Through forced matches
with unreliable databases and errors in list maintenance programs, long time voters are either removed
from the rolis or have their registration information incorrectly updated. James R. had been voting at
the same polling location in Alabama for decades, but when he went to the polls on Election Day he was
told that he was not registered. An election official told him there may have been a purge, and that his
office had received calls from about 20 other voters whose names had seemingly “disappeared” from
the rolis. Similarly, John H., a 91-year-old World War |l veteran from iliinois was in Oklahoma
undergoing medical treatment when he requested an absentee baliot. Unfortunately, the LaSalle
County, illinois election supervisor said that he was not longer on the rolls so, though she felt terrible
about it, she could not send him an absentee ballot.

incorrect information on registration rolls is particularly problematic in party based primaries. During
2008, Election Protection ran programs on five of the Jargest primary days {e.g. Super Tuesday, Potomac
Primaries, etc.). in nearly every state, and particularly in indiana, Pennsylvania, California and Georgia,
Election Protection received calls from voters who showed up at the polls and were toid that they were
registered with the wrong party or were not registered with a party at ail. This happened to both new
voters and fong time voters. In states with closed primaries if a voter’s party affiliation is incorrect, he
cannot participate in that election.

Our Outdated Registration System Puts an Unmanageable Burden on Election Officials, Draining
Critical Resources and Causing Negative Colilateral Effects Across the Entire Voting Process

Despite these chalienges, voters turned out at near historic levels in 2008. At the state and local level,
dedicated professionals worked around the clock to provide an opportunity for everyone to be counted.
These unsung heroes of democracy have an unbelievably difficult job. Most are responsible for all
elements of the election process; they must ensure that ail eligible voters who want to participate make
it onto the registration rolls, they have to procure, deploy and maintain election equipment, they have
to plan where polling places should be focated and assign registered voters in a way that is efficient and
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effective, they must administer absentee balloting and any early voting process allowed for by their
jurisdiction, they must recruit, train and deploy poil workers ~ the list goes on and on.

But the registration system puts all of those activities in jeopardy. Through Election Protection, | have
had the honor to interact with hundreds of talented men and women that run our election system.
Since the election, 1 have had extensive conversations with many officials about the role of the
registration system and the toll it takes on how they do their job. In jurisdictions of all sizes and types
whether run by Republicans, Democrats or appointed non-partisan professionals, the story remains the
samne: the inefficiencies of the registration system are a fundamental concern because it undermines
their ability to effectively serve their voters., The nineteenth century registration process stacks the deck
against them. As it stands, the broken voter registration system forces election officials to implement
costly quality control measures and data entry systems to decipher hand written applications and
process them under unreasonable time constraints. This untenable arrangement threatens democracy
and costs states and localities a considerable fortune.

Case Study 1 ~ Forsyth County, Georgia; Registered Voters - 102,424

Seven years ago Gary Smith retired from a successful career in business and electrical engineering. He
decided to give back to his community of Forsyth County, Georgia by taking the reins of the Forsyth
County Board of Registrations and Elections, promising to modernize an antiquated system of elections,
identifying where he could add efficiencies to save the tax payers some money and provide a system
more worthy of the patriotic spirit of the community. in 2008, his budget was 51.4 million. He spent
around ¥ of that budget on the registration process, though he is responsible for ail facets of the
election inciuding planning for Election Day, administering the largest per capita early voting system in
the state and overseeing the recruitment, training and deployment of poli workers. Much of his overali
registration budget was spent on temporary empioyees to input voter registration information into the
state’s registration database. True to his word, Gary has implemented some efficiencies to this process.
Each voter registration card that he receives is scanned into a program which auto populates fields in
the registration database. The worker then looks at the scanned image and either accepts the
information as correct, changes the information that was automatically populated or tries to decipher
that information which could not be read by the automated program. Because correctly entering the
information is the difference between an eligible voter correctly showing up on the rolis, having the
opportunity to cast a regular ballot and having that ballot counted and an eligible voter being biocked
from the ballot box, Gary ensures that a second set of eyes looks at each form before it is submitted: a
critical safeguard, but one that takes an extraordinary amount of resources.

Case Study 2 - Franklin County, OH; Registered Voters - 848,013

Matt Damschroder tells a similar story. For the past 7 years, Matt has been overseeing elections in
Franklin County, Ohio. In 2008 he spent around 51 million on personnel costs just for voter registration,
the majority of that going to quality control procedures; making sure names were entered correctly on
the vote registration rolls, deleting duplicate registrations, and the tike. In the last 4 weeks before the
close of the 2008 registration cycle, the volume of new applications caused Matt to spend a significant
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portion of his entire voter registration personnel budget hiring temporary employees and paying over
time to regular employees to enter in the paper registration forms that are collected into the database.
Like Gary, Matt insists that two sets of eyes look at each registration form before it is submitted, Adding
to this hefty cost is the process of removing duplicate registrations from the list. While his registration
volume increased between the 2004 and 2008 presidential elections, he only has approval for the same
number of full time employees for voter registration activities. But, in 2008, fully half of his full time
voter registration staff was engaged almost solely in eliminating duplicate registrations. These
duplicates often come from third party registration groups that submit applications from people already
on the rolls ~ sometimes a single person will submit up to 5 applications. Other time intensive problems
that Matt’s quality control team addresses are registrations that are missing some information. This not
only takes time, but costs money — so much, in fact, that the county board of elections stopped notifying
potential applicants of missing information keeping them from getting on the voter rolls because that
notification is not required by Ohio faw.

The big problem, however, is handwriting. Despite their best efforts, Matt’s temporary employees and
the quality control team sometimes cannot read a voter’s handwriting other times, voters show up
incorrectly on the final registration rolls because there was an error in the data entry process. In
addition to draining time and resources, this has other consequences on Election Day. Sometimes
voters show up at the polis and their name has been wrongly entered into the poli books, forcing them
to cast provisional ballots. Matt’s team tries valiantly to reconcile the mistake by using other data to
identify the voter and count the ballot. Unfortunately, sometimes that match cannot be accomplished
and the vote is not counted. Data entry errors or indecipheratile handwriting sometimes leads to an
entry in the database that puts the voter at the wrong address. Sometimes, just inverting a number or
misreading one digit for another will move a voter from the correct precinct to an incorrect precinct.
Here, Ohio’s strict provisional balloting law comes into play. Voters who find information for their
correct precinct, show up on Election Day and are forced to cast a provisional ballot. Though they are in
the precinct where they live, they are registered at a different precinct. in Ohio, only 8 out of every 10
provisional baliots are valid to be counted. In the instances | have outlined, the voter would have been
able to cast a regular ballot instead of a provisional one had the handwriting been decipherable and
data entry errors eliminated.

Not surprisingly, the weight of these registration demands forces other critical election functions to
suffer. New voters who want to cast absentee ballots, for example, may not yet show up on the
registration rolls when their absentee applications are received by the Board of Elections. This causes
those applications to be rejected, possibly disenfranchising eligible voters. Board of Election employees
are diverted from other election administration activities to fili in the gap of voter registration. As Matt
says, “phones that would otherwise be picked up are not, leaving voters’ questions unanswered.” Of
course, this reality is not limited to Ohio, Tameka M., a voter from Michigan, accidentally entered
information that was incorrect on her voter registration form. Despite repeated efforts, she was not
able to get in touch with the City Clerk to correct her registration, whose office wouid tell her to cali
back or would not answer the phone. Unfortunately, Tameka was forced to cast a provisional ballot on
Election Day. It is not just voters and election officials who are affected by the inefficiencies of the
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registration system, the process delays the production of poll books and the dissemination of critical
information to poll workers. Of course, the process also prevents timely additions of new registrants to
the rolls which frustrate campaigns, parties and activists who count on reliable lists to interact with
voters in the lead up to the election.

Case Study 3 — Los Angeles County, California; Registered Voters - 4,341,135

Dean Logan, who runs elections for Los Angeles County, the nation’s largest election jurisdiction, has a
$13 million budget — and that is just for registration. Similar to his colleagues in Georgia and Ohio, an
overwhelming chunk of those dollars are spent on navigating the vast inefficiencies of the system, But
that is not the total cost of the registration program; according to Dean it is difficult to pin down the
exact cost of voter registration in Los Angeles because of the collateral costs the system’s inefficiency
inflicts on other parts of election administration. The registration process not only depletes resources o
other critical functions necessary to running a smooth election, but it diverts the time and energy to
plan because of the overwhelming number of applications that arrive in the critical months before an
election.

Because the sheer volume of registration near the deadline siows the registrar’s ability to keep the
voting lists up to date, there is an impact on planning for Election Day. Because of the delay in entering
the information into the database, Dean has to spend $56,000 in every countywide election just to mail
supplemental voter rosters to poll inspectors overnight. it is tremendously difficult to plan for how
many baliots to order and how to effectively distribute them.

Another collateral cost of the current registration program for LA County is how many provisionai ballots
are generated by registration problems. Eighty-five percent of all provisional ballots that are rejected
are not counted because of registration problems, additionally 28.6% of the provisional ballots that are
counted were cast because of questions about registration status. The provisional balloting system costs
money not only to print provisional ballots and distribute provisional ballots, but during the canvassing
process, there has to be a determination made on the validity of each provisional bailot.

The chailenges presented by poor penmanship are particularly pronounced when you receive over
60,000 registration applications in one day. But Dean’s primary compfaint is duplicates. Because of the
high profile of the election and the uneasiness of the electorate, voters submit multiple registrations
that have to be processed which waste significant resources. This leads to significant delays in other
parts of the election process. Particularly, these inefficiencies affect Los Angeles’s considerable Vote By
Mail program. In California, a voter can mark her desire to permanently vote by mail on the registration
application. If that application is delayed in getting processed, that leaves voters vulnerable to not
receiving their absentee ballots. Voters across the state experienced this problem, including Alien K.
from San Jose who called Election Protection to report that even though she had registered before the
deadline; her request for an absentee ballot was denied “because she was not registered.”

While modernizing the system makes it more likely that eligible voters can participate in our democracy
and allows election professionals to, in the words of Matt Damschroder from Franklin County, “get us
out of the business of data entry and back into the business of running elections,” there is another,
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current and critical reason to address this problem. Mr. Chairman, as you know far too weli, the
economic crisis is strangling state and local budgets. Every day, teachers, first responders and other
essential local government workers are waking up uncertain if this will be their fast day educating our
children or protecting our streets. Modernizing voter registration will make this essential government
service far more efficient and far less expensive, reinvesting critical resources into our communities.

Again Mr, Chairman, thank you for all you are doing to move us towards a more efficient, equitable
process to exercise our vote and participate in our great system of democracy. Each election the voter
registration system, this relic of the country’s pre-Civil War past blocks mitfions of eligible Americans
from casting a ballot, distracts election officials from performing criticai administrative tasks, and
needlessly wastes millions of critical dollars at a time when state and local budgets are stretching every
penny. Congress has the power and the opportunity to do something about this problem of democracy.
Thank you for taking the first step today. |look forward to your questions.

Thank You.
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APPENDIX I:
Election Protection 2008: Helping Voters Today, Modernizing the System for Tomorrow

A report on the Non-Partisan Election Protection program



THANK YOU

119

Election Protection would ke to thark the hundreds of state and local erganizations that led the program in
their communities. The program’s success i§ owed to their experience, relationships and Teadership. in addition,
we waul like to thank our national partrers, without whom this historic sffertwoudd not have been possibile:

Advancumeit Projct
Adance for fustice
Afliance for Reved americans
Agrericah Association for justive
Americss By Agsotiation
Arerican Sl tiberties Union
Artises for a Mewe South Africa
Asgtar-himerican Association for justios
Asian Amverican fustice Certer
Axian American begd Defense

ind Bduzation Pund
Brennac Center for justice
Campaign Legal Center Voting Rights
Enfoncament Project
Centesfor Corarmurnity Change
Citizens Ryr Responsibiity andd Ethics

in Washington
Cter of Change
Comnittes of Seventy
Cortmen e
CREDC: Mckile
Dot L&

D
Electriimic Fromtier Foundation
Fair Eletions Legal Netwark
GoViste Algenied
Hispanic:Motiona Bar Assouiition
Hurman fights Campaign
oAt
tLeadetshipconferance on TRt Rights:
Eduiiaion Futd
L oF United Latin Amapicer: Citizeny
Kchilizsorg
Matichiat
of tnkired People
NAKCP Légal Definie Fuid
Rattonat flan Pl Amedioan B Association
Nt A atistion of Latiso Bected

For the ad

National Disibility Rights Network
Hational Education Asecistion

National Leshian and Gay Law Associstion
Hative ¥ore

Hational Counci of La Razs

Hew Wters froject

Monprofit Voter Engrgement Metwork
Cur Faith Our vote

People for the American Way Foundatizn
Lating fustics — PRLCEF

Frogregsive Rature

Refigioes Action Center oF Refiorn fudain
ok the Vore

Service Ermployess Irternationst Union
Sterra Club

The Campuign Legal Canter

& Student ath

P Srifials Bucstiorad Fund
Hiationst Bip Asyecietion
nattonat Black Law Students Sssociation
ational Campalan fir Fair Blecrions
tistiional Caalition for the Homeles
Ntionsl Cours of fewish Women

United States Hispanis Leacarship fnstitute
USRS

Verified Voting Foundation

Voto Lating

Wimmen Donors Netwark

Another tremandous thank you to the following faw firms, corporate legal departments, and law schols for
theit support of Elaction Protection 2068 .

American Unbesrsity School of Law
Arent Fox LLP

Agnold & Porter LLP

Balland Spahe Andrews & ngersoll 1Le
Bank of America

Gerkiey Law Schuol, Universtty of Califormia
Bimghann MeCutchen LIP

Blank Rorne LLF

Bracewelt 8 Gidteni LR

Bracewell & Patrerson, LLP.

Buchaitar Nemer

bt Fighds, R

Chadbourne & Parke LLP

Citigroup

Chffued Chance WS LLF

Cleary Gottliel Steen & Harviton LLP
Cuhen plstain Seflers & Toll PLLC
Columbia Uniemity School of Law
Coobey Godward kronish LLF

Crowweil & Maoring LLP

Tty Polk & Warchwedt

Baavis Wright Tremaine LY

Debevolse & Plimpton LLF

Dechers LLF

Draweey & LeBoguf LLF

Dickstain Shapire LLF

DA Pigeer US LR

Ooesey & Whitney (LR

Drinker Biddle & Reath LLP

fxslon Corpongtion

Fried, Frank, Harels, Shiiver & lncobaon UL
Gaorgetown Law Schoot

Gaghwin Procter LLP

Sardon Hargrove & James, PA
Heller hrmary LLP

Hogan & Hartson LLF

Humphries & Partoers, PG
Hughies Hubbard & Resd LLF
[Pniegan Chisse

Katten Muchin Roserman LLP

Kaye Schitef LLP

Kilpstrick $ockton LUP

Kirkland & Elis LLP

K&L usey LLF

{abaton Suthsrw L

Latham & Watkins LLF

ety Phalps & Phillips, LLF
Aayor Brown LLP

i

Mg, Bornhil & Gelland B
Moo & ¥an Aller PLC

Roegan, Lewis & Bockiuz LLP
Morsison & Reerster LU

Baungee, Tolles & Olion LLP

Relson dulling Ritey & Scarborough 1P
Naw Yk Univarsity School of Law
Ko Pesbody LLP

Marthwestern Schoal of Law

Ctvlelveny & Myers LLP

Ontick Herrington & Sutcliffe LLF
Fotton Boggs LLP

Perkins Civie LLP

Powell Goldstein LLP

Proskauer Rose LLP

Cuaries & Brady LLP

Feed Smith LLF

Rebingon Bradshaw & Hinson, P&
Ropes & Gray LLP

Schulve Roth & Zabel LLF
Seyfarth Shaw LU

Shearman & Steding LLP

Sidley Austin LR

Stenpss Thacher & Bartlett (1P
Skadden, &rps, Slave. Meagher & Hlam LI
Seanford Sohool of Law

SRaproe & fohrson LLP

Stroock & Stooock & Lavin LLF
Sullivan & Cromwelt LLF
Sutherdand LLF

Time Warner

Trautrian Sandsrs 1P

Venable LLF

Wed, Gutshal & Manges LLE
Whits & Case LLF

Wit Cutler Pickering Hsbe and Devr 148
Fuckarman Spaeder LLP

Note: This report reflects the views of the Lawyers’ Committes fér Civil Rights Under Law and does not naces-
. sarity reflect the views of any other Election Pratection partner or supportar,




120

CONTENTS

EXECUTIVE SUMMARY . . . i i m e s et v e e e s 1
What Happened In 2008, . .. .. L L e B
The Rele of Election Protection . . . ... . 0o oo e S
The Problemns We Saw . . . . . O L2
Hey fssues . . C e e e L2
Why We Need Reform Now 3
Policy Recommendations . . . ... .o L e 3
ELECTION PROTECTIOM: THEFPROGRAM . . .. .. .. .« v e e e )
Voting in 2008 | | T -
History of the Election Protection Program. . .. . ... ... . o P -
2008 Historie Election, Historic Undertaking . . . .. ... ... . . &
Litigation . . . ... . R .. B
Enabling Registration at State Agencies . . . .. .o Lo . e 8
PUEINE. « « v o i et i i e e e s s s e E
Mo Match, Mo Vote ... .8
KEY ISSUES FACING WOTERS . . . o i vt s i st et e v bt e v b i r s s s v e s n s e A1)
Registration Problems . . ., . .. R . S At
absentes Ballot Problems. . e N [
Deceptive Practices . . . v oot s . e 1
Polling Place Problams . . ... ... ... o e i e o 12
POLICY RECOMMENDATIONS. . . ... oot en o e e e s P 1)
Start by Modernizing Voter Registration. . . .. ... oo on R
Combat Deceptive Practices e e e B
Provide Election Officials the Resources to Succeed. . .. L 0L o 00 e LB
Expand the Vote Make Early Voting available Bverywhers L. .. 0 0o Lo oo %
THE STATES: PROBLEM, SOLUTIONS AND ELECTION DAY .. ... .. . it e s cae e s W
VIRGINIA . ... ... ... e e s e e e L8
Deceptive Practices ... . .. .. . .. .. . e e e e [N 8
Voter Registration .. . . . . e e e s e « e .
PollingLacation Problems . .o 0 [P
MISSOURL . L e e e S . e e by
Administrative Backlog. .+ v e e e bt
Polling Location Problernis. .. . .. .. . L L oo T
Voter Misinformation and Mistreatment . | . . e . R v

PENNSYLVAMEL . .. .. .. v i
Voter Misinformation and ntimidation
Polling Place Froblems . .
absentee Problems, . . .




NEW YORK . . . . e e e e e e 25
Registration Problems o e e o Coo. .25
Polt Worker Problems . . .. ... ... e 1
Broken Machines and improper Ballots . . .. ... e 26

CALIFORNIA L L . i it i i ettt e e e v ey N )
Ballot Problemns. .. .. oL L N e e L2
Polling Place Problems . . . . . e TN .37
Absentes Ballot Requests . . . .. .. .. e e e e e e e e e 2B

T %
Registaation Problems .0 .. oo L Lo e s Ce e L2
AbsepteeBallots .. ... oL Lo . e -
Pollimg Place Problemis . ... . L. L e S 30
Lopglines. . .. .. ... .. e e B a3

QHIO . .. S N e e s ey ceen o B
Polling Place Problems.. . .. ... oL Lo e N 3
Poll Workerfssues . .. ... oL e e 3

MICHIGAN . ... N 33
PUIgINg. . Lo S .
Misinformation . e e e . N
Polling Place Problems . . . . . e e e e s 3
Absentes Ballots . . . .. .. ks

GEORGIA . . .. o i e e Vet e e s 3%
Administrative Backlog. . . ... oo oo
Registration Prohlems .

Citizenship Challenges. . . . .

Litigation ... . . ... e S s . e N




122

EXECUTIVE SUMMARY

WHAT HAPPENED IN 2008

The strangth of our damocracy s measured by owr capacity to include all Americans who are eligible to vote and
want to participate. This can only bappen if the administration of aur elections is fair and accurate. White the
American election system rests on a fundamentally strong foundation, the cusrent infrastructure simply cannot
handle the weight of full participation. The system neexds to be upgraded and modernized to serve all eligible
Americans in every future slection

The 2008 general election inspired millions of mew voters across the country. For that energy to ignite lasting
civic participation, those new voters need faith ina system that is relevant and responsive.

The high voter turnout in 2008 widenad cracks that have existed in our elections system for decades. Election of-
fictals nationwice were grossly under-resourced. The mad rush to Election Day muttiplied systemic problems: valid
voters were purgsd from the rolls, new voters were never added to the rolls, absentee ballots were delayed or mev-
er sent, and bundreds of thousands of Americans were forced to wait in hours-teng ines to vote, These problems
and more presented barriers 1o vating for elighle Americans across the country in the weeks leading up to and

o Election Day. They had an impact o all voters, but particularly affected voters of color, new citizens, military
service memnbers, elderly voters, people with disabilities and students. These are old challenges. made more urgent
than ever by the increasing enthusiasen of eligible voters across the countiy. In the 2000 presidential election, Cal
Tech and MIT found that several miltion eligible voters were prevented from veting because of problems with elee
tion administration. Unfortunately, we have yet to put in place the systemic solutions to meve past these hurdles,

Without a serious effort to Inprove the system, millions more veters could be disenfranchised in every future
election. Election refarm must start now, while the new Congress has Election Day problems fresh in mind and
before the next campaign cycle injects the politics of an election season into this policy debate. Americans de-
serve a system that is efficient, falr and accurate. Qur democracy demands nothing less.

THE ROLE OF ELECTION PROTECTION

The nonpartisan Election Protection Coalition was created in 2001 to monitor and ritigate problems and to help
ensure that all voters have an equal Spportunity to participate in the political process. The 2068 Election Frotec-
tion prograrm was the mast ambitious voter education and protection effort in history — a robust extension

of the coalition’s voter protection programs in 2004 and 2006, In the 2008 election cycle, Election Protection
received more than 200,000 calls from voters from alt 50 states to its 866-CURVOTE hotline, including nearly
100,000 calls on Blection Day alone. Election Protections network of more than 10,000 trained legal volunteers
farned out across the country engaging and assisting election officials, coordinating with community partners
and educating voters throughout the year These volunteers provided crucial on-the-ground support 1o voters,
collaborated with election officials, and. when necessary, litigated, helping to solve countless problems and pre-
venting disenfranchisernant from coast to coast. Hundreds of thousands of voters who faced barriers to voting
benefited from direct contact with Election Protection’s vistunteers.

The diversity, size and reach of the coalition allowed its success. More than 80 national arganirations, represents
ing the full spectrum of the electorate, worked 1o weave Election Protection into the fabric of the histaric 2608
election, Hundreds of other partaers joined locally in cities and states across the country.
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THE PROBLEMS WE SaW
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being targeted with misinformation and voter intimidation. These were intentional efforts to keep voters
from casting a ballot. Flers, “robocalls.” emails, text messages and anline social networking programs such
a3 Facebook were all used to deliver deliberately false information about registration. polling locations, poll
cosing times and voter ID requirements.

"« Polling Place Management lssues -
Too often the differance between the vote of an eligible American being counted or net boils down to the
decision of a poll worker, Maoy poll workers — critical players in the election process — simply did not have
the information, training of resources to effectively make these judgments in the face of such complicated
election rules and regulations. There were widespread problems with provisional ballots, particularly regard-
ing confusion over their purpese and when they should be used. As a result, voters who should bave been
offered regular ballots were farced to vote provisionally and rmany voters who were entitled to vote provi-
stonally were simply denied the right to vete, Other polling place problems, such as breakdowns of voting
equipment, prevented voters from casting a ballot and exacerbated long lines,

WHY WE NEED REFORM NOW

Election administration is too often affected by partisan interests. Because election administration s so political,
progress has never been made to implement systems that protect voter interests. Over the fast decade, millions
of Americans have been disenfranchised by unresponsive voter registration systems, deceptive voting practices,
a lack of resources, and poorly designed inefficient administration systerms. Lawmakers from both sides of the
aiske must improve the process before the same uninecessary outoome affects vatsrs in the next election cycle.
Action should be taken sarty, outside of the rancor of an election season, to address the problems voters face
and provide needed rescurces to relieve the nation’s dedicated election officials

POLICY RECOMMENDATIONS

«  Start by Modernizing Voter Registration
Updating the voter registration system to one in which voters are automatically registered and stay on the
rolts permanently witl ensure that every eligible voter who wants to cast a ballet can participate. At the same
time, it will stop the flond of last-rinute registrations that put an unmanageable burden on election admin-
istrators in the critical weeks before an election, By keeping registration data accurate and current, aytomatic
and permanent registration will solve the significant problems and confusion around provisional balloting.

Combat Deceptive Practices

The past few election cycles have seen a disturbing increase in deceptive information designed to prevert
eligible Americans from exercising thelr right to vete. In 2008, we saw these activities go online and increase
drarnatically in thelr sophistication and targeting. Unfertunately, there is no adeguate remedy in federal law
for these types of practices, Develving ligible voters about the mechanics of elections or registration must
be unambiguously illegal. Federal, state and local officials should be empowered not just to punish violators
but alse to quickly cormect deceptive information through sources trustad by affected communities.

s Provide Election Officials the Resources to Succeed
Thanks to election officials and poll workers™ tireless efforts angd creative problem solving, many Electiod Day
disusters were averted this year in the face of two opposing forces: high tumeout and a desperate lack of re-
saurcas. Hection officials should have adequate resources and support to ensure that every polling place can
handle the voters assigned to it. Foll workers should have adequate training to understand and properly carmy
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out their complex and critical tasks. Bection officials should mot tave to reallocate supplies and people at
one poting place 1o meet the needs at others. Instead, they should be empowered to think creatively about
how 1o fll poll waorker shortag

28,
Expand the Vote: Make Early Voting Available Everywhere

Alrnost one third of voters cast their ballots before Election Day in 2008, Early voting alleviated significant stress
on the systerm and allowed election officials to recognize problerns and find real-world solutions before the
majority of Armericans went ta the polls. Giving voters flexibility will minimize administrative issues that lead to

problems like long lines, Allowing instant voter registration at early voting sites would also bring new voters into
the demaocratic process who may have missed or were unable to meet restrictive registration deadiines.
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ELECTION PROTECTION: THE PROGRAM

YOTING IN 2008

The 2008 election cycle saw an unprecedented enthusiasm for politics sustained over the course of twa years.
Recard turnout of first ime voters energized the long, contentious primary season. Fram cast to coast, states
exparienced double digit increases in voter twmout: a resounding endorsement of the American demecrary.
Many new vovers were amang those whe were traditionally left out or stayed away from the process: low-in-
come Americans, minarities and vouth

This increased participation and enthusiasm was inspiring. Voting rights advorates knew it would also further
burden an overwhelmed election system, whith would exacerbate existing problems like registration tacklogs.
lang lines and lirmited resources at the polls. Throughout the primary seasen, registerad voters’ names were
missing fromm the rolls, sbsentee ballots went uridelivered, and voters stood in long lines as they waited to cast
ballots -— forecasting what was to come in the general election.

Despite these fusdles in the primaries, the peneral election season continued to see record registration repurted
aeross the country. The Detroit News reported that 98 percent of the voting-age population in Michigan was
registered. Early voting saw tremendous turnout n states like Morth Caraling, Chio and Flarida. On Octaber 30,
officials in Nevada reported that 42 percent of registered voters had already cast a baltot. llinois reported more
than 821,000 early voters. Voters clearly demaonstrated in 2008 that Amerioans firmly believe In making the elec-
toval process work,

HISTORY OF THE ELECTION PROTECTION PROGRAM

in the wake of the disputed presidential elections in 2000, the civil rights commuunity formed Election Protec-
tion to provide a comprehensive and proactive structure to ensuse that every eligible voter has an opportunity
to rast a ballot that is counted. The coalition has grown into the nation’s tlargest non-partisan voter protection
program and has become an integral part of the election process.

The legal program serves as the coalition’s centerpiece by organizing thausands of trained volunteers into &
cornprehensive voter services and sducation

program. This nationwide effort establishes a
support structure for nonpartisan voter mobi-
fization partners, meets with slection officials, The Lawyers' Committee for Civil Rights Under Law

creates comprehensive state-specific materi-

als, litigates when necessary and administers o The Lawyers' Committes for Chal Rights Under Law has
the B66-OURNOTE voter services hotline, The been the legal lead of Election Frotection since help-
program, paired with advocacy for refarm at the ing extablish the coalition in 2000, The natienwide legat
state and federal level, has snabled Election Pro- L program serves as the oS cantarpiece, Hrganiz-

tection to help millions of voters exercise their ing thousands of trained legal volunteers, overseeing a

right to vote oniat tegat
officials,

deployment, resting with election
tion, establishing a suj
tn 2004, Election Protections first presidential | non-partisan v
slection cycle, the coalition developed over 30 - teving the 1
Eection Protection Legal Committees in more i

11 structure for
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than 25 states, Voters from every state called B66-CURVOTE mare than 150,000 times in the two weeks up 1o
ard inctuding Election Day. OF the o Protection volunteen nationwide, more than 8000 were legel
volinteers: The Lawyers Cotnrmistse worked With froke than W0 sonpartisan local, state and national dosd

DEFTHETS sdish its mission

B

Through it
suring the
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slactinn adr EHHO DrOCe e

o identify arsas for improvernent, At the federal leved, ¢ $

the case for the Deceptive Prctices and Voter Intimidation Prevention Act introduced by then-Senator Bansck
Obvarsie and the Count Every Vote Act introduced by then-Senator Hillary Clintan. The data informed simitar
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The coalition alse harnessed new media in an expansive way, increasing the number of voters served by tens of
theusands. Social networking tools like Facebook, Twitter and YouTube dramatically increased the onfine reach
of Election Protegtion and allowed the coalition to further connect with young voters. Election Protection lead-
ers constantly posted updates ta its social networking pages and allowed voters with cell phones to text-mes-
sage problems on and before Election Day to the coalition’s Twitter page. New media alfowed new techniques
1o analyze the kinds of problems veters encountered.

Through the Lawyers’ Committes’ vast pro bono network, the Election Protection hotline expanded 1o thirteen
call centers on Novernber 3 and then to 32 call centers for Election Day. The 866-CUR-Y OTE and §88-Ve-Y-Vota
hotlines received nearly 50,000 calls on Movember 3 and nearly 100,000 calls on November 4. inquiries came
from all Afty states, the District of Columbia, Puerte Rico and the Virgin Islands, and from Americans abread. In
addition to assisting hundreds of thousands of voters over the phone and the Internet, Election Frotection pro-
vided crucial on the ground assistance to voters and poll workers at their polling places and in election officialy
offices across the country. The coalition deployed teams of mobile legal volunteers to manitor fargeted palling
places inmore than 40 voting jurisdictions. These volunteers were strategically placed in areas with a high con-
certration of traditionally disenfranchised voters and in areas with a history of election problems, Election Pro-
tections mobile legal volunteers helped voters with their questions, assisted poll workers and were dispatehed
to address sues reported to the hotline. The coalition stationed tegal volunteers at loval election offices to
resoive problems quickly and directly.

The Electronic Frontler Foundation developed the interactive Our Vote Live database allowing hotline volunteers
o quickly capture as much information as possible in real time. Call reports were instantly categorized by type,
focation, and urgency, and made publicly available, without any individually identifying information, at www OUR-
VOTELIVE org. More than 856,000 reports were entered into the database betwaen August 15 and November 4. On
Election Day, this dats infarmed the coalition’s voter protection efforts by identifying trends, providing evidence
of ongoing problems, and fustrating the scope of problems to the media. This unprecedented data collection
syster paints the clearest picture available of the problems voters face and serves as the basis for this report,

LITIGATION

Though Election Protection aims to resolve issues by working directly with election officials, litigation is sometimes
required to overcoms barriers to the potlls. in 2008,

Election Fratection partrers fled several lawsuits that
envired voters were able to register and remisin on the
rofls. These cases fovused on violations of the National
Yoter Registration Act of 1993 {NVRA), the Help America
Vote Act (HAVA), and other voting procetures.

Courts Order Compliance with the Mational
Votar Registeation Act of 1993

I fuly 3008, Election Protection Partners won 3
federal lawsuit in Missouri which allowed morg
Enabling Registration at State Agencies - than 26,000 citizens 1o register to vote for the
‘ first time through state socil service agencias

Severat of the court decisions in 2008 dealt with fai-
ures by states to properly and vigorously enforce the
National Voter Registration Act of 1993 {"NVRA7), also
known as the “maotor voter law.” That historic legisia-
tion represents the maost significant effort by Congress

in Qotober 2008, Election Protection Partners
prevailed in the case of Rarkless v Brumner,
a federal apps ourt rejected argumenity b
Ohie state officials that they could avold respore

wh

to expand opportunities to register to vote since the
enactment of the Voting Rights Act of 1065, The MVRA

sibitity ¥or the failure of public assistance agan-
5 o carry out their vater registration duties,
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requires that citizens have the ability to register whenever they g0 to a state motor vehide office to apply fora
driver's icense and whenever they seek servives at a wide variety of state agency offices. The NVRA also requires
that citizens be able to register by mail. The statute further imposes strict limitations on the circumstances in
which persons who are registered to vote, and continue to meet basic state eligibility requirements, may be
purged from the vater rolls.

There have been recurring problems with NVRA implementation in certain states, aspecially with regard to the
agency registration requirement and the limitations on voter purging. The failure of state agencies to regularly offer
voter registration to their clients was the subject of two court decisions in 2008, In suits brought by Election Fro-
tection partners. in july 2008, a federal trial court granted an injunction against the State of Missour, which resulted
it state social service agencies reglstening 26000 new voters during the first six weeks of complisnce. In October
2008, the fedesal Sixth Clrouit Court of Appeals rejected arguments by Chio state officials that they could avold
responsibility for the falure of public assistance agencies in the state to carry out their voter reglstration duties,

Purging

The federal courts stopped two states from purging registrants in violstion of the NVRA, In United States Stu-
dent Association Foundation v Land, the state of Michigan was prevented from purging new registrants whom
the state believed may have moved. The court found that the state was circumventing safeguards contained in
the NYRA, which was designed te ensure that voters who have not moved are not mistakenly pusged. in Oc-
tober, the Sixth Circuit Court refused the state’s request ta stay the injunction. Alse in Catober, in the case of
Common Cause of Colorado v. Coffman, tha state of Colorade was prevented from violating the NVRA's prohibi-
tion on purging qualified voters within 0 days of a federal election.

No Match, No Vote

Anather set of court decisions convemed efforts to misapply the Help America Vote Act of 2002, Blection Protec-
tion partners successfully apposed argurnents that would have required labor-intensive one-by-one reviews of
registration applications any time a conpiater fafled to precisely match a different govemment listing for the same
individual. This computer database matching is 5 deeply flawed process to remove voters from registration tists;
SHFOrs Goew 0 as many as a ifth of all records.
spot-checked. Unfortunately, state officiats

and private parties tried to force matches with
other government databases and remove those
vaters wheo came back as 3 “non-miateh” These
attempts were often made at the Tith houwr,
potentially preventing election officials from
instituting safeguards against faulty matches.

in Chio and Wisconsin, Election Protection
partners filed amicus briefs suocessfully sup-
porting election officials whoe were sued by
parties dermanding removal of vaters who
came back as non-matches. in Ohio alone; this
vould have put in jeepardy more than 200,000
entrjes on the statewide registration list. The
Chio dispute went all the way to the United

Setting Frecedent: League of Women Voters v Brunner

in Novernber, followinig the election, the Srth Circuit
Court of Appeals held that the State of Chio may be
sued unler the Constitution to remedy systemic failunes
in its election system, involving registration, absentee vot-
ing. and polling place procedures

Thee suit was filed by Election Protestion partners in 200%
basedt on the state’s conduct in the 2004 general election
ancd prior slect This is a precedent setting decision,
as it repres he first time: a federal appellate court has
held that plaintiffs may base a challenge to systernic elec-
tion administration faitures on the  relying on
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States Supreme ourt, which in October refused to require the manual reviews. In Wisconsin, a state trial court
judge rufed, also in Gotober, that HAVA does not mandate states implement these strict palicles because of the
obvious fisk to eligible voters

Election Protection partners also successfully blocked a refated effort by the state of Georgla to use database
matching to prevent new registrants from voting, The Secretary of State claimed that under RAVA, the state was
compelied to rely on citizenship information included in the state’s drver’s icense database to verify the LS
citizenship of new registrants. The federal trial court found that Georgia had unfawfully implemented this new
practice withaut obtaining federal preclearance, as required under Section 5 of the Voting Rights Act.

& third set of court decisions dealt with matters other than voter registration, including early voting or absentee
woting procedures, and Election Day polling place procedures, The most significant nding came from the Supreme
Court in the case of Crawford v. Marion County Flection Board. in April 2008, the Court rejected a constitutional
challenge to an Indiana law that requires that vaters generally present a government-issued photo 1D in arder to
cast a ballot at the polls on Election Day. Various members of the Blection Pratection coalition fited aricus briefs
urging the Court to hold that the procedure unconstitutionally infringes on the right to vote.

in Ohio in September, Election Protection partners successfully urged the courts to reject 3 challenge to an Ohio
procedure which allowed residents to both register and cast an absentee ballet during 3 spedial five-day period.
This irvolved participation by Election Protection partners i three different lawsuits (State ex rel Colwin v Brun-
ner: Project Vote v Madison County Board of Elections: Ohio Republican Party v Brunner) in the Obio Supreme
Court, two federal trial courts, and the Sixth Cireuit Court of Appeals.

The NAACE an Election Protaction partnet, won an important decision it October on behalf of Pennsyivania
vaters, A federal trial court ruded, in the case of NAACP-SCP v Cortes, that the state’s procedures for emergericy
paper ballots fas & back-up if and when voting thachines fall) wers unconstitutional, and required the state to use
paper ballots at any polling location where S0 percent or more of the machines became inoperatle.

Taken together, these rases alowed for hundreds of thousands of new voters to register and for eligible voters to
ensure that they remained on the rolls.
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KEY ISSUES FACING VOTERS

Nany of the voter questions or problems that came in to Election Protection were resobved quickly by trained vol-
unteers. Election Protection entered more than 86,000 reports into the Our Vote Live Database, creating the data
analyzed in this report. The reports entered are illustrative of problems faced in larger numbers by others whe did
not call. A single call often represents the experience of tens, hundreds or thousands of voters. For example, when
acaller reparts that polls are not functioning or that hours lang lines are preventing voters from casting a ballot,
hundreds or thousands of voters are affected by that report.

There are seven broad categories of problems that affected voters throughout the 2008 election cycle: registra-
tion {34%), polling place {26%), sbsentee ballot {(9%), voting equipment [3%), poll worker (4%}, intimidation {4%, and
other problems (152 such as language, accessibility, student residency, identification requirernents and electioneer-
ing concems. This distribution of problems was consistent with what we saw. on Election Day alone when the most
commonly reported issues were polling place (31%), registration {28%), absentee ballot [5%) voting equipment {20},
aned potl worker {5%) problems. These prablems, with varying severity, exdsted In nearly every state and disenfran-
chised countless voters.

REGISTRATION PROBLEMS

Millions of Americans who had never voted before were energized to go to the polls in 2008 Disproportioniately,
these voters came from traditionally under-represented demographics such as youth, mcial and ethnic minerities,
and lew income families, These Americans turned to third-party registration drives, registerad through their L8V
o souial service agenicy, or directly subraitted thelr application to their board of election, often just as deadlines
loamed. As mure voters eagerdy tried to participate, the volume of requests averwhelmed election officials, Back~
logs mounted as registration deadiines passed and Election Day grew near.

At the same time, election officials worked to clean the voter rolls of people who had passed away. moved, or
were no longer aligible to vote. Keeping the rofls acourate i$ an important step in ensuring that elections are fair,
hut officials were sometimes told to chedk rolls against inacowate data sources, contrary to federally mandated
guidelines. This faft hundreds of thousands of eligible voters in Ohie, Georgia, Florida and other states vulner-
able to being purged from the rolls. Voting rights adviocates pressured officials to suspend purging activities untit
after the election, then just a few weeks away.

Numerous stories of voters whe were able to vote inthe primary but whe were purged off the general election
rolls came to the 866-OUR VOTE hotline, On Election Day, registration inguiries rose throughout the morning,
peaking at 1pm and holding steady until polls closed. Confusion over voter registration, names missing from
rofls and elighility cancerns caused problems on Election Day. Poll workers were often confused about how to
handie this situation, forcing voters who were entitled to regutar ballots to vote provisionally and turning away
those voters with a right to a provisionat batlot. These problerns exacerbated long ines at polling places across
the country.

ABSENTEE BALLOT PROBLEMS

Absentee voting is the only way for many to cast ballots, including military and overseas voters, students away
From home, people with dissbitities, and prople who cannot get to the polls for business, familial obligations or
other reasans.
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A3 with voter registration applications, reguests for absentee ballots floaded election officials’ offices. Ballot
requests started early and grew with increasing volumes as deadlines approached. Local and! state officials,
already overwhelmed by registration applizations, sometimes could not attend to absentee ballot requests
ina timely maner.

Votars who waited patiently were notalways rewarded, On Novernber 3, for instance, voters who had not re-
ceived their absentee ballots called the Etection Protection hotline throughout the day from various states includ-
ing Calfornia, Georgia, New York, Flarida and Virginia. On Election Day, voters wha had not received hallots tumed
to the hotline for advice in increasing numbers between 2 pm and & pm, asking how they could still have their
voices heardd, In Los Angeles Caunty alone. for instance, many voters called to see if they could stilt vote at thelr
polting place after their requested ballot never arrived, Unfortunately, they could not. The rights of these and oth-
er Ameticans 1o vote were simply lost in the mail or still sitting in an election office pite, waiting to be processed.

DECEPTIVE PRACTICES

There is a fong and sorry history of political operatives trying to trick Americans out of voting. in 2008, these
tactics were focused on voters in battleground states. In Philaclelphia, flers distributed and posted in a West
Fhiladeiphia nelghborhood claimed that any viclation as simple a5 an unpaid parking ticket would render peaple
ineligible to vote and subject to arrest at the polis. In southern Virginia and at George Mason University in the
northern part of the state, official-looking fliers “infarmed” voters that, because of projected high tumout,
Democrats should wait and vote on Novernber 5, the day after the election.

The same technology that allows efficient, rapld dissemination of acourate information also apens opportunities
for mass mischief. In 2008, falve e-mails, text and Facebouk messages “directed” coliepe students to vate on the
Wednesday after polls dlosed. Official websites and erail lists were breached in Missouri and Virginia, spreading
misinformation Election Protection coalition members worked diligently to ensure that millions of voters knew
their rights. Election Protection partners Coromon Cause and the Lawyers’ Committee documented these new
problems in a white paper, “Deceptive Practices: 2.0.7

POLLING PLACE PROBLEMS

Voters suffer when polling places are understaffed ar staffed by poorly trained pall workers. Long tines, misappli-
cation of election laws, and paralyzing confusion resulted in eligible voters being turned away scross the country
in 2008

Many poll werkers are experienced, but laws and voting technologies change over time and require new training.
Pall workers routinely get only a few hours of training on hundreds of pages of nuanced election law. While it is
one thing to administer an election with a paper system. it is a completely different process to administer one
with a touch-screen voting machine or electronic scanner. Unfortunately, poll workers are often not given the

guldance they nead te adequately administer the election when systems change

Poll workers tao frequently do not understand basic rules of elections in their jurisdictions. Poll workers de-
marided D% in states where it is not required, forced provisional ballets on woters who should have cast regu-
tar balluts, and inaccurately instructed voters to cast pravisional ballets that might net be counted instead of
sdirecting them to the correct precinet where their vote would count.

Election officials are ¢ritical resources for poll workers and voters alike, determining rescurce allocations, design-
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ing ballots, and offering interpretation of key laws. Resource allocation problems and challenging ballot design
ssues manifested themselves on Election Day. Many voters were forced to wait n long lines where there should
have been additional resources. Other voters came avay from the process confused when ballots were un-
clear. Some election officials misimerpreted laws to the detrimentof voters, in Virginia, Michigan and Colorada,
students were told that if they registered where they went t6 school {instead of at their parerts’ address) they
could lose thelr healthcare, financial aid, and jeopardize thelr parent’s taxes — aff false claims. On Election Day,
many polt workers exacerbated the situation by second-guessing the eligibility of student votars.

Machines fail, of course. Proper preparation means technicians and backup systems must be readily available
Unfortunately, these precautions were either not faken or insufficiently deploved to polling places across the
country. More than a tenth of all reported problems on Blection Day were related to voting machine issues:
more than a quarter of all the calls received by the hotline by ¢ am were in regard to polling place problems.
There wene numerous reports of machines breaking and jamming. Veters inFlotida and Virginia were asked to
put plain paper ballots in unmarked bags or boxes, alarming many voters who feared their vote would not be

cournted or was not secure,
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POLICY RECOMMENDATIONS

+ START BY MODERNIZING YOTER REGISTRATION

The last-minute deluge of registration applivations overwhetmed election officials across the country in
2008, forcing them to make tough decistons about which problems to address and which to leave unre-
solved. These untenable choicas inevitably disenfranchised eligible voters. In some cases, officisls opted to
use their imited time and resources processing registration applications instead of distributing absentee bal-
tots — a choice that no election official should ever be forced to make.

These problems have real consequences. On the eve of the election, Election Protection recelved more than
1300 reports of registration problems. Too often, eligible voters were left off of the rolls o removed through
unreliable purging methods. New voters arrived at the polling place energized by the history of Hection Day,
onty to find their names not on the rolls because of appheation backlogs. Thess problems confused poll
workers, extended already long lines and prevented-eligible Americans from having a say in the 2008 glec-
tion. &s the problems that Blection Protection saw in 2008 demonstrate, we have a % Century registration
process ina 2 Century political systern '

Modermnizing the voter registration system ta one that is automatic, permanent, and allows for Election Day
correction will go @ long way 1o soiving these persistent problems by providing all eligible voters with an as-
surance that their names will be on the rolls while preventing the flood of last minute registrations that strain
slection administrators in the critival weeks before dn election: A modern election system will inchitde more
eligible Americans, will save money in increased efficienay: and will build confidence in the etectoml process.

Automatic Registration: Automatic registration shifts the burden of registration from veters to the govern~
ment and eliminates the need to rely on independent, third-party voter registration organizations 1o sign up
voters. Such a registration system will help states efficiently identify eligibte voters from other government da~
tabases and add those names ta their registration rolls. Voters can opt out if they prefer to not be registered,
but for those who want to be Included an the mils, this systern wall continually update the rames of eligible
voters, eliminating the tast minute defuge of registration spplications just before registration deadiines,

Permanent Registration: Every year, at least one in six Americans move, most within their state. Millions more
change their names. Under current, outmoded registeation systems, the process for updating registrations is
cumnbersame, increasing the possibility for mistakes by voters or administrators. Many voters simply do not
realize that they must clear this hurdle ta remain eligible. Voters should be able to update their registration
when their circumstances change, such as when they fill out & change of address form with the postat ser-
vice, This will lessert the adrministrative burden an election officiats and make jt more likely these voters will
not face problem at the polls.

Election Day Corraction: Making registration autornatic and permanent will gor a long way to overcoming the
obstacles that our current registration system creates, No system, however, is perfect. Voters who are not
autematically added to the mlls, those who change their names or whe move without updating thelr reg-
istration, or thase voters who show up and find their information on the voting rells is incorrect should be
able to update that informaticn up to. and on, Election Day. A modern. sophisticated system of automatic
and permanent registration will make this fail-safe rare. No eligible vater should be tumed away at the pols
because her name was not added or was incorrectly taken off the list
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According to the United States Census Bureau, in 2006 there were 65,226,000 unregistered citizens of voting
age: that means one-third, or 32 percent, of the 201073000 citizens of voting age population did not even
have an opportunity to vote. Making registration autornatic and permanent will give these voters a chance fo
have their voizes heard,

COMBAT DECEPTIVE PRACTICES

Vaters in nearly a dozen states were the victims of misinformation in the wesks leading up to and including
Flection Dey. Inaccurate information was disseminated about registration, polling locations, poll closing times,
voter 1D requirements, and a host of other eligibility issues. In addition to denying a voice to eligible voters,
deceptive practices increase the poisonous cynicism voters have about the process.

in Virginia, Michigan snd Colorade, cut-of-state students were told that if they ragistered where they went
ta school, they could tose their healthcare, fimancial aid, and jeapardize their parent’s taxes — all untrue. In
minority communities in Phitadelphia, fliers wers found stating that police officers would be positioned at
podl focations to arrest anyone with a police record including semething as smali as an unpaid parking ticket.
in predominantly African American neighborhoods in Virgnia, a letter was dreulated on state letterhead in-
structing Democrats to vote on November 5, one day after Election Day. Election Protection worked rapldly
with local officials and media to debunk this false information.

Mew mediums make it caster than ever to disseminate decaptive information guickly; our election system
neads to adapt accordingly to combat these practices and minimize the effects of partisan tricks, False infor-
mation was distributed via Facebock and text messages in 2008, for exarmple, targeting new and young voters,

Prohibit Deceptive Yoting Practices: Federal law does not adequately protect against voter deception. While
the Yoting Rights Act provides a remedy against voter intimiclation, voters who are deliberately provided
misinformation about when, whers, or how to vete or about voter registration requirements do not have ad-
equate legal recourse. This should be rorrectad. Federad law should be clear: if you intend to decsive voters,
you will be punished.

Provide an Adequate Administrative Remedy for Deceptive Vating Practices: While it will be an improsarment
to prohibit deceptive practices through federal law, in the heat of an election season, when most of this activity
happens, vaters should be informead of comect infarrnation through sources they trust. Prosecutions are often not
possible or the most effective-way to overcome deceptive information as Blection Day approaches— the most
irmportant goal near an election. This remedy should be a collaboration between the relevant government actors
at the federsl, state, and local levels. The Justice Department shiould collect information and statistics about
these practices to inform investigations and deterrmine the extent and character of deceptive voting practices.

PROVIDE ELECTION OFFICIALS THE RESQURCES TG SUCCEED

Thanks to election officials, poll workers and Election Protection volunteers’ tireless efforts and creative
problem selving, many Election Day disasters were averted in 2008, despite high tumout and s desperate lack
of time, staff and funds. Stilf, shertages of resources prevented many problems from being sobved, leading

to woter disenfranchisemnent. From broken voting machines to untrained polt workers, preventable problems
caused long tines and kept frustrated voters from casting thelr ballots, These problems could have been
avolded if the administration of our electoral pracess provided officials and poll locations with the resources
needed to handle the weight of full participation.

Votues Yodur
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Voters in Chesapeake, Virginia, had 1o wait as long 85 seven hours to cast ballots on Blection Day due to prob-
lemns with new electronic poll books and a shortage of voting machines and poll workers. In Califarria, poarly
trained poll workers wiongly instructed thousands of registered voters to cast provisional ballots on Blection
Day when they were entitled to regular baliots in Pittsblrgh and Los Angeles, & tack of poll workers caused such
torg lines and confusion on Hlection Day that officials asked Election Protection voluntesrs to step into act as
poll workers, Like so many other averted crises on Election Day, officials made smart guick fixes, but the cause
of these problerms rermain unaddressed. These prablems can only be prevented when election officjals are given
the resources they need to procass forms, prepane poll tocations, and train workers adequately i advarce.

By modernizing the administrative process, we van remove the barriers to a successful, accumte election

Provide Adequate Resources to Election Officials: State and local election officials need ta be provided
adequate resources to do their jobs and encourage implermentation of new innovations, Thers should also te
adequate incentives 1o encoursge creativity in polt worker recruitment, training and deployment as well as in
other election management such as resource distribution and adequacy. Blection officials should be provided
incentives to experiment with using other government empluayees as pell workers and explore possibilities of
publie/private partrisrships and student poll worker programs to fill the gaps in recruitiment.

EXPAND THE VOTE: MAKE EARLY VOTING AVAILABLE EVERYWHERE

irvthe historic 2008 election, almost one-third of voters cast their ballots before Election Day. Early voting alle
viated significant stress on the system on Election Day and aliowed election officials to recegnize problems and
Hind sofutions before the majority of Americans went to the polls, Barly voting also allows ditizens o comect
mistakes such as the omission of their names from the rolls and provides an apportunity for voters who cannat
getto the polls on Blection Day to be part of the process. "N excuse” early voting, especially when it includes
instant voter registration, enables significantly more citizens to participate in the electorsl process.

in North Carolina, where sarly voting with instant registration was allowed for the first time in a preside-

tial election. 49 perent of alt balkats cast for prasident were cast before Hection Day and the state had ifs
highest percentage turnout in 24 yaars, In Georgla, more than 500,000 people voted sarly in the final week of
Dctober. in Texas, more peeple voted early in 2008 than on Election Day in 2004, And in Florida, a whopping
4 mitlion people voted early for the 2008 general elertion.

States that had early voting fared better than those that did not in avercoming seme of the most pressing
problems of this election season. These states significantly alleviated Hlection Day challenges ke unprepared
etection officials and pall workers, malfunctioning machines, shortages of paper batlots, and tong lines

“No Excuse” Early Voting: Voters should be given flexibility in choosing when and how they vote to minimize
tong ines and overburdened balloting systems. States should provide voters with a voting period that lasts
at teast two weeks and spans at least one weekend. Early voting sites should be convenient and scoessible to
all eligible voters in the jurisdiction. Yoters should have an option to permanently vote absentes — without
excuse — and not have to re-apply every election oycle.

Registration During Early Voting: Offering instant voter registration at early voting sites further empowers
voters who may have missed restrictive registration deadlines. 1t also sllows voters 1o correct mistakes or
cmissions on the voter registration lst,
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THE STATES: PROBLEM, SOLUTIONS
AND ELECTION DAY

While the administration of elections varies significantly from state to state, clear patterns emerge across most
states — registration backlogs, absentee ballot issues, voter purging, confusion about ID laws, a dearth of poll
waorkers, and long lines

These problems have turned away countless voters in previous elections, but they are all problems that can be
solved with common sense faderal reflorms, The states that Election Protection has examined can be divided
inta four categories:

»  Battlegrounds {Virginia and Missourl): These states had to balance record tumnaout and limited resources. This
combination creatad registration backlegs, long ines, and poll worker shortages

+  Big States, 8ig Problems {Pennsylvania, New York and California) These heavily populated states had registra-
tion backlogs and unfitled absentee ballot requests due to s large influx of applications close o the deadiine,
a bureaucratic log jam that disenfranchised thousands.

»  Troubles Foreshadowed {Michigan and Georgia): Registration and list maintenance issues threatened to il
tegally purge voters from the rolls in these states. These emerging issues Ultimately becamea major problems
during the general slection. However, election officials and advocates were able to work together to protect
the rights of voters,

= Historic Problem Arsas {Florida and Ohio}: Politically charged and notoriously problematic, these states

had the graatest likelihood for repeating problems of previous cyeles, Officials and Election Protection
worked together 1o reselve many of them but more progress should be mads.

Problems by State

K236

39S nesd  senm usm HProbderns by Stats
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VIRGINIA

By 7 am e Blection Day, Slection Protect
outtiple reports frorm across the state of broken e
5, forig lires and polling phaces opening late. MNews
spters captuned images of lnes snaking around
18 fots and 5 batthegrow

# ha received

i

e the conditions on the ground and bigh tumout
forecasts, sxperts antivipated that Virginis had the povins
tial for widespread voling issues, in an effort to mitigete
problems, Blection Protection worked prior to the elecs
ion with Joca netes fedia to epsure thet Virginisns were
aveare of their dghts, induding voting rules and deadiines.

Leading up the slection, the most noteworthy groblem
targeted students throughout the state: registiars harne
perad student rmgistration and Infringad won thir Hight
ot sehood by roaibng out lengthy questionnaires
o students and allegedly refusing fo register sorme. Many
stugdents wese reportedly forced to cast provigional bel-
lots on Blection §

crinyes Day itself, the residenty of Virgini found
bres §n some of the kongest lines in the country,

Types of Problems

weith a fack of preparedness and s
prrcentage point highsr T Turnout thaty |
proved t be » hitbed of voting problems. Although the
VAEED 108 of problens ooty hiy veen
ers faced many other obstackes, including severs! instances of dirty ek

e vesolt of ©

£

DECEPTIVE PRACTICES

A copvbiration of dirty tricks by politicsl operatives: voter intirmidation and
honest mistakes vontributed to the spread of misinformation acrbss te

state, particlanty affer
phany Hien bearng Hy
arsinto voting on the
tion and misinformation

i s instance,
tedd i an atternpt 16tk vot-
giows formi of decep-
Y CROESES,

& stuckents, In one
2 fTate seal w i
i day. 30l the most ggr
arget epe and

¥,
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Election Pratection reached oot 10 the State Baard of Blectiong abatt ol
Tying and sorrecting information on its of ficial webuite related 1o college
stardands for votig. Bverduslly, the Board of Heotions made some positive
changes. However, problems at speaific colleges persisted
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ks wend misinfoemation,
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in August, the Montgomery County registrar sent out a release incorrectly warning Virginia Tech students that
they may face serious consequences for registering in Virginia, including being dropped from thelr parents’ health
irsurance or voiding their status as dependents an their parents’ tax retums

At Vieginia Commonwealth University, there were reports that instructors told students they would be punished
with s grade paint drop if they missed class to vote. Utimately, the dean sent an email to all faculty members
instructing them to be flexible on Election Day to accommodate students who needed to vote,

As Election Day approached, rumors circulated at Virginia Polytechnic Institute that all out-of-state students
whe tried to vote in Virginia would put their financial aid in jeopardy. This rumor persisted on several campuses
across the country. Election Protection conducted aggressive media outreach to debunk such myths and get the
waord out sbaut students’ voting rights.

At Jamnes Maclison Univérsity, a registered student received a letter from the Board of Elections stating that there
weas incorrect information on his application and that he could net vote unless he went to court. He went to the
courthouse and was told he woudd have to pay $10 to schedule a hearing, which he did. He then received a call
informing him that the location of the hearing had been changad. The location was too far for the student to
mravel and he never voted

At 136 am on the Tuesday of the election, an amail drculated around the campus of George Mason University.

purportedly from Provost Peter Steamns, informing students and staff that the election had been postponed un-
i Wednesday, Noversber 5th, Later, Steamns sent anather message revealing that someone had hacked into the
systern and that voting would indeed take place “today, November 4th!

VOTER REGISTRATION

Voter registration surged nearly ten percentage points higher than in 2004 with more than five million Virgin-
fans registered to vote in the 2008 efection. Unsurprisingly, & thied of the problems reported to Election Protec-
tian by callers from this new battleground state involved registration problems. Multiple voters who registered
through the Department of Motor Vehicles or via third party groups reported never receiving a registration cand
In other cases, they arrived at their patling places anly to find their narmes missing from the voter rolls. Some
voters dicd nat fill out their registration paperwoark correctly, but were not notified of this until well after the
regististion deadtine of October 6.

Confusion over registration inevitably leads to problems-at the front of the voting line, creating a longsr wait for
everyone behind, Registration problems were one factor in long lines across the state

POLLING LOCATION PROBLEMS

Early on Election Day marning, Virginia voter Zaheer T. called 868-OUR-VOTE on behalf of two colleagues who
were stuck In an extremely fong ine at the Doctor Clarerce Cuffee Recreation Center in Chesapeake. His col-
leagues arrived at the polling place 3t 7 am, only to find a line that wrapped around the building twice and was
not moving, His colleague estimated that 900 people were waiting. After calling the city, Zaheer leamed they
were sending additional voting machines and election personnel. There were also reports that the seven voting
rnachines in the building had faled and that there were no paper ballots available. Voters at that polling place
fftean minutes to vate.

waited in line for an extracrdinary seven hours and
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in the city of Chesapeake, where Zaheer was calling from, lines as long as six hours were reported at various
points theoughaut the day. Election Protection received reports from one Chesspeske precinet of all the voting
machines malfunctioning simultanecusly around 7 ar. resulting in lines in excess of three hours for much of the
day. Repaorts later in the afternoon vacillated between anly one and two machines working properly. These long
lines were especially challenging for elderdy voters and people with disabilities who were often not offered curb-
sicde or other assistance to accommodate physical challenges as required by taw. Simnilar calls came in from across
the Commorwealth throughout the day.

Polling place problems, poll worker training and machine problems were serious issues in Virginia and together
comprised 43 percent of the reports received by Election Protection for the state. Early in the moming on
Eection Day, equipment malfunctions contribited to long lines across the state, particalarly in Richmond and
Narthern ¥irginia. Additionally, multiple callers reported poll workers who were confused by electronic polt
books, Problems persisted throughout the day in the Tidewater region in the eastern portion of the state, which
includes the Hampton Roads area. Long lines and machine issues were exacerbated by poor weather. Voters with
rain-soaked hands and clothing coused the ballots to get damp, leading o problems with electronic scinners.
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MISSOURI

The symptoms of Missonts grester voting problems were T)’PES Df PfObi ems

foreshadowed during the early voting period. Misoui

5 ireperson shientee voting for several weeks leading,
up o Election Day. O Movember 3, voters fory s
s early ws 230w iy some places, and stood for séveral
hours to cast absentes ballots.

it

5

g

dipenent

oy

ssilitiong 1 e

Problerns on Bection Day raniged from haurs
fines and intimidation, to misused provisions! ballots and
voter rolls ariving ot the wiong precinets, However, the
most severe problems were the result of mgjor adminis

v and unprepared poll focations. Missour
e swamped by high levels of voter registration
and unprecedsnted reguests for abserstes ballots,

ADMINISTRATIVE BACKLOG

As with muny other states, Missour] slection officily wene
selmed by papsrwork. ioaddition to dealing with
e tg, h Freraly also had o ancorams
date an estimated 40 percent incrsase i absentee balloy
ety compared to those cast iy 2004, Again, this s
syrapromatic of a tager problems slection adninistrators
weere vverioaded and under-supported, both in terms of
rescurces and policles,

e ngnry

4, with the

LR

wis, & troubling patterm b

whie: Had subniitted change of addresy fotms several weeks prigi to Election Day found to their disappaintment
that these forrs had not been processed by Election

Gretohen M., a voter who contacted the Election Faitection hotlivg, was told falong with many sthey MO .
wrs) to appsear before a judge at the St Louls Uity Bosrd of Elections wa Novernber & to have her changd of ad-
chress formy approved by a judge irosder tovote, Wher Gretchen showed up at the cowrthouse, she discoresred
& waiting toom full-of dozensof other voters waiting the siine appiroval process, AT D pm, these vivtsrs were
told that th s denied the rght to vote)
i thecity of St Lowts, the volume of paparwirk sed the sl oo sdministrators’ time roeant thal manw voters
were urnable Yo cast the regular ballot 1o whith they were entitled

Althatgh they hed followed the rules and filled vut the necessary
papenvork, they were unable to wote in J008

POLLING LOCATION PROBLEMS

Several precinots sy the state received thie wedng voter lsts, which
caused erormous confusion and King thes. Other focstions npened
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tate, only to find that they did not have sufficient resources o handle the tumout. In Kansas City, voters reported
lines taking as fong ax etght hours, Like severst other states, votars arved at the polls to find that thelr registration
applications had not been processed, despite the fact that their registrations were sent in on time. Many were
forced to vote provisionally, while some were even denled the opportunity to cast a provisional ballot,

These issues could have been much worse, After observing high voter registration levels and in anvticipation of
high turnout, Secretary of State Robin Carmahah made $2 miflion avaitable for additionat poll workers to serve at
potling locations across the state — & bold step that provided oritical resources at a critioal time. Missour slso
has a state statute in place which allows military and citizens serving away from home on Election Day to vote
by fax or e-mail and then put the original in the mail

VOTER MISINFORMATION AND MISTREATMENT

Election Protection received several reports from voters who were given intimidating misinformation. The Secre-
tary of State’s office reportediy received complaints from prople wha had received text messages claiming that,
due to high turmout, Dernacrats would be voting on Wednesdisy, November 5. In one location, it was reported
that there was a sign posted, Informing voters that they were ot allowed to vote a straight ticket al Repub-
ficans or all Democrats), which prompted the voter who calted Election Protection — and untold others — to
vote against his preferred party once to ensure that his hallot wiold be counted.

On another occasion, a registesad vater in a predominantly African-American neighbiorhood sttemnpted tovote
i-person absentes during the allowed time perisd, because he was going o be away on Election Day. He had
all the appropriate identification, but the palling precinct had confused his birth date with that of s father,
who has the same neme. The voter presentad-a current utitity bill with his name and address as proof. which¥s
affowed under state law, but the polt worker refused to accept it. Even after an Election Protection volunteer
informed the pall worker of this statute which allows spmeone to vote with a current utility bifl, he refused to
charge his mind. The voter was at the polls all day working to resolve the bsue.

Election Protection received several reports from different precincts of voters being asked for photo identifics-
ton or multiple forms of ilentification, neither of which is legally required to vote in Missour!
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PENNSYLVANIA

i thee wseks leading up to Election Day, Permarlvania
sxperienced many registration and sbsentes baliot prob- T}’PQS Of Per{emS
loms, As Bedsted reports of dirty ¥ricks and voter intimi
dation circulared, Blection Pretection quickly wiarked o
cispel the misinfemmation through the leval medis and
grassneots outreach, At the same tie, ERection Protes-
son worked with election officials s¢ that they weire not
averwhelmed on Blection Day

& pegistrtion statises of e votens
questioned in the weeks le eslertion.

Dielaware County, which includes Philadelphia subtebs, sex
imcted 200 voter vions and questioned 4000 more
tha election.

o5
3

s ook precautions that allevited & gheat
il of the expectied problems. The deadline for
ing registration rejactions and comections
Bick, Additionalty, a padge upheld 5 favsy =
fights advocates toensurs thar bathup paper ballots
wonited be on hund i hatf the voting machines in a ghren
precinet beoke déwn

W VGTING

v SO Somplar geobleds i

VOTER MISINFORMATION
AND INTIMIDATION

of ey kind e ncluding something s minoe
s e enforcement officials stationed at gver
outeeach ivthe ares to.guickdy debiunk thiy

weere discusyed and discreditedt in artiches about

feolling focation. Bledtion Pratect
mivth. As 3 result of Bection Protectivas-efforts, the false fliers
slectinm-related dirty tricks published
w the Assooiated Press, Fhiladelphiy
Inguiver, McClatehy and ABC com.

Viertery ¢ apineaity and fows

g

tlvelr potiing

wy threatered to divendranchise

many because the rew boation was aot
srcessible for people withow cars The Phils
had been iy praviows election oy
cation had no sidesalk ared requived voters to cross a fiv

i, 8 mile oo whers it
Buscks County officials.

The new
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POLLING PLACE PROBLEMS

Election Day was very problematic at the start in Pernsylvania due to late precinct openings in Philadelphia, bro-
ken voting machines, and underprepared poll workers. By mid-morning, serious problerns were being reported
from a dozen precincts across the state. Many voters who could not use voting machines had difficulties obtain-
ing the paper ballots to which they were entitled. Some votars were given provisional ballots because paper bal-
tots ran cut at multiple locations, The major cities of Philadelphia and Pittsburgh reported the grestest number
of problems, Issues caused by severely understaffed polling places in Pittshurgh were largely remedied as Elec-
tion Protection volunteers stepped in to serve a5 termparary polt workers. Still, each of these problems resulted
in eligible voters being prevented from voting

Machine problems particularly affected voters with disabilities, Betty
P is blind, so she abvays uses the voting machines an the visually
impaired mode. At her polling place in 2008, the mode did not work
and no one at the polfing location could find a rachine manual to

fix the problem. Poll workers told Betty to go home without casting
her vote. She wisely objected and in the end, a poll worker agreed to
assist her. Betty effectively cast her vote, though she was notableto | rtahle 10 voTe privately
o it with the privacy or certainty To which every voter is entitled. :

ABSENTEE PROBLEMS

As a result of the adiministrative backlog that plagued population centers in the state, many Pennsylvania vot-
ers in cities reported not receiving absentse baltots by Election Day. This caused additional problems at potling
places on Election Day, as sorme of those who feared their votes would go uncountad took time away from farm-
ily obligations. work, or struggled with a disability to get to their polling place. Upon arrival, they were told they
woutd be unable to vote in person since they had already requested an absertes balict.

For nine pregrant women bt Pittshurgh's MoGee-Womens Hospital, Election Protection was able to ensure their
absentes vote, “t had plans on voting, And alt through my fabor | was asking how was | going to go about thar,
Fortunately, there was a knock on my door” said Juana 5, who gave birth to a son on Election Day, juana anc
cight ather wormen were in labor when a nurse called Election Protection for assistance, The volunteer was able
to file a request for amergency absentee ballots with the state in time to have thelr votes cast and counted

Hiection Praterty
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NEW YORK

The stiary i higw Yoirk took shape in the days before Elec-
tion Day. bn New York City, paperwork from rnew segis
wrants and ak atlot requests averahelmed slection
wffickils, wading to fustrated and disenfranchised voters
on Blection Dy although most problems were related
segistration, there were signifivant surnbers of polliog
o isstms an Movernber 4

Notably, there were fow bty problems seportedin
New Yok, ikely due 1o the compliance of the New York
ty Board of Hlections with federsl mandates'to make
ballot-marking devices sccessible to disabled vorers at
every oity poling ple.

REGISTRATION PROBLEMS

Registrstion problerms were ranpant i New ¥
prising e than half of the problens reported by New
Yevekiers 1o the Bhertion Frotection Hotlie. Mew York law
states that registrstion applicationy must be recelved n
{ater thiaty 20 days prior to Blection Day. This fact, com-
bined with recod registration i rmany nibiss meant
that MNew York election officials faved & tidl wave of
paperwark s little mre than two week o the slec-
tion, allowing them Btrde time to process new applica-
thowrs, Mew Yok City saw 204,000 vew votar {ggiatraﬁ\vd
forms arrive at the Board of Elections i just the Bt two
wesaly of Cotober By Dotfober 18, negdy threes fquarters
of a mithoo registrtion applications had been rereived
for the year Tacking on sraciditional requast for 50000
— SBIN0 hsentae ballots, officials tokd the madia they would hive 0 work around the dock to procss
paperwork in time for Election Day.

T

Aoy s
appear
whose
5

aters who registerad or changed thelr address throughs the DMWY whits Blling ot Bense spplications did ot
the rofls. The same was true of Individials who had egistered s third party registeation drives. Voters
JEieR by the NYC Board of Bections Because they were inoomplete wers placed-on
vapersion st Unfortunstely, many of those voters did not receive the ratice of suspension i time to correct
thetrapplications, They showed up at the pul 16 be wold they were ot registered. Blection Protection v
o voters obtain orders o Niw York State Suprem Court Judges sitting i &
of the counties 1o aflow thess vorers to cast thelr baflots, Nothisg, however, could stop the fver of paperwork
problems from cascading down to affect the poling places. causing long ines and confusion on Election Day.

¥

20 Dy
Newy

it o than

ey 3 the Mew vork Post repated ¢ gistration forms ware shipped to the
§o Tty Board of Elections on September T8 only 1o 5it in a box ot November & s after the
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election. The voters wha cast provisional ballots were courted, but it is undlear how many other voters were
turned away at the polls.

POLL WORKER PROBLEMS

Registration issues exacerbated other problems, including poll worker
training and availability. In one instance, the NYC Board of Elections
had printed supplermental registration books to augrment the original
poll books due to the high volume of new and last minute registrants.
However, according to reparts, some poll workers did not suffi-
clently understand the pumpose or validity of the books and, i some

instances, did not remember to check them before turning eligible . 2l votars fo wits Thei party affliation
YOUETs away. i on 3 it she was keaping.

Lack of poll worker availability and training contributed to these

problems. Election Protection received reports of polling locations with ton few poll workers, as well as polling
tocations with poorly trained or obstinate polt workers. Whent machines broke or matfunctioned, workers in some
cases were not aware of how to address such issues, leading to late openings of pelling places and long lines.

in anether instance. a voter reported that he was inacsurately isted as inactive. Although by law hewould be
entitled to vote provisionally, a poll worker atternpted to prevent another worker from providing a batiot to him,
and instructed him not to vote

BROKEMN MACHINES AND IMPROPER BALLOTS

Throughout New York City, particularly in Brooklyn and Manhattan, large numbers of voting machines broke
down. iy many of these sites, poll workers folltwed proper procedure and distributed emergency paper ballefs to
voters while they waited for engineers to ardve and fix the machines. However, In several instances, poll workers
provided voters with unofficial provisional ballots in the place of emergency ballats. or tumed people away from
the polls sltogether. Elsction Protection volunteers warked throughout the day 1o swiftly slert election officials
to these issues, and, where possible, to send out mobile legal volunteers to visit these problem polling sites in per-
son and heltp to darify any misunderstandings for poll workers and voters,
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CALIFORNIA

Califoeians faced problers throughowt the veting pro-
ragistration, sarly voting, absertes ballat fequest
igh reparty were highly
AT BOrSs thie

pes of Problems

wess
and polling place problems. Al
crncentrated iy Los Angeles
stare favsd & brany of twsuss e
avertaxed ele

Aps ovenwhelming rumber of listaninute swgistation ape
plications dnd feguests for absentes ballots niade itimpos:
sible forslection administrators to fully process ol forms in
tirne for Blection Day. These problems manifested them-
selves i the form of fong inés
and polt workers wlike. There wens nUinemus Tepe
peepls

farey oy from voting. Meardy 13 percent of st
abiventee ballot sroblenys came frotn California, the high-
extof any 3 ofl workers were unprepaced-and made
significant g provisional ballots
Pew regisirations were sedd glowly drad omplet
which caused confusion st the polls and lorg lings.

5 incuding i

State sffials rightly have established late regutration.and
absentes Dallot request desdlines to rediice the Huedles
o vating, Govenor Schwarzenegger recently passed an
oriline voter regivtration law that witl contings 1o break
chowrn those barriers. However these changes oid rict da
enpugh it S0 Turmout was ondy slightly higher thamin
004, but ever this soalt ncresse placed afvendrmous
taarden on California’s siready overloaded syitem

BALLOT PROBLEMS

Voters at poorly prepavedd poll lovstions in Loy Angeles County and elsewhers began rep sliot shoetage
iy the stirly aftermnoon on Heotion Day. Many people who went to the wrong potling place weve nrormectly i
structed to vete provisionally instead of being sent to the correct location. A one pulling place, provisional bals
tats were handed out because so sy voters ware unaware that their poll location had changed dnd had gone
to-thie wrong tocition. iy other places, voters were not offered provisiorssl baliots sen wheh they wee war-
ranved, for sxample, when paper ballots were requested or when regular ballots were foning out o all, about s
llion le voted by provisions! ballot in Califormia, s staggering number,

FOLLING PLACE PROBLEMS

fry acicition o problems s1s

poor traning of poll wor
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Broken or too few voting machines made long lines even longer. in
vore-by-rail distriets, thers was confusion over the procedures for s
voter who had not received his or her vote-by-mail batiot.

ABSENTEE BALLOT REQUESTS

Due to high volume, absentee ballots were not mailed to mary Cabi-
fornians even though they subimitted their request well before the
deadline, This disenfranchised many voters who were out of the state,
physically unable to go to the polts, o had to attend to family or work
obligations. It left others confused as to whether they could go to
their polling place to vote even though they had requested a ballot.

pro-
rything




150

FLORIDA

A famitior feeling of cynicisry blanketed Florida in the
waeks leading up to Movember 4, even though state of-

Tvpes of Problems

ficials had worked § re i smoother election than in Bragistation
previous oycles { ofing B
i Brgipetiend

Heading ihto the general election, Farida election offi-
chals pushed to implement the state’s aew “no match, i
wote” voter registration policy by checking rames of voter
registration applications against flawed public databases
1§ the voters o or information wWas inconsistent, her
spplivation would be rejected. The databases that the
ration lsts wive vl QEAITST W ROt
srelishle. This Hghting rod nject Farnilisr anger
stratiorn i Floridians stll drmmening from 2000, Heetion
Frotection partrers, led by the Bresnan Center Tor Jush
litigated o the dissnfranchising inpact of the bw.

E

i thet raiquived
E Sraticry

During the eary voting period. problems at overbusdened
early voting sttes wers dramiatically lessened whier Govers
sor Charkie Crist courageously issued an rder

el s

o exterd voting hours for the week before Elestion Day: rwvhel
White this solttior erabled mglons of Foridiams to ot a

ballot esrly. registration, polling place and voting equipment
prablems still cropped up soross the state on Blection Day,

REGISTRATION PROBLEMS

High regisiration rates meant that viters Wee sitfer tumed away ot the polls because of registration issuss or
told to vote by provisional ballet, Other voters found they had niot been added to the rolls brosuse their regs
istration didnot ovatch driver’s Bdense or socal sevurity information unded Flondsd ndi-matich, nosiote e Add-
tionatly, Hection Protection received reports ot viters who had registered through thie Department of Motar
Wehicles, but upon arriving et their polling place and showing 1D, were told they were not registered, Overall, 37
percantof the problems Flondians reported to the Hection Protection hotling invalved & registration fssue

ABSENTEE BALLOTS

g registrations and

Achmiristiative Time and resouries spent on fde
comparing voter lists complicated other parts of slection administra-
tion. hMany voters reported never recelving their absentes bullors, de-
spite tmely reduests. Sorme cane 1o the polls, only 10 be forced 1o w
provisiorally because recordy showed they had requested an absentes

Balhor. The residents of a hospital in Broward County who had requested

ote
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Harvey D from Coconut Unee
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streke. Neither Harvey nor his wife, whe is his primary caregiver and cannot leave him alone, were able to go to
their polling place on Election Day. In anticipation, they had requested absentes ballots well ahead of time. Their
baltots bad stilt not arrived when they called the hotline on November 4, disenfranchising the couple.

POLLING PLACE PROBLEMS

Difficulties with voting machines were prevalent across the state on
Hlection Day. and were the second biggest problem reported to the
hotline, Over the course of the day, at least three dozen polling places
in populous areas all across the state — Manates, Orange, Hillsborough,
sdiarmi-Dade, Lee, Palm Beach, Pinellas, Duval, Volusia, Broward, Escambia,

Les Leon and Sarasota Counties — reported significant probilems with
their optical scanning machines. This breakdown of opticat scanners had
a cascading effect of additional problems in many locations. When the scanners broke, voters were required to
mianually insert ballots into a safe box. When bowes filled up, poll workers begin stacking ballots in unserured
locations throughout polling places. This lso contributed to fong lines and general confusion,

Even though stuffing ballots into bags struck many callers as odd, polt waorkers were actually following protocol
in other instances, poll workers did not properly carry out their duties. &t one predinct in Tamipa, two voters
showed up at 655 pm to vete. Although anyone standing In line before 7 pm should have been allowed to cast

2 ballot, pofl workers shut the doors before these Floridians could cast a ballet. An Election Pretection volunteer
on site stayed with thern, calling the Supervisor of Elections to protest the pramature polt closing. The two vet-
ers were ultimately allewed! in to cast their votes.

LOMG LINES

As was the case alt over the country, the exciternent over the election had prompted unprecedentad ragistra-
tion and turnout in Forids, During the sarly voling wirdow, there were initial reports of Floridians waiting several
heurs tocast an early ballot — a situation partially alleviated by Govermnor Crist’s extension of eardy voting hours,
On Blection Day. however, long lines persisted.

Hundreds of voters in highly populated areas waited in line well past 9 pryy at the Emmanuel tutheran Church in
Miarmi, and several universifies were affected as well. At the University of South Florida in Tampa, voter turn-
out was wildly undersstimated. Nearly 1900 students were registerad to vote at a single polling location with
only two poll workers, They could only process between 60 and 90 voters an hour At the University of Florids,
Gainesville, student voters waited past 9 pm to cast their batlots. At the University of Central Florida in Qrlande,
voters waited in lines upwards of five hours. The Orange County Elections Superviser sent additional staff mem
bers to monitor the situation.
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OHIO

i the weeks leading up to Blection Day, Ghio voters faced
a politically chorged environment, with Demorrats and : T)fpes of Problems
Republicars battling over the window § premiber 3
to Cctober & when voters could register and cast early
batlots 6 the same time, E n Protection partners, bed
by thie Liwyiers” Committes for Civil Rights Undder Law,

w Crhic resicdents to simultane- 8y : 1 sonensibility, et
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ety problems
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POLLING PLACE PROBLEMS

Poling place problems wete mast domman On Btk

Bray, with 35 perent of the total calls recetved by Blection
Brotection related to this issue. Many of these problems
ware caused by registamtion mistakes in the weeks leading
wp to Blection Day. In somm 5, voters who Heds ]

in the same precinct Tor years were not lsted by the poll
book. iy others ors réceived registration candy or wete
fisted i the state databease; bt did not sppearin the
hiook. Thase problems exacerbated issues at the polling
places, Long tnes vaused by fate openings, isufficient
signage or supplies, and rmachine falures were reads svene

rve when voters wers not on the rolls

POLL WORKER ISS5UES
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Election officials did not bade adequats resoutes 1O prop
sehers and caused many of the problems in the days
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recaived an absentee ballot. May others we
for the sarky voting window
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On Fection Day, some poll workers were not equipped to handle the centinued trend of high turnout in the
state, 3 problem that voting rights advocates and election officials had anticipated. in one Cleveland polling to-
cation, voters were told to forgo using the voting booths and mark their ballot in any lacation that was available.

A Toledo voter. Letrice M., went with two of her neighbers to the
Pathway Community Church to vote, Election officlals were confused
sbout provisional ballots and changed Letrice’s and one of her neighbor’s
baliots to provisional ballots, even though they had initially been given
regular ballots. After voting. Letrice’s ballot was placed in the provisional
battot box, which was unsecured.

© Tro afraid

in seme cases, poll workers insisted on more stringsnt forms of 1D than necessary in Ohio, whers the law does
net require that the address on a voter’s license match thelr registration address. Howaver, some poll workers
incorrectly forced voters whose photo 10 address did nat match the registration address to vote provisionally:
Election Protection leaders worked with the county board of elections to aotify the county's presiding judge
about how to comectly apply the law.

Ohio election officials did what they could to remedy polt warker mistakes on Election Day, Unfortunately,
there were not enough resources to assist every eligible vater who faced challenges at the polls, In many cases,
potl workers falled to direct voters to the correct precinet and instead instructed them to vote provisionally. in
Hamitton County and elsewhere, Election Protection volunteers worked with the Board of Elections to allow a
woter who had voted provisionally at the wrong precinet dus to poll worker error to come back and vote at the
proper precinet s that his or her tallot would count.
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MICHIGAN

Thoussnds of Michigan voters were at tisk of being
puiged from voter rolls and receiving Talse information
about their rights during the 2008 election gyale. Micki-
gon set off the foreclosure scare — Unking foreclosures
o voter eligibility — with reports that people who had
recently been displaced due to home foreclosures would
be challeriged as they attempred to vote. Media coverage
¢ cenpred Bwy irs Michigary, Wi
arsd i quickly sddrass these
concenns e sssure affecred registe
would not be disenfranchised. This was a clear sieapte of
election officials acting swiftly o fix problems and dispel
ryths, Sacdly, these problems created lasting
for Michigan voiters amang the many other isstes that
olagued poling focstions on Bection Day.

Contising fules, registration problems, Untratried pell
warkers and disorganization at polling places threatensd
to disenfranchise thouands of Michigarn iy the 3008 eleg-
yoie hig v f the problems reported to
tha Tlection Protection Hotline fell into these wategonies,
These enommous e were all siop
able, bat Michigan's overburdened slegt
it e the resources to B them in 1o sosire the
rights of every eligible voter

fei Ry

PURGING
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Inresponse to e different lawsuit, a federnl judge ordered the
Secretary of State to restore to the vorer rolls the names of
e than 1500 Mickigan voters whio were wrongfully purged
berause thelr registration cards were undeliverable:

MISINFORMATION
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Michigan as in other states. Emnily D. of Grand Rapids was working to get eligible voters — including students —
registered in time to vote fur Novernber's gereral election. Like many studerits, Emily was given erroneous advice
fram election officials that registering students in acounty other than where their parents lived could endanger
their inancial aid and heatth insurance. She calted the 866-CURNVOTE hotline to verify this information, and
upon leaming that students could register in Michigan without legal repercussions, Emily went on to register 200
new student voters

FOLLING PLACE PROBLEMS

Palling place and registration problems again combined te create head-

aches and long lines for voters, Poll workers were poerly trained and did
not handle check-in efficiently. In many instances, voters had to go to sev- e fisha A F'i;n.t M
aral different precinet stations before they coutd cast a ballot. Additiorally, ™ s 3t Afshas poll location
potl workers were often unaware that voters in Michigan who did not have ¢ prevented mam ting
a government-issuad phote 1D could vote after signing an sfficavit, :

reeranicatect by
e that actually worked”

In Flint, voters experienced the frustration of long lines, broken machines, and nadequately treined polt workers,
After waiting in line for at least two hours, Aisha A finally heard through another voter leaving the polls that the
detay came from the only available machine breaking down. Poorly trained polf warkers then made several bad
Jecisions: First, voters were told to use paper ballots for polt workers to feed into the machine later, Then, they
divided voters by name alphabetically, which sent people who had been waiting in line for hours back to the end
of the line. Frustrated voters started leaving by the dozens without voting, according to Aisha.

Vaoters in Pontiac were confused about poll location changes, Voters went to the wrong polling tecation calsing

confusion and delays. Furthermore, polling places with multiple consolidated precinets caused further corfusion
when voters were not directed in an orderly way to their correct voting location,

ABSENTEE BALLOTS

As in other states, absentee voting presented unique difficulties. A
flarnston couple experienced problems obtaining information on how

to vote absentee. Ting 55 hushand has multiple sclerosis, which has
rendered him unable to move from below the shoulder. &fter many at-
tempts. Tina reached someone at the Governor's office, who told her
that she could Bl out her husbareds absented Ballot on his behalf as long
as he placed an "X on the ballot by holding & perwith his mouth, Tina,
aniike many voters, was willing to chase down the answer to her ques-
tions and planned well in advance to navigate the complicated system.
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GEORGIA

in thie weeks leading up to Election Day, Election Frotec-
tion attomeys were volved Tn a lowsult that temp

-

Types of Problems

dy peased w state registration process that threateried o Bpoliing 7
diserdranchise thousands-of eligible Georglers based an trstion

often outdated and inaccurate information sbout the
citizesship status of new registrants. The court order pia-
vigded protections and » defined process for those voters
flagged as non-citizens.

Genvgla Hlertion Protedtion took more than 1900 phore
cafls-en Bection Day. OF s bracsd for unprecedented
furneyt and ultiniately siw nearly 8 five percentage point
norease over 00 levels, This inoreise
problems at the polls. During sary voting,
savw waits oF six toosight hours,

EE

revd mgjor
e previngts

ADMINISTRATIVE BACKLOG

Oty a Few waeks before Election Dy
seceiving thowsands of new registe NSS! w5
Iy priiedChotobeer, thers were reforts out of Delalb County and fhe por
of about 30000 registrations sitting ina bowwaiting to be ;
entered, Although Flechion Day was relatively smooth at
the polls in metro-8 tlanta and the surroun
paperwork backiop sesutted in unique problems for voters
whes had revently moved, requested shsentes baflots, or
wers newly regivtered

REGISTRATION PROBLEMS

For nearly half of all the problems re
tine. Bacllogs in registration combinied
for rany voterson Blection Day, ‘

with purges created dffcatt

Voter Shardn 87 sty Hlustrates s problen that thousands of Gedrglans
faced in the weeks leading up to Blection Day. Sharon, a resident of
Moreross, had recently moved and submitted her updated arldeess during
the summer After a month went by without wsign of ber new
ton card, Shason called the Secretary of Stitel office. The

o aron b 1o resubrit her forms at the last minute and — uniike many more
gedd 1o et her forms inon time towte )

Misspetied names and mistyped birthdites on registrations combired with sonfusion over I requirements sl
ned away eligible voters For example, Patricis antd b frve at thie same address in Augusta, Georg
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and have similar names. Patricia voted sarly on September 24. Her daughter then tried to vote sarly on Cetober
3, but was told that she could not vote early because she had already voted, Patricia’s daughter explained that

it was her mather who voted early the week before but the poll worker had already closed the screen on the
etectronic voting machine, terminating the process and did not know bow to undo it. Patricis was deried further
information about whether or not the problem was resolved and steps she could take to ensure that both of
their votes would be protected. She and her daughter stilt don't know if their votes were counted,

CITIZENSHIP CHALLENGES

Danovan, of Tucker, GA. waited in line for twa hours and 45 minutes on ;
Election Day. When he got to the front of the line, the pall worker told - bl be damned if he gave up!
him that he could net vote because he was nota LLS. ditizen. Donovan :
had in fact become a naturalized citizen more than two years ago. After
a long back-and-forth, and the generosity of Donovan’ boss ta give him
mare time off, Donovan went back to the polls and was finally allowed
to vote, Tucker was just one of thousands of eligible new American citi-
zens whose right to vote was threatened in Georgha in 2008,

LITIGATION

©On Qctober 9 several Hlection Protection member groups, including the Lawyers’ Committee for Civil Riphts
Urder Law, the American Civit Liberties Union [ACLU} Voting Rights Project, and the Mexican American Legal
Defense and Educational Fund (MALDER), filed a lawsuit in Georgia. The lawsuit was filed on behalf of Chera-
ke County resident jose Morales, a naturalized citizen whase eligibility was repeatediy chatlenged by election
officials even after providing proof of his citizenship. At the time the lawsult was filed, Morales and potentially
thousands of ather Georgians were at risk of having their names purged from voter registrations rolls under
Georgias database matching procedure which flagged suspected non-citizens. The procedure, which relied on
the State’s Department of Driver's Services {*DDS} database. presented a particutarly unfair chaflenge to new
citizens. There is currently no provedure to update the DDS database in order to reflect subsequent naturaliza-
tian by persons whi were legal resiclents when they obtaired their DDS license. This created a systematic bias
against natwalized citizens, needlessly jeopardizing thelr voter registration status and unduly burdening theie
right to vote. More thar 100,000 people became naturalized citizens in the past 10 years in Georgla, according to
the Department of Homeland Secuwrity, so the potential for harm was significant.

On October 27, The United States District Court for the Northern District of Georgia issued a preliminary injunc-
tion against Secretary of State Karen Handel, finding that the database matching process used to flag suspscted
non-citizens on the vater rolls was adopted in viclation of a key provision of the Voting Rights Act. Under the
injunction, Georgia officials may not use the citizership matching program to permanently deny any voter regis-
tration apphcations of permanently remeve any existing voter ragistrants from the rolls unless and until the State
obtains clearance for 2 new procedure.

Eligible voter jose Morales and the thausands of other voters whose rights were i jeopardy were allowad to
vote in 2008, With automatic and permanent voter registration, they would be guaranteed that rght in every
future election and free to vote withaut intimidation,
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Biography of Jonah H Goldman
Director, National Campaign for Fair Elections, Lawyers’ Committee for Civil Rights Under Law

Before the Senate Committee on Rules and Administration
“Voter Registration: Assessing Current Problems”
March 11, 2009

Jonah H Goldman is the Director of the National Campaign for Fair Elections in the Lawyers’ Committee
for Civil Rights Under Law’s Voting Rights Project. Jonah is responsibie for implementing the Campaign’s
mission of developing policy and strategy to reform the administration of elections at the federal, state
and local fevel. His responsibilities include leadership in the Election Protection Coalition, the National
Network on State Election Reform, and the Lawyers’ Commitiee election reform advocacy and litigation
docket.

During the 2008 election season, Jonah was the driving force behind Election Protection, the largest
non-partisan voter protection coalition in the country’s history. His leadership enabled the Lawyers’
Committee to bring together over 60 nationaf legal, community and media partners with hundreds of
local and state partners to protect the rights of traditionally disenfranchised voters. in addition to
managing more than 10,000 legal volunteers in 45 localities across the nation, Jonah directed the
operation of 866-OUR-VOTE, a national voter services hotline which, since its inception, has received
over 500,000 calis from voters across the country, including over 240,000 cails handled by trained
operators in 25 call centers during the 2008 election cycle. Jonah also coordinated the development of
www.B660ourvote.org, a dearinghouse for state specific voting information and a resource on the
developing issues of election administration in the 2008 cycle. The site was visited by more than
300,000 individuals in the six weeks leading up to the election.

As one of the primary leaders in the 2004 and 2006 Election Protection efforts, Jonah was responsible
for designing the structure of the program, coordinating efforts with the numerous Election Protection
partners and volunteers and designing and implementing a training curriculum for legal volunteers.
information collected during these programs served as the basis for major election reform legislation,
the Deceptive Practices and Voter intimidation Prevention Act and the Count Every Vote Act.

Jonah has been a frequent commentator on the issues confronting American democracy. In addition to
testifying before the United States Congress and other legislative bodies, he is frequently asked by
international, national, state and local press including CNN, NBC, MSNBC, Fox, CBS, The New York Times,
USA Today, Newsweek, The L.A. Times, The Wall Street Jaurnal, The Washington Post, The Atlanta
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Journal Constitution, The Houston Chronicle, The Cleveland Plain Dealer, Arizona Republic, and The
Associated Press, for his opinions on the subject and has published extensively regarding how to

improve our electoral process. Jonah has also served as an Adjunct Professor at the Georgetown
University Law Center, )

lonah graduated with honors from Binghamton University and from Boston College Law School where
he received the John F. Cremens Award for outstanding work in clinical programs.
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Voter Registration System Needs to Be Modernized

B8y Robin Carnahan and Trey Grayson
Special to Roli Call
March 10, 2009

As the elected officials responsible for safeguarding the most valuable asset in any election - the right of all
eligible voters to cast ballots for the candidates of their choice -— we were proud to see the nation’s election
system rise to the challenge of historic voter participation on Nov. 4. Now, as lawrmakers gather to consider
changes to our election system, we must evaluate what lessons we can leamn from 2008 to make our election
systemn even better for the next cycle.

One key area where improvements are necessary, and possible, is the modemization of our voter registration
system. We're pleased to see that the Senate Rules and Administration Committee is holding a hearing
Weduesday on our voter registration system, and we encourage the comunittee, in a bipartisan way, to consider
the challenges of our system and ways in which its efficiency, accuracy and cost effectiveness can be improved.

The 2008 elections made it clear that our system relies too heavily on outside groups to register voters and
places considerable burdens on individuals seeking to register or update their registration. This can lead to
concerns about invalid registrations clogging the system or voter rolls plagued by duplicate and inaccurate
information.

Consider, for instance, the case of the high school civics teacher who decided to help her students by collecting
their voter registration cards and tumning them in. A lovely sentiment, but come Election Day the students found
out the hard way that the teacher forgot fo submit the cards by the registration deadline. Or reports from
jurisdictions all over the country, including our states, that local election officials were slammed at the last
minute with huge stacks of registration forms from groups registering voters. Such a last-minute rush is
probably inevitable given human nature and the political process, but it leads to tremendous pressures on
election workers, leading to delays and errors, despite everyone’s best efforts.

To be fair. outside registration efforts are as much a symptom as they are a problem. Some eligible voters have
a difficult time navigating the system on their own, and even those who have properly dotted every “i" and
crossed every “t” can show up at their polling place on Election Day to find they’re not on the rolls. Indeed, the
nonpartisan Election Protection coalition said that almost 40 percent of all the complaints they received in 2008
were related to voter registration issues.
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‘We must significantly streamline voter registration and make greater use of technology to weed out
inefficier.cies. Right now, many voters have no convenient way of verifying that they’re on the rolis, or that
their information is accurate, leading them to submit duplicate registrations to ensure their right to vote is
secure. If voters move between states or within a state, or even more sitply change their name, their old,
outdated registration record often remains for several years. Simplifying and automating the process could help
save time and money and, most importantly, protect voters.

While the National Voter Registration Act, or Motor Voter Act, was supposed to solve many of these problems,
we know all too well that while some localities do a great job of complying with the act — offering
opportunities to register at ali governmental agencies — many do not. If we could harness the power of
technology. we could betier serve the goals of the Motor Voter law, rendering its mandates nearly obsolete
while at the same time reducing the need for outside groups to assist in voter registration.

There must be a better way to make sure that all eligible voters have easy access to the system while ensuring
that only eligible voters have such access. We should embrace opportunities to research and study technological
innovations to the voter registration system, which could help election officials do their jobs more efficiently,
using fewer resources, while improving upon the system’s accuracy. Most importantly, technology and policy
innovations could help us better serve our “customers™ — the voters.

‘We have been fortunate to work with those, such as the Pew Center on the States and others, whe share our
vision of more accurate and efficient elections, and better service to voters, and who have been promoting
research and pioneering new solutions. Though this most recent election is over, we will not stop working
across stzte and party lines to ensure that we have the voter registration system our voters deserve.

Robin Carnahan (D) is Missouri secretary of State, and Trey Grayson (R) is Kentucky secretary of State.
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Testimony
U.S. Senate Committee on Governmental Affairs
~ Dr. Larry J. Sabato

Director, University of Virginia Center for
Governmental Studies
May 3, 2001

Mr. Chairman, Members of the Committee, thank you for this
opportunity to speak with you today about the intertwined issues
of voter registration and vote fraud in the United States.

Of course, this is a subject that has received considerable
attention during the months since the ballots were cast in the
2000 Presidential election.

Let me begin my remarks by stating what all of us familiar with
politics already know. Fraud and corruption in the American
electoral system did not start with the 2000 Presidential election.
In fact, evidence of corruption spans the entire history of our
Republic.

What could be unique at this point in our nation’s history is the
degree to which we, as a nation, can embark on a serious
discussion of how to reform the system to limit the extent of
electoral fraud and corruption.

The November 2000 election can serve as the catalyst for such a
debate. By all means, we should toss out antiquated voting
machines that poorly count properiy cast baliots. But we ought
simultancously to spend sufficient resources to reduce vote fraud
in several states.

When we look at the registration system and voting process in
the U. 8., we have to balance two conflicting values, two equally

worthy objectivcs:

1. The goal of full and informed participation of the
electorate.
2. The integrity of the system.

To the extent that we keep expanding the participation rate and
make it easier and easier for people to register and vote, we
almost certainly increase the chances for voter fraud. So, ina
sense, it is a trade off. To move completely in the direction of
one value as opposed to the other is foolhardy, We must achieve
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a balance between these two important democratic values.
Currently we do not have a good balance.

As Election 2000 demonstrated, the problems are numerous. I
draw your attention to several of the most egregious instanccs of
fraud that were encountered last year, and in other recent
elections.

Last November, as reported by The Miami Herald, the votes of
a 90-year-old woman and 21-year-old man were among more
than 2,000 illegal ballots cast by Florida residents who swore
they were eligible to vote, but in fact were not. The woman
voted absentee and in person, while the man voted despite a
felony drug conviction. These 2,000 itlegal ballots were
discovered in just 25 of Florida’s 67 counties - this in a
presidential race won by only 537 ballots in Florida.

These voters cast ballots even though their names were not on
precinct voter registration lists, because all they had to do was
sign an affirmation swearing they were eligible to vote.

Even though they were supposed to, poll workers never checked
to see if these 2,000 people were actually registered. [n addition
to these 2,000, there were 1,200 instances of convicted Florida
felons who had been legally stripped of their right to vote, but
nevertheless managed to stay on the voting rolls and cast their

v ballot in the last election. There is also some indication that at
least a few people who maintain two residencies cast batlots in
two different states, one by absentee and the other in person.

Similarly, in Wisconsin, the Milwaukee Journal Sentinel found
that at least 361 felons voted illegally last November 7th,
breaking the state law that disqualifies felons from voting until
they are off probation and parole. Like Florida, Wisconsin was
the site of a very close Bush-Gore contest.

But it doesn’t stop with Florida and Wisconsin, and as [
suggested, fraud didn’t just appear during the 2000 Presidential
election.

Just a glance at the past decade shows many examples of
electoral fraud. You don’t even have to look very closely to find,
as I did in my book Dirty Little Secrets: The Persistence of
Corruption in American Politics:

Extensive absentee ballot fraud in Alabama.

Hundreds of phony registrations in California.

Nearly 1,000 illegal votes in New Jersey including some by
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people who were unregistered and others who were dead.
Significant absentee ballot fraud in Philadelphia.
Votes stolen from the elderly and infirm in Texas

And the list goes on and on.

Voter fraud is not limited only to these examples. My strong
suspicion — based on scores of investigated and unexplored tips
from political observers and interviewees over the years ~ is that
some degree of vote fraud can be found almost everywhere, and
serious outbreaks can and do occur in every region of the

country.

Whether fraud is Democratic or Republican, or Jocated in the
North or the South or the West, the effect on American
democracy is similar. While electoral hanky-panky affects the
outcome in only a small proportion of elections (mainly in very
tight races), one fraudulent ballot is one too many for the
integrity of the system and the confidence that the people have in
the system. .

The need for reform is urgent and clear. Voter turnout in the
United States is traditionally too low, and cynicism among
citizens too high, to permit the malodorous malady of election
fraud to continue unchecked — or to spread.

No system is absolutely foolproof, but at the very least it seems
to me that we could all agree that a photo identification card (of
any sort) should be produced by each voter at the polls.

Second, voters should be asked at the time of registration to
give a number unique to them — a social security number, a
driver’s license number — that can be prerecorded on the voter list
provided each precinct’s workers.

Third, every voter should have to sign his name on the voting
rolls at the polls so that the signature can be compared to the one
on the registration form to see if they match up. This comparison
would probably be made only in the event the results of a close
election were challenged, although again, the computer
technology already exists for instantaneously scrolling, side by
side, the poll signature and the registration signature.

Fourth, all potential voters ought to be advised at the polls,
whether orally by an elections official or by means of a printed
statemnent of the eligibility requirements for voting and the
penalties for fraudulent voting. A similar waming should be
prominently featured on all absentee and early-voting/mail-in
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ballots. These four overlapping safeguards are not too
burdensome for voters and poll workers, but they would to a long
way toward discouraging fraud at the precinct stations on
Election Day.

Fifth, no early-voting/mail-in and absentee ballot should ever be
separated from its cover sheet and counted until the voter’s
signature has been carefully checked against the registration file
signatures. Every envelope containing the marked absentee or
early-voting/mail-in ballot should also be signed by an adult
witness whose address should also be listed.

Finally, Mr. Chairman let me say that these regulations, even if
adopted universally and followed to the letter, will be insufficient

if:

(1) registrars and elections offices are not staffed and funded
adequately;

(2) the statutes do not punish fraud severely -- major felonies
are required, not minor misdemeanors;

(3) law enforcement authorities do not make voter fraud a
priority and press for substantial legal penalties against
those found violating the fraud statutes; and

(4) the news media do not begin to look for evidence of voter
fraud — a probable prerequisite to their finding it. A
good first step would be for every news organization to establish
and publicize a “campaign corruption hotline.”

The examples I listed earlier, and others throughout the nation
make it obvious that the solutions required for voter fraud must
necessarily be adapted to each locality’s culture and practice.
But one imperative unites all the cases: While registration and
voting should be as easy as possible, the process should also be
as fraud-proof as possible.

Thank yon Mr. Chairman.
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# AAPD

American Association
of People with Disabifities

Senator Schumer and Senator Bennett, Members of the Rules Committee, thank you for
organizing this hearing. I am Jim Dickson, Vice-President of the American Association for
People with Disabilities and chair of the National Disability Vote Coalition, which is made up of
36 national disability organizations. Founded on the fifth anniversary of the Americans with
Disabilities Act, AAPD was created to bring together the diverse constituencies that make up the
disability community to be a powerful force for change - politically, socially and economically.

Thanks to the leadership of the Congress, millions of disabled Americans were able to vote
privately and independently in the last presidential election. There has been a lot of progress in
making our nation’s complex voting system accessible to Americans with disabilities. However,
we still have a long way to go.

The single largest problem that Americans with disabilities faced on Election Day stems from
inadequate poll worker training. (Attached to this testimony are a few specific examples which
are emblematic of many more complaints that we have received.) The following is a list of the
types of problems voters encountered that are all based on poor poll worker training.

e Poll workers actively discourage voting on the accessible machines. For example, one
voter reports “I did eventually use the new machine but only after the poll workers spent
about thirty minutes on the phone with the county office. By the way, the poll workers
said the county response was that they could not be bothered with questions about the
new machines.” (Susan Stockburger, Systems Advocate, Independent Living, Inc.) A
survey conducted in New York City reports “At poll sites all over the City, poll workers
revealed that they had not received enough training, actively discouraged voters from
using the BMDs and breached the right to privacy by watching voters use the BMD.”
(Center for Independence of the Disabled) A disability leader in Fairfax, Virginia reports
that poll workers were told to discourage the use of the accessible voting machine.

¢ Poll workers do not know how to operate the accessible voting device. The National
Federation of the Blind operated an Election Day hotline for problems and conducted a
telephone survey of blind voters. They found that poll worker related problems were the
major factor in either voters not being able to vote or having to experience serious delays
before they could vote. In Ulster County, New York several people were told poll
workers didn’t know how to use equipment.

« Often poll workers can not find the earphones that are necessary to make the voting
system accessible.

e In many places, election officials or poll workers insist that the accessible device can
only be used by people with disabilities. This creates all kinds of problems. Many voters
reported that because they lack a visible disability poll workers prevented them from
using the accessible machine. “The election worker told me I couldn’t use it because I
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did not look disabled. I told her anyone could use it and how did she know if I was
disabled or not. She said it was just for peaple who were blind, deaf, and were using
wheelchairs. I told her that was wrong. Another worker said they were not well trained
on how to set up the BMDs. The device was placed in an area that was not private and it
was not turned on. Many people had problems in Broome County.” (Susan Ruff,
Director of Advocacy, Southern Tier Independence Center, Binghamton, New York)
California has put a policy in place that says if four or fewer votes are cast on the
accessible device, those votes will not be counted.

Most states have a policy in place that in case of long {ines a voter with a disability may
wait her turn while seated. Rarely are people in line informed of this policy, either by

“sign or announcement. One voter reports *1 waited in line for nearly three hours. .. | have

difficulty standing for long periods and my back was in severe pain from having stood
that long.”

Polf workers deciding someone isn’t capable of voting. People in Texas who are
developmentaily disabled, psychiatrically disabled or deaf were all discriminated against
in the last election. In a few cases the protection and advocacy groups were able to
successfully intervene.

Besides poor poll worker training there are still probiems with accessibility. Regrettably
there are still many polling places that are not wheelchair accessible. This is particularly
frustrating after the government has spent hundreds of millions of doliars buying accessible
voting machines which have been placed in inaccessible polling places.

L 4

A survey conducted this summer in Columbus, Chio found that considerably more than
half of all polling places were not wheelchair accessible. In Somerville, Massachusetts
the board of elections reported that all their polling places were accessible. The disability
community surveyed every polling place in the city and found that out of 21 polling
places, 15 were not accessible. What is particularly frustrating about many inaccessible
polling places is that the inaccessibility is relatively inexpensive and easy to fix. “Most
of the problems encountered were with parking issues, accessible routes, lack of signage,
steps or “lips™ at entry doors and ramps being blocked or being too steep.”(Maryann
Donaldson, Architectural Modification Consultant, Resource Center for Accessible
Living, Inc.) In New York City the disability community has been surveying polling
places for nine years. Often after reporting a polling place inaccessible, it is still
inaccessible for the next election. The report states “Below are the number of sites
visited during each survey and the number of sites where access barriers were found:

November 2003 31 Sites Visited, 14 Sites or 42% with Barriers
March 2004 44 Sites Visited, 30 Sites or 68% with Barriers
September 2004 35 Sites Visited, 15 Sites or 43% with Barriers
November 2004 85 Sites Visited, 52 Sites or 61% with Barriers
November 2005 77 Sites Visited, 57 Sites or 74% with Barriers
November 2006 15 Sites Visited, 15 Sites or 100% with Barriers
November 2007 50 Sites Visited, 42 Sites or 84% with Barriers
February 2008 34 Sites Visited, 29 Sites or 85% with Barriers
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September 2008 24 Sites Visited, 21 Sites or 87% with Barriers
November 2008 65 Sites Visited, 54 Sites or 83% with Barriers

Since 2003, CIDNY has conducted 460 site surveys, finding 329 with barriers, or 72%
overall. We have visited 310 polling locations throughout New York City, surveying
many locations several times over the years.” (Center for Independence of the Disabled,
NY)

e In Terre Haute, Indiana accessibility was denied at an early voting site.

¢ In Tennessee, only 4 out of 38 counties had accessible sample ballots on their website.

Thanks to the foresight of the Senate Rules Committee, the government accountability office
conducted a national survey on voting accessibility last November. I expect that the report, to be
issued later this year, will show considerable progress has been made. I am certain that the
report will corroborate the fact that with improved poll worker training many more voters will be
able to vote privately and independently. Our country should be grateful to the millions of
citizens who volunteer as poll workers. Unfortunately the training for poll workers in much of
the country is inadequate on all points of election management, not just disability. Much of the
country provides only two to four hours of training. Most of this training is lecture, not hands on
or dialogue. This substandard poll worker training is a major factor challenging the general
confidence in our elections system. A recent report from the University of Utah found that
quality of the voter poll worker interaction is the most important factor in determining a voter’s
confidence that her vote will be counted accurately. (Hall, Thad, J. Quin Monson, and Kelly D.
Patterson. 2008. The human dimension of elections: How poll workers shape public confidence
in elections. Political Research Quarterly.) AAPD urges this committee to conduct a hearing
specifically on poll worker recruitment and training.
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From: Maryann Donaldson [mailto:mdonaldson@rcal.org]
Sent: Tuesday, March 10, 2009 1:03 PM

To: Vote

Cc: Fran Wishnick

Subject: Election Review Comments

RCAL is an Independent Living Center that promotes inclusion and advocates for people
with disabilities throughout Ulster County. For the past 10 years RCAL staff and
volunteers have performed polling site surveys to see if the sites are accessible for people
with disabilities. Currently there are 108 polling sites in Ulster County. For the Nov 4,
2008 election 99 sites were inspected. Our agency was informed by our local Board of
Elections once again that all sites were fully accessible. They also told us that temporary
solutions such as portable ramps, temporary parking, etc would be in place for the places
we informed them about in previous years that had problems. Less than 1% of all the
sites inspected were classified as being fully accessible. Please note, these are sites that
have been previously reported as having problems and still have not been addressed.
Most of the problems encountered were with parking issues, accessible routes, lack of
signage, steps or “lips” at entry doors and ramps being blocked or being too steep. 1've
attached a couple of photos documenting a few of these problems. Basically, if people
can not get into the site to vote then it really doesn’t matter whether the voting machines
are accessible or not.

Maryann Donaldson, Architectural Modification Consultant
Resource Center for Accessible Living, Inc.

727 Ulster Avenue, Kingston, NY 12401
(845) 331-0541 ext. 27
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From: Kim Borowicz [mailto:KBorowicz(@accessliving.org]
Sent: Monday, March 09, 2009 10:04 AM

To: Vote

Subject: FW: Obstacles at the polls and with voter registration

I am responding to the email on issues in voter registration and at the polls.

The voter registration form is in small print and is not accessible to me as a vision
impaired person. There should be an electronic form available and other altemative
formats.

While the voting machines had large font, I was handed forms/info at the polls that were
not.

The voting machine I used only showed one of two columns when in large print mode. I
had mistakenly thought I finished my ballot and then realized I never voted for the
president. This is because I completely missed half of the ballot because only one of the
two columns on each page showed up at one time, and I didn’t realize [ had to scroll to
the side.

Not all of the information on the voting machines comes up in large print. The page
finder and page numbers do not show up in large print. Nor do the page titles or the
scroll bar/arrow. The print out receipt is also not in large print.

The voting machines are extremely slow in large print mode and it is difficult to move
through each page because the scroll up/down left/right function is incredibly
slow/cumbersome.



171

From: Garry and Joy Relton [mailto:relton30857@cox.net]
Sent: Sunday, March 08, 2009 7:55 PM

To: Vote

Subject: Problems At Polls

This past election as well as the past years since we have had accessible voting machines
in Fairfax county Virginia, I voted using a provisional ballot. This is because, when [
attempt to use the touch screen there is no indication whether my vote has been cast for a
candidate and then, the electronic ballot goes on. There is no auditory announcement of
the selection and often, as was the case last time, the system has been so slow that I don't
know which item on the ballot I have progressed to, I ended up going through the ballot
without having been given an opportunity to make a selection on several of the offices.
When the poll worker came to help me, he couldn't get it to work either. and I have yet to
enjoy the right to vote privately and independently. This machine was a waste of money
and a very poor choice for persons with either visual problems or dexterity problems and
should never have been chosen. 1 have the right to vote independently and privately but 1
have yet to be able to enjoy that right completely. I am still voting with the assistance of
either my husband or the poll worker. I have more privacy with my bank statements and
my bills than I have in casting a vote.

Registering to vote requires me to have someone else fill it out as the form is not
provided online or in another accessible format. I have voted every year since 1975 in
local, state and national elections. I cherish the right to vote but long for the day when I
can exercise that right privately and independently.
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From: notify@yahoogroups.com [mailto:notify@yahoogroups.com] On Behalf Of
susan_stockburger

Sent: Monday, March 09, 2009 1:00 PM

To: Vote

Subject: Problems in New York with Vote 2008

I am the Systems Advocate at [ndependent Living, Inc. a disability organization whose
mission is to remove barriers so that persons with disabilities can achieve their highest
potential. We monitored the election in November and asked employees and consumers
to comment on their experiences at the polls.

I was told that you have been asked to provide the Senate Rules Committee with stories
about the November 2008 election - specifically prolems encountered by persons with
disabilities.

As you may not know, New York has yet to fully comply with the requirements under
H.A.V.A,, passed in 2002. In fact, the Justice Department sued New York as a result.
New York, operating under a consent decree, decided in mid 2008 to offer only a few
certified choices for counties in choosing new voting machines.

The new machines were required to be operational at every polling site. Each site had the
old lever machines and ONE new machine.

Problems were numerous. Many times to the new machine was not in view, in the
cormer, not plugged in, and not operational.

Other times the machine was available but with no knowledgeable poll worker to operate
1t.

Other times the machine was placed in a location that did not offer privacy for the secret
ballot.

FIrst of all, it was necessary to request the machine, which means you needed to know it
was operational and available. There was no information at my polling site about the
new machine at all - I had to request it - was told that no one knew how to use it and I
needed to be "cripled” in order to use it.

I did eventually use the new machine but only after the polll workers spent about thrity
minutes on the phone with the county office. By the way, the poll workers said the
county response was that they coud not be bothered with questions about the new
machines. Too bad!!

Next year the judge has ordered that all lever machines be replaced in New York. Look
out!

Susan Stockburger
Systems Advocate
Independent Living, Inc.
5 Washington Terrace
Newburgh, NY 12550
845-565-1162 ext 237
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From: Beata Karpinska [mailto:bkarpinska@ariseinc.org]
Sent: Tuesday, March 10, 2009 12:15 PM

To: Vote

Subject: story from Election Day

Hi, my name is Beata Karpinska-Prehn. I am a disability rights advocate from Syracuse,
NY. I voted at Drumlins Country Club. When I entered the poll site I was not offered the
BMD (Ballot Marking Device) called Sequoia Image Cast that is being used in our
county to help pwd's mark their ballots. So I requested it. T have an environmental
disability but not an obvious one that someone can see. I was told by the poll worker that
it would take me at least 40 minutes to vote on this BMD. Then I was told by another poli
worker that I can not use the BMD because I am not "handicapped."

Because I was aware of this machine, I requested that the poll worker call our county's
Board of Elections to get a permission for me to use the BMD, After 15 minutes on the
phone they finally got through and I was able to use it. It took me less than 10 minutes to
mark my ballot on it because I had an opportunity to try it out beforehand when it was on
a display. The poll worker was also very familiar with the BMD machine operation. But
my concern is that the poll workers at my polling place should not decide who has a
disability based on voter's appearance. It should be up to a voter to decide what machine
to use. Also, the poll workers should explain to the voters that the new BMD is available
to anyone with a disability who wants to use it. Other voters did not know it even existed.

I also spoke to other voters in our county about their experiences in other poll sites.
have learned that in other locations the poll workers were not so familiar with the BMD
machines. In one site the BMD was not even plugged in when a voter arrived to use it.
Poll workers were not aware how to use the machine in several poll sites or how to use
individual parts such as paddles or puff and sip. Machines were also positioned in a way
that it did not allow for privacy despite of having a privacy screen. In one site the
headphones did not work. At another site the voter had to wait for at least 3 hours
because of a paper jam in the BMD. Poll workers were not prepared to handle the new
BMD's.

If the BMD machine and scanner for paper ballot get certified in NYS for next year, each
poll site will have BMD machines and scanners to scan all paper ballots. At that time
BMD's will be the only option, other than a paper ballot completed by hand, for pwd's to
vote on. The poll workers will need much more training on the county level to raise up to
this task.

Please let me know if you have any questions.
Beata Karpinska-Prehn

Syracuse, NY
315-671-2929
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From: Susan Ruff [mailto:advocate@stic-cil.org]
Sent: Monday, March 09, 2009 4:17 PM

To: Vote

Subject: The November election

Thank you for gathering election stories to share with the US Senate Rules Committee.
When I voted November 8, I asked to use the ballot marking device (new in NY this
year).

The election worker told me I couldn't use it because I did not look disabled. I told her
anyone could use it and how did she know if I was disabled or not. She said it was just
for people who were blind, deaf, and were using wheelchairs. I told her that was wrong.
Another worker said they were not well trained on how to set up the BMDs. The device
was placed in an

area that was not private and it was not turned on. Many people had

problems in Broome County.

Our county's Board of Elections has worked hard with our Independent Living Center

and has made all the polls accessible. They trained their workers, but not well enough it
seems.

Susan Ruff

Director of Advocacy

Southern Tier Independence Center
135 East Frederick St.
Binghamton, NY 13904

(607) 724-2111 (voice/TTY)

(607) 772-3613 (fax)
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From: Fran Wishnick [mailto: fwishnick@rcal.org]
Sent: Tuesday, March 10, 2009 11:28 AM

To: Vote

Subject: Voting Difficulties

This was the first year that New York State polls had the new Ballot Marking Devices
(BMD) available on election day. In Ulster County, New York, we had several situation:
where people tried to use the BMD but poll workers did not know how to use it. In one
instance, the poll workers called the Ulster County Board of Elections for directions.
This allowed the individual to enter a vote and print a ballot but the machine would not
cast the vote. This individual tried two times and the BMD still didn't work so she voted
on the old lever machine. This process took one hour.

Also, we continue to find many polling places where accessibility to the polling place is
an issue. Despite repeated documentation and complaints, several locations still do not
have accessible pathways to the building, paths are blocked so that people in wheelchairs
cannot navigate, etc.

Fran Wishnick

Public Policy/Advocacy Director

Resource Center for Accessible Living (RCAL)
727 Ulster Avenue
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From: natalie redmond [mailto:peqyarone@sbcglobal.net]
Sent: Sunday, March 08, 2009 8:32 PM

To: Vote

Subject:

The lines were way too long. There were no clear markings for those who had disability
issues to go to a specific area. Then there were only two voting boths at our site for the
handicapped. I waited in line nearly three hours and still had to wait inside the building. I
have difficulty standing for long periods and my back was in severe pain from having
stood that long. If it wasn't for a person standing near me and finding out if there were
areas for the handicapped I was gonna leave. The parking was horrible as well.

Natalie Redmond



177

From: ted selker [mailto:ted.selker@gmail.com]
Sent: Saturday, March 07, 2009 12:55 AM

To: Vote

Subject: disabled voting problems

1 have watched well over 200 polling places vote from 2000 to 2008.

I have seen consistency problems everywhere for disabled voters: Typically

- the "separate but equal” voting equipment is turned off or intimdating to election
officials

-assisted voting gets abused by frustrated middle aged children

-assistive devices such as magnifiers are not easy enough to find when needed
-sample ballots are not used enough by people and are essential to reducing errors for
disabled people.

-audio voting systems are difficult to use

I can give actual stories for each of these problems.

Ted Selker Ph.D
past co-director of Caltech/MIT Voting Technology Project
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November 28, 2008

To: Jeff Dougan, Assistant Director, MOD )

Michelle Tassinari, Director/Legal Counsel, MA Elections Dept.

Barry Rafkind, Co-Chair, Somerville Human Rights Commission

From: Eileen Feldman, Disability rights advocate, former chair, Somerville
Commission for Persons with DisAbilities

Jeff,

Thank you for your response to the inquiries from Barry and myself.

A sampling of Somerville polling sites were viewed during the Primary and
Presidential Elections, 2008, and residents also reported problems they encountered
to writer. {In addition, information was offered to city staff after 2006 polling site
review- some information from that report included here, as may be relevant.}

Requests were made, in writing, for City ADA Coordinator and Elections
Commissioner to evaluate all polling places prior to Election Day, but writer was
informed that there were no issues to resolve. Notification was also provided to
same staff, in writing, regarding various consitutent complaints regarding AutoMARK
machines during 9/16/08 Primary: the machines were not turned on, poll workers
did not seem to know how to operate machines, ink not available, and headphones
not available. Elections Commissioner responded that these problems were not
evident to him during his inspection.

| contacted MOD Director for guidance in mid-October, no response.

Ward One, Precinct 1 (Capuano School): Constituent report: Door to accessible
entrance was not capable of being operated without assistance.

Ward One, Precinct 2 (East Library): No van accessible parking space available.
Interior not viewed; however, in 2006, an unobstructed path 36 inches wide was not
available due to the crowded conditions.

Ward One, Precinct 3 plus Ward Four, Precinct 2 (Reilly-Brick Fire Station): Site
inaccessible from designated HP space, from street, and from both ends of sidewalk
because no continuous common surface. No level, smooth path to entrance. No
van-accessible space. 4 Photos (11/4/08) follow:
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Front ENTRANCE VIEW:
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Sidewalk terrain in front of entrance, side view::
E G L o g it

i

Ward Two, Precinct 3: Viewed in 2006: No van-accessible parking provided.

Ward Three, Precinct 2 (Cummings School): A parent reports that this school is not
accessible; 1 have no further details.

Ward Four, Precinct 2 (Reilly Brick) see above.
Ward Four, Precinct 3 (Winter Hill Community School): Constituent report: Door
not independently operable.

Ward Five, Precinct 1 (DPW): [in 2006, polling room was viewed and poll workers
interviewed. The room was cramped (no interior accessible aisle available), down
stairs (no accessible entrance), and no van-accessible space.] In 2008: no van-
accessible parking space. Interior not viewed. Sidewalk path to entrance not a
continuous common surface. Photos (11/4/08) below.

Entrance curbcut blocked by cars:
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Non-continuous sidewalk to DPW entrance:

Ward Five, Precinct 2 (Browne School): A parent reports that this school has no
wheelchair-accessible entrance. No further details available.

Ward Five, Precinct 3 (engine 7): 2 reports that ballots not made available at
AutoMARK machine, and that that privacy sleeves were not provided once ballots
were provided. One report that voter was not given option to vote independently,
despite ability to do so. In addition, it was reported that poll workers talked about
voters with disabilities as though they were invisible, even though they were
standing right there (as in: “Do you think s/he’ll need help?”). No van-accessible
space.

Ward Six, Precinct 1 (Dilboy Post): “Accessible entrance” not independently
accessible or by access code. No van-accessible space. Photos (11/4/08):
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Main entrance (accessible entrance sign at bottom right of building):
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Back entrance view- not independenly accessible:
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Ward Six, Precinct 2 (Ciampa Manor): Constituent report: Entrance not capable of
being operated without assistance. Exterior viewed by writer: No accessible
entrance signage posted (main entrance includes gate less than 36 inches wide). Nc
van-accessible parking. [in 2006, iterior was viewed: main entrance led to a down
stairs polling room and no accessible interior route available.]

Ward Six, Precinct 3 (Chapel Street church): No van-accessible space.

Ward Seven, Precinct 1: (TAB building): Photos taken during Primary voting day,
9/16/08:

Van access denied:
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Ward Seven, Precinct 3 (Teele Square Fire Station): No accessible entrance offered.
Sidewalks from all sides not continuous or unobstructed; width of sidewalk from
curbcut obstructed, preventing 36 inch continuous path to entrance. No van-
accessible space, no drop off available. [in 2006, poll workers interviewed and
displayed significant antipathy towards voters with disabilities not voting absentee.
Discarded voter materials and books covered the “disabled voters” table. No
interior accessible route.] (11/4/08 photo on Somerville journal website showed no
accessible entrance again.)

4 Photos from primary voting day, 9/16/08 follow.

Sidewalk obstructed on alil sides. This is approach from Holland Street.

Only available polling entrance:
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No alternate accessibl rance pravided:
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March 18, 2009

The Honorable Charles Schumer, Chairman
The Honorable Bob Bennett, Ranking Member
Committee on Rules and Administration
United States Senate

Washington, D.C. 20510

Hearing on “Voter Registration: Assessing Current Problems” (3/11/09)
Dear Chairman Schumer and Ranking Member Bennett:

On behalf of the American Civil Liberties Union (ACLU), its over half a
million members, fifty-three affiliates nationwide, and countless additional
supporters and activists, we commend the Committee for holding a hearing
to explore the problems in our current voter registration system. We thank
the Committee for allowing us to submit this letter for the hearing record
documenting registration problems citizens encountered during the 2008
election cycle.

Introduction

According to the Cooperative Congressional Election Survey, 4 million
registered voters did not vote in the 2008 presidential election because of
administrative problems.' Another 4 million to 5 million people reported
administrative problems as the reason for not registering.” In order for the
United States to continue as one of the world’s leading democracies, it must
ensure all eligible citizens are able to register and cast their ballots.
Unfortunately, onerous requirements and extensive problems with our
country’s voter registration system have disfranchised millions of voters.

The ACLU’s Voting Rights Project has documented many of these problems
and has litigated cases across the country to protect our citizens’ rights to
register and cast a ballot. This letter will summarize some of the registration
issues that stood as both administrative and legal obstacles to voters during
the 2008 election.

xvar Registration. Assessing Current Problems: Hearing Before the S. Comm. on Rules
and Administration, 111" Cong. 1 (2009) (statement of Siephen Ansolabehere. Professor.
Department of Government. Harvard University, Cambridge. MLAL), available at
hup://rules.senate. gov/public/index.cfm?Fuse Action=ConunitteeSchedule. Testimony&Hear
ing_{D=c33b5ae8-ace8-413e-85db-a256ce6109f6&Witness [D=e394ba39-8bf4-441c-Bed3-
6e8c68c4b23.

E Id.; see also Editorial, Shut Out at the Polls, WASH. POST, Mar. 16, 2009, at A16,
available ar hip:/fwww washingtonpost.comywp-
dyn/content/article/2009/03/15/AR2009031501668.htmli ?referrer=emailarticle.

1
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Processing of Registration Forms and Absentee Ballots
In September 2008, in letters to the Senate Judiciary Committee, House Judiciary Subcommittee

on the Constitution, Civil Rights, and Civil Liberties, and the House Administration
Subcommittee on Elections, the ACLU discussed its concerns that DOJ was failing to assist state
election officials in facing the unprecedented administrative challenge of backlogged registration
applications.” In 2004, DOJ received many complaints from people who said they were
registered to vote, but had not appeared on the voter lists.* Frequently, these people were newly
registered voters whose applications had not been processe:d.5 We expressed concern, based on
this past experience, that state election officials’ failure to process applications, to resolve
eligibility prior to rejection of applications, or to clear backlogged new applications would
disfranchise many citizens, especially minority and young voters.

As predicted, in the 2008 election season, citizens registered to vote in record rates.
Unfortunately, in many instances, election officials failed to process voter registration forms and
absentee ballot applications on a timely basis thereby preventing citizens from voting. During
the monitoring of the election, the ACLU received calls from people who said the registration
forms they filled out at their local motor vehicle offices had not been processed, or that,
similarly, their requests for absentee ballots had not been processed or the requested ballots were
not received in time to vote.

Registration List Matching Issues
Much of the ACLU’s 2008 election litigation dealt with voter registration list problems. State

party officials challenged registered voters and voter registration applicants as non-residents
based on various database matches or comparisons. For example, in Montana, Republicans
challenged 6,000 potential Democratic registered voters as non-residents prior to the 2008
election because their names appeared on a U.S. Postal Service change of address regisiry. The
Secretary of State, however, instructed the counties involved not to process the challenges. A
federal court, in a suit brought by the Montana Democratic Party, later ruled that the “timing of
the challenges is so transparent it defies common sense to believe the purpose is anything but
political chicanery.”

In other states, election officials pressed for voter database matching. For example, Georgia,
relying upon a comparison of voter registration lists with drivers’ license lists, sent letters to

3 Letter from Caroline Fredrickson, Director and Deborah J. Vagins, Legislative Counsel, Washington Legislative
Office, American Civil Liberties Union to Chairman Patrick Leahy and Ranking Member Arlen Specter, Committee
on the Judiciary, United States Senate (Sept. 9, 2008) (on file with authors), available at
hup://www.aclu.org/images/asset_upload file353 36689.pdf; Letter from Caroline Fredrickson, Director and
Deborah J. Vagins, Legislative Counsel, Washington Legislative Office, American Civil Liberties Union to
Chairman Jerrold Nadler and Ranking Member Trent Franks, Subcommittee on the Constitution, Civil Rights, and
Civil Liberties of the Committee on the Judiciary and Chairwoman Zoe Lofgren and Ranking Member Kcvin
MeCarthy, Subcommittee on Elections of the Committee on House Administration, United States House of
Representatives (Sept. 23, 2008) (on file with authors), available at
hetp://www.aclu.org/images/asset upload file396 36895.pdf.
* Lessons Learned in the 2004 Presidential Election: Hearing Before the Subcomm. on the Constitution, Civil
Rights, and Civil Liberties of the H. Conun. on Judiciary, 110th Cong. 3 (July 24, 2008) (Statement of Gilda R.
Paniels, Asst. Professor, Univ. of Baltimore School of Law).

1d.
¢ Montana Democratic Party v. Jacob Eaton, Case 9:08-cv-00141-DWM, at 10 (D. Mont. Oct. 8, 2008).
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5,000 voters or applicants for registration advising them that they would not be allowed to vote
in the November 2008 election unless they submitted proof of citizenship. A three-judge court
ruled that the database matching constituted a change in voting that first required pre-clearance
by the Department of Justice under Section 5 of the Voting Rights Act. The court further
required the state to notify all those who had been sent challenge letters that they would be
allowed to vote on Election Day through a special procedure ordered by the court, after which
their votes would be counted if they established their citizenship.7

In Ohio, the state Republican Party atternpted to purge registration lists and/or challenge newly
registered voters whose information did not perfectly match Department of Motor Vehicle
records. In fact, almost a third of all newly registered voters in Ohio had some problem with the
database match. Not surprisingly then, on Election Day, the ACLU received calls on its voter
protection hotline from people who showed up at the polls to vote, but whose names did not
appear on the registration lists.

Time Periods for Registration Prior to an Election
Currently, there is a patchwork of laws across the country with varying registration requirements

for individuals who move less than 30 days before an election. Relocating from one state to
another should not cause someone to lose his or her right to vote. In practice, however, these
laws can prevent citizens from voting, and often disproportionately impact young voters and
military families who are frequently more mobile. Moves within a state can be even more
complex, with rules sometimes depending on when the voter moved and whether the voter
moved across precinct, city, or county lines. In Ohio, the ACLU even documented problems
where voters were threatened with prosecution for requesting ballots if they had not been
registered for 30 days in advance of the November 2008 election. Such complexity breeds
confusion and calls out for a simplified standard.

Proof of Citizenship for Voter Registration

Proof of citizenship requirements have also deprived many people of the right to vote. For
example, Arizona voters approved a proof of citizenship requirement for voter registration in
2004. Between January 2005 and the fall of 2007, 31,550 voter registration applications were
rejected for failure to provide proof of citizenship. Only 11,000 of the total were subsequently
able to register, even though some 90 percent of the applicants claimed the United States as their
place of birth. The district court upheld the constitutionality of the proof of citizenship statute in
a challenge brought by several plaintiff groups.8

Student Voter Registration Requirements

The ACLU has found that students in several states have been subjected to improper residency
challenges. Many local jurisdictions apply a special, and unconstitutional, presumption that
students cannot be residents of the places where they attend school. For example, the ACLU
worked on behalf of students at Georgia Southern University in Statesboro, who had been
challenged as non-residents. Currently, the ACLU and other organizations are investigating
complaints from students attending Georgia Southern College in Cochran, who were denied the
right to vote in 2008 because they were not deemed to be local residents.

" Morales v. Handel, No. 1:08-CV-3172 (N.D. Ga. Oct. 27, 2008).
8 Intertribal Council of Arizona, Inc. v. Brewer, No. CV06-01362 (D. Ariz. Aug. 20, 2008).
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Georgia was not the only instance of local officials dissuading students from registering in 2008.
This past fall, a registrar in Virginia incorrectly advised students attending an in-state university
that their parents would not be able to claim them as dependents on their federal income tax
returns if they registered to vote in Virginia. To help disseminate corrective registration
information, the ACLU of Virginia faxed letters to 30 local registrars in Virginia urging them to
allow students to register to vote where they were attending school. The ACLU of Virginia also
sent letters to local Virginia papers setting out the legal standards for student registration.

Homeless Voter Registration Reguirements

There are also inconsistent standards for homeless voter registration. A person need not have a
home in order to register and vote, but that fact is not widely understood. Only thirteen
states have enacted homeless voting rights statutes. Fifteen others have some sort of written
policy or formal opinion allowing homeless voter registration. The remaining states rely on
judicial decisions or informal guidance, and too often that information does not filter down to
lower level election workers. Even those states that have statutes or binding decisions protecting
homeless voter registration have widely varying requirements. For example, some require a
mailing address while others do not; some will accept a post office box while others will not.
The resulting inconsistency operates as a barrier to full participation by homeless Americans, a
disproportionate number of whom are veterans of our military.

Felony Disfranchisement Laws and Misinformation
In a recent report, the ACLU and the Brennan Center documented that confusing and highly

varied state laws regarding voter registration for citizens with a past felony conviction have led
to the dissemination of incorrect information regarding those citizens’ ability to register.”
Inaccurate information regarding registration eligibility has lead to widespread disfranchisement
of eligible voters across the country.'® For example, in February 2009, the ACLU filed suit in
South Dakota against state and local election officials who refused to allow people to vote who
were convicted of offenses, but not sentenced to prison, despite state law which allows such
persons to vote.

In Alabama, the ACLU is challenging that state’s lack of clarity over what crimes are
disfranchising. The legislature has compiled a short list of such offenses; however, the state’s
Attorney General has compiled a much more extensive list that is being used to prevent people
from voting. Such unnecessary and confusing registration standards have led to the
disfranchisement of untold numbers of would-be voters in Alabama and have left litigation as the
only option to clarify the standards for an eligible citizen’s right to vote.

Finally, the ACLU is also challenging a state law in Arizona that does not allow individuals with
former felony convictions to register and vote until they have paid all their court costs, fines, anc
restitution associated with their sentence. The plaintiffs contend that conditioning the right to
vote on the payment of any fee is in the nature of a poll tax in violation of the Twenty-Fourth
Amendment. The complaint was dismissed by the district court and is now on appeal.

? ERIKA WOOD & RACHEL BLOOM, DE FACTO DISENFR ANCHISEMENT 6 (2008), available at
hutp://www.aclu.org/pdfsfracialjustice/defactodisentranchisement_report,pdf.
10
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Conclusion

We appreciate the Committee’s examination of the problems associated with our country’s
current voter registration system. Due to inconsistent information, onerous requirements, and
improper election administration our registration system all too frequently robs citizens of their
fundamental right to vote. Reforming our nation’s registration system, with appropriate
safeguards, should be a high priority for Congress. We look forward to working with the
Committee as it seeks solutions to these problems and expands voter access.

If the Committee would like any additional information regarding the summaries described
above or has any additional questions, please contact Deborah J. Vagins at (202) 715-0816 or

dvagins @dcaciu.org.

Sincerely,

(b —

Caroline Fredrickson
Director
ACLU Washington Legislative Office

L WA« Mauatel
Laughlin McDonald

Director
ACLU Voting Rights Project

ko) —
Deborah Vagins

Legislative Counsel
ACLU Washington Legislative Office

cc: Members of the Senate Committee on Rules and Administration
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® ACORN

Association of Community Organizations for Reform Now

The Honorable Charles Schumer

Chairman, Committee on Rules and Administration
United States Senate

30 Russelt Office Building

Washington, DC 20510

The Honorable Bob Bennett

Ranking Member, Committee on Rules and Administration
United States Senate

30 Russell Office Building

Washington, DC 20510

Dear Chairman Schumer and Ranking Member Bennett,

Thank you, on behalf of the more thank 400,000 member families of the ACORN
(Association of Community Organizations for Reform Nowj) for the opportunity to
submit this testimony on the important work of voter registration and ways to improve
the process of including all Americans in our democracy.

Although decades of work by civil rights advocates and civic groups — with the help
of laws like the Voting Rights Act and the Nationat Voter Registration Act (NVRA} -
have reduced barriers to registration and voting for many Americans, too many
obstacles remain in the way of full civic participation.

Registration rates for African Americans lag Whites by 10 percentage points (71
percent to &1 percent}. Latinos {54 percent} and Asian Americans {49 percent)} lag
even further. Only half of eligible young Americans, ages 18-29, are registered to
vote. Low income people vote at much lower rates than the more affluent. These
disparities in electoral participation weaken our democracy and distort public policy
by making elected officials less accountable to citizens from disenfranchised
communities.

In order to reduce these disparities in our electorate and help build a more truly
representative American democracy, ACORN has conducted major, non-partisan
voter registration drives in the last several years—talking face to face to millions of
Americans about the importance of voting, and helping people complete and
submit voter registration applications.

In 2008 ACORN surpassed its goals by collecting and submitting more than 1.3 million
voter registration forms from Americans living in low income and minority
communities. Based on past studies of voter registration drives and samples from our
own work, we estimate that seventy percent {over 200,000} of these applications
resulted in keeping existing voters on the rolls or adding new voters to the rolls:
Hundreds of thousands of young, minority, and low-income citizens registered for the

Washington DC Office: 739 8th Street SE - Washington, DC 20003
202-547-2500 - fax: 202-546-2483 — www.acorn.org - emaik natacomde@acom.org
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first time, while hundreds of thousands of otherwise eligible voters updated their voter
registrations to their current address.

Voter registration drives by civic groups confributed to a surge in voter turnout
among young people, people of color, and low-income citizens, making the 2008
electorate more representative of America than in previous elections. Below, we
share some of the information about how we conducted this work, challenges we
faced, and our recommendations for involving all Americans in our democracy.

How ACORN conducted ifs voter registration work

In 2008, ACORN implemented the most sophisticated quality-control system in the
voter engagement field. Each application collected was examined by independent
staff for completeness and tagged and bundled so we could tell which employee
gathered it. Registratians were entered into a database by an outside vendor, and
call centers made several attempts to reach each and every registrant to verify their
information. Where we were able to do so, ACORN worked to “cure” incomplete
registrations by contacting voters to get information about missing or inaccurate
entries—such as county or zip-code information—that could cause a registration to
be rejected.

ACORN turned applications in to election officials in three stacks with separate,
detailed cover sheets: 1} those that ACORN believed were complete and ready for
processing, 2) those that required additional information and 3} those that ACORN
thought were suspicious and should be carefully reviewed by election officials in
order to verify the authenticity of the information on the applications.

Election officials generally recognized ACORN's good work and praised our quality
control systems. In the course of our voter registration drives, ACORN routinely met
and communicated with state and local election officials to review the quaiity of our
work and to establish cooperative relationships.

Unfortunately, a few election officials either ignored ACORN’s attempt to notify them
of applications that needed further review or did not conduct such areview. In all
cases, ACORN staff and lawyers sought to work closely with election officials to
resolve any probiems and make the process of enfranchising American citizens as
efficient as possible.

Understanding voter registration drives

In the course of this work, ACORN hired more than 12,000 workers to help people
register to vote and verify their information. As with any business or agency that
operates at this scale, there are always some people who want to get paid without
doing their job, or who aim to defraud their employer. Any large department store
will have some workers who shoplift. Any large voter registration operation will have
some workers who turn in bogus registration forms - not because the “Jimmy Johns"
whose name they put on aregistration form will ever attempt to vote on Election
Day. but because they want to get paid without actually making the effort to help
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register actual voters.!

ACORN has a zero-tolerance policy for any employee deliberately falsifying
registrations, and in the cases where our internal quality controls identified this
happening, we fired the workers involved and turned them in to election officials
and law-enforcement.

Conftrary to rumor, ACORN paid its canvassers by the hour, not by the card.

Fortunately, only a small fraction of the workers we hire try to defraud ACORN in this
way, but we have a significant stake in making sure employees know we will fire
them and encourage prosecution when we catch them.

No criminal charges related to voter registration have ever been brought against
ACORN itself or its partner organizations. Convictions against individuatl former
ACORN workers have been accomplished with our full cooperation and often at our
suggestion using the evidence obtained through our quality control and verification
processes — evidence which, in most cases ACORN called to the attention of
authorities. Press stunts notwithstanding, ACORN's staff and attorneys have not
received notification or information indicating the organization itself is under
investigation by any government entity anywhere in the country.

Some poorly-reported media accounts further conflated instances of frauduient
voter registration cards, which constituted no more than a percent or two of all the
applications we coliected with the more routine problems endemic to any effort fo
collect large amounts of information from the field such as incomplete voter
registration cards {applications missing information}, handwriting errors, or cards
where the voter entered emoneous information or submitted a card not realizing he
or she was already on the rolls.2 These distinctions are important yet some media
outlets reported on voter registration without discussing them.

Predictably, however, partisan forces fried to use these isolated incidents to incite
fear of widespread voter fraud. In 2008, ACCORN staff and volunteers had to contend
with break-ins and vandalism to their offices, racist harassment messages, and death
threats as they went about the work of helping their fellow citizens register to vote.

The numerous attacks on ACORN voter registration drives and the inflammatory
media reports were all based on the same false and discredited premise: that a
voter registration application that contains incorrect information represents an
attempt, or at least an opportunity, for someone to commit “voter fraud," i.e. cast an

! For example, a number of news reports made much of a voter registration card turned into election officials in
Lake County Indiana with the name “Jimmie Johns™--a local sandwich shop. What they almost all failed to
report that ACORN’s Quality Control staff had attached a “problematic card report coversheet” which stated this
very fact,

2 While there is very little research in this area, a comparison of voter registration records from the state of
Pennsylvania indicated that cards collected by civic groups had a lower rate of errors than those that voters
completed on their own or while doing business in government offices.
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improper ballot. As numerous studies and reports by responsible media have
demonstrated, this is simply not the case. °

Fraudulent voting itself is close to non-existent in the United States, and there has
never been a single documented instance of a fraudulent voter registration form
resulting in an improper vote. Even if someone wanted to influence the election this
way, it would not work. Election officials have to verify the identity of each registrant
and, if somehow a person made it onto the rolls improperly, they would be a sitting
duck to be nabbed and prosecuted as soon as they showed up to vote.

Why civic groups must furn problematic cards over to election officials

In aimost all states and localities, ACORN is required either by state law, local
election officials or good legal judgment to turn in every voter registration
application, even if ACORN supervisors know that the card is incomplete or fake.
Some states have explicit laws requiring the submission of all signed voter registration
applications. Other states or localities have policies that require that an application
be turned in within a given time period—implying that it must be turned in. in all
cases, it is election officials who have the final right and responsibility to determine if
a card is valid.

in every state, the worst possible decision an organization could make is discard a
registration application that turns out fo be valid, thus disenfranchising a voter. This
would be in opposition to our organizational goal of helping ali citizens register and
vote, and would be a legal liability as well. So the advice of our counsel has been in
almost every case to tumn in every single card, identifying in writing any suspected
problems.*

Improving the voter registration process

Voting rights and voter registration are fundamental components of our democracy
and should not be partisan issues. ACORN's voter registration work reached out to
and helped enfranchise American citizens from the most underrepresented and
disenfranchised communities.

As today's hearing of the Senate Rule Committee will undoubtedly demonstrate, the
U.S. Justice Department has an important role to play in the protecting of voting

* One of the more comprehensive studies on the topic is “The Politics of Voter Fraud” by Barnard professor Lori
Minnite. projectvote.org/fileadmin/ProjectVote Publications/Politics_of_Vater_Fraud_

* ACORN voter engagement and legal staff met with elections officials around the country as we
began our voter registration drive in 2007-8 and discussed our procedures with them. In only three
localities did elections officials ask us to turn cards we knew to be fraudulent into local law
enforcement rather than (as opposed to delivering them to the elections office with problems flagged).
Because this was allowable under these states’ laws, we agreed to do this only if we were 100% certain
that it could not possibly be an application from a legitimate voter—and that only occurred in one
place.
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rights for all our citizens. Existing laws make it clear that efforts to intimidate voters
and organizations helping them are criminal offenses. Aggressive enforcement of
these laws should be a high priority for the Justice Department going forward.

In considering longer-term legislation to address problems with the voter registration
process, it is worth bearing in mind the fact that in many other democracies, ensuring
citizens are registered to vote is a government responsibility ACORN's members and
staff would be the first to applaud a system that takes responsibility for addressing the
disparities in the electorate off the shouiders of community organizations. A system of
voter registration in which the government maintains and updates list of citizens who
can vote would allow community organizations to focus on talking to citizens around
public policy issues, rather than handling the mechanics of voter registration.

An important interim step in this direction would be to increase state compliance
with the Nationai Voter Registration Act [NVRA]. Passed in 1993, the NVRA was
intended to help close gaps in the electorate by requiring that states reach out to
register citizens through commonly used services: motor vehicle offices and public
assistance agencies.

To date, however, too many states have met the public agency provisions of the
NVRA with reluctance, resistance, or outright refusal. A 2008 report by Project Vote
and Demos, Unequal Access: Neglecting the National Voter Registration Act 1995-
2007, documented that the number of registration applications from public
assistance agencies was in fact at an historic low.

ACORN has worked with public officials and, where necessary, gone to court to see
that public agencies provide registration opportunities to the citizens they serve.

Missouri: A Success Story

A mode! of what can be achieved by bringing states into compliance with the NVRA
is the outcome of the 2008 federal case Acorn v. Scott in the state of Missouri.

In April 2008 a lawsuit, Acorn v. Scoft, was filed charging that the Missouri
Department of Social Services DSS had failed to fulfill its legal obligations to provide
voter registration services to all public assistance clients. The state’'s compliance with
NVRA had fallen from 1995-1996, when the state was a leader in registering voters
through public assistance agencies with over 143,000 registrations, to an appailing
15,500 public agency registrations in 2005-2006. “Substantial evidence"” of voting
rights violations cited in the Court’s ruling include emails between two DSS
employees acknowledging that voter registrations applications completed by clients
had been allowed to pile up for more than a year, through several elections.

On July 15, 2008 Judge Nanette K. Laughrey issued an order directing the Missouri
DSS to immediately comply with NVRA, The order instructed Scott and Luck to send
notice within five days to all DSS locations informing them that compliance with
NVRA was mandatory and required by law, with failures subject to citation for
contempt of court. Following this landmark ruling, the attorneys for the plaintiffs in
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ACORN v. Scott began negotiating a settliement with DSS, and opened discussions
with the state’s WIC program to improve Missouri's implementation of NVRA.

As a direct result of the court order, registrations through Missouri DSS agencies
skyrocketed in the six-week period following implementation: more than 24,000
Missourians registered fo vote through Missouri DSS agencies from mid-August
through the end of September. This six-week total surpassed the number of
registrations the state collected in public assistance agencies during all of 2005 and
2006 combined.

Such impressive results clearly indicate that Missouri's public assistance agencies
could have registered hundreds of thousands of voters over the last two years had
they implemented the law properly, and provide a perfect example of what can be
achieved when states comply with the NVRA and live up to their responsibility to
make voting easy and accessible for all Americans.

Any federal legislation or regulatory action regarding voter registration and election
participation should be considered with the goal of building a more inclusive and
representative democracy.

Sincerely,

3
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Maude Hurd
President, ACORN
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= ‘PRrROjJECT

March 17, 2008

The Honorable Charles E. Schumer, Chairman

U.S. Senate Committee on Rules and Administration
305 Russell Senate Office Building

Washington, DC 20510

Re: Voter Registration: Assessing Current Problems
Dear Chairman Schumer:

Advancement Project is pleased to accept the Committee’s invitation to provide follow-up
comments concerning the Committee’s March 11, 2009 hearing topic, “Voter Registration:
Assessing Current Problems.” We are a policy, communication and legal action civil rights
organization that supports organized communities in their struggles to achieve universal
opportunity and a just democracy. Voter protection is a central component of Advancement
Project's Power and Democracy program, which supports community-based efforts to increase
civic participation, improve election administration, and remove structural barriers to electoral
participation in low-income and minority communities.

Since its founding in 1999, and particularly in the years following the 2000 election debacle,
Advancement Project and its local community partners have been monitoring the administration
of registration and voting in several states, investigating inefficient and inequitable election
practices, and challenging state and local election officials where there have been legal and
constitutiona! lapses. During that time, as a result of increased scrutiny and activism from voting
rights advocates, as well as the efforts of several state and local election officials to institute
needed reforms, we have witnessed some incremental improvements in America’s system of
election administration. In addition, Congress’s passage of the Help America Vote Act of 2002
(*HAVA”) has brought about additional discrete reforms, including requirements that all states (1)
implement and maintain a unified, statewide computerized list of registered voters, and (2) offer
provisional ballots to any voter who appears to vote on Election Day, claiming to be registered
and qualified, but is not listed on the precinct register. Unfortunately, these reforms have proved
to be incomplete and inadequate. Indeed, some of HAVA’s well-intentioned “fixes” have
themselves created dramatic problems, because of the lack of uniformed, defined federal
standards, coupled with dramatically divergent interpretations of the same federal statutory
language by different state and local election officials and different federal courts.

1730 M Ry
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In November 2008, an energized electorate navigated complicated voter registration rules,
appeared to vote with necessary identification, and endured long lines to vote at record levels in
the presidential election. While the high level of voter participation shows that our democracy is
strong, a wide range of structural barriers to voter registration and voting persists. These barriers
— present at the federal, state and local level —— prevent full enfranchisement of all eligible
voters, particularly voters in low-income communities and communities of color.

These comments will review several of the major election administration barriers that
Advancement Project identified during and prior to the 2008 election season and then offer
several potential solutions that Congress could enact to improve voter access and reduce the
disenfranchisement that often resuits from election official errors, while still preserving electoral
integrity.

BACKGROUND

Despite the recent national focus on election administration, the United States is still a long way
from ensuring that every eligible voter is registered and able to cast a ballot that is counted. Some
obstacies are longstanding. Others sprang up more recently, as the unintended consequences of
legisiation meant to fix election problems. We discuss below six of the major election
administration problems that Advancement Project has encountered and worked to mitigate
and/or eliminate through its voter protection efforts:

» Voter registration barriers caused by identification matching procedures

¢ Overuse and misuse of provisiona!l ballots

« The threat of voter caging and unfounded challenges to voters’ eligibility

« Inadequate and inequitable polling place resources, including a lack of poll worker training
» Unauthorized purging of voter registration rolis

* Laws and practices that disqualify voters with felony convictions

While these flaws in election administration are widespread, they are not evenly distributed. Low-
income communities of color are disproportionately affected. The Help America Vote Act of 2002
— intended to remedy some of the list maintenance and other administrative deficiencies that
allowed for widespread disenfranchisement in the 2000 election -— has proved to be an
incomplete fix and a mixed blessing. Varying interpretations of the statute by state and local
election officials and the federal courts have led to alarmingly unpredictable resuilts, and all too
often disenfranchisement. In particular, HAVA’s flawed identification matching procedures and
provisional balloting system have created barriers to voter registration and voting, and those
barriers fall heavily on voters of color. Advancement Project supports amendments to HAVA to
address barriers that prevent full enfranchisement in our democracy. Correcting the shortcomings
of HAVA will ensure that the Act serves its original purpose to provide minimum federal standards
for “uniform and nondiscriminatory election technology and administration.” 42 U.S.C. § 15481.
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Another federal election statute, the National Voter Registration Act of 1993 ("NVRA"), requires
amendment and clarification to protect voters from unwarranted removal from the voter rolls. In
addition, Congress should enact new legislation, or empower the Election Assistance
Commission to establish appropriate uniform regulations, to ensure that our nation’s poll workers
are adequately trained and that each polling place is appropriately staffed with a sufficient
number of vating machines (in those jurisdictions where they are used), voting booths (in those
jurisdictions that use paper ballots), emergency ballots, telephone lines, and real-time
connections to the statewide voter registration database to prevent long lines, unnecessary
disenfranchisement resuiting from poll worker error, and to otherwise protect voters’ rights. In
addition, Congress should enact legislation to permit people with felony convictions who have
been released from confinement to vote in federal elections.

ANALYSIS

Voter Registration Barriers Resuiting from Misinterpretations of HAVA

HAVA was federal lawmakers’ response to the 2000 presidential election. The Act aims to restore
confidence in our election process by ensuring some degree of uniformity and equality in states’
administration of elections. Among other things, HAVA sets standards to improve the reliability of
voter registration lists. 42 U.S.C. § 15483. Unfortunately, because of a lack of uniform definitions
as to some crucial terms such as “jurisdiction,” some state legislators and election officials
misinterpret HAVA in ways that place onerous burdens on voter registration and voting —
burdens that Advancement Project views as illegal and unconstitutional — and that lead to
inconsistent and unpredictable enforcement of federal election law.

Under HAVA, states must attempt to match a voter applicant’s driver's license number or Social
Security number, and other personal information, against the state’s motor vehicle or the federat
Social Security Administration database. Although HAVA does not explicitly prescribe the
consequences of a matching failure and leaves to the states the “specific choices on the methods
of complying™ with its requirements, see 42 U.S.C. § 15485, Advancement Project believes that
the clear intent and purpose of HAVA was not to make successful database matching a
prerequisite to voting in any jurisdiction. Congress’s failure to articulate uniform and clear
standards for database list matching has wreaked havoc in many states. While most states honor
the spirit of HAVA by not refusing to register a voter applicant whose name and other personal
identification information does not match exactly with a record in the motor vehicle or Social
Security database, a few states use this database no-match as a reason to disenfranchise
otherwise eligible citizens.

In Florida, for example, the state legislature passed a law that makes an exact database match a
condition of registration. That statute was upheld by a divided panel of the Eleventh Circuit Court
of APpea!s against a claim that it violated HAVA and the materiality clause of the Voting Rights
Act.’ As the dissenting Eleventh Circuit judge explained, making matching a registration
prerequisite is problematic because “numerous administrative and technological barriers, such as

" Florida State Conference of the NAACP v. Browning, 522 F.3d 1153 (11th Cir. 2008) (vacating district court's
preliminary injunction enjoining Florida’s “no match, no vote” statute, § 97.053(6), Fla. Stat. as preempted by
HAVA and the materiality clause of the Voting Rights Act).
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computer glitches or human error . . . make the possibility of non-matches for qualified voters a
strong possibility.” Moreover, matching errors are more common among voters of color. During
2006 and 2007 in Florida, the majority (66 percent) of would-be voters disenfranchised by
matching problems were African American (26 percent) and Latino (39 percent), although they
made up only 28 percent of the applicant pool.?

Likewise, in other states, HAVA matching practices may inadvertently disenfranchise eligible
voters. In Missouri, although the state has a policy of allowing voters to cure matching problems
at the polls and vote by regular ballot, the practical effect of a failed match is to prevent the
printing of that voter's name to the poll list and prevent the voter from receiving information about
his or her assigned polling place — thereby throwing a voter's registration into fimbo and
significantly increasing the likelihood that the voter will be effectively disenfranchised.

Even in states where database matching is not a prerequisite to voter registration, the matching
process flags voters and makes them vuinerable to challenges to their eligibility. For example, in
2008, Ohio and Pennsylvania did not require matching as a precondition to registration. However,
the Republican parties in those states signaled their intent to challenge unmatched voters’
eligibility and thereby force such voters to cast provisional ballots—-which may be rejected for a
range of administrative reasons unrelated to the voters’ eligibility. Thanks to aggressive advocacy
by Advancement Project and other advocates, the state Republican parties did not follow through
on their threats to file mass challenges to non-matched voters in Ohio or Pennsylvania in this
election cycle. Nevertheless, the matching processes dictated by HAVA, coupled with state
challenger laws, create a risk that unmatched voters may be disenfranchised in future election
cycles.

Overuse and Misuse of Provisional Baliots

Section 302(a) of HAVA was enacted to ensure that all voters in federal elections have access to
provisional voting in cases where they do not appear on the precinct list or an election official
raises some other challenge to their eligibility. 42 U.S.C. §§ 15482(a). But states’ implementation
of provisional voting has made this federal protection a mixed blessing at best. Indeed, poor
interpretation or implementation of Section 302(a)’'s requirements at the state level sometimes
causes the very type of disqualification and disenfranchisement that the statute was created to
fix.

Advancement Project investigated provisional ballot use and misuse in the 2006 general election
in Ohio and Florida and issued a report that documents a constellation of problems. For
example:

« Poli workers directed voters to the wrong voting location, or failed to direct them to the
voting location assigned to their precincts, causing their provisional ballots to be rejected
under state faw

* Provisional ballots were rejected under state faw because of administrative errors, such as
incomplete envelopes and missing signatures

21d. at 1176 n. 5.
*id.at1176 n. 4.
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Provisional Voting: Fail-Safe Voting or Trap Door to Disenfranchisement? (Advancement Project,
2008), available at http.//www.advancementproject.org/ pdfs/Provisional-Ballot-Report-Final-9-16-
8.pdf. Although data on the states’ use of provisional ballots in the 2008 presidential election
cycle is not yet fully available, Advancement Project suspects, based on it prior research, that
significant problems with provisional ballot administration likely recurred. In Ohio, for example,
voters cast 206,155 provisional ballots in 2008 — a record number — of which 39,845 (or, over
19%) were rejected. Our review of calls to non-partisan voter hotlines reveals that misdirection
from poll workers caused some voters to cast a provisional ballot in the wrong precinct.

A whole set of problems flow from state laws that require the disqualification of provisional ballots
cast in the “wrong precinct” — i.e., at a voting location other than the one assigned to the voter's
precinct of residence. Advancement Project contends that such “wrong precinct’ rules
misconstrue and violate HAVA’s provisional ballot guarantee. Even assuming that such rules are
facially legal, as some courts have held,* they are being applied in ways that violate voters’ rights
under HAVA and the due process clause of the Fourteenth Amendment. The problems center on
the process encountered by voters on Election Day, which is fraught with errors and lapses on
the part of poll workers. Too often, if a voter's name is not on a precinct roster, poll workers
simply issue the voter a provisional ballot — without bothering to check whether the voter is in the
correct location. This problem is compounded in muiti-precinct polling places. Advancement
Project found that in many instances, voters whose provisional ballots were rejected as cast in
the wrong precinct were actually at the right polling place, but at the wrong precinct table. If poil
workers had instructed these voters to waik across the room, their votes would have counted.

Urban communities, where younger voters, voters of color, and lower-income voters tend to be
concentrated, are more vulnerable to disenfranchisement by the “wrong precinct” rule. Residents
of those communities are more likely to rent and to change residences frequently, resuiting in
more frequent changes in precinct assignments. in addition, urban areas tend to have more multi-
precinct polling places and numerous polls located within a neighborhood. When poll workers
issue provisional ballots that can never be counted, they transform a too! intended to protect
voters from disenfranchising administrative errors into a tool of disenfranchisement.

Unauthorized Purging of Voter Rolls

The National Voter Registration Act of 1993 (NVRA) limits the circumstances under which states
may remove voters from the rolls. 42 U.S.C. § 1973gg-6 (2008). In some cases, however, states
continue to purge voter rolls in ways that violate those fimits. For instance, less than a month
before the November 2008 election, Advancement Project obtained temporary federal injunctions
against election officials in Michigan and Colorado to stop illegal purging practices.® Both states

* Sea, e.g., Sandusky County Dem. Party v. Blackwall, 387 F.3d 565 (6th Cir. 2004) {reversing the district
court’s holding that HAVA requires provisional ballots cast out of precinct to be counted).

S Sea United States Student Ass’n Found. v. Land, 546 F. 3d 373 (6"‘ Cir. 2008) (denying stay of injunction
prohibiting rejection of voter registration when voter identification card was returned as undeliverable and
reinstating all registrations canceled for that reason), Common Cause of Colorado v. Coffman, Civ. Act. No. 08-
cv-2321-WYD, U.S. Dist. Colorado, trans. telephone conf. Oct. 31, 2008 (finding violation of federal law and
ordering secretary of state to cease removing any voters from the state voter registration database prior to
upcoming election).
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were disqualifying new registrants whose voter registration cards were returned as undeliverable.
As the Sixth Circuit found, that practice violates the NVRA's requirement that systematic purges
of voters whom an election authority believes have moved may occur only after a voter (1) fails to
return the residency confirmation notice sent by forwardable mail and (2) fails to vote or otherwise
confirm or update their voter registration information within the two federal general election cycle
following receipt of the notice. 42 U.S.C. § 1973gg-6(d). in addition, Colorado was continuing to
purge voters systematically in violation of the NVRA's ban on such purge programs within 90
days of a federal election, id. at § 1973gg-6(c)(2), until ordered by a federal judge to stop.

Michigan, like a few other states, also maintained a purge program whereby a voter's registration
was immediately canceled whenever the state received notification from another state’s driver's
licensing authority that the voter had surrendered his or her Michigan license and applied for a
driver's license in that state. This program results in the purging of approximately 70,000 voters
each year. Instead of sending a residency confirmation notice to the voter and waiting the
required two federal general election cycles, as required by Section 8 of the NVRA, Michigan
simply presumes that the voter who obtains an out-of-state license intends to change his or her
permanent residence for voting purpose and immediately canceled the registration. A federal
court has already determined that shortcut purge programs like this violate the NVRA ®

Inadequate Poll Worker Training and inequitable Polling Place Resources

There are no federal minimum standards for the training of poll workers. Nor are there any federal
standards for the allocation of poll workers to polling places — or for the provision of other
resources, such as voting machines, paper ballots, and electronic poll fists—which leads to
disparate Election Day experiences and the disenfranchisement of voters whose polling locations
are inadequately supplied.

Inadequate poll worker training causes numerous breakdowns in election administration, which in
turn cause disenfranchisement. Poorly trained poll workers may not know their state’s
identification requirements and so may demand excessive identification and thus disqualify
eligible voters. Not knowing how to handle voting technologies can cause machine breakdowns,
the excessive use of paper ballots, and long lines that in turn disenfranchise voters who cannot
wait hours to vote. See Poll Worker Training: Is Your State Complying with the Law?,
Advancement Project, Sept. 2008, available at

http://www.advancementproject.org/pdfs/vpp/poliworkertrainingbrief.pdf.

Likewise, inadequate and ili-distributed polling place resources are the cause of much
disenfranchisement through delay. In some jurisdictions, resource inequities disenfranchise
disproportionate numbers of low-income voters of color. A report by Advancement Project
predicted how, in states like Virginia, where there are insufficient guidelines in place to determine
where and how voting machines and other equipment should be allocated, precincts with high
concentrations of voters of color would have significantly fewer voting machines available —
which inevitably would lead to unacceptably long lines in those precincts, as compared to
majority-white precincts. End of the Line? Preparing for a Surge in Voter Turnout in the November

® See United States Student Ass'n Found. v. Land, 585 F. Supp. 2d 925, 940-43 (E.D. Mi. 2008).
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2008 General Election, 4, Advancement Project, Oct. 2008, available at
www.advancementproject.org. While full election and turnout data for the 2008 general election is
not available, anecdotal reports from Election Day show that Advancement Project’s predictions
were accurate.”

Voter Caging

“Voter caging” is a partisan, discriminatory method of challenging the eligibility of voters of color.
The term derives from the use of politically motivated, direct mailings that are sent to targeted
voters. Typically, a political party sends non-forwardable mail to the addresses of targeted
registered voters. If the mail is returned as undeliverable — e.g., because of a wrong apartment
number, incorrectly entered street address, some other possible data entry error in the address,
or because the notice was sent to the voter's registered physical address instead of the voter's
listed mailing address —the party adds that voter to what is known as a “caging list.” The party,
pursuant to a state chailenger statute, then challenges the eligibility of the voters on the “caging
list” on the ground that because the non-forwardable mail directed to the address was returned as
undeliverable, the applicant does not reside at that address and the registration is fraudulent.
Once a challenge is made to a voter’s registration, the voter must prove that her registration is
valid.

Voter caging and challenges have often been employed to disenfranchise voters of color. In
2008, state and local Republican Party organizations in Michigan threatened to compile lists of
voters whose names appeared on foreclosure lists and challenge those voters' eligibility. After a
federal fawsuit was filed to block challenges using foreclosure lists, the Republicans agreed not to
challenge voters on that basis.?

Eelony Disenfranchisement

Beyond the obstacles to enfranchisement caused by the administrative problems discussed
above, there remains one group of mentally competent citizens over the age of 18 banned from
voting in certain states. People with felony convictions are disenfranchised in most states while in
prison and on parole, and sometimes on probation. in a handful of states, people with convictions
remain permanently barred from the polls, even after completing their sentences. Even in states
that ostensibly restore voting rights upon completion of a sentence, administrative barriers and ill-
informed local officials can prevent re-enfranchisement. For instance, in one city in Missouri,
Advancement Project discovered that people who had finished serving time for felony convictions
were being prevented from reregistering by demands for documentation they could not provide.
Because of racial disparities in the criminal justice system, felony disenfranchisement
disproportionately diminishes the voting power of communities of color. Congress should explore
ways in which to end this disenfranchisement scheme that is inconsistent with principles of
fairness and an inclusive democracy.

7 See, e.g., Election Protection 2008: Helping Voters Today, Modernizing the System for Tomorrow, 18-20,
Lawyers’ Committee for Civil Rights Under Law, March 2009, available at
hitp://Avww.8860urvote. org/tools/documents/files/0077.pdf (summarizing hotline call statistics in Virginia).

8 See Maletski v. Macomb County Republican Party, No. 2:08-cv-13982 (E.D. Mi.) filed Sep. 16, 2008 and
settied Oct. 20, 2008.
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RECOMMENDATIONS

To address the election administration problems identified above, Advancement Project
recommends that Congress consider the following recommendations during the current session
of the One Hundred Eleventh Congress:

Promote voter registration modernization and Election Day registration. Congress should
enact legislation requiring states to modernize voter registration by automatically
registering all eligible voters to vote and permitting eligible voters who do not become
registered automatically to register to vote on Election Day. This will help ensure that
traditionally underrepresented groups, such as minority, low-income, youth and college,
and disabled voters — who are more likely to move frequently and are, therefore, more
susceptible to being removed from the voting rolls under the current system of registration
- are better able to participate fully in America's democracy.

Promote and support legislative reform of HAVA. Congress should amend HAVA to clarify
that HAVA-mandated matching processes may not be used to substantially delay or deny
a voter applicant’s registration; to prohibit the use of a matching failure as the sole basis
for challenging a voter’s eligibility; and to require states to count provisional ballots cast by
voters who appear to vote in the “wrong” precinct for all federal elections in which the
voters are eligible to vote.

Promote and support legislative amendment of the NVRA. Congress should clarify and
strengthen the NVRA to stop the unauthorized purging of voter rolls. These reforms should
include specifying that states may not purge new registrants based solely on returned
voter registration cards, or based on matches with other state databases, without giving
voters notice of their removal and an opportunity to reverse it if it is erroneous. In addition,
Congress should clarify that a voter registration form cannot be rejected based on an
omission of non-essential information that does not pertain to eligibility requirements under
state law. Likewise, the NVRA should be amended to clarify that state and local election
officials must distribute federal voter registration forms and process applicants who submit
completed federal forms, without imposing additional requirements, e.g., documentary
proof of citizenship, on those applicants.

Promote and support legislative reform to establish federal standards for poll workers.
Congress should set national standards for poll worker training and support that would
make training mandatory for all poll workers; require that training include hands-on training
and role playing; require that poll workers receive compensation for their attendance of
training; and require assessment of poll workers at the completion of their training.

Ensure adequate polling place resources and permit early voting. Congress should enact
legislation to require states in which voter lines were longer than 45 minutes in the 2004 or
2008 general election to submit a remedial plan to eliminate or minimize wait times.
Additionally, to reduce lines on Election Day, legislation should be enacted that requires
states to offer their voters early voting by regular baliot.
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* Prevent voter “caging.” Congress should enact legislation to outlaw the voter challenge
device known as “caging” that has been used to target voters of color. Political parties and
other private parties should be prevented from challenging voters based on returned mail
or a foreclosure list. In addition, challengers should be required to set forth specific
grounds for a voter's purported ineligibility under penalty of perjury, and any challenge to a
voter’s ineligibility should be required to be made before Election Day to prevent the chaos
and voter intimidation at the polls.

e End the disenfranchisement of people who have completed serving sentences for felony
convictions. Congress should enact legislation ensuring that people with feiony convictions
who have been released from confinement are not denied the right to vote, by requiring
states to allow them to vote in federal elections.

Advancement Project is pleased, at any time, to provide technical advice, assistance, testimony,
and consultation to this Committee as it moves toward the legislative reforms that will ensure that
all Americans have clear paths to the polis.

Sincerely yours,
/s/ Bradley E. Heard

BRADLEY E. HEARD
Senior Attomey

Email: bheard@advancementproject.org
Phone: (202) 728-9557, Ext. 310
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March 16,2009

Hon. Charles E. Schumer

Hon. Bob Bennett

United States Senate

Committee on Rules and Administration
305 Russell Senate Office Building

Dear Chairman Schumer and Ranking Member Bennett:

As a national non-partisan organization dedicated to protecting and enhancing the
democratic rights of U.S. citizens, Démos: A Network for Ideas and Action commends
the Senate Committee on Rules and Administration on its recent hearing on Voter
Registration: Assessing Current Problems, on March 11, 2009. Demos takes this
opportunity to submit the following comments on continuing serious problems with voter
registration experienced by millions of eligible voters during the most recent election
cycle. We hope that the Committee will embrace the opportunity to explore reforms in
election administration that can address these serious problems and ensure that every
American has the opportunity to register to vote and participate in the political process.

Denial of Voter Registration Opportunities to Low-Income Voters

Ensuring access to voter registration for low-income citizens, who all too often have
been left out of the electoral process because of unnecessary barriers to voter registration,
was a key priority for the Democracy Program at Démos during the 2008 election cycle. Our
research, investigation and advocacy revealed massive, long-standing failings in states’
compliance with Congress’ key initiative to ensure full access to voter registration for low-
income citizens, the National Voter Registration Act of 1993 (“NVRA™).

Through enactment of the NVRA in 1993, Congress aimed to increase voter
participation by simplifying “unfair registration laws and procedures,” especially for
historically disfranchised populations. Although the NVRA may be popularly known as the
“Motor-Voter” law because of its requirement for providing voter registration through state
DMV offices, an equally important part of the law is its requirement that state public
assistance offices (administering programs such as Food Stamps, TANF, Medicaid and WIC)
must provide voter registration services to all persons applying for benefits, recertifying their
eligibility for benefits, or recording a change of address.

Despite states’ obligations under the NVRA, data strongly suggest that public
assistance agencies across the country are not complying with their obligation to provide
voter registration services, D&mos’ research shows that between initial implementation of
the law in 1995-1996 and the most recent data reported by the EAC for 2005-2006, voter

"2 USC.§1973gg(a)1)
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registration applications from public assistance agencies have declined by 79 percent
nationwide. Nine states reported decreases of 90 percent or more.> Poor compliance with the
NVRA perpetuates an already troubling discrepancy in potlitical participation: nationwide, 80
percent of citizens in households making $100,000 or more are registered to vote, compared
with only 60 percent of citizens in households making less than $25,000.>

Representative of the problem, but by no means the only offender, was Missouri’s
Department of Social Services. The state of Missouri has a substantial income gap with
respect to those registered to vote: only 66 percent of adult Missouri citizens in households
making less than $25,000 a year were registered to vote in 2006 compared to 85 percent of
those in households making $100,000 or more. According to data from the FEC and EAC,
voter registrations from public assistance agencies dropped by 88 percent in Missouri
between 1995-1996 and 2003-2004.

Field investigations confirmed what the numbers strongly suggested, specifically, that
the agency was not providing the opportunity to register to vote to every individual who
applied, recertified, or changed an address in connection with public assistance benefits, We
notified the Secretary of State and agency Director about our findings. When we received no
response that the offices would change their practices, Démos — together with partners
including Lawyers® Committee for Civil Rights Under Law, Project Vote, and a pro bono law
firm — filed a complaint in federal district court and requested a preliminary injunction for
immediate relief in light of the then-upcoming election.

On July 9, 2008, the Court heard testimony from eleven witnesses and accepted
extensive written submissions from the parties. Less than a week after the hearing, on July
15, the Court issued the preliminary injunction we had requested, finding that Missouri DSS
had violated the NVRA by failing to provide plaintiffs — and tens of thousands of other low-
income Missourians — with the opportunity to register to vote required by the NVRA.* The
state’s own documents confirmed that the state was short by approximately one million of the
number of voter registration applications that would have been necessary to provide required
voter registration services to DSS clients between 2003 and 2008. Other evidence showed
that voter registrations applications completed by clients had been allowed to pile up on a
caseworker’s desk for more than a year without being submitted to election authorities for
processing, and that many local offices were simply unaware of their voter registration
obligations. Based on these and other violations, the Court directed the agency to

2 Douglas Hess and Scott Novakowski, Unequal Access: Neglecting the National Voter Registration Act
(Feb. 2008), available at http://www.demos .org/pubs/UnequalAccessReport-web.pdf. To put these declines
in context, it is important to understand that the maximum possible decline in voter registrations is 100%: a
100% decline means that the number of voter registrations at public assistance agencies has declined to
zere, with no further decline being numerically possible. Accordingly, a 79% nationwide decline in voter
registrations at public assistance agencies — with some states recording a 90% decline ~ indicates an
extremely grave compliance problem, approaching the outer mathematical boundary for a reduction in
voter registrations.

1d a3, citing Douglas R. Hess, Project Vote, “Representational Bias in the 2006 Electorate,” (2006),
Table 6: Household Income and Voting Behavior, available at http://www projectvote .org.

4 ACORN, et al. v. Scott, et al., 2:08-cv-04084 (W D. Mo., July 15, 2008), available at

http://www .demos.org/publication.cfm?currentpublicationID =39FFQ9AD-3FF4-6C82-
SC632CED7216F235.
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immediately comply with the voter registration requirements of the NVRA and adopt a
comprehensive plan on how to do so.

As a result, voter registration applications received at DSS offices skyrocketed.
Whereas all Missouri public assistance agencies had received a total of only 15,500
registration applications over a two-year period in 2005-2006, DSS alone has since received
over 70,000 registrations since August 2008 and the end of January 2009. The state’s public
assistance agency received over 12,700 registrations per month in five and a half months
since the court order went into effect - a staggering increase over its previous two-year
average of just 649 applications a month.

Démos is currently working in at least 10 states to overcome similar problems in
compliance with states’ voter registration obligations under Section 7 of the NVRA, and data
from many more states indicate the need for investigation and enforcement. This problem
affects millions of low-income persons who are missing the opportunity to register to vote at
a local public-assistance agency. For many low-income individuals, such agencies may be
their sole point of contact with the government, and sole opportunity to register to vote.
Ensuring states’ compliance with their obligations under Section 7 of the NVRA must be
a priority so that low-income citizens may register and participate in our political process,
as Congress had intended 15 years ago in passing the NVRA. We are encouraged that
the Voting Section of the U.S. Department of Justice, after years of neglecting its
responsibility to enforce Section 7 of the NVRA, has entered into settlements with two
states in the past year after we met with the leadership of the Voting Section last year.’
However, there is much more work to be done to fulfill the promise of the NVRA for
ensuring the political participation of low-income citizens.

Denial of Voter Registration Opportunities to Veterans

As this Committee is aware, many of our nation’s veterans experienced serious
obstacles to voter registration and the vote prior to the 2008 presidential election. Many
veterans reside for extended periods at VA facilities -- nursing homes, emergency
housing, rehabilitative care centers, or some other type of facility with few on-site voter
registration services-- and some, especially those who are disabled, face significant
obstacles to traveling off-campus for voter registration.® This problem was exacerbated
prior to the 2008 elections by shifting and detrimental VA policies.

In the months preceding the 2008 presidential election, the Veterans Health
Administration issued and withdrew no less than three different policies on voter
registration. The first policy directive, VHA Directive 2008-23 issued on April 25, 2008,
required all VA facilities to develop comprehensive voter registration plans to assist
veterans in voting, required the VA to publicly post voter registration information for

® See DOJ NVRA settlements with Arizona (available at

http://www .demos .org/publication.cfm?currentpublication]D =BB58168C-3FF4-6C82-
SDECSF3E8A072061) and Illinois (available at

http://www.demos .org/publication.cfm?currentpublicationl D =5 1787F81-3FF4-6C82-
568C31CA2CEDD7CD).
©In 2006, 773,600 veterans obiained treatment at inpatient VA facilities. See

hup://www] va gov/opa/fact/vafacts.asp (last viewed September 6, 2008).
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veteran inpatients, and required that VA facilities provide absentee voter applications if
patients cannot leave the facility. Unfortunately, two and a half weeks later, it issued
Directive 2008-25, rescinding Directive 2008-23 and announcing a broad prohibition
against any third-party voter registration drives. In addition, the VA refused to accede to
state requests from California, Connecticut, Vermont, North Carolina, and Arkansas that
VA facilities serve as voter registration agencies and conduct voter registration
themselves (to obviate the problem of a lack of third party voter registration).” State
designation of federal agencies as voter registration agencies in provided for in the
National Voter Registration Act.?

We know from our work that this second policy inhibited voter
registration assistance at VA facilities. In mid-August of 2008, a colleague
forwarded an inquiry from a veteran who wanted to organize a group of veterans
to conduct non-partisan voter registration at a VA facility. After receiving
Directive 2008-025 and information about VA Form 10-0462 (which the group of
veterans would have needed to sign), he indicated that he felt it would be futile to
request approval to try to register veterans at VA facilities”

On September 8, 2008, after this Committee scheduled a hearing on the issue of
voter registration assistance for veterans, the VA rescinded Directive 2008-025 and
adopted its third policy on voter registration, Directive 2008-053. While an improvement
over the second policy, the registration problem remained as the directive required only
that each VA facility must adopt “a written published policy on voter assistance™ and that
information on registering and voting must be posted throughout VA facilities.!® The
new policy neither imposed any affirmative obligation on VA facilities and agencies to
register veterans and failed to clarify whether and to what extent outside groups would
actually be permitted to conduct voter registration activities. Indeed, the volunteers with
responsibility for the policy were prohibited from affirmatively offering voter registration
because each had to sign a form agreeing that (1) s/he would strictly limit voter
registration assistance to only those veterans who speciﬁcalliy requested it, and (2) s/he
would not encourage political participation through voting.!

Data collected by the U.S. Census Bureau indicate that a significant number of
veterans remain unregistered to vote. In fact, over 5.3 million veterans (23.2% of all
veterans) were not registered to vote in 2006.'2 There are also significant gaps in

7 See Written Testimony of Lisa J, Danetz before the Committee on Rules and Administration, United
States Senate, at 8 (September 15, 2008), available at hup://www demos.org/publication.cfm?current
EublicationID =B9461641 %2D3FF4 %2D6C82 %2D5A2FCOSFB2A30A6A.

42 U.S.C. § 1973gg-5(a)(3)(B)(ii).
° Written Testimony of Lisa I. Danetz, supra, at 7.
' VHA Directive 2008-053 at 4 b(1), available at
hap://www1.va.gov/VHAPUBLICATIONS/ViewPublication.asp?pub_[D=1756.
" See Transcript of Orat Testimony of Lisa J. Danetz before the Committee on Rules and Administration,
United States Senate, at 31 (September 15, 2008).
12 Source: U.S. Census Bureau, Current Population Survey, Voting and Registration in the Election of
November 2006, Table 15b, available at

http://www census gov/population/www/socdemo/voting/cps2006 heml,
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registration rates between more highly educated and affluent veterans and those with
lower education and lower income, indicating the need for greater voter registration
outreach among such veteran populations. In 2006, only 70 percent of veterans with a
high school diploma or less were registered to vote compared to 83 percent of those with
a baccalaureate degree and 88 percent of those with an advanced degree.!” Similarly,
only 73 percent of veterans in households with incomes below $25,000 were registered to
vote %ompared to 85 percent of veterans in households making $100,000 or more a

year.

During the last session of Congress, Senators Diane Feinstein and John Kerry and
Representative Robert Brady introduced legislation in the U.S. Senate (S. 3308) and
House of Representatives (H.R.6625) that would have required the Department of
Veterans Affairs to approve state requests for designation of VA sites as voter
registration agencies, in accordance with the National Voter Registration Act. The bills
also directed the VA to facilitate voter registration activities by nonpartisan organizations
and elections officials. The House passed the legislation but the Senate adjourned amidst
extensive negotiations in this Committee over the bill. Thus, voter registration of
veterans remains an issue, as does the sufficiency of voter registration opportunities for
many other citizens who interact with the federal government to receive, among other
services and programs, naturalization services at the United States Citizenship and
Immigration Services and Supplemental Security Income and Social Security Disability
Insurance from the Social Security Administration.

Voter Registration Problems Revealed By Provisional Ballot Usage

Experts estimate that as many as 3 million votes were lost in the 2000 election
because of registration problems alone.”® The Help America Vote Act of 2002 (HAVA)
and its provisional balloting requirement were a response to these widespread problems.
To ensure that no voter is turned away from the polls, provisional ballots are to be
distributed to individuals who, among other things, believe they are registered to vote but
whose names cannot be found on the voter rolls at the polling place. Provisional votes
are subsequently counted if election officials are able to verify that the individual is a
legitimate voter under state law.'® While provisional ballots can save votes, they are not
without their problems.'”

While provisional ballots themselves pose many problems, their use (and abuse)
is actually a symptom of a much more fundamental problem: a dysfunctional voter
registration system. Examination of provisional ballot data can thus shed light on the

B 1d.

' Source: U.S. Census Bureau, Current Population Survey, Voting and Registration in the Election of
November 2006, analysis by D&mos.

"% CalTech/MIT Voting Technology Project, Voting: What Is, What Could Be (July 2001).

S USC §15482.

"7 See e.g. Scott Novakowski, 4 Fallible ‘Fail-Safe’: An Analysis of Provisional Balloting Problems in the
2006 Election (Démos, November 2007), available at http://www demos.org/pubs/failsafereport.pdf; Scott
Novakowski, Provisional Ballots: Where to Watch in 2008 (Démos, October 2008), available at
hitp://www .demos org/pubs/provisionalbaliot_brief pdf; and Advancement Project, Provisional Voting:
Fail Safe Voting or Trapdoor to Disenfranchisement (September 2008), available at

hitp://www advancementproject.org/pdfs/Provisional-Ballot-Repont-Final-9-16-08 pdf.
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scope and character of the problems affecting our registration system. Nationwide,
hundreds of thousands, sometimes even millions, of voters who believe they have
properly taken the steps necessary to register to vote are showing up at the polling place
only to find their names omitted from the voter rolls. In many cases, their provisional
ballots are not counted.

Over 1.9 million provisional ballots were cast in the 2004 presidential election.'®
Sixteen states reported that over 1 percent of all ballots cast in that election were
prov1510nal Provisional ballots made up over 3 percent of ballots cast in six states and
over 5 percent in another three states.” In the 2006 midterm election, twelve states
reported that over 1 percent of ballots cast were provisional, with Anzona reporting a
provisional balloting rate of 4.7 percent and Ohio a rate of 3 percent

While nationwide data from the 2008 election is not yet available, Ohio is one
state that is again attracting attention for its high provisional balloting rate. Statew1de,
3.6 percent of votes cast were provisional, up from an already-high 3 percent in 20062
Franklin County, home to city of Columbus, had a rate of 5 percent and Cuyahoga
County, containing Cleveland, had a rate of 4.3 percenl

Such high numbers of provisional ballots and high provisional balloting rates are
indicative of breakdowns in our registration system. In most cases, provisional voters
clearly believe they have followed all the steps required to be registered to vote. In fact,
HAVA requires that each provisional voter sign an affirmation attesting that they are a
registered voter2* Calls received by the Election Protection hotline in 2006 confirm that
many voters given provisional ballots believed they had properly registered, some even
saying they had confirmed their registration status with election officials as recently as
the day before the election.”” Furthermore, numbers of provisional ballots cast do not
include the throngs of voters who were erroneously turned away from the polls without
being offerésd a provisional ballot or refused to cast one because they believed it would
not count.

'8 Kimball W. Brace and Michael P. McDonald, 2004 Election Day Survey (U.S. Election Assistance
Commission, 2003), http://www.eac gov/election_survey 2004/toc htm.
* Eagleton Institute of Politics, Rutgers University and Moritz College of Law, The Ohio State University,
Report to the U.S. Election Assistance Commission on Best Practices to Improve Provisional Voting
§02006) available at itp://www eagleton.mutgers.edu/News-Research/Provisionai Voting_VoterID htmnl.
Ibid.
2 U S. Election Assistance Commission, 2006 Election Administration and Voting Survey, available at
hitp://www eac .gov/program-areas/researchi-resources-and-reports/completed-research-and-
repons/election-day-survey-results.
# Ohio Secretary of State, 2008 Election Results, available at
gttg://www.sos.swte.oh us/SOS/elections/electResulisMain/2008ElectionResults aspx.
* Ibid.
M4 USC. §15482()(1),2)
 Scott Novakowski, A Fallible ‘Fail-Safe’: An Analysis of Provisional Balloting Problems in the 2006
glection (D&mos, November 2007), available at hitp://www.demos.org/pubs/failsafereport.pdf
Ibid.
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Just as troubling as high rates of provisional ballots being cast are the large
numbers of provisional ballots that are rejected. In 2004, over one in three of the 1.9
million provisional ballots cast were ultimately rejected.?’” In 2006, almost 22 percent of
the 791,483 provisional ballots cast were rejected”® Because HAVA left up to the states
the decision of which provisional ballots to count, states vary dramatically in their
rejection rates. In 2006, for example, rejection rates ranged from a high of over 93
percent in Kentucky to 1.6 percent in Oregon. The primary reason provided by the states
for rejecting provisional ballots that year was because voters were determined to be “not
registered.” The second most frequent reason was that the ballot was cast in the “wrong
precinct.”29 Thus, the majority of rejected provisional ballots in 2006 were discarded
because of problems directly related to voter registration.30 In these circumstances, not
only is our registration system failing our citizens, but the safety net designed to protect
them is also proving ineffective.

The widespread use of provisional ballots is indicative of fundamental, underlying
problems with our voter registration system. While increasing access to the franchise,
voter registration reform would also largely eliminate the problems associated with
provisional ballots. By tackling these problems, registration reform would reduce the
usage of, and problems related to, provisional ballots. Indeed, states that allow Election
Day or Same Day Registration report much lower numbers of provisional ballots. For
example, in 2006, Wisconsin reported 271 provisional ballots cast and Wyoming reported
only 22 statewide.>® After adopting EDR in 2007, lowa experienced a dramatic drop in
provisional ballot usage, from 14,661 provisional ballots in the 2004 election to only
4,725 in 2008.* North Carolina also experienced a huge drop: 92,533 provisional ballots
were cast in the 2006 general election, as compared to 53,972 in the high-turnout 2008
presidential election. Gary Bartlett, Executive Director of the North Carolina State Board
of Elections, has attributed this drop to the state’s use of Same-Day Registration.

Harassment of Voters Using Lawful Voter Registration Methods in Ohio

Other disturbing voter registration problems observed by Démos during Election
2008 included harassment of and unfounded accusations against lawful registrants by law
enforcement authorities in Greene County and Hamilton County, Ohio.

Under Ohio law, voters are permitted to register and cast an in-person absentee
ballot on the same day during the six-day window between the beginning of early voting
and the end of the registration period. This “Golden Week” for same-day registration in

¥ EAC,2004. See note [4],
B EAC, 2006. See note [7].
% In 2006, thirty states and the District of Columbia automatically rejected provisional ballots cast in the
wrong precinct even if they were cast in the correct jurisdiction or, in some cases, even the correct polling
lace.
b In 2006, 66 percent of rejected provisional ballots were discarded for the following reasons: the voter
was determined to be “not registered,” the voter’s registration was “not timely received” by election
officials, the voter was purged from the rolls, or because the provisional ballot was cast in the wrong
E)recinct or jurisdiction. EAC, 2006. See note [7].
"EAC, 2006. See note [7].
% Jowa Secretary of State 2008 Report, available at hup://www sos state ia us/pdfs/2008report pdf.
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Ohio extended from September 30 through October 6, 2008 in the recent presidential
election. Despite legal challenges to this registration procedure by the Ohio Republican
Party, four different federal and state courts upheld the lawfulness of this registration
method in decisions issued in late September 2008.>*

Despite the clear lawfulness of Ohio’s same-day registration procedure under both
Ohio and federal law, law enforcement officials in Greene County, Ohio, announced that
they were launching an investigation into voting by each of the 302 persons in Greene
County who registered and cast an absentee ballot on the same day during the period
September 30 through October 6. The Greene County sheriff announced the
investigation even though he acknowledged in news reports that he lacked any first-hand
reports or evidence that could support allegations of voter fraud. Instead, the only
grounds cited for the investigation were unsubstantiated “concerns” expressed in
telephone calls by members of the public who appeared to object to registration and
voting by students in the community, unaccompanied by any specific allegation of actual
fraud or other illegal conduct committed by any specific voter.

After learning of this disturbing threat of voter harassment, Démos immediately
drafted a letter to the Greene County Sheriff and Prosecuting Attomey stating that a law-
enforcement investigation based solely on the fact that a voter registered to vote using
lawful methods threatened the federally protected rights of Greene County voters under
Section 11(b) of the Voting Rights Act of 1965, among other protections.

Section 11(b) of the Voting Rights Act, 42 U.S.C. § 1973i(b), provides:

No person, whether acting under color of law or otherwise, shall
intimidate, threaten, or coerce, or attempt to intimidate, threaten, or coerce
any person for voting or attempting to vote, or intimidate, threaten, or
coerce, or attempt to intimidate, threaten, or coerce any person for urging
or aiding any person to vote or attempt to vote, or intimidate, threaten, or
coerce any person for exercising any powers or duties under section 3(a),
6,8,9,10,or 12(e).

Our letter pointed out that an investigation based on nothing more than a voter’s decision
to use a lawful method of registration would surely chill the willingness of voters in
Greene County to exercise their right to register to vote in future elections, and that it was
difficult to view such an investigation as anything other than unlawful intimidation under
Section 11(b) of the Voting Rights Act. We accordingly urged the Greene County
officials immediately to cease their investigation and we provided a copy of our letter to
the U.S. Department of Justice. Fortunately, within hours after we sent our letter, Greene
County officials announced that they were dropping their investigation.

3 Demos participated as counsel in defending the legality of Ohio’s same-day registration period in
conjunction with a variety of Ohio voters and advocacy groups. The litigation is described further in the
attached letter to Greene County officials dated October 10, 2008 (also available at:

http://www .demos org/pubs/GreeneCountyLetterFinal pdf)
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Officials in Hamilton County, Ohio also made highly publicized and unwarranted
allegations of voter fraud against some 600 Hamilton County voters who took advantage
of the same-day registration window during the 2008 election. In announcing the
investigation, Hamilton County Prosecuting Attomey Joe Deters declared “We know of
certain voter fraud.” However, after news reports noted that Mr. Deters was serving as
the Southwest Ohio Regional Chairman of the McCain campaign, Mr. Deters recused
himself from the investigation and tumed it over to a court-appointed special prosecutor.
In January 2009, the special prosecutor released a report establishing that the claims of
voter fraud were in fact groundless.” “Ultimately,” the report stated, “the investigators
discovered get-out-the-vote practices, sponsored by community organizations, which
took full advantage of this unique absentee-voting period, but no evidence that these
practices violated Ohio law,»?

Démos is concerned that these groundless accusations of voter fraud, and
unwarranted investigations of lawful voter registration, may chill lawful voter registration
activities. The Committee may wish to inquire whether the Voting Section of the U.S.
Department of Justice uncovered other instances of voter registration intimidation
through similar tactics during the 2008 election and, if so, what steps are being taken to
address this problem.

Conclusion

Deémos appreciates this opportunity to inform the Committee of the serious voter
registration problems that continue to impede and deter millions of citizens from full
participation in the political process. We look forward to working with the Committee
during this session on its continuing efforts to address and overcome these problems.

e b ,/ e . "/(
R
Miles Rapoport
President
Démos: A Network for [deas and Action
220 Fifth Avenue, Fifth Floor
New York, NY 10001

Lt V/,;%//
Brenda Wright

Legal Director, Democracy Program
Démos: A Network for Ideas and Action
358 Chestnut Hill Avenue, Suite 303
Brighton, MA 02135

(617) 232-5885

¥ Kimball Perry and Howard Wilkinson, "Deter Steps Out of Voter Probe,* Cincinnati Enquirer, October
20, 2008
¥ «“Vote fraud claims were wrong,” Cincinnati Enquirer, January 28, 2009, available at

tmv://news‘uincirmati,com/aggs/gbcs.dll/anic]e‘?AID=/AB/20090 128/ NEWS01/901280317/
®1d
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6930 Carroll Ave,, Suite 610

o Takoma Park, MD 20912 - (301) 270-4616
The Way . " (301) 270-4133 (fax) - info@fairvote.org
Democracy Will Be www.fairvote.org

March 11, 2009

U.S. Senate Committee on Rules and Administration
305 Russell Senate Office Building
Washington, DC 20510

Dear Committee Members:

Thank you for holding this timely and important hearing, Voter Registration: Assessing Current
Problems. As you will certainly hear from those invited to testify, our current voter registration
system is riddled with problems and susceptible to breaking down at several points throughout the
process—from filling out a registration form to voting on Election Day. In the November 2008
General Election, voters across the country were denied their right to vote because of bureaucratic
hassles, unclear directions and a system in need of a major overhaul.

Leading up to the November election, FairVote surveyed hundreds of local election officials in
counties in states of particular focus to the presidential candidates in order to better understand the
problems voters might face on Election Day. (See attached final report.) Among other key findings,
we determined nearly all of the jurisdictions prepared their machine and poll booth allocation plans
several weeks or months in advance of their states® voter registration deadline. Since many voters
register in the weeks leading up to the deadline, local officials were unprepared for the surge in
turnout, compared to previous election cycles. This problem, and others, could have been avoided if
the government took the position that it anticipates voter participation—and is not surprised by it.

Instead of anticipating participation, our current system expects voter apathy. Unlike most
democratic countries around the world, the U.S. has a self-mitiated, opt-in system of voter
registration where voters themselves are solely responsible for ensuring accurate and complete
voter rolls. We urge this committee to explore options that will move toward a system of automatic
voter registration, where citizens have the opportunity to opt-out of the process if they so choose.
Policies like systematically pre-registering 16-year-olds in high schools, automatically registering
any eligible voter who interfaces with a government agency and allowing citizens the opportunity to
correct any voter registration error on Election Day will dramatically improve our system, reduce
burdens on local officials and bring the United States into the international mainstream in this
important area.

Thank you again for holding this hearing. I hope this will be the first of many opportunities the
voting rights community will have to move our voter registration system into the 21 Century.

Sincerely yours,

(1 o

Rob Richie
Executive Director

FairVote Board of Directors: john Anderson o Edward Hailes o Hendrik Hertzberg
Malia Lazu o Pete Martineau o Krist Novoselic o William Redpath
Ken Ritchie o Cynthia Terrell o David Wilner
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Uniformity in Election Administration:
A 2008 Survey of Swing State County Clerks

National Edition
By Allison McNeely and Adam Fogel
October 27, 2008

Introduction

The Democracy SOS Project aims to increase transparency in election administration and
to monitor the actions of election officials, starting with Secretaries of State. This series
reports the resuits of surveys of county clerks in 10 “swing states” during the 2008
presidential election. FairVote staff and interns surveyed nearly every county clerk in
Missouri, New Mexico, Colorado, Pennsylvania and Virginia, as well as election officials
in counties with at least 500,000 residents in Ohio, Florida, Minnesota, Michigan and
Wisconsin,

We asked questions designed to shed light on the practices of the county, as well as their
interpretation and compliance with state law. We asked questions regarding the allocation
of voting machines and poll booths in order to assess the county clerks’ preparedness in
ensuring that there would not be long lines and everyone would be able to vote on
Election Day. We asked every county clerk if they planned to put together a written
allocation plan of their machines/booths to assess if these plans have been well thought
out. We inquired as to when draft and final versions of the ballot would be ready to assess
their clarity and ensure the public has time 1o review the ballot before Election Day,
which helps cut down the amount of time voters spend in the voting booth. Finally, we
asked abont the number of post-secondary institutions in each county and if they had on-
campus polling locations to evaluate accessibility for youth voters.

For our national survey, we phoned counties in the 10 states with populations over
500,000. In total, we attempted to contact 35 counties ~ spanning from 11 counties in
Florida to just 1 in Virginia and Wisconsin. Unfortunately, we were unable to reach ¢
counties out of the 35 called. These counties include Miami-Dade, Florida; Broward,
Florida; Hillsborough, Florida; Pinellas, Florida; Volusia, Florida; Jefferson, Colorado;
Wayne, Michigan; Macomb, Michigan; and Kent, Michigan, For a complete list of
counties, see Appendix A.
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Type of Voting Equipment and Number per Precinct

The first question we asked each county clerk clarified the voting equipment used in the
county as well as the number of machines per precinct. We looked up the machines used
in each county and whether or not they had central or precinct-based count on the website
verifiedvoting.org, and then compared the information to responses by the county clerks.
All the county clerks we spoke with were able to successfully state which types of voting
equipment they used and the number of machines per precinct. The most common types
of machines used are the optical scan and the DRE for accessible voting. A few counties
opted to use the automark, an accessible ballot marker instead of the DRE touch screens.
The number of machines per precinct varied greatly — some counties had 1 optical and 1
DRE per precinct,1 but each county had at least two machines of some kind per precinct.

Voting Equipment Used in Counties with Populations over 500,000

Optical Scan DRE TS/PB/Dial Automark

Number of Counties* 18 19 7

*Qut of 26 surveyed

The Help America Vote Act (HAVA) of 2002 does not specify what kind of voting
equipment states must use. Furthermore, there are no requirements for the number of
voting machines they have to put in each precinct. Requirements surrounding accessible
voting state there must be some kind of accessible voting machine available to voters at
each polling location, but not much more is required of the election official. The lack of
specificity in HAVA may explain why we found such varied results for the type of voting
machine used in the states and the numbers they allocated to each precinct. In short,
insufficient federal guidelines address the issue of voting system uniformity and their
allocation.

Allocation of Poll Booths in each Precinct

The next question sought to address how county clerks determine the number of poll
booths needed for the upcoming presidential election. This question was difficult for
many election supervisors to answer due to several states’ upcoming primaries; they were
not thinking that far ahead.

In general, election supervisors cited experience, past | Officials “did not say how
voter turnout, current voter registration, and precinct they used [voter
population most frequently as factors that they use to registration and previous
determine the number of booths needed. Some of the turnout] to determine an
more promising responses included references to a effective allocation.”

specific number of registered voters per voting booth
or DRE. Summit, Ohio and Qakland, Michigan will allocate 1 booth per every 100

voters. El Paso, New Mexico will allocate 1 booth per every 400 registered voters. For
the counties that only used DRE systems, Montgomery, Ohio will have 1 machine per

! Hamilton, Orange, Lee, Polk, and EI Paso counties




218

160 voters, Montgomery, Pennsylvania will have 1 machine per every 600 voters, and
Fairfax, Virginia will have 1 machine per every 150 voters.

Overall, not a single election official surveyed could refer to a specific scientific formula
that they use for calculating the number of booths needed. They did make reference to

empirical data such as past voter turnout or current voter registration, but they did not
specifically say how they use such numbers to determine an effective allocation.

Written Allocation Plan

We then asked election officials if they would be

preparing a written allocation plan of their poll booths | Only 16 out of 26
for the upcoming November election as a means of counties surveyed were
gauging their organization and planning. The plan preparing a  written
would simply state how many poll booths each allocation plan of voting
polling location in each county will receive on machines and booths.
Election Day.

Our survey found that the majority of election officials do have a written plan for poll
booth allocation, but a fair number of counties will not. Out of 26 administrators
surveyed, 16 expected to create a written booth allocation plan before Election Day.”

The most common reasons cited by county clerks for not creating a written allocation
plan were that the allocation of booths is based on what has been done in the past and that
the booths are stored at polling locations, so allocation does not change. Furthermore,
Oakland, Michigan, plans at the city level, so we cannot be certain of municipal level
preparation.

Readiness of Rough and Final Drafts of the Ballot

Next, we asked election supervisors when the rough and final draft of their ballot for the
presidential election would be ready as a means of understanding their election planning
timeline, as well as to find out when we would be able to see a copy of the ballot to
evaluate its clarity. We wanted to determine which
ballots were made available to the public for
comment and which ballots went through multiple
drafts or edits. In addition, giving voters the
opportunity to see the ballot before Election Day
encourages them to prepare to vote. This preparation
leads to voters spending less time in the booth, which in turn leads to shorter lines on
Election Day.

Dates for when the final
ballot would be ready varied
by several months across the
counties surveyed.

* Cuyahoga, Franklin, Hamilton, Montgomery (Ohio), Palm Beach, Duval, Lee, Brevard, Montgomery
(Pennsylvania), Bucks, Bernalillo, Arapahoe, St. Louis, Jackson, Fairfax, Milwaukee
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In general, we found that many officials were confused by the concept of a rough draft. It
appears that many election supervisors send the information for their ballot to the printer
after the certification date and then receive their ballots anywhere from a week to a
month after they are submitted. They consider these to be the final version of the ballot.
Those officials that did understand the difference between a rough and final draft of the
ballot were vague as to when a rough draft would be ready. Responses ranged from “after
the certification date™ to “no idea — probably September. " Some clerks did not know at
all.’ It is also possible that clerks did not understand the concept of a rough draft of the
ballot because they only print their ballots once.

All election officials were aware of when the final draft of their ballot for the presidential
election would be ready. Around absentee voting, 6 weeks prior and 30 days prior were

the most common answers. Dates for when the ballots would be ready spanned a
1(h6

significant range of time, the earliest answer was August 117 and the latest answer was

the day of the election.’

College Campuses and Polling Locations

The final question in the survey was

intended to determine which counties had ] D0?§ th? post-secondary
a post-secondary institution, and whether institution in your county have
or not there was a polling place on a polling place on campus?

campus. We were curious about the
placement of polling locations on campus
because in recent election cycles, on-
campus polling locations have had the
longest lines in the country.

Of the 26 counties surveyed, 24 have a ‘ S Yes62%
university, college, community college or
junior college in it. Of the 24 with a post-
secondary institution, only 15 counties
reported that they plan to have a polling
location on campus.® In general, counties
that had post-secondary institutions had more than one type of institution. Most do not
put polling locations on all of the post-secondary institutions in the county, only some of
them.

* Orange County
* Philadelphia County
3 Franklin, Summit, Polk, Brevard, Philadelphia, and Jackson Counties
® Palm Beach County
" Delaware County
¥ Cuyahoga, Franklin, Hamilton, Montgomery (Ohio), Palm Beach, Orange, Duval, Hennapm Allegheny,
Bemalillo, El Paso, St. Louis, Jackson, Fairfax, Milwaukee
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Officials provided a range of rationales as to why they put polling locations on certain
campuses but not others, Brevard Country, Florida reported not having any polling
locations on campuses because they wanted to stay away from schools due to logistics
concerns. Hamilton County, Ohio had to move its polling location off of the University of
Cincinnati campus due to campus construction. St. Louis County, Missouri will have one
polling location on a college campus but the official was unsure about the rest of the
campuses in its county. The official said that it just depends on the issues on the ballot.

Conclusions

We have concluded that in the largest counties of the swing states surveyed, there is
much work to be done to create uniform standards for the conduct of elections at the local
level. At a minimum, state and federal officials should implement policies encouraging
pre-election transparency and post-election accountability. Allowing for public input at
every stage of the election process—from ballot design to poll booth allocation plans—
would lead to far greater credibility in the electoral process and could prevent serious
oversights that impact voters. Post-election accountability should include a full review of
election preparation, quantitative measures tracking ease of voting (i.e. average time
waiting in line, average time to cast a ballot, etc.) and recommendations to improve
future elections.

First, voting machines specifications, at least in terms of the way votes are counted,
should be standardized across the country. The lack of uniformity could create numerous
problems that can and likely will arise from a lack of standardization of voting equipment
such as faulty programming and use, lack of accessibility, and concerns over legitimacy
of the results. The Help America Vote Act should require, at a minimum, that all states
standardize their voting equipment for every county in their state.

Second, a standard formula for the allocation of voting machines and poll booths should
be implemented. All election officials should prepare written allocation plans so they are
able to accurately and effectively communicate their election plans to poll workers. We
believe that the lack of written allocation plans in some counties, as well as the responses
given for the rationale behind poll booth allocation, demonstrate insufficient preparation
for the upcoming election. Election officials should be required to draft a written
allocation plan for poll booths, to be finalized by a specified date well in advance of the
election.

Third, all election officials should receive a draft of their ballot before printing a final
version, This draft should be available for scrutiny by NGOs and public interest groups,
and also so that voters are able to see at least a draft of the ballot before Election Day.
States should establish a widely known release date for copies of the draft and final ballot
to ensure the ballot is clearly understood by voters.

Fourth, post-secondary institutions should have polling locations on campus and students
should not be subjected to allocation decisions that discriminate against them. That
means counties should determine poll locations based on the number of registered voters
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in each precinqt, voter turnout in previous elections and other neutral factors. We
recommend every post-secondary institution with student housing have a polling place on
campus.

In the days leading to the November election, officials at the local level should make
every effort to ensure transparency by publicizing Election Day plans. Officials should
also support measures in the future that increase accountability and preparedness in an
effort to build public confidence in the election process. In addition, secretaries of state
should push their state legislatures to introduce bills standardizing election procedures
statewide. In the meantime, secretaries should promulgate administrative rules for county
officials using whatever power is currently at their disposal.

At the federal level, the Election Assistance Commission (EAC) should release election
management guidelines seiting uniform standards and best practices for the all of the
topics covered in this report, including machine and poll booth allocation, election
preparedness, public input in ballot design and on-campus polling locations. Finally,
Congress should give the EAC rule-making authority and the necessary resources to
implement their recommendations.



Appendix A

State

Ohio

Ohio

Ohio

Ohio

Ohio

Florida
Florida
Florida
Florida
Florida
Florida
Florida
Florida
Florida
Florida
Florida
Minnesota
Pennsylvania
Pennsylvania
Pennsylvania
Pennsylvania
Pennsylvania
New Mexico
Colorado
Colorado
Colorado
Colorado
Missouri
Missouri
Michigan
Michigan
Michigan
Michigan
Virginia
Wisconsin

Italicized counties declined participation or did not respond to repeated requests for
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County
Cuyahoga
Franklin
Hamilton
Summit
Montgomery
Miami-Dade
Broward
Palm Beach
Hillsborough
Orange
Pinellas
Duval

Lee

Polk
Brevard
Volusia
Hennepin
Philadelphia
Allegheny
Montgomery
Bucks
Delaware
Bernalillo
Denver

El Paso
Arapahoe
Jefferson

St. Louis
Jackson
Wayne
Oakland
Macomb

© Kent

Fairfax
Milwaukee

participation in the survey.
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LEAGUE OF WOMEN VOTERS®
OF THE UNITED STATES

March 11, 2009

Senator Charles Schumer

Chairman, Committee on Rules and Administration
U.S. Senate

Washington, DC

Dear Mr. Chairman:

We are writing to provide our perspective on current problems in voter
registration. We ask that this letter be included in the record of the hearing the
Rules Committee held on this subject today.

The single most important issue in voter registration is the faiture of the states to
fully implement -- and the failure of the U.S. Department of Justice to enforce --
Section 7 of the National Voter Registration Act of 1993, Section 7 requires that
states provide extensive voter registration opportunities at public assistance and
disability agencies. Registration figures indicate, and investigations by outside
organizations confirm, that most states are not implementing the law.

In the first years after enactment of the NVRA, registration from social service
agencies was significant but not large. Since then, however, registration has
dropped precipitously, resulting in the loss of mitlions of voters from the voter
rolls according to work by Project Vote, Demos, and others.

While the Department of Justice is responsible for enforcing Section 7, the
performance of the Department has been lackluster at best. Few cases have been
brought and there is no clear enforcement strategy.

The League of Women Voters urges the Committee to address this issue. We
ask that vou call attention to the failure of the states to fully implement Section 7
and we urge you to explore with the Department of Justice what enforcement
strategies might be pursued. If states were simply to reinstate their earlier
Retmers  programs, it would result in the registration of millions of eligible citizens. It
# Yo states had clear direction from the Department of Justice. additional significant
improvements could be made.

Carolic &
Libhock,

Because of the number of potential voters involved, full implementation of
Section 7 is critically important, Because enforcement is essential for any
program designed to protect voters, effective enforcement of Section 7 by the
Department of Justice deserves special attention.

We also believe that there are opportunities to enhance voter registration through
designation of federal offices as voter registration agencies under the NVRA,

1730 M STREET, NW, SUITE 1000, WASHINGTON, DC 20085-4508
Pheone 202-429-1965 - Pax 202-499-0854
Internet bttp://www.lwv.org. E-mail: Iwv@lwv.org
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such as the Veterans Administration, naturalization services, Supplemental Security Income, and other
programs.

The League is also concerned about limitations on third-party voter registration drives by states and
localities. In 2003, the League of Women Voters of Florida was forced to stop all its voter registration
activities in that state because of burdensome restrictions that could have resulted in bankrupting that
League. The Florida League challenged these restrictions in the courts. but, unfortunately, this was not
an isolated example of a state acting in a way that undermines voter registration.

Organizations such as the Leaguc are crucial to assuring that voter registration is available to cvery
voter, but the facts also show conclusively that we are key to assuring that minarity voters have aceess
to registration. In 2004, approximately 8.5 percent of registrants had been registered by the efforts of
third party organizations, according to the Bureau of the Census. The data also make clear who is
impacted by restrictions on third-party voter registration efforts. In 2004, 15 percent of African-
American and Hispanic registrants had been registered to vote as a result of an organized drive — a rate
much higher than the 8.9 percent rate for Whites.

We urge the Commiitec to look into the fimitations that states and localities place on voter registration
activities by outside organizations such as the League.

We are also concerned about the operation of statewide voter registration databases. The Help America
Vote Act of 2002 requires each state to implement a single. uniform, computerized statewide voter
registration Hist to serve as the official voter fist for the conduct of all elections for Federal office.
Statewide databases should be designed to streamline communication among voter registration agencies
and to improve election administration. In many instances, however, “no match” rules, tack of clear
statewide administration and other problems have undermined rather than enhanced voter registration.
Properly implemented statewide databases should ensure that once registered, no eligible voter will be
removed from the official list because he or she has moved within the state,

We urge the Committee to work with the Election Assistance Commission, the Department of Justice
and the states to encourage proper implementation of statewide voter registration databases. Effective
management of state voter fists is the necessary starting point for any discussion of improvements in
voter registration systems.

A closely related issue is the question of purging. Both HAVA and the NVRA have provisions to
ensure that eligihle voters are not dropped from the registration list. Anecdotal evidence suggests that
these protections are not always followed, For example, many jurisdictions seemingly purge voters
within 90 days of an election, which is prohibited.

Thank you for the oppertunity to provide our views on these voter registration issues, As you know,
restrictions on voter registration remain as the single largest barrier to voter participation, especially
when the number of affected persons is considered. We commend the Committee for your work in this
area.

Sincerely.

Wy ] s

Mary G. Wilson
President

CASHINCTON. DU ¥D0%A. 1308

177
202 1986;
Trteenet bty

L Fo org,

il @ tnv org
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National Defense Committee

Continued Problems with
Military Voter
Registration and
Absentee Ballot
Applications

Testimony before the Senate Committee on Rules
and Administration Hearing on Voter
Registration: Assessing Current Problems

Bob Carey, Executive Director
3/11/2009

www.NationalDefenseCommitte.org
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Summary

Successful military voting is extremely dependent on successtul voter registration and absentee
ballot application. Unfortunately. that process is overly complex, error prone, and subject to
substantial mail delays. Because of these inherent problems, only 22% of the military voted in
2006. as compared 10 40% of the general population.' Stmilarly. military voter registration rates
are far below that of the general population’s: 64.86% for the military but 86% for the general
population. Because of that, fewer military voters receive their absentee ballots, have difficulty
navigating the process in time to complete and return the ballot by the varied State-set voting
deadlines. and therefore have far lower absentee ballot cast rates than the general population:
only 26% of military personnel cast their absentee ballot in 2006 compared to 85% of the general
population. This represents 484,000 military personnel that requested absentee ballots in 2006
but did not cast them. It"s not simply that the registration and absentee ballot application process
lowers mulitary registration rates. it also prevents them from fully participating in the clection.
and significantly reduces military voter participation rates.

Claims that current requirements to send ballots for two additional election cycles o prior
military and overseas citizen voting applicants overstates and misses the more pressing problems
of election official noncompliance with federal mandates 1o send ballots to military and overseas
voters (regardless of how many election cycles previously they requested absentee ballots), and
1o send them in a timely manner. National Defense Committee does not believe the minor cost
of those absentee ballots returned as undeliverable comes near the benefit of what is essentially
automatic registration and absentee baliot application in future election cycles, especially given
the poor record of election officials to deliver absentee ballots 1o these voters.

Recommendations

To allow military vofers adequate time to navigate the complex and vanable registration and
absentee ballot application process. National Defense Committee makes the following
recommendations:

- Mandate that al} States accept Federal Post Card Applications by fax. e-mail and postal
mail, at the voter's discretion.

- Expand and mandate the acceptance of the Federal Post Card Application for voter
registration and absentee ballot application for all State and focal clections

- Extend the automatic absentee ballot delivery requirement for two additional gencral
election cycles to all State and local elections as well as for federal clections.

- Mandate a single registration and absentee ballot application deadline {based on the later
of the iwo, given the difficulties Voting Assistance Officers have in properly advising
military voters) for all military voters in each State.

- Prohibit notarization or additional witness requirements for military voter Federal Post
Card Applications.

" Defease Manpower Daia Center [DMDC), Human Resources Strategic Assessrent Program, 2006 Survey
Results an Voting Assistance Among Military Members and DoD Civilian Emplayees. Survey Note No. 2007-010
(Washington, D.C.: May 7. 2007), table |,
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Introduction

Mr. Chairman, Senator Bennett, distinguished members of the Senate Rules Committee, thank
you for allowing National Defense Committee to testify before this heannw today. Mr.

Chaxrman, 1 respectfully request that the full text of my testimony appear in the record of this

hearing.

National Defense Comumittee is a grass-roots military-service organization focusing on the
individual rights of service members and strengthening the civil-military relationship. The
Committee started the Military Absentee Voting project in 2003, and produced what I believe to
be the first comprehensive, non-governmental, statistical analysis of military voting patterns in
2005. That study indicated significant problems for military personnel being able to successfully
navigate the complex, varied, and user-unfriendly absentee ballot voting process, and gave
credence to decades of anecdotal reports of such problems.

I personally became involved iu this in 2006 after my mobilization with the US Navy Reserves
just prior to the 2004 general election, and my subsequent unplanned extension on active duty
just prior to the 2005 New York City elections, where | lived at the time. Being mobilized two
weeks before Election Day, 1 was unable to apply for an absentee ballot, and it was only by my
taking leave at my mobilization preparation site, flying at my own expense back to New York
City, and voting in person. was I able to guarantee my right to vote. When I was unexpectedly
extended on my mobilization three weeks prior to the 2005 New York City election, I again
found it too late to request an absentee ballot. Simple changes to the registration and absentee
ballot application processes would have allowed me to vote without having to take leave and fly
back to New York City, but such necessary, but minor changes, have been very difficult to enact.
Therefore, Mr. Chairman and members of this Committee, it is time for Congress to act, and to
do so decisively.

Nature of the Mlhtary Voter

Be:cause Texas and Florida share the distinction of havmg a 1a.rge concentranon of military
facilities, and not having a State personal income tax, many military personnel change their
home of residence to those two States if and when they are stationed there. These two States,
therefore, have almost 30% of the total military population claiming residence in them; 228,000
in Texas® and 194,000 in Florida,” representing respectively 15.5% and 13.2% of the total
military populations. Florida's military resident population is larger than the next two States
combined, California and New York, who share only 192,000 military residents between them.*

? J. Scott Weidmann to Phil Wilson, September 14, 2007, Letter to Texas, at “Legislative [nitiatives” Web page,
Federal Voting Assistance Program Web site hng//www.fvap sov/services/init-pdfitx08init.pdf, accessed February
20, 2008.

*J. Seott Weidmann to Kurt S. Browning, Sefternber 17, 2007, Letter to Florida, at “Legislative Injtiatives”

Web page, Federal Voting Assistance Program Web site, http/www.fvap soviservices/init-pdf/{i0%init pdf,
accessed February 20, 2008,

* Mr. Weidmann, Deputy Director of FVAP, wrote letters to each State detailing their military, military
dependent, and overseas civilian populations. All States’ letter can be found at the FVAP website,
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Egually significant, the dependents of those service men and women are disproportionately
residents of those States, with an estimated 171.000 (or 15.7% of the national total) military
dependents claiming residency in Texas,” and 146,000 (13.4%) military dependents claiming
Florida.® And again, Florida’s military dependent resident population is also the same size as the
next two States’ combined (again California and New York).

Preponderance of Absentee Voting for Military

The form that military personnel use or voter registration, the Federal Post Card Application
(FPCA), is mandated by the Uniformed and Overseas Citizen Absentee Voter Act of 1985
(UOCAVA) to be accepted simultaneously as an Absentee Ballot application. For the military
voter, the registration and absentee ballot application are essentially one in the same because of
the preponderance of absentee voting by military voters. Although about one-third of the
military voters that did vote in 2006 did so by voting in person,” more than 90% of those who
voted in person did so because they were physically located in the United States. For those
military personnel located overseas only 1% of that total voted in person (likely while on leave
or temporary duty back in the United States). Therefore, for most military personnel, absentee
ballots are the overwhelming method of voting.

Military Voter Registration and Absentee Ballot Application Process
Comparing the general voter population and UOCAVA voter population surveys conducted by
the Election Assistancc Commission (EAC) in 2006 is illuminating. First, EAC is careful to
define its definitions of voter participation specificaily, so as to be precise in its estimations.
Unlike many other voter registration estimates, EAC uses the Citizens of Voting Age Population
(CVARP) instead of simply the entire population. or even the entire Voting Age Population (VAP)
as other estimates may. Given the large number of non-citizen immigrants in the United States,
this is a significant difference: 299,398,484 total U.S. population, approximately 225.664,000
VAP, and about 206,286,000 CVAP for the 2006 elections,® an 8.6%, or more than 19.3 million
person, difference between VAP and CVAP. This gap between VAP and CVAP, presumably
made up of non-citizen immigrants and felons who have lost their franchise, also represents
6.58% of the total U.S. population.

/state . Director Polli Brunelli wrote similar letters in September 2008,
but the changes in total and pmpomonal mxbtarv populanons were insignificant.

* Weidmann, Letter to Texas.

® Weidimann, Letter to Florida.

" Seven percentage points of the 22% tota} active component military personnel that voted, voted in person.
2006 Survey Resuits on Voting Assistance Among Military Members and DoD Civilian Employees, Survey Note No.
2007-010 (Washington, D.C.: Defense Manpower Data Center. Human Resources Strategic Assessment Program,
May 7, 2007). Table 1. p. 2.

# 1.5, Election Assistance Commission, The 2006 Election Administration and Voting Survey: A Summary of
Key Findings (Washington, D.C.: December 2007), figure 1. p. 3.
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With approximately 31,000 non-citizen iramigrants serving on active duty in the U.S. mi litary,’
the military CVAP for the 2006 election was about 1,323 million men and women.'® From this
population, the EAC 2006 survey found that 992,034 Federal Post Card Applications (FPCAs)
were requested from all three UQCAVA populations — domestic military (including dependents),
overseas military (including dependents), and overseas civilians.!! However, only 374,679 of
those UOCAVA ballots requested were actually categorized in the data collected and reported by
the States to the EAC.'? Of these that were categorized, 141,317 were from domestically-
stationed military voters, 107,449 were from military personnel stationed outside the United
States. Overall, 66.5% of the total categorized UOCAVA ballots requested were from military
voters.”? Extrapolating this percentage to the entire UOCAVA ballot request population
indicates that approximately 659,000 military voters requested absentee bailots under the
UOCAVA system.

This 659,000 represents 52.5% of the military CVAP, and is roughly comparable to the absentee
ballot request rate for military voters. However, the Defense Manpower Data Center estimated
that seven per cent of the total military population voted in-person in the 2006 election.*
Assuming an equivalent in-person voter turnout for the military as a percentage of registered
volers as reparted by the EAC for the general population in 2006 (47.5%' ), the total military
population of registered voters is approximately 859,000 service men and women,'® That
represents a total registration rate for the U.S. military CVAP of 64.86%, substantially below the
83.8% registration rate for the general population.'’

® Valerie Alvord, “Non-citizens fight and die for adopted country,” USA Taday (April 8, 2003),
bupy/www gsaiodey, comnews/ workd/irag/2003-04-08-noncitizen-usar_x.hup. accessed {0 March 2008

% David Chu, 2006 Population Representation in the Military Services (Washington, D.C.; Office of the Under
Secretary of Defense, Persorme! and Readiness, February 1, 2008), tables B-22 and B-30, (from
bt/ www defenselink nil prhome/PopRen  FY06/ (accesses March 4%, 2008)) minus 31,000 non-citizen military
service members.

" 1.S. Election Assistance Commission [EAC], /OCAVA Surver Report Findings (Washington, D.C.;
September 2007). p. 1.

2 tbid., Table 22.
" Ibid., Table 22.

* Defense Manpower Data Center [DMDC], 2006 Survey Results on Voting Assistance Among Military
Members and DoD Chvilian Employees, Survey Note No, 2007-010, table 1, p. 2.

Y EAC, The 2006 Election Administration and Voting Survey: A Summary of Key Findings, p. 12.

% 659,703 military personnel requesting UOCAVA ballots + 199,903 directly registered military voters. The
second number was calculated by taking the seven per cent of military population voting in person (7%* 1,356,201
military CVAP = 94,934), and dividing it by the turnout per cent of registered voters amongst the general population
(94.934/47.49% = 199,903).

" EAC, The 20016 Election Adminisiration and Voting Survey: A Summary of Key Findings, p. 12.



232

Military Voter Registration Process

The military voter registration process 15 exceptionally complex, varies in its deadlines from
State to State, is tied in with the absentee ballot application process. and is subject to exceptional
opportunities for errors.

Step 1. Starting the Process ~ Getting a Federal Post Card Application.

If the service member decides to participate in the election through the UDCAVA process, the
first step is to get Federal Post Card Application (FPCA). FPCAs are supposed 1o be hand-
delivered by individual unit Voting Assistance Officers (VAOs), to every service member. every
vear by January 15™ (to caver the primary season), and in even numbered years by September
15™ as well (to cover the general election). The main advantage of using UOCAVA's Federal
Post Card Application (FPCA) is that the Uniformed and Overseas Citizen Absentee Voting Act
of 1986 (UOCAVA) requires cach State to accept “the official post card form ... for
simultaneous voter registration application and absentee ballot application. ™"

The problem is that annual Department of Defense Inspector General reports show a persistent
failure of the Voting Assistance Program. particularly at the unit VAQ level. to provide adequate
assistance to military voters. Table 1 shows a trend analysis of the DoD Inspector General's
annual report on a number of key elements of the Voting Assistance Program.

Table 17
Yo

Most alarmingly, the number of personnel even aware of the FPCA form has fallen even while
the Department of Defense attemnpts to strengthen the Voting Assistance Program. Further. the
Inspector General found that in 2006, only 5% of the unit VAOs surveved had actually
distributed the FPCAs by the January 15" deadline.” Given these persistent problems, the
Inspector General concluded the Voting Assistance Program was “Not Etfective™ and that
because, “voting assistance will always be a secondary duty. senior leadership can expect
significant improvement only if a radically differem approach is apried,":’

T US.CO1973T 2.

* 2004 data: US. Department of Delense inspector General [Dol) 1G], Evalwation of the Viting Assistance
Program, Report No. [E-2005-001 (Washington. D.C., March 31, 2005): 2003 data: U.S. Department of Defense
Inspector General, Evaluation uf the Voting Assistance Program, Report No. [E-2006-00] (Washington, D.C.,
March 31, 20063 2006 data: U.S. Depariment of Defense Inspector General, 2006 Evaluation of the Federal Voting
Assistance Program in the Depariment of Defense, Report No, 1E-2007-004 (Washington. D.C., March 31. 2007),

* Do 1G. 2006 Evaination. p. 7

* DoD IG. 2004 Evafuation. p. 17.26.
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Even if the FPCAs were consistently delivered by January 15%, such a late date disenfranchises
455,000 military voters. and 350,000 military dependent voters, from participating in eight
States™ and the District of Columbia’s primaries, all of which required absentee ballot
applications by January [? s 200R This included Florida, New York. Virginia, and Michigan.
Additionally. four more Smtes. including California, required FPCAs to arrive to the LEOs only
a week later, January 22™. Al together. these 12 States and the District of Columbia represent
about 40% of the total military population, all of whom were e¢ffectively unable to participate in
the Presidential Pretx,rence Primary elections because of the late date FVAP established for
distributing FPCAs. ™

Alernatively, the military service member can download a copy of the FPCA from the Federal
Voting Assistance Program website, but while 62% of the military personnel the Inspector
General surveyed i in 2004 were aware of the FVAP website, only 18% were in 20035 and only
24% were in 2006.%

Step 2. Read the Voting Assistance Guide.

FVAP produces each year the Voting Assistance Guide. a 460 page instruction that details the
State-by-State procedures for filling out, executing, and sending in the FPCA and the Federal
Write-in Abscntee Ballot (FWAB), Once the service member gets a copy of the FPCA. he or she
must then go to his or her State’s five to ten pages of instructions to determine which FPCA
blocks to fill out. While perusing the Voting Assistance Guide. the military voter must
determine:

- Which blocks on the FPCA 1o fill out for his or her State;

- Whether a witness or notary is required by his or her State:

- The date by which the FPCA mus? be received in order to receive an absentee ballot for the
primaries and/or the general election:

- After that receipt date is determined. the military voter must make a personal estimate of how
long it will take for the FPCA to get to the local election official through the Military Postal
Systemn and the US Postal System, in order to determine by when the FPCA must be sent:

- Whether aliemative methods of delivering the FPCA are allowed by his or her State. such as
faxing or e-mail:

- Whether or not a physical copy of the FPCA must follow ar: electronically transmitted copy:

- The mail address. tax number. or e-mail address to which the FPCA must be sent.

Surprisingly. Overseas Vote Foundation found only 18 of 2.975 UOCAVA applications (0.6%)
reiected. However, that analysis goes on to show that 1,746 of their survey respondents. or 39%.
did not hear back at all from their local election official whether their application was even
received,™ Considering that over 7% of all their survey respondents never received a ballot. the

2Us. Department of Defense Federal Voting Assistance Program, 200 - 2009 Voting Assistance Guide,
(Washington, D.C.: n.d.} at “Voling Assistance Guide™ Web page, hitn. /s vag. i), accessed
March 10, 2008,

WWW ’\“'3 2OV

= DoD IG. 2004, 2005, and 2006 Evaluations.



234

targe number of applications that were never confirmed may mask a larger FPCA rejection
problem.

Significant evidence indicates that despite the training and assistance provided by unit VAOs.
and the availability of the Voting Assistance Guide, UOCAV A voters have considerable
difficulty filling cut the FPCA correctly. Both the Federal Voting Assistance Program and
Overseas Vote Foundation (OVF) have surveyed local election officials (LLEOs) regarding
FPCAs. and both surveys show sizeable problems. Table 2 details their findings.

Table 2 **
FPCA Problem
Incomplete Form

legible Information

2 Social Securi
(N um‘m‘r

7% - |

The end result is that at least 6% of military FPCAs received by LEOs in 2004 {or 11,182 totai
FPCAs) were not processed due to some crror.™ If that raic held into the 2006 election, applying
it cnly to the military ballot requests categorized as such by the Election Assistance Commission
in their 2006 UOCAVA survey, would mean more than 14.000 military FPCAs would be
rejected. But more than two-thirds of UOCAV A ballot requests identified by LEOs in that
survey were not categorized as either military or overseas civilian. Extrapolating the military
proportion across the uncategorized ballot requests as well indicates that more than 41,000
military ballet requests were rejccted.z’

Clarifving this data as to the actual number of FPCAs rejected, categorized by military or
overseas civilians, instead of simply the percentage of LEOs that had this problem regardless of
scale or trying to extrapolate across incompletely collected data, should be a future prionity for
data collection refinernent.

()VF 2006 Post Election Survey Remln {Arlington, VA Overseas Vote Foundation, February 8, 2007), found
: Lo Sles 2008 OVE Posi Election S¢ if. taccessed March 6,

at v
2008 1

25

= EVAP: Brunelli, The Federal Vating Assistance Program, 177 Reporr , Chart |1, p. 14: OVF ((nvalid
information and wissing information catevories). Susan Dzieduszycka-Suinat and Thad Hall, 2006 Post Midterm
Locat Election Official Survey Report { Arlington, VA: QOverseas Vote Foundation. § May 2007). p. 4; (all other
cateoories): Claire M. Smith, Susan Dzieduszyska-Suinat, and Marina Mecl, 2008 OFF Post Efection UDCAY 4
Survey Report and Analysis: 4 Detailed Look ar How Overseas end Military Voters Fared in the 2008 General
Election and What To Do Abow I (Arlington. VA: Overseas Vote Foundation, February 2009), p. 19,

* Bruneili, 7he Federal Vating Assistance Program. 17" Report. p. 21.

*EAC. UGCA VA Surver Repart Findings, Table 22, p. 36.
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Step 3. Execute the FPCA,

FVAPs data suggests a large number of FPCAs are rejected for lack of the military voter's
signature (2 problem which would be eliminated if FPCAs could be transmitted electronically
through military computer networks that already usc “Smart Cards™ with automatic digital
signatures). But beyond that, nine States, American Samoa, Guam. and Puerto Rico all require
in some or all circumstances a witness or notary signature on the FPCA *® FVAP has legally
designated all VAOs as notaries, as are all unit Legal Officers. Many States also allow any
commissiored or non-commissioned officer to serve as a notary. Regardless, given the small
number of States that require this, it is easy for a VAO or military voter who does strictly utilize
the Voting Assistance Guide to miss this important requirement.

Step 4a._Send in the FPCA: Determine How to Send In the FPCA.

Thirteen States allow military VOIETS Lo send their FPCA in by e-mail. and 30 States and
territories allow fax transmission.” But some require the paper copy to also be sent in after the
electronie copy {but still by original deadline), some only allow overseas military to do so. and
scme only allow such electronic transmissions with emergency declarations. Probably because
of this difficulty. 84% of military voters in 2006 stayed with postal mail in requesting absentee
ballots. while 11% availed themselves ofthe e-mail alternative, 3% by fax. and 2% using
FVAPs Electronic Transmission Service™ {ETS — which takes fax or e-mail transmissions from
military voters and forwards them to LEOSs in either the fax or e-mail format required by that
government). Again, the only way for a military voter to know if he or she can take advantage of
methods other than the post is to refer to the Voting Assistance Guide.

Step 4b. Determine When to Send in the FPCA.

This is 2 common problem for the Presidential preference primaries. additional primaries, and
general elections. but is most complex for primarics as they are not on a cominon date like the
general election. 22 States and territories don’t require the FPCA to be submitted to participate
in the Presidential preference primary, and 11 don’t require it for the general.”! Most of those
that do require generally require about a month prior to the election. Finally. although
UDCAVA mandates that the FPCA serves as both a voter registration and absentee ballot
request, many States still have ditferent voter registration and absentee ballot request deadiines.
For all of these. however, the only way to know is to refer to the Voting Assistance Guide.

A major factor or the military voter te determine by when he or she much have their FPCA in the
mail to be received by the election official before the deadline is accounting for the delays
inherent in rmilitary mail delivery. Tor the 75% of military personnel still located in the United
States, this is not an issue. as domestic mail service is relatively uniform and quick. But overseas

* American Samea, Hawan, Minnesota, Puerto Rico, 50uth Dakora. and Vermomt. 20082009 Vating
Assistance Guide, & 5

® Fedcra‘ Votmu A:ststame Program. ‘F]u_lrmxc Transmlssmn Alternatives by State.” Web page.

saie meny

' 2009-2009 Voter Assistance Guide.
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military mail is transferred from the US Postal System to the Military Postal System Agency at
three transfer gateways: New York, Miami, and San Francisco. Once transferred to military
control, it is shipped through military logistics channels, and can be placed in a position of
competing against military supplies for space. Furthermore, operational, hostile, and remote
locations can delay mail delivery further. Because of that, the militaq standard for delivering
mail to and from military personnel in combat zones is 12 to 18 days. 2

Department of Defense officials claim that mail is transiting smoothly, even to remote
operational sites in Iraq and Afghanistan, citing 11-13 day transit times.> However, the General
Accountability Office determined that the methodology the Military Postal Service Agency used
to compute that average mail delivery time was fundamentally flawed,* and weighted to
underestimate actual average transit times. Because of this weighting error, a 23-day operational
hold that was put on all military mail during the height of the initial Operation [IRAQI
FREEDOM invasion, was “not reflected in the transit time data, as the ‘weighted average’
methedology masks the calculation, thus significantly understating actual transit time.™ In
GAO’s survey of military personnel in Iraq, “Nearly half said that, after arriving in theater, they
waited more than 4 weeks to get their mail, and many commented that some mail took as long as
4 months to work its way through the systern.”3 % For the 2008 election, the Military Postal
System Agency urged military voters in Iraq or Afghanistan to have their voted ballots back in
the mail 28 days prior to the election, and all other overseas personnel 21 days, implying similar
timelines for Federal Post Card Applications to be returned to local election officials, and also
implying that the 11-13 day transit time is by no means the norm.

The bottom line is that the military voter cannot reliably estimate when his FPCA will get 1o the
local election official, or even if it will. FVAP does encourage military voters to submit FPCAs
early, and recommends they use e-mail, fax, or the ETS where possible. But given the
overwhelming proportion of military voters that still use post mail, and the significant numbers
of LEOs that report FPCAs arriving after the absentee or registration request deadline, this
information effort is failing, This follows with the Department of Defense Inspector General’s
finding that, “despite a good effort on the part of the VAOs, they only reach about 40 to 50
percent of their uniformed target audience, and considerably less of the dependent audience. This
could be why voters are not aware of the procedures or deadlines.™

* Army Field Manual 12-6 states, “the standard of service for first class mail is 12 to 18 days from the point of
origin to individual soldiers worldwide.” Chapter 6, “Doctrinal Requirements and Standards of Support” section, at
baoyiwww.globalsecuritv.ore/miliany/library/pelicy/armyv/fm’ 1 2-6/Ch6. htin#top, accessed February 29, 2008.

5% Barbara Barreit ct. al., Military Postal Service Task Group, Report to the Secretary of Defense, Report FY05-
5 {(Washington, D.C.: Defensc Business Board, December 2005), Part 1, p. 5.

** Neal P. Curti,, OPERATION IRAQI FREEDOM: Long-standing Problems Hampering Mail Delivery Need to
Be Resolved (Washington, D.C.: General Accountability Office, Defense Capabilities and Management, April 14,
2004), p. 2.

** 1bid., p. 12.

* Ibid., p. 15.

¥ DD 1G, 2004 Evaluation, p. 22,
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Step 5. Await Confirmation of Registration and Abseniee Ballot Reguest.

UQCAVA only requires the local election official to notify the military voter if his or her FPCA
is rejected.” That will lcave the vast majority of military service members unaware if or if not
they are registered. and whether or not they will receive an absentee ballot. Only 42% of the
Overseas Vote Foundation 2006 survey respondents said they were notified one way or another
on their application by their local election official.”® Many States and local election officials
have, “Am | Registered?” websites, but only 4% of the OVF survey respondents used them, if
they were even available ** It did not appear that election official notification improved at all for
the 2008 election cycle. as the voter notification rate stayed at 42% in the OVF 2008 sur\»'e_vf"

What is even more stniking is that without that confimmation. military voters are unable to
determine if they should even expect an absentee ballot, not an insignificant concern given that
more than 13% of military and overseas voters surveyed in OVF's 2008 survey did not receive a
ballot at all after sending in their FPCA by regular mail. That ballot delivery failure rate climbed
to over 21% for those that faxed in their FPCA directly to election officials, 27% for those that e-
mailed their FPCA directly to election officials, almost 26% ballot delivery {ailure for those that
mailed their FPCA 10 the Federal Voting Assistance Program for forwarding, and a remarkable
39¢% of those FPCAs e-mailed to the Federal Voting Assistance Program’s Electronic
Transmission Service did not result in a ballot being sent to the military or overseas voter,

Without some type of confirmation that the local election efticial, the individual military voter
has no idea, without personally contacting the election office, as 10 his or her registration and
absentee voter status. (Given the vagaries of military mail detailed above, it is not reasonable for
a military voter to assume that the rejection-only notification requirement under UOCAVA is
sufficient, or that they can assume their registration a ahsentee ballot application have been
accepted. Further, only by submitting an FPCA to the election official at least 30 days prior to
the election does a UOCAVA voter have the legal right 10 use a Federal Write-in Absentee
Ballot (FWAB).* Therefore, ensuring rcceipt and acceptance is vital not only to receiving a full
absentee ballot. but alse to even maintzining the right to vote in the federal elections alone with
an FWAB.

FA2US.C 19731

OV 2006 Fost Election Swrvev Resulis. p. 13,

“ Ibid., p. 12

M Claire M. Smith, Susan Drieduszycka-Suinar, and Marina Mecl, 2008 ©IVE Post Election UOCAVA Survey

Reporr and Analysis; 4 Detailed Look ai How Overseas and Military Vorers Fared in the 2008 General Election
and Whar To Do About {1 (Arlington. VA: Overseas Vote Foundation. February 2009), p. 19.

* Claire M. Smith, Susan Dzieduszycka-Suinat, and Marina Mecl, 2008 OVF Post Election UOCAVA Survey:
Report and Anagivsis: A Detailed Look ar Huw Overseas und Mifitar: Voters Fared in the 2008 General Election
and What Te: Do Abewe It {Arltington. VA: Overseas Vote Foundation. February 20093, p. 17,

A2 US.COITHENDNINB)
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Registration Process Doesn’t Give Military Voters Time to Vote

The Pew Center on the States recently issued an exhaustive study on the ability of overseas
military voters to navigate the entirety of the absentee ballot voting process, from registration
anl ubsentee ballot application. to receiving the absentee ballot, to casting the absentee ballot,
Pew’s analysis broke down each step in the voting process for time to completion. State
deadlines, and minimum mail transit times. It assumed that every stage of the process worked
perfectly and according to standard.

Even then, the Pew report found, Alabama, Arkansas. Connecticut, District of Columbia,
Georgia, Maine, Massachusetts, Michigan, New Hampshire, New York, Oklahoma, South
Dakota, Ternessee. Texas, Utah and Wyoming did rot providing enough “time to vote” for
overseas military voters. Three other states, Minnesota, Pennsylvania, and Vermont were
deemed “at risk™ with less than 5 days extra time to complete the voting process.

While the recommendations of the Pew report focused on the post-registration process, it did
point out that while many States do not provide enough time for overseas military voters to
nevigate the process, allowing the absentee ballot voling process to be conducted by fax or e-
mail. including the registration and absentee ballot application process. For example. in the State
ot Texas, the Pew research concluded that overseas military voters did not have enough time to
navigate the absentee balloting process. but because of the post-registration portions of the
process, and not the registration and absentee ballot application portions of the process. The
reason why the inability fo navigate the process lies entirely in the post-registration process is
because Texas allows FPCAs 10 be faxed to local election officials. thereby reducing the entire
length of this portion of the process to only six days out of the 60 total days required. Six more
days are needed {or this post-registration process for Texas overseas military voters to be able to
successfully navigate the absentee voting system.*

Alternatively, New York overseas military voters require 82 days to navigate the abseutee voting
process, and need |3 more days to have enough time to vote. The 22 day difference between
Texas and New York is largely due to New York requiring FPCAs to be sent to election officials
by postal mzil only, with no allowance for electronic transmission. Simply allowing FPCAs to
be e-mailed by overseas military voters would reduce the time required by 18 days. and thereby
provide the New York overseas military voter with enough time to vote. ™

Electronic Transmission Is a Viable Option

The electronic transmission of FPC As from voter to election official can significantly accelerate
the registration and absentec ballot application process for inilitary voters. and should be widely
mandated. As the Pew No Time 1o Vore analysis shows, simply allowing for the electronic
transmission of FPCAs from military voters to election official will reduce that step in the
process from 22 days to tour days for overseas military voters.

“ The Pew Center on the States. No Time to Fore: Chailenges Facing America’s Qverseas Military Voters -
Tecus Fact Sheet (Washington, DC: JTanuary 2009)

**The Pew Center on the States, Na Time to Vote: Challenges Facing America's Overseas Military Vorers -
New York Fact Sheer (Washington, DC: fanuary 2009).
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Furthermore, the National Institute of Standards and Technology (NIST) just reported in
December 2008 that alithough significant security and election integrity risks may exist for the
electronic transmission of voted ballots from military and overseas voters back to election
officials (besides the fact that such transmission requires the military or overseas voter to give up
their right to a secret ballot), those concerns do not exist for the electronic transmission of
registration and abscntee ballat applications from voters to clection officials:

Voter registration and requests for a blank-ballot by the UOCAVA voter can be
reliably facilitated and expedited by the use of any of the electronic transmission
options. The associated threats can be mitigated through the use of procedural and
technical fecun'[y controls and do not pose significant risks to the integrity of
elections.™

Together. these two reports are powerful indictments of any regisiration and absentee ballot
application process that does not ailow military and overseas voters to make send in such an
application by c-mail or fax. Continued reliance on postal mail to deliver these forms to local
election officials will perpetuate military voters” disenfranchisement and inability 1o overcome
the myriad of obstacles put before them by existing registration and absentee ballot application
processes, obstacles that are entirely avoidable.

Requirements to Continue to Send Ballots to Military Voters Useful

State and local election officials have decried UOCAV A requirement to continuce to send
absentee ballots to military and overseas voters for two general election cycles after the first
absentee ballot request, claiming that the large number of ballots returned as undeliverable is
wasteful and counterproductive, For the 2006 election, the Election Assistance Commission
reported that at least 35,000 military and overseas citizen absentee ballots were returned to local
election officials as undeliverable.”” From those results, the Election Assistance Commission
recommended repealing that requirement in federal law.

But the Flection Assistance Commission survey did not seek to find out how many military
volers received absentee ballots because of this measure. and so missed the key measure of
benefit to compare against the cost of undeliverable ballots. [n 2004. just over 1.1 million
absentee ballots were sent to military and overseas voters, but in 2006, only 990.000 were sent.
indicating that local election ofticials failed to follow the requirements of the federal law for at
least 100,000 military voters. That likely grossly underestimates this problem. The Overseas
Vote Foundation found in 2008 that 43% of the election officials surveved failed to follow
requirements of the federal law to automatically send an absentee ballot to military and overseas

* Andrew Regenscheid and Nelson Hastings, 4 Threar Analysis on UOCAVA Voting Systems, NISTIR 7351
(Gaithersburg, MD: National institute of Standards and Technology, Information Technology Laboratory, December
2008). p. 2. This report also made nearly identical claims as to the security and election integrity protection of
electronically transmitting blank ballots from election officials to military and overseas voters.

TEAC, LOCAVA Survey Report Findings. p. 3.
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voters who requested such ballots in previous general election cycles.™ From the voters’
perspective, the Overseas Vote Foundation survey was even direr, with only 7.3% of voters
reporting that they received a ballot without filing 2 new form.*® That is down from 25% in
2006.% which would indicate a worsening problem of non-compliance by local election officials
from 2006 o 2008.

Therefore the National Defense Committee believes the cost objections raised by the Election
Assistance Commission are based upon a false calculus. Even assuming that only 50% of the
election officials responded to the Election Assistance Commission survey, and assuming a 33
per ballot printing. handling and postage cost. that still only represents a cost of $330.000 for the
more than 7,000 local election officials across 33 States and territories, or about $50 per local
clection district. $30 per local election district 1s a small price to pay for promoting the rights of
military personnel 1o vote, especially in a time of war. Given the high registration and absentee
ballot application failure rate for military personnel. the poor performance of election officials in
informing those voters of those failures. and the poor performance of election officials in
carrying out even this legislatively mandated requirement to continue to send hallots to military
voters in future election cyveles, such objections are ill-placed — election officials should ensure
their performance is actually in accordance with the law before attempting to repeal it after only
one election cyvele of experience.

National Defense Committee’s analysis of the performance by local election officials in Virginia
during the 2008 general election shows that compliance with the federal law is very poor. Data
from Virginia's VERIS database provided subject to the order of the court hearing the McCain-
Palin campaign lawsuit against the Commonwealth of Virginia indicated that of the 2,189
military and overseas voter absentee ballot applications received from 2004 to 2007, 1,047
absentee ballots were not sent to those voters at least 30 days prior to the election. or a 47% non-
compliance rate.

Overall, given election officials historical non-compliance with the UOCAV A requirements to
advise FPCA applicants of rejected registration and absentee ballot applications. their historical
failure 1o send absentee ballots in a timely manner. and their historical failure to send military
and overseas voters their ballots even when proper registration and absentee ballot application is
made, it is premature to consider repealing the UOCAVA requirement to automatically send
absentee ballots to military voters in subsequent election cycles. Onlv when comparable benefit
data for absentee ballots sent to and received by military voters (especially if compared against
the failure numbers of absentee ballots requested. but not sent). should such legislative changes
be entertained.

*® Claire M. Smith. Susan Dzieduszycka-Suinat, and Marina Meci, 2008 OFF Post Election (QCAVA Survey
Report and Analvsiy: A Detailed Look ur Huw Overseas and Milttary Voters Fared in the ;008 General Election
and What To Do Abowe It (Arlington. VA: Overseas Vote Foundation, February 2009). p. 29.

“ Caire M Smith, Susan Dzieduszycka-Suinat, and Marina Mecl. 2008 QUF Post Election UQCAVA Survey
Report and Analvsis: A Detaited Look ar How Cverseas and Military Voters Fared in the 2008 General Election
and What T Do About It { Arlington. VA: Overseas Vote Foundation, February 2009). p. 29

* Overseas Vote Foundation, QFF 2006 Post Etection Survey Results (Arlington, VA: Overseas Vote
Foundation, February 7. 2007, p. 10,
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Conclusion and Recommendations

Succ

essful military voting must start. by definition. with successful registration and absentee

baliot applications. Historical performance data shows conclusively, however, that

Tog
milit

military voters’ registration and absentee ballot applications are rejected at a much higher
rate than those made by absentee voters in the general population;

election officials fail to properly notify the majority of rejected military applicants; and
election officials fail to send timely absentee ballots to military voters who make proper
and rimely application.

ive military voters the opportunity to overcome these barriers that exclusive to them as a
ary and overseas voters, the National Defense Committee believes the Connmittee should

underntake the following UOCAVA voting reforms:

1.

(397

Mandate that all States accept Federal Post Card Applications by fax, e-mail and
postal mail, at the voter’s discretion, and regardless of e-mail domain. States have
been painfully slow at adopting effective electronic transmission for even FPCA
submission by military voters to local election officials — while 43 States allow some
torm of electronic transmission of FPCAs. only 13 allow it by 2-mail. Yet e-mail is the
overwhelmingly available method for most military voters: while 77% of military
personnel have daily access Lo either personal of military e-mail accounts.” only 43%
have daily access to fax machines.”® Further. such survey results, being for all service
members both in garrison in the United States and deployed operationally overseas, is an
average that does not adequately describe the dearth of fax machines for the operationally
deployved, and especially for the junior enlisted who do not have easy access to
headquarters administration departments and operations centers. Given the unequivocal
assurances provided in the December 2008 National Institute of Standards and
Technology report on the security and integrity of electronic voting support for military
and overseas voters.” the only effective alternative is 1o allow for the e-mail transmission
of Federal Post Card Applications at the voter's request.

Expand and mandate the acceptance of the Federal Post Card Application for voter
registration and absentee ballot application for all State and local elections.
UOCAVA only guarantees FPCA acceptance for federal elections. But military service
does not exclude military personnel from State and local taxation, jury duty (if reasonably
availabie), or other responsibilities of citizenship. It also implies that military personnel
are less responsible or engaged citizens stmply because of their military service. an
implication that would seem to be countered by the fact that military personnel

" DMDC. 52% report having daily access to their military e-mail (p. 12), and 53% report having daily access

10 their personal e-mail accounts {p. 14). The probability that they would have access to one or the other is

” Regenscheid and Hastings, 4 Threar Analysis on UOCA V4 Voting Systems

(P{ema”ml“mw] + P[emanperson:ui D“ (P[emaﬂmxh(afy! M P{emaﬂpcrmna! l)
or in this case
(0.53-0.52) ~ (0.53*0.52) = 1.05 - 0.28 = 77%

* Ibid.. p. 47.
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volunteered (or this ultimate civic duty and community service. In potentially requiring
military voters to fill out different registration and absentee ballot application forms for
State and local elections, simply because they have been involuntarily ordered by federal
authority from their place of voting residence. is to deny military equal representation or
equa!l protection under the law. Furthermore, given the poor historical performance of
local election officials in protecting military voting rights with a single federal
registration and absentee ballot application form, it follows that such failures would be
accentuated with a second State or local registration or absentee ballot application form.

Extend the automatic absentee ballot delivery requirement for two additional
genera] election cycles to all State and local elections as well as for federal elections.
Again. UOCAVA only guaraniees that federal ballots will be sent for two additional
clection cycles after the initial application. Given local election efficials puur historical
performance with federal ballot requirements, it is unlikely that they would do any better,
or even as well. with a separate State or local absentee ballot application and delivery
process. Better to mandate all ballots be delivered under the same authority and protect
the full spectrum of military voting rights. In these cases, the historically poor
performance of local election efficials indicates that Congress’ traditional reluctance to
preempt the States’ Constitutional first rights 1o set voting procedures should be set aside
in favor of protecting military voters’ rights.

Mandate a singlc registration and absentee ballot application deadline for all
military voters in each State. A single deadline for both registration and absentec ballot
applications is clearly called for given the unique circurnstances under which military
voters must make application for absentee ballots. Slow mail delivery. the systematic
inability of Voting Assistance Officers to properly advise military voters. and the
confusing patchwork of State and local deadlines seemingly at odds with the combined
capability of the FPCA to serve as both registration and absentee ballot application. make
such differing deadlines anachronistic for military voters.

Prohibit notarization or additional witness requirements for military voter Federal
Post Card Applications for federal, State or local elections. The Federal Voting
Assistance Program,™ the Pew Center on the States.™ and the Qverseas Vote
Foundation™® all call for the elimination of notarization or additional witness
requirements for military voters. Besides the difficulty and delay involved in getting a
notarization or witness on registration and absentee ballot applications. it does little to
prevent fraud. instead simply preventing military voters from participating in the electoral
Process.

deral Voling Assistance Program, “State Legislative Initiatives.” at !
Avap sovireference/laws/statcinfiiativesdndax.hitinl. accessed March 16%, 2009:

* pew Center on the States, Vo Time 1o V'ote., p. 2%.

* Smith, Dzieduszyeka-Suinat, and Mecl, 2008 OVF Post Election UQCAVA Survey Report and Analysis. p. 7
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People with Mental/Cognitive Disabilities Have the Right to Vote

February 20, 2009

Election 2008 highlighted states’ disparate voter mental-competence requirements, and
supports the need to have national standards for voters with mental disabilities. Votingis
just as important to people with mental disabilities as it is to everyone else. Yet their voting
rights are widely misunderstood. As a result, they are often disenfranchised—by
unwarranted concerns about their competence to vote, by inappropriate challenges to
prevent them from voting, by refusals to provide or permit help with voting or by help that
disregards the voter’s own choices.

Systemically, the key concerns reported by our affiliates fall into the following areas:

(1) voter-competence requirements imposed by state laws or by election officials or
service providers;

(2) voter challenges due to intellectual disability;

(3) voters with disabilities refused assistance; and
(4) voters in institutions denied the right to vote by absentee ballot.

Here is a sample of stories NDRN received on Election Day.

TX ~ prohibiting persons with mental iliness from voting when found not guilty by reason
of insanity.

» 5 psychiatric patients who had been committed to psychiatric facilities after the
deadline to request a mail-in ballot and had been denied the ability to leave the
facility on Election Day by a doctor. Texas facilitated a laborious same day
emergency mail-in ballot process and ali but 1 was able to vote on Election Day
by paper ballot at their respective psychiatric hospital. The one who was not able
to vote called the hotline a 4PM. The deadline in Texas to have a representative
personally request an emergency ballot is 5PM, and the representative must
have a signed doctor’s letter, While the caller was being informed of the steps
that would need to be taken, a staff person grabbed the phone away from the
client and informed the hotline worker that the resident could not vote because
she was in a psychiatric hospital. The Hotline worker tried to explain the options
and facilitate an emergency ballot, but the hospital staffer hung up on the hotline
worker. Follow up calls to administrators at the hospital were not returned. PAIMI
staff are assisting the HAVA project in working with the client and looking at
rights violations in the facility.

900 SECOND STREET NE, SUITE 211 » WASHINGTON, DC 20002-3560
TEL: 202.408.9514 » rax: 202.408,9520 » 17y: 202.408.9521
WEBSITE: WWW.NDRN.ORG * E-MAIL! INFO@NDRN.ORG
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=  Two calls from individuals with cognitive disabilities who were harassed when
they tried to use an assistant of their choice to vote. In one case, a small
county’s Election Administrator threatened to call the police on the assistant if
she continued to try to assist.

TN - failing to provide assistance to voter with cognitive disability.

= Seven (7) individuals with intellectual disabilities who were not literate were told
they could not vote if they couldn't read and sign the sign-in form. After asking to
speak to a supervisor that issue was resolved. However, because they did not
voluntarily and directly ask for assistance from either poll workers or their support
staff, the voters were denied help in the voting booth. “But i can't read” was not
interpreted as a direct request for assistance. Four (4) of the seven voted
without the opportunity to make an informed decision on their baliot.

NC — voters with intellectual disabilities refused assistance or were intimidated in other
ways.

= The main recurrent probiem in the state was people being refused assistance.
Not only did we get several calls, but there were instances reported in news
articles on opposite ends of the state where people from a group home were
brought to vote and they were refused assistance or were intimidated in other
ways.

MA - failure to provide assistance to voters with cognitive disabiiity.

TALKING POINTS
Voters with disabilities have the right to vote.

If a person with a mental disability understands what it means to vote, Federal law
guarantees your right to vote. The Americans with Disabilities Act, 42 U.S.C. § 12132;
Doe v. Rowe, 156 F.Supp.2d 35 (D.Me.2001).

* Voter qualifications that make broad categories of citizens ineligible to vote based
on concemns about their mental competence (e.g., a qualification that bars voting by
anyone under guardianship) may violate the Equal Protection Clause of the
Fourteenth Amendment/Due Process Clause and the ADA; disenfranchising people
who have the capacity to vote. Any voter qualification must be narrowly tailored.

» The ADA bars discrimination based on disability by state or local election officials or
by state-operated residential facilities and other service providers that exercise any
control over individuals with disabilities and their access to the voting process. Title
I of the ADA provides that “no qualified individual with a disability shall, by reason o
such disability, be excluded from participation in or be denied the benefits of the
services, programs, or activities of a public entity or be subjected to discrimination
by any such entity. 42 U.S.C. § 12132. “Public entities” include any State or local

2
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government” and “any department, agency, special purpose district, or other
instrumentality of a State or local government.” id. § 12131(1).

Voters with disabilities have the right to have assistance in voting.

e Federal law gives voters with disabilities the right to decide whether to have
assistance in casting a ballot and who will provide it.

+ Voters can choose a poll worker, friend, family member, caregiver, assisted living
provider, facility staff person or almost anyone else.

« The only people who may not assist a voter are the voter's employer or an agent of
that employer, or, if the voter is a member of a union, the voter’s union officer or an
agent of the union,
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Introduction

foundation of our democracy. By expressing our views

through voting, we can help ensure that our government
develops and implements good policies and protects our civil
rights. And votes do count: In 2000, President George W. Bush
won the presidential election by taking Florida with a margin of
just 930 votes of the six million cast.

Voting is a fundamental right in American society —the

Voting is just as important to people with mental disabilities
as it is to everyone else. Yet their voting rights are widely
misunderstood. As a result, they are often disenfranchised —by
unwarranted concerns about their competence to vote, by
inappropriate challenges to prevent them from voting, by refusals
to provide or permit help with voting or by help that disregards
the voter’s own choices.

This booklet explains the rights of voters with mental
disabilities. It can be a resource for people with mental disabilities,
advocates, family members, service providers, election officials,
state and local mental health and aging authorities, state
legislators and others.

The text focuses on four areas of concern to voters with mental
disabilities: (1) voter-competence requirements imposed by state
laws or by election officials or service providers, (2) state photo-ID
laws, (3) voter challenges and (4) providing help to voters with
disabilities. A final section describes the relationship between
federal and state laws in this area. To help readers learn specifics
about their state, we include a chart listing each state’s laws on
voter-competence requirements.

Bazelon Center for Mental Health Law & National Disablity Rights Network
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While much of the explanation is geared toward lawyers, we
also include text boxes with information addressed to voters,
family members and advocates. Two one-page reference sheets
are also available: a summary of the voting rights of people with
mental disabilities and a summary of the types of help that may
and may not be provided to voters with disabilities. Versions of
these (reduced in size but not content) appear at the back of this
booklet.

What is Not Covered Here?

Requirements for physical accessibility of voting systems,
including polling places and voting equipment, are outside the
scope of this booklet. However, you can find information and
resources on the physical accessibility of voting systems on the
National Disability Rights Network website, http://www.ndrn.org/
voting/resources.

THE VOTING RIGHTS OF PEOPLE WITH MENTAL DISABILITIES
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Key Legal Principles

&

&

A state does not need to require a voter to demonstrate
competence, and some states don't.

If a state chooses to impose a voter-competence requirement,
that requirement cannot be so broad that it takes away the
right to vote of people who are capable of voting. For example,
a state generally may not have laws that impose a blanket ban
on voting by anyone under guardianship.

If a state chooses to impose a voter-competence requirement,
that requirement must be applied to all voters. It cannot single
out a particular group of voters, such as people who are the
subject of guardianship proceedings.’

In virtually all states, only a court can find that a person

is not competent to vote. In fact, it would present serious
constitutional concerns for election officials or anyone else to
make such a determination without the procedural safeguards
of a court proceeding.?

Service providers, such as nursing homes, hospitals, assisted-
living facilities and group homes, cannot bar residents

from voting based on staff or administrators’ decisions that
residents are not competent to vote.*

Questions about a voter’s competence can form the basis for

a voter challenge only under very limited circumstances, if

at all. Most states’ laws restrict the grounds on which a voter
may be challenged, the people who may bring a challenge and
the types of evidence that can form the basis for a challenge.
Many states do not permit any voter challenges based on
competence.

People with disabilities have the right to get help with voting
and to decide who will help them vote.®

A person with a disability can get help from a friend, family
member, caregiver, residential service provider or almost
anyone else of his or her choosing except an employer or

Bazelon Center for Mental Health Law & National Disablity Rights Network
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union member. The person can also ask a poll worker for
assistance with voting.®

A person helping a voter with a disability should ask the voter
what choice he or she wants to make, if any. It is the voter who
makes the choice whether to vote and how to vote, not the
person providing help.

The person providing help should not mark a ballot to reflect
any choice other than the choice expressed by the voter.

The person providing help must respect the voter’s privacy at
all times during the voting process.’”

THE VOTING RIGHTS OF PEOPLE WITH MENTAL DISABILITIES



254

Voter-Competence Requirements

because of state voter-competence laws or because election

officials, poll workers or service providers improperly
impose their own voter-competence requirements. This section
describes the ways in which people have lost the right to vote due
to these laws and practices. It also describes what voters’ rights are
and what steps they may take to preserve or restore their rights.

People with mental disabilities sometimes lose the right to vote

State Voting Laws

Many states require that voters have a certain level of
competence in order to vote. These requirements, in state laws
or state constitutions, sometimes deprive people with mental
disabilities of the right to vote. See the chart of each state’s laws on
voter competence on page 41.

B About 15 states and the District of Columbia have laws that
bar voting by individuals who are “under guardianship” or
adjudged “mentally incompetent” or “mentally incapacitated.”
All of these terms generally mean the same thing. ® These laws
require a court determination of incompetence or incapacity
before removing a person’s right to vote. Typically, however,
such determinations involve competencies other than voting
competence.

A finding of incompetence or incapacity generally means that
a person is unable to meet basic needs for food, clothing and
shelter due to a disability. For example, many individuals are
placed under guardianship because they were unable to care
for themselves during a psychiatric crisis. Yet they may have

a good understanding of how elections work and of the issues
at stake in federal, state and local elections. Guardianship
hearings rarely include inquiries into a person’s understanding
of voting issues.

& Some 20 states have laws that bar voting only if a court has

Bazelon Center for Mental Health Law & National Disablity Rights Network
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determined that an individual specifically lacks the capacity to
vote.’

B Three states have laws that bar voting by individuals who
are “non compos mentis.” This term has been interpreted
differently from one state to the next."

B Nine states have laws that use outmoded and stigmatizing
terms such as “idiots” and “insane persons” to describe who
is barred from voting based on competence concerns." Such
laws are rarely enforced because they are virtually impossible
to understand and apply.

Bd Eleven states—Colorado, Idaho, Illinois, Indiana, Kansas,
Maine, Michigan, New Hampshire, North Carolina,
Pennsylvania and Vermont—place no disability-related
restrictions on the right to vote.”

Election Officials

Election officials sometimes impose their own voter-
competence requirements and prevent individuals with mental
disabilities from voting. They have refused to allow individuals
who live in institutions to register and vote or to obtain absentee
ballots. Or they have required institutional residents to take
examinations not required of others before being permitted
to vote. Such practices have been invalidated by the courts as
unconstitutional.” Indeed, many states now have laws specifying
that individuals do not lose their right to vote because of their
residence in an institution.*

Example: Election officials in New Jersey segregated the
ballots submitted by residents of a state psychiatric hospital
and refused to count the ballots unless residents could prove
that they were competent to vote. This practice was held
unconstitutional.”

Example: Election officials in Virginia refused to provide
absentee ballots for people with mental illnesses living in a
state psychiatric hospital based on state officials’ interpretation
of state law as authorizing absentee ballots for individuals in

THE VOTING RIGHTS OF PEOPLE WITH MENTAL DISABILITIES
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facilities only if they have physical disabilities.'s

Example: Election officials in Arkansas required a group of
individuals with developmental disabilities who lived in a
group home to pass an examination in order to be permitted to
vote. This requirement was not imposed on other voters.

Poll Workers

Poll workers sometimes improperly turn away individuals
with mental disabilities at the polls based on their own judgments
that these individuals should not be permitted to vote.

Service Providers

Some providers of residential or other services for people with
disabilities have inappropriately kept individuals with mental
disabilities from registering, voting, or receiving voting assistance.
Staff of hospitals, developmental disabilities institutions, nursing
homes, group homes, shelters and other settings sometimes decide
on their own that residents should not be allowed to vote. Staff
of such facilities typically exert significant control over residents’
lives, and their decisions have prevented many residents from
exercising their lawful right to vote.

Example: A recent study of Philadelphia nursing homes
revealed that many residents were denied the right to vote
based on staff decisions that they were not competent to
vote. Staff at a significant number of nursing homes required
residents with cognitive impairments to answer questions

to demonstrate their understanding of the election process,
including names of candidates or current officeholders and
questions about voting procedures.”” Pennsylvania law does
not contain any voter-competence requirement.

Example: Before the November 2004 election, a Department
of Veterans’ Affairs (VA) nursing home in California refused
to permit volunteers to come to the home to provide voter
education and registration assistance. Staff told registration
workers that the residents were “too demented to vote.” After

Bazelon Center for Mental Health Law & National Disablity Rights Network
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a threatened lawsuit, the facility allowed the protection and
advocacy agency for individuals with disabilities to provide
training on voting rights and assist residents who wished to
register to vote.'®

Example: Before the November 2004 election, an Ohio nursing
home resident was barred by staff from registering to vote
because his disability made him unable to create a signature
and he used an “X” instead of a signature.

THE VOTING RIGHTS OF PEOPLE WITH MENTAL DISABILITIES



258

What Are Your Voting Rights?

Only a Court Can Decide that Someone
is Not Competent to Vote

n election official, poll worker or service provider cannot
make decisions about whether a person is competent to

vote. In virtually every state with a voter competency
requirement, a court must make the determination that a person
does not meet the competency requirement.”” Even state laws
disenfranchising “idiots” and “insane” people have been read to
require a court finding of incompetence.”

Indeed, regardless of what state law says, basic principles of
federal due process require that a person’s right to vote cannot
be taken away without the opportunity to be heard in court.
The decision that a person lacks the competence to vote cannot
be made by a long-term care facility, hospital or other service
provider, or by a guardian or family member. Nor can it be made
by a poll worker or election official.

When voter-competence decisions are made outside of a
courtroom, they are not only being made by people who are
unauthorized to make them, but they are typically based on
factors that have little to do with what state law requires. In fact,
many people have been denied the right to vote even in states
that do not have any voter-competence requirement because service
providers or others simply assumed, as in the above examples,
that they could legally prevent people with mental disabilities
from voting.

If a person is told by a poll worker that he or she is not
competent to vote, the person should ask to vote a provisional
ballot before leaving the polling place. The provisional ballot will
be counted later if the person is eligible to vote.
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Can Anyone But a Judge Decide that You Are Not
Competent to Vote?

It is not legal for anyone to take away your chance

to vote because that person thinks that you are not
competent to vote. Election officials and poll workers
cannot stop you from voting because of your disability.
Staff in hospitals, nursing homes and other institutions
cannot refuse to allow residents to register and vote or
to obtain absentee ballots. That is unlawful. Only a court
can decide that a person lacks the competence to vote.

If you are told on Election Day that you cannot vote, you
can demand to vote a provisional ballot.

How Can Someone Retain the Right to Vote or
Have it Restored Under State Law?

While advocates may want to consider challenging certain
state voter-competence requirements as inconsistent with federal
law (see page 12), many individuals may simply wish to use
avenues available under state rules to try to keep from losing
their right to vote, or to have it restored. This section describes
what individuals may do—usually in the context of guardianship
proceedings—to accomplish these goals.

In many states, a person is at risk of losing the right to vote
when a guardianship is imposed. This is true in most states that
have some type of voter-competence requirement. In states where
the right to vote is automatically lost when a person is under
guardianship, the ward may lose the right to vote even though the
subject of voting was never raised. Often neither the ward nor the
person seeking guardianship is aware that the right to vote is at
stake in a guardianship hearing.
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Know Your Rights in Guardianship Proceedings

If someone is trying to become your guardian, you
should know what having a guardian will mean for
your voting rights. If your state bars voting by people
who have guardians or who are not able to vote
(these states are listed in notes 5 and 6), you should
ask the probate judge to keep your right 1o vote. You
should also be prepared to show the judge that you
are able to vote.??

What Must You Show to Retain the Right to Vote?

You should try to present more information than
necessary to show that you are able to vote. You
should explain your ability to understand what it
means to vote and how the voting process works.
Have a mental health professional confirm this. If
you communicate in a way that the judge may not
understand clearly, the mental health professional
should be able to explain how you communicate to
help the court understand.

What if You Have Already Lost the Right to Vote?

If you have already lost the right to vote when you
got a guardian, you can always ask the probate
court to restore it. The fact that you were found
unable to vote at one time does not necessarily
mean that you are unable to vote now.

[box continues on the next page]
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Know Your Rights [continued]

Even in states that remove the right to vote from
anyone under guardianship, some courts aliow
people to keep the right to vote, or to have it
restored, if they can show they are able to vote.z

You may wish to contact the protection and
advocacy agency in your state to help you figure
out how to make sure your right to vote can be kept
or restored in guardianship proceedings. You can
find contact information for the agency in your state
at http://www.ndrm.org.

Challenging State Voter-Competence Requirements

Someone who has lost the right to vote based on a state voter-
competence requirement may be able to challenge the requirement
on the ground that it violates federal law. Laws that bar people
who are “mentally incompetent” or under guardianship from
voting generally violate the Constitution and the Americans with
Disabilities Act (see pages 25-28) if they are used to take away a
person’s right to vote based on disability even if the person has the
capacity to vote.

Fewer people lose their voting rights in states with laws that
remove a person’s right to vote only after a court determines that
he or she is not competent to vote. Even these laws, however,
typically require certain people—usually those who are the
subject of guardianship proceedings—to meet standards that are
not imposed on other voters.

Probate courts in these states sometimes ask individuals who
are the subject of guardianship proceedings to demonstrate an
understanding of elections and politics that goes far beyond what
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is expected of the general public before they are permitted to vote.
For example, individuals are sometimes asked to provide the
names of various federal, state or local office holders, to explain
the voting process and to explain their political views. Individuals
who do not answer these questions to the satisfaction of the
questioner are not permitted to vote.

Such inquiries hold people with mental disabilities to a
higher standard than other voters. They also function as a type
of unlawful literacy test for people with mental disabilities. The
Voting Rights Act requires courts to apply the same standard to
everyone (see pages 29-30).

What You Can Do if Told You May Not Vote

If you have been told that you may not register or
vote because of a state rule about competence,
you may contact the protection and advocacy
agency for people with disabilities in your state.
You can find its contact information on the web at
hitp://www.ndm.org. The protection and advocacy
agency can help you figure out what to do. The
Bazelon Center for Mental Health Law may also be
able to help. You can reach the Center at (202)
467-5730.
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Advocating to Change the Voter-
Competence Standard in Your State

e urge advocates and policymakers to promote the
Wreplacement of restrictive voter-competence standards

with tailored standards that treat voters with disabilities
equally.

Voters with Mental Disabilities
Should Not Be Held to a Higher Standard

Voter qualifications typically include, in addition to U.S.
citizenship, residence in the state where the person is voting,
being age 18 or over and, in some states, not having been
convicted of a felony within a certain timeframe. No state subjects
voters without disabilities to any type of standard to measure
voting capacity. We do not expect voters without disabilities to
demonstrate the rationale for their votes or their understanding of
how the voting process works.

What Standard Should Be Used to Determine Voting Competence?

The need for any voter-competence requirement is remote
at best. There is no indication that election systems in any of
the states without voter-competence requirements have been
compromised by the votes of people with mental disabilities.

To the extent that states choose to have a voter-competence
requirement, all their laws and practices must hold all individuals
to the same standard.”

Given that the essence of voting is expressing a choice, one
appropriate standard for voting competence is whether a person
can communicate, with or without accommodations, a choice
whether to cast a vote. The American Bar Association’s House of
Delegates recently adopted a similar standard: whether a person
can communicate, with or without accommodations, “a specific
desire to participate in the voting process.”*
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In sum, experience in many states suggests that it is
unnecessary to impose any limitation on the fundamental right
to vote of people with mental disabilities. Where states decide to
have such limitations, the standard for voting should be the same
for a person with a mental disability as for anyone else: whether
the person can express a choice.
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Photo-ldentification Laws

a driver’s license or other government-issued photo-ID in

order to vote. These requirements may place both financial
and practical burdens on voters. Even where laws require
provision of a free photo-ID to indigent individuals, fees are
often required to obtain the necessary documentation, such as a
birth certificate. Voters with mental or physical disabilities who
do not already have a photo-ID may face particular challenges in
obtaining one.

Q number of states have begun to require voters to present

As of June 2008, seven states ask voters to show photo-
identification.?® In five of these states, voters lacking a photo-ID
can vote if they submit an affidavit and/or provide additional
forms of identification. In Indiana and Georgia, voters without
a photo-ID can only vote a provisional ballot. In Georgia, these
voters must return later with photo-IDs. In Indiana they may
return with either photo-IDs or an affidavit explaining that
indigence or religious principles prevented them from obtaining

one.”

While a state court struck down Missouri’s photo-ID law,?
the U. S. Supreme Court recently upheld Indiana’s law.” The
Supreme Court’s decision was based on the failure in that case to
demonstrate that any group of voters was actually subjected to
excessive burdens.

The Supreme Court’s decision leaves room for future
constitutional challenges to voter-identification laws that present
substantial burdens on individuals’ right to vote. Such laws may
also violate state constitutions that are more protective than
the U.S. Constitution. Finally, they may violate the Americans
with Disabilities Act (ADA —see page 27) if they screen out
voters with disabilities and are not necessary, or if a state fails to
make reasonable modifications necessary to ensure that voter-
identification laws do not deprive people with disabilities of equal
voting opportunities.®
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Voter Challenges Based on Mental
Competence

although they are not permitted in many states, have
sometimes been cynically used to affect election results.

Example: Shortly before the November 2004 election, The New
York Times reported that political party officials in Ohio were
training thousands of recruits to challenge voters suspected of
being ineligible to vote. Among other things, the recruits were
“taught how to challenge mentally disabled voters who are
assisted by anyone other than their legal guardians.”*!

Competence challenges to voters with mental disabilities,

Most states” laws provide for challenges to a person’s eligibility
to vote.® State law governs who may bring a challenge and what
types of evidence must be presented to support a challenge.

Visit http://www.bazelon.org/issues/voting for a link to a chart
summarizing each state’s requirements as to the permissible
grounds for challenges, the individuals who may bring a
challenge, and the evidence and procedures required.

Is Competence a Permitted Ground for Challenging a Voter?

In many states, lack of competence is not a permissible basis
for a voter challenge, even if the state has a voter-competence
requirement.® And if the state does not have a voter-competence
requirement, then a person may not be disqualified on the basis of
competence,

In some states, competence may form the basis for challenges
brought before the election, but not for challenges at the polling
place. Polling-place challenges are sometimes limited to factors
that are more easily determined, such as whether the voter is the
person he or she claims to be or is voting at the correct precinct.

Even when challenges based on competence are allowed,
many people wrongly believe that individuals with mental
disabilities may be challenged based simply on the fact that they
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have a disability, that they have a guardian, that their guardian is
not present when they vote or other inappropriate grounds.

Who May Challenge a Voter?

Voter-challenge laws also typically restrict who may bring
a challenge. While many states allow other registered voters to
challenge a voter, in some states only certain election officials or
appointed challengers are permitted to bring a challenge.”

What Type of Evidence is Required for a Challenge?

Voter-challenge laws usually require the challenger to present
certain types of evidence and follow specific procedures. Some
states, for example, require a challenger to demonstrate personal
knowledge and/or reason to believe that the challenged voter
does not meet the requirements to vote.* Demanding standards of
proof may be required.” Accordingly, a voter challenge based on
competence may require specific proof and personal knowledge
that the person challenged does not meet voter qualifications
related to competence.

A Person Who is Challenged
Cannot be Prevented from Casting a Provisional Ballot

Regardless of the procedures that state law may require for
voter challenges, the federal Help America Vote Act entitles a
person whose eligibility to vote is in doubt to cast a provisional
ballot if the person believes he or she is registered and eligible to
vote in the appropriate jurisdiction.® The provisional ballot will
then be counted if it is later determined that the person is eligible
to vote. A voter who is challenged at the polling place should
always ask for a provisional ballot if told that he or she is not
eligible to vote.
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What You Can Do if Challenged at the Polls

If an election official or another person at the polling
place says you are not competent to vote, you
should ask for a provisional ballot. You have a right
to cast a provisional ballot no matter what the
state’s laws and regulations say about your eligibility
to vote. It will be counted after Election Day if you
are registered and eligible to vote, You can contact
the protection and advocacy agency in your state
to help you show that your provisional ballot should
e counted. You can find the agency’s contact
information on the web at http://www.ndm.org.
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Voters Have the Right to Assistance

the right to help from a person of their choice.” This can be a

family member, a friend, a caregiver, a poll worker or almost
anyone else. The only people who are not allowed to help are the
person’s employer or an agent of the employer, or, if the voter
belongs to a union, an officer or agent of the union.*

People who need help in voting because of a disability have

A helper must respect the voter’s choices and may not
substitute his or her own choices for the voter’s. Nor can the
helper make assumptions about how the person wants to vote. If
the helper cannot reliably determine the voter’s intent, he or she
cannot cast a vote for that person.

Who Can Help Me Vote, and How?

A family member, friend or caregiver can come with
you to help, or you can ask a poll worker for assistance.
You can tell your helper what information to fill in on

a registration form, if you cannot complete the form
because of a disability. In an election, you can say
what choices you want among those listed on a ballot.

Your helper can also explain instructions in your
language, demonstrate the voting process, read ballot
choices or use simplified language to explain the
choices on the ballot. He or she can enter a voting
booth with you if your disability makes it difficult to enter
the booth alone and vote there without assistance.

If your helper marks a ballot for you, it must be for
the choices you have expressed, not the helper’s.

If you don’t want to cast a vote on an issue or for a
candidate, the helper must leave that choice blank.
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A Helper Must Respect the Voter's Privacy

A person who is helping another to vote must respect the
person’s privacy at all times during the voting process.*' After
the person has completed a ballot, the helper should offer to
make sure that the ballot accurately reflects the voter’s choices
and should offer to correct any mistakes and check the ballot for
additional choices that may have been missed.”

Election Officials Must Provide Help

A voter may ask election officials for help. Election officials
must ensure that their voting systems are readily accessible to
people with mental disabilities.* They must make reasonable
modifications to rules and policies needed to help people with
mental disabilities register or vote.* For example, having a
poll worker or other election official explain ballot instructions
or content in simpler language at the request of a voter with a
disability would be a reasonable modification. Election officials
may also need to provide assistance by visiting voters with
disabilities in nursing homes and other care settings in order to
help them apply for, complete and submit absentee ballots, if
residents choose to vote by absentee ballot.

Service Providers Must Provide Help

A voter may wish to get help from a service provider. Nursing
homes, hospitals, group homes, board-and-care homes and
other facilities providing care and services to individuals with
disabilities must also make reasonable modifications to their
policies and practices to ensure that residents who need help with
the voting process receive it.* These modifications usually include
helping residents to register, to get to the polling place or to apply
for and complete an absentee ballot if the resident chooses to vote
by absentee ballot.

Example: On Election Day in November 2004, a number of
residents of a state psychiatric hospital in New York were
prevented from voting because their privileges to leave the
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facility had been taken away as a result of failure to comply
with hospital rules. Hospital staff did not attempt to obtain
absentee ballots to enable the residents to vote. The matter was
resolved after a resident contacted advocates for assistance
and the hospital ultimately agreed to take the residents to the
polling place to enable them to vote.

In order to promote compliance with the law, states should
require nursing homes and other residential facilities for
individuals with disabilities and older adults to:

» provide information to residents about how to register
to vote in the facility’s jurisdiction and how to change their
address for voting purposes if necessary;

» ask all residents whether they want to register and offer
help to those who want to do so;

» encourage residents to exercise their right to vote and
permit voter education to occur on site; and

» offer assistance to residents in applying for and submitting
absentee ballots sufficiently in advance of the deadlines.

Disability Services Offices
Must Provide Help with Registration

The National Voter Registration Act, or “Motor Voter” law,
requires states to designate as voter registration agencies: (1) all
offices that are primarily engaged in providing disability services
and that receive state funds, and (2) all offices that provide public
assistance.* These agencies must make available to their clients
voter registration forms and assistance in completing them, and
must accept completed applications and transmit them to state
officials.” Such agencies include vocational rehabilitation offices,
offices of mental health and mental retardation, offices on aging,
offices that process Medicaid applications and other disability
services offices.
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How to Address Concerns about Voter Fraud

ome have suggested a need for voter-competence testing to

address the possibility of voter fraud when someone helps

a person with a disability to vote.* However, such concerns
should not be addressed by raising barriers to the voting rights
of people with disabilities. The solutions to concerns about voter
fraud, to the extent warranted, should focus on those perpetrating
the fraud.

Concerns about voter fraud in this context fall into three main
categories:

(1) Concerns about caregivers or others substituting their
own judgment and decisionmaking when they help a person
with a disability vote, rather than following the expressed
wishes of the person with a disability. Often people do not
realize that this is improper even if the person’s prior voting
history and views appear to shed light on how the person
might wish to vote.*” Votes must be based on choices actually
communicated by the person whose vote is being cast.

(2) Concerns about coercing a person with a disability to vote
a certain way. These concerns have been raised in particular about
individuals with disabilities residing in institutional settings, such
as nursing homes, where staff often exert significant control over
residents’ lives.* Concerns have also been raised about whether
candidates or political party representatives have engaged in
voter intimidation or undue influence when visiting residents of
nursing homes to offer assistance with registration or voting.”* Of
course, the experience of being subjected to voting pressures is not
unique to people with disabilities.”

(3) Concerns about wholesale fraud where nursing home
administrators or others obtain large numbers of residents’
absentee ballots and falsify them. Occasional instances of this
type of fraud have prompted calls for changing voting procedures
in nursing homes and similar institutional settings.”

These concerns have been raised primarily with respect to the
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use of absentee ballots, as it is more difficult to detect fraudulent
actions that occur outside of the polling place.

All of the concerns described above can and should be
addressed through more appropriate means than imposing
discriminatory burdens on individuals with mental disabilities.
Policymakers, election officials and others can respond by:

» educating assistance providers about what types of
assistance are and are not permitted;

» using criminal prosecution to address unscrupulous voter-
fraud practices;

» establishing state law procedures requiring election
officials and residential service providers for people with
disabilities to assist residents of long-term care facilities and
other care settings with registration and voting,.

Some election officials have successfully addressed concerns
about undue influence of voters with cognitive impairments
without the need for capacity testing or removing individuals
from voter rolls.* A number of states have procedures in place
that are designed to promote voting by residents of long-term care
facilities, although many of those procedures are voluntary or
have other limitations.”
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What Is the Legal Framework?

The Relationship Between Federal and State Law

oting in the United States is a fundamental political right.*
VThe United States Constitution protects the right to vote, but
it also gives states the authority to set voting qualifications
for both federal and state elections” —within certain limits.
For example, states cannot set voter-qualification standards
that conflict with the Constitution.’ The Supreme Court has
invalidated discriminatory state voter qualifications that violate
the Fourteenth Amendment of the U.S. Constitution.”

States must also comply with the U.S. Constitution and federal
statutes, which are passed by Congress and apply nationwide.
Federal laws govern if they conflict with state laws. Federal laws
and the Constitution also set the “floor” for legal protections.
States may pass laws that give voters with disabilities more legal
protections, but they cannot take away rights that have been
established by federal laws and the Constitution.

What Federal Laws Apply?

1. United States Constitution

The Equal Protection Clause

» The Equal Protection Clause of the Fourteenth
Amendment provides that “no state shall...deny to any person
within its jurisdiction the equal protection of the laws.”® Laws
and government practices that affect the right to vote must
treat people in similar situations on an equal basis. People
who have the capacity to vote and meet the age and residency
requirements for voting cannot be treated differently from
other such voters based on guardianship status.

» A state may take away the right to vote only when it can
show that doing so is a “narrowly tailored” way to achieve a
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compelling government interest.®! If there is more than one
reasonable way to achieve the government'’s interest, the way
that is least burdensome on people’s rights must be chosen.

» Voter qualifications that make broad categories of
people ineligible to vote based on concerns about mental
competence (for example, that bar voting by anyone under
guardianship) are likely to violate the Equal Protection
Clause. In most cases, such broad qualifications would not
be narrowly tailored to any government interest because
they would disenfranchise many people who have the
capacity to vote.”?

The Due Process Clause

» The Fourteenth Amendment states with respect to actions
by state governments that “[n]o person shall be... deprived of
life, liberty, or property, without due process of law....”® The
Due Process Clause provides that before a state can deprive an
individual of a fundamental right, it must adequately notify
the individual of the reasons for the deprivation and give him
or her the opportunity to be heard before the right is taken
away.”

» Removal of a person’s right to vote based on such factors
as guardianship status or hospitalization may violate due
process if the person is not given notice that he may lose the
right to vote and a chance to challenge that loss.®

» In addition, the Due Process Clause provides similar
protections to those provided by the Equal Protection Clause.
The Due Process Clause “forbids the government to infringe
certain ‘fundamental’ liberty interests at all, no matter what
process is provided, unless the infringement is narrowly
tailored to serve a compelling state interest.”% The right to
vote is such a fundamental right.®” Accordingly, government
officials may not use competency standards to restrict
individuals’ right to vote, unless such standards are narrowly
tailored to serve a compelling government interest.
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2. The Americans with Disabilities Act

» The Americans with Disabilities Act (ADA) bars disability
discrimination in the services, programs and activities of

state and local government entities, including facilities that
provide services to individuals with disabilities as well as state
and local election authorities.”® These programs would likely
violate the ADA if they prevent qualified individuals with
disabilities from voting.

» Public entities may not exclude qualified voters with
disabilities from the voting process.

The ADA prohibits public entities from excluding qualified
people from voting based on disability if they meet the
essential requirements for voting.

Before a public entity may exclude a voter based on disability,
it must conduct an individualized assessment of whether

the person meets the essential requirements to vote. % For
example, a state that wishes to impose a requirement that
individuals have the mental capacity to vote cannot take away
the right to vote from all people under guardianship without
assessing whether each individual has the capacity to vote.”

Laws or practices that categorically bar people from voting
based on guardianship status, residence in a hospital,
nursing home, group home or developmental disabilities
center, or similar factors would likely violate the ADA
because they bar voting by people who have the capacity to
vote and meet the essential requirements for voting.”

» Public entities must provide reasonable modifications to
voting policies, practices and procedures.

The ADA also requires public entities to make reasonable
modifications to policies, practices and procedures that

are necessary for people with disabilities to have an equal
opportunity to participate in government programs, such
as registering to vote and casting a ballot.” For example, a
state hospital may have to modify its practices in order to
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assist residents in obtaining and submitting absentee ballots.
Alternatively, the hospital might choose to transport residents
or allow them to go to their polling place.

Public facilities that prevent qualified people with disabilities
from registering or voting based on inappropriate grounds,
such as the staff’s view that the person lacks the capacity to
vote, likely violate the ADA.

Similarly, public facilities that bar voter-education or
registration activities from their facilities on the ground that
residents are too disabled to vote, or that prevent residents
from attending voter-education sessions, likely violate the
ADA.

» Privately operated service providers must not discriminate
against people with disabilities with respect to voting.

Title III of the ADA prohibits disability discrimination by
privately operated places of public accommodation, such as
privately operated nursing homes, group homes or homeless
shelters.” These facilities are subject to the same requirements
as publicly operated facilities

Section 504 of the Rehabilitation Act of 1973™

» Section 504 of the Rehabilitation Act (Section 504) applies
to entities that receive federal funding. It prohibits disability-
based discrimination in any program or activity that receives
federal financial assistance.” It also applies to federal executive
branch agencies, such as the Department of Veterans’ Affairs.”®

Section 504 provides the same rights and remedies as Title II of
the ADA.”

>» Entities that may be covered by Section 504 include state
and local agencies that operate elections or enforce election
laws, government-operated facilities providing services

to people with disabilities, private service providers and
federally operated facilities providing services to individuals
with disabilities.
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4. Help America Vote Act (HAVA)

» The Help America Vote Act of 2002 (HAVA) set new
standards for voting systems in federal elections. These
standards include ensuring that voting systems are accessible
for all voters with disabilities. For example, HAVA requires
every precinct to have at least one voting machine or

system that is accessible to vaters with disabilities. HAVA
also requires that each voter be able to vote secretly and
independently. HAVA authorizes state and local governments
to apply for grants to improve voting accessibility and to
train elections officials and poll workers to assist voters with
disabilities. HAVA also requires states receiving grants to set
up a process for resolving accessibility complaints.

» HAVA’s accessibility mandate is broad: Voting systems
“shall be accessible for individuals with disabilities . . . in

a manner that provides the same opportunity for access

and participation (including privacy and independence)

as for other voters.”” Voting-system accessibility under
HAVA therefore includes ensuring that people with mental
disabilities who have the capacity to vote are not denied equal
access to registration and voting.

» Overbroad voter-competency standards imposed by state
law would likely run afoul of HAVA, as would denials of
the right to vote based on competency determinations made
by individuals (such as election officials, long-term care
providers or poll workers) who are not qualified to make
such determinations.

5. Voting Rights Act

» The Voting Rights Act (VRA) governs federal election
procedures. It provides that no person “acting under color
of law” shall “in determining whether any individual is
qualified under State law or laws to vote in any election,
apply any standard, practice, or procedure different from the
standards, practices, or procedures applied under such law
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or laws to other individuals within the same county, parish,
or similar political subdivision who have been found by State
officials to be qualified to vote.”® This means that any test for
determining whether someone is qualified to vote must be
applied to all voters equally.

» Voting-qualification standards, such as competency
tests, that single out individuals or classes of individuals for
different treatment violate the VRA.

» The VRA also prohibits states from using “literacy tests”
as a voting qualification unless they are given to all voters, are
conducted wholly in writing and are in compliance with other
requirements.” The Act defines literacy tests to include “any
test of the ability to read, write, understand or interpret any
matter.”% These provisions of the VRA prohibit states from
requiring voters with disabilities to pass a voter-competency
test that is not required of all voters.

» In addition, Section 208 of the VRA guarantees the right
of people with disabilities to have voting assistance from

a person of their choosing so long as that person is not the
voter’s employer, an agent of the employer, or an officer or agent of
the voter’s union.®

National Voter Registration Act™*

» The National Voter Registration Act (NVRA) permits, but
does not require, states to enact laws authorizing removal

of voters from the registration rolls based on “mental
incapacity.”®

» Another provision of the NVRA, however, states that
“[a]ny State program or activity to protect the integrity of

the electoral process by ensuring the maintenance of an
accurate and current voter registration roll for elections for
Federal office—shall be uniform, nondiscriminatory, and in
compliance with the Voting Rights Act of 1965.”% The VRA, as
discussed above, requires that any voting standards that states
establish be applied equally to all voters. Thus, both the VRA
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and the NVRA bar states from using voting standards that
treat individuals with mental disabilities differently from
other voters.

Notes

1

10

These limitations are imposed by the the United States Constitution, the
Americans with Disabilities Act, Section 504 of the Rehabilitation Act, and
the Help America Vote Act. See notes 60-78 and accompanying text, and p.
12 (Challenging State Voter-Competence Requirements).

This limitation is imposed by the Voting Rights Act, 42 U.S.C.
§1971(a)(2)(A). See notes 80-82 and accompanying text, and p. 12
(Challenging State Voter-Competence Requirements).

See notes 63-65 and accompanying text concerning the Due Process Clause
of the U.S. Constitution and p. 9 (Only a Court Can Decide that Someone is
Not Competent to Vote)

See notes 68-77 and accompanying text, and p. 9 (Only a Court Can Decide
that Someone is Not Competent to Vote).

See note 83 and accompanying text, and pp. 20-22 (Voters Have the Right
to Assistance; Election Officials Must Provide Help; Service Providers
Must Provide Help; Disability Services Offices Must Provide Help with
Registration).

See id.

See notes 78-79 and accompanying text, and p. 21 (A Helper Must Respect
the Voter’s Privacy).

A finding of “mental incapacity” or “mental incompetence” generally
means that a person is in need of guardianship. Jurisdictions with this type
of exclusion are Alabama, Arizona, the District of Columbia, Louisiana,
Maryland, Missouri, Montana, Nevada, New York, South Carolina, South
Dakota, Tennessee, Utah, Virginia, West Virginia and Wyoming. For citations
to these legal provisions, see chart on pp. 41-66. Some additional states have

“similar provisions in their laws, but state attorney general opinions have

interpreted those provisions mare narrowly.

These states are Alaska, Arkansas, California, Connecticut, Delaware,
Florida, Georgia, Hawaii, Iowa, Kentucky, Massachusetts, Minnesota, New
Jersey, North Dakota, Ohio, Oklahoma, Oregon, Texas, Washington and
Wisconsin. For citations to these legal provisions, see chart on pp. 41-66.

Nebraska law defines “non compos mentis” to mean “mentally
incompetent.” Neb. Rev. Stat. § 32-312. Hawaii law does not define the term,
but provides that a person may be disenfranchised on competence grounds
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12

13

14

16
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only if determined to lack the capacity to vote. Haw. Rev. Stat. § 11-23(a).
Rhode Island does not define the term, but the state’s election board recently
overturned local election officials” decision to remove two hospitalized men
from the voter rolls based on earlier rulings that each was not guilty by
reason of insanity. The state board concluded that such a finding was not
sufficient to render the men “non compos mentis” for purposes of voting.
David Scharfenberg, Election Board Won't Take Away Men’s Vote, PROVIDENCE
JournaL, May 29, 2008, http://www.projo.com/news/content/INSANE_
VOTERS_05-29-08_3HAA708_v17.349e81a.html.

These states are Arkansas, lowa, Kentucky, Mississippi, New Mexico, Ohio,
Minnesota, New Jersey and Nevada. New Jersey and Nevada recently
eliminated such voting bans from their state constitutions, but similar
language remains in their statutes. For citations to these legal provisions, see
chart on pp. 41-66. In all of these states except Mississippi and New Mexico,
more specific statutory provisions concerning voter competence effectively
trump the “idiots” and “insane” language.

Eight of these—Colorado, Idaho, Illinois, Indiana, New Hampshire, North
Carolina, Pennsylvania and Vermont—have laws that contain no voter-
competence requirement. Two others—Kansas and Michigan—have
constitutional provisions authorizing the legislature to impose certain voter-
competence requirements but their legislatures have not done so. Maine’s
constitution and statutes bar voting by individuals under guardianship due
to mental illness, but the Secretary of State’s office has instructed election
officials to disregard this requirement following a federal court ruling
declaring it unlawful. Memorandum from Julie L. Flynn, Deputy Secretary
of State, to All Municipal Clerks and Registrars (Sept. 4, 2001) (citing Doe v.
Rowe, 156 F. Supp.2d 35 (D. Me. 2001). For citations to these legal provisions,
see chart on pp. 41-66.

See, e.g., Carroll v. Cobb, 354 A.2d 355 (N.]. Super. App. Div. 1976); Boyd v.
Board of Registrars of Voters of Belchertown, 334 N.E.2d 629 (Mass. 1975).

Missouri’s constitution, however, provides that individuals “involuntarily
confined in a mental institution” are ineligible to vote. Mo. CoNsT. art. 8 § 2.

In the Matter of Absentee Ballots Cast by Five Residents of Trenton Psychiatric
Hospital, 750 A.2d 790 (N.]. Super. App. Div. 2000) (ballots of state hospital
residents cannot be segregated or challenged without a particularized
showing of incompetence).

Harvey v. Kaine, No. 3:06-cv-00653-HEH (E.D. Va. Filed Oct. 2, 2006), settled
Now. 15, 2006. Two state hospital residents filed suit against state and county
officials to challenge the interpretation of state law as violative of the United
States Constitution, the ADA, and Section 504. Shortly after the suit was
filed, the state changed its interpretation to authorize absentee ballots for
individuals in facilities due to their mental disabilities. See Greg A. Lohr,
Mental Patients Sue State, Allege Denial of Voting Rights, StyL.e WeEkry, Oct. 25,
2006, http://www.styleweekly/article.asp?idarticle=13257.
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Jason H. T. Karlawish et al., Identifying the Barriers and Challenges to Voting by
Residents in Nursing Homes and Assisted Living Settings, ]. AGING & Soc. PoL'y,
vol. 20 issue 1, at 65, 72 (2008).

In 2008, the VA adopted a policy of barring all voter registration drives at
VA facilities, but has since narrowed that policy to permit state and local
government officials and non-partisan groups to conduct voter registration
efforts at VA facilities.

Most state laws explicitly require this determination to be made by a court
or state that a person must be “adjudicated” or “adjudged” incapacitated,
indicating that a court or other tribunal must decide. While some state laws
simply exclude “mentally incompetent” voters, competence determinations
must generally be made by probate courts in the context of guardianship
proceedings.

In the Matter of Absentee Ballots Cast by Five Residents of Trenton Psychiatric
Hospital, 750 A 2d at 794-95 (N.]. Super. App. Div. 2000) (requiring county
board of elections to demonstrate a particularized showing before a court
that voters were incompetent before ballots could be disqualified).

See, e.g., Doe v. Rowe, 156 F. Supp.2d at 47-49. Government entities must
provide due process before taking away a person’s right to vote. Private
entities such as long-term care facilities perform a core government function
when they determine whether individuals are competent to vote, and thus
should also be subject to due process requirements. See Nina A. Kohn,
Preserving Voting Rights in Long-Term Care Institutions: Facilitating Voting
While Maintaining Election Integrity, 38 McGrorce Law Review 1065, 1081
(2007).

There is some risk that raising these issues in the probate court proceedings
may foreclose a person from later making certain arguments if he or she
should wish to challenge the state law. For example, a person’s request
that the probate judge determine his competence to vote may be viewed as
a concession that the state law allows individuals under guardianship to
retain their voting rights.

Missouri Protection and Advocacy Servs., Inc. v. Carnahan, 499 F.3d 803 (8"
Cir. 2007) (interpreting Missouri law to permit individuals under full
guardianship to retain their right to vote in some circumstances despite
statutory and constitutional language making individuals under full
guardianship ineligible to vote).

One recent proposal urges that states eliminate overbroad voting restrictions
by adopting a voter-competence test to determine whether individuals
understand the nature and effect of voting. See Karlawish et al., Addressing
the Ethical, Legal and Social Issues Raised by Voting by Persons with Dementia,

11 J. AMER. MED1cAL Ass’N 1345 (2004). Unless such a test is given to all who
wish to register or vote, however, it would result in the application of a
different standard to individuals who are singled out for this type of testing.
Thus, such a test would function much the way literacy tests were used.
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26

27
28
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American Bar Association, Commission on Law and Aging et al., Report
to the House of Delegates (Aug. 13, 2007), at http://www.abanet.org/aging/
docs/Voting_Rec_FINAL_approved.doc. The ABA proposal also requires
that no prohibition on voting take place unless it is ordered by a court of
“competent jurisdiction,” that has afforded the individual “appropriate
due process protections,” and that the court’s order is based on “clear and
convincing evidence.” Id.

Another possible standard was recommended by the American Bar
Association’s Commission on the Mentally Disabled (now the Commission
on Mental and Physical Disability Law): the ability to provide the
information needed to register to vote. See Sales, STATE LEGISLATIVE IssuEs,
supra note 56, at 111 (“Any person who is able to provide the information,
whether orally or in writing, through an interpreter or interpretive device or
otherwise, which is reasonably required of all persons seeking to register to
vote, shall be considered a qualified voter.”).

These states are Florida, Georgia, Hawaii, Indiana, Louisiana, Michigan
and South Dakota. National Conference of State Legislatures, Requirements
for Voter Identification 1 (updated June 18, 2008), hitp://www.ncsl.org/
programs/legismgt/elect/taskfc/voteridreq.htm.

Id.

Weinschenk v. Missouri, 203 S.W.3d 201 (Mo. 2006) (Missouri statute requiring
voters to present certain forms of state or federal photo identification
violated Missouri’s constitution because it interfered with the right to vote
and was not narrowly tailored to the state’s interests in preserving electoral
integrity and preventing voter fraud). A federal court granted a preliminary
injunction to stop enforcement of Georgia’s photo-identification law, but the
plaintiffs ultimately lost. Common Cause/Georgia v. Billups, 439 F. Supp.2d
1294 (N.D. Ga. 2006) {granting preliminary injunction); 504 F. Supp.2d 1333
(N.D. Ga. 2007) (plaintiffs lacked standing, the law did not impose severe
burdens on the right to vote, and it was rationally related to the state’s
interest in curbing voter fraud).

29 Crawford v. Marion County Election Bd., 128 S.Ct. 1610 (2008). The Court

30
3

32

rejected a constitutional challenge to Indiana’s voter identification law,
finding that the evidence presented was not sufficient for the Court to
conclude that the law imposed excessively burdensome requirements on
any class of voters. Because the law imposed only a limited burden on voters
generally, that burden did not outweigh the state’s interests in deterring
voter fraud, modernizing elections, and safeguarding public confidence in
elections.

42 U.S.C. §§ 12131(2), 12132; 28 C.F.R. §§ 35.130(b)(7), (b)(8).

Michael Moss, Big G.O.P. Bid to Challenge Voters in Key State, New YORk
Times, Oct. 23, 2004, at Al, A12.

Oklahoma’s election code appears to be the only one that does not provide
for any type of voter challenge. Okla. Stat. Ann. tit. 26, art. 7.
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See, e.g., Cal. Elec. Code § 14240 (challenges permitted on grounds that (1)
the voter is not the person whose name appears on the index, (2) the voter is
not a resident of the precinct, (3) the voter is not a U.S. citizer, (4) the voter
has already voted that day, or (5) the voter is presently on parole for the
conviction of a felony); Ohio Rev. Code § 3505.20 (challenges at polling place
permitted only on grounds that person is not a citizen, has not resided in

state for 30 days, or is not of legal voting age).

See, e.g., Haw. Rev. Stat. § 11-25(a) (challenges prior to election day
permitted “for any cause not previously decided by the board of registration
or the supreme court in respect to the same person”); § 11-25(b) (challenges
on election day permitted only on the grounds that the voter is not the
person he or she claims to be or that the voter is not entitled to vote in that
Pprecinct).

See, e.g., Cal. Elec. Code § 14240 (“On the day of the election no person,
other than a member of the precinct board or other official responsible for
the conduct of the election, shall challenge or question any voter concerning
the voter’s qualifications to vote.”); 15 Del. Code § 4934 (only the polling
place challenger appointed by each political party may bring a challenge).

See, e.g., Minn, Stat. § 204C.12 (challenger must complete form stating
under oath the basis for the challenge and that the challenge is based on
challenger’s personal knowledge); Tx. Elec. Code § 16.092 (challenger
must file sworn statement of the specific qualification for registration that
the challenged voter has not met based on the personal knowledge of the
challenger); Rev. Code Wash. § 29A.08.810(3) (challenger must file signed
affidavit swearing that the challenged voter does not meet particular
qualifications or does not reside at the address given on his or her voter
registration record, based on challenger’s personal knowledge and belief
after challenger has exercised due diligence to personally verify the
evidence presented; challenge cannot be based on unsupported allegations);
Alaska Stat. §15.15.210 (challenger must have good reason to suspect that
questioned person is not qualified to vote); Conn. Gen. Stat. § 9.232(c)
(challenger must know, suspect or reasonably believe person is not qualified
to vote).

See, e.g., Ariz. Rev. Stat. § 16-121.01 (challenger must show clear and
convincing evidence that challenged voter does not meet certain
requirements); Rev. Code Wash. § 20A.08.840(4) (same).

42 US.C. § 15482,

Voting Rights Act, 42 U.S.C. § 1973aa-6.

Id.

Help America Vote Act, 42 U.S.C. § 15481(a)(3)(A) (each voting system in
a federal election must be accessible to individuals with disabilities in a

manner that provides the same opportunities for privacy and independence
as other voters have).
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Id. (each voting system in a federal election must permit a voter to verify his
or her votes (privately and independently) before the ballot is cast, and to
change or correct any errors).

Americans with Disabilities Act, 42 U.S.C. § 12132; 28 C.E.R. § 35.150(a);
Section 504 of the Rehabilitation Act, 29 U.S.C. § 794(a); Help America
Vote Act, 42 U.S.C. §15481(a)(3)(A) (requiring voting systems in federal
elections to be “accessible for individuals with disabilities . . . in a manner
that provides the same opportunity for access and participation (including
privacy and independence) as for other voters.”).

Americans with Disabilities Act, 42 U.S.C. §§ 12131(2), 12132; 28 C.FR. §
35.130(b)}(7); Section 504 of the Rehabilitation Act, 29 U.S.C. § 794(a).

Americans with Disabilities Act, 42 U.S.C. § 12182(b)(2)(A)(ii), 28 CF.R. §
36.302(a) (privately operated facilities), 42 U.5.C. §§ 12131(2), 12132; 28 C.F.R.
§ 35.130(b)(7) (publicly operated facilities); Section 504 of the Rehabilitation
Act, 29 U.S.C. § 794(a) (facilities receiving federal financial assistance).

42 U.S.C. § 1973gg-5(a)(2).

Id. § 1973gg-5(a)(4)(A).

See, e.g., Karlawish et al., supra note 24, at 1348 (recommending that people
assisting cognitively impaired individuals in applying for an absentee

ballot or in going to the polling place use a screening tool to decide

whether the person is competent to vote, and if there is doubt about the
person’s competence to vote, “it is probably appropriate to regard the
impaired person as incompetent to vote, at least until a more authoritative
determination is available.”); Jessica A. Fay, Elderly Voters Go Postal: Ensuring

Ballot Integrity for Older Voters, 13 Elder L. ]. 453, 481 (2005) (responding to
voter fraud concerns by recommending that, among other things, nursing
homes should conduct competency tests to ensure that residents have the
competence to vote). '

See, e.g., Karlawish et al., supra note 24, at 1347 (noting example of spousal
caregiver who voted a straight Democratic ticket for her husband, who had
Alzheimer'’s disease, because he had always voted a straight Democratic
ticket in the past).

See, e.g., id. at 1349.
See, e.g., Daniel P. Tokaji and Ruth Colker, Absentee Voting by People with

Disabilities: Promoting Access and Integrity, 38 McGeorge L. Rev. 1015, 1026
(2007).

See, e.g., id. (noting the voting pressures sometimes experienced by spouses
and by young adults still dependent on their parents).

See, e.g., Joan L. O'Sullivan, Voting and Nursing Home Residents: A Survey
of Practices and Policies, 4 ]. Health Care L. & Pol’y 325 (2001) (describing
allegations of nursing home-based voter fraud in Maryland and Illinois);
Fay, supra note 48.
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See, e.g., Deborah Markowitz, Voting and Cognitive Impairments: An Election
Administrator's Perspective, 38 McGeorge L. Rev. 871, 874-77 (2007). In this
article, Markowitz, Vermont's Secretary of State, describes how her office
handled a variety of different situations in which concermns were raised about
undue influence on voters with cognitive impairments. Vermont does not
have any voter competence requirement.

Amy Smith and Charles P. Sabatino, Voting by Residents of Nursing Homes
and Assisted Living Facilities: State Law Accommodations, BIFOCAL,

vol. 26, no. 1, at 1 (Fall 2004), http://www.abanet.org/aging/publications/
bifocal/261.pdf (describing state procedures for assisting voters in nursing
homes and other long term care facilities).

See, e.g., Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886) (referring to “the
political franchise of voting” as a “fundamental political right, because
preservative of all rights”).

U.S. Const,, art. I, § 2, cl. 1 (“the electors in each state shall have the
qualifications requisite for electors of the most numerous branch of the state
legislature”); art. 1, § 4, cl. 1 (“[t]he times, places and manner of holding
elections for senators and representatives shall be prescribed in each state
by the legislature thereof; but the Congress may at any time, by law, make or
alter such regulations . . . .”).

See, e.g., Bullock v. Carter, 405 U.S. 134-140-41 (1972) (“Although we have
emphasized on numerous occasions the breadth of power enjoyed by the
States in determining voter qualifications and the manner of elections this
power must be exercised in a manner consistent with the Equal Protection
Clause of the Fourteenth Amendment).

See, e.g., Dunn v. Blumstein, 405 U.S. 330, 337 (1972) (durational residency
requirement for Tennessee voters that deprived some individuals of the right
to vote violated Fourteenth Amendment’s Equal Protection Clause); Harper
v. Virginia State Bd. of Elections, 383 U.S. 663, 666-67 (1966) (poll tax violated
Equal Protection Clause); Carrington v, Rash, 380 U.S. 89, 96 (1965) (bar on
voting by members of the military who moved to Texas during the course of
military service violated the Equal Protection Clause).

U.S. Const,, amend. XIV.

See Dunn v. Blumstein, 405 U.S. 330, 337 (1972) (if a state law grants the
right to vote to some citizens and denies it to others, court “must determine
whether the exclusions are necessary to promote a compelling state
interest.” Xquoting Kramer v. Union Free Sch. Dist., 375 U.S. 621, 627 (1969)).
Although not every restriction on the right to vote must be judged under
this strict standard, restrictions that are severe or take away the right to vote
altogether must meet this test. Burdick v. Takushi, 504 U.S. 428 (1992).

See, e.g., Doe v. Rowe, 156 F. Supp.2d at 51-56 (Maine’s ban on voting by
individuals under guardianship by reason of mental illness violated
Equal Protection Clause); Missouri Protection and Advocacy Servs., Inc. v.
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Carnahan, 499 F.3d 803, 808-09 (8" Cir. 2007) (Missouri law would violate
Equal Protection Clause if it categorically barred individuals “adjudged
incapacitated” from voting).

U.S. Const., amend. XIV.

Lassiter v. Dep't of Social Servs., 452 U.S. 18, 24 (1981) {explaining that due
process “expresses the requirements of ‘fundamental fairness’).

Dge . Rowe 156 F. Supp 2d at 47-51 (D. Me. 2001) (Maine’s ban on voting
by individuals under guardianship by reason of mental illness violated
procedural Due Process because such individuals were not given notice and
an opportunity to be heard before losing the right to vote).

Reno v. Flores, 507 U.S. 292, 302 (1993) (emphasis in original).
1d.; see also Reynolds v. Sims, 377 U.S. 533, 562 (1964) (same).

Title II of the ADA provides that “no qualified individual with a disability
shall, by reason of such disability, be excluded from participation in or

be denied the benefits of the services, programs, or activities of a public
entity or be subjected to discrimination by any such entity.” 42 U.S.C.
§12132. “Public entities” include “any State or local government” and “any
department, agency, special purpose district, or other instrumentality of a
State or local government.” Id. § 12131(1).

The ADA and Section 504 of the Rehabilitation Act require an
individualized assessment to determine if a person with a disability is
qualified. School Bd. of Nassau County v. Arline, 480 U.S. 273, 287 (1987)
(involving Section 504 of the Rehabilitation Act, which affords virtually
identical rights to those under the ADA); PGA Tour, Inc. v. Martin, 532 U.S.
661, 690 (2001). Additionally, the ADA bars public entities from using voting
eligibility criteria that unnecessarily screen out people with disabilities from
voting. Doe v. Rowe, 156 F. Supp.2d at 58; 28 C.F.R. § 35.130(b)(3) (barring
public entities from using criteria or methods of administration that have the
effect of subjecting people with disabilities to discrimination on the basis of
disability); id. § 35.130(b)(8) (barring public entities from applying eligibility
criteria that screen out or tend to screen out people with disabilities or any
class of people with disabilities from fully and equally enjoying any service,
program or activity unless such criteria can be shown to be necessary for the
provision of the services).

Doe v. Rowe, 156 F. Supp.2d at 58-59.

State laws generally do not permit individuals to be excluded from voting
based simply on residence in a facility for people with disabilities. See, e.g.,
In the Matter of Absentee Ballots Cast by Five Residents of Trenton Psychiatric
Hospital, 750 A.2d 790 (N.]. Super. App. Div. 2000) (ballots could not be
challenged based simply on voters’ residence in a state psychiatric hospital);
Carroll v. Cobb, 354 A.2d 355 (N.]. Super. App. Div. 1976) (individuals could
not be barred from registering to vote based on residence in state institution
for people with mental retardation); Boyd v. Board of Registrars of Voters of
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Belchertown, 334 N.E.2d 629 (Mass. 1975) (residence in state institution for
individuals with mental retardation did not make individuals ineligible to
vote).

42 U.S.C. §§ 12131(2), 12132; 28 C.ER. § 35.130(b)(7).

42 U.S.C. §8 12181(7), 12182. Title III of the ADA bars these entities from
discriminating based on disability in the full and equal enjoyment of their
goods, services, facilities, privileges, advantages or accommodations. Id. §
12182(a); 28 C.F.R. § 36.201(a). The ADA also requires these entities to make
reasonable modifications in their policies and practices to enable people with
disabilities to have equal opportunities. 42 U.5.C. § 12182(b)(2)(A)(ii); 28
C.FR. § 36.302(a).

Section 504 is codified at 29 U.S.C. § 794.

29 U.S C. § 794(a).

Id.

Barnes v. Gorman, 536 U.S. 181, 184-85 (2002).
HAVA is codified at 42 U.5.C. § 15301 et seg.

42 U.S.C. §15481(a)(3)(A). HAVA defines “voting systems” to include voting
equipment as well as “the practices and associated documentation used (A)
to identify system components and versions of such components; (B) to test
the system during its development and maintenance; (C) to maintain records
of system errors and defects; (D) to determine specific system changes to be
made to a system after the initial qualification of the system; and (E) to make
available any materials to the voter (such as notices, instructions, forms, or
paper ballots).” Id. § 15481(b).

42 U.S.C.§1971(a)(2)(A).

I1d. §1971(a)(2)(C).

I1d. §1971(a)(3)(B).

Id. §1973aa.

The NVRA is codified at 42 U.5.C. § 1973gg et seg.
I1d. § 1973gg-6(a)(3)(B).

1d. § 1973gg-6(b)(1).
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Resources

You can learn more about voting laws and practices in your
state by contacting the protection and advocacy agency for people
with disabilities. Contact information for these agencies can be
found at http://www.ndrn.org.

The local branch of the American Civil Liberties Union may

also be able to provide information and assistance. Contact
information for local ACLU branches can be found at http://www.

aclu.org/affiliates/index.html.
Additional resources include:
* the National Disability Rights Network,
hittp://www.ndrn.or

s the Bazelon Center for Mental Health Law,
http://www.bazelon.org,

¢ the Advancement Project,
hitp://www.advancementproject.or

* the League of Women Voters,
hitp://www.lwv.org, and

o the Secretary of State’s office and local election board in your
area.

THE VOTING RIGHTS OF PEOPLE WITH MENTAL DISABILITIES
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People with Mental Disabilities Have the Right to Vote

Most people want to vote, including voters with mental disabilities. If you
are a voter with a mental disability, you should know your rights.
Knowing your rights will help make sure you can vote. Take this piece of
paper with you when you go to vote so you will know what your rights
are. You can also show this to others if you run into any problems.

This paper tells lawyers and poll workers where to find the laws that
protect your right to vote!

You do have the right to vote!
M 1f you are a person with a mental disability and understand what it
means to vote, federal law protects your right to vote.

3 The laws that protect that right: The Constitution and the Americans with
Disabilities Act, 42 U.S.C. § 12132; Doe v. Rowe, 156 F.Supp.2d 35 (D.Me.2001).

You have the right to get help from a person you choose.

M 1If you can't read or need help voting because of your disability, you can
have someone help you vote.

M You can bring a friend, family member or someone else you trust to
help you.

M You can ask the poll worker to help you if you didn’t bring anyone
with you.

I3 The law that gives you that right: The Voting Rights Act, 42 U.S.C. §§1973aa-6; The
Americans with Disabilities Act, 2 U.S.C. § 12132

If you have a problem, you can get help by calling
1-866-OUR-VOTE
B Lawyers are available to give voters with disabilities and other voters

advice and help with voting problems, so call 1-866-OUR-VOTE (1-866-
687-8683).

The law says everyone gets to cast a ballot, so don't leave

without voting!

M Even if someone says you cannot vote, the law says the poll worker
must allow you to vote a special ballot called a Provisional Ballot,

o Later, an election worker will decide whether you are allowed to vote
in the election. If you are, your vote will be counted.
3 The law that gives you that right: The Help America Vote Act, 42 U.S.C. § 15482

For more information about the rights of voters with disabilities visit
www.ndrn.org
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Providing Help to Voters with Disabilities:
What You Should Know

Voting is a fundamental right!
Voters with disabilities have the right to assistance in voting.

Voters with mental or physical disabilities are entitled to receive any assistance they
need to cast their ballots.

Who may assist a voter?
Federal law gives voters with disabilities the right to decide whether to get

assistance in casting a ballot and who will provide it.

B Voters can choose a poll worker, friend, family member, caregiver, assisted living
provider, facility staff person or almost anyone else.

& The only people who may not assist a voter are the voter’s employer or an agent
of that employer, or, if the voter is a member of a union, a union officer or agent
of the union.

What can assistance providers do to help a person vote?

M First, an assistance provider—helper—should ask the voter what cheice he or she
wants to make. The helper must never make assumptions about how a person
wants to vote!

1 The helper must respect the voter’s privacy at all times during the voting process.

1 The helper should be familiar with the instructions on how to cast a ballot and be
prepared to explain them to the voter and/or demonstrate the voting process,

&1 The helper should be prepared to read or explain all ballot choices or questions in
a language the voter understands.

&1 The helper may mark a ballot for a voter with a disability only if the voter has
directed him or her to do so.

M After the ballot has been completed, the helper should make sure that it
accurately reflects the voter’s choices. The helper should offer to correct any
mistakes and to check the ballot for any election contests or questions that may
have been missed.

What actions would not be appropriate?
* Making decisions for the voter —for example, marking or changing a ballot to
reflect a choice other than a choice expressed by the voter.

* Communicating with the voter in a way that makes the voter feel forced to make
certain choices.

x Pressuring the voter to vate for a particular candidate or in a certain way.
x Withholding information or giving false information to a voter.

x Pressuring the voter to cast a vote on every measure or candidate. Everyone has
the right to choose whether or not to vote on each contest.

x Revealing to others how the individual voted. Respect the voter’s right to privacy!

What can you do if you have problems assisting?

B3 Call Election Protection at 1-866-OUR-VOTE (1-866-687-8683) about any
Election Day assistance problems.
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U.S. PIRG is the federation of state Public Interest Research Groups-- a national
network of state based non-partisan, non-profit public interest advocacy organizations
based in 30 states. On behalf of our members I want to thank you for convening this
hearing and I would like to submit the following on our experiences with youth

registration barriers during the 2008 election cycle.

The New Voters Project

U.S.PIRG’s New Voters Project is the oldest and largest grassroots non partisan effort to
mobilize young voters in the country. Since our inception 25 years ago, we have
registered millions of young voters. In 2008 85 PIRG organizers worked in 24 states on
150 campuses across the country running massive voter registration drives that paired on
the ground and online voter registration drives in an effort to ensure the voice of students

was heard in election booths across the country.

Background on Student Voting

Young voter participation is essential to our democracy. Already making up more than a
fifth of the electorate in 2004, millennials born between 1980 and 2000 will make up a
third of the electorate by 2015. Because voting habits are established early, the
participation of this generation in the political process will lead to a healthier democracy
for decades to come. Recognizing the importance of their participation in the political
process, in 1972, Americans granted 18-21 year olds the right to vote. For two decades
subsequently, youth vote rates decreased, fueled by a ‘cycle of mutual neglect’ in which
political campaigns failed to focus resources on turning out a demographic saddled with
low turn out rates. Young people in turn, feeling this neglect, reciprocated with even

bigger declines in turnout.

Over the past several election cycles, however, the tide has finally turned. The youth

vote is on the rise. Youth turnout rose in 2008 for the third consecutive presidential
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election. An estimated 23 million young Americans under the age of 30 voted, 3.4
million more than in 2004. Overall youth voter turnout rose to between 52 percent and 53
percent, an increase of 4 to 5 percentage points over the 2004 exit polls. The reasons for
this increase range from the increased use of technology to the increased allocation of
campaign resources for reaching out to young voters. While pundits and pollsters will
likely debate the sources of this trend for years to come, one factor is indisputable: For
nearly a decade, experts have documented a rise in the civic engagement of young
people. Students are volunteering in greater and greater numbers, and over the past
several election cycles, this growing culture of civic engagement has spilled over into the

political arena.

As policy-makers, local leaders, and higher education institutions look at this trend, we
should ask ourselves one question: How do we keep this momentum going? How do we

ensure that student voters turn out in bigger numbers this year and for years to come?

Despite the importance of resolving this question and continuing this trend, numerous
barriers to student voting persist. Many of the barriers occur within our registration
system as students are presented with misinformation on the process or with systems that

do not take into account the transient nature of the young people of America.

Misinformation to Young Voters

Hurdles to student voting persist in other forms as well. In Montgomery County,
Virginia, in the 2008 cycle a local registrar issued a memo that warned students of dire
potential consequences — the loss of healthcare, scholarships and tax status — for
registering to vote where they go to school. The warnings created a chilling atmosphere
among student voters at Virginia Tech, resulted in worried calls from parents and caused

several students to withdraw their registrations in the area.

The Virginia Tech incident was spawned by confusing state guidance that led to

inconsistent rules for student voters across the state. In contrast to the experience of
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students in Montgomery County, students at the University of Virginia faced no threats of
dire consequences for registering to vote. While the Virginia State Board of Elections
has since withdrawn much of its confusing guidance, it retains troubling information that

has the potential for student voter suppression at the local level if it remains.

Additionally, the Board of Election guidance still allows local registrars to issue
questionnaires to students who register to vote. The questionnaires, which could probe a
student’s tax status, healthcare provider and scholarship sources, could severely

intimidate students who seek to register to vote where they go to school.

While local officials in Virginia have received considerable attention, unnecessary
restrictions on student voters at the local level can be seen in other states as well. In
Greenville County, South Carolina, the registrar’s office incorrectly tells students at
Furman University that if they are listed as dependents on their parent’s tax returns, they

must vote where their parents live.

To prevent a repeat of the Virginia Tech incident and other similar cases around the
country, states should withdraw confusing and restrictive guidance for student voters that
are subject to gross misinterpretation at the local level and lead to enormous barriers to

student voting.

Restrictive Voter Registration Laws and Inadequate Resources for New Voters

The ability to vote is a basic right and should be easy and accessible. Over the past
several decades, this country has made enormous strides toward achieving this goal.
Registration deadlines set weeks before Election Day, however, remain as impediments
to student voting. In fact, according to Demos, a non-partisan public policy organization,
Election Day registration could increase youth turnout in presidential elections by as

much as 14 percent.

In 2004, for instance, four of the five states with the highest youth turnout in the nation
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allowed voters to register and vote on the same day. Based on these results, we believe
that modernizing our voter registration to include same day balloting across the country
would significantly boost the youth vote and remove a significant hurdle to young voter

turnout across the country.

With the youth vote on the rise, it is more important than ever to ensure the availability of
adequate resources to handle the influx of new voters eager to exercise their civic
responsibility for the first time. However, our voting infrastructure is often insufficient to
meet the needs of student voters across the country. Among these problems are ballot
shortages, lack of staff to process new voter registration forms, and a lack of on-campus

polling places.

One example occurred in Ohio in the 2008 primary. All 88 counties in the state had
turnouts greater than 70 percent of the turnout in the 2004 general elections. This heavy
turnout resulted in ballot shortages in at least two counties in the state. These ballot

shortages in Ohio created serious obstacles to youth voting in the student heavy precincts.

It is critical that local elections officials anticipate and plan for a surge in student voters at
the polls and filling out registration forms. A failure to hire enough staff to process
registration forms in college jurisdictions, or to staff polling places, can have a serious

impact on the ability of students to cast their ballots.

Conclusion

The good news is that the youth vote is on the rise and enthusiasm among students for
engaging in the political process continues to climb coming out of this historic election.
To continue to encourage this exciting trend in youth participation, legislators should
look for ways to modernize our voter registration system so that the requirements and
information around registration is clear, and so local officials have the resources to

process the increased student registrations.
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Statement of Project Vote

United States Senate Committee on Rules & Administration

Hearing on Voter Registration: Assessing Current Problems
March 11, 2009

Project Vote is a national nonpartisan, nonprofit corporation that provides research, guidance, and
technical assistance to voter participation and voting rights organizations. Project Vote regularly advises
these organizations on the requirements of state and federal law as they apply to the conduct of
elections, and monitors the operation and enforcement of these laws. In 2007-2008, Project Vote ran a
large-scale, nonpartisan voter registration program in 19 states that heiped over 1.3 million Americans
apply to become registered voters or update their registration status. We appreciate the interest of the
Senate Rules Committee in improving and modernizing our voter registration process in light of recent
experience in the states, and we are eager to share our expertise during your deliberations.

At the outset, it is almost unnecessary to say that the “system” of voter registration in this country is not
one system, but rather thousands, because every election jurisdiction has broad discretion to impose its
own rules. !t is almost unnecessary to say this, and yet it is one of the most important things we can say,
because states, counties, and cities already vary widely in their compliance with federal constitutional
and statutory mandates. Any proposals to enact additional federal standards should be evaluated
against the goal of greater clarity and uniformity in the law.

What we learned from the 2008 election should inform any dialogue about how to improve the
registration process. in the sections below, we describe problems that Project Vote experienced in 2007-
2008 related to access to voter registration services and materials, the placement and removai of voters
from the rolls, the intimidation of new voters, and the enforcement of voting laws.

I. Access to Voter Registration

Access to voter registration has always been particularly challenging for low income citizens and racial
minorities. Congress addressed this problem by, among other remedies, requiring in Section 7 of the
Nationa! Voter Registration Act of 1993 {“NVRA”} that public assistance agencies and offices serving the
disabled provide voter registration services to their clients. Although many states initially resisted
implementing the NVRA and its public agency registration requirement, state agencies managed to
facilitate the registration of 2.6 million low-income Americans during the first two years of the Act’s
implementation. Regrettably, because of poor comptiance and inadequate enforcement, state public
assistance agencies helped only 550,000 low-income Americans register to vote in the most recent
period measured, 2005-2006. Consequently, the American electorate as recently as 2006 remains
skewed towards affluent Americans. Only 60% of adult citizens in households making less than $25,000
were registered to vote, compared to over 80% in households making $100,000 or more. Since the

739 8th Street SE, Suite 202 « Washington, DC 20003
1-800-546-8683 » www.projectvote.org
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agency registration sites designated by Section 7 are generally the most convenient for fow income and
racial minority citizens, the agencies’ failure to comply with their obligations under the NVRA has a
profound impact on both the absolute number of registrations and the demographic makeup of the
registered population as a whole.

The NVRA, fortunately, did not rely on government alone to ensure ail Americans, regardless of age,
income or race, have opportunities to register to vote. The NVRA also authorizes registration by mail,
requires the U.S. Election Assistance to design a federal mail form that states must use and accept, and
particularly instructs states to provide mail registration forms to organizations engaged in voter
registration drives. However, the ability of civic, refigious and political organizations, to facilitate
registration by underrepresented Americans as envisioned by the Congress is being increasingly
hampered by state laws, rules, and procedures. In some instances, judicial decisions are contrary to the
intent and language of the NVRA, further limiting the effectiveness of mail registration.

At least 8 states—Colorado, Florida, Georgia, Maryland, New Mexico, Chio, Rhode Island and Texas—
have instituted restrictions on the use by organizations of the federal mail voter registration application.
In some instances, states have reversed their position (CQ, MD, and Ri}, and in other cases courts have
struck down state requirements {FL, GA and OH). Significantly, only in Georgia did a federal judge strike
down a state practice as contravening the NVRA; the other courts relied instead on the Constitution.

Congress should explicitly provide in Section 4 of the NVRA for the unfettered access and use by civic,
religious, and political organizations of the federal mail form so they can continue to reach out to
underrepresented Americans in furtherance of the stated purpose of the Act.

Organizations conduct voter registration drives, of course, to help eligibie Americans join the voter rolis.
Election officials in several states, however, frustrate organizations’ ability to ensure that eligible
applicants are placed on the rolls. In 2008, Project Vote ran a program to acquire information on
applicants who had been rejected in order to help them cure any administrative deficiencies that led to
their rejection, Several jurisdictions refused to provide such information while other jurisdictions would
do so only in return for a significant fee. Similarly, some jurisdictions refused to make available records
of rejected applications, effectively shrouding the process of determining an applicant’s eligibility in
secrecy. Congress specifically rejected the notion that voter registration records are confidential or that
the process of adding and removing voters from the rolls occur in secrecy in Section 8 of the NVRA.

Further, in 2008, some county election officials in Texas and Louisiana literaily refused to process
applications from certain registration drives, and one county required registration workers to check each
application against a database to ensure they were not duplicates of previously registered voters, While
one must have sympathy for public officials inundated with new applicants, they are not justified in
shifting the burden of doing their jobs to members of the pubtic, particularly when voter registration
workers are often volunteers.

II. Processing Applications and Maintaining Lists
Congress required states to register as voters eligible Americans who applied at least 30 days before a
federal election and to notify applicants of the disposition of the application in Section 8 of the NVRA.

The statute, however, does not specify a deadline for sending out disposition notices. Election officials in

Page 2 of 5
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a number of jurisdictions therefore send out notices intermittently or at the close of registration. This
practice not only denies applicants an opportunity to correct any problems or submit a new application,
it also encourages useless re-registration by individuals who, fearing their applications were not
processed, submit a second or even third application. We urge Congress to correct this oversight by
requiring covered states to determine the eligibility of an applicant and send her a disposition notice
within 10 days of receipt of an application.

In addition, there is evidence that departments of motor vehicles and public assistance agencies in some
states do not transmit applications to election officials on a regular basis, sometimes accumulating them
untit it is too late for the would-be voter to supply additional information or fix errors. These voter
registration sites usually do not provide the applicant with a receipt for his application, and thus he
leaves the agency with no “paper trail” showing that he attempted to register, a document that might
serve as evidence when he appears at the polling place on Election Day.

In some states, a disposition notice that is returned to the board of elections is cause for canceifation of
the application for registration, even when the application was otherwise successful. This unfortunate
policy takes advantage of an ambiguity in Section 6{d} of the NVRA, and we urge Congress to clarify the
law on this matter. As the law currently reads, a non-deliverable disposition notice “may” be foliowed
by the list maintenance protocol described in Section 8 of the NVRA. We suggest this process be made
mandatory by substituting “must.” The registrant shouid be aliowed to correct any error in the address
on the spot if he appears to vote on Eiection Day. If he does not appear, the notification process set
forth in Section 8 must be followed before he is dropped from the roif.

Many states carried out aggressive list maintenance programs in 2007-2008 that led to the purging of
thousands of voters in violation of the NVRA. it is apparent that there is widespread confusion about
the requirements of Section 8, which sets forth an elaborate process by which voter rolls are updated
and is intended to minimize the risk of erroneous purging. While we need not quote the statutory
language here, the law is clear that (1) systematic purges based on change of address may not be
conducted within 90 days of a federal election; and {2) faifure to vote, even over a fong period of time, is
not, without more, a ground for removal from the voter roll. The election of 2008 saw renewed interest
among voters who had not exercised the franchise in decades, many of them eiderly African Americans.
There were numerous reports of such eligible voters appearing at their polling places on Election Day,
only to be told that their names were no longer on the rolls.

Compounding the general misunderstanding of the list maintenance rules is the advent of statewide
databases. With the Help America Vote Act’s requirement that states create and maintain a statewide
electronic database of registered voters, some states have attempted to match a new registrant’s data
with existing databases of drivers’ license numbers or Social Security numbers and deny registration to
an applicant whose data does not match. This use of databases is inconsistent with the purpose of the
database requirement imposed by HAVA and is, moreover, notoriously unreliable because of the
proliferation of data entry and other errors in such databases. A settlement and consent decree in
Washington Association of Churches v. Reed put a stop to Washington’s use of such a match process and
made clear that the NVRA rules for registration processing and list maintenance are still applicable,
notwithstanding HAVA's database requirement.

Page 3 of 5
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In another variation on the misuse of the state database, some states have formed regional compacts to
share voter registration information, with the object of rooting out duplicate entries—voters who have
moved from one state to another without canceling registration in the prior state. {The compact states
include lowa, Kansas, Missouri, and Nebraska in one agreement, joined later by South Dakota and
Minnesota; and another compact spearheaded by Kansas, and including Arizona, Arkansas, Colorado,
New Mexico, Oklahoma, and Texas.} Louisiana, though not participating in any ongoing compact, did
inquire of a number of far-flung jurisdictions soon after Hurricane Katrina, to determine whether
displaced Louisianans had registered to vote in other states.

It is important to note that the vast majority of registration duplications occur through inadvertence and
not criminal intent. But whatever the exptanation, the appearance of two registration records for the
(apparently) same person is only the beginning of the process mandated by the NVRA. While there is
nothing in the law prohibiting states from sharing registration data, a state cannot then unilateraily
cancel the voter’s registration when he appears to have moved. Rather, the law requires the state to
follow the protocol of multiple mailings and a waiting period as set forth in Section 8.

IMI, Intimidation of New Voters

Intimidation of newly-registered voters was also a strategy in evidence in the 2008 election cycle. In
October, the New Mexico Republican Party held a press conference to display voter registration cards
for 10 voters they claimed cast ballots illegally in the NM primary. Nine of the 10 were Latino, all
identified as Democrats, and most were 18 or 19 years old. An investigation revealed that at {east eight
of them were legitimate, eligible voters. Several of them were then harassed by a private investigator,
who was reportedly hired by an attorney for the Republican Party. This intimidation incident is the
subject of a pending lawsuit in New Mexico.

In Greene County, Ohio, the Sheriff launched an investigation of alleged voter fraud during Ohio’s
“golden week,” when a citizen could register and vote on the same day, A county prosecutor admitted
that no one had alleged that voter fraud was occurring. Nonetheless, only a public outcry and media
attention succeeded in ending the investigation. in Hamilton County, Ohio, a grand jury was convened
by a county prosecutor to investigate similar, unspecified ailegations of voter fraud—allegations that
were disavowed by both the County election board and the Secretary of State.

The Wisconsin Republican Party issued a call to law enforcement and security personnel to serve as
“volunteer poll watchers” in inner city precincts in Milwaukee, chillingly evoking raciaily-motivated
“baliot security” programs that should have been relegated to the distant past. While it is clear that
these strategies are illegal under the Voting Rights Act and the NVRA, as a practical matter the damage
is done as soon as the story hits the press. New voters, particularly newly minted citizens from countries
where voter intimidation is @ time-honored political tradition, are effectively deterred from voting
freely, or voting at all.

1V, Enforcement Issues
Further exacerbating the constellation of voter registration problems has been a pattern of fax
enforcement of the federal voting rights statutes by the Department of Justice in recent years. The

agency registration provisions of NVRA Section 7, in particular, have been largely ignored by the
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Department—and even more flagrantly flouted by the agencies themselves. The enforcement of Section
7 is an area where recent experience has proven that a little effort goes a long way. lJurisdictions that
have been ordered to comply with the law {and a few that have undertaken to do so voluntarily} by
offering voter registration have shown immediate and remarkable success in adding new registrants, A
new and energetic commitment to Section 7 enforcement by the Department of Justice is long overdue.

Compounding the problem of spotty federal enforcement has been a troubling pattern of
permissiveness in NVRA interpretation by the courts. From the time of the NVRA's enactment, states
have attempted to impose their own registration requirements, in contravention of the spirit--
sometimes even the letter--of the NVRA, whose purpose was to simplify registration and make it more
easily accessible. Unfortunately, the courts have given the states wide berth in imposing additional
eligibility requirements. Technica!l and redundant questions on state registration forms, for example,
operate as grounds for rejecting otherwise valid applications. Obviously, the more complex the form,
the more it disadvantages applicants of limited literacy or limited English proficiency.

The federal mail-in form, heralded initiaily as simple “postcard registration,” has now been encumbered
by 18 pages of state-specific instructions. A 2008 request to the Election Assistance Commission by the
state of Michigan would, if approved, direct Michigan applicants to mail their federal form to the
appropriate county or township election office (of which there are 5421) rather than the state office,
despite the NVRA's explicit language that forms are returnable to the appropriate state election official.
Such a procedure would unduly complicate the registration process, expand the opportunities for error,
and add pages of county and township listings to the state-specific instructions. Nevertheless, at this
writing, Michigan’s request is still pending before the EAC.

In 2004, the federal form was redesigned pursuant to HAVA, but old forms were still being circulated as
recently as the fall of 2008, sometimes to the detriment of the registrant. in indiana, old forms surfaced
at a nursing home, whose unsuspecting elderly residents’ applications were rejected because they were
on obsolete forms, untit Project Vote filed a lawsuit and obtained an order requiring that their
provisional ballots be counted. Despite that order, however, the named plaintiff was denied a
provisional bailot at her polling place and was unable to vote. itis not known how many others had the
same experience,

While the foregoing does not purport to be an exhaustive list of the issues of 2008, we hope that it gives
the Committee a sense of the registration problems that have persisted over a period of decades, as
well as some {like state database matching) that are of more recent origin. What is most vexing is the
intractability of some of these injustices, which shouid have been remedied long ago. itis perhaps not
surprising, though, with literally thousands of election districts operating with some measure of
autonomy that a probtem solved in one town is bound to crop up in another. That is why federa}
reguiation and oversight is so essential in ensuring that our system of registration and voting will soon
be worthy of the public’s confidence.

Page 5 of 5
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The Hon. Charles Schumer

The Hon. Bob Bennett

Committee on Rules and Administration
5R-305

Washington DC 20515

attn.: Adam Ambrogi, Esq.

Dear Chairman Schumer and Senator Bennett:

I represent Steven Preminger and residents® of the Menlo Park VA nursing home
in litigation that seeks to ensure that wounded warriors retain their voting rights after
they take up residence in VA facilities. My clients also believe that the VA should also
offer its 4 million outpatient beneficiaries the opportunity to complete voter registration
forms when they apply for benefits.

With the stroke of a pen, Secretary Eric K. Shinseki of the Department of Veter-
ans Affairs (VA) can help every wounded warrior register to vote. Last year, Barack
Obama reminded the nation of the importance of protecting this fundamenta] right.

[Leading this country] starts with protecting the fundamental rights of our
troops. They have fought across the world so that others have the right to vote,
but here at home, the Bush Administration has refused to help wounded
warriors register. There is nothing patriotic about denying wounded troops the
ability to vote. It's time for the VA to do the right thing. It's time to reverse this
shameful decision.

The “shameful” and “unpatriotic” decision was the action of the prior Secretary,
during the 2004 and 2008 campaigns, to ban all? voter registration on its campuses —
which include homeless shelters and nursing homes where wounded warriors live. In
response to advocacy by you, former Chairman Feinstein, President Obama, and other
leaders, the House passed H.R. 6625, the Veterans Voting Rights Act, which you co-
sponsored as S. 3308. The Senate was unable to vote on this measure before the 110*
Congress adjourned. As a result, over five million veterans — who fought for the right
to vote — remain unregistered and ineligible to participate in our democracy.

' The Santa Clara County (California) Democratic Central Committee became a formal party to the
litigation not to advocate for partisan voter registration, but to represent its members (and members of
other political parties) who move to local VA campuses had seme opportunity to preserve their
membership in the party of their choice and their right to vote in primary and general elections.

Residents of the Menlo Park CA nursing home asked the Committee 1o act as their legal representative in
order to protect their anonymity.

“ Late in the campaign, the VA modified its absolute ban to require each local facility head to publish
zuidelines for cooperation with “nonpartisan™ organizations. Not one of the 1400 facility heads published
anything, and some campuses continue to exclude 501(c)(3).
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In lieu of further legislation specific to veterans this year, we ask that the Rules
Committee and its members act in their oversight role to encourage the new leadershi

at the VA to implement President Obama’s commitment to our nation’s veterans. With
his pen stroke, Secretary Shinseki can designate on a nationwide basis the VA a “voter
registration agency” under Section 7 of the National Voter Registration Act, 42 U.5.C.
1973gg-5, and Section 1 of Executive Order No. 129267 This will ensure that each
wounded warrior living on a VA campus - and every one of the VA’s four million
outpatient beneficiaries -- will receive an offer of assistance in keeping their voter
registration current whenever they apply for benefits.

My clients understand that this Committee may consider increasing federal
tesponsibility for voter registration under several developing proposals for “universal”
voter registration. Until and unless such reforms become law, two federal agencies ~
the Social Security Administration and the VA ~ can play an enormous role under
existing statutes to help their beneficiaries keep their addresses updated in voter regis-
tration files. Each of these agencies corresponds regularly with poor, elderly, and
disabled citizens, many of whom do not register automobiles and are therefore exclu-
ded from the normal mechanisms of “motor voter” that guarantee that all drivers have
an opportunity to keep their voter registrations current. Giving these underrepresent-
ed groups an opportunity to register that is at least equal to that enjoyed by automobile
drivers.

In contrast to the Social Security, the VA has a large resident population in home-
less shelters and nursing homes in practically every state. In most cases, wounded
warriors automatically lose the right to vote when they accept residential benefits on
one of these campuses. Depending on the jurisdiction and individual circumstances,
their change of residence normally invalidates any previous registration — or makes the
veteran subject to federally mandated “purges” when notices sent to a former address
get returned as undeliverable.

VA homeless and hospitalized residents generally do not drive cars or receive
state health or welfare benefits that would entitle them to “motor voter” assistance.
They do not frequent shopping centers or other public venues where they would
encounter partisan and nonpartisan voter registration workers. They are seldom listed
in telephone directories or subject to direct mail. Unless the VA helps these veterans
register, they will be completed isolated from the political life of their communities.

The VA has a special obligation to acutely wounded warriors who are repatri-
ated from Iraq or Afghanistan to the VA’s four national polytrauma centers (one of
which is in Santa Clara County). These citizens have the right to assume citizenship in
the state of California - or in another state to which they intend to return. The decision

* The Executive Order requires the VA to accept a designation made by the highest
election official of a state. The protection of veterans voting rights by a federal agency
should not depend upon the calculations of a state official. Moreover, the former
Secretary violated Section 1 by declining designations by the Secretaries of State of
California and Connecticut, claiming that voter registration was a “partisan diversion.”
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may have consequences for their educational benefits or tax liabilities. While they were
overseas (or when they were in Army care at Walter Reed), these soldiers had access to
voting officers who had the resources of the Federal Voting Assistance Program
(FVAP), administered by the Secretary of Defense under UOCAVA, 42 USC 1973ff.
Now that these returning heroes are being directly repatriated into the custody of the
VA, they deserve access to voter registration help for whatever jurisdiction they select
as their voting domicile. Neither the League of Women Voters nor local political parties
are equipped to provide this legal advice and logistical assistance. By contrast, the VA
can coordinate with FVAP at minimal cost and maximal efficiency.

CONCLUSION

The former Secretary claimed that voter registration was a “partisan diversion”
from the various missions of the VA. The right to vote is central to our respect for the
dignity of every wounded warrior. These men and women have unique insights into
the challenges our democracy faces drawn from the direct experience in defending us.
We owe it to them — and to ourselves — to offer them the opportunity to register to vote
when they apply for VA benefits or move to a VA residence. We ask that you and the
other members of this Committee ~ without regard to political party — join together to
ask Secretary Shinseki to reverse the former Secretary’s shameful decision and
enfranchise America’s wounded warriors.

Sincerely,

Ao

Scott ] Raffertif
Attomey for Steven Preminger
and SCCDCC
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Student Associaticn phone: 847.502.5012
for Voter Empowerment fax: 847.835.3128
The Honorable Charles Schumer The Honorable Bob Bennett

United States Senate United State Senate

313 Hart Senate Office Building 431 Dirksen Senate Office Building
Washington, D.C. 20510 Washington, D.C. 20510

March 10, 2009

Dear Chairman Schumer & Ranking Member Bennett,

1 thank you for holding a hearing today on access to voter registration. Under our current
clection system, voting is a two-step process, voter registration and casting a ballot. Without
completing the first step. citizens are unable to engage the political process and express their
dermocratic opinion; therefore, increasing opportunities for voter registration is of critical
importance.

[ am the executive director of the Student Association for Voter Empowerment (SAVE), a
national non-profit organization committed to increasing young voter participation by renmoving
access barriers and promoting stronger civic education. We currently have over 30 chapters on
campuses across the country and represent a constituency of more than 10,000 young voters.
During the 2008 election season, we worked with individuals on the ground and partner
organizations nationwide to monitor barriers to young voter participation closely.

Obstacles to voter registration and, as a result, casting a ballot appeared in a variety of forms in
the recent election cvcle. Young voters, specifically college students. faced a unique set of
challenges, which complicated voter registration and decreased the likelihood of electoral
participation. Such challenges manifested in three specific ways.

First, several instances accurred where local election officials misled students to the potential
consequences of registering to vote at their schools. Registrars, whose jurisdictions included
Virginia Tech and Colorado College, issued statements to the student body indicating if they
chose to register at school, their parents could no longer claim them as dependants for tax
purposes. Civil rights lawyers and the IRS declared the claim inaccurate, which led each
registrar to issue a cotrection to the students. In addition to warnings about taxes, the registrars
cautioned that students could lose scholarships, car insurance, or health insurance after
registering to vote. Since the false claims originated with election officials, disputing their
accuracy was even more difficult. Despite efforts to correct the record, it is unknown how many
students did not register due to fear of false consequences.
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Second, students attempting to register at their school address were repeatedly denied the
opportunity because they listed a dormitory room for their address. Students at Radford
University, Jackson State University, and Mary Washington College all experienced difficulty
while attempting to register using a dormitory address. The dilemma results from vague and
confusing definitions of domicile, which registrar’s may interpret to allow or not allow a
dormitory. Different styles of housing (dorm, apartment, house, etc.) should not be a
determining factor in allowing or disallowing registration. The question of housing is a unique
challenge to students and an element frequently used as a hurdle in the registration process.

Third, voter caging resulted in the removal of an unspecified number of young voters from the
voter rolls. A prominent example of voter caging, specifically targeting students, occurred in
Montana. Republican Party officials intended to use change of address forms to remove voters
from registration rolls despite the fact that students routinely use change of address forms to
forward mail during tcmporary absences. Certainly, a temporary absence is not a legitimate
reason for removing a potential voter from the rolls. After several groups, including SAVE,
brought significant public pressure against party officials, the voter-caging plan was abandoned.
Had the voter caging continued unchecked, thousands of young voters could have been removed
from the registration lists without their knowledge and left with little recourse.

Beyond these specific examples, empirical evidence suggests that voter registration is the
greatest hurdle to young voter participation. According to a 2004 study by CIRCLE, 22% of 18-
29 year olds who did not vote did so because they missed the registration deadline. An
additional 10% of that age group did not know where or how to register to vote. Therefore, a
combined 32% of 18-29 year olds who did not participate in the election did so because of
uncertainties in the registration process.

[n the face of numerous obstacles to voter registration, SAVE has several proposals aimed at
alleviating the burden on young citizens. The foremost idea, and overarching ideology, is the
reed to institutionalize voter registration in this country. We recognize that today is not intended
as a forum to discuss solutions, yet we look forward to participating in that dialogue.

In our collective cffort to ensure greater access for all voters, especially young voters, voter
registration reform must be our highest priority. We are encouraged by the opportunity to
address the registration process and hope the dialogue that results will yield positive results.

Sincerely,
Matthew Segal

Executive Director
Student Association for Voter Empowerment
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The Reform Institute, a nonprofit, nonpartisan public policy organization working to
strengthen the foundations of our democracy and build a resilient society, applauds
the Committee for convening a hearing on assessing current problems in voter
registration and offers the following statement.

The Reform Institute believes that providing relevant information to voters - such as
polling location and registration status — in an easily accessible manner is critical to
advancing voter participation and effective election administration. To that end the
Institute has been an active partner in voter assistance hotlines that provide such
information to voters. Data accumulated by such hotlines in recent elections
underscore that registration-related problems represent one of the primary
impediments to voters casting ballots in an orderly and efficient manner.

In the 2008 election the Reform Institute partnered in promoting the 877-GOCNNO08
national election hotline. The hotline informed and empowered voters by providing
information on poll locations, allowing voters to recerd messages reporting problems
at the polls and connecting them to local election administrators. The hotline logged
over 96,000 calls from concerned voters through Election Day. According to
InfoVoter Technologies, which administered the hotline, some 47% of calls were
from voters using the hotline’s automated poll locator to ascertain where they were to
vote.

Of complaints directed to the hotline, the largest share by far (31% of complaint calls)
involved registration problems. Of calls coded as registration complaints 42% were
from callers who claimed they were registered to vote but were informed by poll
workers that they were not. Another 12% complained that they never received
confinnation of their registration status.

Registration grievances were also the most prevalent complaints to similar hotlines
the Institute was involved with in the 2004 and 2006 elections. The data illustrates
the need for reforms that enhance transparency and efficiency in the voter registration
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process as well as improving the management of voter registration databases and the
ability of voters to easily confirm and change their registration status if necessary.

Election Year % of complaint calls
involving registration

2004

National Presidential 38%

Election

2006 20.6%

National Midterm Election

2008

National Presidential 31%

Election

Sources: 877. GOCNNOS: A Preliminary National Report. InfoVoter Technologies, Nov. 2008 AyFote/
National Election Report: Voice of the Electorate 2006, Fels Institute of Government, August 2007.

Many voter registration problems are caused by the combination of large numbers of
voters registering just before the registration deadline, often as part of voter
registration drives conducted by political parties and interest groups, and
undermanned election administration offices unable to cope with the blizzard of
registrations in time for the election. Equipping election administration authorities
with the resources to adequately process voter registrations in a timely manner and
promoting coordination between election offices and organizations conducting voter
registration drives would enhance the registration process and alleviate many of the
registration-related problems experienced by voters on Election Day.

Above all, voters need easy. access to reliable information. The lack of basic
information — namely regarding polling place and registration status — is effectively
creating serious bartiers to voting by citizens across the country. This problem can
and must be addressed by drawing on the innovation, collaboration and leadership
that have often fueled progress in this nation.

Voters should not have any doubt concerning their registration status. Voters should
be able to “track™ their voter registration from when they fill-out the form, to when it
is processed by their local elections official, much like the tracking system used by
shipping companies like FedEx and UPS. Building a robust and effective system will
require both enhanced education for election officials and knowledge on the part of
voters as to their rights and responsibilities.

Improving voter access to basic information must be a cornerstone of efforts to
improve election administration. The technology is there — we must encourage
collaboration among federal, state and local elections officials, as well as with outside
organizations, to take advantage of innovative solutions and to develop systems that
efficiently assist voters and enhance the voting process. Congress has a role to play in
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providing the leadership necessary to bring the relevant actors together and
effectively exploiting technology. Citizen education and empowerment are one of the
major pillars to building a resilient society. The Reform Institute is ready and able to
assist in this critical effort.
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Hearing on Voter Registration: Assessing Current Problems

Statement for the Record
by Page Gardner, President
Women’s Voices. Women Vote

What Women'’s Voices. Womén Vote Has Done Lately

Women'’s Voices. Women Vote (WVWV) has been on the forefront of efforts to register and
facititate voting by women who historically have been under-represented in our electorate—
unmarried women or ‘women on their own.” WVWV has focused on developing effective
techniques to encourage use of mail-in registration and vote-by-mail opportunities. By
pioneering these techniques, along with neutral information efforts tailored to what under-
represented segments of our society really want to know, WVWV was able to generate more
than 900,000 returned mail-in registration applications in the 2008 election cycle, and forward
about one million vote-by-mail applications to unmarried women.

What Remains to Be Done for the Approximately 38 Percent of Eligible Voters Who Did
Not Cast a Ballot in 2008

In the November 2008 election, there were approximately 212 million Americans eligible to vote,
but only 133 million cast ballots in the general election.' Due in part to the “Get Out the Vote”
efforts of groups including WVWV, this figure represents the largest number of voters to have
ever participated in a U.S. election,? and an increase of 9 million more voters than the 2004
presidential election.’ While this result is a great accomplishment, much more work remains to
ensure that the remaining 79 million eligible citizens that did not cast their votes are encouraged
and able to do so in future elections.*

Astonishingly, in 17 states the percentage of voting eligible population that voted actually went
down from 2004 levels® WVWV believes that the main reason a higher percentage o
Americans are not voting is due to the significant obstacles posed by inconsistent and unclear
state voting laws. A new study has confirmed that these obstacles were directly responsible for
keeping millions of Americans from casting their ballots in the 2008 presidentia! election.® Four
million to five million Americans did not vote in the 2008 presidential election because of
registration problems or a failure to receive requested absentee balfots.” Moreover, because of
administrative problems such as voter identification requirements, an additional two to four
million registered voters were “discouraged” from voting.® As aptly stated by Senator Charles E.
Schumer, “[tlhis is unacceptable and undemocratic.”

DSMDB-2584970v0}
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The barriers erected by states seem to have a disparate impact on underrepresented voters
such as unmarried women, African Americans, Latinos, and youth voters. While unmarried
women represented about 26 percent of the eligible electorate, exit polling indicates that they
represented only about 21 percent of the turnout in 2008.% Similarly, Latinos represented about
15 percent of the eligible electorate in 2008, but only 9 percent of the turnout; youth voters (18-
29) represented about 21 percent of the eligible electorate, but only 18 percent of the tumout.
In the aggregate, young voters, African Americans, Latinos, and unmarried women are now the
majority of the population, but exit polling shows these groups represented only 46 percent of
the 2008 electorate.”

WVWV's Open Democracy Project

In 2009, Women's Voices. Women's Vote (WVWV) will undertake a critical election reform
educational project: identifying the legal roadblocks affecting access to the polis by historically
under-represented populations and providing this information to the public, election officials, and
groups engaged in election reform efforts throughout the country. While this work will draw on
the many substantial research efforts that other election reform groups have undertaken, it will
be a new look at the problems and shine a new light on the disproportionate impact that this
country's opaque iaws have on many under-represented groups.

Numerous advocacy and educational groups have made and continue to make important
contributions to election reform efforts. For instance, the Brennan Center for Justice and the
New America Foundation have provided a comprehensive assessment of universal voter
registration proposals and are advocating for needed reform. Additionally, groups such as The
Pew Center on the States, Common Cause, Demos, Fair Elections Legal Network, Leadership
Conference on Civil Rights, and the League of Women Voters are pushing for various reform
efforts to ensure that more and more Americans have a chance to participate more easily in our
democracy.

WVWV will add its voice to the election reform movement in its soon-to-be-published Open
Democracy Report. This will demonstrate the confusing array of state election laws that make it
very difficult for nationwide groups to make our democracy more inclusive and vibrant. WWYWV's
report will highlight the patchwork of state laws and the most promising reform ideas in several
areas ranging from universal registration and no excuse absentee voting to clear and consistent
laws regarding voter ID requirements. This project is particularly unique and necessary
because it focuses on the election reform measures that will impact historically under-
represented groups such as unmarried women, African Americans, Latinos, and youth voters.

While WVWV recognizes that the immediate focus of this particular Senate Rules and
Administration Committee hearing is voter registration, it wishes to emphasize that obstacles
facing groups trying to expand the electorate appear at several stages. WVWV's Open
Democracy project will focus on five key areas where the patchwork of laws pose the most
significant obstacles and reform could yield the greatest positive resuits: (1) voter registration
procedures; (2) absentee voting (by mail) and early voting (in person); (3) voter identification
requirements for registering and voting; (4) provisional baliots; and (5) voter lists.

DSMDB-2584970+01
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Registration and Voting Obstacles: The Need for Election Reform

Many states have burdensome and confusing registration requirements, complicated voter ID
requirements, and limited options to cast ballots prior to Election Day. These obstacles make it
extremely difficult for groups fike WVWYV, which facilitate registration and voting, to be effective.
More importantly, these roadblocks particularly impact under-represented groups such as

(1) unmarried women who tend to be more mobile and have less education and income,

(2) hourly workers who cannot afford to take time off work on Election Day, and (3) immigrant
populations that lack common forms of identification.

Areas with the greatest need for reform include:

» Voter Registration:

o]

Registration Modernization: The Brennan Center is one of the leading groups
at the forefront of the movement toward registration modernization with its recent
publication advocating for universal registration and related reforms.”
Specifically, the Brennan Center proposes establishing a national mandate for
universal voter registration within each state, providing federal funds for states to
implement universal voter registration, and mandating permanent voter
registration systems that will allow voters to stay on the rolls when they move and
fail-safe procedures to allow correction and voting on the same day."! WVWV
views this package as a critical election reform proposal. If a more piece-meat
approach must be taken, reforms will be essential in several key areas related to
registration: (1) same day registration; (2) standardized voter gualifications; (3)
standardized registration forms and online registration; and (4) standardized
registration deadlines.

Same Day Registration: The area in which reform probably couid have the
greatest positive impact on under-represented populations is same day
registration. Recent research for 2008 indicates that around 44 million eligible
citizens were not registered-—an alarmingly large part of our eligible electorate of
about 212 million.” Only eight states have a form of same day registration that
allows voters to register and vote on Election Day. Allowing individuals to
register and vote on Election Day simplifies the process for voters, provides “one
stop shopping” for registration and voting, and thereby encourages greater
turnout and participation. in fact, states with same day registration have seen
participation among the voting age population increase 10 to 12 percentage
points and voting among young people and movers is nearly 15 percent higher
than in non-SDR states.™ SDR particularly assists young voters and low income
citizens' who often move more frequently, and counters reduced registration
rates caused by their mobility."

» Voter ID Requirements: States are increasingly implementing restrictive and
complicated laws requiring various forms of identification, and in some cases proof of
citizenship, before voters can register to vote or cast their baliot. These strict
requirements adversely impact populations such as unmarried women, African
Americans, Latinos, low income citizens, and youths who more often lack current or
acceptable forms of identification.”® For example, a Brennan Center study recently

DSMDB-2584970v01
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found that over half of voting-eligible women do not have proof of citizenship with their
current names.™ With roughly half the states requiring voters to provide or show some
form of ID, the absence of consistent, simplified, and ciear voter ID requirements will
continue to impact voter participation.

No Excuse Absentee Voting and Early Voting: The term “absentee voting” herein
means voting by a mail-in paper ballot, whereas the term “early voting” is utilized in
reference to voting in person at an election official’s office or other voting location prior to
Election Day. Rates of both absentee and early voting are on the rise. In the 2008
elections, approximately 38 million Americans voted prior to Election Day ~ constituting
nearly 30 percent of the ballots cast.”® This figure represents a substantial increase from
prior years. In 2004, 20 percent of ballots were cast by absentee or early voters, 15
percent in 2000, and 7 percent in 1992 Although all states allow for some form of
absentee voting, many states have restrictions on first time voters voting by mail, voters
qualified as absentee, and early voting in person. Moreover, states’ regulations
regarding who can vote absentee or early differ widely. For example, some states allow
“no excuse” absentee and early voting where any registered voter can vote prior to the
election; whereas other states require an excuse such as absence from the state on
Election Day, military duties, or health problems. Some states require that voters
seeking to vote absentee need a witness and some states require a notary public as
witness. Advocating for relaxed requirements for absentee and early voting should be a
priority in election reform because these voting methods give voters more flexibility in
casting their ballots and thereby encourage voter participation, particularly among
historically underrepresented groups. The best case scenario would be universal no
excuse early and absentee voting. Expanding no excuse absentee and early voting wili
increase voter turnout of underrepresented populations such as unmarried women,
college students, and low-wage workers who cannot afford to take time off of work to
vote.

Provisional Ballots: In 2004, provisional ballot problems were among the top five
complaints received by the Election Protection Coalition’s hotline.”? State reguiations
vary widely in terms of when a voter may submit a provisional ballot and how and when
a state counts such votes. For instance, although HAVA requires provisional ballots,
many states refuse to count any part of provisional ballots unless they are cast in what
the state considers the correct precinct.23 In addition, some states even differ by county
on processing provisional ballots.” HAVA simply has not led to desired uniformity
among the states (or even counties within some states). Moreover, because of unclear
and complicated rules in states and counties regarding who receives a provisional ballot,
some voters who should get provisional baliots are turned away from the polls and
others who qualify for a regular ballot are given provisional ballots.®® WVWV suggests
that all states allow voters to cast a provisiona!l ballot at any precinct within a county or
municipality and then count the ballot choices that pertain to voters’ proper precincts.
Election reform efforts should also push for a uniform- standard governing which
provisional ballots are counted.

Voter Lists: State regulations significantly differ in terms of who updates voter lists,
how the state maintains its fists, how expansively or narrowly state or local election
officials read the faws and allow for name vanations, and how and when officials purge
voter lists. These variations cut both ways in negatively affecting the registration and
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voting process. On one hand, improper purges disrupt the registration and voting
process because they cause confusion for voters who believe they are registered (and
later find out that they are not registered). Improper purges also complicate and add to
the work of registration groups attempting to enfranchise voters by contacting
unregistered voters to provide registration information. In some states, government
officials match names on voter rolis against other government databases and effectively
purge voters even though the matching process is often inaccurate.?® For example, in
2000, Florida incorrectly purged thousands of voters from their rolls because their names
shared 80 percent of the characters of the names of convicted felons.”’ On the other
hand, inadequate attention to proper list cleaning means that some groups waste
precious resources sending get-out-the-vote messaging to non-existent voters.
Consistency and uniformity on both ends of the spectrum should be a priority in the
election reform movement.

Conclusion

Women’s Voices. Women Vote is very supportive of efforts to seek solutions to the problems
many Americans face when attempting to register or vote, and that groups like WWWYV face
when trying to assist these individuals. The confusing amay of laws, the cumbersome
procedures for registering and voting, and the lack of attention to efficiency, streamlining, and
consistency are all things that can be remedied. WVWYV looks forward to helping those
interested in reform see the problems and appreciate the need for action.
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HEARING ON PROBLEMS FOR MILITARY AND
OVERSEAS VOTERS: WHY MANY SOLDIERS
AND THEIR FAMILIES CANT VOTE

WEDNESDAY, MAY 13, 2009

UNITED STATES SENATE,
COMMITTEE ON RULES AND ADMINISTRATION,
Washington, D.C.

The Committee met, pursuant to notice, at 10:05 a.m., in Room
SR—-301, Russell Senate Office Building, Hon. Charles E. Schumer,
Chairman of the Committee, presiding.

Present: Senators Schumer, Nelson, Chambliss and Roberts.

Staff present: Jean Bordewich, Staff Director; Jason Abel, Chief
Counsel; Veronica Gillespie, Elections Counsel; Adam Ambrogi,
Counsel; Brenna Allen, Professional Staff; Lynden Armstrong,
Chief Clerk; Justin Perkins, Staff Assistant; Mary Jones, Repub-
lican Staff Director; Shaun Parkin, Republican Deputy Staff Direc-
tor; Paul Vinovich, Republican Chief Counsel; Michael Merrell, Re-
gubflfican Counsel; and Rachel Creviston, Republican Professional

taff.

OPENING STATEMENT OF CHAIRMAN SCHUMER

Chairman SCHUMER. The hearing will come to order and good
morning to everyone and thank all the witnesses for coming and
I want to thank my colleagues for being here.

Saxby Chambliss, has played an active role and I know is very
interested in this issue, and I want to say we hope to get some-
thing done in a bipartisan way on this issue because this is truly
a bipartisan problem.

And my good friend Ben Nelson, who wears really two hats. I am
proud he is a member of our Committee, but he is also Chairman
of the Armed Services Subcommittee on Personnel and Readiness
and I know he cares a lot about this issue and he is a great legis-
lator and gets a lot done so thanks for coming, Ben.

We will have opening statements from my colleagues after I fin-
ish.

Every couple of years, especially on those years ending in even
numbers, right before election time there is a large push to im-
prove the process of military voting. However, as soon as the elec-
tion is over, too often we forget to continue to push for improve vot-
ing rights for military voters.

Let me say something clearly so everyone can hear it. Not this
year. We have convened this hearing to uncover some of the major
problems facing military and overseas voters and we hope to do
whatever is necessary to clear it up so it does not happen in our
next federal election in 2010.

Registration deadlines, notary requirements, lack of communica-
tion, mail delays, poor address information and state laws that put
in place untenable mailing dates are all severe problems. We need
to actively evaluate these problems so we can work in a bipartisan
way to find solutions to the problems.
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Today we will hear about that several studies that show how se-
vere the problem is. It is more severe I think than most people re-
alize. One of those is a new study we commissioned from the Con-
gressional Research Service.

While the 2008 Election Assistance Commission post-election re-
port will be released a few months from now, we wanted to see
right now an initial snapshot of how voting went in the states with
the largest number of military voters during the 2008 election.

We asked the Congressional Research Service to contact some of
the largest military voting states and get initial data on the num-
ber of overseas ballots requested and the number of overseas bal-
lots that were never eventually counted. We were able to get pre-
liminary data in advance of the complete survey to be released
later this year.

Here is what the data showed. It showed that up to 27 percent
of the ballots requested by military and overseas voters were not
counted and that is an astounding number that it should say to all
of us, we can do a lot better.

Those are just the voters who actually were able to get their re-
quests for ballots answered. There are probably many more who
did not.

Studies from previous elections show that the military and over-
seas voters have one of the lowest level of recorded votes of all
groups because it is so hard for them to vote.

And as you can see from the chart behind me, 63 percent of local
election officials reported receiving completed ballots after the
deadline had passed so they do not count.

The problem is compounded when 39 percent of military and
overseas voters receive their ballots too late to return them in time.
They request them in a timely way, but by the time they get the
ballot, they cannot send it. The deadline has passed for last day of
absentee voting or whatever.

This number from this past election is up 14 percent from 2006
so the problem is not getting better. It is getting worse.

It is unacceptable that in the age of global communications many
active military, their families and thousands of other Americans
living, working and volunteering in foreign countries cannot cast
ballots at home while they are serving overseas.

Imagine the frustration the soldier feels when he or she is sta-
tioned in Iraq or Afghanistan and when their ballot finally arrives,
it is too late. Here they are risking their lives for us. They take
that extra step to vote. They are not at home. They obviously have
many other things on their minds. They request a ballot in a time-
ly way and it gets there too late to vote. Imagine how that feels.
They can fight and put their life on the line for their country, but
they cannot choose their next commander-in-chief.

To put a human face on these numbers, I want to share a letter
describing some true stories to the Overseas Vote Foundation dur-
ing the 2008 election.

One military voter wrote, “I submitted two registration forms via
standard mail in January 2008 to Texas and received no confirma-
tion that my registration was received or processed. I did not re-
ceive ballots for the primaries or the general election.”
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Another soldier, this one from Alaska, said, “I hate that because
of my military service overseas, I was precluded from voting.”

Let me just repeat that because they just hits you at home.

“I hate,” and this is a soldier serving us, “I hate that because of
my military service overseas, I was precluded from voting.”

The letters continues.

“Of all people, deployed service members should have a guaran-
teed ability to vote in the presidential election. The state simply
made it impossible for me to vote.”

One final voter was able to get a ballot but was unsure whether
it was ever counted.

“I called my hometown voting office to get assistance,” he wrote.
“Every time I called they told me something different. I ended up
doing three different things just to get my ballot and then I sent
it in a week before the deadline. I am hoping that my vote was
counted.”

In each of these stories, you can hear the effort these service men
and women made to vote, calling several times, submitting their
ballots early, but to no avail. This is unacceptable and something
we should not let continue.

So we are here today to learn more about the source of these
problems. The report of CRS clearly indicates the problem exists
and is growing. The hearing is devoted not to outlining the CRS
report but to figuring out what we do about it.

First, we are going to hear from the Acting Under Secretary of
Defense for Personnel and Readiness. I understand that the Fed-
eral Voting Assistance Program is undergoing a period of transition
and that it is currently operating under an acting director. Senator
Ben Nelson and I just have sent a letter to Acting Under Secretary
MecGinn, one of our witnesses today, urging that a new director be
put in place as soon as possible so we can get this moving.

We sent the letter to make it sure for the record that we believe
that an effective Federal Voting Assistance Program is something
very important to members of Congress and we want to work close-
ly with the new director to ensure he or she receives the report
from our respective committees.

Second, the leadership at the Department of Defense needs to
use every available resource to increase the number of military vot-
ers who register, vote, and have that vote counted. This needs to
be accomplished through a true assessment of the problems and an
innovative approach to structuring voting assistance, improving
technology, and informing Congress and the states what laws need
to be reformed to make it easier for these soldiers and their fami-
lies to vote.

There are a number of ways that the military can work to im-
prove voting rights for members of the armed forces.

Recently, we requested that President Obama work with the De-
partment of Veterans Affairs to provide voter registration support
to the veterans they serve. But currently, the only federal offices
that are required by statute to provide an opportunity to register
and vote are the Armed Services Recruitment Centers. I am inter-
ested in finding out more about how that program works and
whether it has been successful.
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I must mention one more of our witnesses as I wind down our
closing remarks. I would like to thank Lieutenant Colonel Joseph
DeCaro from Florida, who is taking a very—there he is. He is not
in uniform. I was looking for the uniform first. But he is doing this
as a volunteer even though he is on active duty and he is talking
a very short leave from his duties with the Air Force and is willing
to speak about the difficulties he has faced as a member of the Air
Force stationed overseas and trying to vote.

And I think I speak on behalf of all of us when I say, Lieutenant
Colonel, we appreciate your service and we hope you know that you
are performing an important service today by telling your story
here.

A final personal note. While we hear from members of the armed
forces who have encountered difficulties trying to vote, I do not find
that you have to look far to find these problems.

An intern in my Buffalo, New York office, Lisa Wickman, is a
veteran. She was on active duty in the Navy from 2001 to 2006.
She was stationed in Guam and was on shore duty during the 2004
election. Her problem was that she wanted to vote but did not
know she had to vote absentee.

Despite weekly updates on a series of other important matters,
her officers never gave her or her fellow sailors important informa-
tion about how to vote.

Now, that should not happen, certainly not in the United States
where elections are a bedrock of our political system and we cor-
rectly have great praise and admiration for members of the armed
services.

So I look forward to hearing from all of you today.

We will now call on Senator Chambliss.

OPENING STATEMENT OF SENATOR CHAMBLISS

Senator CHAMBLISS. Thank you very much, Mr. Chairman, and
I appreciate you calling this hearing today on an issue that is of
critical importance to America, not just to our men and women, but
those folks that protect us every day need to have their rights pro-
tected. By your calling this hearing today, we are taking an impor-
tant step in that direction.

Obviously I am substituting for Senator Bennett, who is was
managing an issue on the floor, and I would initially asked for
unanimous consent that Senator Bennett’s statement be inserted in
the record.

Chairman SCHUMER. Without objection.

[The prepared statement of Senator Bennett follows:]

Senator CHAMBLISS. I was also privileged to serve as Chairman
of the Personnel Subcommittee on Armed Services with my dear
friend, Senator Ben Nelson, a couple of Congresses ago and still
serve as a member of that Personnel Subcommittee and we have
talked about this in Armed Services and we look forward to work-
ing with this committee in a bipartisan way, as you say, to address
this issue.

The challenge of assisting our military servicemen and women’s
participation in the electoral process is not new. Since our Nation’s
founding, we have called upon the men and women of the military



347

time and again to defend the rights and freedoms we Americans
hold sacred.

Our soldiers are asked to leave family and home, travel to for-
eign and hostile lands, endure hardships of every kind, and place
their lives in peril for their country. So, Mr. Chairman, it is appro-
priate that we in Congress do all that we can to ensure that these
brave men and women are able fully to participate in the cause
that they devote their lives to protecting.

Beginning with the Soldier Voting Act of 1942, Congress has
sought legislative remedies to guarantee the voting rights for mem-
bers of the armed services. The current law, the Uniformed and
Overseas Citizens Absentee Voting Act or UOCAVA, was approved
by Congress and signed into law by President Ronald Reagan in
1986.

UOCAVA sought to alleviate the difficulty of navigating the vot-
ing process for uniformed personnel and overseas citizens by stand-
ardizing the forms required of military voters to register to vote
and request absentee ballots.

Additional provisions ensured that the states would accept these
standardized forms, the Postal Service would carry them expedi-
tiously and free of charge, and that a presidential designee, the
SECDEF, would be responsible for administering the program.

Subsequent amendments included in the Help America Vote Act
and various defense authorization acts have attempted to remedy
some of the original Act’s shortcomings.

This hearing provides us with a fresh opportunity to examine
how we are doing in accomplishing our goal to protect the voting
rights of our servicemen and women. Unfortunately it seems that
our soldiers are not participating at anywhere near the levels that
we would like and this is unacceptable.

As you have shown there, Mr. Chairman, a 2006 survey, con-
ducted by the Defense Manpower Data Center, found that only 22
percent of the estimated UOCAVA population participated in the
2006 election. Commentators have proposed any number of expla-
nations for this shocking statistic. Some point to the continuing use
of traditional postal services or “snail mail” to deliver voting mate-
rials to and from the field. Others call attention to the apparent
ineffective assistance of the DOD’s Federal Voting Assistance Pro-
gram, which the Department’s own Inspector General found to
reach only 40 to 50 percent of military voters.

Again, I look forward to the testimony of our witnesses and hope
that they can shed some light on why this may be the case.

Among the witnesses are those who are, or have been, military
voters themselves and we thank you for your service to our coun-
try.

Additionally, we have election officials who serve a vital and
often thankless job in ensuring that our elections run smoothly and
securely. Nowhere is their job more challenging, or important, than
in working with our men and women of the armed forces.

Finally, we have a representative of the Department of Defense.
Our servicemen and women rely on the Department’s Federal Vot-
ing Assistance Program to help them exercise their right to vote.
I hope that we will hear an honest assessment of the program’s
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execution of this very important responsibility and the results they
have achieved.

Before closing, let me add a few comments based on my own re-
cent experience in my election last fall. Georgia has a huge military
presence. We have 13 military installations and I believe my State
did a good a good job of reaching military and absentee voters in
the general election in November. Georgia, as well as most other
states, have an excellent procedure in place for general elections
and, while I have some ideas about how these can be improved, I
think in large part it worked very well.

Unfortunately, that was not the case in the run-off election in
December. Lots of factors combined to make the run-off election es-
pecially difficult for military and absentee voters based on the de-
layed, official announcement that there would be a run-off, followed
by a short time line to send and receive absentee ballots. I think
this highlighted some of the weaknesses in the system, not nec-
essarily in Georgia but across the country, and I believe that we
can use that example to make improvements and find ways to en-
sure that our military and overseas voters are never
disenfranchised.

Again, Mr. Chairman, thanks for holding this very important
hearing and I look forward to the testimony of our witnesses.

Chairman SCHUMER. Thank you, Senator Chambliss, and now
Senator Nelson who chairs a similar committee on armed services.

OPENING STATEMENT OF SENATOR NELSON

Senator NELSON. Thank you, Mr. Chairman, for holding this
hearing. Obviously it is one of the most important topics that we
can deal with because of the importance of our military men and
women being able to vote and making certain that every vote
counts. I look forward to seeing the testimony.

Unfortunately I am not going to be able to stay for the entire
hearing. But one disenfranchised service member is one too many
but, when two out of three ballots are not counted for whatever
reason, we have got a serious problem on our hands.

I know that a lot of the data on overseas voting needs to be im-
proved and made more complete and consistent from county to
county and state to state so we can know more about what is truly
happening because of the inadequate information and data that we
currently get.

But I hope that we will find a way to increase coordination be-
tween the state, the Federal Government, the military, and the
overseas voters. If we can improve the relationship and we find the
way in which to expedite the process but make certain that it is
complete and is sufficient, then we will be doing the kind of job we
need to do.

So I appreciate your interest in this and thank you for holding
this hearing.

Chairman SCHUMER. Thank you, Senator Nelson.

We look forward to working with your subcommittee as well on
this important issue.

Now, I am going to introduce Gail McGinn. We have a vote at
10:30, but I think we will be able to get through not only her testi-
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mony but questions before the vote because I know you have an-
other appointment.

Ms. McGinn is the current Acting Under Secretary of Defense for
Personnel and Readiness. Her department oversees the Federal
Voting Assistance Program office. Ms. McGinn, previously served
as Under Secretary for Plans and other positions at the Depart-
ment of Defense.

Ms. McGinn, your entire statement will be read into the record
and you may proceed.

STATEMENT OF GAIL MCGINN, ACTING UNDER SECRETARY
FOR PERSONNEL AND READINESS, DEPARTMENT OF DE-
FENSE, WASHINGTON, DC

Ms. McGINN. Thank you very much, Mr. Chairman and distin-
guished members of the committee.

I thank you for the opportunity to testify about the challenges
our uniformed service and overseas voters experience in exercising
their constitutional right to vote and the initiatives we have and
continue to undertake to eliminate or litigate these challenges.

Our goals are the same. I think the department shares the com-
mittee’s concerns that the absentee voting process is sometimes
daunting and discouraging to these voters.

I would note, Mr. Chairman, that I am a military spouse and my
husband retired from the Army. I did serve some time overseas
with him and I got to experience overseas absentee voting, al-
though I hasten to add, we were at headquarters, so I am sure it
was much easier for us than for the rest of our constituency.

But the Department is dedicated to making the absentee voting
process easier and more straightforward for these citizens. Time,
distance and mobility are the barriers that make the absentee vot-
ing process difficult for our uniformed service members, their vot-
ing age family members and our citizens who live outside the
United States, barriers that are not faced by citizens who vote at
the polls.

First, there is time. There are certain actions, voter registration,
absentee ballot request and the return of the citizen’s marked bal-
lot that must be accomplished by specific dates in order for the citi-
zen’s ballot to be counted. The amount of time a citizen has to com-
plete the process is driven by the schedule established by each
state and is subject to transit time in the postal system which may
be extended when the individual is in a remote location.

Second is distance. Our military and overseas voters frequently
find themselves at great distances from their voting residences.
Many citizens are in areas where mail service is limited, intermit-
tent or non-existent.

Peace Corp workers, submariners, forward deployed service
members and others in remote areas may face periods of no mail
service during the ballot mail period.

Third is mobility. Our military and overseas voters are a dy-
namic group. Where they are located today may not be where they
will be located for the next election. As we are a Nation at war,
our military members face a high operating tempo which includes
undergoing individual and collective training, participating in exer-
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cises and deployments. Overseas citizens also frequently move as
job opportunities take them around the globe.

The Uniformed and Overseas Citizens Absentee Voting Act,
UOCAVA, safeguards the right to vote in federal office elections for
absent uniformed service members and their families regardless of
location, and U.S. citizens who are overseas. In the administration
of the law, the director of Federal Voting Assistance Program
works cooperatively with state and local election officials to carry
out the provisions of UOCAVA to eliminate the barriers faced by
UOCAVA citizens.

The challenges of serving these citizens emanates from several
principle causes characterized, as I had mentioned, by time, dis-
tance, and mobility and are exacerbated by the fact that, for many,
mail remains the primary method for UOCAVA citizens to vote.

Our federal system under which 55 states and territories inde-
pendently administer their election procedures means that reg-
istration, ballot distribution, and voted ballot return regulations
and deadlines are determined by a large number of independent ju-
risdictions, each of which have unique requirements that must be
met in order to register, request a ballot, and ultimately have the
voted ballot count.

The Department employs three critical strategies. First, we have
forged and maintained valuable partnerships with all who can as-
sist in the absentee voting process including State and local elec-
tion officials who carry out the elections, the United States Postal
Service, the Military Postal Service Agency, the Department of
State, the Department of Justice, other federal agencies, and over-
seas citizens organizations and advocacy groups.

Second, we continue to provide and encourage use of electronic
transmission options for registering to vote, requesting a ballot and
returning a ballot.

Third, we work with states to promote the passage of legislation
that can positively effect the ability of our UOCAVA citizens to suc-
cessfully participate in the democratic process.

For many years the Voting Assistance Program has proposed leg-
islative initiates to state officials that would facilitate voting for
our citizens. There have been many successes with some states en-
acting some or all of our recommended legislative initiatives.

Our legislative initiates for states and territories to improve bal-
lot transit time are, first, provide at least 45 days between ballot
mailing date and the date that ballots are due, give state chief elec-
tion officials the authority to alter elections procedures in emer-
gency situations, provide a state write-in absentee ballot to be sent
out 90 to 180 days before all elections and expand the use of elec-
tronic transmission alternatives for voting material.

Currently 27 states, three territories and the District of Colum-
bia provide at least 45 days between the ballot mailing date and
the date ballots are due.

Seventeen states and the District of Columbia give chief election
officials the authority to alter election procedures in emergency sit-
uations.

Twenty-seven states allow election officials to provide the state
write-in a absentee ballot, and 47 states, three territories and the
District of Columbia provide for the electronic transmission of vot-
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ing materials for at least one part of the UOCAVA absentee voting
process.

For the 2010 elections FVAP is pursuing the next generation of
electronic tools to assist UOCAVA voters. These coordinated efforts
have provided effective support for thousands of citizens; and while
the mail does work for a large number of UOCAVA voters, we be-
lieve leveraging technology could be beneficial in removing some of
the challenges voters experience.

Because each voter has a unique set of circumstances, the De-
partment wants to provide as many alternative methods as pos-
sible for registering, requesting a ballot, and returning the ballot.

Clearly, the three areas for emphasis that you have identified in
the letter that you sent to me, improved relationships and election
officials, improved use of technology, and improved data on military
voting are important ones that need to be continuously worked and
we look forward to working with the committee on those issues.

I would like to thank you for your continued support of our serv-
ice members, their families and our overseas citizens and all this
committee has done to make it easier for them to vote.

I am happy to take your questions.

[The prepared statement of Ms. McGinn follows:]

Chairman SCHUMER. Thank you.

I am going to try to be brief so we can get questions in. You will
hear a little buzz when the vote starts which gives us about 15
minutes before we have to go vote.

Okay. You mentioned the letter Senator Nelson and I sent you
expressing the hope that the new Federal Voting Assistance Pro-
gram Director who your office is currently finalizing would be able
to provide effective leadership in improving access. We want to
work with this individual.

And I know you cannot speak for the Secretary, but I want to
know whether DOD is going to provide the support and authority
to allow the new director to make the necessary changes.

Ms. McGINN. I believe that DOD will provide what support and
authority that director needs. I think this is a very very important
topic for us in the Department.

By our record of investment in this in terms of military man-
power for voting assistance officers, the emphasis from the top both
from the Office of the Secretary of Defense, the Secretary of De-
fense and the military departments, we are trying to do everything
we can to make sure that our voters are not disenfranchised.

Chairman SCHUMER. One issue we need to be aware of is that
the first federal primaries in 2010 are about a year from now. So
we do not have that much time.

Second, I would like to talk to you about the voting at recruit-
ment centers which I mentioned in my opening statement. As you
know, one of the elements of the National Voter Registration Act
is that armed services recruitment offices be a voter registration
agency. It means that each potential recruit should be offered a
voter registration form and help in filling out the form.

Could you give us an update as to how the program is faring and
do you know how many potential recruits were registered to vote
last year because of the program? If you do not know that number,
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if you could find out that and submit it writing that would be
great.

Ms. McGINN. Mr. Chairman, in order to give you a full response,
I need to submit it in writing. I am aware that our recruiting of-
fices are doing the registration that they are supposed to be doing,
but I do not have the full details of what you are asking.

Chairman SCHUMER. We need numbers to judge what kind of
success we are having.

Ms. McGINN. Absolutely.

Chairman SCHUMER. The Inspector General reports. Two weeks
ago, the Inspector General’s Office released the 2008 evaluation of
the Voting Assistance Program and I understand that with the
2008 study, the Inspector General stated, quote, “We are not mak-
ing any recommendations in this report for improvement.”

Now, I have read a number of Inspector General reports. It is
sort of a rare day when they do not make any suggestions. The
question is: does that strike you as odd? I saw by your face you sort
of answered it.

Ms. McGINN. It is true they usually make recommendations and
I have not spoken with him personally so I do not know what that
is a reflection of. I think what they were doing was looking at the
field to see the degree to which they were implementing the in-
structions and directives that we have out there. Obviously there
are improvements to be made in many areas.

Chairman SCHUMER. Yes. The 2004 report concluded the Voting
Assistance Program was not effective and that because, quote, and
this is the 2004 report, “Voting assistance will always be a sec-
ondary duty. Senior leadership can expect significant improvement
only if a radically different approach is applied.”

Has there been such a radically different approach, since that re-
port which was four years ago, applied?

Ms. McGINN. I think since 2004, Mr. Chairman, of course, I have
not been in this position since then.

Chairman SCHUMER. Right.

Ms. McGINN. But I have observed my colleagues and my leader-
ship at work. At least in the last four years, the command empha-
sis on this even to the extent of our previous Deputy Secretary,
whenever he want to an installation, would ask to see the voting
assistance officer, the number of training workshops that we have
done, the web outreach, the publicity outreach.

I would say in the last four years it has been quite substantial
and that could be the difference.

Chairman ScHUMER. Okay. Well, let us hope. It does not sound
radical to me, but maybe the Inspector General was exaggerating
or using too strong language, but that is something again we will
want to look at.

Let us see. There was a recommendation, an effort that through
the Federal Assistance Voting Program to notify election officials
when members of the military have officially moved. That was the
EAC survey, based on the EAC survey in 2006.

Do you know what the status of that recommendation is?

Ms. MCGINN. No, I am afraid I do not.

Chairman SCHUMER. Could you get that to us in writing?

Ms. McGINN. Yes.
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Chairman SCHUMER. And do you believe that kind of communica-
tion would encourage the improved delivery of military ballots?

Ms. McGINN. I believe for local election officials to know where
the military member is very important. I have, in preparing for
this hearing, read some studies that said a percentage of ballots
were returned because the address of the person was not known.
And I noted in my opening remarks that is one of our problems is
the mobility of our population. Whether that transmission of infor-
mation would be the appropriate way to do it or not, I do not know.
I will have to get back to you on that.

Chairman SCHUMER. And this is your own personal assessment
and this will be my last question because my time is running out.

If we had one change to make this better, what would it be?

Ms. McGINN. I would say it would be to encourage states to have
more uniformity in their procedures so that there is not such a dif-
ficult explanation for each voter as to the processes they need to
follow.

Can I have two?

Chairman SCHUMER. You can have three.

Ms. McGINN. Okay. Good.

I also think that if we can improve technology which also goes
to states accepting the use of technology so that we can start to do
this in a 21st-century way, that that would be very helpful as well.

Chairman SCHUMER. Any third one? Those are the two most im-
portant.

Ms. McGINN. I have a third one.

Chairman SCHUMER. I knew you would come up with it.

Ms. McGINN. The third one would be that all of us agree on a
data collection.

Chairman SCHUMER. Yes.

Ms. McGINN. So that we really have statistics about what is hap-
pening out there because right now they come from many different
sources.

Chairman SCHUMER. Good point.

Ms. McGINN. In our 2008 report we are going to ask our Defense
Manpower Data Center to provide the data through a survey of our
service. Of course they are a world class operation.

Chairman SCHUMER. You bet.

Ms. McGINN. So I think hopefully we can coalesce around those
numbers and then help us go forward.

Chairman SCHUMER. Thank you.

Senator Chambliss.

Senator CHAMBLISS. Thank you, Mr. Chairman.

Ms. McGinn, thank you very much for your work in this area.

I have got some questions that I wanted to address to you to let
you discuss generally the Help American Vote Act’s requirements
in connection with the UOCAVA as well as the Federal Voting As-
sistance Program. I think what I am going to do is submit that for
the record because I would like for you to go into some detail par-
ticularly with reference to ways that you think that legislatively we
can improve it, do you have the resources for what you need, and
that sort of thing.

But let me drill down a little bit on the Federal Voting Assist-
ance Program and the voting assistance officers. The 2005 DOD IG



354

report found that only 40 to 50 percent of military families received
voting information either from the Voting Assistance Program and
voting assistance officers.

What accounts for this poor performance? What do you think we
can do to improve it? And as part of that, would you talk a little
bit about how VAOs are selected, are they volunteers, and do we
have a way of grading them. You talked a little bit in your state-
ment about your personal experience. Was that a mandatory re-
quirement that you train folks the way that you did that?

Ms. McGINN. The voting assistance officers, the way we want to
get information to people, my experience in all my years working
for the Department of Defense is that it is very difficult to get in-
formation to people even if they are situated in a headquarters ele-
ment.

So I think what the Federal Voting Assistance Program has tried
to do is use all available mechanisms to do that with the establish-
ment of a website, with the provision of monthly updates and all
relevant information to the Federal Voting Assistance Officers, to
posters and publications for federal voting and access to your fed-
eral voting assistance officer, through all the training. I think we
have got 193 training workshops leading up to this last election,
and through working with overseas foundations and groups to get
the word out to American citizens.

So I think they have tried very hard in order to reach out to ev-
eryone and make sure that they have the information that they re-
quire. But again, you have got populations that are dispersed. You
have got populations that may not have access to information
sources for a while.

So that number is high. It would not surprise me that there are
some who do not get the information they need. That number, 40
percent is an unacceptable number and I do believe that in the last
few years the Department has really taken an aggressive stance at
getting the word out to people.

The voting assistance officers, I do not know exactly the process
by which they are chosen. I would assume that they are with the
requirement to have, one, that you choose a young officer who is
competent and has interest in this area for getting the job done for
the unit or the installation or the organization where they are as-
signed.

We provide training. We provide workshops. We provide regular
information, newsletters, voting assistance guides, as [ said,
website operations. So it appears to me to be a robust effort to get
the word out and to use the voting assistance officers for that.

Senator CHAMBLISS. One of our witnesses on the next panel sug-
gests having DOD provide registration materials at locations where
service members receive other support services like pay offices, ID
offices, check-in at bases, and whatnot.

Has the Federal Voting Assistance Program considered that and
what sort of implementation measures are you taking if that is the
case?

Ms. McGINN. I honestly, sir, do not know if that has been consid-
ered by our Federal Voting Assistance Office. It is something that
we can look at certainly.
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Senator CHAMBLISS. Well, it seems like that might be, again, one
of those education measures that we can take advantage of because
everybody that comes to a new base goes through that support
service office.

Ms. McGINN. Yes, they do.

Senator CHAMBLISS. Well, thank you for your good work and we
look forward to continuing to work with you.

Thank you, Mr. Chairman,

Ms. McGINN. Thank you, Senator Chambliss.

Chairman SCHUMER. Thank you, Senator Chambliss.

Senator Nelson.

Senator NELSON. Thank you, Mr. Chairman.

Obviously, technology is going to be extremely important in re-
solving, taking away the challenges that exist because of time dif-
ferences and the length of time for the ballots to be transported
back and forth. Preserving anonymity is going to be a major focus
of that I am sure. But it probably does not solve mobility, of identi-
fying where people are.

So I am hopeful that in light of the experience that has been
gained in the last three elections that perhaps there are some up-
dates or revisions to DOD policy and procedures as set forth in the
DOD Directive Number 1000.04, dated April 14, 2004, that might
help us facilitate getting more success in voting by men and women
in the military.

Could you comment on that?

Ms. McGINN. Well, we are constantly trying to upgrade our own
ability to do electronic work in order to facilitate the process. We
have the ability right now for citizens to get a copy of the postcard
application electronically, to fill out the postcard application elec-
tronically, to get a copy of the absentee voter ballot electronically,
the federal absentee voter ballot electronically. So we are trying to
continue to improve that.

I think that one of the lessons we have learned in going into elec-
tions is that, as we start to improve technology and put technology
solutions out there, we need to start sooner than we started in the
past. I think that is one of the challenges that we will have, to con-
tinually upgrade those solutions and to make sure that they are in
a timely way so that the states know that they are there and know
the capability that they bring.

Senator NELSON. Is there a difference in how you might deal
with local elections that do not involve a federal election or every
two or four years when you have a federal election, is that handled
differently?

Ms. McGINN. It is handled the same. I believe the difference is
local elections uniformed members and their families vote in and
so we push the same kind of information out to them. But I have
noticed in, as I said, watching this program unfold for the last four
years, that every two years there is this concerted effort. And of
course, with the national election for the President, it is a little
more heated, if you will, but there is still a level of effort that is
very significant for elections every two years.

Senator NELSON. Of course you have the off-year elections in
some states that do it in the odd years, not necessarily in the even
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years. I know it is a monumental, Herculean task to try to achieve
it all.

But I would hope that the use of technology both at the election
commissioner’s office as well as within DOD would help facilitate
it because obviously those statistics would demonstrate that timing
is a factor getting materials to the voter and materials from the
voter back to the point of the election.

Have you thought about any kind of federal requirement that
might make counting ballots that come from overseas, extend the
time frame for counting those ballots in local elections or state elec-
tions or federal elections?

Ms. McCGINN. I think that is what we are trying to accomplish
with the legislative issues that we have laid before the state as
state issues. One is to extend 45 days for the receipt of the ballot
and also to allow variations from procedures in special cases.

So I think we are trying to work with the states to do that. I do
not know if that can be done nationally.

Senator NELSON. It probably could for a federal election. But I
am not suggesting that we necessarily want to start dictating from
Washington back to the states. But what kind of response are you
getting from the states in connection with your suggestions?

Ms. MCGINN. We have gotten responses from them. I detail it in
my statement. I guess what I would note from my reading is that
we have had a lot of success in the acceptance of fax technology,
that a lot of states are accepting faxes along the various ways,
steps in the process, the voting and registering to vote. And we are
starting to see some success in the electronic area too but not as
much and robust as in the fax. So maybe that portends of the fu-
ture that that will start to improve as we go forward.

Senator NELSON. Now, would the fax be for registration as op-
posed to a ballot?

Ms. McGINN. For registration, for receipt of the ballot, even some
states will even accept it for the ballot.

Senator NELSON. Thank you, Mr. Chairman.

Chairman SCHUMER. Thank you again, Ms. McGinn, for your ex-
cellent testimony.

Now, we have the second panel, but the vote has been called so
I think it would be wise to take a brief recess now. We will go vote
and come back and hear from the second panel.

Is that okay with everyone? Do you have any more questions,
Saxby? Okay.

The committee will stand in brief recess.

[Recess.]

Chairman SCHUMER. Okay. Thank you, everybody, for your in-
dulgence. The hearing will resume.

First, I would ask unanimous consent that a statement from Sen-
ator Feinstein, our former chair, previous chair, who has done a
great job, be added to the record and without objection it will be.

[The prepared of Senator Feinstein follows:]

Chairman SCHUMER. And second, Senator Roberts had asked to
make a brief statement. He has had a busy morning with Finance
Committee and other things, and so before our panel begins, I am
going to call on Senator Roberts.
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OPENING STATEMENT OF SENATOR ROBERTS

Senator ROBERTS. Thank you, Mr. Chairman. I will take your ad-
vice to heart. The chairman indicated that I could make this short
statement prior to the panel testifying and I apologize to the panel
but only if I would shave. I plead extenuating circumstances, Mr.
Chairman.

I had knee surgery and I was laid up for about three weeks and
the only thing I did really was to watch Law and Order reruns.
There are some things that you have to do but other things you do
not, and one is shaving. Since coming back, I have heard a lot of
commentary especially from folks like yourself and so I just decided
to be stubborn, but I will shave because of your taking my request
and so we will just make that promise to you.

Chairman SCHUMER. Just to interrupt. There is a constituency of
one when it comes to beards as I have learned, and that is Frankie,
your wife.

Senator ROBERTS. She says it is not that bad.

[Laughter.]

Chairman SCHUMER. Okay. You are way ahead of where I was
when I grew a beard.

Senator CHAMBLISS. You have to look at what she is used to in
that context.

[Laughter.]

Senator ROBERTS. I knew that was coming. Anyway, I am now
the fourth stand in for Sean Connery. The fourth stand in is the
body that they roll over.

Chairman SCcHUMER. Having played basketball with you, I know
you have a Connery-like figure.

Senator ROBERTS. That is because of all those blind-side moves
that you used to complain about.

Chairman SCHUMER. That is right.

Senator ROBERTS. Alright. At any rate, thank you, Mr. Chair-
man, for holding this hearing and thanks to the panel and we will
be reading that very carefully. As a Marine, I take this issue per-
sonally and it helps that we have 37,000 military men and women
stationed in Kansas. So this is an issue that is of real concern to
me.

I find it very disappointing that with all the incredible tech-
nology we have today, Mr. Chairman, that we ask for the military
to vote the same way we have since World War II, and I do not
think that is right. They can check their e-mail, video conference
with their families, even upload the YouTube clips while deployed.

But despite all of these advances, we simply ask them to rely on
a disparate system of state rules and requirements and the mail
system to track them down if they want to have a say in our elec-
tions.

I think our service men and women certainly deserve more. In
fact I do not think anybody in the room would ever disagree with
the idea that the men and women defending our freedom deserve
the right to have their votes counted. So let us give the tools to
vote once they have performed their civic duty. Let us make sure
their votes are counted.

I have signed a lot of letters on this topic and I have sponsored
and co-sponsored a lot of legislation. There was one by John
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Cornyn that passed the Senate by unanimous consent, but it was
somehow dropped over in the other body, in the House.

And the media has certainly exposed some of the problems in-
volved and we thank them for that. So I hope we can get back. I
think everybody has talked about the bipartisan effort that we
need here and I certainly support that. Maybe we can take the
Cornyn bill or Cornyn II if improved, and it is time we worked in
that kind of a fashion to make sure the votes of our service men
and women are counted.

And I thank you, Mr. Chairman for allowing me to make this
statement.

Chairman SCHUMER. Thank you for coming in and participating.

I now would like to introduce our five witnesses and ask them
then to make their statements. And we are honored to have every-
one of you here.

First, Patricia Hollarn recently retired after 20 years as super-
visor at elections at Okaloosa County, Florida. She is a board mem-
ber of the Overseas Vote Foundation. I have to say she is regarded
as one of the experts nationally in this area.

We thank you for coming and she has some New York roots as
well, which I am proud to acknowledge.

Mr. Donald Palmer is Director of the Division of Elections at the
Florida Department of State. He worked earlier as an attorney for
the voting section of the Civil Rights Division of the Department
of Justice and as a legislative assistant in the House of Representa-
tives.

To whom was that?

Mr. PALMER. Mr. Feeney.

Chairman SCHUMER. Very nice.

And as a Navy intelligence officer. From 1998 to 2005 he served
in the Navy’s Judge Advocate General Corp.

Lieutenant Colonel Joseph DeCaro, who both Senator Chambliss
and I have mentioned, is on active duty in the United States Air
Force. He lives in Florida. His remarks today are his own and do
not reflect the views of the Air Force, the Department of Defense,
or the current Administration.

Lieutenant Colonel Decaro joined the Air Force in 1986, served
at Hunter Army Air Field in Georgia, Prince Sultan Air Base in
Saudi Arabia, and the Al Udeid Air Base in Qatar.

We thank you for your service, Colonel.

And Mr. Eric Eversole worked as a litigation attorney in the vot-
ing section of the Civil Rights Division at the Department of Jus-
tice from 2005 through 2007, then served as an advisor to the 2008
McCain-Palin campaign.

Mr. Eversole was an officer in the Navy’s Judge Advocate Gen-
eral Corp in 1999 to 2001.

And last, but not least, Mr. Robert Carey is a consultant to busi-
ness and government whose experiences trying to vote while in the
armed forces led him to join the National Defense Committee to
help other soldiers exercise their voting rights. He has been called
back to active duty three times since 2000. He has been awarded
a number of military honors. Thank you for your service.
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We will begin with Ms. Hollarn. We will ask each witness to take
no more than five minutes and submit without objection their en-

tire statements into the record.
Ms. Hollarn.

STATEMENT OF PATRICIA HOLLARN, RETIRED ELECTIONS
DIRECTOR, OKALOOSA COUNTY, FLORIDA

Ms. HOLLARN. Thank you. This is the first time in my memory
that anyone has maintained interest and purpose beyond election
day in improving opportunities for military voters anywhere and
other American citizens overseas to register and vote.

So I am grateful to you, Senator Schumer, the Rules Committee
members and staff for allowing me to participate in this much
needed effort for legislative action.

I not only have been working with UOCAVA voters and the prob-
lems they confront for 20 years as the Supervisor of Elections in
Okaloosa County, Florida, which has an extraordinarily large mili-
tary constituency, but I was also an overseas military spouse who
had these very same difficulties in the ’60s and ’70s during my hus-
band’s Air Force career.

The problems actually began with voter registration particularly
when a person is not actually registered prior to leaving his or her
legal voting residence. It is accepted that each state is entitled by
the Constitution to have its own election laws and requirements,
but it should also be accepted that the federal Uniformed And
Overseas Citizens Absentee Voting Act, or UOCAVA, must be ap-
plied in every state to persons who fall under UOCAVA.

Unfortunately most of these affected persons are not at all famil-
iar with the entitlements of UOCAVA to take advantage of them
in a timely manner in accordance with the law and even more un-
fortunately many election officials are not sufficiently familiar both
with UOCAVA and its correct implementation.

This leads to confusion about legal voting residency for military
personnel stationed within the United States and even worst for
those already overseas.

The law absolutely provides several options in these cases but
often neither the voter nor the election official is well enough
versed to resolve the situation as the law permits. And this in turn
either delays or denies a prospective voter his ballot.

Once registered, the UOCAVA voter’s only responsibility is to
provide his or her correct mailing address or other contact informa-
tion to the election official. That voter is absent from his voting ju-
risdiction and must be kept informed by the election official; but in
the case of the highly mobile military member, that is still a prob-
lem just as much for the voter as for the election official.

Returned undeliverable mail not only can deprive the voter from
receiving a ballot but jeopardizes active voter status for the future
as well and that starts the cycle of re-registration problems all over
again.

Obviously the issue of receiving and casting a ballot with the
issuance of it being counted is the ultimate problem. I believe it is
fair to say that almost all election officials want this process to be
successful as much as the voter does and yet issues that are be-
yond their control often prevent that from happening.
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First, I would talk about elections schedules in some jurisdictions
or states that do not allow enough time after the ballot, candidates
and issues are certified and the printing of ballots can begin. Work
to prepare the lists of eligible voters can be done ahead of this pe-
riod, but updating is continual and maintaining accuracy add com-
plexity. If there is not a minimum of 45 days that is the deadline
for mailing UOCAVA ballots, the chances lessen every day for solv-
ing any delivery problems.

The law provides at least by FVAP request for the 45-day dead-
line for overseas voters’ ballots only. However, with more and more
TDY and deployment, temporary duty, TDY is temporary duty, and
deployment overseas assignments given at the last minute to mili-
tary members many whose records show that they are located in
the United States are actually overseas temporarily during election
time.

Either they run out of time to request a ballot, to notify the elec-
tion’s office where to send the ballot or there is great difficulty in
receiving ballots by mail or even fax in remote or combat locations
taking too much time to have the ballot received, cast and counted.

Some states have laws that require specific forms and procedures
for requesting absentee ballots that are clearly cumbersome and
create time and frustration problems for UOCAVA voters.

HAVA eased some of the problem by making the request for bal-
lots through two general elections, but the unintended consequence
of that was to result in an excessive number of ballots that were
return as undeliverable. Those jurisdictions which added additional
procedures to verify addresses no later than 90 days before an elec-
tion improved ballot delivery considerably but the practice was not
wide spread enough to reduce the failures.

Many voters now eligible under UOCAVA are the Reserve and
National Guard members who are serving much longer on active
duty than their former two-week active duty service in the past in
jurisdictions with few or no standard military installations and few
military or expatriate citizens on the voter rolls.

Election officials who have had no real experience with imple-
menting UOCAVA rights do not realize how they must now do so.

Combined with the lack of information about registration and
voting provided to these activated personnel, the amount of voting
problems among this group in all likelihood exceeded regular active
duty members.

All UOCAVA voters are subject to the problems traced to mailing
ballots. While the U.S. Postal Service created a separate depart-
ment, new and worthy procedures, and good outreach to election of-
ficials to help expedite ballots in 2008, their efforts ended at the
three ports, Miami, New York and San Francisco where the mili-
tary postal system took over.

It would not be totally fair to criticize the military postal system
which must operate with insufficient resources under very difficult
circumstances in many instances but delays in it are inherent to
the timely delivery problem.

It is sufficient to say that mailing ballots as well as other elec-
tion related pieces is still the biggest problem for receiving, casting
and counting the ballots.
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I can speak at much greater length about problems and even
more so about solutions and look forward to such an opportunity.
I would like to, in the question and answer period, respond to some
of the questions that were asked to the Defense Department and
as well as to mention the electronic solutions that I think are pos-
sible.

[The prepared statement of Ms. Hollarn follows:]

Chairman SCHUMER. Thank you, Ms. Hollarn, for excellent testi-
mony and excellent service.

Mr. Palmer.

STATEMENT OF DONALD PALMER, DIRECTOR, DIVISION OF
ELECTIONS, FLORIDA DEPARTMENT OF STATE

Mr. PALMER. Thank you, Mr. Chairman and ranking member.
Thank you for this invitation to discuss with you the challenges of
military and overseas voters during the voting process and the
great strides that Florida has made to increase the access to that
voting franchise.

Florida makes every effort to meet the needs of our diverse popu-
lation of 11.2 million registered voters and we are keenly aware of
the particular needs of the military and overseas voter and over-
coming the logistical challenges that they face in fully participating
in our electoral system. As election administrators our job is to uti-
lize the tools that you provide us with legislation to maximize par-
ticipation.

With the leadership of state and local election officials in Florida
using alternative means of transmission of ballot materials and the
wisdom of the Florida legislature to repeal the second primary,
Florida has become one of the national leaders of facilitating mili-
tary and overseas voting participation.

In this testimony I hope to provide some reasons for that in-
crease of access to the voting franchise.

First, the State of Florida requires the mailing of ballots to over-
seas voters 45 days prior to a general election. In Florida we have
removed the second primary, and jurisdictions are able to provide
45 days for the transmission of ballots and to accept ballots up to
the 10 days after the election as long the ballot is signed and dated
by election day.

In this era of “snail mail,” despite the improved efficiency of the
Postal Express Service, allowing for 45 days for transmission is
prudent and the additional window of time after the election in
which to accept ballots provides a safety valve to receive any bal-
lots that were delayed in the mail.

To allow a sailor on the ship or a soldier in the field the extra
time to receive and return the ballot on time is absolutely nec-
essary when relying solely on the mail service.

Second, State and local election officials in Florida have taken
extra steps such as seeking updated addresses from FVAP and
fully utilizing e-mail, fax, and the internet where appropriate, in
the transmission of ballot materials to and from overseas voters.

In late September 2008, Secretary of State, Kurt Browning, trav-
eled to the Middle East with other Secretaries of State to see first-
hand how soldiers in the battle field receive and cast their absentee
ballots. This was the first time the DOD has invited Secretaries of
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State to travel to the areas of operation in Iraq, Afghanistan and
Kuwait to personally observe the absentee balloting process.

This trip provided Secretary Browning an opportunity to ask the
men and women in the field directly what they really need to suc-
cessfully vote when faced with the challenges of the mail system
and other events swirling around them in the battle zone.

He heard that they would like to use their computers and elec-
tronic mail to return voted ballots. While many states including
Florida allow the use of a fax to return voted ballots, he heard that
many of these service members simply no longer have fax tech-
nology readily available to them. Instead, most, if not all, have ac-
cess to a computer, a scanner, e-mail and to the internet. When
possible, they often use electronic mail as a primary method of
communication with their local election official and expressed a
similar desire to use an e-mail to vote because of its simplicity.

We also heard from service members that they are often anxious
and frustrated with the rapidly approaching election day because
they are often left in the dark as to the status of their ballot. They
are concerned whether or not the ballot will get to them and, if
they did, whether the ballot will make it back in time.

At present there is no systematic way of finding out the status
of their request or when the ballot had been sent or whether the
ballot has a realistic chance of being received back in time.

Because many soldiers and sailors are relying on their e-mail
and the internet to communicate with the outside world and to our
election officials, they believe it would be helpful to receive regular
updates on when their ballot request had been received, when the
ballot had been set and when local election officials received their
voted ballot.

Third, Florida has maintained a spirit of ingenuity and trans-
parency to use the latest technology and encryption measures
available to reach our remote voters. Florida is open and flexible
to incorporate the newest technology in our voting systems by test-
ing, certifying and employing the latest voting systems for its use
by its citizens.

In this past cycle the Florida division of elections was able to
successfully review and certify the project application offered by
the Okaloosa distance balloting pilot primarily because of the fore-
sight of legislators in giving local election officials the ability to uti-
lize the secure use of the Internet for voting purposes.

I am very proud of the pioneering spirit of our bureau in its first
of a kind review of the source code and security plan submitted by
Okaloosa County and its vendor, Scytl.

Fourth, Florida recognizes the huge role that the Voting Assist-
ance Officers and the role they play for the men and women in uni-
form to register and vote. States also have an unique opportunity
to work with their National Guard units.

The Florida National Guard developed a small but effective pro-
gram to include voting information with their deployment briefing
and to send updates on voting information to deployed unit e-mail
addresses. Prior to deployment, the National Guard provided units
the necessary voting information unique to Florida while stressing
the importance of maintaining e-mail or phone communication with



363

their local election officials ensuring accurate address information
and confirming ballot delivery.

The simple goal was to make each airmen, sailor and guardsmen
election ready before they deployed and left U.S. soil, not after.
This type of program could be easily implemented for deploying
National Guard units across the country.

Fifth, Florida has developed a very close relationship with the
United States Postal Service. In the run up to the 2008 election,
Florida election officials met repeatedly with U.S. Postal Service
representatives at the State and local level.

Together we explored different ways to use technology and prop-
erly prepare ballot envelopes to further streamline the postal mail-
ing of the ballots. Together the Postal Service provided counties in-
dividual opportunities to design the ballot, to reduce error or confu-
sion in the delivery and return process and use technology such as
intelligent code to track absentee ballots while in the continental
United States.

As a former military citizen stationed overseas and deployed on
a ship where mail was delivered by the occasional COD leading on
deck, I can assure you that these men and women want to partici-
pate and vote despite the swirl of daily activity around them. I re-
member being deployed on a carrier in the Mediterranean during
the 1992 presidential election wondering if my ballot would ever
make it to me and back in time.

Often the men and women serving overseas are frustrated and
concerned that their vote will not be returned in time to be count-
ed. However they are committed to the mission and they will not
complain. Therefore it is our responsibility to review the facts pre-
sented on overseas military participation and point to potential de-
ficiencies and use the tools necessary to facilitate that vote.

Thank you.

[The prepared statement of Mr. Palmer follows:]

Chairman SCHUMER. Thank you Mr. Palmer.

Lt. Colonel DeCaro.

STATEMENT OF LIEUTENANT COLONEL JOSEPH DECARO,
UNITED STATES AIR FORCE

Lt. Colonel DECARO. Chairman Schumer, members of the com-
mittee, thank you for allowing me the opportunity to speak here
today.

My name is Joseph DeCaro. I am a Lieutenant Colonel on active
duty in the United States Air Force. I was born and raised in Chi-
cago, Illinois, and entered military service in July of 1986 when I
started basic training at the United States Air Force Academy.

I am testifying in my personal capacity and my views do not rep-
resent those of the United States Air Force, the Department of De-
fense, or the current Administration.

Even before I was old enough to vote, I believed that it is impor-
tant for every American to be aware of who their elected officials
are, for the electorate to stay informed on local, state and national
issues, and to know the positions of their elected officials on these
issues. I have always done this myself and I have done my best to
cast my ballots during primary and general elections. However as
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a member of the armed forces, I have not always been home on or
shortly before election day.

During the 2000 general election, I was on a temporary duty as-
signment to Hunter Army Air Field in Georgia. This was a forecast
temporary duty and I requested an absentee ballot and that was
how I voted that year.

On election night while conducting post-mission paperwork,
members of my unit and I sat on the old B-47 alert ramp at the
air field and listened to election results via FM radio. Most of us
had cast our votes via absentee ballot; and as the process of deter-
mining the election dragged on and concerns over military absentee
ballots were raised, we became concerned our votes might not be
counted.

While I do believe our votes did count, it was frustrating to think
that consideration and/or attempts were made to disenfranchise
military members whose efforts protect and ensure that that very
thing does not happen to other United States citizens.

From August to December of 2002, I was deployed to Prince Sul-
tan Air Base, Saudi Arabia, as a task force liaison officer to the
United States Central Command Combined Air Operations Center.
This was a well established location and actually had an additional
duty Voting Assistance Officer. It was through the Voting Assist-
ance Officer that I received and cast an absentee ballot for the gen-
eral election that year.

In December of 2003, I was deployed to Al Udeid Air Base in
Qatar as the United States Central Command Joint Search and
Rescue Director. This was a one-year deployment and I knew I
would not be home to cast my ballot in person.

During my R & R leave during the spring of 2004, I went to the
branch office of the county Supervisor of Elections and requested
an absentee ballot.

During the months of August and September, in September the
tempo of operations was very busy and I had to take a trip forward
to Djibouti in the horn of Africa and a trip forward to Baghdad,
Iraq. Both trips were several days in length and upon return from
each, I expected my absentee ballot to have arrived, but that was
not the case.

It was not uncommon for mail one way to or from home to take
three weeks to arrive; and as the end of September approached, I
was getting concerned that I might not have enough time to for my
ballot to make it in before election day. Fortunately the telephone
and internet connectivity at my deployed location was excellent.

In the beginning of October, I contacted the office of the Super-
visor of Elections via the link on their website and requested the
status of my absentee ballot. The office e-mailed back that my bal-
lot had been mailed out and that I should have received it a month
earlier. At that point I called my home base phone operator via the
defense switching network and had them forward me to the branch
office of the country Supervisor of Elections. I explained who I was
and gave a synopsis of the e-mail traffic. The office was extremely
helpful but even in this era of modern communication my only ave-
nue for voting was via hard copy absentee ballot that would go
through the military and United States postal systems. With that
as the constraint, the office immediately mailed out another ballot
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via priority mail and e-mailed electronic copies for me to review
and shorten the turnaround time once the ballot arrived.

The Supervisor of Elections, Ms. Hollarn at the time, also person-
ally e-mailed me about what was happening. Luckily the absentee
ballot arrived about a week after the phone call and I sent it back
the same duty day. Ms. Hollarn e-mailed me a week later to let me
know that my ballot arrived. That was approximately two weeks
before election day.

I am grateful for all the help the office of the Supervisor of Elec-
tions provided and for efforts and personal interest of Ms. Hollarn.

Following this deployment, I was fortunate enough to have con-
tinuous and reliable communication and that was key in being able
to vote that year, but this was most certainly an added stressor to
the environment in which I was working.

Every moment I spent researching and coordinating with state-
side resources to be able to cast my ballot was against any personal
time off. The mission is and always must be the main focus.

Being deployed to support and conduct combat operations is dif-
ficult as it is. I still had a family back home to worry back; and
in addition to the normal trials and tribulations that are associated
with military life, my wife and daughter were dealing with the
aftermath of Hurricane Ivan during this period, a storm which
caused damage to our home that I still had to repair when I re-
turned from this deployment.

I cannot comment on the Soldier, Sailor, Airman or Marine who
at a forward operating base without dedicated phone lines, no web
connectivity and gets mail once a week. I think every American
ihouéd do what they can to cast their ballot and make their voice

eard.

As with many other citizens, I will continue to do this, but there
should be a better way in which to cast their ballot while deployed.

This concludes my prepared remarks and I am happy to answer
any questions.

[The prepared statement of Lt. Colonel DeCaro follows:]

Chairman SCHUMER. Thank you and thanks to Ms. Hollarn for
helping you.

Mr. Eversole.

STATEMENT OF ERIC EVERSOLE, ATTORNEY

Mr. EVERSOLE. Thank you, Chairman Schumer, Senator
Chambliss. Thank you for allowing me to testify today.

We ask our military members and their families to make great
sacrifices on a daily basis. We send them around the world to de-
fend America’s interests, our freedom and our liberty. We send
them to places like Iraq so that the Iraqis may enjoy the same
rights that we enjoy, like the right to vote.

But when it comes to their rights, when it comes to the military
members’ right to vote, we seem to forget their sacrifices and we
deny them the very voting rights that we ask them to defend. The
2008 election is a case in point.

In Florida, for example 26 percent of 340,000 military members
were able to request an absentee ballot. That is 26 percent of
340,000. That means that 74 percent never requested an absentee
ballot and did not even get in the ballpark. That is 240,000 service
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members that never got a chance to receive an absentee ballot and
most likely did not get a chance to participate in the election.

Figures in other states are very similar both at the rejection rate
and the participation rate. And these figures are truly, truly a na-
tional embarrassment. The world’s greatest democracy and we can-
not ensure that our military members have an opportunity to vote
in our federal elections. It is a national or a federal issue.

Sure, states could do a better job with the administration of the
elections. All states should be required to mail out absentee ballots
at least 45 before the election. I made that recommendation in my
written testimony. I stand by it here today. But the real failure
here, the area where we can make the most significant improve-
ments, are all controlled by the federal government. The Depart-
ment of Defense controls access to military installations and access
to its service members. The Department of Defense knows where
these service members are located. They know where these families
are.

It is the Federal Voting Assistance Program’s responsibility to
provide these service members with voting assistance. In the same
way it is the Department of Defense or the Military Postal Service
Agency that is responsible for delivering these absentee ballots.
They have the ability to expedite both the delivery there and the
return back. And it is the Department of Justice that enforces our
Nation’s voting laws.

In all three areas the federal government has failed. This has to
be the starting point of any legislative solution.

First and foremost, the Federal Voting Assistance Program has
to change its method for providing voting assistance. The current
system which relies upon a voting assistance officer as a collateral
duty does not work. The Inspector General reached that conclusion
in 2004. He showed in 2006 that the number of service members
that received information was still about 40 percent, less for family
members, but little has changed.

If you want to increase military voter participation, FVAP has to
provide voting assistance, as the Inspector General said, on a time-
ly and consistent basis. They need the information when they move
or deploy to a new installation or new post. Service members al-
ready have an obligation, as Senator Chambliss pointed out, to
visit their pay and personnel office when they report to a new in-
stallation. They get a variety of federal forms when they are there.
They most likely get a servicemen’s group like insurance form to
fill out. They may have to fill out a new W-2. They have to update
their family’s information.

They already fill out a variety of forms. One more form is not
going to materially increase their burden, but it will ensure that
that service member, when he is moved, will get a chance to update
their registration in a timely and consistent manner. It is a small
legislative change but a significant step forward.

Second, states have to mail absentee ballots at least 45 days be-
fore the election. I think every expert that has looked at the issue
has agreed that 30 or 35 days is not sufficient. Again that is an
area where the Uniformed and Citizens Absentee Voting Act will
be modified with a fairly simple amendment, but it would make a
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significant difference in the approximate 20 states that do not pro-
vide 45 days.

And third, Senator Cornyn and Senator Wyden reintroduced the
Military Voter Protection Act yesterday as a bipartisan bill. I be-
lieve that this bill is a very important component to any legislative
solution and has a very simple mandate. It tells the Federal Voting
Assistance Program and the Military Postal Service Agency that if
a service member gets that ballot in the mail at a collection point
four days before the election, that ballot will make it home. It is
a guarantee of sorts. You can track it. You can rest assured that
it is going to get home and I think that is a very important guar-
antee for many of the reasons that the lieutenant colonel was
pointing out, and I think it should be implemented in a very timely
manner so it can be implemented by 2010.

With that said, thanks again for the opportunity to testify and
look forward to your questions.

[The prepared statement of Mr. Eversole follows:]

Chairman SCHUMER. Thank you, Mr. Eversole.

Mr. Carey.

STATEMENT OF ROBERT CAREY, EXECUTIVE DIRECTOR,
NATIONAL DEFENSE COMMITTEE

Mr. CAREY. Mr. Chairman, Senator Chambliss, thank you for in-
viting National Defense Committee to speak here today.

The National Defense Committee is a grassroots military service
organization focusing on individual rights of service members and
strengthening the civil military relationship.

Since 2003 the committee has made military absentee voting a
flagship issue and, for the 2008 election, started the military ballot
protection program to provide election day protection of military
ballots threatened with unjustifiable challenge or rejection.

I also have the honor of serving as a board member on the Over-
seas Vote Foundation.

Additionally the National Defense Committee is a founding mem-
ber of the Alliance On Overseas Voting Rights, an umbrella organi-
zation of more than 25 military veterans and overseas citizen or
voting reform advocacy organizations committed to substantial vot-
ing reform in military and overseas voting processes. Many of their
representatives are here today and I believe they join me in ap-
plauding the committee for holding this hearing.

I personally became involved in the National Defense Committee
in 2006 after my mobilization to the U.S. Navy Reserves just prior
to the 2004 general election. Being mobilized two weeks prior to
the election, I was unable to apply for an absentee ballot at my
new delivery address and it was only by my taking leave at my mo-
bilization preparation site, flying back at my own expense to New
York City and voting in person, was I able to guarantee my right
to vote.

My circumstances are by no means unique. Analysis of the 2006
election shows a significant systematic inability of military per-
sonnel to successfully cast their absentee ballots.

For example, while more than 85 percent of all absentee ballots
were cast by the general voting population in 2006, only 26 percent
of the absentee ballots requested by military personnel were suc-



368

cessfully cast that year. That translates into 484,000 military vot-
ers who requested absentee ballots but did not successfully cast
them.

Let me restate that. Military voters representing more than a
third of the military asked for a ballot in 2006 and did not success-
fully cast them.

A close analysis of that data is clear and unequivocal as to the
most significant cause for this voting failure. States send out their
ballots too late for military voters and postal mail delivery is not
and cannot ever be quick enough to deliver and return those ballots
in time to meet the absentee ballot return deadlines.

The predominant absentee balloting system used for decades in
this country, sending ballots 30 to 45 days prior to an election by
postal mail, was designed for sending ballots across town to local
voters not across continents and oceans to far flung, deployed mili-
tary personnel.

Even after seven years operating in Afghanistan and five years
operating in Iraq, the Military Postal System Agency tells military
voters that their ballots needed to be back in the mail from these
two countries at least 28 days prior to the 2008 election date, im-
plying a 56-day turnaround for military mail.

For other overseas military voters, the Military Postal System
Agency recommended no less than 21 days to return to the states,
implying a 42-day turnaround.

In January of this year the PEW Center on the States released
a ground breaking study entitled “no time to vote” which found
postal mail delivery delays and tight ballot return deadlines to be
the key elements in whether or not overseas military votes could
successfully complete the absentee balloting process.

In all, PEW found 23 states do not provide enough time for over-
seas military voters to successfully cast a private ballot.

For example, because no stage in the New York military voting
process can be conducted by electronic means, New York’s overseas
military voters require 82 days to navigate the absentee process,
but they are only given 69 days to do so. For Utah, 88 days are
required, but only 70 days are provided.

Because of this, PEW concludes if voters from these “no time to
vote” jurisdictions actually succeeded in voting, they managed to do
despite their state’s policies and practices, not because of them.

Now, the Overseas Vote Foundation 2008 survey also found that
52 percent of those surveyed either received their ballot too late to
return them on time or never received them at all.

The National Defense Committee applauds the committee for
holding this hearing. We note, however, that this is the sixth con-
gressional hearing in which National Defense Committee members
have either testified or submitted statements on military voting
since 2004 and we know of at least three others in that same pe-
riod. At each hearing witnesses like us tells senators and rep-
resentatives the same thing I have today.

And it is scary that these comments closely mirrored those of
President Truman in a letter he wrote in 1952 to the House of Rep-
resentatives on exactly that these same problems, late ballot deliv-
ery, slow mail delivery.
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Frankly, little has been done to address these issues despite the
consistent, repeated, and passionate description of the problem. We
implore you to go beyond the problem exploration stage and pass
federal legislation this year to overcome these tight ballot deadlines
and slow mail delivery.

We do applaud you holding this hearing today. It is important
that we hold this especially in an odd number year, but we really
need to start addressing this issue at the federal and state level in
order to be able to make these changes permanent.

Thank you. I stand by for your questions.

[The prepared statement of Mr. Carey follows:]

Chairman SCHUMER. I want to thank all five witnesses for excel-
lent testimony.

My first question is to the whole panel, particularly Ms. Hollarn
and then Mr. Carey both of whom explicitly pointed out, you all did
really, the problem, much of the problem does reside with the
states, the differing systems each one has, the fact that they are
not too quick to get out the ballots, et cetera.

And of course, our power over the states on local electoral mat-
ters is rather limited.

If you could make two or three suggestions as to how we impor-
tune the states to do a better job here, what would they be?

I am first going to ask Ms. Hollarn, then Mr. Carey and then the
other witnesses.

Ms. HOLLARN. I think that if you are looking at the actual cast-
ing of a ballot, the absentee ballot process, there are some states
that still have cumbersome means where someone has to go
through forms in the mail to request the ballot. If some just sends
an e-mail or telephones or even sends something written, then they
are sent the form to make the request, but that kind of excess
paper and time wasting has a great deal to do with it. Without
mentioning names, I know of three states that have procedures like
that.

So where we have the federal postcard application and that in
itself needs serious revision because nobody reads the four point
typed instruction to start with and it is also not written in a voter
friendly manner. There is no explanation for some of the questions
or anything like that. though. that I think are sufficient.

So the paperwork can be reduced where I think there can be a
uniform procedure for ballots being requested which eliminates
some of it, but UOCAVA already addresses that to a degree.

Chairman SCHUMER. Yes, with some success but not great suc-
cess.

Ms. HoLLARN. I think a lot of it has to do with the enforcement.
There are issues with the National Voter Registration Act that
have to do with taking people off the rolls that are what I consider
a total violation of NVRA and I have been exposed to them re-
cently. So there is not very much follow-up by enforcement proce-
dures and there is not consistent follow-up.

Chairman SCHUMER. Ms. Hollarn, if a state has just an inher-
ently cumbersome process form, new form, et cetera, is there any
way we can force them to change that process at least for federal
elections or at least for military voters or overseas voters or both?
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Ms. HOLLARN. I think there can be some specific action taken in
the revision of UOCAVA that would implement that. For instance,
the federal post card application essentially is good. At least having
it electronically available, that is one thing; and they have sim-
plified some of the form and the instruction in that process.

The fact of the matter is this opens up a black hole of problems
with voting assistance officers and the things that perhaps the bu-
reaucracy thinks are being done that are not being done; and so I
think the simplification of requesting a ballot—you know, one of
the things that is very poorly understood, very little understood is
the ballot.

There seems to be often too often acceptance of the fact of “give
me a ballot.” Well, there are ballot styles that are dependent on the
jurisdictions in which you are eligible to vote so we end up with
a huge complexity of what ballot to offer the person, and the fed-
eral write-in ballot goes a long way to solving that problem and
then there are states that have write-in ballots as well. Florida
does, has a state write-in ballot.

Chairman SCHUMER. Do you think if we forced the states to
change the way they set up absentee ballot procedures for federal
elections, they would then match it for their local elections?

Ms. HOLLARN. That has been the way, it starts out that way. I
have to say, Florida is exceptional not just because I live there but
it is because of the cooperative effort we have had in working, local
election officials working with the state as well to not only pass
conforming legislation but to reach out even beyond that and pro-
vide for even more than the federal legislation.

Perhaps we are not talking about enforcement where you are
going to put your hands around the states’ throats. Education is
the key and this is where the Federal Voting Assistance Program—
I think it starts with some specific measures in revising UOCAVA
but then it goes to the education process with both the Federal Vot-
ing Assistance Program and the states.

One of the reason though I continue to work past this so-called
retirement that I entered is the education of election officials across
the country in understanding the federal law and implementing it,
and that is where I think the problem basically lies which is pref-
erable to actual enforcement.

Chairman SCHUMER. Mr. Carey. The same question.

Mr. CAREY. Mr. Chairman, actually I would say that Congress’s
constitutional authority to impose upon the states is pretty much
unlimited. The Constitution gives the states the first right to deter-
mine the method of election but allows Congress to impose that.
UOCAVA itself is a limited imposition by the Federal Government
on the states of procedures for military and overseas voting.

Chairman SCHUMER. So you think we could pass a law on, let us
say, how to treat military voters say, require separately, or over-
seas voters, I guess we do it for everybody, separate from other ab-
sentee ballot procedures.

Mr. CAREY. Yes, sir.

Chairman SCHUMER. And would that apply to local elections and
to state elections?

Mr. CAREY. It would not be able to be federally mandated to
apply at this stage. You could, but at this stage it does not.
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Chairman SCHUMER. We could not do that and so the question
is: Do we create more confusion by having two separate proce-
dures?

Mr. CAREY. I think the state and local elections will always fol-
low on the same dates as the federal election so anything you do
on the federal elections will necessarily capture the state and local
election.

Chairman SCHUMER. Do most of you agree with that, Mr. Palm-
er, DeCaro, Eversole, that if we did it, first, should we do it, and
if we did it, would the states follow with their local? I mean, it is
a big question. I would like to do it. You know me.

Mr. PALMER. Mr. Chairman, I think that my impression with
other state election officials is that they feel that these voters are
their voters and they want to provide their ballot to their voters.
I think that there needs to be some leadership at FVAP and the
Congress to develop a system of that ballot style, to provide that
ballot to the men and women overseas and that is increased tech-
nology, it has increased resources, and it is leadership at the Fed-
eral Voting Assistance Program.

It will need more resources to make it happen, but I can tell you
that the ground swells of support among state election officials is
that they want these voters. They feel that they are their voters.
They will take care of them. We have to provide, I guess on a fed-
eral level and when I say we, the federal level needs to provide the
resources and the ability for that to happen and I think only tech-
nology will do it because we have been dealing with “snail mail”
for the last 60 years.

Chairman SCHUMER. Anything to add either of the other two
panelists?

Mr. EVERSOLE. I do. I do have some concerns about the Federal
Government coming in and overriding all the states laws with re-
spect to verifying their voters and assuring that the state proce-
dures for determining residency and those types of things are actu-
ally enforced.

From my perspective, the area where the Federal Government
can come in and make a big difference is mandating 45 days.
UOCAVA currently is unclear with that regard. Mandating 45 days
obviously is a mandate to the states, but it has caused some prob-
lems in litigation. It caused some problems in New York recently,
in New York 20th. It caused some problems in Virginia. So that
mandate would be helpful.

Where I start to have some concerns is where you go in and over-
ride the state procedures for ensuring that the balloting, the state
law is followed. And as far as I can tell, at least on the states I
have checked, the rejection rate for military votes that are returned
is really no different than the rejection rate for absentee ballots in
the same state.

For example, in Florida the military rejection rate for returned
ballots was one percent, for military. It was one percent for regular
absentee ballots.

Chairman SCHUMER. Do you have anything to add, Colonel? You
do not have to, only if you want.

Lt. Colonel DECARO. Yes, sir. The only thing I would comment
on is the standardization for the military members. We are not
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from the same state. Even the same unit deploys with various
states; and if you have numerous procedures to follow, you cannot
possibly expect an additional duty voting assistance officer to be
anything but a conduit for information. And if he cannot speak, he
cannot speak.

Chairman SCHUMER. Now, let us go to the federal level where we
have much more of sort of a complete say. All of you have touched
on various problems that are at the federal level that we can do
a lot more about. So I am going to ask each of you this question.
This will be my last because my time has gone over and I want to
give Saxby time.

If we could do one thing at the federal level, forgetting the states
right now, but just one thing at the federal level, FVAP, what
would you have us do to make it easier for our soldiers overseas
to vote?

We will start with Mr. Carey and work our way that way.

Mr. CAREY. Only one. Mandate the ballots be sent out least 60
days before they are due.

Mr. EVERSOLE. My one recommendation would be to implement
what FVAP has refused to which is radical change in the registra-
tion and the absentee ballot request process. I think certain offices
at DOD have to be designated voter registration agencies under
section 7 in NVRA.

Chairman SCHUMER. Thank you.

Colonel DeCaro.

Lt. Colonel DECARO. Sir, I would recommend that there is a way
to leverage existing technology we have, i.e., the common access
card that all military members have to use just to log in to an un-
classified network, if it is possible to use something like that be-
cause we all have it regardless of location.

Chairman SCHUMER. Good idea.

Mr. Palmer.

Mr. PALMER. Sort of related to that, I think there should be dedi-
cated HAVA monies to sort of put pilot projects on the horizon to
give states the ability to do this. There are demands and pressures
on the HAVA dollars, local and state. And so if there is dedicated
moneys for overseas and military participation, states will experi-
ment.

Chairman SCHUMER. And Ms. Hollarn.

Ms. HOLLARN. They have said it.

Chairman SCHUMER. I know. But the good news is, none of the
four are contradictory.

Ms. HOLLARN. Right. And I would say, all of the above.

My concern is something that I am not sure how it is solved, but
it does have to be solved on the federal level, and that is the fact
that there is a disconnect between the Federal Voting Assistance
Program or even the intent of Congress and what happens in the
field, and that is caused a great deal by the Hatch Act.

In other words, we have the misunderstanding of the difference
between campaigns and running for office and election administra-
tion.

Chairman SCHUMER. And voting.

Ms. HOLLARN. Yes. The voting is the connection between the two,
but what you have is the fact that the VAOs are often very very
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restricted by commanders and the fact is that commanders are very
unwilling to allow certain things be done because of the nature of
the Hatch Act.

Chairman SCHUMER. Right.

Ms. HOLLARN. Which is very very much—

Chairman SCHUMER. That is an education issue as much as any-
thing else.

Ms. HOLLARN. Yes, it is. So that is the only think I could add.

Chairman SCHUMER. Good answers. Thank you.

I thank the witnesses and now I am going to call on Senator
Chambliss.

Senator CHAMBLISS. Thanks, Mr. Chairman. There seems to be
general agreement that the 30 days that DOJ has mandated for
sending out of ballots too short. Frankly, I like your idea, Mr.
Carey, of 60 days but I see a practical problem.

Florida has, as I recall, a September primary. New York has a
September primary. What do we do with respect to states like that
that have those late primaries and I may be wrong, but I was
thinking Florida had a September primary.

Ms. HOLLARN. Well, ours was recently changed to ten weeks be-
fore the general election which right now is occurring the week be-
fore Labor Day. So basically we have only had that once and it was
the last week in August, but the ten weeks would come out to be
before Labor Day.

Senator CHAMBLISS. Still pretty

Ms. HOLLARN. Actually the process, the only thing that holds up
any ballots in Florida now with more than enough time is litigation
lloy candidates that have some issue with the certification of the bal-
ot.

As a matter of fact, in the last general election year, I got my
ballots out probably like in 51, 52 days before the election and
there were members of Congress that questioned whether I telling
the truth or not, but yes, it was so.

I think the Florida election schedule, especially since we have
eliminated the second primary, does allow sufficient time, and it is
when litigation holds up the certification of a ballot that has
caused any problem.

Senator CHAMBLISS. Mr. Carey, you were going to say something
there?

Mr. CAREY. New York is a leader among states in allowing an
extended period of time after the election for the ballot to be re-
turned, up to 14 days. So the 60 days can be met if you allow the
ballots to be returned after the election, but it is that 60-day turn-
around that is critical.

Senator CHAMBLISS. Was Florida’s change because of there not
being enough time there? Do you all have any independent knowl-
edge of that?

Ms. HOLLARN. The Florida Supervisors of Elections have lobbied
for years to eliminate the second primary and it was basically a
surprise gift that happened in 2002 that we had a temporary sus-
pension of it, but then we had a final elimination of it and we have
been under a consent order in Florida since 1982 since there was
litigation back then about the three elections in nine weeks that
made every ballot for every election be impossible to reach them so
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the consent order included that we had to count absentee ballots
for ten days, from overseas for ten days after the election as long
as they were dated or postmarked by election day.

And the reason that it was finally dropped was to make the elec-
tion schedule more preferable in hopes that we could get Justice to
eliminate the consent decree.

Senator CHAMBLISS. Mr. Palmer, you mentioned that your Sec-
retary of State heard from a lot of soldiers during his visit abroad
that they wanted to return voted ballots by electronic mail. Now,
in Georgia we have a photo ID requirement. I think in Florida you
all had just implemented that or you are in the process of doing
so.
How do you see this playing in from a practical stand point with
relevance to security of that vote?

Mr. PALMER. Well, for absentee ballots obviously the individual
goes through a verification process, but on all absentee ballots basi-
cally they will be comparing the signature to the signature on file
at the local office. So there would not be a photo ID at the polls.
So that is how that situation is remedied.

Senator CHAMBLISS. What about the actual verification require-
ment? Is there anything other than matching the signature from
the electronic vote?

Ms. HOLLARN. Perhaps because I had the firsthand experience at
it, Florida also has a law that was in place for commerce about ac-
cepting digital signatures. There is a difference between digitized
and digital. And in the pilot project that we did, that is exactly
what we used and they were all verified registered voters in order
to obtain the ballot to start with.

And so in the absentee process, the only thing that is required
is the signatures so those are all matched. But in the pilot project
that we did, there was real time verification of the voter by enter-
ing certain information of the voter because in the kiosk environ-
ment, the voter registration is real time. Verification is real time
so electronically I might say in a very broad sense, all things are
possible in verifying a voter when you are looking at the kiosk situ-
ation, not from a personal computer, but from the kiosk situation.
And although I have restrained myself for years from using the
analogy to ATMs, I think visually that is the one way. Because now
that we have done the kiosk process, there is a way to harden the
voting process into something that would be similar to an ATM.

Senator CHAMBLISS. What was your kiosk experience from the
standpoint of taking some of those abroad and letting soldiers vote
that way?

Ms. HOLLARN. Well, we had 100 percent enthusiasm and support
from all of the voters and dismay from those who could not partici-
pate, but of course it was limited to our county because no one else
wanted to participate. But the fact is what we did was, first of all,
a pilot project so it required human observation because everything
had to be documented and there had to be evidence of how this
took place.

So it was, I think, and you have to understand that the process
that we used is in operation in other parts of the world as well
with the particular kind of system that we used and so it was 100
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percent successful both from the electronic standpoint and from the
voter standpoint.

And we visualized, those of us who are still involved in it, with
taking this to another level with multiple states participating and
in a combat zone, but of course this is the point where I have to
say that I do not want federal funds and now the only way to do
it is with federal funds, but it is for the federally covered voters
of UOCAVA that we are talking about.

So there are all kinds of possibilities and you have heard the
word “electronic” mentioned over and over again and I realize there
are two sides to that story but my side listens to the other side and
now we would like others to listen to our side.

Senator CHAMBLISS. Lieutenant Colonel DeCaro, you are to be
commended for being as vigilant as you were in making sure that
your vote counted. How many E2s or E3s are going to follow the
same procedure that you did and be as diligent as you were to get
their vote counted in any election?

Lt. Colonel DECARO. Sir, I cannot give you an empirical number,
but I would hazard to guess very few. A very few would probably
have the opportunity or just the wherewithal to say, I need to re-
search this. I tie back to a voting assistance officer that is only as
effective as he is to get the message out. You go to large organiza-
tions with a high operations tempo and that is just not going to
happen. I will tell you right now, it will not be a focus.

As I said in my testimony, the mission is going to be the focus.
It may be the smattering of an e-mail that goes out or a face-to-
face conversation, but when you are in Iraq or Afghanistan or some
other deployed location, it will not be visible.

Senator CHAMBLISS. We have got an electronic voting method in
Georgia that can be used. Frankly, I do not know how successful
it was because we have not gotten the numbers from this year.

But if that were available, do you think that there is the motiva-
tion on the part of the leadership in the military to try to make
sure that the folks that are serving under them do cast their ballot
or is it going to have to be an individual motivation factor that gets
them to vote?

Lt. Colonel DECARO. Well, sir, it is going to be both. A com-
mander cannot order an individual to go and cast the ballot, but
he can definitely make that time available. Guys have opportunity
to go to the chow hall. They have the opportunity to go to the ex-
change when they are down range. If these kiosks are brought to
those common access locations, there is no reason at all members,
as long as you are not at a forward base without that capability,
would have an inability to cast the ballot.

Senator CHAMBLISS. Go ahead, Mr. Chairman. I may have one
more.

Mr. CAREY. Senator, you did have a question about the E1 and
E3 and we have some data on that as well. We can forward it on
to your office, but the fact of the matter is that the Els through
E3s have a substantially higher rate of disenfranchisement than
the rest of the military and a substantially higher rate of inability
to get the ballots than the rest of the military.
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Chairman SCHUMER. We will ask you to submit that in writing
just whatever information you have and we will add it to the
record.

Senator CHAMBLISS. I did have one more, Mr. Carey. I am not
picking on New York, but you used them as an example of being
forward thinking with regard to that time framing, but apparently
they do not have, New York does not have any electronic means for
voting.

Has there been any effort by the legislature there to deal with
this or is it too hot to discuss in the New York legislature?

Mr. CAREY. I am not sure about any initiatives at the state level.
Maybe some of the other panelists has some information about the
state legislative initiatives. I do know that in New York has had
a number of broader issues regarding some of the implementation
of Help America Vote Act and they have some policy differences
with the Federal Government on that.

But you are right. They do not allow any part of the process, ab-
sentee ballot application, registration, absentee ballot receipt or
transmittal to be done by any electronic means, fax or e-mail. And
so the result is that it takes a really long time to navigate the New
York overseas absentee voting process, upwards of 89 days when
only about 70 are provided.

Senator CHAMBLISS. I will speak to the Senator from New York
about that.

[Laughter.]

Mr. CAREY. At this stage that is a state-level issue. It could be
overcome by federal action, but at this point, it is a state-level
issue.

Senator CHAMBLISS. Mr. Chairman, it has been fascinating and
I would say that it has been encouraging, but I think it has been
a little discouraging in some respects, but I will have to say that
I want to commend all of you all for really keeping this issue mov-
ing and for you folks at the local level, Ms. Hollarn, Mr. Palmer,
thank you for your endurance and your perseverance in trying to
make sure that the folks that are your constituents are having the
opportunity to vote, military or otherwise, but we have got some
real issue, Mr. Chairman, to deal with, but this has been an excel-
lent hearing.

. Thank you for holding this hearing and thank you all for testi-
ying.

Chairman SCHUMER. Well, first, let me thank you, Senator
Chambliss, for your interest in this issue which did not begin at
this hearing for sure.

I want to thank each of the witnesses. Very good testimony. I
agree, New York, we were the last to comply with HAVA. We still
have even in terms of voting we have those old voting machines.
They have run out of parts. They cannot get the parts for them.
And they have to cannibalize existing machines to do the parts. It
is not a record that any New Yorker can be proud of in terms of
how the State has been lagging behind not just in overseas voting
and military voting but in the whole process.

Having said that, I think the testimony has been excellent. There
are a number of areas where legislation could improve the process
for the voters as well as the stakeholders and I pledge myself to
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work with the minority, try to come up with a bipartisan bill. This
is one that there should not be any divisions in terms of ideology
or anything else and I think we can get this done in a bipartisan
manner this year and we are going to be working with you, Saxby,
with Ben Nelson and with Bob Bennett, our ranking member, to
try and come up with something.

So I want to thank our witnesses for testifying. It was great tes-
timony as Saxby said and thank all of you for your service in one
way or another and many of you for you or your spouse’s military
service as well.

The committee has received a number of statements for the hear-
ing record. Without objection, I ask that these statements be sub-
mitted for the record.

[The information follows:]

Chairman SCHUMER. The record will be open for five business
days for additional statements for members and the public. And if
the witnesses have no objection, I will also have the record remain
open for five days for additional questions for other members of the
panel who may want to submit them to you if that is okay with
all of you.

Since there is no further business, the committee is adjourned in
the hopes that both we can get something done and thanks for the
witnesses today.

[Whereupon, at 12.17 p.m., the Committee was adjourned.]
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Statement of Chairman Charles E. Schumer -- Rules Committee Hearing — May 13, 2009
Problems for Military and Overseas Voters: Why Many Soldiers and Their Families Can’t
Vote

I would like to thank my friend, Committee member Ben Nelson, who is also the Chairman of
the Armed Services Subcommittee on Personnel and Readiness, for his participation in this
hearing.

Every couple of years, especially on those years ending in even numbers — around election
time, there is a large push to improve the process of military voting. However, as soon as the
election is over, all too often, Congress forgets to continue the push for improved rights for
military voters.

Let me say something clearly so everyone can hear it: Not this year. I have convened this
hearing to uncover some of the major problems facing military and overseas voters.

Registration deadlines, notary requirements, lack of communication, mail delays, poor address
information, and state laws that put in place untenable mailing dates are all severe problems,

We need to actively evaluate these problems, so that we can work in a bipartisan way to find
solutions to these problems.

And today, we will hear about several studies that show how severe this problem is. One of
those is a new study I commissioned from the Congressional Research Service.

While the 2008 Election Assistance Commission post- election report will be released a number
of months from now, 1 wanted to see right now an initial snapshot of how voting went in the
states with the largest number of military voters during the 2008 election.

I asked the Congressional Research Service to contact some of the largest military voting states
and get initial data on the number of overscas ballots requested and the number of overseas
ballots that were eventually counted. We were able to get preliminary data in advance of the
complete survey to be released later this year.

These data show that in these states, up to 27% of the ballots requested by military and overseas
voters were not counted. And those are just the voters who were actually able to get their
requests for ballots answered. Studies from previous elections show that military and overseas
voters have one of the lowest levels of recorded votes of all groups — because it is so hard for
them to vote.

Additionally, as you can see from the chart behind me, 63 percent of local election officials
reported receiving completed ballots affer the deadline had passed.
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This problem is compounded when 39 percent of military and overseas voters receive their
ballots too late to return them in time. This number, from this past election, is up {4 percent
from 2006. The situation is not getting better.

It is unacceptable that in the age of global communications, many active military, their families,
and the thousands of other Americans living, working, and volunteering in foreign countries
cannot cast ballots at home while they are serving overseas.

Imagine the frustration that soldiers feel when they’re stationed in Iraq or Afghanistan and when
their ballot finally arrives it’s too late. They can fight and put their life on the line for their
country, but they can’t choose their next commander-in-chief.

To put a human face on these numbers, [ want to share a letter describing some true stories
reported to the Overseas Vote Foundation during the 2008 election:

One military voter wrote: “I submitted two registration forms via standard mail in January 2008
to Texas and received no confirmation that my registration form was received or processed. |
did not receive ballots for the primaries or the general election.”

Another soldier, this one from Alaska, said: I hate that because of my military service overseas,
I was precluded from voting. Of ail people, deployed service members should have a guaranteed
ability to vote in the presidential election. The state simply made it impossible for me to vote.”

One final voter was able to get a ballot, but was unsure whether it was ever counted: “I called
my hometown voting office to get assistance. Every time I called, they told me something
different. Iended up doing three different things just to get my ballot and then I sent it in a week
before the deadline...I’'m hoping that my vote was counted. ”

In each of these stories, you can hear the effort these service men and women made to vote —
calling several times, submitting their ballots carly. But to no avail.

This is unacceptable and something we should not let continue.
We are here today to learn more about the source of these problems.

First, we will hear from the Acting Underseeretary of Defense for Personnel and Readiness. I
understand that the Federal Voting Assistance Program is undergoing a period of transition, and
that it is currently operating under an Acting Director. Senator Ben Nelson and I have sent a
letter to Under Secretary McGinn, one of our witnesses here today, urging that a new Director be
put in place as soon as possible. We look forward to working with the Department of Defense
closely to improve the whole process.

We sent that letter to make it clear for the record that we believe that an effective Federal Voting
Assistance Program is something that is very important to Members of Congress, and that we
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want to work closely with the new Director to ensure that he or she receives the support from ou
respective Committees as well as Congress.

The leadership at the Department of Defense needs to use every available resource to increase
the number of military voters who register, vote, and have that vote counted. This needs to be
accomplished through a true assessment of the problems, and an innovative approach to
structuring voting assistance, improving technology, and informing Congress and the states what
laws need to be reformed to make it easier for these soldiers and their families to vote.

There are a number of ways that the military can work to improve the voting rights of members
of the armed forces. Recently, I requested that President Obama work with the Department of
Veterans Affairs to provide voter registration support to the veterans they serve.

Currently, the only federal offices that are required by statute to provide an opportunity to
register and vote are the Armed Serviees Recruitment Centers. I'm interested in finding out
more about how that program works, and whether it is successful.

I must mention one more of our witnesses as | wind down my opening remarks.

I'd like to thank Lieutenant Colonel Joseph DeCaro, from Florida, who is taking a very short
leave from his duties with the Air Force, and is willing to speak about the difficulties he has
faced as a member of the Air Force stationed overseas and trying to vote. Lt. Col. DeCaro, |
appreciate your service, and I hope you know that you are performing an important service by
telling your story here today.

A final, personal note — while we will hear from members of the armed forces who have
encountered difficulties trying to vote, I found out that you don’t have to look far to find these
problems.

An intern in my Buffalo, New York office, Lisa Wickman, is a veteran, who was on active duty
in the Navy from 2001 to 2006. She was stationed in Guam and was on shore duty during the
2004 election. Her problem was that she wanted to vote, but didn't know she had to vote
absentee.

Despite weekly updates on a series of other important matters, her officers never gave her or her
fellow sailors information about how to vote.

That shouldn’t happen — not in the United States of America, where elections are the bedrock of
our political system. Members of the armed services should receive accurate, timely information

and the logistical support they need to make it easy for them to vote.

I look forward to hearing from all of you.
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Statement of Senator Robert Bennett
Senate Rules and Administration Committee Hearing
May 13, 2009

Thank you for calling this hearing today, Mr. Chairman. I appreciate your efforts to look into
this important subject.

When we have hearings here on voting related subjects we often get partisan divisions over what
the problems are and what the solutions should be. Today, however, we are going to hear about
the problems our military service personnel encounter when trying to vote and I think we will all
agree that their right to vote needs to be protected and facilitated.

Our soldiers are literally putting their lives on the line to defend and preserve our rights. We
need to make sure they are able to exercise theirs.

The members of our military make tremendous sacrifices in the performance of their duties.
They have to move frequently and often on short notice. They have to live and serve in remote
and dangerous parts of the globe where mail delivery can be slow, unreliable and hazardous.
They are completely reliant on the acts of others (election officials, mail carriers and Defense
Department personnel) to get their ballots to them and back in time to be counted.

While some of the problems military voters encounter are shared with other absentee voters,
their service poses additional logistical problems that are unique to them. We need to do what
we can to help them overcome those hurdles.

I am pleased our panel today will be able to look at this issue from a range of perspectives — from
the federal and state level and also from the perspective of a local election official. Legislators
make laws but these local election officials are responsible for implementing them, and without
competent and dedicated people at that level nothing we do here will have any positive effect.
Federal, state and local officials all need to work together to make sure these service members
are able to exercise their right to vote.

T am pleased that we also have witnesses here today who served in the military and can talk
about this issue from the perspective of a soldier and voter who has dealt with the problems that
exist.

I thank the Chairman again for calling this hearing, and I look forward to the witness’s
testimony.
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Senator Saxby Chambliss’ Opening Statement

Committee on Rules and Administration on Wednesday, May 13, 2009, at 10:00
a.m. in SR-301, Russell Senate Office Building, concerning Problems for Military

and Overseas Voters: Why Many Soldiers and Their Families Can’t Vote —

Mr. Chairman, thank you for holding this hearing today. I welcome the
opportunity to examine the problems faced by military voters and their families. I
would also like to acknowledge the Ranking Member, Senator Bennett who could
not be here this morning. I know he would have liked to be here and we appreciate
his leadership on this Committee.

The challenge of assisting our military servicemen and women’s participation in
the electoral process is not new. Since our nation’s founding, we have called upon
the men and women of the military time and again to defend the rights and
freedoms we Americans hold sacred. Our soldiers are asked to leave family and
home, travel to foreign and hostile lands, endure hardships of every kind, and place
their lives in peril for their country. It is appropriate that we in Congress do all that
we can to ensure that these brave men and women are able to fully able to
participate in the cause that they devote their lives to protecting.

Beginning with the Soldier Voting Act of 1942, Congress has sought legislative
remedies to guarantee the voting rights for members of the Armed Forces. The
current law, The Uniformed and Overseas Citizens Absentee Voting Act (or
UOCAVA), was approved by Congress and signed into law by President Ronald
Reagan in 1986. UOCAVA sought to alleviate the difficulty of navigating the
voting process for uniformed personnel and overseas citizens by standardizing the
forms required of military voters to register to vote and request absentee ballots.
Additional provisions ensured that States would accept these standardized forms,
the postal service would carry them expeditiously and free of charge, and that a
presidential designee (the Secretary of Defense) would be responsible for
administering the program.

Subsequent amendments included in the Help America Vote Act and various
Defense Authorization Acts have attempted to remedy some of the original Act’s
shortcomings. This hearing provides us with a fresh opportunity to examine how
we are doing in accomplishing our goal to protect the voting rights of our
servicemen and women.
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Unfortunately it seems that our soldiers are not participating at anywhere near the
levels we would like to see. This is unacceptable. A 2006 survey conducted by
the Defense Manpower Data Center, found that only 22% of the estimated
UOCAVA population participated in the 2006 election.

Commentators have proposed any number of explanations for this shocking
statistic. Some point to the continuing use of traditional postal services or “snail
mail” to deliver voting materials to and from the field. Others call attention to the
apparent ineffective assistance of the DOD’s Federal Voting Assistance Program,
which the Department’s own Inspector General found to reach only 40-50% of
military voters. I look forward to the testimony of our witnesses and hope they can
shed some light on why this may be.

Among the witnesses are those who are, or have been, military voters themselves.

I thank you for your service, sacrifice, and expertise.

Additionally, we have election officials who serve a vital and often thankless job in
ensuring that our elections run smoothly and securely. Nowhere is their job more
challenging, or important, than in working with our men and women of the Armed
Forces.

Finally, we have a representative of the Department of Defense. Our servicemen
and women rely on the Department’s Federal Voting Assistance Program to help
them exercise their voting rights. I hope that we will hear an honest assessment of
the program’s exeuction of this very important responsibility and the results they
have achieved.

Before closing, let me add a few comments based on my own, recent expetience in
my own election last Fall. I believe Georgia did a good job of reaching military
and absentee voters in the general election in November. Georgia, as well as most
other States, have excellent procedure in place for that. I have some ideas across
the board about how those procedures can be improved but by and large, in my
case, I think it worked well.

Unfortunately, that was not the case with the run-off election in December. Lots of
factors combined to make the run-off election especially difficult for military and
absentee voters based on the delayed, official announcement that there would be a
run-off, followed by the short timelines to send and receive absentee ballots. 1
think this highlighted some of the weaknesses in the system, not necessarily in
Georgia, but across the country, and I believe that we can use that example to make
improvements and find ways to ensure our military and overseas voters are never
disenfranchised.
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Again, I thank the Chair for holding this hearing and our witnesses for your
willingness to help this Committee better understand the challenges facing our
military voters and their families in exercising their right to vote. I look forward to
your testimony.
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Senator Ben Nelson
Opening Statement
Problems for Military and Overseas Voters: Why Many Soldiers and
Their Families Can’t Vote
May 13, 2009

Thank you, Mr. Chairman, for holding this hearing today on the very
important topic of the challenges facing military and overseas voters. In
addition to the privilege of serving with you on the Rules Committee, | am
the Chairman of the Senate Armed Services Subcommittee on Personnel,
so the needs of our military servicemembers are of particular concern to
me.

| look forward to today’s testimony from our witnesses to help shed light on
the problems that our military personnel — especially those deployed
overseas — encounter in trying to exercise their fundamental right to vote. |
have seen disturbing statistics that indicate to me that our efforts to protect
the franchise of military and overseas voters are falling short, including the
alarming information from the 2006 Election Assistance Commission
Military and Overseas Voting Report that only about one third of the
Uniformed and Overseas Citizens Voting Act (UOCAVA) ballots requested
were actually "cast or counted.”

One disenfranchised service member is one too many, but when two out of
three ballots are not counted ~ for whatever reason — we have a serious
problem on our hands. 1 look forward to the 2008 report to hopefully see
some progress in this area. At the same time, | recognize that much of the
data on overseas voting needs to be improved and made more complete
and consistent from county-to-county and state-to-state. | hope we can
address that problem going forward, because this is an important issue
which demands reliable information.

As we seek to identify the problems with military and overseas voting, it is
important to keep perspective on the roles of the federal, state, and local
governments in election administration. Clearly, this is an area where all
levels of government must work together to improve the system, and | hope
today’s hearing can help clarify the roles of the Department of Defense,
state and local election administrators, and help identify any opportunity for
improved federal policy.



388

| look forward to working with you, Mr. Chairman, to take the information
presented here today and use it to improve the process for military and
overseas voters. | hope we can identify opportunities to increase
coordination between state, local, and federal officials and find better ways
to utilize technology to help military and overseas voters. Today’s hearing
is an important first step: identifying the problems. | hope we can build on
today’s hearing to put in place some policies that will improve military and
overseas voting in upcoming elections.

Thank you, Mr. Chairman. | look forward to hearing from our witnesses.



389

Prepared Comments by Senator Pat Roberts
Washington, DC

Military Voting

May 13, 2009

Thank you, Mr. Chairman, for holding this hearing to examine military voting. As
a Marine, [ take this issue personally. Of course, it helps that we have over 37,000
military men and women stationed in Kansas.

| find it disappointing that with all the incredible technology we have today, we
ask our military to vote the same way they have since World War I1.

They can check their email, video conference with their families, and even upload
YouTube clips while deployed.

Despite these advances, we ask them to rely on a disparate system of state rules
and requirements, and the mail system to track them down if they want to have a say in
our elections.

Our servicemen and women deserve more. In fact, [ don’t think anyone in the
room would disagree with the idea that the men and women defending our freedom

deserve the right to have their votes counted.

Let’s give them the tools to vote, and once they perform this civic duty, let’s
make sure their votes are counted.

Now, I’ve signed letters on this topic. I've sponsored legislation. And the media
has certainly exposed some of the problems involved.

At this point, Mr. Chairman, it is time we work in a bipartisan fashion to make
sure the votes of our service men and women are counted.

Thank you.
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U.S. Senator Dianne Feinstein
May 12, 2009

Statement for the Record
“Problems for Military and Overseas Voters: Why Many Soldiers and Their Families
Can’t Vote”

! want to thank Chairman Schumer for holding this hearing today on the criticaily
important issue of military and overseas voting.

The men and women of our armed forces perform an extraordinary service for
our country. it is absolutely essential that we ensure that our election system makes it
easy, not hard, for them and their families to cast votes while overseas.

Today, as many as six million military and overseas voters are eligible to cast
absentee ballots in federal elections.

Six million. That is more people than live in most States — more people than
Maryland, or Connecticut, or Wisconsin. This is a very large group of Americans.

In 2006, however, surveys found that only around one million ballots were
successfully distributed to these voters, and only one-third of those ballots were actually
cast or counted. In total, only 330,000 individuals cast overseas absentee bailots. This is
a shockingly low number.

In 2008, we made improvements, but the problems nonetheless continued.

According to the Pew Foundation, more than one in five military and overseas
voters who requested a batlot in 2008 did not receive one. As a result, approximately
900,000 individuals who wanted to vote, could not.

Today’s hearing gives us an opportunity to examine those problems in detail, see
what happened, and look for commonsense solutions.

There is critical work to be done.

For exampile, in 2008, more than half of the overseas voters who tried to vote
but could not were unable to because their ballots arrived late, or never arrived at all.

Approximately one quarter of those who were able to request a ballot by email
did not receive one, and the same was true for one-fifth of those who requested a ballot
by fax.

Even where ballots were received, state rules and requirements can be so
onerous for overseas voters that they can act as a bar, preventing eligible voters from
voting.
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¢ In one-third of all States, the voting timetables and deadlines that have been set do
not provide enough time for military personnel stationed overseas to vote. These
states send out absentee ballots too late for military voters to receive them and
meet all of the required deadlines.

¢ Another nine states provide only a few days cushion for people casting absentee
ballots overseas.

¢ Finally, some states require that ballots be returned by fax or email — services that
members of the military may or may not be able to access in the time required.

Additionally, States often impose conditions that are reasonable in the United
States but that have the unintended effect of preventing overseas voters from casting
their ballots.

® States sometimes require that voters cast absentee baliots on a certain size and
stock of paper — paper that may or may not be available where the overseas voter is
living; and

e Others require that absentee ballots be notarized ~ again, a service that may or may
not be accessible in a short period of time overseas.

If you live in the United States, these requirements can pose a minor
inconvenience; if you live abroad, they can act as a roadblock, preventing you from
registering and casting your vote,

| think this situation is unacceptable, and | commend Chairman Schumer for
holding this hearing to investigate the problems at hand.

In the last Congress, | introduced legislation that inciuded provisions to prohibit
States from rejecting overseas voter registration applications, absentee baliot
applications, and ballots for non-essential reasons.

I remain committed to finding commonsense solutions to protect the
fundamental rights of our military men and women to cast their ballots and have them
counted.

I am very pleased to see that the Committee has taken up this issue today, and |
look forward to working with Chairman Schumer and the other members to address
these problems.

I believe we owe it to the men and women who protect and defend our country
to do everything we can to make sure that their voices are heard in elections.
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STATEMENT

Senator Kay Bailey Hutchison

Hearing on Problems for Military and Overseas Voters: Why Many
Soldiers and Their Families Can’t Vote

Senate Committee on Rules and Administration
May 13, 2009

Thank you, Senator Schumer for holding this very important hearing,

and thank you to all of our witnesses for being here today.

We have been aware for some time that military personnel - whether
serving overseas or at other duty stations distant from their home -
face a series of impediments that make it ail too difficult for them to
apply for absentee ballots and retum them to their states in time to

meet the requirement to have their votes counted.

All too often we learn after an election that our military forces have
been politically disenfranchised by restrictive laws that have the effect
of barring them from the polis in their home states.

This issue is particularly important to me because nearly one in ten
military personnel claims Texas as their home state. When you add
in the military family members, over 400,000 active duty or family

members of active duty personnel are eligible to vote in Texas. That
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voting populations represents fully 16 percent of the total military

voting population.

Unfortunately, according to a report by the Defense Manpower Data
Center, only 22% of military personnel voted in 2006 as compared to

40% of the non-military.

Given that those who serve in our armed forces as a group are better
educated than the general population of voters, it seems likely that
there is something other than voter apathy that accounts for those
low turn out numbers and that there may well be some structural
barriers or other legal impediments that make it difficult for absentee

military voters to cast their ballots.

If that is the case, and | believe it is, we owe it to our military
personnel to find a way to remove barriers to the ballot box and make

it easier for them to participate in the political process.

Those who have volunteered to serve their nation in often difficult
circumstances must be assured not just of the right to vote but to

know that when they do and send their ballot in, it will be counted.
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We MUST fix this problem this year and not go into another election

cycle with the same problems.

We are here today to learn more about the problems that military
voters must contend with and to hear recommendations for

legislation.

Last year, | cosponsored the Military Voting Protection Act with my
fellow Texas Senator, Senator Cornyn. The purpose of the bill was to
expedite the handling of absentee ballots by the Postal Service. This

bill passed in the Senate but didn’t make it out of the House.

Senator Cornyn reintroduced the bill yesterday, and once again |
cosponsored his legislation. This bill will go a long way toward
solving the problem military personnei often have of meeting state
deadiines for submission and return of their ballots by expediting the

process.

We welcome the testimony of our witnesses here today, and we

pledge to work with you to implement solfutions to this problem.

| thank the Chair, and | look forward to hearing from today’s

witnesses.
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Executive Summary

The Uniformed and Overseas Citizens Absentee Voting Act (UOCAVA) safeguards the right to
vote for federal offices by absent uniformed services members and their families, and overseas U. S.
citizens. In the administration of this law, the Director, Federal Voting Assistance Program (FVAP)
works cooperatively with state and local election officials to carry out its provisions.

The absentee voting process for UOCAVA citizens requires the successful completion of three
basic steps. Step 1: Register to vote and request an absentee ballot. Step 2: Local election official
determines the citizen’s legal voting residence and provides a state absentee ballot. Step 3: Vote the
ballot and return it to the local election official. Traditionally these steps have been accomplished by
mail. Modem information technologies provide alternative methods to streamline the process to better
support absentee voters. The Department continues to advocate for expanding use of technology
through electronic transmission alternatives. Fax and email options for registering to vote, requesting an
absentee ballot, receiving the absentee ballot, and returning the voted absentee ballot greatly reduce the
amount of time needed to complete the absentee voting process, and gives UOCAVA voters additional
alternatives when regular mail is slow or unreliable.

To prepare for upcoming elections, the FVAP staff members conduct voting assistance
workshops. These workshops give Voting Assistance Officers the hands-on training they need to
understand their mission and to perform their duties. To prepare for the 2008 election, the FVAP
conducted a total of 193 workshops worldwide in addition to addressing election officials at conferences
of national and international election official organizations.

Expediting ballots is a very important aspect of the absentee process. In 2004, 2006 and again in
2008, the FVAP, in conjunction with the U. S. Postal Service and Military Postal Service Agency,
ensured that military absentee ballots were expedited. The U. S. Postal Service handled ballots using
Express Mail procedures while those ballots were within its system. Additionally, FVAP redesigned its
website to make it easier for UOCAVA citizens to register to vote and request a ballot via this website.

In July 2008, the FVAP launched the Voter Registration and Ballot Delivery (VRBD) system,
continuing and improving on systems the Department provided in 2004 and 2006. This included an
automated version of the Voter Registration/Ballot Request form that voters could print, sign, and
submit to their local election officials, as well as receive their blank absentee ballot. FVAP is currently
pursuing the next generation of electronic tools to include the online capability for completion of the
Federal Write-In Absentee Ballot in the event a state ballot is not reccived.

The Department continues to build on the successes and take lessons learned from past elections
to minimize or remove barriers that make it difficult or impossible for UOCAVA voters to exercise their
right to vote. The ongoing efforts of the Department, the U.S. and Military Postal Services, the
Department of State, other federal agencies, state and local governments, and a variety of not-for-profit
and non-governmental organizations are giving more voters a greater opportunity to participate in
elections. Through these collective efforts to improve ballot transit time and promote and implement
expanded electronic transmission alternatives, voters will continue to reap the benefits of these
improvements in this and future elections.
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Mr. Chairman, Senator Bennett, and members of the Committee, thank you for this
opportunity to testify on the problems faced by uniformed services and overseas voters. These
voters face unique challenges in exercising their right to participate in our election process. The
Department of Defense continues to identify the individual and systemic barriers to voting faced
by these voters and to assist these voters in overcoming these obstacles. I will review some of
the steps the Department’s Federal Voting Assistance Program has taken and the plans to lessen
the burdens faced by these voters.

Background

The Uniformed and Overseas Citizens Absentee Voting Act (UOCAVA) safeguards the
right to vote for federal offices by absent uniformed services members and their families, and
overseas U. S. citizens. In the administration of this law, the Director, Federal Voting Assistance
Program (FVAP) works cooperatively with state and local election officials to carry out its
provisions. As mandated by the Act, the Director, Federal Voting Assistance Program prescribes
the Federal Post Card Application which is a uniform registration and ballot request form, and
the Federal Write-In Absentee Ballot which is used by voters as a back-up federal office ballot in
cases where their requested state ballot does not arrive promptly. In 2005, both forms were
revised to make them easier to use while safeguarding the citizen’s private information, and
providing additional important information to election officials such as the citizen’s email
address and his or her alternate mailing address.

The absentee voting process for UOCAVA citizens requires the successful completion of
three basic steps. Step 1: Tle citizen registers to vote and requests an absentee ballot from his
or her local election official using the Federal Post Card Application. Step 2: Upon receipt of
the completed Federal Post Card Application, the local election official determines the citizen’s
legal voting residence based on the information provided, and provides a state absentee ballot to
the citizen. Step 3: The citizen votes the ballot and returns it to his or her local election official.
Traditionally these steps are accomplished by mail via the United States Postal Service, Military
Postal Service Agency, and foreign postal systems. Modern information technologies provide
various methods to streamline the process to better support absentee voters.

FVAP Goals

The goals for supporting all UOCAVA citizens in the absentee voting process are straight
forward and enduring:
e all U.S. citizens are aware of their right to vote
e all UOCAVA citizens have the opportunity to vote and have their votes counted, and
e all states and territories adopt legislation and procedures to make the absentee voting
process simple and uniform for UOCAVA citizens.

To accomplish these goals, the Departinent continues to reach out to UOCA VA citizens
and to federal, state and local government officials to advocate the maximum incorporation of
existing and emerging technologies into the absentee voting process and, to encourage states to
adopt legislation that provides uniformity for all UOCAVA citizens. While we have worked



398

directly with the states on uniformity in legislation, we are now also working with the Uniformed
Law Commission to accomplish this goal. The Federal Voting Assistance Program staff
monitors the mailing of absentee ballots from local election officials to UOCA VA citizens and,
when these ballots are not mailed in a timely manner, the Director, Federal Voting Assistance
Program works with the Department of Justice to ensure these citizens have sufficient time to
vote and have their votes counted.

Recent Statutory Direction

Title VII of the Help America Vote Act of 2002 required the Secretary of Defense to
prescribe regulations and procedures so that Voting Assistance Officers are provided time and
resources necessary to perform their duties; to implement measures to ensure a postmark or other
official proof of mailing is placed on ballots collected by the Department overseas or on vessels
at sea; and to develop a standard oath for UOCAVA voting materials. All of these provisions
required by Title VII have been successfully implemented. The Department and Service
regulations require Commanding Officers to provide Voting Assistance Officers with the time
and resources they need to perform their duties and the Military Postal Service Agency has
provided postmarking devices to all overseas military post offices and the direction to ensure
absentee ballots are properly postmarked. A standard oath has been proscribed to the states and
has been incorporated in the 2005 revision of the Federal Post Card Application and Federal
Write-In absentee Ballot forms.

The Act required states to designate a single office responsible for UOCA VA citizen
procedures; to report to the Election Assistance Commission on the number of UOCAVA
absentee ballots sent, received and cast; to extend the effective period of the Federal Post Card
Application through the next two regularly scheduled general elections; to inform UOCAVA
voters if their registration or ballot application was refused and the reason for the refusal; and to
accept a Federal Post Card Application submitted early in the calendar year. The Director,
Federal Voting Assistance Program issued a Help America Vote Act interpretative memorandum
dealing with UOCAVA related issues and sent the memorandum to state and local election
officials in August 2003. Title V, Subtitle I of the Ronald Reagan National Defense
Authorization Act (NDAA) for Fiscal Year (FY) 2005 expanded the use of the Federal Write-In
Absentee Ballot to allow for its use by uniformed service members and their eligible family
members within the United States, thereby allowing all UOCAVA citizens to use the Federal
Write-In Absentee Ballot if their state absentee ballot had been requested but not received,
providing that the request was received by their local election jurisdiction either 30 days before
the general election or the state deadline for registration and ballot request, whichever is later.
These changes to the law have led to improvements in the absentee voting process by removing
obstacles faced by UQCAVA voters. ‘

The NDAA for FY 2005 also required that, prior to proceeding with any electronic voting
demonstration project, electronic absentee voting guidelines and standards must be established
by the Election Assistance Commission. The Director, Federal Voting Assistance Program
signed a Memorandum of Understanding with the Election Assistance Commission and the
National Institute of Standards and Technology regarding responsibilities and roles in developing
these guidelines and standards. The parties are developing a plan of action and milestones for
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the issuance of guidelines and standards. The Department has provided the Election Assistance
Commission and the National Institute of Standards and Technology with system design
information and lessons learned from electronic voting projects previously carried out by the
Federal Voting Assistance Program.

In May, 2007 the Government Accountability Office (GAO) issued a report
recommending specific strategies for the DoD to apply in the planning and development of a
future electronic voting project. The Department agrees with those recommendations and
published similar observations in a report to Congress released prior to the GAO findings.

Progress in Working with State Governments

State legislatures are also moving forward to facilitate absentee voting. For several years,
the Federal Voting Assistance Program has proposed legislative initiatives to state officials that
would facilitate absentee voting for UOCAVA citizens. The current top legislative priorities are
for states and territories to:

. Provide at least 45 days between the ballot mailing date and the date ballots are
due
. Give State Chief Election Officials the emergency authority to alter election

procedures in certain circumstances (e.g., to extend the ballot return deadline, or
to allow electronic transmission of blank or voted ballots)

. Allow election officials to provide a state write-in absentee ballot, to be sent out
90-180 days before all elections. This state write-in absente ballot would allow
the voter to cast votes for federal and state offices

. Further expand the use of electronic transmission alternatives for voting materials

There have been many successes over the years through hard work by all the stakeholders
concerned with absentee voting. Currently, 27 states, 3 territories and the District of Columbia
provide at least 45 days between the ballot mailing date and the date ballots are due; 17 states
and the District of Columbia give Chief Election Officials the emergency authority to alter
election procedures in certain circumstances; 27 states allow election officials to provide a state
write~in absentee ballot; and 47 states, 3 territories and the District of Columbia provide for the
electronic transmission of AT LEAST SOME voting materials. We believe that with
involvement of the National Conference of Commissioners of Uniform State Laws, more states
will adopt uniform legislation.

A bipartisan group consisting of five Secretaries of State from Pennsylvania, Indiana,
Mississippi, Florida and California was invited by the Secretary of Defense to visit the troops to
promote voting participation. These are the Chief Election Officials of their states and, through
their positions in national election organizations, represent all the states. The delegation
travelled from September 28 to October 4, 2008 to Kuwait, Iraq, Afghanistan and Germany.

The delegation saw first-hand how the voting assistance programs operate at the
installation and field level through meetings with installation commanders and key officials,
Installation Voting Assistance Officers and with the troops both individually and in panel
discussions. The delegation also visited Military Postal Service facilities and saw the priority
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they placed on voting materials. Finally, they visited with wounded warriors at the hospitals at
Balad Air Base in Afghanistan and Landsthul Army Medical Center in Germany.

As a result of this visit, the Secretaries of State found that “Our troops are tune in to the
electoral.... Many are eager to vote and are pleased with the efforts of their commanding
officers and voting assistants to help them cast their ballots.” The Secretaries made several
recommendations:

1. require local elections official to capture the email address of the military
personnel at the time the request for absentee ballot is received

2. require the local election official to confirm via email the absentee request has
been received and inform the voter the estimated date the ballot will be sent to the
voter ‘

3. require local election official to notify the voter via email that their voted
absentee ballot was received

4. allow the transmission of balloting materials via email, both outgoing and
incoming

Educating

The Department devotes considerable resources to inform UOCAVA citizens about the
process of absentee voting. This includes formal training of Voting Assistance Officers,
providing information to state and local election officials, and ensuring that UOCAVA citizens
have access to the necessary materials and the means to request and submit their absentee ballot.

Federal Voting Assistance Program staff members conduct voting assistance workshops
to prepare Voting Assistance Officers for upcoming elections. These workshops give Voting
Assistance Officers the hands-on training they need to understand their mission and to perform
their duties. To prepare for the 2008 election, the Federal Voting Assistance Program conducted
a total of 193 workshops worldwide starting in September 2007 and continuing through
September 2008. These workshops included:

. 27 at the Federal Voting Assistance Program headquarters in Rosslyn, Virginia
. 95 at military installations around the world
. 71 at Department of State posts for State Departinent personnel and memb