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SOLYNDRA AND THE DOE LOAN GUARANTEE
PROGRAM

WEDNESDAY, SEPTEMBER 14, 2011

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The subcommittee met, pursuant to call, at 9:35 a.m., in room
2123 of the Rayburn House Office Building, Hon. Cliff Stearns
(chairman of the subcommittee) presiding.

Members present: Representatives Stearns, Terry, Sullivan, Mur-
phy, Burgess, Blackburn, Myrick, Bilbray, Gingrey, Scalise, Gard-
ner, Griffith, Barton, Upton (ex officio), Pompeo, DeGette,
Schakowsky, Markey, Green, Christensen, Dingell, and Waxman
(ex officio).

Staff present: Carl Anderson, Counsel, Oversight; Gary Andres,
Staff Director; Sean Bonyun, Deputy Communications Director;
Karen Christian, Deputy Chief Counsel, Oversight/Investigations;
Todd Harrison, Chief Counsel, Oversight/Investigations; Carly
McWilliams, Legislative Clerk; Andrew Powaleny, Deputy Press
Secretary; Krista Rosenthall, Counsel to Chairman Emeritus; Alan
Slobodin, Deputy Chief Counsel, Oversight; John Stone, Counsel,
Oversight/Investigations; Kristen Amerling, Minority Chief Counsel
and Staff Director, Oversight; Phil Barnett, Minority Staff Director;
Brian Cohen, Minority Senior Policy and Staff Director, Investiga-
tions; Karen Lightfoot, Minority Communications Director; Eliza-
beth Letter, Minority Press Assistant; Alvin Banks, Minority Inves-
tigator; Matthew Siegler, Minority Counsel; Stacia Cardille, Minor-
ity Counsel; and Anne Tindall, Minority Counsel.

OPENING STATEMENT OF HON. CLIFF STEARNS, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF FLORIDA

Mr. STEARNS. Good morning, everybody. We convene this impor-
tant hearing of the Subcommittee on Oversight and Investigations
to examine the involvement of the Department of Energy and the
White House Office of Management and Budget in the review, ap-
proval, and subsequent restructuring of the $535 million loan guar-
antee to Solyndra.

The Obama administration has repeatedly touted its green en-
ergy plan as the savior for our faltering economy. Solyndra was the
first loan guarantee issued by the Obama administration using
stimulus dollars. Administration officials held out the company as
a shining example of how the stimulus was creating jobs and invig-
orating the economy. However, just after 2 years of receiving this
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half-of-a-billion-dollar loan guarantee, and 6 months after DOE re-
structured the terms of the deal, Solyndra has closed its door, laid
off over a thousand employees, and filed for bankruptcy. Last week,
the FBI agents raided the facility.

One of our witnesses today, Mr. Silver, attempts to claim in his
written testimony that the Bush administration is equally at fault
for approving Solyndra’s deal and that Solyndra was a train ready
to leave the station when President Obama took office. But in re-
ality, on January 9, 2009—at the end of the Bush administration—
the DOE Credit Committee voted against offering a conditional
commitment to Solyndra, saying that the real deal was premature
and questioning its underlying financial support. Only after the
Obama administration took control, and the stimulus passed, was
the Solyndra deal pushed through.

We have been asking questions for almost 7 months about this
deal. We have gathered documents from the Department of Energy.
In a party-line vote, the committee was forced to subpoena OMB
in July in order to get even basic information showing their role
in the Solyndra deal. Now, committee Democrats have questioned
the basis of our investigation and actually have accused the com-
mittee of engaging in a fishing expedition and abusing our sub-
poena power. But what the committee’s review of these documents
clearly show is that we were right all along to ask questions about
this loan. It should not take a financial restructuring, bankruptcy,
and FBI raid for my colleagues on the other side of the aisle to put
politics aside and join us in our efforts.

The documents demonstrate that when DOE was reviewing the
Solyndra guarantee in 2009, it was well aware of the financial
problems the deal posed. What the documents also show is that the
rush to push out stimulus dollars may have impacted the depth
and quality of DOE and OMB’s review. In fact, the White House
had scheduled Vice President Biden’s and Secretary Chu’s appear-
ing at Solyndra’s groundbreaking event prior to DOE even making
its final presentation to OMB on the terms of the Solyndra deal.
An email from a senior OMB staff member to the Office of the Vice
President sums up this disturbing revelation. In it, he states, “We
have ended up with a situation of having to do rushed approvals
on a couple of occasions. We would prefer to have sufficient time
to do our due diligent reviews and have the approval set the date
for the announcement rather than the other way around.”

Only 6 months after the loan closed, Solyndra’s financial troubles
became increasingly severe. In March 2010, an independent auditor
issued a report stating, “the Company has suffered recurring losses
from operations, negative cash flows since inception and has a net
stockholders’ deficit that, among other factors, raises substantial
doubt about its ability to continue as a going concern.” Nonethe-
less, President Obama visited Solyndra in May and proclaimed,
“the true engine of economic growth will always be companies like
Solyndra.”

Just one year after the loan closed, Solyndra was almost out of
cash. In late fall of 2010, DOE began negotiations with Solyndra
and two of its main investors about restructuring the loan in order
to keep the company afloat. Under the restructuring agreement,
Solyndra’s private investors were given priority over the govern-
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ment with regard to the first $75 million recovered in the event of
liquidation. Documents reviewed by the committee staff raise seri-
ous concerns about whether this deal was better for the taxpayers.
These concerns are spelled out in an email between OMB staff in
late January 2011, which notes that, “while the company may
avoid default with a restructuring, there is also a good chance it
will not. At that point, additional funds would have been put at
risk, recoveries may be lower, and questions will be asked.”

So my colleagues, we are here today to ask those very questions.
If Solyndra really is the “litmus test for the Loan Guarantee Pro-
gram’s ability to fund good projects quickly,” as DOE’s stimulus ad-
visor called it in an email to DOE officials, I am very concerned
about where the $10 billion DOE that they have left to spend be-
fore the September 30 deadline is gone, taxpayers would be better
served by not risking even more of their money, instead using it
to reduce our mounting national deficit.

Thank you, and with that I recognize the distinguished colleague
from Colorado, Ms. DeGette.

[The prepared statement of Mr. Stearns follows:]
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Opening Statement of the Honorable Cliff Stearns
Chairman, Subcommittee on Oversight and Investigations
“Solyndra and the DOE Loan Guarantee Program”
September 14, 2011

(As Prepared for Delivery)

We convene this hearing of the Subcommittee on Oversight and Investigations to
examine the involvement of the Department of Energy and the White House Office of
Management and Budget in the review, approval, and subsequent restructuring of the $535
million loan guarantee to Solyndra.

The Obama Administration has repeatedly touted its green energy plan as the savior of
our faltering economy. Solyndra was the first loan guarantee issued by the Obama
Administration using stimulus dollars. Administration officials held out the company as a
glowing example of how the stimulus was creating jobs and invigorating the economy.
However, just two years after receiving this half of a billion dollar loan guarantee, and six
months after DOE restructured the terms of the deal, Solyndra has closed its doors, laid off over
a thousand workers, and filed for bankruptcy. Last week, FBI agents raided the facility.

One of our witnesses today, Mr. Silver, attempts to claim in his written testimony that the
Bush Administration is equally at fault for approving Solyndra and that Solyndra was a train
ready to leave the station when President Obama took office. In reality, on January 9, 2009—at
the end of the Bush Administration—the DOE Credit Committee voted against offering a
conditional commitment to Solyndra, saying that the deal was premature and questioning its
underlying financial support. Only after the Obama Administration took control, and the
stimulus passed, was the Solyndra deal pushed through.

We have been asking questions for almost seven months about this deal. We have
gathered documents from the Department of Energy. In a party-line vote, the Committee was
forced to subpoena OMB in July in order to get even basic information showing their role in the
Solyndra deal. Committee Democrats have questioned the basis of our investigation, and
accused the Committee of engaging in a fishing expedition and abusing our subpoena power.
But what the Committee’s review of these documents clearly shows is that we were right all
along to ask questions about this loan. It should not take a financial restructuring, bankruptcy,
and FBI raid for my colleagues on the other side of the aisle to put politics aside and join us in
our efforts.

The documents demonstrate that, when DOE was reviewing the Solyndra guarantee in
2009, it was well aware of the financial problems the deal posed. What the documents also show
is that the rush to push out stimulus dollars may have impacted the depth and quality of DOE and
OMB’s review. In fact, the White House had scheduled Vice President Biden’s and Secretary
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Chu’s appearances at Solyndra’ groundbreaking event prior to DOE even making its final
presentation to OMB on the terms of the Solyndra deal. An email from a senior OMB staff
member to the Office of the Vice President sums up this disturbing revelation. In it, he states
“We have ended up with a situation of having to do rushed approvals on a couple of
occasions...we would prefer to have sufficient time to do our due diligence reviews and have the
approval set the date for the announcement rather than the other way around.”

Only six months after the loan closed, Solyndra’s financial troubles became increasingly
severe. In March 2010, an independent auditor issued a report stating that “the Company has
suffered recurring losses from operations, negative cash flows since inception and has a net
stockholders’ deficit that, among other factors, raise substantial doubt about its ability to
continue as a going concern.” Nonetheless, President Obama visited Solyndra in May and
proclaimed “the true engine of economic growth will always be companies like Solyndra.”

Just one year after the loan closed, Solyndra was almost out of cash. In late Fall of 2010,
DOE began negotiations with Solyndra and two of its main investors about restructuring the loan
in order to keep the company afloat. Under the restructuring agreement, Solyndra’s private
investors were given priority over the government with regard to the first $75 million recovered
in the event of liquidation. Documents reviewed by Committee staff raise concerns about
whether this deal was better for the taxpayer. These concerns are spelled out in an email
between OMB staff in late January 201 1, which notes that “while the company may avoid default
with a restructuring, there is also a good chance it will not...at that point, additional funds would
have been put at risk, recoveries may be lower, and questions will be asked...”

We are here today to ask those very questions and more. If Solyndra really is the “litmus
test for the loan guarantee program’s ability to fund good projects quickly,” as DOE’s stimulus
advisor called it in an email to DOE officials, I am very concerned about where the $10 billion
DOE has left to spend before the September 30 deadline is going.
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OPENING STATEMENT OF HON. DIANA DEGETTE, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF COLO-
RADO

Ms. DEGETTE. Thank you very much, Mr. Chairman.

While China’s initiatives continue to threaten our Nation’s re-
newable energy industry and while we continue to try to revive our
economy, it should be clear to everybody in this room that solar en-
ergy development is not a Democratic or a Republican issue; it is
an issue of securing American energy innovation for decades to
come. And so we should have a larger discussion about how govern-
ment can appropriately support the development of domestic clean
energy technologies. As we all know, and as we can tell from the
chairman’s opening statement, there has been a great deal written
in the media about today’s hearing, and unfortunately, the issue
has become very politicized.

The narrow purpose of today’s hearing is to thoroughly examine
the process and decisions surrounding the Solyndra loan guar-
antee, but we can’t help but look at the issue through the larger
lens of what our national energy policy should be going forward.
And as we think about the broader issues, it is important to see
just what happened with the Solyndra loan.

Now, the chairman said that the minority opposed this investiga-
tion, and that couldn’t be farther from the truth. We believe this
investigation into Solyndra is important to understand both what
happened here and also what our appropriate energy policy is. And
furthermore, we never oppose production of any documents. We op-
pose the subpoena because we believe that the documents were
being produced in good time. But having said that, I am happy that
we now have the documents, and I think those documents should
be made available to everybody.

The documents and briefings that I have reviewed show that the
Department of Energy in both the Bush and Obama administra-
tions supported Solyndra’s loan guarantee application. In 2007, the
Bush administration DOE invited Solyndra to submit a full appli-
cation, and by the end of the Bush administration, DOE had sub-
mitted the application to its Critical Committee for review. After
President Obama took office, DOE continued to work on the appli-
cation and ultimately approved the loan guarantee in September
2009.

In spring of 2010, a pre-IPO audit of Solyndra raised concerns
about Solyndra’s viability, and by late 2010, DOE had determined
that the company was headed towards default. DOE was faced with
a choice at this point: restructure the loan to increase the chances
that Solyndra could repay the taxpayers’ funds or cut their losses
and accept the high possibility of default. Ultimately, DOE deter-
mined restructuring was the course of action most likely to pre-
serve the full recovery of the loan value. Under terms approved in
February 2011, Solyndra was given more time to repay the loan,
the government obtained additional collateral, and Solyndra was
required to raise an additional $75 million from private investors
that would have primacy over the government’s interest in the
event of liquidation before 2013.

Now, this July, Solyndra’s CEO visited my office as well as other
members’ and talked about the strong demand for the company’s



7

product and how 2011 revenues were projected to double from
2010. Now, as we all know, less than 2 months later, the company
announced it would file for bankruptcy. And now, the Federal Gov-
ernment’s recovery of over $500 million loaned to Solyndra is at
grave risk. It is always easier to assess decisions in hindsight, but
particularly with a loan this big, it is critical that we get answers
to several key questions.

First, did the Bush and Obama administrations conduct appro-
priate due diligence before September 2009 guarantee approval?
Second, did the Department of Energy sufficiently monitor the fi-
nancial status of Solyndra after loan disbursements began, particu-
larly as the market forces seemed to be against them? Third, did
Solyndra make accurate representations to the government about
its financial prospects both before and after approval of its loan
guarantee? And when Solyndra’s financial situation deteriorated,
did the government make the correct decisions about restructuring
the loan?

In examining these issues, I want to underscore that we not only
lose sight of the policy context for the Loan Guarantee Program
that supported Solyndra. This program was designed to help U.S.
companies to grow and compete in a global clean energy market in
which countries like China and others are providing a wide range
of incentives and support for domestic industry. Even if we con-
clude that bad judgments were made on the Solyndra loan, we
have got to continue to work hard to develop and implement appro-
priate policies that give American clean energy investors the sup-
port they need to make the U.S. a market leader in the future and
also that protect the U.S. taxpayer.

These are critical decisions. Ranking Member Waxman and I
have asked that the Solyndra CEO and CFO be called, and I be-
lieve that is going to be happening in short order. Because I am
perplexed at how they can be in my office in July telling me things
were looking better and filing for bankruptcy 2 months later.

With that, Mr. Chairman, I yield back.

Mr. STEARNS. The gentlelady mentioned in her opening state-
ment about the documents we have been reviewing. Would she con-
sider a unanimous consent request that all those documents be
made part of the record?

Ms. DEGETTE. Yes.

Mr. STEARNS. So ordered.

[The information follows:]



From: Seward, Lachlan

Sent: Tuesday, January 13, 2009 2:11 PM
“To: ﬂ

g oday Article on Rooftop Solar Systems )

- Thanks. It serves serves to bolster our argument for a market analysis at this time.

Subject:

tach

oday, Article on Rooftop Solar Systems

Yo All-There is an article on page 1B of today's USA Today news paper on the "Glut of roof
top solar systems." .
————— Original Message-----

From: Seward, Lachlan :

Sent: Tuesda uary 13, 2809 12:38 PM

‘subject: Solyndra Meeting

After canvassing the committee it was the unanimous decision not to engage in further
discussions with Solyndra at this time. .

tach



From: I
Sent: day, January 26, 2009 5:156 PM
“Yo:
Pl
Subject:

As we are approaching the beginning of the approval process for Solyndra aga!n | wanted to h{ghllght the quiesstions
below that remain outstanding. In order to mave forward with the credit review of this project, | will need the ressponses to

the questions below. Please let me know when the responses are ready. Delay in getting these responses wm delay our
ability to review the project and to meet the target deadline we have sat.

As an additional note, | want to ensure that these concerns are addressed in the negotiations occuring Friday with
Solyndra. As a practical matter, it would be ackward to finalize negotiations with the applicant and then to go back to
them with additional requests for information. | want to ensure that the specific concerns Credit Policy and Credit
Comnittee have indicated are reflected in the negotiated terms.

Please send your responses to the questions below at your earliest cor-wenienr:e,

Thanks.

From: NN

se ol *
To:

Subject: Solyndra Analysis
“rnportance: High

All )

Below is a status of information requests Credit Policy has made regarding Solyndra, Each of these three emails was intended to
provide constructive feedback to move this process forward. To-date, I have not received a response to most of these requests.

Also attached is Credit Policy's presentation for OMB. This analysis was run based on information received as of January 4 and does
not reflect any subsequent submissions.

‘We have not run the credit subsidy range pending receipt of inft ! i d below. At this point, I believe we have two
options:

1) Provide the initial esti provided to the appli 12/9 stating that it has not been updated to reflect the LGPO's due diligence
and underwriting assumptions.

2) Run the calculation based on the ization we ived today and Credit Policy's ratings with the caveat that t]ns is subjectto

change based on new/additional information as well as the new Term Sheet proposal.

| suggest we discuss as soon as possible. | have not released any information to OMB as was originally scheduled for
today. | am scheduled to brief OMB tomorrow.”

Thanks.

JYecember 15, 2008 Email

The credit analysis of the Solyndra project may benefit ﬁ'oxii the following considerations, These are gro{zped into several categories
122
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From: I .

Sent: arch 10, 2009 11:58 AM

Tor

Subfect: RE: Solar co loan announcement In northern california

DOE is trying to deliver the first loan guarantee within 6@ days from inauguration (the
prior administration could not get it done in four years). This deal is NOT ready for prime

time.
This loan guarantee will NOT be delivered or approved by' any of ‘these‘actions by March 19

" 1)— acknowledges that the company needs to raise $208 million in private
equity

2) All of the OMB approval steps need to be completed. (OMB staff have not seen the
draft Term Sheet (or any of the negotiated tems) , the independent englneer's report, or the

independent market aghp T
3) After DOE 3
review and approval. Gig
serious issues with Eh 3id
are planning to kickith s

----- Original Message=---~-

From:

Sent: Tuesday, March 18, 2869 11:36 AM
To:

Subject: RE: Solar co loan anmnoun:

hey‘will submit 3 subsidy cost to OMB for
wld likely be happening in May. OMB has
ch *e need to address very quickly -- we

Lets expedite the: conversation. e track, its needs to be within

the next few hours.

From: W .
Sent: Tuesday, March 18, 2609 11:
T .

Subject: FW: Solar co loan announcement in northern callfornia

It looks like this needs to be vetted with Preeta before the deal can be announced -~ it
would not be god if there was an announcement and the deal was not completed, There's a
recurrent problem with the scheduling office looking for events before they are ready to go.

~original Message-----
From:

sent: Tuesday, March 19, 2009 11:25 AM
To:

[ ;
subject: FW: Solar co loan announcement in northern california
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Solyndra‘'s Board approved the negotiated terms of a deal last night. DOE hasn't offered them
the official "Term Sheet” yet. That can only be offered after DOE’s Credit Committee and
Creédit Review Board recommend (or not) to the Secretary that he approve the guarantee.

The Credit Committee is scheduled for Thursday, and CRB on Friday-Tuesday.

Assuming the CC and CRB recommend .approval, then DOE will enter into a Conditional Commitment
with Solyndra. Subsequent to that, Solyndra must meet all ronditions precedent to a loan

. guarantese hefore the guarantee is executed. (At execution the obligation is entered imto.)

After conditional commitment DOE must consult Treasury on the terms and conditions of the
deal, and OMB must review and approve the credit subsidy cost. (No later than 30 days prior
to closing, Solyndra must give DDE a credit rating based on the final terms and financials of
the deal, This will inform the credit subsidy cost estimate.)

According to DOE, the credit subsidy cost will be paid by Recovery Act appropriations, not by
the borrower. This loan guarantee is being processed under the new Section 1785bh of Title
XVII. While DOE had originally told OMB that they would need to amend existing Title XVII
regulations to process any 1705b loan, they are now arguing that applications that were
submitted under the 399 3 P ssed. They say that it is therefore not
necessary to amend hiis loan guarantee. We have not vetted this

idea with our gener

From:
Sent: Tuesday, March 10, 2069 18:38 AM

To: TN . .

subject: FW: Solar co loan announcement in northern california

----- original Message--v--
Fron: .
Sent: Tuesday, March 18, 2089 10:
To:

Subject:. FW: Solar co loan announ

----- Original Message----~

From:
sent: Tuesday, March 18, 2009 19:31 AM

To:

Subject: FW: Solar co loan announcement in northern california
Need to know where we are asap.

From: ’

Sent: Tuesday, March 19, 20905 10:05 AM

To:
Subject: FW: Solar co loan announcement in northern california

Your thoughts?
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rag o sows

From: q.doe,gov]
 Sent: Tuesday, March 18, 2009 10:24 AM
To!
Ce!
Subject. Solar co loan announcement in northern california

The solar co board approved the terms of the loan guarantee last night, setting us up for the
first loan guarantee conditional commitment for the president's visit to california on the
19th., We still need to do internal credit committee and credit review board internally this
week, but all is on track for this announcement in corthern california (I mixed tesla's 50
cal mfg facility and the norther california solar mfg facility). The team is putting
together a two page briefing memo for you this morning on the visit. Three highlights:

First loan guarantee from the department of energy--delivered In 60 days from inauguration
(the prior administration could not get it done in four years). This illustrates the pace at
which the deparment is moving to address the ur-gent challenges in the economy.

1
Yis >§P{~ mymifacturing facility with strong global

Sfnarket ftHanks to the strong tax policies from the
pprisiltq europe (US mfg Jobs to serve the global

B

This deal is designed 4 p th{eapita he sidelines. The sponsors now need to
go out and raise $200mm ¥ hé SoliiAsion of tax policy and the loan guarantee
makes this an attractive business -For' private capital again. Doe taking this action should
help unfreeze the credit markets.

This loan is for an a
markets-<this conpany vl
recovery act) and will hal
market). ?

Regards, NN

Senior Advisor to the Secretary o nding Department of Energy 100

Independence Avenue, 7th Floer
202 586 1989
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From: ' I

To: A
Subject: Solyndra

Date: Wetnesday, August 18, 2009 10:21

Attachments: Soyndra - Base Case Projectiong 2K

Thanks for foliowing up yesterday on Solyndra. I think we were able to close out a
number of issues. I appreciate the work Solyndra did on this yesterday evening
regarding the financial meodel and construction milestones. _

I'm concerned, however, that we still have a major outstanding issue. The attached
model represents the Base Case that was utilized by Fitch and the project team. In
this version, all working capital assumptions were eliminated, suggesting that Fab2
will hold no A/R; inventory or A/P balances. While debt coverage is robust under
stress conditions, the project cash balance goes to $62,000.00 in September 2011.
Under the assumption that a small amount of cash is tied up in working capital, the
project will face a funding shortfall. Even one day of A/R resuits in a negative cash
balance, for example.

The issue of working capital assumptions has been a major issue repeatedly raised
since December. Furthermore, the assumption of no working capital at the project
company i inconsistent with the model we looked at just yesterday and the project
team 'due diligence update'. We are now two days away from the scheduled OMB
presentation and, having received some information, we seem to have a major
issue. We need to figure out how to resolve ASAP.

In addition to the critical issue above, we have a number of other modeling issues
that need to be addressed. For example, as stated yesterday, property taxes dori't
seem to appear in the model. We should also-revise the income tax assumption to
match the PWC assessment. ’

1 suggest we convene tomorrow morning to figure out how we are going to address.
1 have to meet with Medicine Bow first thing, but suggest 10:30,

Does that work for everyone?

Thanks.
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From: T

Tor N
Subject: RE: Solyndra

Date: Thursday, August 20, 2009 12:30:18 AM

This sounds like 'an issue needing Immediate attention. Certainly, we can't meet with OMB until this is
addressed. .

-cal!ed to get a status check from me. Do | need to raise this with him?

From

Sent: Wednesday, August 18, 2009 10:28 PM , N
To:
Subject: SO&dlra — IE——

Thanks for following up yesterday on Solyndra. I think we were able to close out a
number of issues. I appreciate the work Solyndra did on this yesterday evening
regarding the financial model and construction milestones.

I'm concerned, however, that we still have a major outstanding issue. The attached
model represents the Base Case that was utilized by Fitch and the project team. In
this version, all working capital assumptions wete eliminated, suggesting that Fab2
wiil hold no A/R; inventory or A/P balances. While debt coverage is robust under
stress conditions, the project cash balance goes to $62,000.00 in September 2011.
Under the assumption that a small amount of cash is tied up.in working capital, the
project will face a funding shortfall. Even one day of A/R results in a negative cash
balance, for example.

The issue of working capital assumptions has been a major issue repeatedly raised
since December. Furthermore, the assumption of no working capital at the project
company is inconsistent with the model we looked at just yesterday and the project
team 'due diligence update'. We are now two days away from the scheduled OMB
presentation and, having received some information, we seem to have a major
issue. We need to figure out how to resolve ASAP. :

In addition to the critical issue above, we have a number of other modeling issues-
that need to be addressed. For example, as stated yesterday, property taxes dont
seem to appear in the model. We should also revise the income tax assumption to
match the PWC assessment.

1 suggest we convane tomorrow morning to figure out how we are going to address.
1 have to meet with Medicine Bow first thing, but suggest 10:30.

Does that work for everyone?
Thanks.
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From:

To:
Subject: FW: Solyndra: Responses to Credit Analysis Questions
Date: Thursday, August 20, 2009 3:27: 59 ™

Thanks for requesting the additional information. I would like your analysis of the materials presented.
In order to move this forward, I think we have the following next steps:
1. 1 will fook at the property tax information against the issue raised by RW Beck in January.y

2. We can adjust the income tax assumption to 30%. The result should be de minimus, but we
should use that  assumption from PWC. )

3. The issue of Working Capital remains unresolved. First, it seems clear that the cost overrun
equity commitment  would support cost overruns and ineligible project costs. However, the issue is
cash balances, not cost. ] seems to agree that-the model runs out of cash in Sept. 2011 even
in the base case without any stress, Thisis a liquidity issue. Secondly, given the implications
abave, it is difficuit to assume in a defauit scenario that any  other entity would be able to assume
management of the project company without any working capital: As a practical  matter, this is not
feasible and leads to questions of ability to run the project company as a stand alohe entity.  Finally,
how can we advance a project that hasn't funded working capital requirements nor seems to have any

provision for funding working capital requirements and that generates a working capital shortfal of
$50M when working capital assumptions are entered into the modei? This Is a serious issue we needto
resolve as a credit matter. It also simply won't stand up to review by oversight bodies. Are there
provision in the agreements that provide access to working capital provided by the parent (e.g., 2
'liquidity facllity)? I don't think the cost overrun commitment accomplishes this, but perhaps an inter-
company line of credit would.

4, We still do riot have a lender case. In order to move forward, I have gone shead and built
one. Iwilisend it  under separate cover. I need you to confirm it and to include it in the due
diligence update. Moving forward, the  deal team needs to provide this case. Notwithstanding the
working captai issue above, the. lender case supports the  conclusions you've made and addrésses the.
LGPO policy requirement of having a lender case.

Thanks.

we=QOrlginal Message - .
Sent: Thursday, Augu ) :
To:ﬂ ] !

Cc: I
Subject: Solyndra: Responses to Credit Anzlysis Questions

In response to questions related to the credit anaiys!s of the Solyndra Fab 2 project, we have prepared
the responses below,

The current Solyndra Fab 2 Base Case Projections have changed since the original model was presented,
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[

From: ) @hg.dos.govj

?ant: [hursdav, August 27, 2008 10:31 AM
G

Subject:

Solyndra Closing Date

Could you confirm whether there are any issues regarding a closing on Sept. 3 for a Sept. 4
VP event on Solyndra? This implies we will need to wrap up our review/approval by Sept. 1 so
we can get internal approval here for the loan/subsidy commitment and then execute the
apportionment etc. I believe you were going to follow up with

Thanks.
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Page B0t 30K

From: L ]

Sent: Thursday, August 27, 2000 4:40 PM
To: .
Ce: ‘

Subject: . RE: Final Solyndra Credit Subsidy Cost

As long as we make it crystal clear to DOE that this is only in the interest of time, and that there’s no precedent set, then
§'m okay with it. But we als0 need to make sure they don’t jam us on fater deals so there isn’t time to negotiate those,

t00.
rrom: I

Sent: Thursday, August 27, 2009 4:31 PM
Toi ,

o )
Subject: RE: Final Solyndra Credit Subsidy Cost

o Rquidation. {And in fact the first credit assessment that
itch would assume liquidation.) When we were working
of course one assumes work out. We however,

e basis as determined by project specifics. (We

ur rifbcue by stating that as a startup JJssumes

We don't know. 1would as:
Fitch did, coincidentally for bolyg
on the mode! DOE argued tRat

persisted in saying that thajwo
essentially kicked the can déwn
liquidation.} i

From: NN
Sent: Thursday, August 27, 2009 4:20 PM
To:

Ca
Subject: RE: Final Solyndra CredRSubgdy 7 ﬁ
. %;L ok
LY

So we know what to say if asked, what are t!

i}
From:— .
Sent: Thursday, August 27, 2009 3:10 PM l ¥
To: I \
m*
Subject: Final Solyndra Credit Subsidy Cost

1 just wanted to check with you to iake sure that you {in -and absence) are ok with our proposal on
Solyndra’s credit subsidy cost: (I've been out for 2.5 weeks, and has been coverlng this issue for me so will fill in
with detalls.) The credit subsidy model that OMB approved last October for the Title XVIl loan guarantee program
assumed a workout scenario for recoveries. However, we made it clear to DOE that decisions as to whether work out or
liquidation should be assumed in the model for specific cases, would be made on a case by case basls, Glven the time
pressure we are under to sign-off on Solyndra, we don't have time to change the model to assume liquidation.

DOE is proposing to use a recovery treatment that BRD and the Energy Branch have been pushing DOE to use on the
auto loan program, n vou fill s 25 to the exact nature of this methodoloay? Bothiffend 1 believe
this is the best approach for this ane case, given time constraints. Do you have any concerns?
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P 281200

Sent: Monday, st 31, 2009 12:48 PM

To: ' McSweeny, Terrell P.
Subject: DOE announcement
Hi Terrell, : )

. was wondering if you could tell me who schedules announcements and events with the Department of Energy
that you folks are participating in? We have ended up in the situation of having to do rushed approvals on a couple of
occasions {and we are worrled about Solyndra at the end of this week). We would prefer to have sufficient time to do
our due diligence reviews and have the approval set the date for the announcement rather than the other way around.

is there some persen | can speak with to work an coordinating these announcements?

ement and Budget
395
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From: ]

Sent: Mond ust 31, 2008 3:17 PM
To:

Subject: RE: Solyndra Update

I'n checking with OMB.:,

From:
Sent: Monday, August 31, 2003 3:85 PM
To:

- Subject: FW: Solyndra Update

See below

We are walking'a fine line with Solyndra needing to begin notifying investors to fly in for

theé Friday event, bu 9

t before the OMB portion is cooked - if

our“cérfcem on the
peace of mind/flexibility on that front.

there is any way to

h!ppen on Thursday regardless - but my
1t's the leaking out before OMB is

mecting Tuesday (DOE has not

The finsl step will
understanding 1s th:
finished that could

subject: RE: Solyndra Update

On the OMB side, from our Credit Poj

"o still have one outstanding questid Buf 1 3
responded--1 need more information fr and Solyndra).
We have also not received the final set of questions/issues from OMB to which DOE will need
to respond. After OMB review, and any changes are made to the credit subsidy cash flows, OMB
would essentially pre-approve that calculation (formal approval comes in the form of the
apportionment which occurs after $2 or 51 approve commitment of the loan amount and subsidy

rate)."”

oMB is fully aware of the Friday timeline. The DOE team is hoping to receive the final OMB
questions/issues today so that they can be quickly reviewsd/responded in full so that we can

complete the outstanding process requirements.

. From:

sent: Friday, August 28, 2003 9:50 A : )
To: u

66
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[
Subject: RE: Solyndra Update

9:08 am PT timing should be fine for CA,

pefer to-on the OMB part.

proposal for notifications is:
1. Yesterday the company was notified of the event date, but for planning purposes only and

to ask their VIPs to hold time on their schedule (their lnvestors already know the details
because they have to sign paperwork as the deal goes forward). They will hold on broader

" invites until we notify electeds of detalls later next week,

2. On Honday DOE will call electeds to notify them that the Secretary will be in Northern
california on Friday morning (no other info available then), then later in the week give more

information.

3. On Thursday we will notify press.
Local press will of course be invited. Will defer to uthers about any national press
coordination. 2 . I .

Questions?

Subject: RE: Solyndra Update

Hello folks -

Wrapping up some loose ends from

1, Timing - We've made some adjustments to our schedule and 1t now
looks 1ike the VP's window of availability is 12:88 PM ET - 12:45 PM ET.
That would put us at a 9:88 AM PT event start with VP portion around
9:15 AM PT. Does that work on the CA end?

2. OMB Approval - Can someone provide a quick rundown of what

final step this is that OMB would be clearing? We just want to make sure.we can be as
helpful as possible in ensuring this gets done for you on timeline. We were thinking all OMB
clearance was to be finished this week (2) - but perhaps there is 3 final step we hadn't

considered?

3. Browner/wH Attendee —- can you took a look at this
part?
4. Notification Timeline - Team DOE will draft up a proposal for

Congressional/elected, companv/investor and press notification for discussion. Noting that
I'm connecting and with =" re: electeds.

&
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Page 3301300

5. VP Side/Satellite - VP will do this from the White House - TBD
whether there 1s a press pool in there or we Just make the feed available - but no audience.
We'll go back to WHCA fo let them know this is a go and connect with appropriate OVP and DOE

folks to begin working through the cost and legistical details.

Anything I've missed?

eron S .o <>

Ser.it: Wed Aug 26 18:49:36 2009
Subject: RE: Solyndra Update -

Alright, everyone .- thanks for yd

It looks like this will definitely be a VPDTUS event after all - and it would need to be on
the 4th in that case.

I hear had a good visit out there and things look feasible from a logistical
standpoint -~ but much more to discuss. Shall we hop on a call tomorrow to discuss further?
How about 1:0@ PMP I that works, will circulate number.

ror: I
Sent: Tuesda ust 25, 2069 11:54 AM

To:
Ce:
Subject: RE: Solyndra Update

RR
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P Mol XD

Sounds good. POTUS on the Bth was what we were going for, but that's looking unlikely. With
POTUS unlikely, we wanted to give this to the VPOTUS, and 4th was looking best.

Glad to discuss tomorrow.

rron: I . - -1
11:51

hey all - lets talk apdyl he POTUS was set to satellite In and the

event has been moved fto

bout the dates you have - want to

Where did you see Solynirg o
@ 1 should probably discuss when

make sure we're all off tad
tomorrow's event is over.

From:
Sent: Tuesday, August 25, 2889 1l:

subject: RE: Solyndra Update

I = an Yooping in _ Thanks.

Department o! fnergy - ] | -

202-586-1335

roe: I < <>
Sent: Tuesda S ) B

S
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Cex
Subject: Solyndra Update

We are thinking (technical logistics allowing) that we would want the VP can satellite into
the event on 9/4 (next Friday). It's the same day unemployment numbers come out, and we'd
want to use this as an example where the Recovery Act is helping create new high tech jobs, -
Does that work for you guys? Were you guys going to send Sec. Chu or someone else to CA? We
are discussing the possibility of sending someone from here (e.g.- out there as well.

Let me know if 9/4 sounds ok. Let me know what Do would be thinking of dbing with the
Secretary or otherwise. Don't need a formal event memo 1n a rush, but just want to start
planning things if this sounds generally ok. Glad to do a quick call with whomever. Thanks,
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rags 1w

From:
Sent:
To:

31,2011 1:32 PM
Ce:
Subject: olyndra optics

Although the decision has already been made for OMB not to play an active role in determining what to do with
Solyndra, the Director/S-1 meeting tomorrow might present an opportunity to flag to DOE at the highest level the stakes
involved, for the Secretary to do as he sees fit {and be fully Informed and accountable for the decision). Although optics
are generally out of our lane, it may be worthwhile for the Director to privately make this point to the Secretary:

Given the PR and policy attention Solyndra has received since 2008, the optics of a Solyndra default will be bad
whenever it occurs. While the company may avosd default with a restructuring, there Is also a good chance it will not, if
ti e worsa later than the would be today. At that point,

hey good government because the Administration would

context of {and :f
cou!&nake public steps it is taking to leam lessons

be limiting furth Y 1
and Improve / limi fu; irejendipg

m i

| understood from the r e oF et ay meetin tdat?o yriara’s prospects may have hit home for.nn Friday.
Perhaps she’d have an appetite for conveying this message. - :

N

713
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Mr. STEARNS. With that, we recognize the distinguished full
chairman of the Energy and Commerce Committee, the gentleman
from Michigan, Mr. Upton.

OPENING STATEMENT OF HON. FRED UPTON, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. UpToN. Well, thank you, Mr. Chairman. In 2009, Solyndra
was the first company to receive a DOE energy loan funded with
stimulus dollars. Just 2 years after getting $535 million in tax-
payer money, and being touted by President Obama as a model for
how the government’s venture capital program in green technology
should work, the company has filed for bankruptcy and been raided
by the FBI.

We are starting to look at the DOE Loan Guarantee Program
and Solyndra’s deal in February. Some questioned the basis for this
investigation. And after 4 months of wrangling with the adminis-
tration to produce relevant documents, the committee was forced to
issue a subpoena to OMB. I think Solyndra’s recent bankruptcy fil-
ing and last week’s FBI raid clearly show that the committee was
more than justified in its scrutiny of the deal. Pursuant to our
oversight functions, we have an important responsibility to pursue
answers regarding the use of taxpayers’ money.

Our investigation raises several questions about whether the ad-
ministration did everything that it could to protect taxpayer dol-
lars. Why did the administration think Solyndra was such a good
bet? Why did the administration push ahead with restructuring the
Solyndra guarantee this year, when some in the government voiced
serious concerns about the commercial viability of the company?
Why did DOE and OMB allow the government to be subordinated
to the private investors in apparent violation of the law?

I look forward to the testimony of Mr. Zients from OMB and Mr.
Silver, Executive Director of DOE’s Loan Program Office. I want to
know what the Solyndra failure means for the Loan Guarantee
Program. Was Solyndra just one bad bet by an administration
rushing to claim credit for the first loan guarantee, or is it the tip
of the iceberg? DOE has closed over $8 billion in loan guarantees
to other “green tech” companies, and it has about $10 billion left
to spend in the next few weeks before the September 30 deadline.
If the administration was so wrong about Solyndra after 9 months
of due diligence, how can it possibly exercise the proper controls
when doling out another $10 billion in the next couple of weeks?
In this time of record debt, I question whether the government is
qualified to act as a venture capitalist, picking winners and losers
in speculative ventures and shelling out billions of taxpayer dollars
to keep them afloat.

We began this investigation to shine a bright light on a program
shrouded in secrecy and uncertainty. New details are coming to the
forefront today about who decided to allocate billions in taxpayer
dollars, and where, and why. This is important information, and
the public has a right to know how their hard-earned dollars are
being spent. But it is not the end of our inquiry. The answers we
have turned up so far spark additional questions, and I am com-
mitted to pursuing this investigation and conducting rigorous over-
sight of the Loan Guarantee Program and its recipients. I hope the
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administration and our friends on both sides of the aisle will share
our commitment to getting answers.

I yield to the gentleman from Texas, Mr. Barton.

[The prepared statement of Mr. Upton follows:]
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Opening Statement of the Honorable Fred Upton
Chairman, Committee on Energy and Commerce
“Solyndra and the DOE Loan Guarantee Program”
September 14, 2011
(As Prepared for Delivery)

In 2009, Solyndra was the first company to receive a Department of Energy loan
guarantee funded with stimulus dollars. Just two years after getting $535 million
in taxpayer dollars, and being touted by President Obama as a model for how the
government’s venture capital program in green technology should work, the
company has filed for bankruptcy and been raided by the FBIL

We started looking into the DOE Loan Guarantee program and Solyndra’s deal in
February. Some questioned the basis for this investigation. After four months of
wrangling with the Obama Administration to produce relevant documents, the
Committee was forced to issue a subpoena to OMB. 1 think Solyndra’s recent
bankruptcy filing and last week’s FBI raid clearly show that the Committee was
more than justified in its scrutiny of this deal. Pursuant to our oversight functions,
we have an important responsibility to pursue answers regarding the use of the
taxpayer’s money.

Our investigation raises several questions about whether the Administration did
everything it could to protect taxpayer dollars. Why did the Administration think
Solyndra was such a good bet? Why did the Administration push ahead with
restructuring the Solyndra guarantee this year, when some in the government
voiced serious concerns about the commercial viability of the company? Why did
DOE and OMB allow the government to be subordinated to the private investors,
in apparent violation of the law?

I look forward to the testimony of Jeffrey Zients from OMB and Jonathan Silver,
Executive Director of DOE’s Loans Program Office. I want to know what the
Solyndra failure means for the Loan Guarantee Program. Was Solyndra just one
bad bet by an Administration rushing to claim credit for the first loan guarantee, or
is it the tip of the iceberg? DOE has closed over $8 billion in loan guarantees to
other “green tech” companies, and it has about $10 billion left to spend in the next
few weeks, before the September 30 deadline. If the administration was so wrong
about Solyndra after nine months of due diligence, how can it possibly exercise the
proper controls when doling out $10 billion dollars in a matter of weeks? In this
time of record debt, I question whether the government is qualified to act as a
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venture capitalist, picking winners and losers in speculative ventures and shelling
out billions of taxpayer dollars to keep them afloat.

We began this investigation to shine a bright light on a program shrouded in
secrecy and uncertainty. New details are coming to the forefront today about who
decided to allocate billions in taxpayer dollars, and where, and why. This is
important information, and the public has a right to know how their hard-earned
dollars are being spent. But this is not the end of our inquiry. The answers we have
turned up so far spark additional questions, and I am committed to pursuing this
investigation and conducting rigorous oversight of the Loan Guarantee Program
and its recipients. I hope the Administration and my friends on the other side of the
aisle will share our commitment to getting answers.
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OPENING STATEMENT OF HON. JOE BARTON, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Mr. BARTON. Thank you, Chairman Upton.

I think this is a litmus test of how this subcommittee is going
to work together to investigate something that obviously needs to
be investigated. I was very gratified to hear Ranking Member
DeGette’s request that the record include all the documents that
have been discovered so far because at the beginning of this inves-
tigation, my friends on the minority side did not support the sub-
poena to get those documents.

Mr. Chairman, I support Loan Guarantee Programs for alter-
native energy. Having said that, I do not support the process by
which this particular loan guarantee was announced. It is curious
to me that in January of 2009, the Credit Committee unanimously
recommended against this loan guarantee, but 2 months later after
President Obama had been sworn in, the Credit Committee ap-
proved, as far as I can tell, the identical loan commitment with no
intervening improvement in the process. A DOE staff member at
the time said this project is going to run out of cash in September
of 2011. And how prescient was that, Mr. Chairman? As we all
know, they declared bankruptcy last week.

I look forward to the testimony of these officials and I look for-
ward next week to the testimony of the members of the company.
And Mr. Chairman and subcommittee chairman and Ranking
Member DeGette and Ranking Member Waxman, I strongly sup-
port you all working together to pursue this investigation on a bi-
partisan basis. And I yield back to the chairman.

Mr. UpTON. I thank the gentleman and I yield the balance of the
time to Dr. Burgess.

Mr. BURGESS. Thank you, Mr. Chairman.

OPENING STATEMENT OF HON. MICHAEL C. BURGESS, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF TEXAS

Ranking Member DeGette referenced the fact that going back to
the Bush administration this discussion was going on in the De-
partment of Energy. I just do want to take a moment to point out
that the Credit Committee at the Department of Energy January
12, 2009, the last dates of the Bush administration, the day after
their meeting it was a unanimous decision not to engage in further
discussions with Solyndra at this time.

Now, we all know the stimulus bill was about shovel-ready
projects. It appeared that the shovel that this project was ready for
was to bury it somewhere. And yet it was resurrected. Now, I be-
lieve in redemption, I believe in the afterlife, but I don’t believe
this was this wisest and best use. I do want to convey the message
to members of the administration that when this committee calls,
you respond. When we ask for documents, you produce them. When
we schedule a hearing, you show up. We are a coequal branch of
government. We have a responsibility to protect the people’s money
as well, and it does not appear that those interests were followed.
And unfortunately, now the taxpayer is going to suffer.

I yield back the balance of my time.

[The prepared statement of Mr. Burgess follows:]
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Energy & Commerce Committee
Subcommittee on Oversight and Investigations
Hearing: Solyndra and the DOE Loan Guarantee Program
September 14, 2011
Congressman Michael C. Burgess, M.D.

Opening Statement

Thank you, Mr. Chairman.,

I’'m pleased to finally see the Director of the White House’s Office of Management and Budget,
Jeffry Zients, before the committee. 1 believe Chairmen Upton and Stearns have been more than
patient with OMB in their months-long requests for documents and hearing appearances. It’s a
shame that it took a subpoena for this administration to cooperate in any meaningful way.

Several months ago, the democrats on this committee were reticent to assist the majority in its
proper investigation, some going so far as to accuse the majority of being on a fishing
expedition. They’ve once again shown themselves to be on the wrong side of history. As more
documents are received from OMB by this committee, it is becoming clearer that decisions were
made by the Department of Energy and by OMB that were reckless with taxpayer dollars. And
not a handful of taxpayer dollars — half a billion dollars in taxpayer money.

1t appears that the Obama White House, in its blind support of the solar industry, have put the
taxpayers on course to lose $535 million with nothing to show for it. So beholden to
environmental special interests is the Obama Administration that money from the DOE Loan
Guarantee Program began to be obligated mere days after President Obama’s inauguration.

It is still far from clear exactly what sort of vetting process OMB did with the Solyndra
application in order to assure taxpayers that it was a sound investment. Of course, we know now
that it was not. It appears the Bush Administration also saw that this was not a sound
investment. What changed? [ hope that Mr. Zients will be more forthcoming with this answer
than he and his office have been in the past few months.

I look forward to today’s hearing, and hope that it will shed further light on the poor decisions
that led up to the squandering of over half a billion dollars in taxpayer funds.

With that, I yield back.
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Mr. STEARNS. The gentleman yields back. The distinguished
ranking member, the gentleman from California, Mr. Waxman, is
recognized.

OPENING STATEMENT OF HON. HENRY A. WAXMAN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA

Mr. WAxMAN. Thank you, Mr. Chairman.

Today, we are holding a hearing on the loan guarantee provided
by the Department of Energy in 2009 to Solyndra, a U.S. solar
panel manufacturer. And this is an important hearing. Taxpayers
have over $500 million at risk as a result of Solyndra’s bankruptcy.
We need to understand what happened, who should be held ac-
countable, and how we can avoid future losses. We also need to ask
whether Solyndra misled federal officials.

In July, the company’s CEO met with me in my office. He as-
sured me that the company was in a strong financial condition and
in no danger of failing. In fact, he said the company was going to
double its revenues in 2011. I have a hard time reconciling those
representations with the company’s decision to file for bankruptcy
1 month later. Committee staff have now reviewed thousands of
pages of internal documents from the Department of Energy and
the Office of Management and Budget. And they raise a number
of questions. The documents show that under both the Bush ad-
ministration and the Obama administration DOE officials strongly
backed Solyndra. They believed its silicon-free solar panels—Mr.
Chairman, may I have an opportunity to speak?

Mr. STEARNS. Absolutely. Committee will be in order to listen to
the gentleman’s statement.

Mr. WAXMAN. They believe that silicon-free solar panels offered
cost savings and its tubular shape reduced installation costs. And
they thought the internal reviews they conducted and the external
studies they commissions showed Solyndra could compete success-
fully in the global marketplace. Well, these rosy scenarios were not
realized. Today, we will ask why. Is the reason unforeseen develop-
ments in the global marketplace as Solyndra and DOE argue? Or
is the reason sloppy or inadequate vetting, or worse yet, corporate
malfeasance?

By late 2010, both DOE and OMB knew Solyndra was facing dif-
ficulty in meeting its loan obligation. This triggered a vigorous in-
ternal debate about what the government should do to protect the
taxpayers. DOE projected that an immediate liquidation would re-
turn less than 20 cents on the dollar, so they favored restructuring
because of the potential for recovering more of the taxpayers’ in-
vestment. Some OMB officials warned against restructuring on the
grounds that it might not be enough to avoid bankruptcy and de-
fault. Well, that was not an easy decision and we need to ask
whether the right choice was made.

Given the bankruptcy of Solyndra and the dollars now at risk,
we have an obligation to the taxpayer to investigate the transaction
thoroughly. That is why I welcome this hearing and why Ranking
Member DeGette and I have urged Chairman Stearns to hold an-
other hearing where we can question Solyndra’s CEO.
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I disagree vehemently, however, with the policy conclusions my
Republican colleagues have already drawn. They say the collapse
of Solyndra shows the folly of federal investments in solar and
other clean energy technologies, and they argue the government
should not pick winners and losers in the energy marketplace. This
sounds superficially appealing but there is a fundamental flaw in
their logic. The majority of Republicans on this committee deny
that climate change is real. If you are a science-denier, there is no
reason for government to invest in clean energy.

It is ironic that at this very moment in Washington, CEOs of a
number of corporations, including Bill Gates from Microsoft; Mr.
Immelt from GE; Norm Augustine, former Lockheed-Martin chair-
man; Chad Holliday, Bank of America; Tim Solso, CEO of
Cummins, are all here representing American Energy Innovation
Council, and they are calling for major new investments in alter-
native energy and renewable energy so that we don’t fall behind
the Chinese and others who are competing in this area and
outcompeting us.

If you live in reality, you know the world cannot continue its de-
pendence on fossil fuels, that we are in danger of losing this indus-
try to our competitors, especially China. And last month alone, 3
U.S. solar manufacturers have declared bankruptcy because they
couldn’t compete with Chinese companies.

This weekend, the business columnist Steve Pearlstein wrote in
the Washington Post, “listening to the Republicans talk about the
economy and economic policy is like entering into an alternative
universe.” He is right. Republicans on this committee oppose put-
ting a market price on carbon emissions. They oppose EPA regula-
tion of carbon pollution, and now they oppose government invest-
ment that promote clean energy alternatives. That is an economic
dissonance for fledgling clean energy companies that have to com-
pete against both an entrenched fossil fuel industry and heavily
subsidized foreign firms. And it is a grievous blow to our future
prosperity.

Thank you, Mr. Chairman.

Mr. STEARNS. I thank the gentleman. And with that, the opening
statements are concluded. And I ask unanimous consent that the
written opening statements of the members be introduced into the
record, anyone who wishes to do it. Without objection, the docu-
ments will be so entered.

To our witnesses, you are aware that the committee is holding
an investigative hearing, and when doing so has had the practice
of taking testimony under oath. Do you have any objection to tak-
ing testimony under oath?

The chair then advises you that under the rules of the House and
the rules of the committee, you are entitled to be advised by coun-
sel. Do you desire to be advised by counsel during your testimony
today? No. In that case, if you would please rise and raise your
right hand, I will swear you in.

[Witnesses sworn.]

Mr. STEARNS. You are now under oath and subject to the pen-
alties set forth in Title XVIII, Section 1001, of the United States
Code.
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We welcome you to give a 5-minute summary of your written
statement. So with that, Mr. Silver, we welcome you with your
opening statement.

TESTIMONY OF JONATHAN SILVER, DIRECTOR, LOAN PRO-
GRAMS OFFICE, DEPARTMENT OF ENERGY; AND JEFFREY D.
ZIENTS, DEPUTY DIRECTOR FOR MANAGEMENT, OFFICE OF
MANAGEMENT AND BUDGET

TESTIMONY OF JONATHAN SILVER

Mr. SIiLVER. Thank you, Chairman Stearns, Ranking Member
DeGette, and members of the subcommittee. My name is Jonathan
Silver, and I am the executive director of the Loan Programs Of-
fice. I joined with the Department of Energy and took this position
in November of 2009.

In 2005, recognizing that there was a systemic shortage of pri-
vate debt financing for innovative clean energy projects from re-
newable to clean coal to nuclear power, President Bush signed bi-
partisan legislation that established the Title XVII Loan Program.
The program was specifically designed to support next-generation
energy projects, which involved technology and market risks that
private sector lenders often cannot or will not underwrite.

Other governments have recognized the value of such programs
as well. Germany and Canada already operate government-backed
clean energy lending programs. The U.K., Australia, and India
have announced the intent to do the same. But none have been as
aggressive as the Chinese Government, which last year alone pro-
vided more than $30 billion in credit to its country’s largest solar
manufacturers. That is roughly 20 times larger than America’s in-
vestment in the same period. Why is China making this invest-
ment? Because the race for solar manufacturing jobs is a race
worth winning. Over the next few decades, this will become a glob-
al market worth trillions of dollars.

In 1995, the United States manufactured more than 40 percent
of the solar cells and modules sold worldwide. Today, it is 6 per-
cent. Meanwhile, China’s share has grown from 6 percent in 2005
to 54 percent today. China is now home to 5 of the 10 largest solar
panel manufacturers in the world. Seven of the 10 largest are in
Asia. Only 2 are in the United States. It is in this context that we
should discuss the Solyndra transaction.

Solyndra submitted its initial application in 2006. By late 2008,
the Loan Program staff considered Solyndra the most advanced of
the projects it had reviewed and the likely recipient of the pro-
gram’s first loan guarantee. In fact, by the time the Obama admin-
istration took office, the career staff had already established a
timeline for issuing the company a conditional loan commitment in
March of 2009. In March, on the exact schedule that had been de-
veloped during the Bush administration, the program issued
Solyndra a conditional commitment. In September, after several
more months of additional due diligence and documentation, DOE
finalized the loan guarantee. Although I was not at the Depart-
ment at that time, it is my understanding that the transaction
went through nearly 3 years of rigorous internal and external due
diligence, including reviews by a leading independent engineering
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firm, the Department’s own solar experts, and a blue chip law firm
all before any taxpayer funds were put at risk.

The Federal Government was not alone in its assessment of
Solyndra’s potential. Some of America’s most sophisticated profes-
sional investors collectively invested nearly $1 billion in the com-
pany after conducting extensive due diligence of their own, and
again, before any taxpayer dollars were deployed.

In 2009, Solyndra appeared to be well positioned to compete and
succeed in the global marketplace. Solyndra manufactures cylin-
drical thin-film solar cells, which avoided both the high cost of
polysilicon—a critical component in making conventional solar pan-
els—and certain costs associated with installing flat panels. But
polysilicon prices subsequently dropped significantly taking
Solyndra and many industry analysts by surprise and by providing
a significant benefit to several of the company’s Chinese competi-
tors.

These developments made Solyndra’s business model more chal-
lenging. The company took steps to respond, cutting costs even as
revenues increased 40 percent between 2009 and 2010 from $100
million to $140 million. Despite increasing revenue, the company
ran short of cash and faced imminent bankruptcy without an emer-
gency influx of new capital from its investors. The Department of
Energy faced a difficult choice: whether a) to refuse the proposed
terms of that financing ensuring that the company would close and
the government would recover only a small amount of its loan; or
b) to allow the company to take the financing, giving it and its al-
most 1,000 workers a fighting chance at success and the govern-
ment the possibility of a higher recovery on that loan.

After extensive analysis both internally and from independent
market and financial advisors and using the same tools and ap-
proaches that private lenders use in such circumstances, the De-
partment concluded that restructuring the loan gave the U.S. tax-
payer the best chance of being repaid. Unfortunately, the changes
in the solar market have only accelerated. Chinese companies have
flooded the market with inexpensive panels, and Europe, histori-
cally the largest purchaser of solar panels, is in the midst of an
economic crisis that has significantly reduced demand. The result
has been a further and unprecedented 42 percent drop in solar cell
prices in the first 8 months of 2011 alone.

These changes were particularly damaging to Solyndra, and as
you know, the company declared bankruptcy earlier this month.
While we are all disappointed in the outcome, Solyndra’s situation
should not overshadow the professional work that the Depart-
ment’s loan programs have done to date or the need to continue to
find ways to support clean energy in this country.

Developing a robust clean energy manufacturing sector in the
United States is critical to our long-term national interests and one
of the most important tools as our global competitors have already
learned is low-cost financing effectively targeted and deployed. This
isn’t picking winners and losers; it is helping ensure that we have
winners here at all. We invented this technology and we should
produce it here. The question is whether we are willing to take on
this challenge or whether we will simple cede leadership in this
vital sector to other nations and watch as tens of thousands of jobs
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are created overseas. The administration believes this is a battle
we must fight and win.

Mr. Chairman, I thank the members of the committee and I look
forward to answering your questions.

[The prepared statement of Mr. Silver follows:]
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Testimony of
Jonathan Silver, Executive Director
Loan Programs Office, U.S. Department of Energy
Before the
Subcommittee on Oversight and Investigations
Committee on Energy and Commerce
U.S. House of Representatives

September 14, 2011

Thank you Chairman Stearns, Ranking Member DeGette, and members of the Subcommittee.
My name is Jonathan Silver, and I have served as Executive Director of the Loan Programs
Office at the Department of Energy since November 2009,

For most of my career, [ have worked in the private sector, analyzing, financing, and building
pioneering companies in clean energy, telecommunications and advanced manufacturing. I do
this because I believe so passionately that America’s innovators and entrepreneurs are the best
in the world, and need not take a back seat to any other nation.

Background

My office oversees three programs: the Section 1703 and 1705 loan guarantee programs, created
by the 2005 Energy Policy Act and the 2009 Recovery Act, respectively, to support commercial
deployment of clean and renewable energy, and the Advanced Technology Vehicles
Manufacturing loan program — which is helping America’s auto manufacturers and their
suppliers retool and produce new vehicles that will reduce our oil dependence and make us
more competitive.

In 2005, recognizing a systemic shortage of private sector debt financing for certain types of
innovative clean energy projects — from renewables to clean coal to nuclear power — President
Bush signed into law bipartisan legislation that established the Title XVII loan guarantee
program. The program was designed to provide support to these cutting edge industries, which
have great potential to create jobs in whatever country wins the clean energy race, but also
involve technology and market risks that private sector lenders often cannot or will not
underwrite.

Recognizing that support for innovative technologies comes with inherent risks, Congress in
creating the 1705 program appropriated funds to account for such risks. Congress believed that
the overall positive impact that the program, and its many successful investments, would have
on our national clean energy economy outweighed the associated risk.

Other governments have reached the same conclusion. Germany and Canada, for example,
operate government-backed clean energy lending programs. And, in the last several months,
the UK, Australia, and India, have announced their intent to do the same. These programs
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lower the cost of capital for projects utilizing innovative energy technologies, so they will be
more competitive and attractive to private investors.

But no country has been as aggressive as China, which last year, alone, provided more than $30
billion in credit to the country’s largest solar manufacturers through the government-controlled
China Development Bank.! That's roughly 20 times larger than America’s investment in the
same time period. Moreover, this is just what they have announced. China has undoubtedly
extended support well beyond what they have disclosed publicly. Why is China making this
investment? Because the race for solar manufacturing jobs is a race worth winning. Over the
next four decades, this is a global market estimated to be worth trillions of dollars.2

Solyndra Transaction

Solyndra submitted its initial application in 2006, and much of the extensive due diligence on
the transaction was conducted between 2006 and the end of 2008. By late 2008, Solyndra was
considered by those involved in the DOE loan programs to be the project most advanced in the
due diligence process, and the likely recipient of the program’s first loan guarantee. In fact, by
the time the Obama Administration took office in late January 2009, the loan programs’ staff
had already established a goal of, and timeline for, issuing the company a conditional loan
guarantee commitment in March 2009.

After the Obama Administration took office, the Ioan programs’ staff, and their advisors,
continued their comprehensive review of the transaction and, in March 2009, on the exact
timeline that had been developed during the Bush Administration, the program issued
Solyndra a conditional commitment for a $535 million loan guarantee. Subsequently, in
September 2009, following several more months of rigorous and comprehensive due diligence
and documentation by the loan programs’ staff and external advisors, and the raising of almost
$200 million of additional private investment by the company, the transaction reached financial
close and DOE formally issued its loan guarantee.

Although I was not at the Department when the Solyndra loan guarantee was considered or
issued, it is my understanding that the transaction went through nearly three years of rigorous
and exhaustive internal and external due diligence before any taxpayer funds were put at risk.

This included:

* A comprehensive review of the technology and a market study on the international solar
manufacturing industry conducted by RW Beck, a highly respected engineering firm.

* Alegal review by Morrison & Foerster, a large, international law firm with particular
expertise in project finance.

! Bloomberg New Energy Finance, China Development Bank - how it came to be a giant lender to clean
energy, March 11, 2011

2 The IEA 2010 PV technology roadmap cites cumulative installed PV capacity of over 3 terawatts by
2050, and states that PV will reach price parity in many regions by 2020. Assuming prices continue to
decline, this will be a market worth trillions.

2
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¢ And a thorough technology review by the Solar Technologies Program in the
Department of Energy’s Office of Energy Efficiency and Renewable Energy -~ which gave
it the highest rating of any of the solar manufacturing applicants that had applied fora
loan guarantee at that time.

o Multiple financial reviews by Fitch Ratings, Ltd., one of the country’s leading
independent credit rating agencies..

Based on this analysis, the Department concluded that the Solyndra project, while not without
risk, was a worthy and promising project, and that it had demonstrated ~ as required by the
loan programs’ governing statute — a “reasonable prospect” of repaying the government's
loan.

The federal government was not alone in its assessment of Solyndra’s potential. Some of
America’s most sophisticated professional investors collectively invested nearly a billion dollars
in the company after conducting extensive due diligence of their own —almost all of it invested
before a single dollar of taxpayer funds was provided to the company.

Last year, Solyndra was recognized by the Massachusetts Institute of Technology's Technology
Review as one of the "50 Most Innovative Companies in the World" and included by the Wall
Street Journal in its review "The Next Big Thing: Top 50 Venture Backed Companies.” These
were just a few of a long list of other awards and reviews of the company..

Many of the competitive difficulties Solyndra has faced in the two years since it received the
DOE loan guarantee highlight the challenges facing America in global race for clean energy
jobs. In 1995, more than 40 percent of the solar cells and modules sold around the world were
made in the United States.3 Today, only six percent are made here.* In the last 6 years, China’s
market share has grown from 6 percent to 54 percent. China is now home to the world’s
leading solar panel manufacturing company and five of the ten largest in the world. Asia, in
total, is home to seven of the top ten. The U.S. has just two companies on that list.¢

In 2009, Solyndra appeared to be well-positioned to compete and succeed in the global
marketplace. Solyndra manufactured cylindrical, thin-film, solar cells, which avoided both the
high cost of polysilicon—a crucial component used in conventional solar panels — and certain
costs associated with installing flat panels, But polysilicon prices subsequently dropped
significantly, taking Solyndra, and many industry analysts, by surprise” Among the principal
beneficiaries of this pricing environment were four of Solyndra’s Chinese competitors, which

3 Maycock, P.D. (February 2002). “World PV Cell/ Module Production (1988-2011)" PV News.
4 Mints, P. (2011). Photovolatic Manufacturer Shipments, Capacity & Competitive Analysis 2010/2011.
Palo Alto, CA: Navigant Consulting Photovoltaic Service Program. Report NPS-Supply6 (April 2011).
s Mints, P. (2011). Photovolatic Manufacturer Shipments, Capacity & Competitive Analysis 2010/2011.
Palo Alto, CA: Navigant Consulting Photovoltaic Service Program. Report NPS-Supply6 (April 2011).
¢ Bloomberg New Energy Finance, June 1, 2011, JISEA/CSIS/NREL Meeting, Washington DC
7 Bloomberg New Energy Finance, August 2011 Solar Spot Price Index Update, Aug,. 31, 2011

3
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sell polysilicon panels and received $20 billion in credit from the China Development Bank in
the 2010.8

These developments made Solyndra’s business model more challenging. The company
attempted to cut costs and enhanced its sales and marketing efforts, which resulted in increased
sales and revenues. In fact, its revenues increased 40% between 2009 and 2010, from $100m to
$140m. But Solyndra’s efforts to gain market-share left it short of capital and, by the summer of
2010, the company faced the prospect of bankruptcy if it could not secure an influx of new cash.

Unsuccessful in its efforts to raise additional equity, Solyndra approached DOE, in late 2010,
asking DOE to increase its loan commitment. DOE refused, indicating that any additional
funds would need to come from other sources. Solyndra then sought to secure a new $75
million emergency loan from its current equity investors. The proposed new loan provided
terms that were expected to be more favorable to taxpayers than any other financing options
that were available to the company at that time. As is typical in cases where distressed
companies seek new debt financing, the new financing would have priority, in the event of
liquidation, over the company’s existing debt—including the DOE loan guarantee (the
investors’ almost $1 billion of original equity investment was, and remains, subordinated to the
debt owed to the government).

DOE faced a choice: whether to (1) refuse to allow the restructuring, thereby ensuring that
Solyndra would close its doors immediately, and that the U.S. taxpayer would recover only a
modest amount of the loan; or (2) allow the company to accept the emergency financing,
thereby giving it and its almost 1,000 workers a fighting chance at success, and the government
a higher expected recovery on its loan.

The decision was not an easy one, and it was made only after significant analysis and
deliberation, using the same sort of tools and rigor that private sector lenders use in such
scenarios. DOE had commissioned a new and comprehensive analysis of Solyndra’s prospects
in the global solar market (conducted by Navigant, a leading market research firm), and
undertook — with the aid of experienced financial consultants — a complete review of the
company’s financial condition, business plan, and assets.? Both the market study and the
financial modeling suggested that the company’s value as a going concern was greater than
what the government was likely to recover in liquidation at that time. Accordingly, DOE
determined that restructuring the loan guarantee gave the U.S. taxpayer the best chance of
being repaid on the loan.

Unfortunately, changes in the solar market have only accelerated in 2011, since the restructuring
- making it much more difficult for the company to compete. Chinese companies have flooded

8 Bloomberg New Energy Finance, China Development Bank - how it came to be a giant lender to clean
energy, March 11, 2011

? Included among these assets was the partially-complete manufacturing facility that Solyndra was
building using government funds. DOE determined, as part of the restructuring, that the facility would
be more valuable, even in the event of a future liquidation, once complete. Solyndra ultimately completed
construction of this facility ahead of schedule earlier this year.

4
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the market with inexpensive panels, and Europe — currently the largest customer base for solar
panels — has suffered from an economic crisis that has significantly reduced demand and
forced cuts in subsidies for solar deployment that were important to Solyndra’s business model.
The result has been a further and unprecedented 42% drop in solar cell prices in the first eight
months of 2011.2¢

In light of these changes in the solar market, the Department, which was closely monitoring
Solyndra, regularly discussed with the company its need to aggressively cut costs in order to
remain competitive. Of course, as a lender, the Department did not have the ability to mandate
specific cost-cutting measures, and Solyndra itself proved unable to cut its costs sufficiently to
remain competitive. In early September, having failed to raise the additional capital then
needed to continue operations, the company filed for bankruptcy.

Without DOE’s agreement to restructure Solyndra’s loan, the company likely would have faced
bankruptcy much earlier - in December 2010. Restructuring gave them a fighting chance to
compete and succeed, and kept approximately 1000 workers from losing their jobs. In fact,
between December and when they filed for bankruptcy, the company paid its employees and
suppliers more than $200 million ~ money that went into the economy, creating jobs up and
down the supply chain.

While we are all disappointed in the outcome, securing America’s leadership in this vital new
industry requires that we support innovation and deployment. Solyndra’s situation should not
overshadow the great work that the Department’s loan programs have done to date, or the need
to continue to find ways to support clean energy in this country.

The projects supported under the Department’s loan guarantee programs will make meaningful
contributions to our nation. It is important to note that the loan guarantee programs support an
array of technologies and project types, most of which have significantly different risk profiles
than Solyndra. For example, the majority of the projects we have supported in the Section 1705
program are clean power generation facilities that benefit from offtake agreements under which
utilities have made long-term commitments to buy the power they produce.

That said, developing a robust clean energy manufacturing sector in the United States is crucial
to our long-term national interests, and we need to ensure that American companies and
workers are given the tools they need to succeed in this competitive space. And one of the most
important tools — as our global competitors have learned — is low-cost financing, wisely
targeted and responsibly deployed. This isnt picking “winners” and “losers” — it is helping
ensure that we have winners here at all. We invented this technology, and we should produce it
here.

The question is whether we are willing to take on this challenge, or whether we will simply
cede leadership in clean energy to other nations and watch as tens of thousands of jobs are
created overseas. We were once the leaders in this field, and we can be again. As President

10 Bloomberg New Energy Finance, August 2011 Solar Spot Price Index Update, Aug. 31, 2011
5
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Kennedy said of the mission to the moon: “If we are to go only half way, or reduce our sights in
the face of difficulty, in my judgment it would be better not to go at all.”

Mr. Chairman, I thank the members of the committee and I look forward to answering your
questions.
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Mr. STEARNS. Thank you. Mr. Zients?

TESTIMONY OF JEFFREY D. ZIENTS

Mr. Z1ENTS. Chairman Stearns, Ranking Member DeGette, mem-
bers of the subcommittee, thank you for inviting me here today to
testify on OMB’s role in the implementation of the Department of
Energy’s Loan Guarantee Program.

The DOE Loan Guarantee Program authorized by Congress in
Title XVII of the Energy Policy Act of 2005 is a key part of the ad-
ministration’s efforts to promote economic growth and create jobs
across the country and to jumpstart the clean energy economy. As
you know, OMB engages in general oversight of the programs being
executed by federal agencies. Therefore, OMB has been an active
participant in interagency discussions about major milestones and
DOE’s implementation of Title XVII helping to ensure they are con-
sistent with the statutory framework and administration policy.

These interagency discussions are an important forum for asking
tough questions and pressure-testing assumptions, respectful of
DOEFE’s statutory authority to make final programmatic decisions on
Title XVII loan guarantees.

OMB also has a particular statutory role in the Title XVII pro-
gram under the Federal Credit Reform Act of 1990, known as
FCRA. Pursuant to FCRA, OMB reviews and must approve credit
subsidy cost estimates for all loan and loan guarantee programs,
including the credit subsidy cost estimates generated by DOE for
the Title XVII program. OMB ensures that costs are accounted for
appropriately. In performing its statutory role under FCRA, OMB
works closely with agencies’ credit subsidy cost models. Based on
these models, OMB reviews and exercises final approval authority
over credit subsidy costs to ensure that the costs of direct loans and
loan guarantees are presented, and reflect estimated risks, consist-
ently across federal agencies so that taxpayer funds are invested in
a prudent and effective fashion. By contrast, the final decision on
whether to issue the loan or guarantee rests with the agency imple-
menting the applicable program—DOE in the case of Title XVII.

In the Solyndra loan guarantee, OMB’s approval of DOE’s pro-
posed credit subsidy cost was conducted in August and September
of 2009. While I was not directly involved in this aspect of the
transaction, what I have learned since indicates that the approval
process reflected a thorough examination and analysis of DOE’s
calculation of this estimated cost. OMB staff addressed with DOE
a series of specific questions about its analysis. Based on these dis-
cussions, OMB and DOE ultimately agreed on the credit subsidy
cost, and OMB ensured it was budgeted and accounted for appro-
priately. The loan guarantee was then issued in September 2009.

In February 2011, DOE undertook a restructuring of Solyndra’s
debt in light of the acute financial troubles the company was expe-
riencing. OMB’s statutory role in the restructuring transaction was
the same as its role in the original transaction—to ensure that the
credit subsidy cost was appropriately accounted for, consistent with
OMB’s responsibilities under FCRA. OMB worked closely with
DOE to understand the specifics of the proposal before making a
cost determination. DOE ultimately provided information and anal-
ysis to OMB to show that the loan was in imminent default and
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that the restructuring proposal was expected to be less costly to
taxpayers than other options, including liquidation. OMB deter-
mined that DOE’s analysis was reasonable and reflected the infor-
mation as it was understood at that time.

Since then, a challenging global solar market has continued to
affect a number of solar manufacturers, including Solyndra. The
company’s recent announcement that it was suspending operations
and filing for bankruptcy is without a doubt a very unfortunate
outcome and one that will limit the government’s recovery of funds
loaned to the company.

Congress designed the Title XVII Loan Guarantee Program to
fund innovative clean energy projects that might not otherwise re-
ceive the necessary capital for deployment. The program envisions
that while some of these projects might not succeed, others will
contribute to the country’s ability to achieve its clean energy goals.
OMB will continue to work diligently with DOE to help make the
Title XVII program a success and to ensure that the costs associ-
ated with the inherent risks in the program are budgeted and ac-
counted for to protect taxpayers’ interests.

Mr. Chairman and members of the subcommittee, I would be
pleased to answer any questions you have.

[The prepared statement of Mr. Zients follows:]
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BEFORE THE
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UNITED STATES HOUSE OF REPRESENTATIVES

SEPTEMBER 14, 2011

Chairman Stearns, Ranking Member DeGette, Members of the Subcommittee,

Thank you for inviting me here to testify today on OMB’s role in the
implementation of the Department of Energy’s loan guarantee program. The program
aims to accelerate the domestic commercial deployment of innovative and advanced
clean energy technologies at a scale sufficient to contribute meaningfully to the
achievement of our national clean energy objectives —including job creation; reducing
dependency on oil; improving our environmental legacy; and enhancing American
competitiveness in the global economy of the 21st century. Authorized by Congress in
Title XVII of the Energy Policy Act of 2005, the program has received continuing
bipartisan congressional support, including repeated appropriations actions.

This program is a key part of the Administration’s efforts to promote economic
growth, create jobs across the country, and jumpstart the clean energy economy. The
Recovery Act, which aimed to support rapid job creation and other economic activity,
appropriated credit subsidy funds for Title XVII loan guarantees in the credit-
constrained economy. The Administration is making every effort to ensure that the
program’s implementation increases economic growth and promotes clean energy,
while protecting the taxpayers’ interests.

Since its inception in the last Administration, the Title XVII program has
supported a wide variety of energy projects, including 19 solar projects, 5 wind projects,
and 3 geothermal projects across the country. OMB has reviewed each of the deals DOE
has submitted to OMB for loan closing or a conditional commitment. As of September
12,2011, 18 loan guarantees have closed and another 18 projects have received
conditional commitments.

As you know, OMB engages in general oversight of the programs being executed
by federal agencies, particularly the implementation of such critical initiatives as the
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Recovery Act. Therefore, OMB has been a participant in interagency discussions about
major milestones in DOE's implementation of Title XVII, helping to ensure they are
consistent with the statutory framework and Administration policy. These interagency
discussions are an important forum for asking tough questions and pressure-testing
assumptions, respectful of DOE's statutory authority to make final programmatic
decisions on Title XVII loan guarantees.

OMB also has a particular statutory role in the Title XVII program under the
Federal Credit Reform Act of 1990, known as FCRA. Pursuant to Section 503 of FCRA,
OMB reviews and must approve credit subsidy cost estimates for all loan and loan
guarantee programs, including the credit subsidy cost estimates generated by DOE for
the Title XVII program, to ensure that costs are accounted for appropriately. The Title
XVI1I program provides relatively large-dollar guarantees and because their
characteristics, terms, and risks vary greatly from project to project, OMB assesses cost
estimates on a loan-by-loan basis. This is the same approach OMB uses for loans or
loan guarantees of other similar programs that involve large deals or varied structures,
such as those administered by the Overseas Private Investment Corporation and the
Export-Import Bank.

In performing its statutory role under FCRA, OMB delegates the modeling of
credit subsidy costs to agencies, and issues implementing guidance to ensure consistent
and accurate estimates of cost. For new programs or programs issuing their first loans
or loan guarantees, such as the Title XVII program in 2009, OMB works closely with
agencies to create or revise credit subsidy models. Based on these models, OMB
reviews and exercises final approval authority over credit subsidy costs to ensure that
the costs of direct loans and loan guarantees are presented, and reflect estimated risks,
consistently across Federal agencies so that taxpayer funds are invested in a prudent
and effective fashion. By contrast, the final decision on whether to issue the loan or
guarantee rests with the agency implementing the applicable program - DOE in the
case of Title XVIL

With respect to the Solyndra loan guarantee, OMB's approval of DOE's proposed
credit subsidy cost was conducted in August and September of 2009. While I was not
directly involved in this aspect of the transaction, what I have learned since indicates
that the approval process reflected a thorough examination and analysis of DOE’s
calculation of this estimated cost. In particular, it is my understanding that OMB’s
review of the cost estimate was informed by the terms and conditions of the loan
guarantee agreement, a credit rating report from an independent credit rating agency,
additional independent reports on the engineering aspects of and market conditions
surrounding Solyndra’s proposal, and a proposed credit subsidy cash flow analysis by
DOE. OMB staff addressed with DOE a series of specific questions about its analysis,
including those focusing on the financial relationship between Solyndra and its project
finance subsidiary, the liquidation analysis underlying DOE’s proposed estimates, the
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customer contracts Solyndra had lined up, the market trends in prices for solar panels,
and field testing of greater efficiencies and lower installation costs associated with the
unique design of Solyndra’s panels. Based on these discussions, OMB and DOE
ultimately agreed on the credit subsidy cost, and OMB ensured it was budgeted and
accounted for appropriately. The loan guarantee was then issued in September 2009,

In February 2011, DOE undertook a restructuring of Solyndra’s debt in light of
acute financial troubles the company was experiencing. OMB's statutory role in the
restructuring transaction was the same as its role in the original transaction —to ensure
that the credit subsidy cost was appropriately accounted for, consistent with OMB’s
responsibilities under the FCRA. OMB worked closely with DOE to understand the
specifics of the proposal before making a cost determination. DOE ultimately provided
information and analysis to OMB to show that the loan was in imminent default, and
that the restructuring proposal was expected to be less costly to taxpayers than other
options, including liquidation. OMB determined that DOE's analysis was reasonable,
and reflected the information as it was understood at that time.

Since then, a challenging global solar market has continued to affect a number of
solar manufacturers, including Solyndra. The company’s recent announcement that it
was suspending operations and filing for bankruptcy is without a doubt, a very
unfortunate outcome, and one that will limit the Government's recovery of funds
loaned to the company. While DOE maintains primary responsibility for monitoring
the specifics of each loan guarantee, OMB has discussed with DOE the status and
implications of Solyndra’s financial condition, and worked diligently with DOE to
ensure that changes in market conditions and other factors that have affected this deal
have been appropriately accounted for in the budget through the annual re-estimate
process, as is done with all federal loan guarantees.

Congress designed the Title XVII loan guarantee program to fund innovative
clean energy projects that might not otherwise receive the necessary capital for
deployment. The program envisions that while some of these projects might not
succeed, others will contribute to the United States” ability to achieve its clean energy
goals. OMB will continue to work diligently with DOE to help make the Title XVII
program a success, and to ensure that the costs associated with the inherent risks in the
program are budgeted and accounted for to protect taxpayers’ interests.

Mr. Chairman and Members of the Subcommittee, I would be pleased to answer
any questions you may have.
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Mr. STEARNS. I thank the gentleman, and I will start with open-
ing questions. And they are directed to you, Mr. Silver, and if you
could possibly just answer yes or no.

In your testimony, you claim that some of Solyndra’s due dili-
gence was done by the end of the Bush administration. Is that cor-
rect?

Mr. SILVER. Yes, the application was received——

Mr. STEARNS. Yes, that is all I need. Isn’t it true, though, that
at the end of the Bush administration a DOE Credit Committee
met on January 9, 2009, to consider the Solyndra guarantee? Were
you aware of that?

Mr. SILVER. The Credit Committee is made up of——

Mr. STEARNS. No, I am not asking you—just answer the question.

Mr. SILVER. Which met in early 2009——

Mr. STEARNS. Right. OK, so you agree. That Credit Committee
recommended that the Solyndra loan guarantee be remanded to the
Loan Programs Office stating, “The number of issues unresolved
make a recommendation for approval premature at this time.”
Were you aware of the Credit Committee’s meeting when you sub-
mitted your testimony to the committee this morning?

Mr. SILVER. I was. And, as I said, Congressman, I was not there
at the time, but it is my understanding that it was not—it was re-
manded back for additional data——

Mr. STEARNS. No, I am asking the questions. I just need a yes
or no.

Mr. WAXMAN. Let him give the answer.

Mr. STEARNS. Well, I think he has given an answer. In an email
sent a few days after the January Credit Committee meeting, a
member of that Credit Committee sent an email to his fellow mem-
bers. In that January 13, 2009, email he states, “After canvassing
the committee, it was a unanimous decision not to engage in fur-
ther discussions with Solyndra at this time.” Do you understand
that the Credit Committee in the Bush administration essentially
decided that the due diligence was not complete at this point?

Mr. SILVER. No, Mr. Chairman. In fact, the Credit Committee
that you are referring to, as I said, made up of a group of career
professionals is also exactly the same Credit Committee that then
approved——

Mr. STEARNS. I understand that, but the point is what I just
quoted to you is the truth, isn’t that correct? That quote is accu-
rate?

Mr. SILVER. I don’t—haven’t seen that email, sir.

Mr. STEARNS. OK.

Mr. SILVER. I wasn’t there at the time.

Mr. STEARNS. Well, you can assure it is. And the DOE should
quit talking with Solyndra. That was the recommendation. Now,
Mr. Silver, in your testimony, you stated that regarding Solyndra,
“Much of the extensive due diligence on the transaction was con-
ducted between 2006 and the end of 2008.” I would like to bring
this information to your attention. Isn’t it true that the Loan Pro-
grams Office didn’t hire its first federal employee until August 1,
20077

Mr. SILVER. I am not aware of that but it sounds about right.
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Mr. STEARNS. OK. If you don’t know, we can provide this infor-
mation. We provided it to the committee staff through a
PowerPoint presentation. Now, by the end of 2007, isn’t it true that
the office had only 8 federal employees?

Mr. SILVER. Again, I don’t know the exact numbers.

Mr. STEARNS. OK. So who was doing all this extensive due dili-
gence that you keep talking about in 2006 and 7 at the loan pro-
gram?

Mr. SiLVER. Well, sir, the Department—if you would like an an-
swer to that question

Mr. STEARNS. Sure.

Mr. SILVER [continuing]. The Department is made up of 115,000
working professionals, including about 70,000 scientists a number
of whom are solar experts

Mr. STEARNS. But the DOE Credit Committee was the respon-
sible authority for approving the credit of Solyndra. Isn’t it

Mr. SILVER. No, actually——

Mr. STEARNS. OK.

Mr. SILVER [continuing]. Technically, sir, the Credit Committee
actually simply reviews a transaction and recommends it

Mr. STEARNS. Right.

Mr. SILVER [continuing]. For approval.

Mr. STEARNS. I think we have established they did not think
they should go ahead. Isn’t it also true that during that time pe-
riod, DOE was reviewing the 140 or so applications that it received
in response to its first solicitation, how did DOE have time to do
extensive due diligence on Solyndra from 2006 to 2007 like you in-
dicated? That baffles us.

Mr. SILVER. If you will give me a moment to explain, I think I
can. The 2006 solicitation resulted in 143 submissions. The loan
program staff and others at the Department reviewed those for eli-
gibility, which is a thinner review than the full due diligence, and
recommended 16 applications to file a full application.

Mr. STEARNS. But

Mr. SILVER. Eleven did so. Solyndra was one of those and the De-
partment conducted due diligence on all of those 11.

Mr. STEARNS. But Mr. Silver, isn’t it true the first draft of the
independent marking report wasn’t even submitted until March
2009? You were there. Isn’t that correct?

Mr. SILVER. No, I was not there at that time, sir. It is my under-
standing, though, from reviewing the record that there were sev-
eral market research reports that were directly relevant that were
used as the basis for assessment, and there was subsequently a di-
rect marketing report done for the project, which was produced in
the time frame

Mr. STEARNS. Our records show an independent engineer report
that you cited in your testimony was submitted in early January
2009. Is that correct?

Mr. SILVER. I think that is the case, yes, sir.

Mr. STEARNS. The due diligent legal memorandum submitted by
the Morrison and Forester, which you have also cited in your writ-
ten testimony, that also was submitted in early 2009, correct?

Mr. SILVER. I believe that is the case.
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Mr. STEARNS. Given this, how do you explain the statement in
your testimony that the extensive due diligence was conducted in
2006 and 2008?

Mr. SILVER. Actually, I didn’t say it was conducted in 2006. I
said the application was receive in 2006 and due diligence began
and continued from late 2007 through 2008. It would be logical for
the reports that you are making reference to here to be completed
after that work was done during that period.

Mr. STEARNS. Well, Mr. Silver, I think my time has expired, but
I think what we have established is that the Credit Committee
during the Bush administration found the Solyndra deal to be pre-
mature and remanded it for further work. And we have all the evi-
dence and all the clear evidence, so we are a little puzzled with
your opening statement. With that, my time has expired and I rec-
ognize the ranking member, Ms. DeGette.

Ms. DEGETTE. Thank you very much, Mr. Chairman.

I would like to start my questions by asking unanimous consent
to put the Credit Committee Recommendation that the chairman
referred to into the record so that we can know what we are talk-
ing about.

Mr. STEARNS. By unanimous consent, so ordered.

[The information follows:]
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Solyndra Fab 2, L.L.C

Credit Committee Recommendation

From: Chairman Loan Guarantee Credit Committee ﬂ\i&
To:  Director Loan Guarantee Program Office

Subject: Credit Committee Recommendation re: Solyndra Fab 2 LLC, solar
photovoltaic power panel project for a loan guarantee of $ 535,000,000.

On January 9, 2009, the Credit Committee convened to consider the referenced project
for a loan guarantee of $535,000,000 under Title XVII of the Energy Policy Act of 2006.
On January 9, 2009, following a presentation to the Credit Committee and further )
deliberations among its members, the committee reached the following conclusions:

o The apparent haste in recommending the project meant that certain LGPO
credit procedures were not adhered to. Of particular concern were the
receipt of the Finai Credit Committee Paper and Credit Committee
policies and procedures without the requisite advanced notice.

s While the project appears to have merit, there are several areas where the
information presented did not thoroughly support a finding that the project
is ready to be approved at this time: .

1. There is presently not an independent market study addressing
long term prospects for this specific company beyond the sales
agreement already in place. Since the independent credit
assessment raised the issue of obsolescence in marketing this
project it is important to have an independent analysis of that issue

" as well as the current state of the competitive market.

2. While the sales agreement is said to have been analyzed by the
outside legal advisor assigned to this case, the committee did not
have access to this document.

3. There are questions regarding the nature and the strength of the
parent guarantee for the completion of the project.

4. While it is encouraging to see the apparent progress in the
development of the product at the Fab 1 facility, there is concern
regarding the scale-up of production assumed in the plan for Fab 2.

The Credit Committee is appreciative of the hard work done by the origination staff, but
believes that the number of issues unresolved makes a recommendation for approval
premature at this time. Therefore, the committee, without prejudice, remands the project
to the LGPO for further development of information addressing the issues outlined

above.
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Ms. DEGETTE. Thank you very much.

Mr. Silver, I had staff hand you a copy of this Credit Committee
Recommendation. Have you seen this document before?

Mr. SILVER. No, ma’am, I have not.

Ms. DEGETTE. OK. This is the document that the chairman was
referring to where the Credit Committee remanded the project to
LGPO that they denied the application and they remanded it for
more information. That is the thing the chairman was referring to.
And it was also the information that he had up on the screen. It
was from this memo. Now, as I read this document, it says, “While
the project appears to have merit, there are several areas where
the information presented did not thoroughly support a finding, but
the project is ready to be approved at this time.” And then it lists
4 areas that it says need to be supplemented. Do you see that?

Mr. SILVER. Yes, ma’am.

Ms. DEGETTE. And then at the bottom is said, “the Credit Com-
mittee is appreciative of the hard work done by the origination
staff but believes the number of issues unresolved makes the rec-
o}rlnn‘gendation for approval premature at this time.” Do you see
that?

Mr. SILVER. I do.

Ms. DEGETTE. And then it concludes, “Therefore, the committee,
without prejudice, remands the project to the LGPO for further de-
velopment of information addressing the issues outlined above.
Correct?

Mr. SILVER. Yes, ma’am.

Ms. DEGETTE. So this document is not a complete denial of the
application; it is remanding it for more information, correct?

Mr. SILVER. Not only is it not a complete denial, it would be typ-
ical of a credit committee in both the public and the private sector
to perform its function in exactly this way. If they believed addi-
tional data was

Ms. DEGETTE. And was that data eventually developed and sub-
mitted to the DOE? No?

Mr. SILVER. The——

Ms. DEGETTE. The data that was requested

Mr. SILVER. The data was additionally developed and the sum-
mary of that data was represented to the Credit Committee.

Ms. DEGETTE. And subsequently, in March of 2009, the applica-
tion was approved, correct?

Mr. SILVER. Yes, ma’am.

Ms. DEGETTE. And was that data submitted as part of that appli-
cation, this data that was requested?

Mr. SILVER. Again, I wasn’t there, but it is my understanding
that that was the case.

Ms. DEGETTE. OK, thank you. Now, I wanted to ask you a couple
of questions about what kind of policies and incentives that we
need to have in the United States to promote competitiveness in
the clean energy market? This is what you talked about in your
testimony. In your written testimony, what you said was in be-
tween 1995 and 2010, the share photovoltaic cells and panels man-
ufactured in the U.S. dropped from over 40 percent to just 6 per-
cent. We have seen this with some Colorado companies that are
trying to develop solar but they can’t actually find cells that are
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manufactured in this country. Since 2005, China’s market share
has actually increased from 6 percent to 54 percent, and half of the
world’s 10 largest solar panel manufacturers are now Chinese. So
the question I have is what does that tell us about the state of play
in the solar manufacturing industry?

Mr. SILVER. Congresswoman, I think it tells us that the rest of
the world takes this industry and this industry opportunity enor-
mously seriously, has a multi-decade perspective on its importance,
believes, as we do, that it will be a multi-trillion-dollar market that
will generate tens of thousands of jobs and is deeply committed to
it.

Ms. DEGETTE. Now, what is the Chinese Government doing that
you know of to provide support to its solar industry?

Mr. SILVER. The Chinese Government has already committed up
to $30 billion of credit to its 4 or 5 largest solar panel manufactur-
ers. It generally and frequently provides both zero-cost financing,
occasionally free land, and other kinds of incentives and subsidies
to that sector.

Ms. DEGETTE. And does cheap labor play a part in China’s abil-
ity to dominate the world market on this solar development?

Mr. SILVER. It certainly has in the past and cheap labor does
play a material role in other parts of the world in their competi-
tiveness. Increasingly, however, the challenge is becoming one re-
lated to government support for the industry itself, financially.

Ms. DEGETTE. So it is not as much cheap labor as capital that
the Chinese Government is providing in your view?

Mr. SILVER. Correct. Access to inexpensive debt capital, yes,
ma’am.

Ms. DEGETTE. OK. So based on your experiences at DOE and the
private sector and your understanding of initiatives of other gov-
ernments like China, do you really think it is worth us having poli-
cies like this Title XVII Loan Program and other policies to support
solar or should we just walk away from it altogether as a govern-
ment?

Mr. SILVER. I can’t imagine a scenario in which we would will-
ingly as a country walk away from what will be undoubtedly one
of the largest if not the largest industries in the world over the
next several decades.

Ms. DEGETTE. Well, do you think though that there is any way
we can actually compete?

Mr. SILVER. Yes, we have an incredibly strong and innovative
workforce, but what we have got to be able to support not only in-
novation at the R&D level, we also have to be able to support com-
mercial deployment. Without commercial deployment, we cannot
continue to recognize the benefits that come from innovation.

Ms. DEGETTE. So irrespective of the details of the Solyndra case
which are still unfolding to this day, you think that these kinds of
loan-support programs are important to development of the U.S.
solar energy and jobs. Is that right?

Mr. SiLVER. I think they are critical. They are only part of the
fabric of what is necessary but they are critical.

Ms. DEGETTE. Now, Mr.—pronounce your name for me.

Mr. Z1ENTS. Zients.
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Ms. DEGETTE. Zients. Mr. Zients, I wanted to ask you because
you talked about this Title XVII funding and there are a number
of other projects that are receiving—and I believe over 40. Has that
worked in other projects? Is it working in other loan situations?

Mr. ZiEnTS. Well, the program is, as you know, relatively new,
so loans have recently closed for the most part. And we have every
reason to be optimistic that the portfolio as a whole will perform.

Ms. DEGETTE. And how large is the portfolio as a whole?

Mr. Z1ENTS. I defer to Jonathan on specific numbers. I think you
have a good estimate in what you said.

Ms. DEGETTE. Thank you very much. Thank you, Mr. Chair.

Mr. STEARNS. The gentleman from Texas, Mr. Barton, is recog-
nized for 5 minutes.

Mr. BARTON. Thank you, Mr. Chairman.

Just for the record, are you two gentlemen career civil service
employees or are you political appointees?

Mr. SILVER. Political appointees, sir.

Mr. Z1ENTS. Political appointee.

Mr. BARTON. Both, OK. Chairman Stearns alluded to this but I
want to follow up a little bit. While President Bush was still in of-
fice on January the 9th of 2009, the Credit Committee, which is a
part of the Department of Energy I believe did recommend against
going forward with the Solyndra loan. Less than 2 months later,
on March the 12th of 2009, the Credit Committee conditionally ap-
proved the loan. First of all, is that factually correct?

Mr. SILVER. The timeline is correct, sir. The Credit Committee—
the first Credit Committee that met did not reject the loan. They
remanded it back for further analysis. But your timeline with re-
spect to the 2 Credit Committees is correct.

Mr. BARTON. The individuals that are on the Credit Committee,
are those political appointees or civil service?

Mr. SILVER. Civil service.

Mr. BARTON. OK. Were the 2 Credit Committees identical in
their makeup?

Mr. SILVER. I believe that to be true.

Mr. BARTON. So the same people in the same agency—to use
your terminology—needed additional information—or anyway, they
did not approve it in January but in March, the same committee
made up of the same people did approve or conditionally approve.
That is correct, right?

Mr. SILVER. No, sir. Technically, the Credit Committee does not
approve a conditional commitment. The Credit Committee rec-
ommends a transaction for approval, which is then further re-
viewed by a group called the Credit Review Board, the CRB, and
they

Mr. BARTON. Well, instead of putting up a red light, they put up
a green light or at least a yellow light?

Mr. SILVER. They indicated that the initial questions that had
been—they had raised in the first meeting had been addressed.
And they——

l\c/llg' BARTON. All right. Now, what changed in the intervening pe-
riod?

Mr. SILVER. Additional due diligence was conducted——

Mr. BARTON. Specifically, what changed?
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Mr. SILVER. Well, as I say, additional due diligence was con-
ducted

Mr. BARTON. Well, specifically, what additional due diligence?

Mr. SILVER. Market—additional market research was developed
and——

Mr. BARTON. Is that available and does the committee staff have
it?

Mr. SILVER. I believe the committee staff has it. We have turned
over over 35,000 pages of materials.

Mr. BARTON. But for purposes of this hearing under oath you are
saying that what changed is additional information that wasn’t
available in January became available in the intervening period, is
that correct?

Mr. SILVER. Additional due diligence was done

Mr. BARTON. But additional due diligence doesn’t cut it, OK? We
need, you know, half a billion dollars was not supported in January
under the Bush administration was supported, conditionally rec-
ommended in March. We know the one thing changed is that the
President changed. We know that changed.

Mr. SILVER. I will be happy to get back to you, sir, with the addi-
tional information——

Mr. BARTON. But due diligence is a generic term.

Mr. SILVER. Well, it is a generic term but it covers very specific
things, particularly research on market conditions, financial condi-
tions, technical

Mr. BARTON. Is it possible that one of the things that changed
was political influence?

Mr. SILVER. I don’t believe so, sir. I wasn’t there but there is no
indication in the record——

Mr. BARTON. Nobody commented to the White House that this
project should go forward? There were no supporters of the Presi-
dent that stepped forward and had meetings and there were no
White House officials that encouraged people at the Department of
Energy to just—this was all done under a bubble top and purely
on merit?

Mr. SILVER. Well, sir, I can’t speak to that because I wasn’t
there, but what I will say to you is that the loan program career
staff that was doing—did the work in 2008 under a Republican-ap-
pointed CFO continued to do that work under the same individual
who was a——

Mr. BARTON. Well, let me ask one final question because my time
is about to expire. Is it typical of a loan guarantee that a project
1) gets a half a billion dollars, and 2) that half a billion is 2/3 of
the cost of the project, and 3) that the federal obligation is subordi-
nated to private sector capital, which is a direct violation of federal
law?

Mr. SiLVER. There is no typical, sir, in answering that because
every project financing is different and depends on the size, struc-
ture, and the technology that is being——

Mr. BARTON. So if myself and Mr. Scalise and Mr. Gardner and
maybe for good measure Mr. Markey and Mr. Dingell put together
a deal and asked for a half a billion dollars, it is acceptable under
this program for it to be approved?
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Mr. SILVER. Well, sir, if you had a legitimate project that went
through——

Mr. BARTON. I think we could have a legitimate project that
wouldn’t go bankrupt within 2 years.

Mr. SILVER. If you had a project that met the criteria of the solic-
itation and was deemed to be eligible and went through technical,
legal, financial regulatory and other kinds of due diligence and was
deemed to be a potential process, then perhaps yes.

Mr. BARTON. OK. Thank you, Mr. Chairman.

Mr. STEARNS. I thank the gentleman. The distinguished ranking
member, Mr. Waxman, is recognized for 5 minutes.

Mr. WaXMAN. Thank you, Mr. Chairman.

As T understand it, in 2005, the Congress passed the Loan Guar-
antee Program. We did this on a bipartisan basis because we want-
ed to move forward with these enterprises that would give us re-
newable and alternative energy rather than continue our reliance
on fossil fuels. The idea of a loan guarantee is that we want them
to borrow the money but we know there is an inherent risk in a
new startup. Isn’t that correct, Mr. Silver?

Mr. SILVER. Yes, sir. When Congress set up the program, it set
it up specifically to compensate for the lack of debt financing for
innovative energy and recognized the inherent risks in that by pro-
viding credit subsidy, which is essentially loan loss reserve.

Mr. WAXMAN. No one wants to go and invest in the market in
a solar energy, wind power, anything else, unless they know it is
really going to return the investment and give them a profit. So the
government has decided we will help these groups get started be-
cause it is important for our Nation to move to alternative energy.

Mr. SILVER. I agree with that and I would only add one caveat.
We don’t actually start these companies. They—the private sector
does. In the case of Solyndra, almost a billion dollars of private eq-
uity had gone into this company before the government made its
loan. And all the transactions that we work on have very, very sig-
nificant private capital behind them.

Mr. WAXMAN. I was taken aback by the figure that between 1995
and 2010 the share of photovoltaic cells and panels manufactured
in the United States dropped from 40 percent to just 6 percent. At
the same time just since 2005, China’s market has increased from
6 percent to 54 percent. So half of the world’s largest 10 solar panel
manufacturers are now Chinese. And we would like to be able to
compete as well. And I gather your answer to Ms. DeGette is one
of the reasons that China is outmaneuvering us is that the govern-
ment is putting a lot more money behind their solar industry than
we are doing. Is that right?

Mr. SILVER. Yes, sir. As I said, China has committed at a min-
imum $30 billion from the China Development Bank and another
several billion

Mr. WAXMAN. And that is 20 times more than we are providing
by way of any subsidies or loan guarantees.

Mr. SILVER. At least because there are other subsidies and incen-
tives that the Chinese Government provides as well.

Mr. WaAXMAN. Well, who would be against such a thing? Well, I
will tell you who would be. Entrenched fossil fuel industry wouldn’t
like this. This is competition for them. And I think that is playing
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a part in some of the reactions that I am hearing. But one of the
key issues of this investigation, as identified by Chairman Stearns,
has been whether DOE issued the Solyndra loan guarantee as a
favor to George Kaiser, a major donor to President Obama’s cam-
paign. These are serious allegations. Mr. Stearns said the adminis-
tration gives “some of this money out to people who are either con-
tributors or strong supporters.” And he implied that the Solyndra
loan decision was based on political favoritism.

Before I ask you about these allegations, I would like to get a bit
of background on this loan guarantee. My understanding is
Solyndra applied to this loan in 2006 when Bush was president.

Mr. SILVER. That is correct, sir.

Mr. WAXMAN. And the DOE invited the company to submit a full
application to the program in October 2007.

Mr. SILVER. Yes, sir.

Mr. WAXMAN. And December 4, 2008, DOE documents outline
the Solyndra loan as one of the three highest priorities of the next
45 days. And all of this took place during the Bush administration.

Mr. SILVER. Yes, sir.

Mr. WAXMAN. Now, in fact, January 5, 2009, email to a DOE offi-
cial, John Scott of Solyndra, said, “We think that a public an-
nouncement would acknowledge the hard work of the existing ad-
ministration and the appointees in DOE and the LGPO as well as
benefit Solyndra’s fundraising efforts for the equity contribution.”
And in this email Mr. Scott was talking about the Bush adminis-
tration. But the fact that the loan didn’t close until President
Obama took office seems to have given rise to allegations of polit-
ical favoritism. Well, this Kaiser Group wasn’t the only private in-
vestment. A lot of the investment came from another group that is
called Madrone, and that is a Walton family. They give to Repub-
licans. But they were looking to make an investment in a loan that
was being guaranteed by the Federal Government.

I would like to you ask you, Mr. Silver and Mr. Zients, about
your interactions with Mr. Kaiser and his impact on this loan. Did
you or your staff have any interaction with Mr. Kaiser relating to
the Solyndra loan guarantee?

Mr. SiLVER. Well, sir, as I said before, I was not here at that
time. But no, I have never met or spoken to the man. And as I un-
derstand from my staff, neither have they.

Mr. WAXMAN. And the staff of civil servants?

Mr. SILVER. Yes, sir.

Mr. WAXMAN. Who have been around——

Mr. SILVER. Yes.

Mr. WAXMAN [continuing]. Even to the time of the Bush adminis-
tration. Mr. Zients, is that the same answer for you?

Mr. Z1ENTS. Same for me, both personally and my knowledge of
the OMB staff interaction.

Mr. WaxXMAN. Did either of you instruct anyone to give the loan
guarantee to Solyndra or restructure the loan because of the dona-
tions to the President by Mr. Kaiser?

Mr. SILVER. No, sir.

Mr. Z1ENTS. No.
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Mr. WAXMAN. Did anyone in the administration instruct you or
your staff to grant or restructure the loan guarantee because of the
donations to the President by Mr. Kaiser?

Mr. SILVER. No, sir.

Mr. Z1ENTS. No.

Mr. WAXMAN. Are you aware of anything that would suggest that
Mr. Kaiser’s donations to the President were a factor in deter-
mining whether to grant the Solyndra loan guarantee?

Mr. SILVER. No, sir. Again, I wasn’t there but I have no reason
to believe that.

Mr. Z1ENTS. I was not actively involved but have no reason to be-
lieve that.

Mr. WAXMAN. Can you assure us if the Solyndra decisions were
made on the merits and that there was no favoritism shown to-
wards Solyndra for any reason?

Mr. SILVER. It is my understanding that that is correct.

Mr. ZIENTS. My understanding is the same.

Mr. WAXMAN. Our chairman has made some serious allegations.
I think the real question before us is whether the vetting was done
appropriately and whether it was done based on full representation
by Solyndra about their economic viability. And I don’t think we
ought to use this failure of this particular guarantee to discredit
was it an important loan guarantee in order to move to be able to
compete in this area with China and to move our country away
from dependence on fossil fuel.

Thank you, Mr. Chairman.

Mr. STEARNS. I thank the gentleman. Dr. Burgess, the gentleman
from Texas, recognized for 5 minutes.

Mr. BURGESS. And I thank the chairman. And I will agree with
Ranking Member Waxman. We do want the availability of solar at
the retail level of this country. I look forward to the day where I
can reduce my electricity bill by putting some type of solar panel
on my roof or in my yard, but have we advanced that vision of the
future with the activities that have occurred in regards to this case,
and in particular, the jurisdictions for which you two are respon-
sible for, the Department of Energy and the Office of Management
and Budget, which does have the responsibility for direct oversight?

Now, Mr. Zients, in your testimony to us today, you talk about
pressure testing I believe when you were talking about the inter-
agency discussions, an important forum for asking the tough ques-
tions and pressure-testing assumptions. Well, let us think about
that for a moment. A lot of emails that have now been produced
to the committee, to the committee staff, and in going through
those, we keep coming up against the notion that there was pres-
sure all right but this is a pressure cooker. This wasn’t a pressure
test. This was we got to get this thing out the door because we
have got a groundbreaking. And it might involve a trip by the
President or a satellite appearance by the Vice President. So yes,
there was pressure but it was pressure applied in pushing this
thing out the door. In retrospect, was that the wrong kind of pres-
sure to apply?

Mr. ZIENTS. Are there specific emails that you are referring to?

Mr. BURGESS. Yes, I would be happy to do that.

Mr. Z1ENTS. Can I get a copy?
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Mr. BURGESS. Were we providing him a copy of those emails? I
think we are. I don’t want to reference anyone’s name because that
is not appropriate.

Ms. DEGETTE. Mr. Chairman, if I could be provided a copy of
those emails, that would be helpful.

Mr. BURGESS. Will do it. We will be glad to do it.

N Mr. ZIENTS. I am just looking at the top line at the dates
ere

Mr. BURGESS. These are all available.

Mr. ZIENTS [continuing]. They appear to be in the August time
frame where I am not, best of my knowledge, and the author of any
of these emails are actually even on any of these emails as I was
not actively involved. So I will comment but I don’t know the inten-
tion of any specific email.

At that period of time, OMB was playing its statutory role under
FCRA to ensure that an appropriate credit subsidy score was given
to the project. So this is not about whether the loan should go for-
ward or not. This is about the accounting for the loan. And there
was some scheduling requests from the VP’s office and the VP’s of-
fice was interested in potentially being part of an announcement of
the closing of the very first loan. But I want to be crystal clear as
to my understanding from my interactions with the staff in prepa-
ration for this hearing that those scheduling requests had no im-
pact whatsoever on the credit subsidy score that was given to this
project. OMB staff, based on its analysis, decided to increase the
credit subsidy score to make it more conservative and DOE agreed
with that, so the closing occurred after OMB staff had done a thor-
ough analysis of the credit subsidy score and decided to increase
the credit subsidy score to make it more conservative.

Mr. BURGESS. Well, let us

Mr. Z1ENTS. But the scheduling logistics had not been——

Mr. BURGESS. I am running out of time. Let me just reference
August 27, 2009, 4:40 p.m., and this is an email from someone in
OMB—“as long as we make it crystal clear to the Department of
Energy that this is only in the interest of time, there is no prece-
dent set that I am OK with it, but we also need to make sure that
they don’t jam us on later details so there isn’t time to negotiate
those, too,” implying that there was pressure placed upon

Mr. Z1ENTS. Well, again, not being involved and not being on this
email chain, I think what is clear is that OMB staff was—to the
best of my understanding based on my discussions with OMB staff
because 1 was not actively involved—comfortable with the credit
subsidy score, which is the statutory responsibility of OMB, and in
fact, the credit subsidy score was increased during the period of
time——

Mr. BURGESS. Yes, and with all due respect, sir

Mr. ZIENTS [continuing]. And DOE agreed with that——

Mr. BURGESS [continuing]. It doesn’t sound like they were com-
fortable. They say it is in the interest of time. This time we will
let it go, but tell those guys over at DOE that they are not going
to jam us on this also.

Mr. ZIENTS. In preparation for this hearing, I talked to the OMB
career staff and no one hesitated in my discussions with them as
to whether they were comfortable with the final determination of
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the credit subsidy score for this project. And as I said, the credit
subsidy score was increased—i.e., made more conservative—as a
result of the OMB analysis and DOE agreed with that.

Mr. BURGESS. Let me just in the remaining time, Mr. Silver, ask
you, this is the filing with the SEC on the S-1 report from March
2010 on the planned initial public offering, and Solyndra’s auditor,
PricewaterhouseCoopers, stated the company’s S-1 amended,
“though the company has suffered recurring losses from operations,
negative cash flow since inception, it has a net stockholder deficit,
and it raised substantial doubt about its ability to continue as
going concern,” did this prompt any curiosity on your part or did
it change anything about the Department of Energy’s behavior
about this application?

Mr. SILVER. Well, let me respond first, Congressman, as a former
venture capitalist and tell you that frequently companies, particu-
larly high-growth companies like Solyndra, will make filings for
companies that, while they are growing rapidly, still are continuing
to burn case. A going concern review by an independent auditor
is—accompanies that kind of scenario. I should also point out that
in the time frame

Mr. BURGESS. Sir, I am going to run out of time, but with all due
respect, venture capital is different from a government investment,
a taxpayer subsidy

Mr. STEARNS. The gentleman’s time has expired.

Mr. BURGESS. This is a different universe and your response as
a venture capitalist is likely not consistent with being a good stew-
ard of the taxpayers’ money. And I will yield back to the chairman.
Thank you.

Mr. STEARNS. The gentleman yields back. We recognize the chair-
man emeritus of the Energy and Commerce Committee, the gen-
tleman from Michigan, Mr. Dingell, for 5 minutes.

Mr. DINGELL. You are most kind. Thank you, Mr. Chairman. I
am very pleased to see that we are having proper oversight and it
is my hope as we move forward that if the majority has evidence
of wrongdoing, they will present it to us so we can take proper ac-
tion.

Mr. Silver, you say in your testimony that Solyndra first applied
for a guaranteed loan in 2006 when President Bush was still in of-
fice, is that correct?

Mr. SILVER. Yes, sir.

Mr. DINGELL. I understand you had people who worked within
the Loan Program Office and who do the due diligence on deter-
mining the quality and feasibility of loan applications. Are these
people political appointees?

Mr. SILVER. No, sir, career——

Mr. DINGELL. They are career?

Mr. SILVER. And analysts and advisors.

Mr. DINGELL. Good. So the staff reviewing application for a guar-
anteed loan over the past 5 years are not political appointees but
instead are rather career, nonpolitical employees who serve from
administration to administration, is that right?

Mr. SILVER. Yes, sir.

Mr. DINGELL. All right. Now, although I understand that you
haven’t yet been at the loan office, is it your assessment that the
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guaranteed loan was awarded based on the project proposal and
the strength of the application and not on any political influence?
Remember, you are under oath.

Mr. SILVER. To the best of my knowledge—and as you point out
I wasn’t there—but to the best of my knowledge, yes.

Mr. DINGELL. OK. So nonpolitical career Department of Energy
employees while serving under the Bush administration rec-
ommended a timetable to award Solyndra a guaranteed loan. Was
this the timetable against which the loan was eventually com-
mitted?

Mr. SILVER. The career staff identified the timeframes after hav-
ing brought it forward in the first Credit Committee as marked for
a second Credit Committee and produced it at that time, yes.

Mr. DINGELL. All right. Let us go fast-forward a year to 2010
when Solyndra approached the Department of Energy for further
assistance. Was this due to low-cost competition from Chinese man-
ufacturers, Solyndra needed help? If your office had not agreed to
restructure the loan, would Solyndra have gone bankrupt in 20107

Mr. SILVER. Yes, sir.

Mr. DINGELL. Now, without the structured loan or restructured
loan, would Solyndra have had any chance of success?

Mr. SILVER. It is hard to imagine how since they had a liquidity
crisis. They were out of operating capital.

Mr. DINGELL. Now, would the company’s 1,100 workers been laid
off in 2010, then?

Mr. SILVER. I would assume so, yes.

Mr. DINGELL. Solyndra secured an additional $75 million from
investors as part of a loan restructuring. Is it a standard in loan
restructuring for new investment to have priority in the case of a
liquidation?

Mr. SILVER. It is very typical.

Mr. DINGELL. Now, Mr. Chairman, I have been waiting anxiously
to hear what we have to show that there is wrongdoing here, and
I am still waiting to see something that makes me be concerned
that we have here some wrongdoing. And I don’t want us to pro-
ceed just on suspicions or doubtful questions or misinterpretations
of emails or finding emails where none exist. Now, let us try and
see what took place.

First, during the Bush administration, Solyndra submitted a pre-
application for a loan guarantee. Second, that then a financial and
technical review were conducted. In October 2007 the Department
of Energy invited Solyndra and 15 other applications to submit full
applications. Solyndra submitted their full application in 2008.
Later, in 2008, the Department of Energy indicated that Solyndra
was in the best position to receive the first loan guarantee. You re-
member this was under the Bush administration. In January 2009,
during the final days of the Bush administration, the Department
set forth a timeline to complete due diligence on the Solyndra ap-
plication that would lead to approval by the spring of 2009. Next
came in the administration of President Obama. Now, during that
spring of 2009, the Department continued to do its due diligence
and completed its work in August. The loan guarantee was issued
in September 2009, 3 years after the pre-application was originally
submitted.
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I am looking forward to hearing from the committee leadership
and from the committee staff is there anything in the record to
suggest this proposal was rushed through or that improper consid-
eration was given or that there was any improper or illegal pres-
sure or political activity which might have led to us being where
we are today? I would urge my colleagues to look hard for the facts
and take all the facts into consideration and to see to it that as we
go about our business, we are careful in finding the truth and not
just having a splendid time making unjust accusations regarding
the program and the administration. Thank you.

Mr. STEARNS. The gentleman’s time has expired. I recognize the
gentleman from Nebraska, Mr. Terry.

Mr. TERRY. Thank you, Mr. Chairman. And I would agree with
the chairman emeritus that we do need to do our due diligence and
find out on behalf of the taxpayers what went wrong here. And
that does need to be our ultimate mission.

There is a theme that I am picking up in the questioning, and
that is I think everyone must agree that there is some scandal in-
volved in this. And I am reaching this conclusion by the amount
of time spent to ensure that people believe that this was somehow
approved and all of the work done under the Bush administration.
That seems to be the MO is if there is a crisis that occurs today,
blame it on the past administration.

And so just to set some facts straight because even you, Mr. Sil-
ver, mentioned in your written testimony provided to us that
Solyndra submitted its initial application in 2006 and much of the
“extensive due diligence on the transaction was conducted between
2006 and 2008,” but the irrefutable fact is that on January 9, 2011,
the Bush administration DOE Credit Committee remands the
Solyndra application calling it premature and citing unresolved
issues. So it seems to me that not all of the “extensive due dili-
gence” on the transaction was conducted between 2006 and 2008
but that the Bush administration said very specifically that the ap-
plication required much more due diligence.

Then you said, Mr. Silver, if I am correct that you said in 2011
more due diligence was done that led to the approval. Is that a cor-
rect statement?

Mr. SILVER. I believe you mean 2009, Congressman?

Mr. TERRY. Well, yes.

Mr. SILVER. Yes, additional due diligence—it is my under-
standing that additional due diligence was done from the time the
initial Credit Committee remanded it back to the loan program ef-
fort through to the next Credit Committee, which met subsequently
in March. And during that time, additional work on market re-
search and legal and technical matters and other kinds of things
that would normally make up the responses to the questions that
the Credit Committee had asked were developed and answered.

Mr. TERRY. Then after the president was inaugurated, an email
from a DOE staffer states that we are approaching the beginning
of the approval process for Solyndra again. So the work continued
on the application, correct?

Mr. SILVER. Yes, that is my understanding.

Mr. TERRY. Now, what we would like to know is—Mr. Waxman
was going down this path so I am going to follow up on his ques-
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tions—he asked in a way that made you responsible for assuming
motives of other people. I am just going to ask you point-blank.
After you started your role at DOE or in your role, did you receive
any communications from a White House employee, personnel,
Carol Browner, Rahm Emanuel, anybody regarding the Solyndra
loan?

Mr. SILVER. You mean in

Mr. TERRY. Yes or no. Did you——

Mr. SILVER. When I joined?

Mr. TERRY. Yes.

Mr. SILVER. No, when I joined

Mr. TERRY. You had no communications from anyone——

Mr. SILVER. The Solyndra loan, it was closed in September, sir,
and I arrived in November.

Mr. TERRY. What about the restructuring time period?

Mr. SILVER. Well, the restructuring occurred approximately a
year later, was largely conducted on a staff-to-staff basis. There
were interactions

Mr. TERRY. Were there interactions then—if you are denying
that you received any communications directly from the White
House to you——

Mr. SILVER. No, what I am trying to describe to you——

Mr. TERRY. That is my question, so please answer my question.
Did you receive during your time there any communications from
anyone from the White House regarding the Solyndra loan? That
is an easy question. It is either yes or no.

Mr. SILVER. And it actually has an easy answer. We work regu-
larly on this transaction and every other transaction with our
interagency colleagues at OMB and at the——

Mr. TERRY. I said White House.

Mr. SILVER. I am not sure what distinction that is. We work with
the OMB——

Mr. TERRY. Oh, really?

Mr. SILVER [continuing]. And any——

Mr. TERRY. How about—you want me to start naming individ-
uals. Carol Browner and her staff, did you receive any communica-
tions? I think the question is very clear and you are

Mr. SILVER. It is and what—the answer to this

Mr. STEARNS. Mr. Silver, you are under oath and you need to an-
swer the question yes or no.

Mr. SILVER. The question is do we interact with elements—with
diffelrent agencies and the answer to that question is yes, exten-
sively.

Mr. TERRY. I did not say different agencies. I said White House.

Mr. SILVER. Well, individuals in those agencies, we work:

Mr. TERrRY. OK. So you did receive communications directly to
you from somebody in the White House?

Mr. SILVER. I don’t recall who would have been involved directly.
What I can tell you is the discussions around these transactions as
Mr. Zients referred to are conducted on a staff-to-staff—career
staff-to-career staff basis working to develop the transaction.

Mr. TERRY. So once again, have you received—you received any
communications regarding the Solyndra loan from anyone from the
White House?




63

Mr. SILVER. Well, I mean Mr. Zients and I have talked about it.

Mr. TERRY. OK. Mr. Zients, have you? It is fairly clear obviously
Mr. Silver is not going to answer the question.

Mr. Z1ENTS. Well, again, as to the loan itself, I wasn’t involved
when the loan was closed. As to the restructuring, yes, I do interact
with components of the White House. I would make a distinction
between OMB and the White House to get—to tap into their exper-
tise on energy and on financial markets.

Mr. TERRY. OK. And who was the person that you were commu-
nicating with in the White House?

Mr. Z1ENTS. The primary expertise resided at the time what was
then the Office of Energy and Climate Control.

Mr. TERRY. That was Carol Browner’s office?

Mr. ZIENTS. Carol Browner led that office, yes.

Mr. TERRY. Did they suggest to you—my time is up.

Mr. STEARNS. Thank you, gentleman. And the gentleman from
Massachusetts, Mr. Markey, is recognized for 5 minutes.

Mr. MARKEY. Thank you, Mr. Chairman, very much. I will just
note, first of all, that if you want to waste American taxpayers’ dol-
lars, let us talk about the oil industry at record high profits getting
$41 billion worth of tax money from taxpayers. And secondly, if you
want to talk about loan guarantees, the Southern Company has re-
ceived a loan guarantee 15 times larger than Solyndra, and if we
are going to reexamine whether or not that is a good investment
after Fukushima, after the earthquake near the North Anna Plant,
let us have that hearing, because I think that money is in jeopardy
if you are really concerned. That is 15 times larger. We know we
will never have a hearing on the oil industry or the nuclear indus-
try in this committee. This is all part of an agenda here that deals
with the solar industry, the wind industry.

So let us go back in time here, Mr. Silver, and it is back in 2009.
You are looking at this loan guarantee. What does the market look
like for solar?

Mr. SILVER. Well, although I wasn’t at the Department in 2009,
I do have a point of view on the solar industry then. Polysilicon
prices were extraordinarily high and the cost—what they call bal-
ance-of-systems costs of putting conventional solar paneling on
roofs, which involved penetrating the roofs as well, was very, very
expensive. So the Solyndra technology, which had received a lot of
attention during that period, was particularly innovative because it
addressed both of those key problems.

Mr. MARKEY. In general you are not providing this financing to
Fortune 500 companies. You are providing them to companies that
are largely startups with innovative technologies to ensure that we
are in this marketplace. Is that not correct?

Mr. SILVER. That is, Congressman, and with the added addition
that the companies themselves are required to raise substantial
amounts of capital and Solyndra had already raised many, many
hundreds of millions of dollars.

Mr. MARKEY. Now, when these loan guarantees were being pro-
vided, at any time did your agency or any part of the Federal Gov-
ernment project a 42 percent drop in the price of solar panel prices
in an 8-month period?
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Mr. SiLVER. Well, not only did they not project the 42 percent
drop this year, but between 2008 and now, that price had dropped
about 80 percent. And most analysts were surprised by that.

Mr. MARKEY. So just so we can have an honest discussion here,
there is a Moore’s Law for solar, and I hold up the chart, and that
is that every time there is a doubling of solar panels worldwide in
deployment, the cost of producing them goes down by 18 percent.
And that phenomenon has become very predictable. Now, in 2011,
so we can see the forest for the trees, the Chinese funded $20 bil-
lion for 4 solar companies in 2010. And we have seen in the first
8 months of this year a 42 percent collapse in the price of these
solar panels. Was that foreseeable in 2009?

Mr. SILVER. It was not, although China’s commitment to this was
increasingly clear. And actually, I believe, Congressman, that num-
ber is closer to $30 billion.

Mr. MARKEY. Did anyone in the marketplace predict a 42 percent
drop in the price of these solar panels in 2011?

Mr. SILVER. I can’t speak for every analyst out there but cer-
tainl)(ri many, many professionals following the industry were sur-
prised.

Mr. MARKEY. Were surprised. Now, let us go to the marketplace
at large. Evergreen went bankrupt this year in the United States.
SpectraWatt went bankrupt. German Solar SE shut down their Ar-
izona solar facility. BP Solar shut down their facility in Frederick,
Maryland. Emerging Conversion and Daystar Technologies lost 80
percent of their market value this year. This 42 percent drop this
year is as a result of the Chinese intervention in this marketplace.
This was not knowable in 2009. This was not knowable in 2010.
This was a market intervention.

Now, if the Republicans think that like Johnny Carson’s Carnac
that there is an envelope, you know, with the answer in it that was
available in 2009, they are kidding themselves. We are in a race.
We are in a global race here and we are doing our best to make
this case to the Republicans on this committee. While they keep
the loan guarantees for nuclear intact as they pass their budget,
while they continue to protect those oil company tax breaks up to
$41 billion, they are turning on a pin on a collapsing market here
in the United States on something that really is related to the fact
that we are not focusing upon the Chinese intervention into this
marketplace.

So I just hope that the administration and their policy of financ-
ing these kinds of programs—and I think for the most part it has
been a big success story and I think we have to keep that in mind
as well—is something that this committee keeps in their mind as
we move forward.

I thank you, Mr. Chairman.

Mr. STEARNS. Mr. Sullivan is recognized for 5 minutes.

Mr}.l SULLIVAN. Thank you, Mr. Chairman. I appreciate you hold-
ing this.

Mr. Silver, on January 9, 2009, the Credit Committee during the
Bush administration found the Solyndra deal to be premature and
stopped all further work. An email sent by DOE Credit Committee
a few days later stated that it was a unanimous decision not to en-
gage in further discussions with Solyndra at this time, and yet on
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January 26, 2009, after the Obama administration came in, a DOE
staffer notes in an email that “DOE has decided to restart the ap-
proval process for Solyndra.” What prompted this decision?

Mr. SiLVER. Well, Congressman, again, since I wasn’t there I can
only give you my review of the record, but it appears to me when
the first Credit Committee remanded it back, what they specifically
did was to say we have specific questions which we need answered
before we can take this application up again. The career staff in
the loan programs office then went to work answering those ques-
tions, and when they had been resolved, brought the transaction
forward again.

Mr. SuLLivAN. This was about 2 weeks before the stimulus was
signed into law. Didn’t that have something to do with it?

Mr. SILVER. Not to my knowledge, no.

Mr. SULLIVAN. Secretary Chu directed DOE to accelerate the
process and deliver the first loan in a matter of months. Is that
right?

Mr. SILVER. I don’t know what the Secretary said specifically, but
the Recovery Act certainly had a focus on bringing projects forward
quickly. In fact, as you know, Congressman, there is a sunset date
of September 30 of this year to get the 1705 projects done. And you
know, a lot of work has gone into this and other programs to move
monies as efficiently, effectively, and yet as prudently as possible.

Mr. SULLIVAN. Solyndra’s application was part of Secretary Chu’s
acceleration process. You know that is right, don’t you?

Mr. SILVER. I assume that to be true, but again, I wasn’t there.

Mr. SULLIVAN. So you say yes?

Mr. SILVER. I assume that to be the case.

Mr. SuLLIvAN. OK. What did DOE do to accelerate this process?
At this time, the DOE loan programs office was very thinly staffed,
is that right?

Mr. SILVER. It depends on your definition of thinly, but yes, there
were not very many people there.

Mr. SULLIVAN. How many employees did it have?

Mr. SILVER. I don’t know at the time, sir, but I believe it was be-
tween 10 and 20.

Mr. SULLIVAN. Did it even have the resources to do the review
under the Secretary’s accelerated time frame?

Mr. SILVER. Yes. Remember, the loan program’s professionals
make use of outside advisors as well.

Mr. SuLLIVAN. Well, I want to resolve a discrepancy here. You
stated that Solyndra was accelerated per Secretary Chu’s policy
and yet in your testimony you state that Solyndra proceed, “on the
exact timeline that had been developed under the Bush administra-
tion.” Which is it and can you clarify this?

Mr. SILVER. Well, I don’t think those 2 statements are incompat-
ible. The career staff in the loan programs office identified the
March time frame as when they would come back to the Credit
Committee when the proposal was originally sent back to them.

Mr. SULLIVAN. You mentioned earlier when I just came in that
you are a private equity or you worked on Wall Street or what did
you

Mr. SILVER. A bit of everything.
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Mr. SuLLivaN. OK. So you have looked at businesses and you
have seen if they are worthy or not. In that capacity, would you
lend a half a billion dollars to this company in the information:

Mr. SILVER. Well, I am by training and background both a ven-
ture capitalist and a hedge fund investor, but I am in position real-
ly to second-guess having not been there what the transaction that
occurred. What I can tell you is this. Extensive due diligence was
done across multiple years on all of the relevant characteristics
that would go into a typical project financing.

Mr. SuLLivaN. OK. If we could look at Slide 10, could someone
pull that up?

[The information appears at the conclusion of the hearing.]

I would like to ask you about this, OMB. “Given the time pres-
sures we were under to sign off on Solyndra, we don’t have time
to change this model.” This is what they are saying between each
other. “As long as we make it crystal clear to DOE that this was
only in the interest of time and that there was no precedent set,
then I am OK with it. But we also need to make sure they don’t
jam us on later deals so there isn’t time to negotiate those, too.”
This was on August 27. Biden wants to do an appearance very soon
after that. The stimulus was done on September 4. What do you
have to say about this?

Mr. ZIENTS. I wasn’t involved in this but based on what is on the
screen here, I think this has to do with the closing of the trans-
action and OMB’s role at that point is to make sure that the credit
subsidy score is correct from a budgeting-cost perspective. It is not
about the loan overall at that stage; it is about the credit subsidy
score. And my understanding, having talked to staff in preparation
for this hearing, is that staff was very comfortable and had no hesi-
tation as to its final determination of the credit subsidy score,
which as I mentioned earlier, the credit subsidy score has actually
increased as a result of OMB’s analysis and DOE concurred with
that. So the credit subsidy score was made more conservative in
that period of time as it was signed off in preparation for closing
of the loan.

Mr. SuLLIVAN. Well, she said there was a problem with the
model. Do you think that is a problem——

Mr. Z1IENTS. Again, not having been there, not knowing the au-
thor’s intent, what I can tell you that in preparation for this hear-
ing, I have talked to OMB career staff and there was no hesitation
that they expressed to me as to whether the final credit subsidy
score was indeed one that they were comfortable with. And it was
increased as a result of the OMB analysis and DOE agreed with
that increase.

Mr. SuLLIVAN. Well, the Solyndra——

Mr. STEARNS. The gentleman’s time has expired.

Mr. SULLIVAN. Thank you, Mr. Chairman.

Mr. STEARNS. Ms. Christensen is recognized for 5 minutes.

Mrs. CHRISTENSEN. Thank you, Mr. Chairman. I want to also
just thank our ranking members for insisting that we hear from
the Solyndra officials. It is important that we get the fullest pic-
ture, especially since my reading of the testimony suggests that
DOE and OMB appear to have done adequate due diligence and
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that part of the collapse of Solyndra at least appears to be due to
forces beyond their control.

Nevertheless, this subcommittee has the responsibility to deter-
mine all the facts and apply relevant lessons learned going for-
ward. But I also think it is important that we accept that innova-
tion always carries some degree of risk, and it is also important
that we not use the failure in this instance or even others as an
excuse to turn away from the pursuit of green energy, a green
economy, and the U.S. leadership in this area.

So my questions, then, are to Mr. Silver. I would like to ask you
to take me through the DOE’s monitoring system for loans as it ex-
isted in 2009, 2010, and how it exists now. I do want to point out
that a series of GAO and DOE Inspector General reports dating to
the Bush administration have identified problems with manage-
ment and controls in the DOE Loan Guarantee Program. So it is
fair to point out that these programs did not begin with you. Still,
it is important to ensure accountability for how this program is
run.

So the first question, after the Solyndra loan guarantee was first
closed in 2009, what mechanisms did DOE use to monitor
Solyndra’s cash flow?

Mr. SILVER. In addition to our origination teams, our credit
teams, our legal teams, our technical teams, and our regulatory
teams, we also have a portfolio management group, and their re-
sponsibility is to monitor transactions post-closing against the cov-
enants in each individual transaction.

Mrs. CHRISTENSEN. Were there site visits to California or

Mr. SILVER. There are regular site visits.

Mrs. CHRISTENSEN. How did DOE’s practices change when the
loan was restricted in 2011?

Mr. SiLVER. Well, the principle difference was that in addition to
picking up certain additional collateral for the loan, we negotiated
and took an observer’s seat in this particular transaction. Now, I
should say, Congresswoman, that that is an unusual thing to do
and to have. Typically lenders, including lenders in the private sec-
tor, do not have board seats or even generally board observe seats,
but we thought it was important to do that in order to be able to
continue to monitor it.

Mrs. CHRISTENSEN. So despite this ongoing monitoring, it does
not appear that DOE anticipated Solyndra’s deep financial troubles
this summer. So Mr. Silver, how would you explain this, that you
were not able to anticipate the deep financial troubles?

Mr. SILVER. Well, as several members have mentioned and as I
mentioned in my opening remarks, the precipitous price drop of the
silicon and panel prices has deeply contributed to that. I should
note that we, too, anticipated there would need to be, you know,
additional support for this company in the out years as it continued
to ﬁrOW, and that was built into the restructuring transaction as
well.

Mrs. CHRISTENSEN. Mr. Silver, I know that Solyndra was raided
by the FBI and the DOE Inspector General following the bank-
ruptcy announcement. Do you know why this raid occurred?

Mr. SILVER. No, ma’am, I have no idea. I am not part of that in-
vestigation or privy to it.
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Mrs. CHRISTENSEN. Did Solyndra ever mislead DOE that you
know of? Do you have any reason to think that the company was
not providing you with all appropriate information?

Mr. SILVER. I have no reason sitting here today to believe that
we were misled.

Mrs. CHRISTENSEN. So what lessons have you learned? Have
DOEFE’s loan monitoring practices changed since you began as direc-
tor of the Loan Guarantee Program in the fall of 2009? Do you an-
ticipate making further changes in response to the loss of taxpayer
funds as a result of the Solyndra bankruptcy?

Mr. SiLVER. Well, the entire program has changed, Congress-
woman. When I got there, there were about 35 people. We know
have between 180 and 200 people, deep bench strength in each of
the areas that I identified. We built out, among other things, an
electronic portal which permits applicants to submit electronically,
thereby capturing all their data and shrinking the intake time. I
might mention as an aside that we won a national award for that
software. We built out a complete records management piece which
had not existed heretofore and we will continue to make additional
improvements as can.

Mrs. CHRISTENSEN. Thank you for this information. One of the
key roles for the committee moving forward will be to understand
why DOE did not foresee the Solyndra bankruptcy earlier-you have
helped us at least some information regarding that—and whether
there are ways to improve the system from monitoring projects that
better fit the program. Thank you for your responses.

Mr. SILVER. Thank you, ma’am.

Mrs. CHRISTENSEN. I yield.

Mr. STEARNS. The gentlelady yields back. The gentlelady from
Tennessee is recognized for 5 minutes, Ms. Blackburn.

Mrs. BLACKBURN. Thank you, Mr. Chairman. And thank you
both for being here with us. Just a couple of questions and I know
you have been here for quite a while.

I have got a couple of emails I want to put up here. Mr. Silver,
you said you had worked on Wall Street and——

Mr. SILVER. No, I didn’t work specifically on Wall Street.

Mrs. BLACKBURN. OK.

Mr. SILVER. Midtown but for a hedge fund, yes.

Mrs. BLACKBURN. For a hedge fund. OK. So you are pretty used
to reviewing companies and looking at the history of companies
and deciding if something is going to be a good investment or not,
correct?

Mr. SILVER. Yes, ma’am.

Mrs. BLACKBURN. OK. And I would imagine that DOE had a file
that was passed onto you when you came into your position. Did
they have a file that contained the different loans that had been
approved and the tracking on those, the accountabilities to the tax-
payer? Because, you know, we are about fairness for the taxpayer.

Mr. SILVER. Yes, as are we, and yes, there were files.

Mrs. BLACKBURN. OK. So you did have files. OK. Mr. Zients, did
you get a file at OMB on Solyndra and the due diligence that was
done and then the process that was followed?

Mr. Z1ENTS. I became involved with Solyndra around the period
of the restructuring.
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Mrs. BLACKBURN. Not the question. Did you receive a file that
goes back to day one?

Mr. Z1ENTS. No.

Mrs. BLACKBURN. So you had no knowledge of the history?

Mr. Z1ENTS. Well, OMB’s role here, as I have talked about before
is specifically on FCRA around

Mrs. BLACKBURN. Sir, not my question. Did you get a file? Was
there some history of the process?

Mr. Z1ENTS. I was briefed by our staff on the history of the proc-
ess.

Mrs. BLACKBURN. But nothing in writing?

Mr. ZIENTS. I reviewed documents that the staff produced but
there is not one comprehensive

Mrs. BLACKBURN. Sir

Mr. ZIENTS [continuing]. File that I had been exposed to.

Mrs. BLACKBURN [continuing]. There is no Solyndra loan guar-
antee file at OMB is what you are saying?

Mr. Z1iENTS. My assumption would be, although I don’t—I have
not seen it—that the career staff, yes, maintains a file on Solyndra.
That is not something——

Mrs. BLACKBURN. But you have not seen that?

Mr. ZIENTS. No.

Mrs. BLACKBURN. OK. All right. Now, there are 2 emails here
and let us talk about these for a minute. The first one, August 19,
an email between the DOE staff—dated the 19th—stated that “We
still have a major outstanding issue, the issue of working capital
assumptions.” Mr. Silver, I assume you know a little bit about
that—"has been a major issue repeatedly raised since December
’08. You want to pay attention to those dates. Now, let us look at
the next day there is an email. Now, Mr. Markey was concerned
that no one seemed to be Carnac and have a silver ball. Well, it
looks like we might have somebody that was doing a little bit of
looking ahead. So let us talk about this. That email says, “The
issue of working capital remains unresolved. The issue is cash bal-
ances not cost. Solyndra seems to agree that the model runs out
of cash in September 2011 even in the base case without any
s}tlre%s. This is a liquidity issue.” Mr. Silver, what do you say to
that?

Mr. SILVER. Well, that would not be surprising in a modeling sce-
nario. That is, in fact, exactly what you use modeling to do, to iden-
tify where there are holes in the project. It also does——

Mrs. BLACKBURN. Have you ever seen this email?

Mr. SILVER. I have not seen this specific

Mrs. BLACKBURN. This is the first time you have seen this email.
Were you aware that the liquidity issue had arisen?

Mr. SILVER. I was aware that the liquidity——

Mrs. BLACKBURN. Was that in the file?

Mr. SILVER. I don’t honestly remember if that was in the file or
not. Again, I arrived in November——

Mrs. BLACKBURN. Just remember you are under oath.

Mr. SILVER. I am deeply aware of that, Congresswoman.

Mrs. BLACKBURN. OK. Let us go on to the rest of this.

Mr. SILVER. Just to be clear, though, I arrived in November of
2009 and since the loan was already issued at that point, we essen-
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tially move into the role that a bank managing a mortgage would.
We manage the loan.

Mrs. BLACKBURN. Yes, sir. And I appreciate that. That is why 1
asked if you were passed a file. My assumption would be—and you
know, Mr. Chairman, my goodness, I would think if we have got
loan guarantee programs going in different agencies and there is
not a comprehensive file that will give the history of that that
would show the due diligence that would document this, that would
show the orderly process that was followed, or as Mr. Waxman was
so concerned about the vetting process, my goodness, we should be
reviewing every one of these loan programs. Is OMB not looking at
this on a comprehensive basis to make certain that individuals are
meeting their timelines, that someone is following this. Are they
just sending this money out in droves and nobody is doing the fol-
low-up? So we will want to do that. Let us look at the rest of this
email. And I am quoting——

Ms. DEGETTE. Chairman, with all due respect, I believe she is
badgering the witness and I would

Mr. STEARNS. Let the gentlelady finish her testimony.

Mrs. BLACKBURN. “How we can advance a project that
hasnt"—

Ms. DEGETTE. Time has expired.

Mrs. BLACKBURN [continuing]. “Funded working capital require-
ments if it generates a working capital shortfall of $50 million
when working capital assumptions are entered into this model?”
Now, that was the question that was asked. And to all of my col-
leagues, I just think that, you know, when you look at this and you
see that someone at DOE was asking those questions and was look-
ing at that modeling, it should cause us to seek to do a little bit
more review and oversight. And I yield back.

Mr. STEARNS. The gentlelady’s time has expired. Ms. Schakowsky
is recognized for 5 minutes.

Ms. ScHAKOWSKY. All right. Thank you, Mr. Chairman. You
know, I agree that we should closely examine what went wrong
and how the loan guarantee process can be improved if it needs im-
provement. But I am very concerned here that this is an attack on
a program that, let us face it, when you invest in various innova-
tive and novel technologies that we need to do, it is not true, Mr.
Silver, that there is some inherent risk associated with each of
these deals, not with just Solyndra?

Mr. SiLVER. There is risk and almost by definition in the identi-
fication of the innovation itself, in building out that innovation at
scale, there is an old adage that every bank wants to be the first
bank to do your second loan. The program is intended to be the
first bank to do the first loan.

Ms. SCHAKOWSKY. You know, my colleagues certainly obviously
want to make this a political issue, but they also talk about not
wanting to pick winners and losers. And for heaven’s sake, as my
colleague said, we are investing right now billions of dollars in oil
and gas companies. We are investing, as my colleague Mr. Markey
said, in a questionable technology, risky technology called nuclear.
But I want to know that in selecting projects for loan guarantees,
what efforts have you taken to ensure that you have appropriately
diversified our portfolio?
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Mr. SILVER. Well, thank you for that question. I want to be quite
clear on this. The Loan Guarantee Program does not perceive itself
to be in the business of picking winners or losers at all. In fact, the
marketplace is the place to do that. And as someone who has come
directly from that, I certainly support and attest to that. We don’t
actually look at projects that have not already garnered or will, as
part of the process, attract substantial private capital. In fact, pri-
vate capital is one of the bedrock requirements for the issuance of
a loan guarantee.

The question isn’t really so much are we picking winners and los-
ers because we not only, as you point out, invest across a diversi-
fied portfolio—we invest in wind, solar, geothermal, biofuels and
the like—we also invest in directly competing technologies within
those sectors because it is the program objective, the program man-
date to introduce a wide range of innovative technologies so that
the marketplace, seeing these projects, can then replicate them on
their own. And when the markets are in those areas, we exit.

But the real issue is how are we going to pick—if we are not
going to substantially—if we are not going to be significant partici-
pants in this, then how are we going to build these American com-
panies at all? Because China and the rest of the world are spend-
ing billions and billions of dollars to build out these industries.

Ms. SCHAKOWSKY. Now, on September 2, 2011, a Forbes article
noted that this program should be judged based on its entire port-
folio as opposed to one individual loan. I wonder if you could talk
about that, just put this particular loan in context, either one of
you.

Mr. SILVER. Absolutely. I am happy to do so. We have invested,
as I said, in a wide range of technologies. I do want to point out
that the vast majority of our investments have been in generation
projects rather than in manufacturing projects. And the reason
that is important is because generation projects have what are
called off-take agreements through PPAs, power purchase agree-
ments typically with utilities, which means that the power that is
being created, the clean energy power that is being created is al-
ready contracted for. And it has—the generation projects which
make up the vast majority of our portfolio have a vastly different
risk profile than manufacturing projects do. We have actually only
done 4 manufacturing projects in the 40-odd projects we have done
across the program.

Ms. SCHAKOWSKY. What would be the consequences do you think
if this investigation ended up in a conclusion that making invest-
ments in companies that do alternative energy, solar in particular,
what would the consequences for our country be if we were to di-
vest of those kinds of loans?

Mr. SILVER. I think the consequences would be profound and
they would be profoundly negative. We are competing with coun-
tries around the world who see this as one of the largest industrial
sectors and industrial opportunities of the next generation, and if
we cede the field, if we walk off of the field, there is no way that
we can succeed because this—these industries are different in kind
than perhaps the software industry. You need platform companies
here in order to be able to succeed.
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As T pointed out earlier in my testimony, five of the largest solar
panel companies are in China. Seven are in Asia. The eighth is in
Europe, and there are only two here. You need to build out at
scale. You need to deploy commercially because that is how you
build out the supply chains in these countries. You have to create
what economists call demand pull. And if you don’t do that, you
can’t keep those supply chains alive and they can’t, in turn, reduce
their costs. So consequently, we have underinvested in the supply
chains in this country in clean energy for decades and we are only
now beginning to catch up.

Ms. SCHAKOWSKY. Thank you. Thank you for your work.

Mr. SILVER. Thank you.

Mr. STEARNS. The gentlelady’s time has expired. The gentleman
from Georgia, Mr. Gingrey, is recognized for 5 minutes.

Mr. GINGREY. Mr. Chairman, thank you.

I first off wanted to make a statement in regard to a couple of
my colleagues on the other side of the aisle comparing Solyndra—
this bankrupt company totally unproven technology—to the South-
ern Company. I take a little exception to that comparison. South-
ern Company owns Mississippi Power, Alabama Power, Georgia
Power, among others, and employs literally thousands of people. It
is closely regulated by the Georgia Public Service Commission, has
3 nuclear power facilities, 2 in Georgia, 1 in Alabama with 5 reac-
tors that have been in production for years. So this loan guarantee
to start up 2 additional reactors at Plant Vogtle by the Southern
Company, comparing that loan guarantee to this loan guarantee for
a company like Solyndra is a little disingenuous.

But let me go ahead and start the questioning with you, Mr. Sil-
ver. When you met with committee staff in March of this year, you
represented that the restructuring agreement your agency reached
with Solyndra in 2011, I believe February, had positioned the DOT
and the United States taxpayer for maximum recovery. But the
company is now bankrupt and it turns out the government is now
in a second position to Solyndra’s investors in the deal, those that
put up an additional 75 million in that restructuring. Why did the
DOT allow Solyndra’s investors to be first in line to recover rather
than the taxpayer? Under the Energy Policy Act, isn’t your number
one duty to protect the taxpayer funds?

Mr. SILVER. It is absolutely one of our essential concerns to focus
as much as we can on the security of the taxpayer monies, and that
is why we reached the decision we did. A restructuring is always
by definition a decision among a set of tough choices because it
means by definition a company is struggling. The fundamental
question that we were trying to answer——

Mr. GINGREY. Yes, but let me interrupt you. If you have the legal
authority to make those tough choices, the Energy Policy Act of
2005 expressly states “the obligation on loan guarantee shall be
subject to the condition that it is not subordinate to other financ-
ing.” This language makes Congress’ intent seem pretty clear to
me, to protect the taxpayers’ money. Isn’t this exactly what the
Solyndra restructuring did, make the taxpayers’ interest subject to
other financing? Doesn’t the Solyndra restructuring violate the
law?
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Mr. SILVER. Congressman, I am not a lawyer but I will tell you
that the decision was reviewed by the Loan Guarantee counsel, by
DOE counsel, and by OMB counsel, and the conclusion of that
analysis was that projects needed to have—be in the senior-secured
position at issuance, as indeed this loan was, as indeed every of our
loans is. But I will tell you—while not a lawyer, I will tell you as
a businessman that if you do not permit restructuring of trans-
actions and the tools required to do that, lenders will be

Mr. GINGREY. Let me interrupt. I understand that. I understand
that in the private sector, and of course, you came from the private
sector. I think you mentioned earlier involved in hedge fund activ-
ity and that sort of thing and a lot of wheeling and dealing and
that is permitted. But in this particular instance—now, you said
you received a legal memorandum on DOFE’s interpretation of the
Energy Policy Act, correct?

Mr. SILVER. As I said, counsel at—from the loan program at the
general counsel of the DOE and at OMB all reviewed this matter.

Mr. GINGREY. Who reviewed the memorandum?

Mr. SILVER. Which lawyers?

Mr. GINGREY. Yes.

Mr. SILVER. I am not sure which.

Mr. GINGREY. But it was approved by the general counsel. You
just don’t know which lawyers?

Mr. SILVER. I don’t know which staff lawyers did the work, no,
sir.

Mr. GINGREY. OK. But it was approved by the general counsel?

Mr. SILVER. It was certainly reviewed.

Mr. GINGREY. I want to discuss one part of the legal opinion. Will
the committee clerk please put the language from the statute on
the screen? I believe that is slide number 1. Yes. Just look at what
it says and let me read it to you because I am kind of in the corner
here and I can’t read the monitor. But number 3, subordination,
“The obligation shall be subject to the condition that the obliga-
tion”—the loan—"“is not subordinate to other financing.” That is
part of the Energy Policy Act of 2005. The DOE legal opinion seems
to be based on the use of the word “is” in the statute. The legal
opinion states, “The reading of the provision is reinforced by the
use of the word ’is,” which we viewed as confirming the intent that
the condition be satisfied at a single point in time,” meaning you
can’t subordinate when the guarantee is issued but you can at re-
structuring. Is DOE basing its opinion that taxpayers can be sec-
ond in line to investors based on what the meaning of ’is’ is?
Wasn’t DOE’s tortured interpretation exactly the opposite of that
plain language in the statute?

Mr. SILVER. I am not a lawyer, sir. I relied on counsel’s judgment
on that.

Mr. GINGREY. You didn’t have a very good lawyer and I think
you got bad advice. I yield back.

Mr. STEARNS. The gentleman from Texas is recognized for 5 min-
utes, Mr. Green.

Mr. GREEN. Thank you, Mr. Chairman. And I have some ques-
tions but I am shocked that my Republican colleagues be concerned
about somebody coming from a private sector to the government
payroll. I thought that is what we needed more folks from the pri-




74

vate sector. So, you know, I don’t like wheelie-dealie either but it
sounds terrible when you hear it.

But Mr. Silver and Mr. Zients, I want to ask some questions
about that legal basis on restructuring the loan, and if you could
put that section back up that my colleague from Georgia had be-
cause that is the series of questions I am going to ask about.

The committee’s investigation revealed that there appears to
have been 2 major legal questions under discussion as the Solyndra
restructuring was going forward—the first to the extent which the
DOE had authority to subordinate the U.S. creditor position to pri-
vate investors, and second was whether the restructure should be
considered a modification of the loan. The first question, Mr. Silver,
what does it mean to subordinate an interest?

Mr. SILVER. It means that new capital coming in would be in a
prime position on exit depending on the structure of the exit. I
might point out here, Congressman, that typically in a restruc-
turing in which new capital comes in—and you have to ask yourself
the very obvious question—why would any capital—mew capital
come into a troubled situation if they did not come in in a prime
position? But here—and typically in the private sector and in loans
in other federal agencies, the prime trumps other subordinated cap-
ital all the way through. In the transaction we structured, we actu-
ally were able to ensure that it was only in the event of liquidation
that that would be a senior position. In the event that the company
as a sold as a turnkey operation, which is still possible, it will not
be in a senior position.

Mr. GREEN. OK. There is language in Section 1702 that my col-
league pointed out in the Energy Policy Act that the senior position
is designed to prevent the subordination of government’s interest
in these loans. It reads, “the obligation shall be subject to the con-
dition that the obligation is not subordinate to other financing,” but
your legal staff determined that there was a legitimate legal basis
to subordinate the government’s interest in Solyndra in this case.
Can you describe for us your staff’s legal rationale?

Mr. SILVER. Yes, as best I can not being a lawyer, and that is
that the judgment was made that the law required that the loans
at issuance be in a senior secured position as I said, indeed, as
Solyndra was and in fact I want to assure the committee as all the
transactions that we have closed to date are. But that in the event
that a project struggled and there is no surprise as to the fact that
projects struggle from time to time, we had the authority to figure
out other solutions. I should remind the committee that absent the
ability to do this, this company would have closed then with the
1,100 jobs lost then and the likelihood of any real recovery to the
taxpayer being relatively de minimis because at the time the loan
was restructured, although the physical building has been built,
the plant had not been fitting out. It is also an adage of project fi-
nance and particularly restructuring work in project finance that
the value of a completed project is infinitely greater than an incom-
plete project.

Mr. GREEN. The documents provided to the committee by the
OMB suggest that your staff may have had some concerns about
this approach. However, ultimately, you did not step in and stop
DOE from subordinating the interest. Why not?
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Mr. Z1ENTS. OMB’s role here is in oversight of the program and
OMB'’s career staff and lawyers—and again I am not a lawyer—de-
termined that

Mr. GREEN. You know, I keep hearing that but I don’t know

if:

Mr. Z1ENTS. General counsel—

Mr. GREEN [continuing]. A law license shows anything on com-
mon sense.

Mr. ZIENTS. General counsel’s determination was that this was—
was that the DOE approach was reasonable.

Mr. SILVER. Congressman, if I could just add one thing to that.
You have asked—people have asked about the subordination. I
want to make it clear that the billion dollars of equity—of private
equity that went into this company originally is wiped out in that
scenario. We are not talking about all of that private capital com-
ing forward, just the newest piece of money that came in in order
to provide the company with a fighting chance to restructure its op-
erations.

Mr. GREEN. The second legal issue raised by the restructuring
was whether it was a modification of the loan agreement. My un-
derstanding is that the Federal Credit Reporting Act generally pro-
hibits loan modifications that increase taxpayer cost but the defini-
tion of modification does not include a restructuring to work out a
troubled loan or a loan that is in imminent default. Is my under-
standing correct?

Mr. Z1ENTS. This situation was ultimately deemed a workout for
2 reasons: first, that the company was in imminent default, which
it clearly—DOE had determined it was; and secondly, that it was
in the best interest of taxpayers to restructure the loan as opposed
to liquidation. So when those 2 conditions are met, a loan is consid-
ered a workout in that scenario.

Mr. GREEN. OK. So it was a workout and not a modification?

Mr. ZIENTS. Yes.

Mr. GREEN. OK. Mr. Silver, what was the DOFE’s rationale for de-
termining that restructuring did not constitute a modification?

Mr. SILVER. Exactly as Mr. Zients has indicated.

Mr. GREEN. Mr. Zients, your staff has also expressed concern
over whether the restructuring constituted modification. What
analysis did your staff go through making the determination that
the change is not a legal modification of the loan?

Mr. Z1ENTS. At the beginning of the process when we first heard
about the financial troubles, the staff's orientation is going to be
that there could be a modification. As the staff worked with DOE
to understand the dire financial situation and the fact that the
company was in imminent default and that DOE’s analysis was
reasonable, that the taxpayers were better served through a re-
structuring rather than a liquidation, OMB career staff determined
that it was indeed a workout.

Mr. STEARNS. The gentleman’s time has expired.

Mr. GREEN. Thank you, Mr. Chairman.

Mr. STEARNS. The gentleman from Pennsylvania, Mr. Murphy, is
recognized for 5 minutes.

Mr. MUrPHY. Thank you.
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Mr. Silver, I just want to get a couple things on this in terms
of your expertise. When you were managing director of Core Cap-
ital Partners, had you ever managed something—a loan of this size
before?

Mr. SiLVER. Core Capital Partners was a venture fund, sir, so we
didn’t provide that. We provided equity.

Mr. MURPHY. You provided equity. Have you ever provided eq-
uity of this size?

Mr. SILVER. Not individually in a loan at Core Capital but in
other configurations, yes.

Mr. MURPHY. At Tiger Management had you ever——

Mr. SILVER. Yes, sir.

Mr. MURPHY. So you are used to that. You are used to reviewing
these things. And I go back to this on Slide 5 if somebody could
up Slide 5. In this when they had in August of 2009, someone
wrote this. I can’t quite read that up there—but wrote this in
terms of saying that some issues with regard to the concerns about
the health of the company there, major outstanding issues at the
point in 2008, but it says an email the following day states, “the
issue of working capital remains unresolved. The issue is cash bal-
ances, not cost. Solyndra seems to agree that the model runs out
of cash September 2011 even in the base case without any stress.
There is a liquidity issue.” When did you become aware of that
email?

Mr. SILVER. I have not seen this specific email. That email was
written in August of 2009. I arrived in November of 2009. There
would have been no reason for me to know of its existence while
we worked on the company but——

Mr. MURPHY. So you would not have known of anybody’s concern
that there wasn’t enough capital to keep the company going?

Mr. SILVER. Certainly. The career staff monitoring this was deep-
ly aware of the issues and——

Mr. MURPHY. And your job is to have oversight over this staff?

Mr. SILVER. My job is to have oversight over the staff.

Mr. MURPHY. So you are saying you had oversight but you were
not aware of a memo saying this company didn’t have the money
to keep going?

Mr. SILVER. Well, I am not aware of this particular email, but
certainly I was aware of the company’s status and situation.

Mr. MURPHY. At that time? And yet things were still going
through?

Mr. SILVER. Well, the loan had already gone through, sir. We——

Mr. MurPHY. But what I am concerned about here is as we are
looking at this—and next we can move forward to the restruc-
turing. Now, the restructuring

Mr. SILVER. Maybe I should clarify exactly what the loan was for.
We provided a loan guarantee to support the construction of a
physical plant called Fab 2.

Mr. MURPHY. And when was that approved?

Mr. SILVER. That is what the loan was for. It was approved in
September and that plant actually was delivered on time and on
budget. The way the loan worked
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Mr. MURPHY. On time on budget for a company that staff are
saying couldn’t function regardless of what they had in terms of a
building.

Mr. SILVER. No, that doesn’t actually say, sir, that the company
can’t function. That says that there will be a liquidity issue in
2011, several years in

Mr. MURPHY. Meaning they run out of money.

Mr. SILVER. No, meaning that they will have to address that
issue.

Mr. MURPHY. And if they don’t, they run out of money.

Mr. SILVER. Conceivably, yes.

Mr. MuUrPHY. I am just trying to establish your job is you have
handled loans like this. Would you offer a loan to a company that
says they are not going to have the money to pay it back unless
they make some changes?

Mr. SILVER. Well, again, I wasn’t there when this loan was
issued, sir, but what I can tell you is——

Mr. MURPHY. But in the time you have been there, you became
aware of this. Did you begin to address these issues with Solyndra
to say show me the money?

Mr. SILVER. Well, staff talked with the company on a regular——

Mr. MURPHY. Sir, I really want you to stop throwing everybody
else under the bus. I hear you throwing all your staff under the
bus. I want to know. You are in charge, you have handled loans
of this size, and now you are saying it is everybody else’s fault but
you except you are in charge. You tell me what you as a person
in charge did with half a billion dollars of taxpayers’ money now
saying it is all my staff's fault, I didn’t know, I can’t do anything
about it. You tell me what you are going to tell the taxpayers when
we are in the hole for so much money in this country and you are
dealing with this in a very casual cavalier way. Whose fault is it?

Mr. SILVER. Well, sir, first let me say that the 200-odd profes-
sionals working in the Loan Guarantee Program are exceptional
professionals——

Mr. SILVER. And you throw them all under the bus it is a pretty
bumpy ride, but you are the driver, Mr. Silver. You are the driver.
And now you are saying this is restructured. And going back to the
slide that says, “the obligation shall be subject to the condition that
the obligation is not subordinate to other financing and now it gets
restructured so the taxpayers don’t get their money back.

Mr. SILVER. The restructuring—any restructuring, Congressman,
is based on a binary decision as to what is the better outcome for
recovery, a liquidation, a sale of assets at a moment in time or a
restructuring.

Mr. MurpHY. Who was it that made the decision that this act
passed into law by the Federal Government was going to not be ad-
hered to? Who made that decision?

Mr. SILVER. As I said it was reviewed by legal counsel for the
loan program:

Mr. MURPHY. So you have no responsibility in this either. So we
are throwing him under the bus, too?

Mr. SILVER. I am not a lawyer, sir. I rely on counsel.
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Mr. MURPHY. Are we throwing her under the bus, too? Did the
Secretary of Energy have anything to do with this decision or is he
under the bus, too?

Mr. SILVER. Not to my knowledge.

Mr. MURPHY. So no one is responsible. This is an incredible orga-
nization you work for. No one in the Federal Government is respon-
sible for half a billion dollars of taxpayers’ money. This is phe-
nomenal. What do you do for a living? If you don’t know what is
happening and everybody else is to blame, what do we go back and
tell our constituents who have to work hard with so many people
in this country in poverty, so many people in problems, we are say-
ing this federal agency is saying we don’t take any responsibility.
It is everybody else’s fault.

Mr. SILVER. We work to the fullest of our capabilities, Congress-
man, to ensure that these projects are as de-risked as possible——

Mr. MuURPHY. I understand but now the taxpayers are on the
hook for this.

Mr. SILVER. As was pointed out earlier, there are always chal-
lenges in investing in innovation. And I should point out that Con-
gress through the appropriation of $2.4 billion of credit

Mr. MURPHY. When did this company actually get their check?

Mr. SILVER. It doesn’t work like that, Congressman. They draw
against a loan——

Mr. MuUrPHY. Exactly. And at any point you could have stopped
it when you found out the information that they couldn’t exist. And
that was under your watch, Mr. Silver.

Mr. SILVER. Our transaction—our loan was for the construction
of a physical plant.

Mr. MURPHY. And at some point when you realized they couldn’t
function anymore in that physical plant, that is when you step in
and take leadership and stop throwing your staff under the bus. I
yield back.

Mr. STEARNS. The gentleman yields back, but the question Mr.
Murphy is really asking, should someone be fired, Mr. Silver?
Should anybody be fired? Yes or no?

Mr. SILVER. The people in the Loan Guarantee Program at the
Department of Energy, at OMB, our colleagues at OMB and alike
have worked

Mr. STEARNS. OK. So you are saying no one should be fired.

Mr. SILVER. I am saying that we are doing the best job we know
how to do——

Mr. STEARNS. All right. All right. I understand what you are say-
ing. The gentleman from Virginia, Mr. Griffith, is recognized for 5
minutes.

Mr. GrIFFITH. Thank you, Mr. Chairman. If we could have Slide
1 again. Yes, I am concerned about this “is” situation, but I would
point out in paragraphs 1 and 2 it references that “no guarantee
shall be made unless” which gives some flexibility, but in para-
graph 3 of Section 1702 it says, “the obligation shall be subject to
condition that the obligation is not subordinate to other financing.
Have you read the memorandum of law on this?

Mr. SILVER. I have not read the full memorandum, no, but I have
been briefed by counsel
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Mr. GRIFFITH. Would it shock you to know that if you read it and
you pay attention to what is being said—and I have it right here.
I would be happy to give you a copy with my notes on it if you
want them. It looks like it is a law school project where you are
told to come up with an answer. Here is the question, give me the
right answer, defend it the best you can. That is what it looks like.

Because under this analysis, what it says is is that if we close
the loan in the morning and at lunch somebody has an epiphany
and says you know what? I think that we should see if we can get
some more money from somebody else and we are going to subordi-
nate that money and we are not going to follow this paragraph. Be-
cause there is no line. And in fact somebody raised that issue the
memorandum points out. Somebody raised the issue. Should there
be a line between when the loan is granted and possible default?
And they said no, that is not necessary because the law doesn’t say
that. You can change it anytime you want to if the Secretary
thinks it is appropriate. Does that make good common sense as Mr.
Green pointed out to you? You don’t have to be a lawyer to know
good common sense. Does it make common sense that the Congress
of the United States responsible for setting our legislative policy
would say that you are not to subordinate but under the interpre-
tation of your lawyers, they could subordinate it after lunch for a
loan closed in the morning? Does that make good common sense to
you, sir?

Mr. SiLVER. Well, Congressman, what makes sense to me is to
ensure that we have the tools available to us to do whatever is nec-
essary in a troubled situation to secure the taxpayers’ interest.

Mr. GrIFFITH. Even if it is in violation of the law and what com-
mon sense would tell you, the common English always trumps legal
mumbo-jumbo and the common English makes it clear you are not
to subordinate. But in January when you were at the helm your
people subordinated $75 million of this money, American taxpayer
dollars to private investors. And part of the deal was they were
going to invest more money in August. Isn’t that true?

Mr. SILVER. That is true.

Mr. GRIFFITH. And they did not do so. Isn’t that also true?

Mr. SILVER. That is true.

Mr. GRIFFITH. And when did your observer tell you that they
weren’t going to invest anymore money so that you might have
been able to anticipate the bankruptcy? When did your observer
tell you that?

Mr. SILVER. In late July.

Mr. GRIFFITH. And weren’t we trying to get information from you
all at that time or was that the other fellow?

Mr. SILVER. I don’t know what you are referring to, Congress-
man.

Mr. GRIFFITH. The documents that we were requesting when we
had a subpoena. I guess that was in——

Mr. SILVER. We sent you, as I said, 35,000 pages of material.

Mr. GRIFFITH [continuing]. July. All right. Just so we know, you
have got all these other loans out there, 4 to manufacturers, which
would be in a similar situation to this one. Have you subordinated
any of that money?
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Mr. SiLVER. No other transactions have had subordinations. I
would go further and say that of the 2—there are only 2 deals that
have actually closed and completed construction and both of those
are repaying on a timely basis.

Mr. GRIFFITH. All right. And if you didn’t look at the memo-
randum, attached to the memorandum there are all kinds of charts
on how Solyndra is going to make money. Did you look at those fi-
nancial charts?

Mr. SILVER. Sure, I have seen the company’s financials.

Mr. GrIFFITH. All right. You earlier testified that part of the rea-
son Solyndra went under was the fact that the Chinese were able
to make their product cheaper and the Europeans stopped buying.
Now, while it may have gotten worse, wasn’t that also true in Jan-
uary when you restructured this loan?

Mr. SILVER. It has been true for the last several years.

Mr. GrIFFITH. OK. In that I would have to ask you, then, when
you look at these numbers, how in the world if you know that and
your analysts have told you that, how in the world could you antici-
pate that profits at Solyndra would double next year? Because that
is in all the models that are attached to the legal memorandum.

Mr. SILVER. I will leave it to the company’s management team
to describe their financial projections, but what I will say to
you

Mr. GrIFFITH. Wait a minute. Wait a minute. You are concerned
enough you put an observer on the board and you subordinated
American taxpayer dollars but you are going to leave it to their
management to determine how they can say that they are going to
double it? Doesn’t that sound like that is not common sense again?

Mr. SILVER. Well, with all due respect, revenues are not actually
the driver of how a loan or loan guarantee would necessarily get
paid. What we focus on are cash flows and those can be managed
in a variety of different ways.

Mr. GRIFFITH. But you would acknowledge that if their model
was somewhat weak to begin with—and I recognize there is risk
whenever you are doing something new—but if their model was
weak to begin with and then market gets worse, doesn’t that mean
that maybe we should have just not thrown good money after bad
because now we are in a worse position in the bankruptcy courts
to get our money back, are we not?

Mr. SILVER. Well, at the time——

Mr. GRIFFITH. Are we in worse position than we would have been
if we had just let them go into bankruptcy, Chapter 11, last Janu-
ary? We are or are we not?

Mr. SILVER. That will depend—not necessarily. That will depend
on the outcome of the bankruptcy. As I tried to indicate before,
when you are looking at this issue and admitting that there are no
good choices, one of the issues is liquidation and you have to deter-
mine a liquidation

Mr. GRIFFITH. Is it the administration’s policy that bankruptcy is
a good thing?

Mr. SILVER. I can’t speak for the administration but common
sense would suggest that it is not.

Mr. GRIFFITH. I would agree with you. I yield back.
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Mr. STEARNS. The gentleman yields back, time has expired. The
gentleman from California, Mr. Bilbray, is recognized for 5 min-
utes.

Mr. BILBRAY. Thank you very much, Mr. Chairman. Mr. Chair-
man, before I go on, I would like to just address the ranking mem-
ber of this committee because I hope she recognizes and we all rec-
ognize this is not a Democrat or Republican issue when we are
talking about this “is.” This is specifically a threat to the legislative
process when you can have an attorney play this word game and
does that mean that Democrat or Republican, when they specifi-
cally direct in legislation that we now have to say not only it will
not happen but we must say it will not and shall never be allowed
to happen? Do we have to play this word game? Because I don’t
think it is a Democrat or Republican issue. I think this is an issue
about the law is the law and I don’t care how convoluted an attor-
ney wants to do it. This doesn’t pass the smell test in any way in
the world. So I just think this is really an affront on both sides of
the aisle by this manipulation. And just admit it that it was. We
tried to get the job done and we crossed over a line to a common-
sense person and anybody rational would say you crossed the line
of what the law specifically said.

Now, that aside, there are a lot people talking about solar power
here, some of us who worked at citing solar factories here. Mr. Sil-
ver, are you comfortable, first of all, with the thin film technology
that was chosen by this company? Did you have any concerns about
them using thin film technology?

Mr. SILVER. Congressman, I am, first of all, not a solar technical
analyst but I am highly comfortable with the fact that the solar ex-
perts at the Department of Energy, of whom there are many, and
the independent engineers which were well known and well re-
spected firms were qualified

Mr. BILBRAY. Were you informed that there has been more false
starts and more failure in thin film than any other form of photo-
voltaic production?

Mr. SILVER. I don’t know that to be true or not but——

Mr. BILBRAY. OK. And were you aware that when we talk about
China that China has concentrated almost ostensibly in
polycrystalline technology and avoid thin film?

Mr. SiLVER. Well, China has focused on the market segment you
are describing in part because it is a very cost-effective way to
mass produce those panels. The Solyndra technology was designed
in its time and place to circumvent or to overcome 2 fundamental
challenges—the very high price of polysilicon and the installation
costs which they refer to as

Mr. BILBRAY. And they also have in fact the historical problem
of a lack of durability and the loss of proficiency of thin film as op-
posed to mono- and poly-technologies. But my question to you, you
are a business man. You are looking at a company. Did you review
their proposal for the construction of their factory, the technology,
the siting of it, the planned development of it, and its related costs
and oversight?

Mr. SILVER. I am sorry. What is the
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Mr. BILBRAY. Did you look at where they were talking about
building this factory, how they were building it, and the related
issues of the cost of just building the factory?

Mr. SILVER. No, sir, because the loan was issued before I arrived
at the Department.

Mr. BiLBRAY. OK. When you went and renegotiated it, did you
take a look at what was being proposed?

Mr. SILVER. Well, at that point, the plant was largely built, al-
though it was not, as I say, fitted out.

Mr. BiLBRAY. OK. Did anybody down the line raise the issue that
the proposal was to build the facility in the State of California in
the Bay area in a nonattainment area, can you think of as a busi-
ness man anywhere in America where you probably have more reg-
ulatory obstructionism to the construction of a manufacturing oper-
ation than you would have in a nonattainment area in the State
of California?

Mr. SILVER. I am not qualified to answer that question, but what
I can say is that the investors that backed this company and the
management team that originally led it must have concluded that
this was the right place to do it.

Mr. BILBRAY. Mr. Silver, are you aware of anybody in your de-
partment that have notified grant applicants that if they want to
go get the grant that their production should be moved out of the
State of California to a State that has less regulatory obstruc-
tionism?

Mr. SILVER. We don’t issue grants in the loan program, sir, but
I am not aware of that, no.

Mr. BiLBRAY. OK. Well, maybe we ought to talk about the fact—
let me just point out, this grant application was asking to take 30
acres of agricultural land in the State of California in a nonattain-
ment area. It was going to be required to be able to go not just
through the DOD and the U.S. but having to get the Environ-
mental Quality Act under Sequel for California, has to get a permit
from the city, air quality from the Bay area, air quality which is
nonattainment area with some of the strictest air pollution regs in
the entire world. It was going to require a general permit for dis-
charge and storm water, which means that not only did you have
the California environmental agencies involved, not only did you
have the State Water Quality Control Board involved, you had the
local regional water Quality Control Board that you have to get a
permit from.

The fact is is that the California Department of Occupational
Safety, which has some of the most restrictive regulations in the
world you had to get a permit from, you had the hazardous waste
generation, which California again under HAZMAT has some of the
most restricted funds. Then you get into wastewater discharge, and
these are just some of the permits down the line.

Nobody in your department or when they reviewed this raised
the issue that this is not only a terrible place to try to site a facility
but you are proposing—didn’t anybody raise the issue of why build
a whole new facility rather than moving into an existing aban-
doned facility in a State that has 12 percent unemployment and
huge empty resources? Anybody even talk about the question of
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why would you build a new facility when there are warehouses
available?

Mr. Chairman? Would he answer the question?

Mr. STEARNS. Time has expired but you are welcome, Mr. Silver,
to answer the question yes or no.

Mr. SILVER. Sure, I will to the best of my knowledge. At the risk
of repeating myself since I wasn’t there, I don’t know what the na-
ture of the discussions were, but I can tell you that applicants for
loan guarantees are required to have all of their siting permits and
ot}ﬁer kinds of permits in place by the time the project is under-
taken.

Mr. BILBRAY. And all of it was stated down that it will attain it
before construction when they get in the line? And all I got to say
is somebody who is siting—we are siting existing warehouses. It is
absurd with the kind of vacancy we have in the State of California
for anybody to even talk about or come to you or any government
agency and say we want to build a whole new area on ag land. I
yield back.

Mr. STEARNS. The time of the gentleman has expired. The gen-
tleman from Louisiana, Mr. Scalise, is recognized for 5 minutes.

Mr. ScALISE. Thank you, Mr. Chairman. I want to thank you for
calling this hearing. You know, we have been pressing on this issue
and asking a lot of questions about this Solyndra loan program for
months now on this subcommittee, but I think it is really impor-
tant that we have this hearing now because while Solyndra was
touted as really one of the poster children by President Obama of
his first stimulus bill, and clearly there is a lot of evidence that
shows that this was something that the White House really wanted
to move through quickly and the emails indicate that.

But while this was one of the poster children of the first stimulus
bill, the President right now is touting what I call son of stimulus,
another bill to come through, spend more taxpayer money, to do
more things like this. And in fact if you look at some of the issues
that we have raised about this loan program, some of these projects
that were funded by stimulus, just Solyndra alone was touted to
create 3,000 jobs. The President touted that. It is going to be a
great success story. And of course, we have seen the failure there.
And a lot of us are questioning this kind of double down son of
stimulus approach where they are going to come back and do more
ﬁf this kind of same failed policy of just spending money we don’t

ave.

And, you know, of course the President said in front of our cham-
ber last week, pass the bill now. We hadn’t even seen the bill. The
President didn’t even give us the text of the bill and he said pass
the bill now, called on the American people ask us to pass the bill
now. I hope you understand now why a lot of us are real skeptical
when the President says pass a bill now because he did that with
the stimulus bill and we see the failure there. He did that with the
healthcare bill. We are still unearthing problems there. So when
the President says pass a bill, you can wonder why some of us say
let me read the bill first and let us look at the details.

But now when we get specifically to this issue of what happened
with Solyndra, Mr. Silver, I know you have testified that you
weren’t in your position until November of 2009. When you came
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in, you have acknowledged there was a file on Solyndra. Did you
read that file?

Mr. SILVER. I read through all of the materials for the entire pro-
gram when I arrived.

Mr. ScALISE. Did you see the concerns that were being raised by
your own agency back then prior to your coming that under what
they were looking at, Solyndra could go bankrupt by September of
20117

Mr. SILVER. I certainly saw all of the materials that were, you
know, related to that discussion. I need to reemphasize, Congress-
man, that the loan guarantee was specifically for the construction
of a physical factory, which was done. And the way that works

Mr. ScALISE. And look, it is your job ultimately to go through
that loan guarantee and see if there are things that meet the tax-
payer interests——

Mr. SILVER. That is correct.

Mr. SCALISE [continuing]. But also I think you need to also be
aware of the way that the program is being implemented. After you
came in, the Government Accountability Office did a report that
was, I think, pretty scathing about your loan program. They actu-
ally made some recommendations. They pointed out some prob-
lems. They pointed out, again, after you came in, GAO put this re-
port out. They pointed out that the loan program treated applicants
inconsistently favoring some and disadvantaging others. And they
gave examples. Did you read this GAO report?

Mr. SILVER. I did, Congressman, and if you will give me a minute
to respond to——

Mr. SCALISE. I can’t give you that long. I don’t have that much
time.

Mr. SILVER [continuing]. The GAO question. First, let me note
that while the report did come out after I arrived, it covers the
2008 and 2009 time period, and so I was there for approximately
1 month——

Mr. ScALISE. So did you make any changes based on the prob-
lems that they now know?

Mr. SILVER. Yes, we have actually made substantial changes as
we have grown the organization.

Mr. ScALISE. All right. But let me ask you this. You were here
after you all did the restructuring of Solyndra’s loan. Who made
the decision to put the taxpayers in the back of the line and subor-
dinate in violation of federal law? Who made that decision?

Mr. SiLVER. Well, first, Congressman, as I have said before, 1
don’t know that it was in violation of any law. There were mul-
tiple—

Mr. ScALISE. Someone made the decision. Did you make the deci-
sion to subordinate——

Mr. SILVER. There were a variety of legal——

Mr. ScALISE. Did you? Did you make it?

Mr. SILVER. The loan program

Mr. SCALISE. This is a yes or no question. Did you make the deci-
sion to subordinate the taxpayers and put them in the back of the
line when the decision was made to restructure because you were
there?
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Mr. SILVER. The question is not—does not have a yes or no an-
swer, Congressman.

Mr. ScALISE. So you don’t know? You either made the decision
or you didn’t. I think

Mr. SILVER. The process——

Mr. SCALISE [continuing]. That is a straightforward question.
And look, we have been asking for months now, in fact, we on this
subcommittee asked your agency for some of these documents prior
to the modification of the loan, prior to the restructuring, and you
all stonewalled us as you are stonewalling right now refusing to
answer a direct question. And $535 million of taxpayer money is
at stake. Maybe if you would have given us that information back
months ago when we asked for it before you restructured, the tax-
payers wouldn’t be in the back of the line today. So you can under-
stand, I would hope, why we are saying who made the decision to
put the taxpayers in the back of the line? Can you get me that in-
formation if you can’t answer it directly now?

Mr. SILVER. I am happy to meet with you to describe the

Mr. ScALISE. No, I want in writing—I am going to ask on behalf
of the committee, Mr. Chairman, if you can get us in writing the
names of the people in the decision-making process—and it might
be multiple people—who made the decision to put the taxpayers in
the back of the line meaning subordinate the taxpayers in what
many of us think are in violation of the law. I don’t know what
your counsel thinks and your counsel may be part of this list, but
I want to know if you are part of the list. I want to know if the
Secretary is part of the list. I want to know if anyone in the White
House is part of that decision-making chain that said we are going
to subordinate the taxpayers of the United States in restructuring
this Solyndra loan. I think we deserve that answer and I am ask-
ing you to get that information, however many people it is. But
somebody made that decision or multiple people, but you can’t say
nobody made it because the decision was made. Would you at least
agree with that and then get that information to this committee?

Mr. SILVER. We will work with you to provide you what you
need.

Mr. ScALISE. Thank you. And I yield back.

Mr. STEARNS. The gentleman’s time has expired. The gentleman
from Colorado, Mr. Gardner, is recognized for 5 minutes.

Mr. GARDNER. Thank you, Mr. Chairman, and thank you to the
witnesses as well for your time today. And I would yield the 30 sec-
onds to my colleague, Mr. Bilbray, from California.

Mr. BILBRAY. Mr. Silver, my biggest concern I just want to say
in closing as somebody who supports solar energy, I think we got
to keep the science not the blind faith, and it appears to me that
this entire process was driven more by an assumption that any-
thing solar was good and you could force it through and it was all
going to work out. And the lack of critical review for this produc-
tion I think is the greatest threat for future solar. It is this kind
of blind faith that we have got to avoid. This should be driven by
science and good investment, not by an assumption that whatever
is renewable obviously is going to be great. And I think this failure
was driven more by that. I don’t think it was a criminal intent. But
that criminal intent you can bust one guy. The trouble is with this
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kind of prejudice for a technology blindly, there is more threat to
that happening in the future and not just financially but the en-
ergy independence of this country and the competitiveness of this
country. And that is what I am critical on.

Mr. SiLVER. Congressman, I wholeheartedly agree with you that
we ought to back the science, which is why a large group of sophis-
ticated private investors who have done their own—had done their
own due diligence, why the loan program staff from the 2007 to
2009 time frame using independent engineers, other outside advi-
sors, and the solar experts at Department of Energy came to that
conclusion.

Mr. BILBRAY. Well, the record shows that there was political
interjection, there was PR issues. The preconceived idea that if it
was solar, it had to be a great package, and frankly there is good
stuff, there is bad stuff, and the greatest threat to the good stuff
is allowing garbage to get through the system and being treated as
if its sacred rather than being critical about it. And it wasn’t crit-
ical enough and history has proven that it wasn’t a critical review
of this. We got to make sure that doesn’t happen again. I yield back
to the gentleman.

Mr. GARDNER. Thank you. And reclaiming my time.

Mr. Silver, I want to go back to this issue of the emails and the
dismissal by the Credit Committee of this project. January 9—it is
a Friday—2009, an email was sent from the Credit Committee re-
manding the Solyndra application calling it premature and citing
a number of unresolved issues. In your testimony, you have said
that this was over nothing big, no big details——

Mr. SILVER. No, I didn’t. I never said that, Congressman. What
I said was the Credit Committee remanded it back for additional
work and due diligence was done on that work. And then it was
brought forward in the time frame that—I should—if I may:

Mr. GARDNER. Well, let me just talk

1’1}/11‘. SILVER [continuing]. I would like to just point out one
other

Mr. GARDNER [continuing]. About this due diligence

1V}Ilr. SILVER. I would like to just point out one other thing which
is that——

Mr. GARDNER. Reclaiming my time. This is my time. I am sorry
because I want to talk about these matters of due diligence on Jan-
uary 9, what you said, due diligence took place over. Let me read
these to you. It is Slide #2 if you could put that on there. “There
is presently not an independent market study addressing long-term
prospects for this specific company beyond the sales agreement al-
ready placed. Since the independent credit assessment raised the
issue of obsolescence in marketing this project, it is important to
have an independent analysis of that issue as well as the current
state of the competitive market.” Point 2, “while the sales agree-
ment is said to have been analyzed by the outside legal advisor as-
signed to this case, the committee did not have access to this docu-
ment.” Point 3, “there are questions regarding the nature and
strength of the parent guarantee for the completion of the project.”
Point 4, “while it is encouraging to see the apparent progress in the
development of the product at the Fab 1 facility, there is concern
regarding the scale-up of production assumed in the plant for Fab
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2.” That was in an email on January 9. That is the areas of due
diligence that you are saying that you did and you did it by Janu-
ary 26, a Monday, 2009?

Mr. SiLVER. Congressman, I don’t know where—what dates you
are referring to. Let me

Mr. GARDNER. These are the emails when the Credit Committee
said no, we are not going to do this and then all of a sudden an
email just days later, 10 working days later——

Ms. DEGETTE. Will the gentleman yield?

Mr. GARDNER [continuing]. We are going to go forward.

Ms. DEGETTE. Does the gentleman have copies of those emails?
The minority has——

Mr. GARDNER. I am happy to provide——

Ms. DEGETTE. I would appreciate that.

Mr. GARDNER. Sure.

Ms. DEGETTE. We don’t have copies of those emails and I don’t
think the witness does either and I am getting a little lost here.

Mr. GARDNER. On January 9, 2009, the Credit Committee sent
an email, and I think if you go to Slide 4 you can see what I am
talking about. There we go, 2009, talking about the Credit Com-
mittee remand of Solyndra application calling it premature. Janu-
ary 26, we are approaching the beginning of the approval process.
So the areas of due diligence that you said took place took place
in 10 working days? These are pretty significant issues.

Mr. SILVER. No, that is not accurate, Congressman, and if you
will give me just a moment to try to answer your question. There
are actually—there is actually an extended period of due diligence
that takes place here. The Credit Committee—the first Credit Com-
mittee met; then there was a several-month period before it met
again and I need to make sure this is clear because I don’t think
it is because I don’t

Mr. GARDNER. It didn’t meet when they made their decision to
move forward?

Mr. SILVER. What gets approved at that juncture, Congressman,
is a conditional commitment, not the final close of the loan. The
loan itself didn’t close until September and so additional due dili-
gence takes place from the conditional commitment through the
close of the loan, as is true in every transaction.

Mr. GARDNER. What changed, then, between January 9 when
they needed that information and January 26, 10 days later, when
they evidently didn’t need that information.

Mr. SILVER. I don’t know what the January 26 date is that you
are referring to.

Mr. GARDNER. The January 26 email was right there. It says, “a
DOE staff member states that we are approaching the beginning
of the approval process for Solyndra again.” The Credit Committee
met and said they didn’t do it because they needed this informa-
tion.

Mr. SILVER. Why do you assume that language says we are be-
ginning—approaching the beginning of an approval process nec-
essarily means anything about the time frame for which due—
under which due diligence took place?

Mr. GARDNER. Well, I am assuming that the Credit Committee,
their observations were taken into account, were they not?
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Mr. SILVER. Absolutely, but the beginning—as I read it as you
are now showing it to me, we are approaching the beginning of the
approval process, that suggests a pretty open-ended period of time
during which due diligence was——

Mr. GARDNER. So the Credit Committee then at that point, it
doesn’t matter what the Credit Committee is concerned——

Mr. SILVER. No, the Credit Committee met again in March.

Mr. GARDNER. Because they said we are going to end this.

Mr. SILVER. No, they said that we were—they were going to meet
again in March, which they did.

Mr. DINGELL. Mr. Chairman, where are all

Mr. STEARNS. The gentleman’s time has expired.

Mr. DINGELL. Mr. Chairman, where are——

Mr. STEARNS. We are on the first round

Mr. DINGELL. I have a unanimous consent request——

Mr. STEARNS. Yes, you are recognized.

Mr. DINGELL. Can we put all of these emails into the record? I
am sitting here, I am seeing a wee bit of information carefully yel-
low-lined that is supposed to tell me what has happened here. I
don’t think there is any lawyer that would tell you that that would
be sufficient evidence of anything. The whole document should be
placed before us so we know

Mr. STEARNS. Well

Mr. DINGELL. If there is wrongdoing here, by golly, let us dig it
out. But let us see the whole thing.

Mr. STEARNS. OK.

Mr. DINGELL. So far we are getting a lot of assumptions and un-
derstandings and comments from the other side in which they are
saying oh, this is terrible. What has happened here? But I don’t
know what has happened and to speak perfectly frank with you, I
don’t see anything up there which tells me that we have a clear
picture of the problems to which we are inquiring. So if we are
going to inquire, let us inquire fairly. Let us let everybody see
them. Is it possible that my Republican colleagues have seen these
papers and the rest of us have not?

Mr. STEARNS. We will take the constructive criticism under ad-
visement. We have unanimous consent in which all the documents
will be made available and a part.

Mr. STEARNS. And I ask my side, the counsel, to provide the gen-
tleman and your side all these documents, which we have. And
they have been produced, I am told, so I guess the question is they
haven’t got to you. Is that a fair assumption?

Ms. DEGETTE. Well, if the gentleman will yield?

Mr. DINGELL. I want them in the record, Mr. Chairman.

Mr. STEARNS. Oh, OK. So you have the same documents we do,
you just want to make sure they are part of the record?

Mr. DINGELL. I want

Ms. DEGETTE. If the gentleman will yield?

Mr. DINGELL [continuing]. To see them

Mr. STEARNS. And we pass the unanimous consent——

Mr. DINGELL [continuing]. I want to know what they said

Mr. STEARNS. OK.

Mr. DINGELL [continuing]. And I want them in the record.
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Mr. STEARNS. They will be put in the record. We had unanimous
consent to do so.

Ms. DEGETTE. Yes, and if the gentleman would yield?

Mr. STEARNS. Yes.

Ms. DEGETTE. We were told that the documents were produced
under an agreement with the majority that they were to be con-
fidential and were not to be copied or in any way disseminated.
We

Mr. STEARNS. At the request of OMB, right?

Ms. DEGETTE. OK. But——

Mr. STEARNS. Yes.

Ms. DEGETTE [continuing]. What happened was in between yes-
terday when I found this out at about 7:00 p.m. last night and
today, it turned out that lo, number one, the majority released a
number of these documents to the press and, number two, the ma-
jority apparently took some of these documents and excerpted them
in the way that the chairman emeritus is saying and put them on
slides, which we have never been provided. I am going to tell you,
Mr. Chairman, I have been on this subcommittee for 15 years and
I am just as much concerned about this Solyndra loan as everybody
else is, but the way that the information has just been parceled
out, the witnesses don’t have the full copies of the emails in front
of them, the minority doesn’t have the full copies of the emails in
front of them until we asked for them, that is not in the grand tra-
dition of this subcommittee.

Mr. STEARNS. We have heard your argument in your opening
statement and we made a unanimous consent that you all be part
of the document. I am told that you were given, your staff was
given all these documents. OMB——

Ms. DEGETTE. We were told we couldn’t copy it.

Mr. STEARNS. OMB is the one that specified that. We have now
agreed that we are going to make them all public.

Ms. DEGETTE. Mr. Chairman, they were subpoenaed from OMB.
OMB doesn’t have the right to tell us whether we can copy——

Mr. STEARNS. I understand that.

Ms. DEGETTE [continuing]. The documents or not.

Mr. STEARNS. I understand that but we have all agreed that
OMB can’t tell us and we are going to make these public.

Ms. DEGETTE. Thank you.

Mr. STEARNS. And so I appreciate your concern. We have a unan-
imous consent from a member who is on the committee but not on
the subcommittee, the gentleman from Kansas, Mr. Pompeo. Is
there any objection to allowing him in the first round—we are
going to go for a second round

Mr. WAaXMAN. Well—

Mr. STEARNS [continuing]. Is there any objection to allow him to
ask questions?

Mr. DINGELL. I have no objection but I would like to understand
if we are going to get those documents and if we are going to have
a second

Mr. STEARNS. Your point is you have the documents but you
want to make sure the documents are available to——

Mr. DINGELL. No, I want to see them.
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Mr. STEARNS. OK. Well, as I understand from my counsel, we
have provided all the documents to you. They were produced to
both sides. You have them. Now, is it possible your staff has not
made them available to you?

Mr. DINGELL. I understand that it is the committee staff to make
these available to all members of the committee and I understand
this committee staff works for all of us.

Mr. STEARNS. Well, I think that

Mr. DINGELL. And if I am in error

Mr. STEARNS. My staff has told me that we have——

Mr. DINGELL [continuing]. Tell me so.

Mr. STEARNS [continuing]. Provided you——

Ms. DEGETTE. Mr. Chairman, what happened was we were told
we could look at the documents but we couldn’t copy them and that
under some kind of agreement the majority made with the OMB
that the documents could not be disseminated in any way, which
is frankly a ridiculous agreement——

Mr. STEARNS. Well, no, I think you made that——

Ms. DEGETTE [continuing]. If the majority made that, but in ad-
dition, always in the past in this subcommittee, if we questioned
on documents, we had the full document available for everybody
and for the witnesses so that they could review those and give their
answers. Instead, what we have had today is these slides which
were made taking quotes out of the documents without providing
the documents to anybody.

Mr. STEARNS. In conclusion, I think the fact that you and Mr.
Dingell’s point is that these documents should have been made
available in a tab so that they can go to the tab.

Mr. SULLIVAN. Mr. Chairman? Mr. Chairman, if I can ask a
question?

Mr. STEARNS. Sure.

Mr. SULLIVAN. I think from everything I am hearing, the emails
that are in question are emails from Department of Energy staff.
Doesn’t Mr. Silver already have access to all of that?

Mr. STEARNS. He doesn’t necessarily have access——

Mr. SuLLIVAN. Chairman, those are people that work under him
in his agency who communicated back and forth that we had to
subpoena, but I don’t think he has to subpoena to get his own in-
ternal documents from——

Mr. DINGELL. Mr. Chairman, we are not complaining about
whether Mr. Silver has these emails or not. I am complaining that
we do not have the emails.

Ms. DEGETTE. Well, and also——

Mr. DINGELL. And I find myself affronted that I am reading
about these things in the newspaper and am not having them pre-
sented to me. That is a most curious way

Mr. STEARNS. OK. All right.

Mr. DINGELL. —to proceed about a congressional investigation.

Mr. STEARNS. Well, we have a little disagreement here but out
of deference to you, I will take your criticism under advisement.
And let us continue on.

Mr. DINGELL. That does not comfort

Mr. ZIENTS. May we have a 2-minute break?
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Mr. DINGELL [continuing]. Me when you take it under advise-
ment. That means I might hear about it

Mr. STEARNS. Well, I think:

Mr. DINGELL [continuing]. Sometime before the end of the ses-
sion if I am lucky.

Mr. STEARNS. All right.

Mr. DINGELL. I do not view that as being an adequate answer for
my concerns. I don’t like the precedent which I see being set here
that I am going to read about these things in the press. And I don’t
like at all the fact that we are having all manners of inferences
drawn by the majority while the minority has not seen the docu-
ments. And so I am not comforted by these matters being taken
under advisement.

Mr. STEARNS. Well, the gentleman has done this job much more
than——

Mr. DINGELL. They should be addressed now——

Mr. STEARNS. Yes.

Mr. DINGELL [continuing]. Not at some future——

Mr. STEARNS. OK. The gentleman——

Mr. DINGELL [continuing]. Time.

Mr. STEARNS [continuing]. Has done this job more years than I
have ever done it or will do. I respect his opinion. We have a little
disagreement and the fact is we say we have given you all the doc-
uments. The fact that you don’t have it in front of you is not nec-
essarily our fault because your staff:

Mr. DINGELL. Maybe I have to raise the question of whose staff
we are going to fire. Are we going to fire the majority staff or the
minority staff?

Mr. STEARNS. Well, I think there is a

Mr. DINGELL. If the majority staff is making this kind of a deci-
sion, they are going well beyond their powers——

Mr. STEARNS. Well

Mr. DINGELL [continuing]. And well beyond their authorities. If
the minority staff is doing it, we are going to thrash this out inside
the minority and find out why in the hell they are doing it this
way.

Mr. STEARNS. I suggest you do that and then you and I talk.

Mr. DINGELL. Well, I suggest that we talk now because this is
the business of the committee and I find the business of the com-
mittee being conducted in a curious way.

Mr. STEARNS. Well, the curious way is that you don’t recognize
that you have all the documents when my staff has provided all the
documents to you. So we are a little puzzled why we are discussing
why you don’t have all the documents when you do.

Ms. DEGETTE. No, the problem is——

Mr. DINGELL. Where are the documents——

Mr. STEARNS. Let Mr. Dingell finish.

Mr. DINGELL [continuing]. Then

Mr. STEARNS. OK.

Mr. DINGELL [continuing]. If I have had them presented to me,
I am anxious to see them.

Mr. STEARNS. OK. Well, I think what we are going to do is con-
tinue this discussion, but I want to let the gentleman from Kan-
sas—I recognize him for 5 minutes.
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Mr. PomPEO. Thank you, Mr. Chairman. And thank you to the
minority for allowing me to participate in the hearing today.

You know, Mr. Waxman started this hearing an awful long time
ago talking about the fact that the Solyndra folks came in his office
in July, told him everything was great and then filed bankruptcy
shortly thereafter and he couldn’t understand why. There is a sim-
ple reason. Nobody in that room had any skin in the game. This
is exactly what we get when the Federal Government tries to put
money into businesses and try to pick winners and losers. And in
fact because I have heard Mr. Zients speak, your task is really to
pick just amongst losers. Every one of these has a credit subsidy,
right? Is that correct? The Federal Credit Reform Act, you are out
there looking at every one of these loans and deciding how much
of a loser this guarantee is going to be.

Mr. Z1ENTS. No, I mean the point is to put a credit allowance——

Mr. POMPEO. A score, a cost to the taxpayer.

Mr. Z1ENTS. That is the purpose of the program——

Mr. PomMPEO. Right.

Mr. ZIENTS [continuing]. Is the 1705 program——

Mr. PoMPEO. Right.

Mr. ZIENTS [continuing]. Does loans with credit subsidies.

Mr. PoMPEO. Right. Look, I am very familiar with FCRA. I actu-
ally, oddly enough, wrote about this when I was in law school and
was published so I know a fair amount about the process that you
go through there. And you talked about your score having changed.
What were the 2 scores that were given both in 2009 and then I
guess twice in 20117

Mr. ZIENTS. Well, the score in 2009, I don’t know the exact per-
cent of the score——

Mr. POMPEO. And you got that

Mr. ZIENTS [continuing]. But it increased——

Mr. PoMPEO. If you can get me the 2 scores, what the original
scoring was and what the subsequent scoring was?

Mr. ZIENTS. I am sorry?

Mr. PoMPEO. Can you provide to me and to this committee the
original score and the subsequent score?

Mr. Z1ENTS. Yes, we can follow up on that request.

Mr. PomPEO. OK. So you will provide that information to the
committee?

Mr. Z1ENTS. We will work with staff to make sure that that infor-
mation is provided.

Mr. PoMPEO. Right. And then you will give us also the score in
2011 during the restructuring? You decided this was how much ad-
ditional subsidy will need to be provided.

Mr. ZIENTS. Well, in 2011 as part of the restructuring, the deter-
mination was that it was a workout based on the fact that the loan
was in imminent default and that a workout or a restructuring was
in the best interest of taxpayers. That would be reflected, the cost
of that, in the budget.

Mr. PoMPEO. So it was a negative score. It was good for the tax-
payers that this restructuring was taking place?

Mr. Z1ENTS. No.

Mr. PoMPEO. It was going to cost them less?




93

Mr. Z1ENTS. No, the restructuring in the budget—in the annual
budget it will be reflected that the loan—the condition of the
loan——

Mr. PomPEO. This is exactly what happens when folks without
skin in the game get involved in trying to do credit analysis. Let
me go back, Mr. Silver, I want to ask you. Mr. Markey spoke about
Carnac, that no one could have known what was going to happen
to the price of photovoltaic cells, PV cells, that this was just un-
imaginable that Solyndra’s sales price would fall below its cost of
production. Do you agree with that? And he said in 2008 who could
have known?

Mr. SiLVER. Well, I think many, many analysts and observers
have been surprised by the speed and rate of the decline in cell
prices, yes.

Mr. PoMPEO. Mr. Chairman, I ask unanimous consent to place
into the record an article. It is from August 4, 2008. It appeared
in Xconomy. It is written by a man named Mark Modzelewski, the
technology commentator. In August of 2008 he wrote, “the cost of
PVs, you hear a lot about companies working toward price parity
and grid parity—and here is the potentially really bad news for in-
vestors. Some big players in the private equity and research side
have hypothesized that the price of solar cells is about to plummet
so quickly that manufacturers will enter a netherworld where their
cost of production exceeds their sales price.” So it didn’t take
Carnac. It just took Mark. Is that correct?

Mr. DINGELL. What is the status of-

Mr. STEARNS. The gentleman will—does he have a point of infor-
mation?

Mr. DINGELL. No, I don’t.

Mr. STEARNS. OK.

Mr. DINGELL. I have a reservation to a unanimous consent re-
quest just made.

Mr. STEARNS. OK. The gentleman from Michigan objects and it
will not be put in the record.

Mr. DINGELL. I don’t object. I just want to know are the papers,
the emails and other things that I have been discussing with the
chair going to be put in the record and are they going to be made
available to us?

Mr. STEARNS. Yes, they are.

Mr. DINGELL. I want to make sure everybody is treated alike.

Mr. STEARNS. Absolutely.

Mr. DINGELL. If the gentleman wants to put something in, I
probably won’t object, but I just want to make sure that I am get-
ting what [——

Mr. STEARNS. With that understanding, do you still object?

Mr. DINGELL. I don’t object.

Mr. STEARNS. All right.

Mr. PoMPEO. Thank you.

Mr. STEARNS. With unanimous consent, so ordered.

[The information follows:]
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The Solar Hype Cycle: Don’t Let The Sun Go Down On Me
Xconomy.com

Mark Modzelewski
8/4/08

The other day the Boston Globe had a piece on solar technology coming of age in which
Caltech chemistry professor Nathan Lewis stated: “We're not in a hype cycle...If you go to
Silicon Valley and around Route 128, everyone and their brother who used to make computer
chips are now trying to make thin-film solar cells.”

Dr. Lewis seems to ignore that he gleefully gave a textbook definition of a hype cycle. And an
out-of-control hype cycle is literally what we’re in when it comes to solar energy.

There are dozens of separate subsectors of research, development and production that fall under
the solar energy banner. I am going to skip passive solar, solar water heaters and solar thermal
(which 1 actually like) and cut right to the solar energy sector most encumbered with hype,
technical issues, mad money, and conflicts with reality—photovoltaics.

Photovoltaics (PVs) convert sunlight directly into electricity. Basically, they are those ugly glass
boxes you see over at the Porter Square Plaza in Cambridge. Production of photovoltaic cells has
been doubling every two years, since 2002, making it the fastest-growing energy technology
sector in the world.

PVs break down for the most part into crystalline silicon PV, inorganic thin film, multi-junction
PV, and organic and Gratzel PV systems. In a nutshell, you have the old, thick, expensive ones
and newer, thinner, cheaper, often flexible ones. The issues making them problematic as an
energy solution are that PVs cost too much to make, install, and maintain—oh, and they also

only work when the sun is out.

To the cost issue of PVs, you hear a lot about companies working toward “price parity” and “grid
parity”——i.e. a cost per megawatt on a par with electricity from fossil fuels—but nearly any
number you see in print is half baked. Over and over again, companies have failed to translate
the efficiencies achieved in lab experiments into durable solar panels that can be mass-produced
cost effectively. Miasolé, for instance, has been getting 8 to 10 percent efficiency in the lab but
only 4 percent or so in a mass-production form. Once you account for installation, maintenance,
and repair costs for homes and business—which often add more than 50 percent to the base cost
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of PV panels—it’s clear that PV solar is never going to be cost-effective as a replacement
baseload power source.

So if you were to go the Al Gore route of building a national, grid-replacing, mega solar farm in
Nevada, we’d all go broke and die. It’s an inconvenient truth (ouch!) that besides destroying 5
million acres of land (about seven times the size of Rhode [sland; wait until the environmentalist
hear about that!) and another 7.5 million acres of adjoining land to support the system, it would
cost around $21 trillion dollars to build a solar farm large enough to meet U.S. power needs—
and we’d still have to keep the current energy grid up and running and ready to go for the two-

thirds of the time when the sun isn’t doing its job.

In addition, though solar has this reputation of being a green technology, the reality is that PVs
are full of gross pollutants, gnarly residues and nasty chemicals. Making PVs requires toxic
heavy metals such as lead, mercury and cadmium—and throw in silicon tetrachloride to boot.
Then there’s the mining operations needed to get many of the materials. And for good measure,
don’t forget that PVs are made in factories. The plant at Suntech, one of the world’s biggest PV
makers, is powered by a coal plant. Oh, the delicious irony.

On top of all of this, the PV industry is truly dependent on subsidies. The government now pays
30 percent of the cost to businesses to invest in solar to meet their energy needs. For consumers,
there’s a Federal tax credit of $2000 for your renewable energy system (solar or wind) after
rebates. States throw in a hearty helping of additional incentives, as in the case of California,
which offers a subsidy for residential solar of as much as $2.50 per installed watt, depending on
a system’s expected performance.

Even with all those subsidies, and even with oil at $140 a barrel, and even when you add in the
federal and state taxes on oil production, solar still doesn’t reach break-even with fossil fuels,

except in some start-up’s PowerPoint presentation.

Worst of all, this hype is bad for the environment. Focusing so much on PVs means that we’re
moving investment dollars away from other clean energy technologies that have much more
potential. I often hear folks at clean energy forums state that the United States needs to emulate
Germany by creating more incentives to build PV farms. What’s not mentioned is that it takes
six years for a German PV plant to generate the amount of power used to make the PV cell.

http://www.xconomy.com/national/2008/08/04/the-solar-hype-cycle-dont-let-the-sun-go-down-on-
me/?single_page=true
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So PV solar costs too much, isn’t exactly green, isn’t as good as claimed, and depends on
government support. What else can be wrong with it? Investors—and their bad habit of creating
impossible expectations, stoking the fires of hype, and inflating a huge bubble that could pop at

any time.

Let’s start with thin film PV maker First Solar, which is up something like 900% since its IPO.
The company is sporting a $20 billion market cap after $196.9 million in revenues for the first
three months of the year. Think about that for a second. We aren’t talking an online or software
play. We are talking a company producing a physical good. This little bit of valuation lunacy has
triggered a VC feeding frenzy on similar solar plays with NanoSolar and Miasolé already having

valuations of well over $1 billion before selling much of anything.

All told last year, VC investments in solar power (and almost all of it in PVs) reached around
$1.36 billion, up from $400 million in 2005. The bulk of those investments went into backing
various thin-film technologies—3535 in 2007 alone. More than 100 thin-film companies are vying
for a slice of the market, according to a recent Lux Research report, which forecast that thin-
film solar will occupy 28 percent of the solar market by 2012. As the report noted, “This
exceptional rate of growth demonstrates that VC firms believe solar is far from its peak.” Gaia
help us. (Disclosure: I am a co-founder of Lux Research and a shareholder. However, I no longer

have any operational or oversight role with the company. )

And with all the investment focus going to solar power, an interesting situation has developed—
overcapacity. In a classic “who’d a thunk,” we are entering a prolonged period in which PV
supply is outpacing demand. Lower barriers to entry will contribute to lower production prices
and lower margins. This turn of events won’t likely last forever, but do you really want to be
investing in one of the 100-plus new entrants in a market that is already producing more than the
market can handle?

This is a good time to note that no VC-backed companies even IPOed in the second quarter.
Furthermore, the average size of the solar IPOs that have occurred has been dropping since 2005.
Solar equipment maker GT Solar, a pretty solid company that makes equipment for
manufacturing PV cells, went public last week and fell 11.6 percent in its first day of trading and
continued to fall over 20 percent more.

And here is the potential really bad news for investors. Some big players in private equity and on
the research side have hypothesized that the price of PV solar cells is about to plummet so

http://www.xconomy.com/national/2008/08/04/the-solar-hype-cycte-dont-let-the-sun-go-down-on-
me/?single_page=true
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quickly that manufacturers will enter a netherworld where they are making enough to keep the
lights on but not enough to make a formidable profit. That’s going to make shareholders and
potential shareholders really happy. It’s also going to give birth to a whole new foreign energy
“boogieman” as China becomes the dominant solar player in a way that dwarfs OPEC’s role in
oil. With its centralized manufacturing base, the Chinese can wait out any market downturns and
work with small margins in a way public U.S. companies can’t. They will gradually gain control
of the PV market in much the same way that the Japanese took over the small battery sector a

couple decades ago.

So as you can tell, PVs as an investment area really bum me out. I don’t find the technology all
that thrilling either. PVs will certainly be a piece of the global energy puzzle, but will have
nothing like the role of coal, oil, hydroelectric, nuclear, and even other green technologies. If
you’re looking for a sure winner in this crowded mess of a field...good luck. One spin of the

roulette wheel seems like a safer bet for cleantech investors these days.

http://www.xconomy.com/national/2008/08/04/the-solar-hype-cycle-dont-let-the-sun-go-down-on-
me/?single_page=true
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Mr. PomPEO. Thank you. Thank you, Mr. Chairman. Thank you,
Mr. Dingell. Mr. Silver, was DOE aware of these concerns? I know
you weren't there at the time but you said there are files. Were
they aware of the concerns about the pricing of these cells which
were central to Solyndra’s ability to repay the government’s
money?

Mr. SiLVER. Well, Solyndra’s cylindrical thin film cells were al-
ways more expensive than conventional matters, but the issue is
total cost of ownership and you have to combine the cost of the cell
with the installation, the balance of systems payments to under-
stand the total cost of ownership. And at that time and in that
place, that was a very competitive opportunity.

Mr. PoMPEO. I understand. You know, you have said you have
gone from 35 to 180 folks or so in your organization.

Mr. SILVER. Approximately.

Mr. POMPEO. You said that proudly. It troubles me a great deal
that the Federal Government has an agency that has grown by al-
most 6 times. I hope you hired Mark as one of those folks that you
brought on board going from 30 to 180.

Mr. SILVER. Actually, we have hired an enormously large and tal-
ented pool of former private sector, public finance experts and ex-
ecutives, so I think we have built a very good team. And it was de-
signed simply to exist to put out monies

Mr. PoMPEO. I appreciate that. You talked about this loss of mar-
ket share, that we have lost this market share because these prices
have fallen. Isn’t that precisely what these programs are intended
to do, to develop products so that the cost of production will come
down and solar can compete with all of the other great energies in
the world?

Mr. SILVER. That——

Mr. PoMPEO. Shouldn’t you be thrilled that the price has come
down? Instead, you act as if it is sad because we lost half a billion
dollars of taxpayer money.

Mr. SILVER. No, it is—you are completely correct. It is our collec-
tive effort to try to find innovative technology to in fact do that. We
issued—just as an example, we issued a different solar manufac-
turing loan guarantee just recently to a company whose improve-
ment is a process improvement rather than a product improve-
ment

Mr. PoMPEO. Right.

Mr. SILVER [continuing]. And allows it to cut the cost of solar
panel manufacturing by 50 percent.

Mr. PoMPEO. Right. So the globe succeeded in reducing the price
but the American taxpayers lost half a billion dollars by us trying
to pick a particular business that was going to benefit from that
price reduction. Isn’t that precisely what happened here?

Mr. SILVER. Well, what is happening is that we are putting to-
gether a portfolio of innovation——

Mr. PomMPEO. This was a bad outcome. I have listened. I have
been here for the entire hearing today save for about 2 minutes,
and I have heard not a single person stand up and take any ac-
countability for a single dollar of taxpayer money that is gone. We
ask who made decisions, we asked who was responsible, and the
two of you stand here and point to other people and take no ac-
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countability to the taxpayers in America and in Kansas for having
lost half a billion of their dollars. And for me, that is unacceptable.
I yield back my time, Mr. Chairman.

Mr. STEARNS. The gentleman’s time has expired. The witnesses
have indicated a request—personal request of 5-minute break, so
we will recess our subcommittee and come back at 12:30.

Mr. SILVER. Thank you.

Mr. STEARNS. And we appreciate your support. I remind all mem-
bers we are going to have a second round.

[Recess.]

Mr. STEARNS. The Committee on Oversight and Investigation will
reconvene and we will start our second round. And if the witnesses
will have forbearance here, we will try and wrap up very soon.
There are a couple on my side and just I think one at this side if
Mr. Dingell doesn’t show up.

I will start with my questions here and I need someone in coun-
sel here to take care of the clock so that I keep myself on schedule.

Mr. Silver, I was just going back to when I asked you questions
in the beginning. In response to my question about Department of
Energy conducting due diligence back in 2006, you testified under
oath—we are reading exactly what you said. We got the exact tran-
script. “Actually, I didn’t say that it was conducted in 2006. I said
the application was received in 2006 and due diligence began and
continued from late 2007 through 2008.” But this is at odds and
opposite with the written testimony that you submitted to the com-
mittee where you state, “extensive due diligence on the transaction
was conducted between 2006 and the end of 2008.” Did the “exten-
sive due diligence” that you referred to beginning at the end of
2000, as you stated in your verbal testimony, or the 2006, as you
submitted in your written testimony? I am giving you an oppor-
tunity to correct it.

Mr. SILVER. Thank you. I don’t think those statements are in-
compatible. The solicitation was issued in 2006 and pre-applica-
tions were received at that time. The Loan Program Office received
143, began reviews of those

Mr. STEARNS. Do you stand by your written testimony or your
oral testimony?

Mr. SILVER. There is due diligence that takes place in order to
ensure eligibility and then there is further due diligence that takes
place in order to

Mr. STEARNS. Well, you said to me that due diligence was not
conducted in 2006 but yet in your written testimony it says it was.
So which is which? Just yes or no. Is it your written testimony or
your oral testimony this morning?

Mr. SILVER. Well, it is both, Congressman. There are certain
kinds of——

Mr. STEARNS. You can’t have due diligence in 2006 because in
one you said it wasn’t and the other you said it was.

Mr. SILVER. The due diligence done in 2006 was to ensure the
eligibility of the project and

Mr. STEARNS. So it was 2 different types of due diligence is what
you are saying.

Mr. SILVER. Yes, sir, exactly.

Mr. STEARNS. And what are these 2 different types?
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Mr. SILVER. Well, the——

Mr. STEARNS. Due diligence to me means due diligence. Are you
saying due diligence has two different meanings?

Mr. SILVER. I am. Due diligence here—I am exactly saying that.
Due diligence here was to decide whether or not an application was
in fact eligible, and therefore, the due diligence was around tech-
nical and financial issues only. Once it was deemed eligible, it
was—the company was invited to submit a full application and full
due diligence began. That would include substantially greater
kinds of due diligence than what was done to ensure eligibility.

Mr. STEARNS. OK. I certainly give you an opportunity to correct
that.

Mr. Zients, you testified that OMB did “a thorough examination
and analysis.” And Mr. Silver, you also testified that DOE con-
ducted months of rigorous and comprehensive due diligence and
documentation. I think both of you have indicated that. Is that cor-
rect?

Mr. ZIENTS. I assume this is around the credit subsidy?

Mr. STEARNS. Well

Mr. Z1ENTS. It is hard to react to that——

Mr. STEARNS. OK.

Mr. ZIENTS [continuing]. Out of context. If you give me the full
context——

Mr. STEARNS. Yes. Well, the full context is whether Solyndra
itself would be a viable company and that doing this due diligence
we are talking about, both of you had performed due diligence in
that respect. So——

Mr. ZIENTS. Just to be clear, OMB’s statutory responsibilities
around FCRA and the credit subsidy

Mr. STEARNS. OK.

Mr. ZIENTS [continuing]. And around the credit subsidy score,
yes, it was a thorough analysis.

Mr. STEARNS. OK. So when I am alluding to the fact we had 2
government agencies doing what they are supposed to do under the
law and both of you testified that you did your thorough analysis,
examination, rigorous and comprehensive due diligence and docu-
mentation. So the question I think for me on this committee and
I think for both Democrats and Republicans, this creates some very
serious questions about each of your abilities to put aside the ad-
ministration’s what appears to be—and I still stand by this—a po-
litical agenda. And you should have protected the taxpayers and
made some forceful actions here after this analysis because you
should have seen the problems and you should have said taxpayers
need to be protected and this has got to stop. And I think what,
in the larger sense, we are worried about is with this project and
others that are stimulus projects is the comprehensive analysis
done by both your agencies sufficient so the taxpayers can feel a
good deal of comfort that you will protect taxpayers in the future
and we won't see these out-of-control stimulus projects like
Solyndra continue. So that is my basic concern, and I think any-
body that watches this hearing will have the same concern that
you folks did your due diligence, did the comprehensive, and yet
this thing not only went into bankruptcy but now we have the FBI
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investigating. And that is what I would like to move to, Mr. Silver,
with you.

You said you are a venture capitalist. This company Solyndra
raised $1.5 billion. As I understand it, roughly a billion dollars
from venture capitalists plus the taxpayers at half a billion plus
the hedge funds came in for $75 million. Is that correct?

Mr. SILVER. Approximately, yes.

Mr. STEARNS. OK, approximately. So let us say 1.5 billion, and
the); did a burn rate of 1.5 billion in less than 2 years, is that cor-
rect?

Mr. SILVER. Not—a burn rate would be the amount of money
they go through per month

Mr. STEARNS. Well, let us say they went through a significant
cash burn, is that a correct statement?

Mr. SILVER. Yes, they did.

Mr. STEARNS. Now, with all your experience on the private sector
and in hedge funds that you talked about, don’t you think that to
look at that kind of cash burn rate would send some alarms to you
and to others at the Department of Energy, something is seriously
wrong here, and you have got to protect taxpayers?

Mr. SILVER. I think you have to put this in context, Congress-
man. The company’s revenues actually were—grew very dramati-
cally during this period. They had $6 million of revenue in 2008.
They had $100 million in revenue of 2009, $140 million in revenue
in 2010, and so that is what you would expect a burn rate

Mr. STEARNS. But even the emails we have shown you said that
they are going to run out of money by September 2011. So I guess
the problem we have is what was Solyndra burning all this money
on? Do you know? Can you tell me today? Of this 1.5 billion, where
was it all going?

Mr. SILVER. In the most general terms—and I can’t give you dol-
lars and cents sitting here today—but they built this brand new
huge fabrication facility, which was approximately a 700-and-
change-million-dollar facility equipped with advanced-state robot-
ics. They had a smaller prototype plant if you will called Fab 1,
and they had hired—which was also part of the set of objectives—
they had hired hundreds of additional people. There were 3,000
people who were involved in the construction of the——

Mr. STEARNS. OK. I will accept what you are saying. I am just
saying with your experience as a venture capitalist, I am surprised
that you didn’t see this cash burn rate as a serious flag——

Mr. SILVER. We did, Congressman, and we talked with the com-
pany about it regularly, but I need to underscore something I said
before. As lenders and particularly with lender liability issues, we
are not actually in a position to force a company——

Mr. STEARNS. OK.

Mr. SILVER [continuing]. To do anything. So there were reg-
ular—

Mr. STEARNS. Let me just close by this question. In your mind’s
eye, why did the FBI raid Solyndra?

Mr. SILVER. I have no idea, sir.

Mr. STEARNS. Was it a surprise to you?

Mr. SILVER. Yes.

Mr. STEARNS. Was it a surprise to you?
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Mr. ZIENTS. Yes.

Mr. STEARNS. And all your colleagues have no idea why the FBI
raided it? And you had no advanced warning?

Mr. SILVER. I can’t speak for all my colleagues but I was not
aware of any investigation.

Mr. STEARNS. Do you suspect there is a reason why?

Mr. SILVER. I wouldn’t even hazard a guess, sir.

Mr. STEARNS. OK. My time has expired. The ranking member is
recognized for 5 minutes.

Ms. DEGETTE. Thank you, Mr. Chairman.

I guess, Mr. Silver, I would ask you what were the main reasons
DOE concluded Solyndra was worth the government’s investment?

Mr. SILVER. In 2008 and 2009, as the due diligence was being
done, the price of polysilicon, which is the fundamental component
for building out conventional solar panels, was very high and had
been high for an extended period. It was expected to remain high.
In addition, the cost of installation, as I have indicated, called bal-
ance-of-systems costs for installing conventional solar paneling is
very expensive. That is because the panels themselves are flat,
they need to penetrate the roof, there are air uplift issues and the
like. The cylindrical thin film technology obviates all of that, and
while the cylinders themselves are more expensive than the panels,
the total cost of ownership, particularly absent the price of the ex-
pensive polysilicon was very attractive.

Ms. DEGETTE. So what happened in the market or with tech-
nology that caused those 2 things to not pan out basically?

Mr. SILVER. Well, a number of different things. First, the price
of poly silicon actually came down more dramatically than expected
as plants came on quickly to ramp up production. China began
flooding the world market with increasingly inexpensive conven-
tional solar panels because, as we have discussed earlier, the Chi-
nese Government through both the China Development Bank and
other smaller banks has provided multiple tens of billions of dollars
of credit and credit subsidies plus other forms of support to their
solar manufacturing industry. In addition, other countries have be-
come actively involved in supporting those areas as well. So all of
that drove the price curve down in a very significant fashion.

Ms. DEGETTE. And here is my question. Why didn’t DOE predict
those events?

Mr. SiLvER. I think we did understand that there were chal-
lenges in the marketplace. The fundamental responsibility and ob-
jective of this program is to identify innovative technologies that
can be built out at scale and therefore leapfrog the traditional price
curves that these technologies are on. But if the slope of the curve
is more dramatic than anticipated, you will have this kind of event.

Ms. DEGETTE. So you did predict it in a way but you didn’t think
it would be this dramatic or what?

Mr. SILVER. Well, we have—as you know, we have a large num-
ber of solar experts and solar industry experts at the Department.
In addition, on this particular project, a number of different ana-
lysts and independent advisors were brought on board to analyze
this as well.

Ms. DEGETTE. Do you think there are things DOE could have
done to prevent really this whole debacle with the Solyndra loan?
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Was there more due diligence that could have been done? Was it
rushed too fast to approval? What could have been done?

Mr. SILVER. It clearly wasn’t rushed too fast because there were
several years of due diligence that went on. There are always going
to be changes and shifts in market dynamics. I remind the com-
mittee that the loan which was to build out the plant actually built
out the plant on time and on budget and at the same time reve-
nues were dramatically increasing. There was a significant—as I—
again, [—there was a significant customer base as well. But I guess
the fundamental challenge is to ensure that we are doing every-
thing we can to de-risk these projects, and that is why we build
in—the terms and conditions of these things are, you know, dozens
and dozens and dozens of pages long to do everything we can to
de-risk these projects.

Ms. DEGETTE. So you don’t think there is anything else that
could have been done here? Is that your bottom line?

Mr. SILVER. By the time of the restructuring, the plant was built
but had not been fitted out, and so one might conceivably, you
know, have identified a different plant configuration. But again, I
hesitate to second-guess because it is the private sector that
brought this project forward. I want to remind the committee——

Ms. DEGETTE. Yes. I don’t have much time left. Mr. Zients, what
is your opinion? Is there anything we could have done to predict
this or to stop this?

Mr. Z1ENTS. Well, I think it is the nature of backing innovative
technologies, that there are technology risks in some situations,
market risks—we are competing in a global market so I think the
lesson learned here is that marketplaces can change even more
rapidly than one would have anticipated in terms of the cost curve
that we talked about before. I don’t think anyone would have
thought that the cost could decrease and the price could decrease
so dramatically. Going forward, we need to make sure that we un-
derstand those types of market shifts can occur.

Ms. DEGETTE. Thank you.

Mr. Chairman, I just want to reiterate my request for unanimous
consent that the documents that have been referred to in the hear-
ing today by the members be included in the record. And in addi-
tion, there is a document that I have which I think would help
complete the record. It is the Credit Committee paper request for
loan guarantee approval dated March 11, 2009. And I think that
would help answer some of the follow-up questions about what hap-
pened after this January 9 meeting. My only one concern is at the
top of this document it does say “restricted distribution, privileged
business information,” and as I flip through it, it does look like
there might be business information. So the caveat I would have
is to look and see if there is privileged business information in here
before we make the whole thing part of the record.

Mr. STEARNS. OK. By unanimous consent, so ordered.

[The information follows:]
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CREDIT COMMITTEE PAPER
REQUEST FOR LOAN GUARANTEE APPROVAL

PROJECT: Solyndra Fab 2, LLC

LOAN NUMBER: | 1013 (FY06 Solicitation)

DATE: March 11, 2009
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Credit Paper
Solyndra

LGPO CLEARANCE

Origination Team Members, LGPO

William G. Miller, Program Manager, Origination, LGPO

Loren Romano, Senior Investment Officer, Origination, LGPO

Daniel C. Tobin, Senior Investment Officer, Origination, LGPO

David Schmitzer, Director, Origination, LGPO

Project: Solyndra (1013) Credit Committee Paper

Date:  March 11, 2009 Request for Loan Guarantee Approval Page 2
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Credit Paper
Solyndra

PROJECT AND LOAN SUMMARY SHEET

Technology:
Project Type:

Description:

CIGS Thin Film Solar PV Technology
Solar Energy

Manufacturing of thin-film omni-facial solar

modules for commercial roof-top applications,

Location:

Innovation:

Fremont, California

Unique cylindrical design for photovoltaic

(“PV”) modules based on Copper Indium Gallium Selenide
(“CIGS™) thin film PV technology.

Title XVII Justification: The PV output of this proposed
facility would avoid 122.5 million metric tons of carbon
dioxide, 0.5 million metric tons of sulfur dioxide and 190
thousand metric tons of nitrogen oxides, through displacement
of traditional power generation.

Project Status: Federal, state and local construction and
environmental permits in process;

Project Cost: $733 million

Uses Of Funds:

Facilities Capex:
Front End
Back End
Contingency

Equipment Capex:
Line i
Line 2
Line3
Contingency

Real Estate
interest during Cons.
Other Costs

Total Costs

Sourees Of Funds:
Senior Debt (DOE):
Equity — Cash:
Tetal Uses

Funding Structure:

$2729
$ 334

$ 520

$358.3 million

$118.1
$ 728
$ 799
3$15.0
$285.8 million

$ 425
$ 278
$ 190
$733 million

$535 million  (73%)
$198 million  (27%)
$733 million

LGPO % of Sr. Debt: 100%

Loan Terms: Tenor: 7 years, with outstanding principal
payable in arrears in equal quarterly instaliments
commencing month 32 after loan signing. Interest to remain
current.

20 equal quarterly principal payments
beginning Q1, 2012,

T-year treasury (currently 2.58%) plus
~0.25% FFB spread fixed per annum

Repayment:
Loan Pricing:

LGPQO Fees:

Application: 3 50,000
Facility: $4,300,000
Maintenance:  $___25.000 (per year)
Total: $4.375,000

LGPO Internal Risk Assessment: High B range
Initial Credit Agency Rating: B+

Initial Credit Subsidy Estimate: (6%-14%)

Borrower: Solyndra Fab2, LLC (a Delaware limited liability
company formed solely for the purpose of constructing,
financing, owning and operating the Project). The Sponsor
will maintain 100% ownership of Borrower.

Sponsors: Solyndra Inc. (California)

Project Support: Contingent equity pledge for construction
cost overruns of which $30 million will be pre-funded.
Usual security, including pledge of Project company shares
and assets.

Other Government Support including DOE: None

Project Team:

LPGQO Origination:
LGPO Gen. Counsel:
NEPA Compliance:
Outside Counsel:

Miller, Romano, Tobin
Boswell, Wade
Thomas, Sharon
Morrison & Foerster

Last Site Visit: 5/2008; Tobin

Loan Number: 1013 (FY06 Solicitation)

Source of Funds: FFB

Project: Solyndra (1013)
Date:  March 11, 2009 Reqg

Credit Committee Paper
forLoan G

Page §

tee Approval
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Credit Paper
Solyndra

Solyndra tnc, (“Solyadra™ or “Sponsor™) has developed an hmovative techaology involving the use of thin-film
CIGS, a semiconductor material, to transform glass tubes into functional photovoltaic (“PV™) modules.  Forty of
these modules are fabricated into a solar panel that has a number of advantages over traditional solar panels. The
eylindrical ube gathers light from all directions, resulting in a higher PV conversion efficiency than competing thin
film technologies. The Solyndra PV panels are Hghter weight, provide a lower wind profile and are less expensive
to install than other solar panels available on the market. Solyndra’s proprietary design and configuration is now
ready for large-scale commercial implementation - taking the technology from the lab to the market.

Solyndra is currently in the latter stages of completing its initial 113 MW production line ("Fab1™), and is now in the
ramp-up and technology optimization phase. The company intends o ultimately construct a larger facility {"Fab2™)
that will eventually consist of six production lines essentially identical to Fabl. Solyndra has applied for a loan
guarantee from LGPO for a total of $535 million 1o finance the first three production Hnes of Fab2.

Upon completion, Fab2 PV output would reduce the emissions from traditional power sources, including: 245
million metric tons of carbon dioxide, 1 million metric tons of sulfur dioxide and 380 thousand metric tons of
nitrogen oxides. This project received the highest scoring from the 2006 initial application assessment team, and
was further validated through review of the LGPO portfolio by the DOE Office of Science.

The Sponsor is managed by a highly-experienced team of technical and financial professionals, and has engaged
top-line engineering, construction, tegal and financial advisors in developing its plans for the Project. The Sponsor
has raised $750 miltion dollars in support of its operations 1o date, mostly from well-financed venture-capital firms,
demonstrating the ability 1o raise the private equity needed to capitalize the Project. The Sponsor will be required o
provide an additional $198 million of equity at financial close.

The market for PV solar power is growing. As concluded by RW Beck in its independent market analysis for DOE,
assuming that Solyndra can meet its technical, manufacturing and cost projections, it should be well positioned to
compete with other PV manufacturers and sell its product at a price that can support the projections in its financial
maodel. The US the market is supported by the federal rencwable energy investment tax credit, which was recently
given an cight-year extension; in Europe the market is helped by “Feed-In-Tariffy” that give advantages to building
owners who feed solar power back into the relevant power grid. The Solydra base ¢a ections demonstrate cash
fows sufficient to support the requested loan facility. When these projections are stress-tested using assumptions
that presume significant reductions in manufacturing performance and market price, the project model continues to
demonstrate cash flows sufficient to repay the loan within the agreed maturity. A large portion of the projected
production {from all lines) has been pre-sold in the US and European markets at agreed prices that are higher than
the prices used in the Project’s financial models, although the current contracts would need to be extended o cover
the full life of the loan guarantec.

&

As mitigation of the risks associated with any ramp-up of new technology to commaercial scale, the Fab2 project will
have the benefit of the Sponsor’s experience in developing and operating its Fabl production hne which uses the
same processes, tools and line-configuration. To date, over 20,000 Fabl panels have been produced and sold, at
specifications, efficiencies and throughputs nearing the steady-state production levels projected for the Fab2
production.

The LGPO recommends the approval of this Project’s application and the
issuance of a Conditional Commitment to execute the requested loan guarantee,
subject to the Terms and Conditions accompanying this submission.

Project: Solyndra (1013) Credit Committee Paper

Date:  March 11, 2009 Request for Loan Guarantee Approval Page §
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SUMMARY OF TERMS & CONDITIONS

Borrower:  Solyndra Fab 2 LLC

Sponser: Solyndra, Inc. — Fremont, California

Loan Amount:  Up to $535 Million

To finance the Fab 2 Phase | manufacturing facility for
thin-film omni-facial solar modules for commercial
soof-top applications with rated output of 210 Mw.

Purpose:

Lender: FFB

Guaraator:  DOFE - 100% of Loan Amount

Tenor: 7 years from foan signing

Disbursement Availability: For 32 months from financial close

Interest Rate:  H15 + FFB Spread of approximately .35% payable
quarterly in arrears,

Equity Commitment: Pro-rata contributions of Equity (27%) and
Debt (73%).

Cost Overvuns Commitment;  100% guarantee of the Sponsor

Cost Overrun Prefunding:
$30 miilion total, funded in months 15 - 21.

Principal Amortization: Equal quarterly repayment starting
in month 32, Interest to remain
current during construction period.

Voluntary Prepayment:  Allowed, per FFB procedures.

Project Accounts:
. Construction Account
. Project Revenue Account
. Debt Service Reserve (DSR) Account
. Debt Service Payment Account

DSR Account: Must be funded with 6 months of debt service
requirements.

Cash Flow Waterfall:
Funds from the Project Revenue Account must be applied in the
fotlowing order:
t)  Operating Costs
2) Debt Service Payments
3} Debt Service Reserve replenishment
4)  Restricted Payments

Restricted Payments to Sponsors:
Allowed after Physical and Operational Completion, and only
if Debt Service Coverage is 1.5 or greater,

Coliateral:

First priority, perfected security interest in the following:

»  Real property, including buildings and i

+ Inventory and receivables

* Intellectual property

*  Insurance proceeds

s Pledge of stock of the Borrower

* Rights 1o Project Do including sales
supply agreements, construction contract, O&M contract,
ete ...

Conditions Precedent:
Typical for project finance transactions for all drawings.

Financial Covenants:

. Debt Service Coverage Ratio for the Borrower of not less
than 1.2t0 1.0;

- Sponser Indebtedness to Tangible Net Worth must be fess
than .5 to 1.0 prier to Project Completion;

. Sponsor Tangible Net Worth must be greater than $175
million folewing Project Completion. If this covenant is
breached, the DSR Account requirement will be adjusted
to 9 months of debt service for a period of at least 1 year.

Other Covenants:
Typical for project finance transactions including:
*  Maintenance of required insurance

Events of Default:
Typical for project finance transactions including:
*  No Change of Control without the prior written consent of
DOE

LGPO Fees:
Application Fee:  $ 50,000
Facility Fee: $4,300,000 (payable 20% at acceptance
of term sheet and 80% at loan signing)
Maintenance Fee:  $ 25,000 (per year)

Credit Subsidy Cost:  Paid through appropriated funds.

Project: Solyndra {(1013)
Date:  March 11, 2009

Credit Committee Paper
Request for Loan Guarantee Approval

Page 7
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Overview

Solyndra is proposing to construct and operate a thin-film, solar photovoltaie panel fabrication facility in Fremont,
CA. When completed, Solyndra’s Fab2 ity will produce ready-to-install PV panels capable of producing 420
cgawatts of electricity. The production capacity will be constructed, installed and financed in two phases. The
company has approached the LGPO to finance Phase 1 of Fab2 (the “Project™) which would comprise 210 Mw
{approximately 1 million panels per year).

The Project will include the construction of a 650,000 square foot “front end™ manufacturing building, the purchase
and installation of the injtial three production lines and the retrofitting of a 300,000 square foot “back end” assembly
building (which will be leased). The first of three production lines is scheduled to begin operation in late 2010. The
proposed site for the front end manufacturing building is a 30 acre parcel of land ¥ mite from Solyndra’s
headquarters. Solyndra has selected CH2M HILL as the engineering contractor. CH2M HILL will provide overall
management for the engineering and design of the Fab2 facility.

Solyndra is negotiating the construction agreement with Rudolph and Sletten, Inc., a leader in California
construction, and will complete the construction contract prior to loan closing. The contract will be on a Guaranteed
Maximum Price basis, with incentives.

The Projest will manufacture a thin film photovoltaic (PV) panel that provides inherently clean, greenhouse gas
emission-free electrical energy production. Use of Solyndra Fab2 panels to generate electricity will avoid the air
poliutants or anthropogenic emissions of greenhouse gases that are traditionally generated by fossit fuel-based
electricity sources, which have been linked to human-induced global climate change.

Solyndea intends to rapidly penetrate the commercial rooftop market, with sales being driven by its differentiated
and cost-effective product.  The increased capacity of Fab2 will be necessary to meet its currently contracted
production requirements and to provide sufficient capacity to further diversify its customer base in the US and
OVErseas.

Solyndra is currently producing full-size PV panels utilizing its module design panels from their Fabl Facility, and
has achieved certification on these panels from both TEC and UL standards. Solyndra began installing the high-
volume Fabl production line in 2007, Fabl is projected 10 have a capacity of 113 MW per year of panels and i3
currently undergoing commissioning and qualification.  Solyndra plans to replicate its Fabl technology,
manufacturing knowledge and production infrastructure into the design of Fab2,

Project Eligibility

The Project meets all statutory requirements set forth in Title XVIT of the E y Policy Act of 2003, specifically,
Section 1703 which defines an “‘eligible project’. The project (1) avoids, reduces, or sequesters air pollutants or
anthropogenic emissions of greenhouse gases. The full anticipated project (Phase 1 and Phase 2 of Fab2), if
implemented at the scale proposed will avoid 245 million metric tons of carbon dioxide, 1 million metric tons of
sulfur dioxide and 380 thousand metric tons of nitrogen oxides) and {2) employs new or significantly improved
technologies as compared to commercial technologies in service in the United ¢ s at the time the guarantee is
issued. Under subsection {b) Categories, the project is a “renewable energy system.”

Project: Solyndra {1013) Credit Committee Paper

Date:  March 11, 2009 Request for Loan Guarantee Approval Page 8



112

Credit Paper
Solyndra

Innovative Technology

The Sponsor has developed a unique, h performance, photovoltaic panel designed to solve some of the most
challenging installation problems for PV systems on commercial rooftops. Solyndra’s novel cylindrical cefl design
enables improved collection of all available light and do not require costly tracking or tilt mounting hardware.
Solyndra’s PV panels greatly simplify and lower the cost of mounting, allowing tighter module packing (even over
rooftop obstacles), are impervious to moisture and allow lower temperature operation, Solyndra’s panels are low
weight and allow wind 1o flow through the modules (essentially eliminating wind foading). This unique design is
self-ballasting and cnables the installation of PV systems on lighter duty roofs not currently suitable for PV panels.

Construction Plans

The Fab2 facility, when completed, will consist of a 630,000 square foot front end manufacturing building and a
300,000 square foot back end assembly building. Tt is anticipated that the front end building will eventually support
six production lines capable of producing an aggregate of 420 megawatts per year of solar panels. This project
(Phase 1 of Fab2) encompasses only three production lines,

Solyndra Fab2's Back End manufacturing activity will be housed in one or more leased buildings.

Solyndra anticipates contracting with Rudolph and Sletten to provide general contractor services for Fab2 Phase |
construction. Final exvcution of this contract will be a Condition Precedent to financial closing on the loan
guarantee. Studios Architecture was retained for master planning and Hathaway Dinwiddie Construction Company
(*HDCC™) for pre-construction services related to Solyndra Fab2's Front End facility. The Applicant, Studios
Architecture and HDCC have a pre-existing relationship established for work performed on the Applicant’s
corporate headguarters in Fremont, CA,

The proposed project design method for Solyndra Fab2 will be a traditional “Design, Negotiate and Build” method
with a design assist process for the mechanical, plumbing, process piping, electrical and controls systems.

The Sponsor will employ a bonus strategy with the General Contractor.  Instead of negotiating liquidated damages,
the Applicant will establish key milestone dates for the project and establish goals for savings on the Guaranteed
Maximum Price budget and meeting the expectations for quality of work, If the General Contractor and their
subcontractors meet all the established goals, they will be paid a bonus.

Solyndra has designed and built proprietary manufacturing process equipment for their Fabl production line,
Solyndra will duplicate this technology for Fab2, and will be responsible for manufacturing and installing a
significant portion of the line equipment for Fab2. They have a dedicated equipment division to address this
challenge.

Project: Solyndra (1013} Credit Committee Paper
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Independent Engineer’s Report

The DOE's independent engineer for this project is RW Beck, which submitted its final report February 27, 2009,
The full report is attached in Tab 6. RW Beck’s fundamental conclusions include:

e Y. we are of the opinion that Solyndra has previously demonstrated the capability to construct and operate
Jacilities of similar size and technology as the Fab2 Facility.”

s % . the CIGS PV technology proposed for the Fubl Facility Is a technically viable methed of
manufacturing PV array capable of producing electricity in the quantity proposed by Solyndra.”

e “ The estimates that serve as the basis for the Total Estimated Facility Construction Cost, including the
Construction Contingency, were develpped in accordance with generally accepted engineering practices and
methods of estimation.  Further, the Total Estimated Facility Construction Cost amd Construction
Contingency, supplemented by an appropriate level of Cost Overrun Commitment, ave within the range of
costs that we would expect for projects of similar size and technology.™

o “Provided that Solyndra's responsibilities are completed on schedule, and in the absence of unanticipated
events ... the I7-month construction duration ... Is somewhat aggressive, but achievable using generally
accepted project, engineering and construction management practices.”

s “Based on our review of the information presenied in the Pro Forma (projections) and Solyndra’s identified
contingency plans to mitigate the risks of scale-up and yield improvements, the performance assumptions ...
are uchievable.”

Operations & Maintenance

The Operations and Maintenance of the Project facility will be performed by a separate corporate entity, owned and
controtied by Solyndra, Inc.

Status of Environmental Review

The DOE NEPA review process in ongoing, and thus far showing no material adverse issues.  Satisfactory
completion of this review will be a condition for closing the Loan Guarantee.  See Back of Book.

Overview

Solyndra’s novel PV design offe veral operational advantages including “air-flow™ gaps which eliminate wind
loading, low-weight and the ability for modules to be installed over roof obstructions and closer to skylights without
penetration of the rooftop. In summary, Solyndra's PV panels are designed to provide more energy per rooftop and
a 40% reduction in balance o em costs {mounting and installation related costs). Solyndra bundles the mounts
and related accessories with its PV panels. To the knowledge of the RW Beck, no other PV panel manufacturer
includes mounts in its pricing. The average delivered price of Solyndra’s panels on a dollar per kWh basis is
competitive to wafer silicon PV panels and First Solar’s thin film CdTe PV panels,

Project: Solyndra (1013) Credit Committee Paper Page 10
Date:  March 11, 2008 Request for Loan Guarantee Approval g



114

Credit Paper
Solyndra

Solyndra is focusing primarily on the large-scale commercial rooftop market (e.g., manufacturing and big-box
retail). It will not target the building owners directly, but rather will sell its product to “integrators” who will install
and connect the PV panels, often as a part of the installation of a new or retrofitted roof (tying-in well with
increasing regulatory requirements for installation of reflective white roof membranes or other energy-efficiency
equipment), and often in conjunction with other parties who are positioned to take advantage of various tax credits
and accounting incentives.

Solyndra’s existing customer base is diversified into US, European and (so-far-limited) Asian markets {through its
muiti-national integrators), mitigating the risk of regulatory, FX and economic changes. The Navigant market
analysis firm has projected that the low-slope commercial rooftop market will have significant growth in the near-
and mid term, with Compound Annual Growth Rates (“CAGR”) of between 32-48 percent through 2012, and
between 28-35 percent between 2012 to 2017, This will mean that the target market will be many times Solyndra’s
210 MW per year production from Fab2 Phase 1. Various research reports have placed the total commercial rooftop
area available for PV installations at approximately 30 billion square feet, representing a potential market of over
200,000 MW of power, or 950 years of production from the Solyndra facility.

Solyndra Advantages

Solyndra uses a hollow glass tube as the substrate and hermetically scals this tube in a larger protective outer glass
tube (creating the module) while adding an “Optical Coupling Agent” (OPA) between the tubes to increase the
amount of light incident on the PV module. Forty modules are then fabricated into a deployable PV array or panel.

Solyndra has identified the following advantages of its technology strategy, compared to its competitors in rooftop
applications:

s Efficiency. Utilization of a material with a higher PV conversion efficiency than competing thin-film PV
technologies (i.e., a-Si and CdTe). An extremely thin “active layer” of CIGS can be deposited onto a
substrate via a number of deposition technologies, allowing for reduced material usage compared to single-
and multi-crystalline silicon PV technologies. CIGS cells in the laboratory have reached a higher cell
efficiency (20 percent) compared to other thin film technologies (a-Si and CdTe).

s  Encapsulation. Novel hermetic encapsulation technology. This eliminates the chance for water diffusion
into the cell, which can cause reliability problems over the lifetime of the product. It also allows for the use
of the optical coupling agent, which traps additional light, resulting in higher energy output for each
module.

o Design. The cylindrical shape of Solyndra cells has a number of advantages. The omni-facial cylindrical
cell geometry optimizes the collection of available direct, diffuse and reflected sunlight. Because the sun
sees the same cell geometry throughout the day, an omni-facial cell is inherently self-tracking for collection
of direct light without any additional tracking hardware; diffuse light is collected from all angles. Reflected
light is also efficiently collected by the downward-facing area of the cell. This additional light collection
also results in increased energy output per module.

The unique geometry of Solyndra’s panels also allows for a higher energy density per rooftop, as panels
can be placed with less concern for panel-to-panel shading (no need for tiit) and the panels can be placed
closer to obstructions. This enables larger system sales per rooftop, resulting in potentially higher gross
margins for installers. The novel PV panel design provides a combination of lighter weight, lower wind
profile, and better collection of available light in roofiop applications compared to competing PV
technologies.

s Balance of System Costs. The unique form factor of Solyndra’s PV panel allows for a reduced installation
cost compared to other PV technologies. The horizontal mounting and free air-flow, self-ballasting panel
construction greatly simplify the requirements for mounting hardware. The mounting structure is
lightweight, inexpensive, non-penetrating and easy to install. The simple mounts can be quickly attached
and then the panels can be set down on the rooftop. No additional ballast or mounting hardware is needed
to secure the panels to the rooftop. According to Solyndra, the greatly simplified mounting hardware and

Project: Solyndra (1013} Credit Committee Paper Page 11
Date: March 11, 2009 Request for Loan Guarantee Approval 9



115

Credit Paper
Selyndra

reduction in required labor, along with other system-level benefits, enable a reduction in BOS cost of over
40 percent compared to mounts for standard PV modules. Solyndra PV systems are faster and fess costly to
install than conventional PV systems, resulting in lower design and instaliation, labor costs.

LGPO further notes that Solyndra’s existing customer base is diversified into US, European and Asian markets
(through its multi-national integrators), mitigating the risk of regulatory and economic changes.

Solyndra ha
These contra

signed four fong-term contracts with major solar installers and integrators in both the US and Europe.
provide firm pricing and volumes through 2012 with cumulative contracted volumes of
approximately 500 Mw and cumulative contracted revenue in excess of $1.4 billion. The current contracts already
represent a substantial portion of production volumes for both Fabl and Fab2 Phase 1. Its most recent contract
(Carlisle, in September 2008) was exccuted at a price of $3.00/watt for 2012, 12% higher than Solyndra
management’s estimated selling price in 2012,

Pricing and Volume ~ Existing Contracts

Contracted Panel Price {$/watt} 2008 2009 2010 2011 2012
Phoenix Solar 344 321 297 272 248
SPi 385 370 350 325 300
Gecko Logic 374 340 310 281 256
Carlisle 380 369 347 325 3.00
Weighted Avg Panel Price 364 350 323 284 2869
Fab2 Panel Price Assumption 000 000 319 3.01 267
Volume Under Contract (MW} 2008 2009 2010 2011 2012
Phoenix Solar 0 10 28 88 110
5Py a 10 20 30 40
Gecko Logic 0 5 15 25 36
Carlisie 0 7 15 31 47
Total 1 32 78 154 233
Fab1 Quiput 4 86 103 110 110
Fab2 Qutput 0 0 8 177 210
Total Qutput 4 e8 110 287 320
% 23 ‘ ~

Solyndra anticipates continued improvement in its systems and tools, increased throughput and yields, absorption of
fixed costs over larger volumes and other economies of scale; thus reducing its manufacturing costs per watt.  The
company also believes that its continued design development should increase the number of sellable watts per
module, which is driven by conversion efficiency of the individual cells. Its current conversion efficiency is
approximately 21%, which produces a nameplate power of 175 waits per module. The company belicves it can
increase this output 1o 210 waus per module by 2011,

Market Analysis

Solyndra’s market penetration and sales will continue to be driven by the regulatory landscape. US and European
incentives and regulations strongly influence PV sales both directly through programs directed at solar power and
indirectly through general renewable regulatory programs.

Sotyndra will initially be competing for market share in the solar power niche market, and should be well positioned
as the price for solar power approaches parity with retail prices for energy from the traditional grid. The tables
below prepared by DOE's Solar Technologies program demonstrate this assertion.
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i the US, the primary market motivator is the federal investment tax credit which gives the purchaser/owner of
renewable energy generation facilities an income tax credit of 309 of the cost of purchase and installation. The
market also benefits from advanced depreciation provisions (Modified Accelerated Cost Recovery System of
Depreciation, “MACRS"™), Rencwable Portfolio Standards (*RPS”), mostly set by the various states, net meter
requirements {again, set by states) and other direct and indirect state and local provisions. The value of these
incentives passes through the entire market chain (manufacturer, installer, building owner and purchaser of the
equipment that is installed), The manufacturer may also benefit from a newly-passed tax credit that could be applied
to manufacturers {and not end-users) of renewable energy resources, {This possible credit is not included in the
analysis of this credit, as it remains uncertain as to how the department of Treasury may apply the provisions.)

The incentives in Europe are also significant, but the mechanism is different; the main European governmental
program to encourage renewable energy is through “Feed-In Tariffs” (FITs). The power generated from solar
sources by small-scale producers is purchased by utilities at (substantially in some jurisdictions) above-market
prices, and the resultant costs are shared across utility customers.

The Solyndra business plan for US markets is founded upon leveraging the value of these incentives among several
parties of interest. In the US, an archetypical structure would involve a financial investor (interested in using the tax
credit for its own books or selling it to another tax-paving entity) who will purchase the power generated from a
rooftop PV system from the building owner using a long-term Power Purchase Agreement. The installer gets paid

for the installation {with a markup), and the PV manufacturer can sell panels for a higher price than would be

possible withowt the incentive. The issue for analysis is whether there is enough value in the tax incentive to cover
all the parties” needs for return on their investments (including opportunity cost to the building owner).  Stated
another way, can the cost of power from the solar installation, with the tax incentive factored in, be competitive with
the cost of peak grid power in the relevant jurisdiction. RW Beck has concluded that (with stated caveats and in
certain markets) the answer is likely 1o be yes.

In European markets the deal structure is simpler, but the driving issue remains the same: is there enough value in
the FIT to enable the purchaser of Solyndra’s product to make a profit from the FIT? Again, RW Beck has
concluded that this is possible in certain markets (and the number of markets is growing):

“Bused on our review, we are of the opinion that the current and developing regulation
and incentives, as applicable to PV solar, will support Solyndra’s PV panel marketing and
sales creating a situation where PV energy production costs are closer or equal to grid
parity or FIT prices, as the case may be, in Solyndra’s primary market areas.”

Project: Solyndra (1013} Credit Committee Paper Page 13
Date:  Mareh 11, 2009 Request for Loan Guarantee Approval g



117

Credit Paper
Solyndra

RW Beck has made individual analysis of several of Solyndra’s target market jurisdictions in the US and in Europe.
For detail, we refer 1o the attached Draft Report of the Independent Market Consultant.  The fundamental analysis
applies to each of these markets — the viability of the Solyndra cost and price model depends upon the point where
the system costs, combined with the available incentives, reaches parity with peak grid pricing.

From the Market Consultant’s Report, a graphic analysis of the general concept follows:

Rooftop Solar System Cost vs. Peak Retail Electricity Prices
(With and without ITC)

0.250
\L/ System Cost without ITC
Peak Reta%!E!cctricit}\ M_ -
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Installation Year

Market Mechanism: RPS

The incentives mechanism at the state level for most of the renewable power generation in the US is the Renewable
Portfolio Standards (“RPS”). These programs generally involve wholesale renewable power generators that sell
power to investor-owned utilities who need to satisfy state RPS requirements. These two parties typically enter into
long-term contracts to supply power to the grid. Some of the stronger state incentives are in the Solyndra target
states, California, Massachusetts, Hawait and New Jersey.

Solyndra’s primary US marketing strategy, however, is divected at leveraging the federal investment tax credit for
renewable energy {which has just been extended for 8 years). The model involves persuading end-users to
participate in the installation of PV panels, using Power Purchase Agreements ("PPAs”).  PPAs are contracts
wherein a property owner (Poff-taker”™) contracts with a financial entity (the ultimate owner of the system, and PPA
provider), to purchase energy from a PV system installed by a PV system “Integrator” {essentially instailers on the
PPA off-taker’s property). In return, the PPA off-taker agrees to purchase electricity from the PPA provider for an
extended period of time {15-25 vears) at a set inftial price with pre-defined escalations. The PPA provider assumes
the risks and responsibilities of system ownership, including purchase, operation and maintenance of the solar
equipment. The Integrator is responsible for designing and installing the system.
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One of the key criteria for this model is the tax benefit to the owner of the panels, who can use both the tax credit
provisions (of up to 30%) and can also depreciate the entire capital cost of the project on an accelerated five-year
basis. The end customer (building owner) benefits by purchasing power at or lower than the prevailing utility rates
{with that price locked in via the PPA), without using his own capital. The integrator makes an immediate markup
on the installation cost (~9-15%).

Enropean Market Mechanism: FIT

The European market is primarily driven by Feed-In-Tariffs which are special rates paid to eligible generating
resources intended as a subsidy for solar and other renewable resources. The comparative value of the FIT subsidy
versus the cost of power without the subsidy for various European markets is shown in the chart below, from the
RW Beck report.

Cost of Solar Electricity Compared to Feed-in Tariff Rates
Installation Years 2010 —2016

Prices by Installation Year ($/kWh)

State Price/Grid Parity 2014 2011 2012 2013 2014 2018 2016
Belgium Cost of Solar Electricity  0.55 0.51 0.47 0.47 0.45 0.44 043
FIT Rate 0.56 0.55 0.54 0.53 0.52 0.51 0.50

France Cost of Solar Electricity  0.34 0.32 030 0.29 0.29 0.28 0.27
FIT Rate 0.58 0.59 0.60 0.61 0.62 0.63 0.64

Germany Cost of Solar Electricity ~ 0.41 0.39 0.35 0.35 0.34 033 0.32
FIT Rate 0.46 0.41 0.39 0.37 0.36 0.34 0.32

Italy Cost of Solar Electricity ~ 0.34 0.32 0.29 0.29 0.28 0.28 027
FIT Rate 0.50 0.49 0.48 0.47 0.46 0.45 0.44

Spain Cost of Solar Electricity 0.30 0.28 0.26 0.26 0.25 0.24 0.23
FIT Rate 0.38 0.35 0.32 0.30 0.27 0.25 0.23

Solyndra’s panels at the projected panel prices could be economically marketed in all five key foreign markets for
all installation years from 2010 through 2016. That is, at the projected panel prices, it is expected that all parties
could be properly compensated, including the expected return on equity required. In some foreign markets, however,
such as Belgium and Germany, the results for some installation years indicate that the gaps between the minimum
cost to satisfy all parties using Solyndra’s panels is much tighter. These tighter gaps would be an indication of how
sensitive these markets may become in these particular installation years. If the cost to any party in these
transactions rises above the modeled costs, including panel prices, operating costs and required returns, or if the
FITs turn out to be lower, then Solyndra may have to lower panel prices below the projected levels.

Competition

First Solar, a leading manufacturer of PV panels, has introduced thin-film CdTe PV panels which operate at greater
than 9 percent efficiency, with competitive pricing and availability for commercial rooftop and large-scale utility,
ground-mounted systems. The cost to make CdTe PV modules have recently reached under 31 per W, according to
First Solar. CdTe panels are rigid products fabricated on low-cost, soda-lime glass substrates. CdTe panels will
have a relatively high balance of system cost compared to the Solyndra panels, due to the mounting requirements.
Rooftop installations, due to the limited amount of space, usually end up using higher efficiency panels, including
those manufactured with wafer silicon and CIGS, rather than the type sold by First Solar.

Solyndra specifically reported that it does not intend to compete in land/ground applications, and consequently, we
did not compare Solyndra’s technology against low efficiency, low cost competitors that are likely to deploy
technology into large “utility”-scale land applications. Solyndra’s major competition comes, rather, from the
manufacturers of wafer silicon panels, which control 90% of the roof-top market share
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Retail System Cost Comparison

(3/W,)
2010 2011 2012 2013 2014 2015 2016
Solyndra Technology

Balance of System Costs $0.90 0.85 0.80 0.80 0.80 (.80 0.80
Panel Price $3.19 3.01 2.67 2.65 2.52 2.39 227
System Cost to Integrator $4.09 3.86 3.47 3.45 3.32 3.19 3.07
Downstream Margin $0.40 0.38 0.34 0.34 0.33 0.32 0.30
Retail System Price $4.50 424 3.81 3.79 3.65 3.51 3.38

Wafer-Silicon Technology

Balance of System Costs

$1.67 1.58 1.50 1.46 1.43 1.39 1.36

Panel Price $2.52 2.34 2.16 211 2.05 2.01 1.96
System Cost to Integrator $4.19 392 3.66 357 348 3.40 332
Downstream Margin $0.41 0.39 0.36 035 0.34 0.34 0.33

Retail System Price

This analysis demonstrates that Solyndra’s product can compete with wafer-silicon on a price basis, according to

RW Beck.

$4.60 431 4.02 3.92 3.83 3.73 3.65

RW Beck Market Analysis

RW Beck analysis of the markets that Solyndra competes in has concluded that:

Project: Solyndra (1013}
March 11, 2009

Date:

The current and developing regulation and incentives, as applicable to PV solar, will support
Solyndra’'s PV marketing and sales by creating a situation where PV energy production costs
are closer or equal 1o grid parity or FIT prices, as the case may be, in Solyndra’s primary
market areas.

.Solyndra’s target mavket is many times Solyndra’s overall 210 MW production from the
Fab2 Facility.

We estimate that the minimum PPA price that could be offered using the Solvndra technology
is lower than the peak retail commercial rates otherwise available 1o end users in Solyndra's
primary US markets in all years during the term of the proposed Loan.

We estimate that the cost of electricity from energy produced from the Solyndra technology is
lower than the FIT rates in Solyndra’s primary European markets in all years during the term
of the proposed Loan.

In low-slope, cool roof applications, integrators should be able to offer a retail system price
per Watt to the finance companies using Solyndra’s technology competitive with that realized
when using wafer-silicon technology.

On low-slope, cool roof applications, the average system delivered price per kWh to the end
user produced from the Solyndra technology is projected to be competitive with that of wafer-
silicon technology.
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o Based on owr review and all the assumptions reluted to the estimation of the Jevelized cost of
energy from the Solyndra rechnology, the average selling prives aysuwmed in Solyndra’s Pro
Jorma... should allow PPA financiers to offer energy prices that are competitive with peak
retail commercial rated in Solvedra’s primary US markers. Further, these average selling
prices should allow integrators and financiers to offer energy prices that ave fower than FITs
in Solvadra’s primary Ewropean markels.

__ FINANCING

Overview

Solyndra is well capitalized and has demonstrated reasonable access to capital from its investors, having raised over
750 million doHars to date.  Continued support from its backers will be essential to the sugcess of the Fab2 facility.
The company must raise at feast $198 million by loan closing for its required equity injection into the Fab2 project.

Uses Of Funds:

Facilities Capex:
Front End
Back End
Contingency

Equipment Capex:
Line |
Line 2
Line 3
Contingency

Sources Of Funds:
Senior Debt (DOE):
Equity — Cash:
Total Uses

Funding Structare:
LGPO % of Sen. Debt:
Source of Funds:

Project: Solyndra (1013}
Date:  March 11, 2008

§272.9

335 million {73%)
$198 million . {(27%)

$733 million

100%
FFB
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Financial Model and Sensitivity Analysis

Solyndra’s base case financial projections are included in Tab 12, The following summarizes the results of the base
case projections, as well as the sensitivity analysis for three scenarios,

* Base Case Analysis

The Base Case analysis uses data and projections from the Project’s business modef and a comprehensive
compilation of inputs used for its business planning purposes,

The Base Case uses the following key assumptions:

o Panel pricing estimates to reflect recently concluded long-term sales contracts and updated
projections as to solar market fundamentals;

o Panel output and efficiency based on the Project Fab2 facility nameplate capacity, assuming that

this level will be reached by 2012, with a reasonable ramp up.:

Debt 1o be repaid by the end of 2016

Interest to remain current during construction,

2009 2010 2011 2012 2643 2004 20 Wis
# of Panels Shipped - 9202 S87.983 | 964,381 1,600,173 1,000,173 1000173 1 1.000073
Ave Setling Pri - $319 $3.01 $2.67 $2.6% $2.52 $2.39
Revenue ($Million) B $6 §372 $3540 8557 =55 502
Margin {(§Million) - {$12) S140 260 $275 $ $232

ire gin %o - - 3R% A8% 4% A8% 46%

Net Inpome {$Million) ($35) {845 84 $167 5183 170 $159

2009 200

Cash Flow (SMillion) {83y $20) s 231 b2 14 5198
Debt Service (P+1) (EMM) §2 12 $16 $i28 123 851
Debt Serviee Coverage NA NA NA 17 1.8 . 39

Given these production and market assumptions, the Project expects to achieve gross marging of 38-49% upon
reaching full production, against revenues of $500+ million. This cash flow would be sufficient to provide debt
service coverage ratios {calevlated using adjusted funds from operations} of a minimum of [.7x in 2012, Further,
the financial projections do not include future cost reduction potential from initiatives such as further manufacturing
automation, outsourcing of equipment sub-component assembly, and lowering of Jabor costs by moving
encapsulation and panel framing functions closer to end-customers.

Performance approaching Base Case assumptions would provide significant positive free cash once the Project
becomes operational,
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Annual shipments decreased by 10%, due to yield loss, efficiency or reductions in demand;
Other assumptions remain the same.

S Downside sumptions o
2009 2010 2011 Wiz 2013 2014 2015 2016
- 8264 328,863 | 8673883 G0, 189 00,189 900,189 900,189
- $3.19 $3.01 %267 $2.65 52 $2.39 $2.27
Revenue ($Mitlion) - $3 $33 $456 $301 3476 $430
Gross Marm (SMilhon) - {S13) s1i6 $223 $237 8216 Si81
{ross Margin % - e 33% 46% 47% 45% 42%
Net Income ($MiHon) $5 (%41 $68 $139 £1s83 $H41 §122

2009 piil N} 2612 2013 2014 2
Cash Flow ($Million) {$3) {520y $89 $309 3218 $204 $189 $175
Debt Service {(P+1) (SMM) $2 $12 $in 136 $132 $128 $135 351
Debt Service Coverage NA NA NA [ 1.7 16 1.3 3.4

Note that in this scenario the Project would maintain gross margins of over 40% in steady state, enabling debt
service coverage in excess of 1.5, and having no projected effect on the repayment of the debt by the end of 2016,

= Stressed Case

This seenario assumes gross margins are reduced to 30%, with shipments decreased by 10%.

e vy

tressed Case Assumptions

2009 Z{HT 2412 2013 2014 B 2415 W6
& of Panels Shipped - 528,863 | 847883 900,189 900,189 904,189 900,189
Ave Selling Price ($wag - RXREH $2.67 $2.635 $2.52 $2.38 b
Revenue ($Million) - $334 486 8301 $476 S432
G 1 { M illion) - 101 146 3131 $143 137
Gy argin % - 30% 30% 3% 30% 0%
Net Income (SMilliony ($41) $57 $81 387 $85 $83
Pl 2010 2004 20&?‘&%
Cash Flow ($Million) (33} {820y $133 $148 $136
Debt Service (P41 (SMM) 52 12 $132 $128 $s1
Debt Service Coverage NA NA 12 t2 27
Under this stress, debt service remains over 1.2x, and the debt can still be paid by the end of 2016,
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This scenario stresses the model such that the debt service ratio equals 1.0,

2042 2013
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2009 2010 2014 2615 2016
# of Panels Shipped - 9202 587,983 | 964381 1,000,173 1,000,173 1,000,173 1 1,000,173
Ave Selling Price (S/watt) - $3.19 33.01 $1.91 $1.93 $1.83 $1.79 $1.45
Revenue ($Million) - 36 $387 $403 $385 $376 $300
argin ($Million) - [&303] $106 $124 $108 $106 $43
gin % - - 8% 3% 28% 8% 14%
Net Income ($Million) ($5) {341y $31 $67 $38 $15

2012

2009 2010 2015 W16
Cash Flow {§Million) 33 {320y $i142 $133 $123 119 $76
Debt Service (P+1) (SMM) $ $136 $132 $128 $128 $31
Debt Service Coverage K¢ [RY] 1.4 1.6 1.5

Under this hypothetical, revenue would have to be reduced by 40% in 2012 1o $1.91 per watt, Additional price

dectines are imposed in 2014 - 2016.

This artificial scenarto demonstrates the degree to which the Project’s financial and physical performance would
have 1o be stressed to reach the point where the entire free cash flow would have to be used to support the debt.

Key Risks & Mitigants

«  Market Risk

Solyndra faces a number of risks to its operations, however the most important risk category pertains to Market
Risk. n this case, Market Risk can be broken down into several sub-categories of risk:

1 in the current economic and environmental situation, it is much more likely that government
support of renewable energy will increase than be reducad.

.

Runaway Co

ompetitor:

efficiency or reductions in cost.

A new technology could totally disrupt the market through substantial increases in

Mitigant: no such competitor appears on the horizon, and it is Hikely that DOE, RW Beck or the sources

consulted by RW Beck would know of such technological advances.

en such a competitor would be

unlikely to price at an all-in price (with incentives) at substantially lower than grid parity. In any case, such a
disruptive technology would be unlikely to develop fast enough through R&D, pilot and commercial ramp-up
during the tenor of the loan.

Project: Solyndra (1013)
March 11, 2008

Date:

Request for Loan Guarantee Approval

Credit Committee Paper

Page 20



124

Credit Paper
Solyndra

» Cheap Grid: Some “magic bullet” non-solar technology could appear so as to undercut the current price
economics of power on the grid.

Mitigant: such an event would so disrupt the world economy that its effects on the PV market are outside
speculation. As noted above, such a disruptive technology would be unlikely to develop fast enough through
R&D, pilot and commercial ramp-up during the tenor of the loan.

The RW Beck analysis has commented on the following specific market risks:

e “While we do not expect any emerging technologies to become commercially viable within
the repayment period of the loan, the introduction of an emerging technology with lower-
cost PV products introduced 1o the market could impact Solyndra’s success.

e “Even though the current legislative atmosphere would lead one to expect that more
incentives will be created in the future, rather than less, the withdrawal or reduction of
government incentives would decrease the overall value of PV products, including
Solyndra’s.

s “dithough one would expect that industry pricing would be driven by available commercial
retail or FIT electricity prices, competitive pricing pressure driven by innovation and/or
growing spread in feedstock materials could reduce the cost of competing technologies.

e “Excess capacity or the inability to sell the entire production volume of the Fab2 Facility,
Jor whatever reason, would be expected to increase Solyndra’s pricing or reduce their
profit margins.”’

& Scale Up Risk

The Project is strategically dependant upon a relatively new technology (thin-film CIGS deposition and
lithographic cell creation) utilized in a new, innovative and proprietary manner. The scale-up risk is
mitigated by the significant manufacturing experience the Sponsor has gained starting up the Fabl facility.
As of February 2009, over 20,000 panels have been sold to clients in the US and Europe. To date, all
installed panels in the field are meeting or exceeding the current performance and energy production targets
of 165-175 watts per panel.

The ramp up of production from Fabl has to date exceeded the scheduled and projected expectations in
efficiency and yield. Current cumulative factory yields, a key measure of throughput, exceeded 80% in
February 2009, exceeding the 77% steady-state target yield utilized in the base case financial model. RW
Beck has completed a thorough review of each step in the PV manufacturing process and has confirmed
that “Solyndra’s contingency plans to mitigate the risk of scale-up and yield improvements ... are
achievable.”

The following chart exhibits Solyndra’s progress and success in increasing its manufacturing yield. The
Fab! line has already exceeded the 2012 yield target for Fab2. In the first week of February, the
cumulative yield exceeded 80%.

Project: Solyndra (1013) Credit Committee Paper Page 21
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Solyndra Fab2 Manufacturing Facility
Five-month Cumulative Trend for ILDS / Fabl Line
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*»  Completion Risk

Facility completion is based on two separate and distinct criteria; 1) “Building Completion” and 2) “Process
Completion”. The General Contractor witl be responsible for completion of the structure, the equipment included in
the Construction contract scope of work; commissioning the respective equipment; and completing punch-list items.
It is anticipated that the Construction Contract will have a reasonable Jevel of monetary retention built into it and
will be a Guaranteed Maximum Price contract with incentives. The Construction Contract will be reviewed by RW
Beck prior to financial close.

Solyndra will be responsible for procuring, designing and installing the production line equipment for Fab2, and will
be responsible for assuring that the Phase 1 of Fab2 process operates at a level needed to produce 210 MW of
capacity per annum. The Fab2 process is considered to be complete when the Facility meets these operational
design requirements. Solyndra has gained valuable start-up, commissioning and O&M experience associated with
Fabl and will in most cases duplicate the manufacturing tools and processes into Fab2.

Sotyndra, Inc. has agreed to provide a Solyndra Fab2 Phase 1 Cost Overrun Commitment as follows: The Project
Sponsor will commit to fund any Project Costs in excess of $733 million after full utilization of the proceeds of the
Loan and the Equity Commitment. This overrun commitment is not subject to 2 maximum dellar amount.
Solyndra will also pre-fund this commitment up to a maximum of $30 million starting in month 5 following
closing.

Project: Solyndra (1013) Credit Committee Paper Page 22
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Management Team

Solyndra has assembled a senior management team with considerable corporate experience in designing,
constructing, and ramping up large scale manufacturing facilitics. The Company also has a core expertise in
designing specialty tooling equipment that is wtilized in its production process. Solyndra currently employs
approximately 730 full time and contract individuals, most of which are engineering resources focused on the
technical development of the Company’s products and manufacturing proc Solyndra is led by the seasoned
management team described below:

Gronet. Solyndea’s principal tnventor, Founder and Chief Executive Officer, was previously a
ecutive at Applied Materials for 11 years, a leading semiconductor equipment manufacturer. Dr.
Gronet is intimately involved in the day o day operations of the Company including monitoring and
contributing to product design, process innovations, and manufacturing ramp. Dr. Gronet holds over 20
patents in thin film and related technologies. Dr. Gronet earned a Ph.D. in semiconductor processing
and a Bachelor of Science degree in materia ience, both from Stanford University.

3

< Bill Stover, Chief Financial Officer. My, Stover was most recently Chief Financial Officer at Micron
Technology, Inc.. a manufacturer of semiconductor devices. Prior to joining Micron, Mr, Stover was an
audit manager with Coopers & Lybrand.

< man. Vice President of Technology in charge of day to day at Fabl operations, has more than 20
y emiconductor manufacturing and fabrication equipment experience at Applied Materials and
LAM Research.

< Dr. Kelly Truman. Vice President of Marketing and Business Development, has more than 20 years

experience in the semiconductor industry most recently as the Vice President of Marketing at ReVera, a
provider of metrology used to monitor and control films and critical layers deployed in the semiconductor
manufacturing process.

In addition to significant management resour Solyndra is also able to draw on the technical expertise of certain
Directors on its Board. Dr. James Gibbons, Director, was the former Dean of Engineering of Stanford University
and founder of Sera Solar. Dr. Dan Maydan, Director, was President of Applied Materials from 1994 to 2003 and
previousty spent 13 years at Bell Labs. Dr. Gibbons and Dv. Maydan are actively involved in the technical oversight
of the Company’s technology development and manufacturing capacity expansion,

quipment design
manufacturing.
cience research

The majority of the management team and technical staff have extensive experience in proc
and fabrication, high-technology systems integration, CIGS thin films and high-volume hard dis
The Applicant has assembled a Board of Directors with direct experience in both thin film material
and development, as well as the design and manufaciure of thin film production machinery. In addition, members of
the Board have outstanding records of su in guiding the development of numerous high-technelogy concerns,
with a particular emphasis on renewable energy.

Relative to other thin film PV manufacturers, the Applicant has a substantial advantage due to its in-house
equipment integration and manufacturing expertise for high-volume thin film production. The management team has
developed considerable direct experience in the equipment design, manufacture and production of its unique
vlindrical C1GS-based PV systems that it gained through design and development of the Applicant’s original
“mini” In-Line Development System (1LDS) and its full production scale Fab1.

Project: Solyndra {(1013) Credit Committee Paper Page 23
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Background and Legal Structure

Solyndra Fab2, LLC, (the “Borrower” or “Project”) is a wholly-owned subsidiary of the parent, Solyndra, Inc. The
Borrower is a special purpose entity that has been formed solely for the purpose of constructing, financing, owning
and operating the Project. The Sponsor was incorporated in 2005 in the state of Delaware and currently owns 100%
of the capital stock of the Project. Solyndra, Inc. is a privately-held company whose voting ownership is held by
venture capital firms and individuals (employees and management).

Organization

Sotyndra, Inc. is the Applicant to the Loan Guarantee Program and is the Sponsor for the Solyndra Fab2 project.
Solyndra, Inc. has two subsidiaries including Solyndra Fab2, LLC (the legal entity representing Solyndra Fab2) and
Solyndra Fab1, LLC. The Parent owns 100% of the capital stock of its subsidiaries. Solyndra Fab1, LLC currently
serves no operational purpose. It was established at a time when the Applicant anticipated a corporate structure that
legally separated each fabrication facility.

Solyndra, Inc.
Delaware Corporation
{Parent}

I
I 1

Solyndra Fab 2, LLC Solyndra Fab 1, LLC
(Wholly-owned} {Whotly-owned)

Government Support/Permits

The Project is not receiving any direct financial support from the US government, the State of California, County of
Alameda or City of Fremont. The Sponsor will receive all necessary federal, state and local permits to begin
construction of the Fab2 facility by loan closing. The Applicant has excellent relationships with administrative
personnet in the City of Fremont, including permitting and inspection personnel. These relationships have allowed
rapid processing of building permits and other related applications in the past.

Credit Assessment/Credit History

The initial Preliminary Credit Assessment was submitted by Fitch on August 27, 2008 and assessed the creditas a
B+.

A credit history dated as of June 4, 2008 for the Applicant as prepared by Dun & Bradstreet, Inc. shows:
D&B Rating 1R3
This credit rating was assigned because of D&B's assessment of the company's financial ratios and its cash flow.

Rating: 1R3 (1R indicates 10 or more employees)
Composite credit appraisal: 3 is fair

Applicant Statement

The Applicant has attested that, based on the Project information provided to the LGPO for consideration of
extending a loan guarantee, that there is a reasonable prospect that the Guaranteed Obligation will be paid on time
and in full (including interest) from project cash flow according to the terms proposed in the Application.

Project: Solyndra (1013} Credit Committee Paper
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The Committee on Energy and Commerce
Supplemental Memorandum

June 23, 2011

TO: Majority Members, Subcommittee on Oversight and Investigations
FROM: Subcommittee on Oversight and Investigations Majority Staff
RE: OMB’s Responsiveness to the Committee’s Request for Documents in the

Solyndra Loan Guarantee Investigation

I. BACKGROUND

The Committee on Energy and Commerce opened an investigation of the Department of
Energy (DOE) Loan Guarantee Program on February 17, 2011, with a letter requesting
documents and information from DOE Secretary Steven Chu.

DOE’s Loan Guarantee Program was created by the Energy Policy Act of 2005. The Act
authorized the Secretary of the Department to make loan guarantees to companies investing in
either innovative clean technologies or commercial-scale renewable energy projects. In 2009,
the American Reinvestment and Recovery Act (ARRA) appropriated funding to pay for the
credit subsidy costs of the DOE loan guarantees for certain renewable energy, electric
transmission, and leading edge biofuels systems (referred to as 1705 loan guarantees). Since the
stimulus provided funding for the credit subsidy costs, DOE has announced 20 conditional
commitments for loan guarantees, and 11 of these guarantees have now closed. These loans
represent over $11 billion in guarantees.

The first guarantee issued by the DOE Loan Programs Office was to Solyndra Inc., a
California company, for $535 million. Since Solyndra received its guarantee in September 2009,
the company has experienced a number of financial setbacks. In March 2010, Solyndra’s
auditor, PriceWaterhouseCoopers stated in the company’s SEC registration that the “Company
had suffered recurring losses from operations, negative cash flows since inception and has a net
stockholder’s deficit that, among other concerns, raise substantial doubt about its ability to
continue as a going concern.” Just three months later, in June 2010, the company cancelled a
$300 million Initial Public Offering (IPO). On November 3, 2010, Solyndra announced that it
was closing its older manufacturing facility, resulting in the layoff of 135 temporary employees
and approximately 40 full-time employees. Further, in March 2011, DOE announced that it had
modified the terms of the Solyndra loan guarantee to extend the repayment period. In addition,
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Solyndra announced at the same time that its investors had entered into a $75 million credit
facility with the company, with the option of a second $75 million.

This Committee’s investigation showed that the Office of Management and Budget plays
a key role in approving the DOE Loan Guarantees. For this reason, the Committee sent a letter
to OMB Director Jacob Lew on March 14, 2011 (March 14 letter), requesting a briefing and
certain documents regarding the Solyndra guarantee. Although this document request was sent
over three months ago, OMB has yet to fully respond to the Committee’s requests. Instead,
OMB has repeatedly sought to delay and thwart this Committee’s efforts to understand its
actions during the course of the Solyndra review.

On June 22, 2011, OMB Deputy General Counsel William R. Richardson, Jr., sent
Chairman Stearns a letter characterizing OMB’s response to this Committee’s investigation.
This letter contains multiple misrepresentations and does not present an accurate recitation of
OMB’s conduct during the course of this investigation. The purpose of this memorandum is to
explain in detail the Committee’s efforts to achieve production of the documents requested in the
March 14 letter, and OMB’s responses to the Committee’s efforts.

II. OMB’s Responsiveness to the Committee’s Investigation
A. The Chronology of the Committee’s Investigation

In his June 22, 2011, letter, OMB Deputy General Counsel Richardson made certain
representations about the efforts of OMB staff to respond to the Committee’s March 14
document request. This chronology conveniently leaves out the lengths Committee staff has
gone to accommodate OMB’s concerns, to obtain even basic information from OMB regarding
its actions with respect to Solyndra, as well as OMB’s stonewalling of these efforts.

For example, despite the fact that the March 14 letter requests that OMB contact
Committee staff to schedule a briefing, OMB never contacted the Committee. Instead, on March
21,2011, Committee staff contacted OMB staff to schedule the briefing. OMB Legislative
Affairs staff responded that they would “check on this.” After not hearing back from OMB for
another week, Committee staff again emailed the OMB Legislative Affairs staff on March 28,
2011, and asked about the status of the briefing. OMB Legislative Affairs staff called back the
next day and proposed some dates for the briefing. The briefing was originally scheduled for
April 5, but Committee staff agreed to postpone the briefing at OMB’s request due to the
ongoing budget negotiations.

An initial briefing took place on April 11, 2011, nearly one month after the Committee’s
original request. While OMB was able to explain the role of the agency generally with respect to
DOE loan guarantees, the OMB staff who attended this briefing were not able to answer several
specific questions about OMB’s actions regarding the Solyndra review. For example, after DOE
made presentations about Solyndra to OMB in January and March of 2009, OMB staff were
“sure” that they had asked “all sorts of questions™ of DOE staff and “provided feedback,” but
OMB staff could not or would not say what those questions were. OMB staff was also not able
to identify the specific documents or information DOE had provided to OMB staff at the time of
these briefings. Presumably, the feedback OMB staff provided and the questions they asked of
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DOE helped shape the Solyndra deal. It is clearly relevant to this Committee’s understanding of
what happened during the Solyndra deal and whether OMB took appropriate actions to assess the
risk presented by the guarantee. Yet, OMB has continued to refuse to provide this information to
the Committee.

As Deputy General Counsel Richardson stated in his June 22 letter, following the April
11 briefing, Committee staff did request that OMB provide to the Committee copies of all
documents that DOE had shared with OMB. However, this request does not, as his letter seems
to suggest, excuse OMB from providing all the other documents responsive to the Committee’s
requests. Committee staff did ask OMB staff six follow-up questions after the briefing. But,
OMB’s responses did not fully address the questions asked. For example, Committee staff asked
OMB to describe the “questions or feedback to DOE” that OMB staff provided after the January,
March, and August presentations by DOE to OMB regarding Solyndra. OMB did not answer
that question at all with respect to the January and August presentations. With regard to the
March 2009 presentation, OMB responded that it “did not provide its views on the credit subsidy
range estimated for the project.” The Committee did not ask whether OMB provided its views
on the credit subsidy; the Committee asked what feedback and questions were asked of DOE.

Further, after the April 11 briefing, Committee staff asked whether the credit subsidy
score for Solyndra had changed between January and September of 2009. OMB responded that
“the final credit subsidy cost calculated in September 2009 fell within the range originally
contemplated.” Again, this answer was not responsive to the question asked. In fact, Committee
staff recently learned that the credit subsidy cost did change after OMB reviewed the number
calculated by DOE in August 2009. Therefore, OMB’s answer is not only nonresponsive, it is
also misleading and incorrect. OMB's responses to these questions from Committee staff are
indicative of its responses to the Committee’s requests generally: OMB answers the questions it
wants to answer, and asserts that any other information is not necessary to the Committee’s
investigation. Attached to this memorandum is a copy of OMB’s April 15, 2011, email
responding to the Committee’s questions to this letter. This email demonstrates OMB’s efforts
not only to limit the information this Committee receives but, possibly, to mislead the
Committee.

After receiving OMB’s response to the follow-up questions from the April 11 briefing,
Committee staff expected that the documents it had requested from OMB would help shed light
on OMB’s actions during the Solyndra review.' In particular, Committee staff pressed OMB for
production of certain Solyndra credit subsidy and cash flow documents. These were DOE-
created documents that DOE had submitted to OMB during the Solyndra review. Although the
Committee had requested that DOE produce these documents, DOE informed Committee staff
that it was required to consult with OMB about producing these materials due to their sensitive
nature. Before producing the documents to the Committee, DOE had submitted these
documents to OMB on or about March 22, 2011 so OMB could approve the production to the
Committee. Committee staff emailed OMB staff on March 30, April 4, April 11, and April 12.
On April 14, 2011, DOE finally produced to the Committee 90 pages of cash flow and credit

 As of the briefing, OMB had only produced two reports provided by DOE to OMB during the
review.
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subsidy documents, approximately 30 of which were wholly redacted. Even though Committee
staff was not convinced that OMB’s concerns are legitimate, Committee staff was sensitive to
OMB’s position that these documents, if made public, might allow future loan guarantee
applicants to “game” the system, and therefore agreed to an in camera review of these
documents at DOE headquarters on April 27, 2011.

B.  Committee Staff’s Repeated Efforts to Accommodate OMB's Concerns and Obtain
Production of the Documents Responsive to the Committee’s March 14 Letter

As Deputy General Counsel Richardson stated in his June 22 letter, OMB did produce 20
documents to the Committee, including a credit assessment, a draft term sheet for Solyndra, and
engineering and marketing reports, which totaled 393 pages. These documents, however, were all
created or provided by DOE to OMB in the course of the Solyndra review. OMB has yet to
produce a single memoranda, report, or analysis — aside from the final apportionment paper for
Solyndra — reflecting its own work on the Solyndra review. The documents produced reveal
nothing about what OMB did with DOE’s information, or how OMB considered or weighed the
risks presented by the Solyndra deal.

For this reason, Committee staff repeatedly asked OMB staff to produce internal OMB

emails responsive to the Committee’s March 14, 2011, letter. On May 4 and May 10, 2011,
Committee staff sent emails to OMB asking about the status of the production. On May 13, 2011,
Commmittee staff had a conference call with OMB Legislative Affairs staff and General Counsel
staff to discuss the production of these emails. During that call, OMB staff communicated that
they were only willing to produce emails that OMB staff considered to be “factual” in nature, that
is, only those emails that showed the actual Credit Subsidy Score approved by OMB. OMB staff
explained that they did not want to produce internal emails among OMB staff regarding the
Solyndra deal. As a compromise, OMB staff proposed a second briefing with the Assistant
Director of Budget, and represented that this briefing would provide all of the details of OMB’s
internal deliberations and OMB’s questions and concerns regarding the Solyndra guarantee.

Committee staff held a second call with OMB staff regarding the OMB emails on May
19, 2011. Committee staff communicated that a briefing was not sufficient, and that the emails
must be produced in order for staff to have an accurate understanding of OMB’s concerns during
the Solyndra review. A third call was convened for the following day, Friday, May 20, 2011.
During that call, Committee staff agreed to the briefing proposed by OMB so long as OMB
brought the emails responsive to the Committee’s request to the briefing and allowed for an in
camera review of these records by Committee staff. During this call, OMB staff reiterated that
the briefing they proposed would provide all of the details of the review that were reflected in the
emails, but said that protecting the confidentiality of OMB staff was the primary concern.
Committee staff pointed out that the in camera review should address that concern, and asked
OMB staff to determine no later than May 23 whether the agency would agree to that form of
production.

On Monday, May 23, Committee staff called OMB to ask if they would agree to the
proposed in camera production of emails. OMB staff stated that they needed additional time to
make this determination. At this point, Committee staff recommended to Chairman Stearns that
he call OMB to see if he could resolve the matter and move the investigation forward.
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Ultimately, a call was scheduled between Chairman Stearns and OMB Deputy Director Jeffrey
Zients for May 25, 2011. During that call, Chairman Stearns explained to Deputy Director
Zients that the Committee wanted to see the internal emails among OMB staff regarding the
Solyndra guarantee. Chairman Stearns further explained that a briefing was not sufficient, as it
would not reflect the precise details of the review, what actions OMB took and how they
impacted the Solyndra deal, and that an important part of any investigation is to verify the
information received by examining records and documents. Deputy Director Zients informed
Chairman Stearns that he needed to check with his counsel, and that he would get back to
Chairman Stearns about the in camera briefing and production.

On May 26, 2011, OMB staff reached out to Chairman Stearns’ personal office staff to
schedule the briefing. The briefing and in camera production was scheduled for June 7, 2011.
Although Chairman Stearns made clear to Deputy Director Zients that the in camera review was
to include all emails, including internal emails, among OMB staff on the Solyndra deal, OMB
produced only 8 emails between OMB and DOE sent during a one-week period in late August
2009. These emails did not include any internal emails among OMB staff members regarding
the Solyndra loan guarantee. In response to Committee staff’s questions, OMB staff
acknowledged that OMB had identified other emails between OMB and DOE staff, as well as
internal emails between OMB staff members, relating to the review of Solyndra that were
responsive to the Committee’s March 14 letter, but that OMB was refusing to produce those
emails to Committee staff. According to OMB staff, it is unnecessary for the Committee to view
the internal emails,

C. The Committee Has a Right to the Documents Requested in the March 14 Letter, and
OMB is not Justified in Withholding Them

During the course of this investigation, OMB has continued to assert that this Committee
does not need to see, and has not demonstrated a need for, the documents it has requested. Not
only is this incorrect, OMB’s position also demonstrates a fundamental misunderstanding of the
respective roles of Congress and OMB. It is not for OMB staff to selectively decide which
responsive documents the Committee needs to see.

The Committee has a right to obtain production of the documents it requested in the
March 14 letter. Pursuant to rules X and X1 of the U.S. House of Representatives, the Committee
is conducting an investigation of the DOE Loan Guarantee Program and the Solyndra loan
guarantee, Through the American Recovery and Reinvestment Act (ARRA or stimulus),
Congress has appropriated $2.5 billion in funding to pay the subsidy costs for over $11 billion in
DOE loan guarantee. Under the Financial Credit Reform Act (FCRA), OMB plays a role in
reviewing and approving the loan guarantees. However, OMB’s role is not limited to simply
punching numbers in a calculator to produce a credit subsidy cost, as Committee staff has
pointed out exhaustively to OMB staff. Committee staff understands — and has communicated
to OMB — that OMB’s role extended to asking questions about any aspect of the loan guarantee,
including its terms and conditions.

OMB staff has admitted that OMB’s involvement in the Solyndra deal began as early as
December 2008 — well before the final credit subsidy number was calculated in August 2009.
The actions OMB took during those nine months with respect to Solyndra is relevant to this
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Committee’s investigation. Congress has appropriated $2.5 billion in funding to pay the subsidy
costs for the DOE loan guarantees. This Committee not only has an interest in learning the
number calculated and how it was calculated, but it also has a direct interest in learning whether
OMB appropriately carried out its role to analyze the risks associated with the Solyndra
guarantee. As the risk factors of these loans directly bear on the credit subsidy cost
determination, they are plainly relevant to the Committee’s investigation. While OMB has
provided some information about what OMB did in the week preceding the closing of the
Solyndra guarantee in September 2009, it has provided almost no information about its
involvement in the preceding nine months. Further, a White House memorandum was presented
to President Obama in October 2010 questioning the appropriate role of OMB in the DOE loan
guarantee process and proposing changes to OMB’s role.

Committee staff believes that this Committee has convincingly, and repeatedly,
demonstrated the reasons these documents are relevant to its investigation. OMB’s arguments
against production are without basis.

HI. CONCLUSION

Committee staff believes that OMB staff has consistently responded to this Committee’s
questions throughout this investigation with half-answers and qualified responses. OMB’s
repeated delays in responding to the Committee’s document requests and its refusal to turn over
the documents demonstrate that OMB is engaging in a deliberate pattern of obstruction.

Chairman Stearns made an agreement with the Deputy Director of OMB for an in camera
production of all responsive emails and communications that took place on June 7. Despite this
agreement, OMB reneged and refused to produce the emails. Committee staff questions whether
OMB intends to make a good faith effort to respond to the Committee’s document requests.
OMB staff has acknowledged that these documents exist. OMB staff has acknowledged that
they are relevant to the Committee’s investigation of the Solyndra loan guarantee, as these
records relate to OMB’s review of the Solyndra deal. Yet, the agency continues to refuse to
produce these documents for review.

Deputy General Counsel Richardson stated in his June 22 letter that OMB is prepared to
provide a “further briefing that would afford staff an opportunity to review such additional
emails between OMB and DOE.” However, Committee staff has been down this road before.
OMB has repeatedly promised to produce documents at briefings, only then to refuse to produce
such documents. Committee staff’s repeated efforts to accommodate OMB’s concerns have
been instead met with delay and gamesmanship.

It is not for OMB to decide what documents the Energy and Commerce Committee needs
to see. This matter can only be resolved by full production of the documents requested.
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Ms. DEGETTE. Thank you.

Mr. STEARNS. With that, we will move to Mr. Griffith. The gen-
tleman from Virginia is recognized for 5 minutes.

Mr. GrRIFFITH. Thank you, Mr. Chairman.

Mr. Silver, we talked earlier about other companies in similar
circumstances, and I am not sure that I asked the question on ob-
servers. I asked others that had been subordinated, whether the
taxpayers’ money had been subordinated. Are there observers on
any other boards as a part of this Loan Guarantee Program?

Mr. SILVER. No, sir. Nor would there typically be.

Mr. GRIFFITH. And in regard to the observer, I am concerned.
You indicated to me that they told you that bankruptcy was most
likely by the end of July. Is that not what you told me earlier?

Mr. SILVER. That the company was, you know, facing imminent
troubles. I don’t know that I would describe it as bankruptcy be-
cause, of course——

Mr. GRIFFITH. Because I asked bankruptcy before and you said
end of July.

Mr. SiLVER. Well, they were clearly having financial troubles
again and we are going to need to figure out what to do or would
face a bankruptcy.

Mr. GRIFFITH. All right. Because that raises a real concern for
me that I think every member of this committee is concerned
about. Apparently they—not you all—Solyndra was here on Capitol
Hill speaking to Members of Congress indicating everything was on
track at the same time that your observer was telling you all that
there was a problem. Again, I am not saying that you all knew
they were up here telling fibs, but I am concerned that they were
up here telling fibs. That being said, what was your observer’s role,
because clearly they were in trouble, and what recommendations
did he make to you all and did you all send word through him to
the board on what they should do to protect the taxpayer dollars?

Mr. SILVER. Well, first, Congressman, in this particular case, the
observer is a woman

Mr. GRIFFITH. Thank you.

Mr. SILVER [continuing]. But what she did—and she is also the
head of our portfolio management group and a career civil servant
who ran that express function at the Export Import Bank for
many, many years. She is a highly——

Mr. GrIFFITH. OK.

Mr. SILVER [continuing]. Highly achieved——

Mr. GRIFFITH. She is a great lady.

Mr. SILVER. Great lady.

Mr. GRIFFITH. I am not going to dispute that. What did she say
we should do? Did she give you all advice on what should be done?
Did she take messages back to the board saying we want to protect
the taxpayer dollars? I mean they laid off all the employees. Why
couldn’t they have laid off half—those kind of questions. Was that
going on?

Mr. SILVER. Yes, on a regular basis.

Mr. GRIFFITH. And can you provide us some kind of written docu-
mentation as to what was going on and what steps were being
taken to try to protect the taxpayers’ dollars once you learned that
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even after the restructuring, this company was going to fail or was
likely to fail?

Mr. SILVER. I don’t know if there are any documents specifically
related to that, but I do know that we have now turned over, as
I said, close to——

Mr. GRIFFITH. I understand. I am asking you if you can——

Mr. SILVER. I don’t think there are any other documents. I mean
I think we have——

Mr. GRIFFITH. I am asking you to create a document. Can some-
body give us something in writing as to what was being done from
July until the announcement that they were going bankrupt to try
to protect the taxpayers’ dollars?

Mr. SILVER. We can certainly work with you on that, yes.

Mr. GRIFFITH. All right. Thank you. And all the problems that
you cite regarding Solyndra with maybe the exception of the cost
of the polysilicon—I apologize if I got that wrong—dealing with the
competition from China and the economic instability in Europe and
so forth where they buy more of these things, on the other loans
that you have, are those pressures not also present?

Mr. SILVER. Well, as I said, the vast majority of our portfolio

Mr. GRIFFITH. Or production. I am talking about the 4 manufac-
turing.

Mr. SILVER. They are to a certain degree. The project that I made
reference to earlier actually is a process project rather than a prod-
uct product. So it produces a standard conventional panel, but it
does it in a much more cost-effective way with about half the use
of materials and about half the time. So it is a bit of a different
configuration.

Mr. GRIFFITH. So how much money do we have—that we have
guaranteed a loan for that company?

Mr. SILVER. I think—I will have to check the exact number but
it is about $135 million.

Mr. GRIFFITH. OK. So we gave 535 to the company that is riskier
and 135 to one. And are they doing well?

Mr. SILVER. So far. Again, these projects are only now just begin-
ning construction most of them.

Mr. GrIrriTH. Will you tell us if these companies start to have
problems so that we can anticipate this and try to figure out what
we need to do as the folks who are ultimately responsible for the
spending of the taxpayers’ money?

Mr. SILVER. Happy to work with you on that, sir.

Mr. GrRIFFITH. All right. And then, you know, we act like some-
times—and I know there is no perfect world and maybe one guy
or one gal got it right, but we act like, you know, we didn’t see this
coming and yet, you know, there are indications that somebody on
your team—and I know you weren’t there at the time the loan was
made, but somebody on your team had it figured out and I am just
wondering what steps have you taken knowing that someone on
your team raised a concern that the models wouldn’t work. What
steps are you taking to make sure that even it is a minority view-
point, when it comes to spending half a billion dollars of the tax-
payers’ money, that maybe you will pay attention to every warning
sign.
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Mr. SILVER. Well, as a matter of practice, with every transaction
we do, we run a series of sensitivity analyses which change vari-
ables in the assumptions and therefore

Mr. GRIFFITH. Is that different now than it was in August of
2009 when somebody raised the warning flag and nobody seemed
to pay attention?

Mr. SILVER. I don’t know for sure but I doubt it. I doubt that it
was different. I mean it

Mr. GRIFFITH. You are using the same model?

Mr. SILVER. It is standard practice to run sensitivity analyses.

Mr. GRIFFITH. And now that we have had this hearing, are you
going to go back and take a look at it and see if you can come up
with a better-tuned or finer-tuned model?

Mr. SIiLVER. We will continue to work with OMB to improve the
models, yes.

Mr. GRIFFITH. All right. I yield back my time.

Mr. STEARNS. The gentleman yields back his time and the gen-
tleman emeritus of the Energy and Commerce Committee is recog-
nized for 5 minutes, Mr. Dingell of Michigan.

Mr. DINGELL. Mr. Chairman, I thank you for your courtesy.

I got a few little questions here to ask. I have been looking sort
of at how these events occurred and perhaps, Mr. Silver, you could
help me with this. On January 9, Solyndra transaction was re-
viewed by a DOE Credit Committee and remanded for further
analysis, right?

Mr. SILVER. Yes, sir.

Mr. DINGELL. It was not rejected.

Mr. SILVER. I am sorry?

Mr. DINGELL. It was not rejected. It just——

Mr. SILVER. It was not formally rejected. It was remanded back.

Mr. DINGELL. OK. Then, on the 15th of January, loan program
staff notified DOE Credit Review Board that it had developed a
schedule to complete Solyndra due diligence that would bring the
project to approval in early March 2009 and final closing by early
to mid-April 2009, is that right?

Mr. SILVER. I think that was the original projection.

Mr. DINGELL. OK. Then, Obama came into office on January 20,
2009, 5 days later. So then, if I look here I see on February, March
2009, DOE continues to negotiate terms and conditions with
Solyndra, is that right?

Mr. SILVER. I believe so, yes, sir.

Mr. DINGELL. OK. And then on March 12, DOE Credit Com-
mittee considers and approves Solyndra transaction. Is that right?

Mr. SILVER. Yes, a recommendation for:

Mr. DINGELL. Who was on that Credit Committee?

Mr. SILVER. I would have to get you the specific names but it is
the same group——

Mr. DINGELL. Please.

Mr. SILVER [continuing]. Of career professionals that were on the
first committee.

Mr. DINGELL. No political appointees?

Mr. SILVER. No political appointees, no, sir.

Mr. DINGELL. All right. So then, on the 20th of March, DOE
issued a conditional commitment to Solyndra, is that right?
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Mr. SILVER. That is correct.

Mr. DINGELL. Now, what were the conditions in that conditional
commitment?

Mr. SILVER. Well, there were a number of them. Conditions
precedent are simply things that company, the applicant, needs to
do in order to complete its responsibilities before we can close.

1\{[{1". DINGELL. And what you say is if you do those things, we will
make

Mr. SiLVER. Right. Among them, for example, was the raise of an
additional several hundred million dollars of capital, which they
did. And during the time they were doing their CP work, we were
continuing to do additional due diligence. It is important to remem-
ber that due diligence continues post-conditional commitment all
the way to final close.

Mr. DINGELL. OK. Now, then, on the 27th of April, independent
market consultant report was submitted, is that right?

Mr. SILVER. I believe so, yes.

Mr. DINGELL. Now, what did that report contain?

Mr. SiLVER. Well, the market—and independent market report
generally describes the market for the product, examines the com-
petitive landscape, looks at relative cost attributes, and the kind of
classic documentation you would describe around that.

Mr. DINGELL. OK. Now, my colleagues on the other side of the
aisle appear to be of the view that at some point, the Department
of Energy denied the loan to Solyndra on January 9 of 2009. Now,
isn’t it true that at that time the Department’s Credit Review
Board simply asked for further information and did not reject the
request?

Mr. SILVER. The Credit Committee, sir, not the Credit Review
Board. But yes, the Credit Committee.

Mr. DINGELL. OK. And then in your comments you have indi-
cated shortly after the request for more information, the Loan Pro-
gram Office outlined a timeline to complete the due diligence on
the Solyndra request. Is that right?

Mr. SILVER. Yes, sir.

Mr. DINGELL. When did that occur? What date or approximately
what time?

Mr. SILVER. I don’t know the exact date but they came back rath-
er quickly and said we will be in a position to bring this back some
time in the March time frame.

Mr. DINGELL. OK. Now, when was that timeline developed? Be-
fore or after President Obama came into office?

Mr. SILVER. Before the Obama administration took office.

Mr. DINGELL. It was, OK. So what I am seeing here, then, this
was followed up by the bankruptcy of Solyndra. When was that
bankruptcy filed?

Mr. SILVER. I don’t know the specific date but sometime in early
September.

Mr. DINGELL. All right. Now——

Mr. STEARNS. The gentleman—it is September 6 of this year is
the bankruptcy.

Mr. DINGELL. Thank you, Mr. Chairman. I would note that the
bankruptcy, though, is not complete. It is going to throw Solyndra
into reorganization. Is that right?
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Mr. SILVER. I believe so.

Mr. DINGELL. So the end result of that will be that the United
States will be a creditor, right?

Mr. SILVER. I am sorry, will be what?

Mr. DINGELL. The United States will be a creditor?

Mr. SILVER. A creditor, yes. I am sorry. Um-hum.

Mr. DINGELL. And now, the practical result of that is that, first
of all, we have done things to get ourselves in a position where we
see that Solyndra had a chance, at least during this, to provide
jOb}S{ ?put forward a new technology in the United States. Is that
right?

Mr. SILVER. Yes, sir. The value—the analysis that produced the
going concern valuation suggested that it was a 2 to 4x greater re-
covery likely to the taxpayer than a liquidation analysis.

Mr. DINGELL. OK. And during that time, the buildings and so
forth were completed?

Mr. SILVER. Yes.

Mr. DINGELL. Is that right? And I want to thank you, Mr. Chair-
man, for your courtesy here, but I just got just a couple more small
questions.

I would note that the government’s chance of recovery from that
reorganization are better both in amount and certainty than if we
had seen Solyndra go into bankruptcy earlier, is that right?

Mr. SILVER. We expect so. We will have to see what happens ac-
tually in the bankruptcy process, but we have a completed and op-
erating plant fully fitted out, inventory and all kinds of things that
did not exist during the first restructuring.

Mr. DINGELL. Very good.

Mr. Chairman, you are very kind. Thank you for your courtesy.

Mr. STEARNS. The gentleman’s time has expired. Then we recog-
nize the gentleman from Texas, Dr. Burgess, for 5 minutes.

Mr. BURGESS. Thank you, Mr. Chairman.

Gentlemen, I appreciate your perseverance and endurance in the
hearing today.

This morning’s Washington Post references an email exchange
between an assistant to Rahm Emanuel, then the White House
Chief of Staff, August 31 of 2009, to the Office of Management and
Budget about the upcoming announcement where we talked about
this before. This was the groundbreaking where Secretary Chu was
going to be at the company on September 4 and Vice President
Biden was going to appear by satellite. And this staffer was con-
cerned about the upcoming Biden announcement on Solyndra and
asked whether there is anything we can do to help speed along the
OMB side? And an OMB staffer responded, “I would prefer this an-
nouncement be postponed. This is the first loan guarantee that we
should have full review with all hands on deck and make sure we
get it right.” I mean that seems pretty reasonable from OMB.

Now, when the OMB staff briefed committee staff last spring,
well, there was, as you know, quite a lot of difficulty in getting any
of these documents to the committee staff from OMB. It took 4
months to get any emails or communications in reviewing
Solyndra’s loan guarantee. And in fact this committee in July had
a business meeting to subpoena those documents because we were
having no success in acquiring those. And now we have them and
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we see that the White House scheduled announcement date before
the OMB even began reviewing the deal in August 2009, we also
see that OMB was aware that the groundbreaking event and it felt
time pressures to do their work possibly resulting in the use of a
wrong financial model. Is this why the committee had to subpoena
the dq)cuments? Was there something here that you didn’t want us
to see?

Mr. ZIENTS. Can I see the email that you are referring to?

Mr. BURGESS. Well, actually, it is a Washington Post article from
this morning, but I am sure we have the same emails in the docu-
ment binder that can be provided.

Ms. DEGETTE. Mr. Chairman, give him the email.

Mr. STEARNS. Gentlemen, continue. The gentleman has the time.

Mr. BURGESS. Well, they are looking for the emails and we will
come back to that. Let me just ask for both of you, would you be
able to provide to this committee, not today but get back to us and
provide the names to the committee of every career and political
appointee at both Department of Energy and Office of Management
and Budget and the West Wing who worked on the project or in-
quired about the project and provide access to committee staff to
any of those individuals that the committee believes is necessary
to question for this investigation.

Mr. Z1ENTS. OMB has been cooperating with the committee——

Mr. BURGESS. Sir, we subpoenaed the documents in July. You
can’t characterize that as cooperation.

Mr. Z1ENTS. A few days before the subpoena, which we thought
was unnecessary, we turned over

Mr. BURGESS. Unnecessary? We had this hearing——

Mr. ZIENTS [continuing]. 1,000 pages

Mr. BURGESS [continuing]. And your chair was empty in July.
Your chair was empty. There was no one there. No one responded.

Mr. Z1ENTS. Well, as to that, I was given less than 4 days’ notice.
I had a personal reason why I could not be here. I expressed to
Chairman Stearns directly on the telephone that I was willing to
come if there could have been an alternative time. The decision
was made there was no alternative time but I want to be clear that
I was willing to come to the committee as long as I had either suffi-
cient notice

Mr. BURGESS. In the sense of time, I mean this has been going
on for a long time.

Mr. ZIENTS. So in——

Mr. BURGESS. And here is the thing that is really concerning a
lot of us. Had you responded to the committee staff, had you re-
sponded to the committee’s request, could we perhaps have pre-
served some of those taxpayer dollars that have now been lost in
? ba(t)nkruptcy proceeding and subordinated to a venture capital
irm?

Mr. Z1ENTS. Prior to——

Mr. BURGESS. Had there been cooperation from your office, would
this loss to the taxpayer have been as great?

Mr. Z1ENTS. Prior to the subpoena, which I believe was mid-July,
OMB worked with committee staff, turned over 1,000 pages of doc-
uments, did numerous meetings. Since mid-July OMB has turned
over over 9,000 pages of documents. There have been——
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Mr. BURGESS. Yes, sir, I have got to interrupt you because I am
going to run out of time. That letter was in March and it took a
long time to get anything back.

Mr. Z1ENTS. I am sorry?

Mr. BURGESS. I have a couple of things—and you have gotten
now the emails. I am going to ask you to take those and we will
get you the question in writing, and I would appreciate a response
to that question

Mr. ZIENTS. I am sorry, can you repeat the question?

Mr. BURGESS. Well, I am going to submit the question to you in
writing regarding those emails so we are all clear about what we
are asking and what we are answering. And then I also have a
memo from October 25 of 2010 to the President from Carol Brown-
er, Ron Klain, and Larry Summers. And I have a series of ques-
tions that I want to ask you about this memo as well, and because
of time constraints, obviously, I can’t get to them. We will provide
you this memo and we will provide you the questions. And I would
appreciate a timely response to those interrogatories. Thank you.

Mr. Z1ENTS. Thank you.

Mr. BURGESS. And I will yield back, Mr. Chairman.

Mr. STEARNS. The gentleman yields back.

Mr. Scalise is recognized for 5 minutes.

Mr. SCALISE. Thank you, Mr. Chairman.

I want to ask Mr. Zients—is that the proper way to say it? I
want to get that right.

Mr. ZIENTS. Thank you.

Mr. SCALISE. Sure. You were at OMB throughout this whole
process with Solyndra from when they got the original loan?

Mr. Z1ENTS. No.

Mr. ScALISE. When did you come into OMB?

Mr. ZIENTS. When I came into OMB I was confirmed by the Sen-
ate in late June of 2009. So the conditional commitment period, the
earlier administration period I was not at OMB.

Mr. SCALISE. And when was the loan to Solyndra finalized?

Mr. Z1ENTS. In September so I was there——

Mr. SCALISE. So you were there at OMB——

Mr. ZiENTS. I was at OMB at the time. I was not——

Mr. ScALISE. At the time that Solyndra first got the loan, first
was approved——

Mr. ZIENTS. When it closed, yes.

Mr. SCALISE [continuing]. For and got the loan.

Mr. Z1ENTS. When it closed.

Mr. ScALISE. Following up on some of the questions that Dr. Bur-
gess had——

Mr. ZIENTS. Just to clarify, I was not personally involved in

Mr. ScaLisE. Well, and these are the questions that I am going
to ask you about because there is involvement between OMB and
the Department of Energy and the White House, and what we have
been trying to establish is just exactly what was that relationship
between OMB, the Department of Energy, and the White House re-
lating to the Solyndra loan? And of course, we did start asking for
this information months ago. Prior to the restructuring—and your
office was not complying and getting us some of the information we
were requesting to the point we did have to subpoena. And there
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is a timeline issue that a lot of us have concerns with, too, because
if we were able to stop the restructuring from happening, for exam-
ple, then the taxpayers would not have been pushed in the back
of the line to where now they are subordinated in bankruptcy——

Mr. ZIENTS. Just so we have our timelines correct, I believe that
the restructuring was completed in February.

Mr. ScALISE. And our staff started asking for some of this docu-
mentation prior to that time.

Mr. Z1ENTS. Is that—that is not my understanding.

Mr. ScALISE. That is the timeline I have. But regardless of that,
I want to get to some of these specific emails because these emails
span throughout the entire length of the Solyndra loan and restruc-
turing, and it seems to indicate a pattern. Starting going back in
Slide 7 if we can put that up and that way you can see it—and by
the way, these emails were all provided to the minority as soon as
we got them. So everybody had access to these emails on this com-
mittee and subcommittee.

Ms. DEGETTE. Does the witness have these emails that Mr.
Scalise is referring to?

Mr. ScALISE. I think they just gave him these emails. Some of
these came from

Mr. Z1ENTS. I don’t think that

Mr. SCALISE [continuing]. His own agency, of course. Some of
these are from OMB.

Mr. Z1eNTS. Talking about specific emails, I agree with the Con-
gresswoman——

Mr. ScALISE. Well, and I want to ask you a question about this
email. I think it does show though—what I want to do is show that
there was a pattern of expediency, of rushing——

Ms. DEGETTE. Does the witness have this email?

Mr. STEARNS. Point of order? What is your point of order?

Mr. Z1ENTS. I do—if I am going to respond to an email, I need
to make sure I have it.

Mr. STEARNS. Does Mr. Zients have that?

Mr. ScALISE. Mr. Chairman, is the clock still running? If we can
just get the clock to stop while

Mr. STEARNS. Well, we gave you about 2 minutes before you even
started the clock, so you are well into it. But now the witness has
the emails, is that correct?

Mr. ZIENTS. I am going to need to absorb this. What he has just
handed me is not what is on the screen. I can look through and
see

Mr. ScALISE. Page 7, I will read the quote. “In congressional tes-
timony”—and by the way this is congressional testimony. This isn’t
some email that we just got. This was testimony going back to
March of 2009, a senior Department of Energy official said that
Secretary Chu “has directed us to accelerate the process signifi-
cantly” talking about the loan process. And I will go to some OMB
emails. Of course, on page 9 on Slide 9

Mr. ZiENTS. The email I have in front of me to the best of my
knowledge—and again, I wasn’t actually in seat on March 17, 2009,
but to the best of my knowledge doesn’t have any OMB people on
it, so it is very difficult——
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Mr. ScALISE. Right, but there is a March of 2009 email on Slide
9, “this deal is not ready for prime time.” Go to the next slide.
“Given the time pressure we are under to sign off on Solyndra, we
don’t have time to change the model”—that is an OMB staff email
from August of 2009 after you came on board. Another quote from
that same email, “but we also need to make sure they don’t jam
us on later deals so there is a time to negotiate those, too.” Next
page——

Mr. ZIENTS. So

Mr. SCALISE [continuing]. More OMB emails. And I will ask if I
want to get all of these into record. Again, they are available to
both committee staffs. “If there is anything we can help speed
along on the OMB side”——

Mr. ZienTs. If I am going to respond, then I need to—we need
to as we go case by case, I need to understand what email you are
referring to, I need to have that email in front of me

Mr. SCALISE. Sure. There is a communication on Slide 11, for ex-
ample, August 31, 2009, the special assistant noted the Vice Presi-
dent’s announcement at Solyndra on September 4 and whether
“there is anything we can help speed along on OMB side.” So were
you involved? And forget about the emails. Were you involved in
any communications with the White House to push the Department
of Energy to speed this thing along?

Mr. Z1ENTS. No.

Mr. ScALISE. You were not?

Mr. Z1ENTS. No.

%\/Ir.d SCALISE. Were you aware that anyone else at OMB was in-
volved——

Mr. Z1ENTS. I am now aware in my preparation for the hearing
that there was a request from the Vice President’s office about
scheduling logistics for a potential event. This again has nothing to
do with the decision to give the loan or not give the loan to the
company. This process has to do with OMB’s statutory responsi-
bility to determine the right credit subsidy. The right—the credit
subsidy was actually increased during

Mr. ScALISE. Well, then I don’t know if that was credit subsidies.
I will go to Slide 12 because this is specifically an OMB email and
I will read it and you can look at it.

Mr. Z1ENTS. Well, OMB

Mr. ScALISE. This is an OMB email that specifically talks about
the approval. “We have ended up with a situation of having to do
rushed approvals on a couple of occasions, and we are worried
about Solyndra at the end of the week. We would prefer to have
sufficient time to do our due diligence reviews and have the ap-
proval set the date for the announcement rather than the other
way around.” This was a communication between OMB and Terrell
McSweeny at the office of the Vice President.

Mr. Z1ENTS. This does have to do with the credit subsidy score.
This does not have to do with the yes/no on the loan. This has to
do with the credit subsidy score. As I mentioned before, the credit
subsidy score was actually increased

Mr. ScALISE. Right. And so the question, then—and I am almost
out of time

Mr. ZIENTS. Let me just say one thing.
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Mr. ScALISE. There is clear

Mr. ZIENTS. In my preparation for this hearing——

Mr. SCALISE [continuing]. Communication between OMB and the
White House and Department of Energy regarding all this, wheth-
er it was just about a ribbon cutting, but I think it shows that
crony capitalism is running amok relating to this program. And I
think this is a classic example. And there was a
PricewaterhouseCoopers study that was done back in 2010. USA
Today writes about it in an article, in an editorial today when they
talk about PricewaterhouseCoopers saying there is substantial
doubt about its ability to continue going as a concern, Solyndra.
And so this was over a year ago they reported a serious concern
about Solyndra going forward and obviously

Mr. ZienTs. That is—

Mr. SCALISE [continuing]. That was pushed back from the admin-
istration somewhere to push this thing along.

Mr. ZiENTS. I am sorry. The chronology of events is not con-
sistent. You are asking about a period of time in August/September
of 2009. You are now referencing

Mr. ScALISE. I am going throughout the whole process. I am not
just focusing——

Mr. ZIENTS. You are now referencing

Mr. SCALISE [continuing]. On one area because there was a loan,
there was a restructuring. There has continued to be

Mr. Z1ENTS. To respond to your question about——

Mr. SCALISE [continuing]. Advancements of plenty and yet there
were warning signs at every level, and yet it seems like crony cap-
italism was trumping the smart decision-making process and due
diligence that should have been going on and a lot of these emails
show that out to be the case. And yet $535 million of taxpayer
money are now at risk. And so I hope you can understand and
maybe you weren’t directly involved but somebody at your agency
was

Mr. STEARNS. The gentleman’s time has expired.

Mr. SCALISE [continuing]. In that chain. I yield back.

Mr. STEARNS. The gentleman from—Mr. Griffith is recognized for
5 minutes. Oh, Mr. Markey. Mr. Markey, do you wish to ask ques-
tions in the second round? Yes, I mean you are up if you want to
go right now.

Mr. MARKEY. May I reserve this time?

Mr. STEARNS. OK. You can reserve, yes. Mr. Griffith from Vir-
ginia is recognized for 5 minutes.

Mr. GRIFFITH. Mr. Chairman, I already had a second round. I am
glad to take a third round.

Mr. STEARNS. OK. Then we can go to the gentleman who is not
on the subcommittee but he is on the full committee, the gen-
tleman from Kansas is recognized for 5 minutes.

Mr. PomPEO. Thank you, Mr. Chairman.

Mr. Zients, following up on Representative Scalise, were you not
aware that the staff was being jammed, that they were being
rushed? Were you at any time aware that they were being hurried
and that they felt hurried or were you just oblivious to that?

Mr. Z1ENTS. What period of time are we talking about?

Mr. PoMPEO. At any. How about we will start at any——
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Mr. ZIENTS. No.

Mr. POMPEO [continuing]. Period of time.

Mr. ZiENTS. So I was not involved so I would not have been
aware at the time. In my preparation for this hearing——

Mr. PomPEO. Um-hum.

Mr. ZIENTS [continuing]. I talked to OMB staff, and again, what
we are talking about here is the credit subsidy.

Mr. PoMPEO. I understand.

Mr. Z1ENTS. And on the credit subsidy, the OMB staff has pre-
sented to me that they had no hesitation as to the final decision,
and the final decision of the credit subsidy actually increased the
credit subsidy:

Mr. PoMPEO. Right.

Mr. ZIENTS [continuing]. Which made it more conservative.

Mr. PoMPEO. Right, they could still have been wrong because
they were hurried. Do you think these emails, they were just
wrong, they were making this stuff, they weren’t hurried? When
they

Mr. Z1ENTS. At the end of the day, the OMB career staff, which
has deep expertise in credit scoring, felt comfortable

Mr. PomMPEO. Yes.

Mr. ZIENTS [continuing]. With the credit subsidy score.

Mr. PoMmPEO. That expertise is very apparent in a half a billion
dollars being lost by the American taxpayer. It is readily apparent
to us.

Mr. Zients, there is a January 4 memorandum I want to just
read to you. It is an OMB memorandum prepared by the OMB
staff. It says, “even under DOFE’s proposed restructuring, we are
skeptical about the long-term viability of the company. Bankruptcy
or default are real possibilities and Solyndra’s product is priced at
a premium in the market with rapidly declining prices and the
company’s cost structure does not cover operating margins. It is not
clear that Solyndra would be able to achieve the scale and effi-
ciency improvements necessary to improve margins.” This was dur-
ing the restructuring time. Why did OMB not stop the restruc-
turing from going forward?

Mr. ZiENTS. OMB——

Mr. PoMPEO. Or recommend that?

Mr. Z1iENTS. OMB pressure-tested DOE’s analysis. OMB deter-
mined that the company was in imminent default, and then OMB
determined that DOE’s recommendation that the company be re-
structured was preferable to liquidation, that that was a reason-
able outcome that DOE had reached.

Mr. PoMPEO. Would you please provide the witness, there is a se-
ries of emails in and around that same time, January 4, 2011, one
of them at 2:08 p.m.? Can you just make sure he has got a copy
of that? Thank you.

I will summarize but this is an email chain where it is very clear
that the data are suggesting to staff at this moment in time that
liquidation will cost the taxpayers a lower loss than will restruc-
turing. Do you see, it says liquidation—it is underlined, it has got
some analysis for expected recovery, and then it shows “restruc-
tured, expected loss.” The difference under bankruptcy at the time
they expected losses estimated by this person on your staff to be
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$141 million, and it says if we do the restructuring, your staff says
it will be about $385 million loss. Do you see what I am referring
to there?

Mr. Z1ENTS. Yes. I am not on this email chain but——

Mr. PoMPEO. No, sir, you are not, but they work for you.

Mr. ZIENTS. I am sorry?

Mr. POMPEO. You are not on the chain but they work for you.

Mr. Z1ENTS. Right. So, you know, our staff is obviously pressure-
testing and understanding an evolving situation, the restructuring
was actually done in February——

Mr. PoMPEO. Right.

Mr. Z1IENTS [continuing]. Off of DOE’s recommendation. OMB de-
cided that that was reasonable. At this point in time, there was in-
formation that the staff was looking at. The information obviously
evolved across that period of time. As OMB got more information,
the DOE made its final recommendation. OMB determined that
DOE’s recommendation was reasonable to restructure the loan.

Mr. PoMPEO. Can you show me that evolution because there is
no evidence in the documents I have reviewed of any evolution.
This is what your agency though on January 4 of 2011, and I have
seen no data that would suggest there was an evolution other than
your testimony here this morning.

Mr. ZiEnTS. Well, first of all, this is an email from one ana-
lyst

Mr. POMPEO. Multiple emails.

Mr. ZIENTS. I would not represent——

Mr. PoMPEO. Read the whole——

Mr. ZIENTS [continuing]. That that is to what the agency——

Mr. PoMPEO. Read the whole chain, sir. These folks think this is
a horrible idea to go forward with this restructuring. They think
the taxpayers will lose. And these are the only government officials
in the entire process that seem to me to have demonstrated to have
concern for taxpayer finances.

Mr. ZIENTS. OMB’s role here is to make sure that this budgeted
for correctly. Ultimately, DOE has—is ultimately responsible for
the decision as to whether or not to restructure or liquidate.

Mr. POMPEO. Yes.

Mr. ZieNTS. OMB determined that that was a reasonable conclu-
sion.

Mr. PoMPEO. Do you think it was a reasonable conclusion today,
sitting here today? Do you think it was a reasonable conclusion?

Mr. Z1ENTS. It is unclear

Mr. PoMPEO. Well, what is your opinion, sir? Do you think it was
a reasonable conclusion?

Mr. Z1ENTS. To restructure the loan when it does?

Mr. PomPEO. Um-hum.

Mr. Z1ENTS. I think that there is reason to believe that that was
reasonable at that point in time.

Mr. PoMPEO. Reason to believe it was reasonable and you are not
a lawyer? I mean an answer like that

Mr. Z1ENTS. It was a reasonable conclusion at that point in time.

Mr. PoMPEO. Mr. Silver, do you think it was a reasonable conclu-
sion to do the restructuring at this time?




147

Mr. SILVER. Yes, I do, Congressman. We did a detailed liquida-
tion analysis, which suggested that the returns would be 2 to 4x
below what they would be as a going concern. And to do that, we
evaluated the price of the buildings and the land. We also evalu-
ated the value of inventory on a going concern basis. What you do
on a going concern basis, just to be clear, is you match it with what
are called IBA.

Mr. PoMPEO. I am very familiar with that

Mr. SILVER. So you use—and since you are, you will know that
we scour the market for comparables. We took the low end of the
comparables, and then we measured that against the liquidation.

Mr. POMPEO. So you were just wrong? But you still believe you
might be right because——

Mr. SILVER. Well, you don’t know what will happen——

Mr. PomPEO. Right. So what do you think? Do you think we did
a good deal?

Mr. SILVER. I think that when you are called on to make a judg-
ment at the time with the best available information you have, you
go with the probabilistic return.

Mr. PoMPEO. Right. And so you think it was realistic to subordi-
nate the taxpayer at that time as well as part of that restruc-
turing?

Mr. SILVER. Every piece of data that we had from independent
analysts about the technology at that time—which we re-
underwrote the technology and the market space. We had another
market report done—all seemed to suggest that that could happen.

Mr. PoMPEO. I appreciate it. I just want to ask one more ques-
tion. My time is up. I have listened to you for several hours now,
just yes or no, do you both just treat this as just the normal cost
of doing business? Is that how you think this failure at Solyndra—
you just think this was the normal cost of doing business? You talk
about portfolio theory, this stuff happens, bad things happen.
Would you both just say yes or no? This is just the way things go?
Yes or no.

Mr. SILVER. I think that while it is very regrettable, the loss was
anticipated and when Congress set out the credit—appropriated
credit subsidy——

Mr. POMPEO. You think it is very normal. Mr. Zients?

Mr. ZIENTS. It is not normal. It is a very disappointing outcome,
but it comes with the terrain of backing innovative technologies.

Mr. PoMPEO. Yes, it is part of what happens when the govern-
ment gets involved in things like this. I agree.

Mr. SILVER. Well, it is also what is required in order to compete
successfully with what is happening around the world, particularly
in China.

Mr. PoMPEO. Solyndra certainly wasn’t capable of competing
even in spite of all of this government assistance, were they?

Mr. STEARNS. The gentleman’s time has expired.

Mr. PoMPEO. Thank you. Thank you, Mr. Chairman.

Mr. STEARNS. I think we are ready to close

Mr. MARKEY. Mr. Chairman?

Mr. STEARNS. —end the committee unless the gentleman from
Massachusetts wishes to participate in the second round.

Mr. MARKEY. Mr. Chairman? Mr. Chairman.




148

Mr. STEARNS. Oh, Mr. Bilbray, too. So Mr. Bilbray, you will be
after the gentleman from Massachusetts. We have recognized Mr.
Markey for 5 minutes.

Mr. MARKEY. Thank you, Mr. Chairman.

I have to compliment my Republican colleagues on their dis-
cipline, but after weighing these relentless and very serious allega-
tions of lawbreaking and inappropriate politicization of the loan
guarantee process, I am unconvinced. Three years of due diligence
was exercised in considering this application. OMB completed their
review process, albeit in expedited manner due to the nature of a
Recovery Act that needed to get money out the door as quickly as
possible. I would add that the chairman of the subcommittee and
the full committee expressed a need to get Recovery Act money out
the door quickly after that law was passed.

Mr. Silver, do you believe that the Department cut corners in
considering this loan guarantee in the months and years leading up
to its finalization in September of 2009?

Mr. SILVER. Again, with a review of the record—I wasn’t there,
but with a review of the record, no, I don’t believe so.

Mr. MARKEY. Mr. Zients, was OMB able to do and exercise their
oversight role to complete a comprehensive review of the Depart-
ment of Energy’s loan package to Solyndra?

Mr. ZIENTS. Yes. My belief is yes.

Mr. MARKEY. When you pulled thousands of pages of emails, can
you tell whatever story you would like when you look back retro-
spectively? You know, we live life forwards but we understand it
backwards. Is it possible to

Mr. SILVER. I believe that——

Mr. MARKEY [continuing]. Create any storyline?

Mr. SILVER. I believe that can happen, yes, sir.

Mr. MARKEY. The majority has chosen to politicize this program
and it is attempting to discredit clean energy the same way they
have tried to do to climate science. It is that simple. That simple.

What this really reminds me of, to be honest with you, is the late
1990s after this committee had passed the Telecommunications Act
of 1990 and there was a boom on broadband. And many companies
failed. Pets.com., the list is long. On the other hand, there were
companies that, in the new environment that we had created, were
successful. EBay, Amazon, Google, YouTube, the list goes on. There
were many successes, many failures because we created a para-
noia-inducing Darwinian marketplace. What is different here, of
course, and what no one anticipated in 2009—although we were in
a competition with the Chinese—and by the way, when we passed
the Telecommunications Act, we were trying to make sure we
branded it Made in the USA, which we did. That is how people
view that internet revolution in Egypt and Tunisia and countries
around the world. But here, the Chinese have now decided to dump
$20 billion into 4 companies. Can you talk about that, Mr. Silver?
Can you talk about this environment now within which American
solar companies, wind companies are now competing against a
state-run set of corporations against our private-sector companies?

Mr. SiLVER. Yes, Congressman, I would be happy to. Not only,
as you pointed out, has China underwritten its solar manufac-
turing industry with tens and tens of billions of dollars, they have,
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as I indicated earlier, produced and provided a wide array of addi-
tional support facilities including free land and other kinds of
things. There are also mechanisms in place for the purchase of
those panels in the domestic market that don’t exist here.

But I don’t think we should limit our focus to China alone. Coun-
tries around the world understand the importance and the viability
of this space, and it is important that we take this as a global chal-
lenge. There will only be one opportunity for us to become a winner
here and if we miss that window, we will have missed a multitril-
lion-dollar market.

Mr. MARKEY. I thank you. I think if we keep China here as the
headline and we understand what we were trying to do in putting
together a plan, we had a plan for telecom. China and the United
States are pretty much starting at the same point in solar and
wind. We were trying to put together a plan, batteries as well.

Let me also say this. You can look back and I can right now say
there is an NRC senior scientist who has a memo to all the NRC
commissioners saying that the AP1000, which is the reactor the
Southern Company wants to build, will crack like a glass cup if
there is an earthquake. Now, you can keep that memo and you can
say that is the reason we should give no loan guarantees to the
Southern Company or other companies. We can just say we waited
in the totality of all the evidence.

I am hearing my Republican colleagues expressing a great deal
of angst about whether or not a $535 million loan guarantee should
have been given to Solyndra when there is no evidence that they
have expressed any concerns about far larger guarantees that have
been given to the Southern Company, to other companies that
could in fact wind up with billions of dollars ultimately being put
on the shoulders of the taxpayers in our country. And I am talking
specifically about the nuclear sector. There is a fundamental crisis
happening in Japan and Germany and other countries. We are part
of a global story and it is impacting the domestic nuclear industry.
Those loan guarantees could come back to haunt the taxpayers in
our country and I hope that we see a similar interest in that sub-
ject, because that is happening right now. And now is the time for
this committee to exercise the due diligence to protect the taxpayer.

Thank you, Mr. Chairman.

Mr. STEARNS. The gentleman’s time has expired and the gen-
tleman from California, Mr. Bilbray, is recognized.

Mr. BILBRAY. Yes, Mr. Chairman. Let me join with my colleague
from Massachusetts and call for a hearing on the nuclear issue be-
cause I think, you know, the gentleman from Massachusetts has to
remember that like just last week in San Diego, the plants shut
down exactly as planned during a blackout exactly as posed to get
the facts from Japan. And as somebody who has a nuclear facility
in his county, I am more confident now of the safety of our tech-
nology than I was beforehand and remind the gentleman from Mas-
sachusetts that the beautiful bay of San Diego Bay is full of nu-
clear reactors being run by 20-something-year-old kids. And it is
safer and cleaner because we have those reactors in San Diego Bay.
But getting back to the issue here is that the technology was not
keeping up with the hype. And as somebody that still feels strongly
about the opportunity of clean technology, I think the inappropriate
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application of political influence or perception—and I don’t think
this was an intentional misdeed. I think it is a much deeper prob-
lem that this was a prejudiced for a broad definition of technology
as if somehow this was going to be the answer for everything.

First of all, let me clarify the gentleman from Massachusetts
pointed out that China has been aggressive on this, I will remind
you that this plant was cited where the electricity was 22 cents a
kilowatt, twice of what it is in Ohio and where China is producing
them in an area where there is 6 cents a kilowatt is what they are
charging. So, Mr. Silver, all of this does relate to the productivity
and the ability to compete in a world market, doesn’t it?

Mr. SILVER. Yes. Certainly, citing issues are relevant.

Mr. BILBRAY. And shouldn’t these things be considered along
with the specific technology that is being proposed to provide a cer-
tain product by asking for the grant?

Mr. SILVER. Once again, Congressman, we don’t provide grants,
but I think what you mean is

Mr. BILBRAY. The loan guarantee.

Mr. SILVER. The technologies that we underwrite are those that
are spelled out in the legislation. We don’t search out those that
aren’t.

Mr. BiLBRAY. OK. I have a question for you specifically. This part
of the stimulus bill, San Diego we are siting a French facility to
build solar panels specifically because we have a stationary source.
First thing we do is not try to build a new facility. California, as
everyone knows, has had businesses fleeing. We have huge open
warehouses, and the logic our mayor is making and we are making
working with him is why don’t we go ahead and retrofit existing
structures rather than building one? The fact that this was pro-
posing to take virgin farmland and go from the ground up and
build all the construction of a whole new building with all the re-
lated so-called stimulus of building on virgin land on the ground
up, did that have any influence in the fact that this was included
in the stimulus bill, not just the green part of it, of the hope that
all solar was going to be good, but the fact that you had a whole
new factory being build in California, probably the only one even
being considered? Do you think that had any influence on the ap-
proval of this process that the fact that they were capitalizing a
whole new facility rather than retrofitting an existing one?

Mr. SILVER. I don’t know how to answer that. The applications
that we receive come in from the sponsors themselves, so the pro-
posal, the project has already been put together by private sector
actors, including the investors in whatever project it is.

Mr. BILBRAY. But that is in the prospectus.

Mr. SILVER. No, they are making—they are actually filing an ap-
plication for a specific—funding for a specific project.

Mr. BILBRAY. But the technical review had that in consideration.

Mr. SILVER. Well, the technical review——

Mr. BILBRAY. That was part of the documentation they gave the
Technical Review Board.

Mr. SiLVER. The technical review is intended to ensure that the
technology works, which clearly it did—they sold hundreds of mil-
lions of dollars worth of product—and to ensure that the plant will
be built in such a way as to produce them appropriately.
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Mr. BiLBRAY. OK. So in other words, do you or do you not feel
that the fact that they had a major capital improvement proposed
in this package helped sell it as part of the stimulus package?

Mr. SILVER. I don’t know the answer to that. We don’t evaluate
projects on the basis of their impact for non-project-specific activi-
ties. We manage them against a criteria and objectives of the pro-
gram.

Mr. BiLBRAY. OK. I am going to ask you again because you had
time to talk to your staff about it. Are you aware or has anybody
made you aware of your agency actually intervening about the
siting of where production sites should be placed as a condition of
getting the loan guarantee?

Mr. SILVER. I am not aware of that, no.

Mr. BiLBRAY. OK. I would ask you to specifically ask that ques-
tion and investigate that question.

Mr. SILVER. I am happy to do so.

Mr. BiLBRAY. Because I have good information that that specifi-
cally has been made a condition of some grants, at least one, that
the production line needs to built in a certain area and not in an-
other area and that is something that has been documented to me
very strongly. And I think it is real critical.

My biggest problem here, again, is that the perception that solar
is good means all solar proposals are good and why don’t we move
it?

Mr. SILVER. Congressman, if I may, we received literally hun-
dreds and hundreds of applications, dozens and dozens of solar——

Mr. BiLBRAY. Let me just say that this was a half-a-billion-dollar
mistake and I would ask that we point out that there was an ac-
tion taken by your body under a justification of a legal definition
that I think is a threat to both Democrats and Republicans that
the word “is” is, and that for somebody to sit there and ignore the
law and redefine the word “is” I think the American people are out-
raged that a half-a-billion-dollar issue was raised while legal jargon
was ignoring the fact that the law is in there. And I don’t think
Democrat or Republican wants to have to add in every law that it
will never happen.

I yield back to the gentleman.

Mr. STEARNS. The gentleman’s time has expired. I think we have
finished and we have had a very good discussion. I want to thank
the witnesses.

Does the ranking gentlelady have any concluding comments be-
fore I wrap up?

Ms. DEGETTE. I want to thank the witnesses for coming today.
I think we had a very spirited and interesting discussion about
both the specifics of this deal and also the future of Federal Gov-
ernment’s role in solar energy. I am very much looking forward to
the testimony of the executives of Solyndra next week and I would
hope, Mr. Chairman, that we can have a more orderly way of pre-
senting documents.

Mr. MARKEY. Would the gentlelady yield?

Ms. DEGETTE. I yield, sure.

Mr. STEARNS. Well, we are just trying to conclude this

Mr. MARKEY. Through the gentlelady I would like to urge that
we have a hearing on the risk premium which DOE and OMB are
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charging to the nuclear industry for loan guarantees post-
Fukushima and post the Wall Street reassessment. This is hap-
pening right now. We should get ahead of this issue and hold these
hearings.

Mr. STEARNS. I will take that under advisement.

Let me conclude by just saying to both of you that I think you
should, based upon what I hear today, go back and look at all solar
panel projects of stimulus package. I think when you realize that
the solar industry is truly dependent on subsidies and the govern-
ment pays about 30 percent of the cost of businesses to invest, con-
sumers get a federal tax credit of $2,000 for their renewables,
States are throwing in a hefty portion of additional incentives, and
they are offering a subsidy of residential solar as much as $2.50
per installed watt, and you look at all of this and you do the anal-
ysis, even at $140 a barrel, the idea that solar panels are going to
break even is questionable. So I think with that, particularly in
light of what is happening in China, I think your office would be
well to look at all the other stimulus package dealing with photo-
voltaic cells.

And with that, the subcommittee is adjourned.

Mr. BURGESS. Mr. Chairman?

Mr. STEARNS. Yes?

Mr. BURGESS. May I just ask a question before adjourning? Our
written questions will be permitted and they will be responded to
and included in the record?

Mr. STEARNS. They will. They will be. And the witnesses will be
responsible for answering these questions under the order of the
House.

Mr. BURGESS. And further, Mr. Chairman, I am grateful we have
the CEO and CFO of Solyndra coming in. I think it is very impor-
tant that we have the Secretary of Energy and the chairman——

Mr. STEARNS. I think Secretary Chu should be invited, I think
he should attend, and because the questions both sides have
brought up, I think his credibility on this project should be part of
the witness process. And so I think:

Mr. BURGESS. Secretary Lew as well?

Mr. STEARNS. Secretary Lew as well, yes.

Mr. BURGESS. All right. Thank you.

Mr. STEARNS. Thank you. Subcommittee is adjourned.

[Whereupon, at 1:38 p.m., the subcommittee was adjourned.]

[Material submitted for inclusion in the record follows:]
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Congressman Marsha Blackburn
Opening Statement for Energy and Commerce
Oversight & Investigations Subcommittee
“Solyndra Bankruptcy”
September 14, 2011

Thank you Mr. Chairman.

First let me say, Mr. Zients, thank you for coming here this morning. All it took was a
subpoena, a declared bankruptey, and a FBI raid to get you to finally appear before this
committee.

On August 31¥ Solyndra, the recipient of a $535 million stimulus DOE loan guarantee,
delivered American taxpayers another economic blow by declaring bankruptcy and
laying off 1,100 employees.

From the very beginning this Administration was completely blinded from red flags and
warning signs that were well documented long before Solyndra declared bankruptcy.
Warning signs such as high product costs, a 2008 Fitch Ratings evaluation, a
PricewaterhouseCoopers audit warning of recurring losses from operations and negative
cash flows since inception and raised concerns from DOE and OMB employees. These
warnings did not deter this Administration but only encouraged Vice President Joe Biden
to exclaim that “this is what the recovery act is all about.”

The Administration’s refusal to acknowledge any warning signs reminds me of the Bruce
Springsteen song, “Blinded by the light.” Only in this case the light that easily blinded
this Administration was reflecting off of a Solyndra solar panel.

Solyndra is not the first example of a high risk, new and expensive commercially
unproven product in a volatile market that has failed with government financing nor will
it be the last. It is my hope that we can use this hearing today to examine the failings of
Solyndra, the loan guarantee process, and examine other loan guarantee recipients- some
which have received billions in government financing - to determine how many more
taxpayer funded companies are at risk of collapse.

Thank you Mr. Chairman and [ yield back.
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FRED UPTON, MICHIGAN HENRY A, WAXMAN, CALIFORNIA
CHAIRMAN RANKING MEMBER

ONE HUNDRED TWELFTH CONGRESS

Congress of the United States

Housge of Representatives
COMMITTEE ON ENERGY AND COMMERCE
2125 Ravsurn House Orrice Buioing
WastinaTton, DC 20515-6115
Nojority (202) 208
Minonty {202) 225

January 11,2012

Mr. David G Frantz

Director

Loan Programs Office

U.S. Department of Energy

1000 Independence Avenue, S,W.
Washington, D.C. 20585

Dear Mr. Frantz:

On September 14, 2011, Mr. Silver testified at the Subcommittee on Oversight and Investigations hearing
entitled “Selyndra and The DOE Loan Guarantee Program.” During the hearing My, Silver commmitted to working
with the Subcommittee to provide information to continue its investigation. Due to Mr. Silver's resignation and
your appointment as Executive Director the Subcommittee is submitting Members” additional questions to you.

The format of your responses to these questions should be as follows: (1) the name of the Member whose
question you are addressing, (2) the complete text of the question you are addressing in bold, and then (3) your
answer to that question in plain text.

To facilitate the printing of the hearing record, please email your responses, in Word or PDF format, 10

the legistative clerk (Carly. MeWilliams@mail.house.gov) by the close of business on Thursday, January 26,
2012,

Sincerely,

C it
hdtman
Subcommittee on Qversight and Investigations

cc: The Honorable Diana DeGette, Ranking Member,
Subcommittee on Subconumittee on Oversight and Investigations

Attachiment
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QUESTIONS FROM CHAIRMAN CLIFF STEARNS

Which individuals at the Department of Energy (DOE) discussed with Solyndra
personne! the issue of delaying the announcement of layoffs until after the midterm
elections in November 2010?

a. Did anyone from DOE discuss this issue with anyone from the Executive Office of
the President?

b. Please provide all documents and communications referring or relating to this
request.

DOE has referred this matter to the Department’s Inspector General, and has not
learned the outcome of any resulting inquiry. DOE would be willing to brief the

Committee on the results of any such inquiry when it has been completed.

With whom from the White House, outside of OMB, did Jonathan Silver discuss the
restructuring of the Solyndra loan guarantee from October 2010 through March 20117
Please provide all related documents and communications.

Jonathan Silver is no longer employed at the DOE. Nevertheless, DOE has produced
more than 192,000 pages of documents to the Committee responsive to this inquiry,
including several hundred emails sent by or to Mr. Silver, and is continuing to review for
documents responsive to the Committee’s inquiry. As those emails reflect, at no time did
White House officials direct the Department to take or not to take any action relating to
the proposed restructuring. On the contrary, the decision to restructure Solyndra’s loan
guarantee in February 201 I—Tlike the decision to issue a conditional commitment in
March 2009 and to finalize the loan guarantee in September 2009-—was made by the
Secretary on the merits in order to advance the goals of ARRA and Title XVII of Energy

Policy Act of 2005 (EPAct) and to secure the maximum possible benefit for taxpayers.

With whom from the White House, outside of OMB, did Jonathan Silver discuss the
financial condition of Solyndra during 2010?

Jonathan Silver is no longer employed at the Department of Energy. Nevertheless, DOE

has produced more than 192,000 pages of documents to the Committee responsive to this
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inquiry, including several hundred emails sent by or to Mr. Silver, and is continuing to
review for documents responsive to the Committee’s inquiry. Those emails reflect
communications during 2010 between Mr. Silver and White House officials including
officials in the Office of the Vice President, the National Economic Council, and the
Office of Energy and Climate Change. More importantly, as the emails reflect, at no
time did White House officials direct the Department to take or not to take any action
relating to the decision to issue the conditional commitment or to finalize the loan
guarantee 10 Solyndra. On the contrary, the decision to issue a conditional commitment
to Solyndra in March 2009 and to finalize the loan guarantee in September 2009—like
the decision to restructure the loan guarantee in February 201 I-—was made by the
Secretary on the merits in order to advance the goals of Title XVII of Energy Policy Act

of 2005 (EPAct) and secure the maximum possible benefit for taxpayers.

Rep. Scalise asked Mr. Silver to provide names of individuals included in the decision-
making process to restructure the loan, including White House officials. Silver replied,
"We will work with you to provide you what you need." Please provide this list.

The Department’s decision to restructure Solyndra’s loan guarantee in February 2011
was made by the Secretary when on February 22, 2012, he signed an action memo
approving the restructuring. A copy of the memo is provided for the record. Throughout
the Committee’s investigation, DOE has worked with the Committee to identify all DOE
employees involved with the Solyndra transaction, and to provide communications to and

from those employees to the Committee.

Did Silver ever use a non-governmental email account to communicate on matters
relating to Solyndra or the loan guarantee program? If so, please provide that email
address or addresses and copies of all such emails.

The documents produced to the Committee show that on occasion DOE staff and
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consultants, including Mr. Silver, used non-governmental email accounts in the normal
course of business to communicate on matters relating to the loan guarantee program.
Throughout the course of our productions, we have provided such emails in the
Department’s custody to the Committee in unredacted form and will continue to do as we

continue our search for additional responsive documents.

It is apparent that one of Solyndra's strategies to obtain additional capital was to have
government entities purchase their panels. On July 14, 2010, Jonathan Silver connected
former Solyndra CEO, Chris Gronet, with Bob Peck, Commissioner of Public Buildings
at the General Services Administration (GSA), asking him to meet with Solyndra and that
Silver would "personally appreciate it." Did Silver discuss this outreach with anyone at
DOE and/or the White House at any time?

a. Did Silver ever discuss the prospect of Solyndra procuring government contracts with
anyone at DOE and/or the Executive Office of the President?

b. Has Silver, or anyone else from DOE, contacted the Department of Defense (DOD) or
GSA on behalf of or relating to other loan guarantee recipients?

¢. If so, please provide all documents and communications referring or relating to such
communications.

DOE regularly provides businesses, industries, universities and other stakeholders with
information on the programmatic and financial resources of the Department as well as
our local, state, and federal partners. DOE furthers its mission by facilitating these
stakeholders’ efforts to address the economic, energy, and environmental challenges
confronting the United States. DOE has no control over the General Service
Administration’s (GSA) purchasing decisions. In addition, any entity seeking to obtain
a GSA contract to supply goods or services must follow all applicable rules, policy and
procedures set out in the Federal Acquisition Regulation (FAR), the principal set of
rules in the Federal Acquisition Regulation System and the Defense Federal
Acquisition Regulation Supplement, issued pursuant to Office of Federal Procurement

Policy Act of 1974. As the FAR’s Statement of Guiding Principles for the Federal
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Acquisition System lays out, its purpose is to promoting competition, minimize
administrative operating costs, and conduct business with integrity, fairness, and
openness while fulfilling the public policy objectives of the United States (48 CFR
1.102). At this time, DOE is unaware of any additional contact between any LPO
official and DOD or GSA on behalf of a loan guarantee recipient. LPO officials did
have contact with DOD officials in the course of the LPO’s evaluation of an
application for a loan guarantee for a project that involved the installation of solar
rooftop panels on privatized housing for military personnel. No loan guarantee was
issued for that project, and, to the best of DOE’s knowledge, the contact was made
solely for purposes of completing the LPO’s underwriting analysis. If the Department
identifies additional examples, we will work to provide that information to the
Committee.

Silver stated in his testimony, "the [loan] program was specifically designed to support

next-generation energy projects, which involved technology and market risks that private

sector lenders often cannot or will not underwrite.” He went on to state that "We have

actually only done four manufacturing projects in the 40-odd projects we have done
across the program.”

a. Were the twelve solar generation projects with long term power purchase agreements
included in the portfolio to offset the risk of the four solar manufacturing projects?

b. Do the utilities that have contracted for the power generated by these projects pay for
the transmission costs or are they covered by the terms of the loan guarantee? How
does this affect the utilities’ ratemaking?

c. Could the generation projects not secure adequate private capital without the loan
guarantees?

d. If the goal of the program was to create solar manufacturing jobs involving
innovative technology, how many permanent jobs have been created by the
manufacturing projects? By the generation projects?

The solar generation projects were not included in the portfolio to offset the risk of

the solar manufacturing companies. While DOE was conscious of the benefits—both
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credit and non-credit—of a diversified portfolio, our effort was designed to fulfill
Congress’s legislative intent as stated in the American Recovery and Reinvestment
Act (ARRA). When adding Section 1705 to the Energy Policy Act of 2005 (EPAct)
through ARRA, Congress directed agencies to invest appropriated funds “as quickly
as possible consistent with prudent management™ and set an outside date of
September 30, 2011 for the issuance of loan guarantees and commencement of
construction by the projects (ARRA, Section 3). Accordingly, we were required to
prioritize projects by their ability to reach financial closing and commence

construction within the timeframe set by Congress.

Whether utilities that have contracted for the power generated by these projects pay
for the transmission costs is determined individually for each project. Generally,
however, the project is responsible for construction of interconnection facilities, and,
if required, transmission facilities to the point of interconnection with the grid. The
costs of such construction would be eligible project costs, borne pro rata hy project
cquity and proceeds of the guaranteed loan. The cost of transmission from the
interconnection point, including construction costs of transmission facilities, would
generally be borne by the utility. As such, state Public Utility Commissions and the
Federal Energy Regulatory Commission (FERC) are responsible for rate-making and

determining exactly how such costs are to be taken into account.

DOE does not believe that these projects would have moved forward as quickly, if at
all, without loan guarantees. Several factors, including the long term nature of the

financing required, the size of projects, the limited capacity of the credit markets, and
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the economic terms on which financing, if available at all, would have been provided
limited these projects’ ability to secure private capital. That result would have been

inconsistent with the Congressional intent of ARRA.

With respect to jobs, to date the sponsors of manufacturing projects have stated that
their projects directly supported 1,720 permanent jobs and 3,720 construction jobs.

The non-manufacturing projects (including generation, energy storage, and biofuels)
have directly supported 708 permanent jobs and 10,583 construction jobs. None of

these estimates includes the indirect jobs created by these projects.

Silver stated in his testimony that "using the same tools and approaches that private
lenders use in such circumstances, the Department concluded that restructuring the loan
gave the U. S. taxpayer the best chance of being repaid.” However, the final terms of
the restructuring, which subordinated the taxpayer to the first $75 million recovered in
the event of a liquidation, were offered to the private investors only after DOE realized
that the private investors were willing to proceed with bankruptcy discussions. If this
was the best deal for the taxpayer, why wasn't it offered initially?

In late 2010 and early 2011, the Department faced a choice between certain
bankruptcy — entailing the loss of hundreds of jobs and a likelihood that U.S.
taxpayers would recover only a modest amount on the loan — or allowing the
company to accept emergency financing, thereby giving its almost 1,000 workers a
chance to succeed. Moreover, at that time Solyndra’s Fab 2 facility was only partially
complete. Giving Solyndra and its workers a fighting chance to succeed also gave
them time to complete Fab 2, which meant that in the event of subsequent financial
difficulties Solyndra would have a fully built manufacturing facility as a saleable asset.
Our estimates indicated this would make the company substantially more valuable than
if it were forced to restructure or liquidate with Fab 2 only partially constructed. Thus,

although the decision to restructure Solyndra's obligation entailed some risk, as
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transactions of that type necessarily do, it also cleared the way for private investment,
gave the company a fighting chance to succeed, and was estimated to increase its
expected value to the taxpayer. After careful consideration, the Department determined
that given these available alternatives, restructuring offered the highest chance of
repayment and was, therefore, in the taxpayers’ best interest.

When Rep. Murphy asked whether Secretary Chu "had anything to do with [the

restructuring]," Jonathan Silver stated, "Not to my knowledge." Would Silver like to
correct the record with respect to this statement?

As noted previously, Jonathan Silver is no longer employed at DOE. However, as DOE
has reiterated to the Committee on several occasions, the decision to restructure
Solyndra’s loan guarantee in February 2011 — like the decision to issue a conditional
commitment in March 2009 and to finalize the loan guarantee in September 2009 — was
made by the Secretary of Energy in order to advance the goals of ARRA and Title XVII
of the EPAct and to secure the maximum possible benefit for taxpayers. DOE did not
enter into any binding agreement to restructure the loan until after the Secretary approved

the restructuring on February 22, 2011. A copy of the action memo is included for the

record,

When Rep. Griffith asked Silver whether any additional loans had been restructured,
subordinating taxpayers in the process, Silver replied, "No other transactions have had
subordinations. I would go further and say that of the two-there are only two deals that
have actually closed and completed construction and bother of these are repaying on a
timely basis.” What two projects was he speaking of? Are they still repaying on a timely
basis?

At the time of Jonathan Silver’s testimony, the two projects that had closed and

completed construction were Kahuku Wind Power, LLC and Nevada Geothermal Power
Company, Inc. We can provide payment status information to the Committee under

separate cover if the Committee so desires.
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Q11. Rep. Griffith asks Silver to provide "written documentation as to ... what steps were
being taken to try to protect the taxpayers' dollars once you learned that even after the
restructuring, this company was going to fail or was likely to fail." Silver agreed to "work
with the Committee on that.” Please describe such efforts in detail.

Al1l. The Loan Programs Office (LPO) has built out its Portfolio Management Division (PMD)
to ensure its ability to proactively monitor loan and loan guarantee transactions,
restructure transactions as necessary, and maximize recoveries to the U.S. taxpayer.
PMD has three functional groups—Asset Monitoring and Supervision, Credit Review &
Compliance, and Special Assets & Loan Administration— that are accountable for the
various risks involved in loan and loan guarantee transactions.

Processes and systems to support proactive monitoring, loan administration, compliance,
reporting, and resolution include, among other things:

. Monitoring Policies and Procedures

. QuickSilver custom portfolio management software system

. Davis-Bacon Act compliance mechanism

. Mechanisms for managing troubled assets

. Mechanisms for responding to external inquiries and oversight

. Credit Review and Compliance framework

. Periodic reports to provide timely warning of significant events

. Early warning system (for transactions that require heightened attention)

. Default fist

. Impaired assets list
PMD is held accountable through rigorous internal and external reviews, including:

. Internal Credit Review as well as Compliance Quarterly Evaluations

. Analysis of periodic PMD reports by DOE, LPO ,the Risk Committee, and PMD senior

management

O1IG Examinations and GAO Audits
Annual DOE audit by KPMG

In addition, former Assistant Secretary of the Treasury for Financial Stability Herbert
Allison reviewed DOE’s Loan Guarantee Programs and provided a report on the current

status, credit characteristics, and risk of loss of DOE’s portfolio of loans. While the
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Allison report confirms that DOE’s overall portfolio of loans is expected to perform as
expected financially, it also includes a number of recommendations on how to improve
the management of the loan program and ongoing monitoring of the loan portfolio. DOE
is reviewing the recommendations to determine the best way to use them to further

strengthen the program.
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QUESTIONS FROM REPRESENTATIVE MICHAEL C. BURGESS

Ql.  Please provide to the Committee the names, positions, and role in the process of every
career and political appointee at DOE, OMB, and the West Wing who worked on the
Solyndra approval process or inquired about the project and provide access to committee
staff to any of those individuals the committee believes necessary to question under oath
for this investigation.

Al.  Through the course of the Committee’s investigation, DOE has worked with the
Committee to identify all DOE employees involved with the Solyndra transaction. The
communications to and from those employees have been provided to the Committee. To
date, the Department has provided five separate briefings on Solyndra and participated in
two congressional hearings before the Committee. As it has consistently done, the
Department will continue to seek ways to accommodate the Committee’s information
needs by identifying the appropriate officials to give testimony before the Committee or

conduct briefings with Committee staff.

Q2. In October 2010, a White House Memorandum was prepared for President Obama by
Carol Browner (then-Director of the White House Office of Energy and Climate Change
Policy); Ron Klain (then-Chief of Staff to Vice President Biden); and Larry Summers
(then-Director of the National Economic Council).

a. Are you familiar with this memorandum?

b. This memorandum raises several concerns with the implementation of the DOE Loan
Guarantee Program, correct?

¢. Did anyone consult you as the memorandum was being drafted about its subject
matters and congerns?

d. In particular, the memorandum states that "OMB and Treasury ... have raised
implementation questions, including "double dipping”- the total government subsidy
for loan guarantee recipients, which have exceeded 60%, "skin in the game"- the
relatively small private equity (as low as 10%) developers put into projects; and non-
incremental investments - some loan guarantee projects would appear likely to move
forward without the credit support offered by the loan guarantee. Mr. Silver, do you
agree with these concerns?

A2a-d. As M. Silver is no longer working at the Department, it is not possible to say with

10
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certainty whether he was consulted “as the memorandum was drafted.” Its subject matter
and concerns, however, certainly were discussed among M. Silver, other LPO officials
and officials from the other named government offices prior to the date of the

Memorandum.

o«

DOE agrees that the issues of “double-dipping,” “skin in the game™ and “non-incremental

investments™ merit consideration. They were given careful consideration in the process
of underwriting and approving the loan guarantees issued to date under Title X V11, both
in DOE’s internal underwriting process and in inter-agency discussions among DOE,
OMB; Treasury and the National Economic Council (NEC).

The White House memorandum also describes the amount of time it takes for a loan
guarantee to be approved. The memo states that the average review time was 28 days for
loans submitted in 2009 and early 2010, and 17 days for loans submitted after August
2010. 1 take it that DOE and probably the foan applicants were concerned about the
length of the review - that it was too long?

a. As vou know, DOE made its {inal presentation about Solyndra to OMB on August
23, about one week before the Solyndra deal closed. During that time, documents
show that OMB was reviewing the terms and ratings underlying the deal.

h. Why did OMB need only one week to review Solyndra? That seems short when
compared to the three and four- week OMB review periods that are described in
the White House Memorandum.

¢. With Solyndra being the first guarantee ever issued by DOE, and the first time DOE
used its model to compute the credit subsidy numbers. I would have thought the
review time would be longer.
We understand this question to refer to the time period for OMB review of DOE’s

computation of the credit subsidy cost for Solyndra at origination, shortly before

closing based on the final computation.

DOE is not in a position to speak for OMB. In our experience, however, OMB

devotes the time and resources necessary to perform its obligations appropriately.

11
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We do not believe that OMB would have approved the credit subsidy cost for

Solyndra if it was not satisfied that its review was complete.

The White House Memorandum states that "[plolicy review by Treasury and the White
House has occasionally extended the amount of time a project is under review beyond the
time taken by OMB to score a credit subsidy.”

a. What is the White House policy review? What does this consist of?

b. When does the White House policy review take place? Before there is a conditional
commitment for a loan? When OMB is reviewing it?

¢. What were the specific policy principles that the White House and Treasury wanted
the DOE loan guarantees to achieve? Where are they defined?

d. What office or officials within the White House conduct the policy review?

e. Were there any loan guarantee applications that did not proceed because they failed
the White House policy review?

f.  1f yes, please submit for the record the name of the loan guarantee applicant and why
they did not satisfy the policy review.

g. Were the terms and conditions of any DOE Joan guarantee agreement changed as a
result of the White House or Treasury policy review?

h. Can you give me an example of questions or concerns that are raised during a policy
review?

The NEC, occasionally joined by other officials from the Executive Office of the
President, has typically reviewed the information provided to OMB and Treasury in
the course of our statutory consultations with those agencies. For some proposed
transactions, policy issues were raised by the DOE, NEC, Treasury, OMB, or other
officials. Principles underlying the discussions surrounded the efficient and effective
use of Federal assistance—to maximize policy goals while minimizing risk and cost
to the taxpayer. Those concerns were then thoroughly reviewed by DOE and

discussed among all relevant parties.

Generally, this policy review has taken place prior to conditional commitment,
concurrently with DOE’s consultation with Treasury (as required by Title XVII) and

OMB’s review of the estimated range of credit subsidy cost.

12
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Disclosure of loan guarantee applications that did not proceed, or modifications that
occurred after interagency consultations, may involve proprietary information that
could adversely affect a company’s financial position. Accordingly, we shall seek to

accommodate the request for details about specific transactions through other means.
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QUESTIONS FROM REPRESENTATIVE STEVE SCALISE

Please provide a list of those involved in the discussions and negotiations to restructure
the Solyndra loan guarantee, putting the taxpayer behind private investors.

a. When were these meetings held and who attended these meetings?

b. Where did the idea to put private investors ahead of the government for
repayment come from?

c. Who had final sign off on allowing Solyndra to subordinate the federal government
to private investors during Solyndra's restructuring?

The proposal to restructure the guaranteed obligation was developed as it became
clear in late 2010 and early 2011 that Solyndra faced an impending cash flow crisis.
As part of the restructuring plan, the Department agreed to subordinate a portion of
Solyndra’s obligation to it to clear the way for private investment, enabling an
infusion of emergency financing that gave the company’s almost 1,000 workers a
chance to succeed and the taxpayers a higher expected recovery on the loan.
Subordination in such circumstances is a common practice in the private sector. The
Loan Programs Office tecam, including its Executive Director, had extensive
experience with this practice, based upon their accumulated years of private sector
experience. The restructuring was approved by the Secretary after vetting by
professionals in DOE’s Loan Programs Office and Office of General Counsel, after

discussion with OMB, and the Treasury Department.
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FRED UPTON, MICHIGAN HENRY A. WAXMAN, CALIFORNIA
CHAIRMAN RANKING MEMBER

ONE HUNDRED TWELFTH CONGRESS
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January 11,2012

The Honorable Jeffrey Zients

Deputy Director for Management and C.P.O
The Office of Management and Budget

725 17th Street, N.W.

Washington, D.C. 20503

Dear My, Zients,

Thank you for appearing before the Subcommittee on Oversight and Investigations on
Wednesday, September 14, 2011, to testify at the hearing entitled “Solyndra and The DOE Loan
Guarantee Program.”

Pursuant to the Rules of the Conunittee on Energy and Commerce, the hearing record remains
open for 10 business days to permit Members to submit additional questions to witnesses, which are
attached. The format of your responses to these questions should be as follows: (1) the name of the
Member whose question you are addressing, (2) the complete text of the question you are addressing in
bold. and then (3) your answer to that question in plain text.

To facilitate the printing of the hearing record, please respond to these questions by the close of
business on Thursday, January 26, 2012, Your responses should be e-mailed to the Legislative Clerk, in
Word or PDF format, at Carly. McWilliams@mail house gov.

Thank you again for your time and effort preparing and delivering testimony before the
Subcommittee.

Sincerely,

CRNfStcarps

Chairman

Subcommittee on Oversight and Investigations
ce: Diana DeGette, Ranking Member, Subcommittee on Oversight and Investigations

Attachment
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1. What is your understanding of the $2.4 billion Congress appropriated in the stimulus to cover
credit subsidy costs of the section 1705 program? Do you agree with Secretary Chu’s and
Jonathan Silver’s assertion that it was essentially a loan loss reserve fund?

The appropriations were made available to cover the credit subsidy cost for 1705 loan
guarantees. The Federal Credit Reform Act defines the credit subsidy cost as the estimated long-term
cost to the Federal Government of a direct loan or guarantee, calculated as the net present value of all
cash flows to and from the Government associated with that loan, excluding administrative costs.
Payments reflected in the subsidy cost may include disbursements of a direct foan, repayments of
principal and interest (net of defaults), default claim payments on guarantees, and recoveries. For the
1705 program, credit subsidy costs are estimated individually for each loan, and therefore reflect the
specific project characteristics underlying the loan. While not exactly the same as a private sector loan
loss reserve, the credit subsidy cost for each loan could be viewed as akin to a loan loss reserve for that
loan.

2. Solyndra’s credit subsidy score, even after it was increased it to make it more conservative,
was low in relation to other loan guarantees for renewable energy projects. Yet, except for
Beacon Power, other projects with higher credit subsidy scores have not failed.

a. Did OMB change the way it calculated credit subsidy scores during the section 1705
foan guarantee program? if so, please explain these changes and why they were
made.

OMB does not calculate the credit subsidy costs for Federal credit programs; rather, agencies
are responsible for estimating credit subsidy costs subject to OMB review and approval. Because the
1705 program by design supports a wide variety of different projects, with terms and conditions that
vary greatly from deal to deal, credit subsidy costs for the program are estimated individually for each
loan, and reflect the specific project characteristics underlying the loan. The general framework for the
model did not change, and is designed to take into account all available information that would affect
the credit subsidy cost.

b. Do you feel as though the credit subsidy scores ultimately agreed upon accurately
reflect the risk of each parent company’s inability to repay its loan?

The subsidy cost at the time of financial closing for each loan represents the best estimate of the
fong-term cost to the Federal Government of that foan, and reflects all available information, including
project-specific risks and other characteristics.

c. Per Representative Pompeo’s request, please provide the original score and the
subsequent score for the loan guarantee to Solyndra.
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OMB has provided this information to the Committee’s staff. Because such financial information
would not ordinarily be available to persons outside the Federal Government, OMB has requested that
the Committee’s staff not share this information outside the Committee without further consultation
with OMB.

3. With respect to the restructuring, communications provided to the Committee show that
OMB had serious questions up until the final determination about whether the proposed
agreement was a “work out” as opposed to a “modification” You stated in your testimony
that ultimately “OMB determined that DOE’s analysis was reasonable and reflected the
information as it was understood at that time.” Please provide the specific information DOE
provided that changed OMB's opinion and list the names of the individuals who were involved
in that discussion and decision.

Over the course of the discussions, DOE provided justification, analysis, and estimates in support
of the classification of the transaction as a “workout,” including materials supporting DOE’s conclusion
that the project was in imminent default and that restructuring (rather than liquidation) was the better
option to recover the maximum amount of the Government’s loan. It is my understanding that OMB
has made available to the Committee’s staff relevant documents and information responsive to your
inquiry.

a. Did anyone at OMB have any discussions with any individuals within the executive
office of the president (aside from OMB) about the terms of the restructuring? if so,
who from OMB and who from the Executive Office of the President were involved in
those discussions? If so, did this influence OMB’s change in position?

Based on my personal recollection, OMB officials notified certain components of the Executive
Office of the President regarding the restructuring of the Solyndra loan guarantee, including the
National Economic Council, the Office of Energy and Climate Change Policy, and the Office of the Chief
of Staff. To my knowledge, these communications did not concern the question of whether or not the
restructuring constituted a “workout” or a “modification.”

4. You stated in your testimony, “as to the restructuring, yes, | do interact with components of
the White House.” With whom from the White House, outside of OMB, did you discuss any
aspect of the Solyndra loan guarantee, including its February 2011 restructuring and/or its
second proposed restructuring? Please provide all related documents and communications.

The components of the Executive Office of the President with whom | discussed the February
2011 restructuring of the Solyndra loan guarantee are mentioned in the response to question 3a. With
regard to the discussions in August 2011, | also discussed aspects of the Solyndra loan guarantee with
additional components within the Executive Office of the President, including the Domestic Policy
Council and the Office of the White House Counsel. My understanding is that OMB has made available
to the Committee’s staff relevant documents and communications subject to the parameters and
categories discussed between the Committee’s staff and OMB.
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