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HEARING ON PENDING BENEFITS
LEGISLATION

WEDNESDAY, JUNE 12, 2013

U.S. SENATE,
COMMITTEE ON VETERANS’ AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 10:02 a.m., in room
418, Russell Senate Office Building, Hon. Bernard Sanders, Chair-
man of the Committee, presiding.

Present: Senators Sanders, Tester, Begich, Blumenthal, Boozman
and Heller.

OPENING STATEMENT OF HON. BERNARD SANDERS,
CHAIRMAN, U.S. SENATOR FROM VERMONT

Chairman SANDERS. Good morning. We are going to begin this
important hearing dealing with legislation for benefits for our vet-
erans. We are going to be hearing, I suspect, from a number of
Members of the Committee this morning, and we are very pleased
to have a number of Senators who are not on this Committee who
understand the importance of the issues that we are dealing with
and have brought forth their own legislation. We are very delighted
that they are here as well.

So, without further ado, we want to welcome Senator Schatz,
Senator Murkowski, Senator Franken, and Senator Wyden. Sen-
ator Schatz, can we begin with you?

STATEMENT OF HON. BRIAN SCHATZ,
U.S. SENATOR FROM HAWAII

Senator SCHATZ. Thank you, Mr. Chairman and Senator Tester,
for this opportunity to speak in support of S. 690, the Filipino Vet-
erans Fairness Act of 2013, which I introduced on the anniversary
of the Bataan Death March. I want to thank Senators Murkowski,
Begich, and Hirono for cosponsoring this critical legislation.

I want to especially acknowledge the Justice for Filipino Amer-
ican Veterans, the Japanese American Citizens League, the Amer-
ican Coalition for Filipino Veterans, and the Lao Veterans of Amer-
ica for their support of this vital legislation.

It’s important because it would provide the Filipino soldiers who
fought with the American Army during World War II with the full
veterans benefits that they rightfully deserve and it will send a
clear message to all veterans that Americans will not forget their
service once they return from combat.
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More than 200,000 soldiers fought in the Pacific Theater, of Fili-
pino descent, and more than half of them were killed while they
served under the command of the U.S. Armed Forces.

The Philippines was a United States territory before and during
World War II, and President Roosevelt issued an executive order
to call into service Filipino soldiers to defend American territory
and military bases.

These soldiers served our Nation so we owe them nothing less
than honoring their service with the full benefits that they were
promised and deserved.

This Act would do four things. First, under current law, there are
four different categories of Filipino soldiers who fought with the
U.S. Army. This bill will eliminate these categories and treat ev-
eryone equally.

After the war, Congress passed a series of laws that became
known as the Recession Acts of 1946 and they stripped many of
these Filipino soldiers of the benefits that they had earned. In-
stead, these Filipino soldiers were split into four different adminis-
trative categories, each group being awarded different benefits.

While all four groups served in the same war and under the
same American flag, one of the groups gets full veterans’ status
and benefits while the other three groups were denied some of
these same benefits.

Second, it extends veteran benefits eligibility to Filipino veterans
who received payment from the Filipino Veterans Equity Com-
pensation Fund, which was created in the 2009 American Recovery
and Reinvestment Act.

Third, the bill directs the Veterans’ Administration to allow the
use of alternative documentation when determining eligibility to
ensure that all Filipino veterans are recognized for their service.

Under the current law, in order for Filipino veterans to be eligi-
ble for benefits, they must be on the Approved, Revised, Recon-
structed Guerrilla Roster of 1948 known as the Missouri List. This
list is critical for determining benefits eligibility; but even if there
are other forms of documentation, Filipino veterans not on this list
will not be recognized for their service.

But, this list does not include every Filipino veterans because it
was damaged in a fire in 1973 and the reconstructed list is being
currently used to determine benefits eligibility.

In addition, because the Filipino Veterans Equity Compensation
Fund used the Missouri List as the sole basis for eligibility deter-
mination, 24,000 Filipino veterans were denied compensation.

Finally, this bill would allow widows and dependents to be eligi-
ble for dependency and indemnity compensation and would elimi-
nate the differences in payment given to veterans based on wheth-
er a Filipino veteran lived in the United States or in the
Philippines.

It has been more than 50 years and yet many Filipino veterans
have not been recognized as veterans and have been denied their
basic rights. Unfortunately, many Filipino veterans are in their 90s
and are passing away rapidly, and so, we must act now.

Thank you, Chairman Sanders, for taking up this legislation. I
look forward to working with everyone on the Committee to give
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the Filipino veterans their full recognition for their service and
their sacrifice.
Chairman SANDERS. Senator Schatz, thank you very much.
Senator Murkowski.

STATEMENT OF HON. LISA MURKOWSKI,
U.S. SENATOR FROM ALASKA

Senator MURKOWSKI. Mr. Chairman, thank you. Thank you for
your leadership on veterans issues, particularly for ensuring that
our veterans receive the benefits that they so clearly deserve. We
honor them by keeping our commitments. So, your hearing today
is very important.

To you and the Members of the Committee, thank you for the op-
portunity to present my bill this morning which would authorize
the interment of Hmong veterans in national cemeteries.

Across our Nation thousands and thousands of U.S. citizens that
fought for our country during Vietnam are not officially recognized
for their service. Members of the Hmong community that fought
under the CIA during Vietnam currently enjoy no rights as vet-
erans. They are simply requesting to be buried and recognized in
the national cemeteries. This bill would authorize those heroes to
rest alongside their brothers in arms on our Nation’s most hal-
lowed grounds.

A little bit of background here. Responding to a secretive call to
arms during the Vietnam war, Hmong soldiers aided U.S. Special
Forces and CIA operatives. They guarded bases that no one was
supposed to know was there. They rescued downed U.S. airman
who also were not supposed to be there.

Americans who served and fought and put their lives on the line
receive a resting place in our national cemeteries and the men who
saved American lives deserve the same honor.

The Hmong people were a social minority being persecuted by
communists within Laos. President Kennedy first initiated the U.S.
alliance with Laos and the Hmong people in defense of the King-
dom of Laos and the U.S. national security interests in Vietnam
and Southeast Asia.

During the Vietnam War, Hmong soldiers served in what was
called the U.S. Secret Army. The Hmong fighters were led by Gen-
eral Vang Pao during The Secret War which interrupted operations
on the Ho Chi Minh Trail and conducted downed aircraft recovery
operations of American airman within Laos.

Over the course of the war, the CIA employed tens of thousands
of these volunteers. In all, over 100,000 Hmong lost their lives by
the end of the U.S. involvement in Vietnam.

According to a recently declassified CIA report, the Hmong be-
came the core of an irregular force that fought the North Viet-
namese Army. Hmong soldiers saved thousands of American sol-
diers from being attacked and killed in South Vietnam by engaging
numerous North Vietnamese army units in combat.

Two years after the withdrawal of American forces, the Kingdom
of Laos was overthrown by communist troops supported by North
Vietnamese. Hmong were forced into re-education camps. Many
fled into hiding in the mountains or to refugee camps in Thailand.
Several thousand sought asylum internationally with thousands
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making their way here to the United States. Senator Franken and
I were just discussing that in Minnesota there is a large Hmong
population, in Alaska as well.

Many soldiers who fought for the CIA and their families were
among the refugees that became U.S. citizens. There are currently
over 260,000 Hmong people in America. In Anchorage, AK, we have
about 5,000 Hmong refugees there. Senator Begich clearly knows
the importance of them as an addition to our community. Of the
Hmong who became U.S. citizens, there are approximately 6,900
veterans that are still with us today. The number, of course, is
dwindling by the day. The Hmong fighters’ sacrifice on behalf of
America calls for reciprocal honor paid during the latter years of
these veterans lives. Hmong veterans fought for America and de-
serve the choice to be buried in national cemeteries.

Mr. Chairman, this concept is not unprecedented. Just as the
Hmong responded to the call to arms and paid the ultimate sac-
rifice, so did the Filipino soldiers as my friend Senator Schatz said.
Our country has long been grateful for their service, their sacrifice,
and we passed legislation to honor those veterans providing burial
rites and compensation.

The Hmong Veterans Naturalization Act of 2000 provided natu-
ralization benefits for Hmong veterans. It was designed to ease the
path to naturalization in various ways for the Hmong. Ultimately,
Immigration and Naturalization provided multiple avenues
through which Hmong veterans could prove their service. We have
got about 6,000 Hmong that self-identified as veterans by providing
original documents, an affidavit of the serving person’s superior of-
ficer or two affidavits from other individuals who were also serving
with a special guerrilla unit.

For years Congress has publicly recognized the thousands of
Hmong that fought and died for our country. I believe that pro-
viding burial rights to the small number of Hmong veterans re-
maining that fought for America is the least that we can do to
honor their service.

I thank you, Mr. Chairman.

[The prepared statement of Senator Murkowski follows:]

PREPARED STATEMENT OF HON. LisA MURKOWSKI, U.S. SENATOR FROM ALASKA

S. 200—A BILL TO AUTHORIZE THE INTERMENT IN NATIONAL CEMETERIES UNDER THE
CONTROL OF THE NATIONAL CEMETERY ADMINISTRATION OF INDIVIDUALS WHO
SERVED IN COMBAT SUPPORT OF THE ARMED FORCES IN THE KINGDOM OF LAOS

Chairman Sanders, Ranking Member Burr, Distinguished Members of the Senate
Veterans’ Affairs Committee: Thank you for the opportunity to present my bill, to
authorize the interment of Hmong veterans in national cemeteries, before the Com-
mittee. Across our Nation, thousands of US citizens that fought for our country dur-
ing Vietnam are not officially recognized for their service. Members of the Hmong
community that fought under the CIA during Vietnam currently enjoy no rights as
veterans. They are requesting to be buried in national cemeteries. This bill would
authorize those heroes to rest alongside their brothers-in-arms on our Nation’s most
hallowed grounds.

A few weeks ago at Arlington National Cemetery, a group of “old Hmong veterans
stood at ragged attention” on burial grounds that are closed to them, despite their
military service to our Nation. Responding to a secretive call to arms during the
Vietnam War, “Hmong soldiers aided U.S. special forces and CIA operatives. They
guarded bases that no one was supposed to know about, and rescued downed U.S.
airmen who weren’t supposed to be there.” Americans who served and fought and
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put their lives on the line receive a resting place in our national cemeteries; the
men who saved American lives deserve the same honor.

During the Vietnam War, Laotian and Hmong soldiers served in the “U.S. Secret
Army.” Over the course of the war, the CIA employed tens of thousands of these
volunteers. The Hmong people were a social minority in the country that was being
persecuted by the Pathet Lao within Laos (the Laotian equivalent to the Vietnamese
Communists). President John F. Kennedy first initiated the U.S. alliance with the
Lao and Hmong people in defense of the Kingdom of Laos and U.S. national security
interests in Vietnam and Southeast Asia. These Lao-Hmong soldiers were clandes-
tinely organized and supported by the U.S. Central Intelligence Agency (CIA) and
the Pentagon to combat the invasion of the Kingdom of Laos by the North Vietnam’s
Army (NVA) and an insurgency of communist Pathet Lao guerrillas.

The Hmong fighters were led by General Vang Pao during the “Secret War” which
interrupted operations on the Ho Chi Minh trail and assisted in downed aircraft re-
covery operations of American airmen within Laos.

According to a recently declassified CIA report, the Hmong became the core of an
irregular force that fought the North Vietnamese Army until February 1973, when
a Laotian cease-fire followed the agreement with Hanoi on terms to end the war
in South Vietnam. Under their charismatic, mercurial leader Vang Pao, the Meo—
more properly known as the Hmong—evolved from a hit-and-run guerilla outfit into
light infantry operating in regimental strength. Expanded Hmong forces * * * di-
verted substantial North Vietnamese forces in South Vietnam. The Hmong showed
“courage, [a] capacity [to] take losses,” the ability to “survive despite hardships and
meager rations,” and a “considerable instinct and enthusiasm for ambushing and
harassing.” 1

In order to highlight the unique manner in which America called upon the
Hmong, it is important to understand that the CIA’s clandestine airline, Air Amer-
ica, flew cash-payroll flights to support, pay and expand the elite Lao and Hmong
secret army based at Long Chieng. From there, the Lao Hmong covert army en-
gaged in strategic battles against main-force [North Vietnamese Army] divisions
and communist insurgents. Lao and Hmong Special Forces saved thousands of
American soldiers from being attacked and killed in South Vietnam by engaging nu-
merous [North Vietnamese Army] units in combat and playing a key role with the
U.S. bombing campaign of enemy supply routes and targets on the Ho Chi Minh
Trail, Plaine des Jarres and elsewhere.2

Two years after the withdrawal of American forces, the Kingdom of Laos was
overthrown by communist troops supported by the North Vietnamese Army. The
Pathet Lao then continued their persecution of the Hmong by placing them into re-
education camps where political prisoners served terms of 3—5 years. Many fled into
hiding in the mountains or to refugee camps in Thailand. Several thousand sought
asylum internationally with many making their way to the United States.

Some of the soldiers who fought for the CIA and their families were among the
refugees. Some settled within the borders of other nations; some became US citi-
zens. There are currently over 260,000 Hmong people in America; according to the
2010 Census, the heaviest concentrations are in California, Minnesota, Wisconsin,
North Carolina, Michigan, Colorado, Georgia, Alaska, Oklahoma and Oregon. With-
in Anchorage alone are approximately 5,000 Hmong refugees. Of the Hmong who
became US Citizens, there are approximately 6,900 veterans still with us today. Of
note, nearly half of those veterans live in Minnesota.

Today, the number of Hmong veterans in America is dwindling by the day. As
described by the Washington, DC. Director and Liaison for the Lao Veterans of
America, Inc., Philip Smith: “Many Lao and Hmong-American veterans, who served
in America’s covert theatre of operations during the Vietnam War, are dying in
Rhode Island and across the United States, without the benefit of being recognized
or honored for their extraordinary military service. Having saved the lives of many
U.S. soldiers and aircrews, these forgotten veterans deserve to be buried with dig-
nity at U.S. national veterans’ cemeteries, with military honors, for their unique
service as part of the ‘U.S. Secret Army’ defending U.S. national security interests
and the Kingdom of Laos during the Vietnam conflict.” In all, over 30,000 Hmong
lost their lives by the end of US involvement in Vietnam. The Hmong fighters’ sac-
rifice on behalf of America calls for reciprocal honor paid during the latter years of
these veterans’ lives.

Hmong veterans fought for America and deserve the choice to be buried in na-
tional cemeteries. This concept is not unprecedented. Just as the Hmong responded

1“Undercover Armies: CIA and Surrogate Warfare in Laos”
2Philip Smith, Director of Center for Public Policy Analysis, the Lao Veterans of America,
Inc., Lao Veterans of America Institute.
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to the call to arms and many paid the ultimate sacrifice, so did Filipino soldiers.
Our country has long been grateful for their service and passed legislation to honor
those veterans. The Veterans Benefits and Health Care Improvement Act of 2000
permits Philippine veterans who were citizens of the United States or aliens law-
fully admitted for permanent residence who served during World War II to be bur-
ied in national cemeteries. Another 2000 law provided full-dollar rate compensation
payments to veterans of the Commonwealth Army or recognized guerrilla forces re-
siding in the U.S. if they are either U.S. citizens or lawfully admitted permanent
resident aliens.

The American Recovery and Reinvestment Act of 2009, which the President
signed into law, contained a provision creating the Filipino Veterans Equity Com-
pensation Fund. Eligible veterans who are U.S. citizens receive a one-time payment
of $15,000. The law also provides for eligible veterans who are not U.S. citizens to
receive a one-time payment of $9,000. The Department of Veterans Affairs estab-
lished a process, in collaboration with the Department of Defense, to determine eli-
gibility to receive payments from the Fund. As of last month, the Administration
had approved over 18,000 claims.

Additionally, there has been legislation passed that provided naturalization bene-
fits for Hmong veterans. The Hmong Veterans’ Naturalization Act of 2000 provided
an exemption from the English language requirement and special consideration for
civics testing for certain refugees from Laos applying for naturalization. The legisla-
tion was “designed to ease the path to naturalization in various ways for Hmong
individuals who had fought in the CIA-organized guerrilla units in Laos.” The law
applies to refugees from Laos who served with a special guerrilla unit, or irregular
forces, operating from a base in Laos in support of the United States military at
any time during February 28, 1961 through September 18, 1978 and who entered
the United States as refugees from Laos.

Leading up to the passage of the law, there were Congressional concerns “related
to difficulties in identifying which Hmong refugees actually fought on behalf of the
United States as few records were kept of these covert operations.”3 Following the
Committee hearings of H.R. 371 in June 1997, the Immigration and Naturalization
Service (INS) provided technical assistance in redrafting the bill to: (1) tighten the
documentation requirements; (2) require the Department of Defense to review the
documentation; and (3) require the Department of Defense to advise the INS with
respect to the credibility of claims of service with special guerrilla units or irregular
forces. As a consequence, the Department did not object to this bill which, as re-
vised, minimized the risk of fraud while maximizing the intended benefit [to] certain
Hmong individuals and their spouses.4

Within the Committee reports, there was further refining of how to determine an
alien’s eligibility for benefits under the bill: “the Attorney General (1) shall review
refugee processing documents to verify that an alien was admitted to the United
States as a refugee from Laos, (2) shall consider the documentation submitted by
the alien, (3) shall request an advisory opinion from the Secretary of Defense, and
(4) may consider any certification prepared by the Lao Veterans of America, Inc. or
similar organizations.” 5

The Lao Veterans of America includes tens of thousands of Hmong and Lao vet-
erans and their families who played roles in the U.S. covert war in Laos and Viet-
nam. It has stringent requirements for membership: first, filling out an application
and submitting to an initial interview, second determining that the prospective
member served a minimum of 1 year as a veteran and third, be certified by a former
commander or his representative, or the leader of the U.S. Secret Army in Laos,
Major General Vang Pao. Finally, the applicant must be verified by a three member
military review board appointed by the Lao Veterans of America’s Board of Direc-
tors and Advisory Board.¢

Ultimately, the Immigration and Naturalization Service provided multiple ave-
nues through which Hmong veterans could prove their service. First, if an applicant
testified to this military service at the time of refugee processing, the required docu-
mentation should already be in the applicants immigration file. If not, applicants
could provide original documents; an affidavit of the serving person’s superior offi-
cer; two affidavits from other individuals who also were serving with such a special
guerrilla unit, or irregular forces, and who personally know of the person’s service;
or other appropriate proof.

3 House Report 106-563—Hmong Veteran’s Naturalization Act of 2000.
4Tbid.
51bid.
6 Ibid.
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Congress has publically recognized the Hmong veterans’ service to our Nation, but
paradoxically has not allowed for burial rights in national cemeteries. In 2009, the
House recognized “National Lao-Hmong Recognition Day,” calling to attention to the
Hmong’s service in the Vietnam War. The Resolution recognized that “the United
States recruited thousands of the Lao-Hmong to fight against the Communist
Pathet Lao and North Vietnamese Army regulars in Laos” and we “relied heavily
on the Lao-Hmong Special Guerrilla Units to engage in direct combat with North
Vietnamese troops.” Providing burial rights to the small number of Hmong veterans
remaining that fought for America is the least we can do to honor their service. This
legislation is a modest next step to honor the Hmong veterans who now live in the
US as a result of our call for their service.

Chairman SANDERS. Thank you very much Senator Murkowski.
Senator Franken.

STATEMENT OF HON. AL FRANKEN,
U.S. SENATOR FROM MINNESOTA

Senator FRANKEN. Mr. Chairman and Members of the Com-
mittee, I would like today to talk briefly about my new legislation.
First, I would like to say something about the Hmong who fought
with us in Laos.

I went to Laos in July 2010. It was on a trip that the Chairman
and I took with Senator Harkin to Vietnam. I took a little side trip
to Laos because some Hmong refugees had been illegally repatri-
ated to Laos from Thailand.

You may know that Sheldon Whitehouse, the Senator from
Rhode Island, often says—and his father was Ambassador to
Laos—that there is a few thousand fewer American names on that
wall at the Vietnam War Memorial, because of the Hmong.

But I am here to talk about my new legislation, the Quicker Ben-
efits Delivery Act. This piece of legislation has one simple purpose,
to enable VA to get benefits to veterans more quickly.

We are all concerned about the claims backlog, and VA is work-
ing hard to address it. The fundamental issue is that we need to
make sure veterans are getting the benefits to which they are enti-
tled as quickly as possible. This is especially important when it
comes to our newest veterans who are still in the process of
transitioning back to civilian life. That is what my legislation will
do.

It is a pragmatic effort to make sure that VA has the tools to get
benefits into the hands of veterans as quickly as possible and uses
those tools most effectively.

I am very pleased that Congressman Tim Walz, who is also from
Minnesota and is a member of the House Veterans’ Affairs Com-
mittee, has introduced companion legislation on the House side. He
and I have heard from veterans in Minnesota about these issues
and we owe several of the proposed solutions to suggestions from
VSOs, Veterans Service Organizations, including testimony before
your Committee.

My bill would get benefits into the hands of veterans more quick-
ly in three ways. First, my bill would expand VA’s use of non-VA
medical evidence, medical examinations, and medical opinions in
the claims process. That private medical evidence could only be
used where it is competent, credible, and probative, in other words,
fully adequate for helping to decide a veteran’s claim.

VA is already making use of non-VA medical evidence, but my
legislation would shift the burden a little bit more to VA so that



8

VA has to make the case for why it would not use a non-VA med-
ical examination to assess a veteran’s claim.

Not only would veterans who submit such evidence receive their
benefits more quickly under my bill, it would also free up VA re-
sources so that more veterans who do need VA medical examina-
tions would also get their claims decided more quickly.

Second, my bill would expand VA’s authorities to rapidly provide
a veteran with provisional benefits when there is enough evidence
to warrant it even if VA has not yet made the final determination
about the veterans disability and compensation. This would be
done through what are called pre-stabilization ratings which are
for our newest veterans who may not yet have fully recovered from
their injuries.

My bill would also expand VA’s ability and its responsibility to
give out a temporary minimum disability rating to a veteran where
that is appropriate but where VA has not yet been able to make
a final determination about all of the veterans claims. In fact, the
VA recently announced that it was going to do just that with re-
spect to the oldest claims in the backlog.

The purpose here is to make sure that veterans and their fami-
lies can start getting benefits as soon as it is clear they are entitled
to. Those veterans are then effectively not part of the backlog since
they are getting benefits, and my legislation would clarify that.

Finally, my legislation addresses an issue we hear a lot about
from veterans who have become students and are making use of
the GI Bill benefits. Those student veterans have to wait until the
first of a given month to receive their housing benefits for the pre-
vious month. That does not make a whole lot of sense to me, but
my understanding is that VA needs the explicit authority to pro-
vide such benefits before the first day of the month, and my legisla-
tion makes that clarification.

Of course, my legislation by itself will not solve the claims back-
log issue; but in significant ways, it will provide the VA with some
tools to help it address this fundamental issue of making sure our
veterans get the benefits that they have earned as quickly as
possible.

As this legislation moves forward, I continue to welcome any and
all suggestions for how it might be refined and improved to accom-
plish this important purpose.

Thank you for your consideration.

I am sorry but now I have to excuse myself because I need to
go to the Health Committee where we are doing the markup of the
ESCA bill, and I see Senator Murkowski has preceded me in leav-
ing for that room.

So, I appreciate your attention and hope you have a good hear-
ing. Thank you.

Chairman SANDERS. Thank you very much Senator Franken.

Senator Wyden.

STATEMENT OF HON. RON WYDEN,
U.S. SENATOR FROM OREGON

Senator WYDEN. Thank you very much, Chairman Sanders and
Senator Heller, for having me today. I can see you have lots of col-
leagues.
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The bill that I am going to discuss today is S. 748 and it is the
product of a long-standing and bipartisan partnership that this
Committee has had with the Special Committee on Aging, particu-
larly on issues relating to the rights of older veterans.

The legislation that I offer today with Senator Burr—we have
worked on this for many, many months—revolves around the fact
that last June the Senate Special Committee on Aging held an in-
vestigative hearing on scams that target older veterans using a
specific VA pension, in effect, to lure in the veteran.

What the Aging Committee found—we actually had an under-
cover investigation that was again at the request of a bipartisan
group of Senators—what we found is that there are a number of
financial planners, lawyers, and others who use the VA’s enhanced
pension—and this is the pension for the most vulnerable of our
older veterans, the most vulnerable of the low-income veterans.

It is called the enhanced pension with aide and attendance, and
they essentially use [knowledge of] this pension to kind of lure the
older veteran into a variety of arrangements with trusts and annu-
ities; and the poacher gets these, you know, large fees and very
often the older veterans end up with virtually nothing. They do not
have their aide and attendance; they are just completely ripped off.

So, the General Accounting Office, after the undercover inves-
tigation, recommended to the Congress that there be a look-back
period similar to Medicare and Medicaid so that we could achieve
two objectives: one, take away the ability of these ripoff artists, the
pension imposter, to target the low income, older veteran; and two,
make sure that we preserve this critical benefit for the many vet-
erans who need it.

So, Senator Burr and I have worked with the advocacy groups
for veterans and with the VA itself; and the heart of the legislation
is to offer this kind of look-back. I think with the bipartisan sup-
port we have—we worked with the VA to make sure this would not
contribute to the backlog volume—we now have legislation that we
believe is ready for the Committee’s consideration.

I am also appreciative of the Assisted Living Federation of Amer-
ica writing to the Committee supporting the legislation and pledg-
ing that their industry wants to also figure out a way to drain the
swamp.

Mr. Chairman, you and I talked about this back in the days
when I had a full head of hair and rugged good looks. I was the
co-director of the Gray Panthers.

Chairman SANDERS. I would not go that far.

Senator WYDEN. All right. Fair enough. [Laughter.]

I have seen a lot of scams and this Committee has as well. This
is one of the most outrageous. Senator Burr and I hope that we can
move forward expeditiously, and we very much appreciate your
consideration.

I, too, am going to have to go but I am very grateful to be able
to work with the Committee.

Chairman SANDERS. Senator Wyden, thanks very much.

Senator Merkley.
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STATEMENT OF HON. JEFF MERKLEY,
U.S. SENATOR FROM OREGON

Senator MERKLEY. Thank you very much, Chairman Sanders and
Members of the Committee. I appreciate the opportunity to intro-
dfgce you to Senate Bill 1039, the Spouses of Heroes Education Act
of 2013.

This bill is cosponsored by Senator Heller. Senator, thank you
very much. It addresses the needs of spouses of our fallen heroes
in the armed services. The Spouses of Heroes Education Act would
grant post-9/11 era widows and widowers the same educational
benefits that Congress has authorized for their children under the
Gunnery Sergeant John D. Fry Scholarship Program through the
post-9/11 GI Bill. At age 18, these children can attend any public
college tuition free and receive a housing allowance and an annual
book stipend.

Surviving spouses of the current conflicts, however, are left with
far less generous benefits. They have access only to the limited
Survivors’ and Dependents’ Educational Assistance, DEA benefits.
DEA pays only $987 per month for full-time study with no support
for housing or books; and it is very difficult for surviving spouses,
especially those with children, to afford college or job training
under the DEA program.

I want to thank veteran Robert Thornhill of Central Oregon, who
came to one of my town halls and pointed this out. Quite frankly,
I was surprised to find that we did not treat spouses in the same
way as the children.

And a special thanks to Army Colonel retired Bob Norton of the
Military Officers Association of America, who has helped to give
feedback and thoughts and circulation to this legislation.

This bill would provide the new GI Bill benefits to the spouses
of those servicemembers who made the ultimate sacrifice to their
Nation. By opting to receive the Fry Scholarship, spouses would
forgo other GI Bill benefits related to education, such as DEA. The
scholarship benefits would expire after a period of 15 years.

We must remember that the spouses of our fallen heroes were
often left to raise young children as a single parent. These children
may not be eligible to use the Fry Scholarship to help with college
expenses for many years, but in the meantime, the parents should
have the opportunity to go back to school and prepare for a well-
paying job that can support his or her family.

The bill is endorsed by the Military Officers Association of Amer-
ica, the Veterans of Foreign Wars, the National Guard Association
of the United States, Vietnam Veterans of America, the American
Legion, and Iraqi and Afghanistan Veterans of America. It is en-
dorsed by the Air Force Sergeants Association, the Military Order
of the Purple Heart, AMVETS, and Student Veterans of America.

In addition, the Veterans Legislative Committee of the Military
Coalition, a group comprised of 33 organizations representing more
than 5.5 million members of the uniform services and their families
have endorsed this goal of providing surviving spouses with the
same educational benefits to which the children are entitled.

Our Nation owes an enormous debt of gratitude to our fallen and
their family members. Our servicemembers have made extraor-
dinary sacrifices, and we must never forget that their families have
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sacrificed alongside them. We can never repay the sacrificed to a
fallen hero’s spouse but we can honor them by ensuring they have
the tools they need to go back to school and provide a foundation
for their family.

Our veterans and our veterans’ families have stood up for our
Nation abroad and we need to stand up for them here at home.

I look forward to working with Senator Heller and the Com-
mittee to move this bill forward.

Thank you.

Chairman SANDERS. Senator Merkley, thank you very much.

Senator Shaheen.

STATEMENT OF HON. JEANNE SHAHEEN,
U.S. SENATOR FROM NEW HAMPSHIRE

Senator SHAHEEN. Thank you very much, Mr. Chairman, Senator
Heller, Senators Tester and Begich. I very much appreciate the op-
portunity to appear before you to talk about two pieces of legisla-
tion that I have introduced.

The first is the Charlie Morgan Military Spouses Equal Treat-
ment Act, which I introduced along with Senator Gillibrand back
in February. This bill would address ongoing discrimination
against gay and lesbian members of the military and their families.

In particular, it would make a number of critical benefits includ-
ing TRICARE Access, VA survivor benefits, and travel and trans-
portation allowances available to all military spouses regardless of
sexual orientation. That is not the case now despite the repeal of
“Don’t Ask Don’t Tell.”

Even if the Defense of Marriage Act is overturned by the Su-
preme Court, legislation like the Charlie Morgan Military Spouses
Act would likely still be necessary to help ensure equality in mili-
tary and veterans’ benefits for all of our Nation’s military spouses.

Now, I am not going to go into the details of this legislation be-
cause I know you will do that in Committee but I did want to just
say a few words about the woman who the bill is named after,
Charlie Morgan.

She was a New Hampshire National Guard chief warrant officer
who very sadly passed away earlier this year after a courageous
battle with breast cancer.

Charlie enlisted in the Army in 1982 in Kentucky. She served in
the regular army. After getting out, rejoined the New Hampshire
National Guard after September 11 because she was so moved by
the need to again serve this country after those terrorist attacks.

She served a year in deployment in Kuwait and served very hon-
orably despite having to keep her personal life secret from all of
her fellow soldiers.

Charlie and her wife Karen were not able to take advantage of
many of the support programs that were so essential and are so es-
sential to the health and well-being of our military families.

After she was diagnosed with breast cancer, the issue of benefits
for her family became very personal, and unfortunately she is not
going to be able to see their final day in court despite having joined
the challenge to the Defense of Marriage Act, but I introduced this
bill to honor her memory and because every individual, regardless
of their sexual orientation, who provides for our defense deserves
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the peace of mind that comes with knowing that their family is
going to be taken care of when something happens to them.

Now, the second piece of legislation is the Veteran Legal Services
Act, which I introduced with Senators Klobuchar and Murphy. I
know that you all have been working very hard to address the
backlog in our VA benefits, that goes without saying. It is a na-
tional disgrace that we have so many veterans waiting so long to
get the benefits that are due them.

This bill, I think, addresses one of the programs that, as we have
looked at it, seems to be the most effective in helping to deal with
the backlog as well as veteran homelessness: the work of our Na-
tion’s law schools and their student volunteers. By counseling vet-
erans with their disabilities claims, law students are turning in-
credibly complex stories and injuries into organized benefit applica-
tions that are exponentially reducing the VA’s processing time for
the most complicated cases in the backlog.

There are a number of States that have legal clinics that are
working with veterans—North Carolina, West Virginia, Connecti-
cut, Georgia, and Ohio, to name a few. What this bill would do is
authorize the VA to coordinate more closely with these programs
to ensure that they are as productive as possible.

Again, I think it is one way to address the backlog that does not
involve a lot of Federal dollars but gets the work done for our
veterans.

So again, thank you all very much for the work that you are
doing and the opportunity to appear before you this morning.

[The prepared statement of Senator Shaheen follows:]

PREPARED STATEMENT OF HON. JEANNE SHAHEEN,
U.S. SENATOR FROM NEW HAMPSHIRE

Chairman Sanders, Ranking Member Burr, Members of the Committee, I want to
thank you for the opportunity to speak briefly about two pieces of legislation that
are before you today.

The first is the Charlie Morgan Military Spouses Equal Treatment Act, which I
introduced along with Senator Gillibrand in February. The bill would address ongo-
ing discrimination against gay and lesbian members of the military and their fami-
lies. In particular, it would make a number of critical benefits, including TRICARE
access, VA survivor benefits and travel and transportation allowances available to
all military spouses, regardless of sexual orientation.

A number of important family benefits and support programs remain unavailable
to same-sex spouses under current law. Even if the Defense of Marriage Act is over-
turned by the Supreme Court, this bill would likely still be necessary to help ensure
equality in military and veterans’ benefits for all of our Nation’s military spouses.

I am certain the Committee will get into all of the various details on each of the
benefits affected by this legislation, but today, I want to share with you the story
of a true hero who inspired this act. The bill before you is named after Charlie Mor-
gan, a New Hampshire National Guard Chief Warrant Officer, who sadly passed
away earlier this year after a courageous battle with breast cancer.

Charlie enlisted in the United States Army in 1982. After a brief period away,
Charlie returned to service as a member of the Kentucky National Guard in 1992.
Following the terrorist attacks of September 11, 2001, Charlie returned for a third
time, joining the 197th Fires Brigade of the New Hampshire National Guard, a tour
that included a year-long deployment in Kuwait.

Throughout her long career of service, she shouldered the incredible burden of
keeping her life secret from her fellow soldiers. Charlie was unable to live openly
under the “Don’t Ask, Don’t Tell” policy. In addition, despite enduring the same
hardships as any other military family, Charlie and her wife, Karen, were not able
to take advantage of many of the same support programs that are so essential to
the health and well-being of military families.
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Soon after “Don’t Ask, Don’t Tell” was repealed, Charlie came out publicly and
began the fight for equal benefits for same-sex spouses, benefits she and her family
had earned as much as any other military member.

But, this was not just an abstract issue for Charlie. She was diagnosed with
breast cancer in 2011, and knew that her time was limited. Concerned for the future
well-being of her family, Charlie took aim at the Defense of Marriage Act (DOMA)
by joining the challenge to its constitutionality in Federal court.

Unfortunately, Charlie will not be able to see her final day in court. She passed
away earlier this year. Charlie Morgan epitomized courage—in her military service,
her fight for LGBT equality and in her battle with cancer.

I introduced this bill to honor Charlie’s memory. Every individual who provides
for our defense deserves the peace of mind that comes with knowing one’s family
will be taken care of should the worst happen.

LGBT servicemembers now serve openly in our military and we depend on them
to keep us safe. Denying their legally recognized spouses equal benefits under the
law is unjustified. No one should ever again go through what Charlie and her family
had to go through. I hope my colleagues on this Committee will act quickly to ad-
dress this issue by passing the Charlie Morgan Act and sending it to the floor for
consideration.

The second piece of legislation I'd like to discuss is the Veterans Legal Services
Act, which I recently introduced along with Senators Klobuchar and Murphy.

No one knows better than the Members of this Committee the frustration that
we all share regarding the VA’s disability claims backlog. It is a national disgrace
and one that we are all working to address. I know the Chairman has sponsored
legislation on this issue and I am grateful to him for that leadership.

Our bill would support one of the most productive efforts I have seen in recent
years to address both the backlog as well as veterans homelessness: the work of our
Nation’s law schools and their student volunteers.

Since 2008, more than 30 law schools in 18 states have developed clinical pro-
grams specifically to assist veterans. By counseling veterans with their disability
claims, law students are turning incredibly complex stories and injuries into orga-
nized benefits applications that are exponentially reducing VA’s processing time for
the most complicated cases in the backlog.

A perfect example of these programs is the Lewis B. Puller Jr. Veterans Benefits
Clinic at William and Mary Law School. On average, students in the program pro-
vide over 70 hours of assistance per veteran, and over 330 hours of assistance per
veterans for cases involving Post Traumatic Stress Disorder (PTSD) or Traumatic
Brain Injury (TBI). The results of their work have been outstanding. In one case,
students helped a veteran recoup over $40,000 dollars in back payments.

Many other states are developing equally successful programs including North
Carolina, West Virginia, Connecticut, Georgia, and Ohio.

Our legislation is simple. It authorizes VA to coordinate more closely with these
programs to ensure they are as productive as possible. We are hopeful that with
VA’s support and guidance these programs will continue to thrive and make it easi-
er for additional schools to follow their lead. Our goal is to eventually have a vet-
eran’s legal clinic in every state.

Again, I want to thank the Committee again for the opportunity to appear here
today, for consideration of these two pieces of legislation, and for your continued
service on behalf of our Nation and its veterans.

Chairman SANDERS. Senator Shaheen, thank you very much.

As T understand it, Senator Tester, you are going to have to
make a quick exit, is that correct?

Senator TESTER. That is correct.

Chairman SANDERS. And you would like to say a few words on
a piece of legislation.

STATEMENT OF HON. JON TESTER,
U.S. SENATOR FROM MONTANA

Senator TESTER. If I might, Mr. Chairman. First of all, I thank
the Chairman and, Senator Heller—you look good in that posi-
tion—for having this hearing.

I want to thank the VSOs participation in the Ruth Moore Act.
The Ruth Moore Act deals with military sexual trauma and how
the VA deals with it. In that regard, Mr. McCoy, I appreciate the
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VA’s recent efforts to better adjudicate claims based on military
sexual trauma and your willingness to work with me and the Com-
mittee on this very important issue.

As we address sexual assault in the military, we must do every-
thing we can to support the survivors of service-related trauma. A
recent Pentagon data estimate reported the number of sexual as-
saults in the military has increased by 35 percent over the last
2 years.

Tragically, these assaults have lasting consequences for the sur-
vivors, including PTSD, anxiety, depression, and various physical
disabilities. Moreover, the female servicemembers who are sexually
assaulted are more likely to develop PTSD than their male counter-
parts who have experienced combat.

Establishing proof of military sexual assault, however, is very
difficult in the current system and the vast majority of these as-
saults go unreported—as high as 85 percent according to some
reports.

Subsequently, the veterans have a hard time meeting the burden
of proof when applying for VA benefits for disabilities linked to
military sexual trauma. The Ruth Moore Act of 2013 would bring
fairness to the VA claims process for victims of the service-related
trauma by relaxing the evidentiary area standards for MST
survivors.

Now, while I acknowledge the VA’s recent efforts to improve ad-
judication of claims related to military sexual trauma, I think fur-
ther action is necessary. The current standards are difficult, if not
impossible, to meet; and they do an injustice to veterans who have
honorably served their Nation yet suffer terrific trauma.

Now, combating sexual assaults in the military will require a
multipronged approach. No single law or policy will do this. A cul-
ture change is needed.

But as long as we work together to prevent these atrocities from
happening, we cannot forget the thousands of survivors who have
summoned up the courage and turned to the government for help.
So, we need to act on their behalf.

I just want to once again thank the Chairman for the courtesy
and look forward to further debating this bill.

Chairman SANDERS. Senator Tester, thanks very much.

CONTINUING STATEMENT OF HON. BERNARD SANDERS,
CHAIRMAN, U.S. SENATOR FROM VERMONT

Chairman SANDERS. I recognize that today is a really busy day.
There are Committee hearings all over the place so people are
going to be coming and going.

What I would like to do now is get back to regular order. I want
to say a few words. I will give the mic over to Senator Heller and
then we will hear from Senator Begich and then we will bring in
our next panel.

As I think everybody will recall, earlier in the session we had the
opportunity, along with the House Veterans’ Committee, to hear
from all of the service organizations. I found those hearings ex-
traordinarily helpful because we heard from veterans from all
walks of life, from different wars; and we had a very broad under-
standing of the needs of our veterans.
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What I pledged to do with my staff was to listen very carefully
to what the veterans organizations had to say and to do our best
to respond to all of the legitimate concerns that they raised. That
is what we are in the process of doing.

As Members will recall from a month or so ago, we had what I
thought was an excellent hearing focusing on health care issues.
The bottom line is that I believe we have a strong health care sys-
tem within the VA.

With 152 medical centers and 900 CBOCs and Vet Centers all
over this country, there is no question that we can make improve-
ments. We intend to focus on VA health care very carefully and
make those improvements.

Today, what we are focusing on are benefits issues and I thought
we heard some excellent testimony from our colleagues who are not
on this Committee. We will hear testimony and comments from
l\ilembers of this Committee who have introduced important legi-
slation.

Let me just take a moment to give a brief overview of some of
the legislation that I have introduced. One of the issues that the
veterans community and the American people are clearly concerned
about is making sure that when young men and women return
from Iraq and Afghanistan and from the Armed Forces in general,
they are able to return to civilian life and get decent jobs.

We are recovering from a serious recession. The economy is bet-
ter than it was but unemployment remains much, much too high.
So, I have introduced legislation called the Veterans Equipped for
Success Act of 2013, which I think will go a significant way forward
in providing good jobs for those men and women who have re-
turned from Iraq and Afghanistan, who have been discharged from
the Armed Forces.

We have heard today, and we have heard for many, many
months, probably the major issue that veterans organizations and
I think the American people are concerned about, as Senator
Shaheen just mentioned. is to make absolutely sure that when a
veteran files a claim for benefits that that claim is processed in a
reasonable period of time.

We are all appalled that in some cases it is taking years for these
claims to be adjudicated. Secretary Shinseki has brought forth a
goal to make sure that every claim is processed within 125 days
and I believe he intends to do that by the end of 2015.

As we all know, 5 years ago there was limited discussion about
the need to do what every major corporation in America and other
government agencies have done, and that is go from a paper to a
digital system. The VA is now in the process of making that huge
transformation. We think they are making some progress but obvi-
ously they have a long way to go.

We have legislation to make sure that the very ambitious goal
of making sure that every claim is processed with 125 days and to
have that done by the end of 2015, in fact, takes place when it is
supposed to. We are going to be watching that and we have legisla-
tion that will monitor that very, very closely.

There is another piece of legislation that we have introduced
called the Survivor Benefits Improvement Act of 2013. As we all
know, a decade of war has had a major impact on our military fam-
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ilies. Over 6,600 servicemembers have died in operations Iraqi
Freedom and Enduring Freedom, leaving behind spouses and chil-
dren who relied on them.

Earlier this year, this Committee heard from the Gold Star
Wives of America about the significant challenges that survivors
continue to face such as the need for improved dependency and in-
demnity compensation benefits and qualification requirements.

The Survivor Benefits Improvement Act of 2013 would address
many of these challenges, and I think we certainly owe that to the
survivors.

One of the ongoing concerns that I have and one of the hearings
that we had dealt with the fact that no matter how strong the ben-
efits or health care that we provide veterans is, it does not do any-
body any good unless veterans and their families understand the
benefits to which they are entitled.

While the VA does a lot of things very, very well, one of the
things that they have not done well is outreach. In the last couple
of months, by the way, I think we have seen a turnaround on that.
I think they are doing a better job.

It is not unimpressive that over 50 percent of the servicemem-
bers who are leaving the Armed Forces now are, in fact, enrolled
in the VA. That is an historically high level of outreach in bringing
people into the system.

Our legislation is called the Veterans Outreach Act of 2013 and
it deals with the fact that if veterans are unaware of their benefits,
then nothing we discuss here today will help them when they need
assistance.

So, we have the Veterans Outreach Act of 2013 which, in a num-
ber of ways, works with community organizations to make sure
that every veteran in this country understands the benefits to
which he or she is entitled.

So, those are some of the issues that I will be working on. Now,
let me give the mic over to Senator Heller.

STATEMENT OF HON. DEAN HELLER,
U.S. SENATOR FROM NEVADA

Senator HELLER. Mr. Chairman, Thank you and thank you for
your leadership on this issue and for holding today’s hearing. I
want to thank my colleagues who were here earlier. You can tell
that when it comes to veterans issues it is very bipartisan; and it
is good to have and to see that kind of support for our veterans
here in this country.

I want to thank those that are here as witnesses that will testify,
and I also want to thank those that are in the audience for taking
time from your busy schedules to show support on these bills.

I have a number of bills that will be discussed today that I have
written or cosponsored, and I would like to touch on a few of them,
if I may, Mr. Chairman.

First, I would like to discuss the Accountability for Veterans Act.
It is no secret this community has been holding vigorous oversight
of the backlog at the VA for disabilities and benefits claims. To say
that patience on this is thinning is probably an understatement.

In Las Vegas and in Reno, there are more than 10,000 pending
claims. Las Vegas veterans have been hit particularly hard by the
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economic downturn and these disability payments are critical to
these veterans who are trying to make ends meet.

I know there is not one solution that will solve this issue but one
problem seems to be coordination between VBA and other govern-
ment agencies.

When the VA was here testifying on the backlog, we were told
that the employees at the VA were required to fax requests for files
to the Department of Defense, the Social Security Administration,
the National Archives and then wait 60 days.

Then, when they did not get a response, they were to e-mail
those agencies and wait another 30 days. This process is outdated.
The fax machine is irrelevant. VA should modernize its procedure,
and that is why I have introduced the Accountability for Veterans
Act.

This bill requires DOD, the Social Security Administration, and
the National Archives to respond to a VA requests for veterans files
within 30 days with either the file or an explanation why the file
was not available and when the VA can expect this file. This bill
also calls for a biannual report to Congress on the time it takes for
these agencies to respond to the VA requests.

The measure has the support of the American Legion, Disabled
American Veterans, the Military Officers Association of America,
and the Veterans of Foreign Wars because we must hold these
agencies accountable if they are not providing information in a
timely manner.

I have another measure that I would like to address and that is
the Filipino Veterans Promise Act. Before I do that, I want to rec-
ognize someone in our audience, Mr. Almato, and I want to thank
you for being here today and thank you for your service.

[Applause.]

The Filipino Veterans Promise Act is bipartisan and bicameral.
It fulfills the obligation that the United States makes every effort
to ensure that individuals who served our Nation are properly rec-
ognized for their contributions to our Nation.

There is no doubt that the Filipino soldiers served honorably in
the Commonwealth Army of the Philippines, recognized guerrilla
forces, and the new Philippine Scouts alongside U.S. troops during
World War II.

Today, many Filipino veterans are not able to have their service
of World War II verified by the Army’s National Personnel Records
Center. The NPRC uses only evidence that is approved by the U.S.
Army and does not have access to a consolidated personal file for
most of the individuals who served in the Philippine army or guer-
rilla unit.

The Filipino Veterans Promise Act would mandate that the De-
partment of Defense in coordination with military historians estab-
lish a process to open the approved revised reconstructed guerrilla
roster of 1948, also known as the Missouri List, to give Filipinos
the opportunity to prove their service during World War II.

I was proud to introduce this bill in the U.S. Senate and work
with Representative Hanabusa in the House of Representatives be-
cause Filipino veterans deserve a better process to adjudicate their
claims than currently exists.
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It is important to note that this bill works at length to ensure
that we are arming those who served and not providing benefits for
any person that did not. This is why this bill calls for the Army
to verify service. It is an added protection to ensure that hard-
earned benefits are going to those who earned them.

I think we can all agree that if any person served our country
in battle and is not receiving benefits they earned, this should be
an outrage. Las Vegas, in particular, has a large Filipino popu-
lation and a number of Filipinos there are still seeking recognition
as veterans. They are a respected part of the community and they
deserve a fair and complete examination of their record.

I have also introduced two bills that will help military families
who have lost a loved one in the line of duty: the Veteran Small
Business Opportunity and Protection Act; as well as a bipartisan
bill, the Spouses of Heroes Education Act, that Senator Merkley
testified on earlier today.

Last, I introduced a bill with my fellow Committee Member, Sen-
ator Murray, the Care for Veterans’ Dependents Act.

I appreciate the consideration given to all these measures and
the time today to discuss them. As this Committee further dis-
cusses me and my colleagues’ proposals to help America’s veterans
receive the benefits that they have earned, it is my hope that we
will remember our commitments to caring for those brave heroes
who sacrificed greatly to serve this country.

Thank you, Mr. Chairman.

Chairman SANDERS. Thank you very much, Senator Heller.

Senator Begich.

STATEMENT OF HON. MARK BEGICH,
U.S. SENATOR FROM ALASKA

Senator BEGICH. Thank you very much, Mr. Chairman. Thank
you again for having this hearing today. I just want to speak about
one bill, although I am on several others, which I appreciate my
colleagues on both sides of the aisle.

There is no question that in Alaska we have the highest number
per capita of veterans in the Nation; and everywhere and any time
I am in Alaska, the issues of veterans come up on small-scale and
large-scale. So again, thank you for having the list of legislation to
go over today.

I want to just talk about one specific bill, which is S. 932, the
Putting Veterans Funding First Act. This bill acts as a continu-
ation. As you know, we have advanced appropriations on the health
care side, and what I am trying to do here is include the second
part which is VA discretionary accounts, including the National
Cemetery Administration, the Veterans Benefits Administration,
and the Native American Veterans Housing Loan Program.

It would also authorize advance appropriations for the following
discretionary administration accounts: general operating expenses;
information technology systems; Office of the Inspector General,
construction for both major and minor projects; and grants for con-
struction of State extended-care facilities.

Mr. Chairman, this has been something that I have believed in
ever since I was back in local government and that is trying to get
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more and more governments to 2-year cycles on funding because it
gives more stability for the agencies.

We did this for part of the VA in regard to their health care sec-
tion where they have advance funding. It makes a big difference for
them to hire nurses, hire medical technicians, and others and it
just seems that we should complete the circle and finish out the VA
in giving them advance appropriation for all of their operations.

This would make a huge difference for management of the VA.
As a former mayor—I know you are a former mayor, Mr. Chair-
man—every time we dealt with our budget folks, we spent months
in preparation. Then we got the budget done. Then we had a few
months to manage it. Then we were back into preparation mode
again. It made no sense.

With the VA having so much need that is going to grow very sig-
nificantly over the next several years, it just seems logical that we
get them on a cycle of more certainty which ensures veterans that
certain programs, as I just mentioned, would have the long-term
certainty and funding mechanism they need to hire people, to get
contracts, to move forward on construction, and other things that
are necessary for our veterans.

So, it is a simple bill, a continuation of advance appropriations
complementing what we have already done.

So, Mr. Chairman, I will leave it at that. There are other bills
that I have cosponsored and I am very excited about several of
them, but I know we want to get to the panel.

I have to step out for a few minutes but I will be back because,
as you said, a lot of ideas we get from the veterans organizations
are incredible for us and we should be listening carefully to hear
those ideas.

Thank you, Mr. Chairman.

Chairman SANDERS. Senator Begich, thank you very much.

Senator Boozman.

STATEMENT OF HON. JOHN BOOZMAN,
U.S. SENATOR FROM ARKANSAS

Senator BOOzZMAN. Thank you, Mr. Chair, and thank you so
much for having this very, very important hearing to evaluate pro-
posals to improve the quality of delivery of care for our Nation’s
veterans that have served our country, and really try to continue
as a Committee and as Senators to uphold all of the promises that
we made to their families.

I appreciate the Senator from Alaska’s leadership on the bill that
he just mentioned. We are the lead Republican cosponsor on that,
and to me it is just good governance. It makes all the sense in the
world, and I hope that we can get that done in the sense that I
think it is so important that we move government, you know, into
this century. I think that is one of the ways that we do it.

You know, this is something that would not cost us any money.
It would save us a lot of money and create tremendous efficiencies.
So, again, I thank you very much for your work on that.

I am also pleased that we have three other legislative proposals
that we are working with and looking forward with my colleagues
to try to get signed into law.
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S. 257, the GI Bill Tuition Fairness Act would protect our vet-
erans ability to use their GI benefit at the school of their choice
without facing the liability of having to offset out-of-state tuition
fees by paying out of their own pocket.

I know that there have been other proposals on how to accom-
plish the underlying principle of this legislation, which is to protect
choice for our veterans when utilizing one of their most important
economic opportunity benefits.

This legislation is supported by many VSOs including some here
today. I believe that it would very much be a step in the right di-
rection in expanding educational opportunities for veterans and
would actually save the Federal Government money. I look forward
to working with my colleagues to accomplish this worthy goal.

S. 695, the Veterans Paralympic Act of 2013 seeks to reauthorize
the paralympic integrated adaptive sports program for disabled
veterans. The modest investment that we make in this program
improves the physical and mental health of so many of our disabled
veterans.

This program has reached more than 5,000 participants in more
than 150 communities in 46 States. It has successfully collaborated
with 85 VA medical centers in 39 States to provide an adaptive
sports program to veterans in their communities.

Extending this program I think is a common sense step to em-
power our disabled veterans through sport and benefits the phys-
ical and mental health of the disabled veteran community.

S. 889, the Service Members Choice in Transition Act, is another
bill that we have been working on. The Department of Defense is
redesigning and updating TAP to make it more interactive and this
makes it such that it offers on a non-mandatory basis specialized
tracks for servicemembers that fit their transition goals.

The legislation would mandate that servicemembers be given a
choice to take one of the tracks as part of the mandatory portion
of TAP and will assist them in meeting the specific transition goal.

This goal-oriented structure helps our transitioning veterans
identify and pursue specific goals early, which means that they will
be more likely to use their hard-earned benefits wisely.

Again, I think this is so important. If, through TAP and every
other device that we have, we can make it such that we can get
our veterans employed, get them where they are able to support
their families, take care of themselves, then it is not only the right
thing to do but it is something that saves tremendous amounts of
money long term in trying to deal with the problems of not being
able to do that.

All of these bills I have just mentioned are reasonable, bipartisan
proposals to improve the lives and opportunities of our veterans
and their families, and I appreciate their consideration here today.

With that, I would like to include the rest of my statement for
the record and get on to our witnesses.

Chairman SANDERS. Without objection.

[The prepared statement of Senator Boozman follows:]

PREPARED STATEMENT OF HON. JOHN BOOZMAN,
U.S. SENATOR FROM ARKANSAS

Mr. Chairman, Thank you for holding this hearing so that we can continue to
evaluate proposals to improve the quality and delivery of services to our Nation’s
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veterans, and fight to uphold all of the promises that we have made to them and
their families.

I am particularly pleased that we have included three of my legislative proposals
and look forward to working with my colleagues to get these bills signed into law.

S. 257, the GI Bill Tuition Fairness Act would protect our veterans’ ability to use
their GI Benefit at the school of their choice, without facing the liability of having
to offset out-of-state tuition fees by paying out of their own pocket. I know that
there have been other proposals on how to accomplish the underlying principal of
this legislation—which is to protect choice for our veterans when utilizing one of
their most important economic opportunity benefits—and I look forward to working
with my colleagues to accomplish this worthy goal. This legislation is supported by
many VSO’s, including some here today, and would be a step in the right direction
in expanding educational opportunities for veterans and would actually save the
Federal Government money.

S. 695, the Veterans Paralympic Act of 2013 seeks to reauthorize the Paralympic
Integrated Adaptive Sports Program for disabled veterans. The modest investment
that we make in this program improves the physical and mental health of so many
of our disabled veterans. This program has reached more than 5,000 participants
in more than 150 communities in 46 states. It has successfully collaborated with 85
VA medical centers in 39 states to provide adaptive sports programs to veterans in
their communities. Extending this program is a common sense step to empower our
disabled veterans through sport, and benefits the physical and mental health of our
disabled veteran community.

S. 889, the Servicemembers’ Choice in Transition Act is another bill I have been
working on. The Department of Defense (DOD) is re-designing and updating TAP
to make it more interactive and it offers on a non-mandatory basis specialized
tracks for servicemembers that fit their transition goals. This legislation would man-
date that servicemembers be given the choice to take one of the tracks as part of
the mandatory portion of TAP, and will assist them in meeting their specific transi-
tion goal. This goal oriented structure helps our transitioning veterans identify and
pursue specific goals early, which means that they will be more likely to use their
hard earned benefits wisely.

All of these bills I have just mentioned are reasonable, bipartisan proposals to im-
prove the lives and opportunities of our veterans and their families, and I appreciate
their consideration here today.

Other important bills before us today will:

e Protect the second amendment rights of our nations’ veterans

e Recognize the honorable service of guardsmen and reservists that have served
our Nation for 20 or more years

e Ensure the freedom of religious expression on national war memorials

e Ensure a cost of living adjustment for disabled veterans

e Try to fix our broken VA claims processing system; and

e Provide many other economic opportunities to those who have served and sac-
rificed on behalf of our grateful Nation.

These are all important goals and I appreciate everyone here for all of your hard
work on behalf of our Nation’s veterans and look forward to continuing our work
together to address these issues facing the veteran community.

Chairman SANDERS. Very good. Senator Boozman, thanks very
much. I want to thank each of the Senators who have spoken about
their important legislation; we look forward to working with all of
them.

Now, we are ready for our second panel. We welcome representa-
tives of the VA.

Senator Boozman, did you want to come up here?

Senator BoozMAN. I think Senator Heller is about to join us.

Chairman SANDERS. OK. We are pleased to have with us Curtis
L. Coy, who is the Deputy Undersecretary for Economic Oppor-
tunity of the Veterans Benefits Administration, Department of Vet-
erans’ Affairs. He is accompanied by Thomas Murphy, Director of
Compensation Service; Richard Hipolit, Assistant General Counsel,
and John Brizzi, Deputy Assistant General Counsel.

Gentlemen, thanks very much for being with us. Mr. Coy, I think
we begin with you.
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STATEMENT OF CURTIS L. COY, DEPUTY UNDER SECRETARY
FOR ECONOMIC OPPORTUNITY, VETERANS BENEFITS AD-
MINISTRATION, U.S. DEPARTMENT OF VETERANS AFFAIRS;
ACCOMPANIED BY THOMAS MURPHY, DIRECTOR OF COM-
PENSATION SERVICE; RICHARD HIPOLIT, ASSISTANT GEN-
ERAL COUNSEL; AND JOHN BRIZZI, DEPUTY ASSISTANT
GENERAL COUNSEL

Mr. Coy. Thank you, Mr. Chairman, and good morning to you,
Mr. Chairman and Members of the Committee. I am pleased to be
here today to provide the views of the Department of Veterans Af-
fairs on pending legislation affecting VA’s programs.

We are encouraged seeing so many legislative proposals aimed at
improving benefits and services for our Nation’s veterans. We are
particularly glad to see the inclusion of some of the concepts VA
put forth in April in its 2014 budget as well as significant legisla-
tion aimed at addressing claims backlog.

As we have been reporting regularly to the Committee, VA has
been able to do much in the areas of people, process, and tech-
nology under the authorities it has now but there are systemic
changes that could be done only by legislation.

We are happy to discuss these bills that are aimed at giving vet-
erans better tools to further their education and employment, ex-
tend certain work-study activities, and improve our programs that
benefit veteran-owned small businesses.

Accompanying me this morning are my colleagues are Thomas
Murphy, Director, Compensation Service at Veterans Benefits Ad-
ministration; Richard Hipolit, Assistant General Counsel; and John
Brizzi, Deputy Assistant General Counsel.

Given the number of bills under consideration today and in the
interest of time, I will focus my statement this morning on legisla-
tion impacting several broad areas. There are also significant bills
on the subject of outreach, benefits for survivors, and mental
health programs. For several bills we provided our views and costs
for the record. Similar to the Members of this Committee, VA is al-
ways seeking new ways to improve benefits for those who have
served.

I am a 24-year veteran of the U.S. Navy and, like you and your
staff, work hard to ensure that we honor those who have served
and sacrificed for our country.

With respect to those bills that affect education and employment
of veterans, the VA supports any effort that would end those oppor-
tunities. We support extending the veterans are retraining and as-
sistance program but we suggest additional changes to the program
to improve the administration of the program and give veterans
more choices.

The VA also supports the veterans internship pilot but again rec-
ommends several ambiguities and resource issues be addressed be-
fore moving the bill for word.

While we are sympathetic to the issue of rising tuition costs, it
is difficult to endorse any legislation that might impact or limit
choices of veterans that they may have were a school not to offer
in-state tuition for veterans.

Similarly, changing the way we currently calculate tuition and
fees in the post-9/11 GI Bill would be a challenge to both imple-
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ment and understand. We look forward to working with the Com-
mittee to address these challenges.

The VA strongly supports those bills that propose to extend exist-
ing programs such as portions of the vocational rehabilitation and
employment, the paralympics, and VA’s work-study program and
we would suggest making some of those extensions permanent.

Finally, we appreciate the Committee’s interest in legislation in-
tended to reduce the disability claims backlog. We support many
provisions of the claims process improvement act of 2013 which
hold promise to take a significant bite out of the backlog without
prejudicing veterans and we look forward to commenting shortly on
other significant provisions of that bill. We want to work with you
and other stakeholders here today to have a collaborative dialog
about all of the proposals on the agenda today.

Mr. Chairman, this concludes my statement. Thank you for the
opportunity to appear before you today. We would be pleased to re-
spond to any questions you or other Members of the Committee
may have about any of these bills or other legislation discussed in
our written testimony.

Thank you, sir.

[The prepared statement of Mr. Coy follows:]

PREPARED STATEMENT OF CURTIS L. Coy, DEPUTY UNDER SECRETARY FOR ECONOMIC
OPPORTUNITY, VETERANS BENEFITS ADMINISTRATION, U.S. DEPARTMENT OF VET-
ERANS AFFAIRS

Good morning, Mr. Chairman and Members of the Committee. I am pleased to
be here today to provide the views of the Department of Veterans Affairs (VA) on
pending legislation affecting VA’s programs, including the following: Sections 101,
102 and 103 of S. 6, S. 200, S. 257, S. 262, S. 294, S. 373, S. 430, sections 5, 6, 7,
and 8 of S. 495, S. 514, S. 515, S. 572, S. 629, S. 674, S. 690, S. 695, S. 705, S. 748,
S. 893, S. 894, S. 922, sections 103, 104, 201, 202, 301, 302, 303, 304, and 305 of
S. 928, and S. 939. VA has not had time to develop cost estimates for S. 514 and
S. 894 and but will work to provide them. VA has not had time to develop views
and costs on the other sections of S. 928. I cannot address today views and costs
on S. 735, S. 778, S. 819, S. 863, S. 868, S. 889, S. 927, certain sections of S. 928,
S. 930, S. 932, S. 935, S. 938, S. 944, S. 1039, S. 1042, and S. 1058, but, with your
permission, we will work to provide that information. Other legislative proposals
under discussion today would affect programs or laws administered by the Depart-
ment of Labor (DOL), Department of Homeland Security (DHS), Department of De-
fense (DOD), the Office of Personnel Management (OPM), and the General Services
Administration (GSA). Respectfully, we defer to those Departments’ views on those
legislative proposals. Accompanying me this morning are Thomas Murphy, Director,
Compensation Service, Veterans Benefits Administration; Richard Hipolit, Assistant
General Counsel; and John Brizzi, Deputy Assistant General Counsel.

S. 6

Section 101 of S. 6, the “Putting Our Veterans Back to Work Act of 2013,” would
extend by two years the expiration of the Veterans Retraining Assistance Program
(VRAP) under section 211 of the VOW to Hire Heroes Act of 2011, from March 31,
2014, to March 31, 2016. This section also would increase the maximum enrollment
in VRAP from 99,000 to 199,000 Veterans. It would add 50,000 participants during
the period April 1, 2014 through March 31, 2015, and another 50,000 between
April 1, 2015 and March 31, 2016. Finally, section 101 would amend subsection (b)
of section 211 by striking “up to 12 months of retraining” and replacing it with “an
aggregate of not more than 12 months of retraining.”

VA generally supports the legislation that would extend the expiration of VRAP,
to allow maximum enrollment of the currently allotted 99,000 participants. VA sup-
ports legislative initiatives that are designed to help Veterans seek and gain mean-
ingful employment, and this legislation provides more time to select and complete
their degree or certificate program, particularly those Veterans between the ages of
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35 and 60. VA suggests, however, that changes be made to the existing program
prior to expansion, including adding new participants.

As of April 25, 2013, VA approved 98,296 applicants for VRAP benefits, but only
43,803 Veterans were either enrolled in school or had used their benefits. VA
reached out to individuals eligible for VRAP on several occasions to encourage them
to enroll in training. VA recommends that the following changes be made to VRAP
before expanding the program to more participants:

o Allow participants to receive the full 12-month benefit as long as the participant
starts a training program within the period between receiving their certificate of eli-
gibility and the program’s sunset date.

e Expand the program to include 4-year institutions that offer associate’s degrees.

e Amend the sunset date of the program from March 31 to May 31 so that it does
not end in the middle of a standard academic semester.

Finally, VA recommends removing the partition of participants by fiscal year.
Many unemployed Veterans cannot enroll in training before they receive their cer-
tificate of eligibility for VRAP. Therefore, Veterans may not enroll in school during
the same fiscal year that they are determined eligible. Additionally, it is unclear if
any unused slots from the original 99,000 participants will be lost in the next fiscal
year or will remain available for use in the next fiscal year. To reduce confusion
for Veterans using the program, VA recommends that any increase in beneficiaries
be effective for the remainder of the program.

VA estimates the benefit costs for section 101 of S. 6 would be $152.8 million dur-
ing fiscal year (FY) 2014 and $1.3 billion for the period beginning on April 1, 2014
through March 31, 2016.

Section 102 of S. 6 would extend the provisions of Section 231 of Public Law 112—
56 through December 31, 2016, VA’s authority to provide vocational rehabilitation
benefits to members of the Armed Forces with severe injuries or illnesses who have
not yet been rated for purposes of service-connected disability compensation. The
current authority to provide such benefits to these Servicemembers expires on De-
cember 31, 2014. Section 102 also would require VA to submit a report to Congress
on the benefits provided to these members of the Armed Forces within 180 days
after the enactment of section 102.

VA supports this provision and believes that extending automatic eligibility for
vocational rehabilitation to Servicemembers for two additional years is warranted
due to the expected acceleration in Servicemembers separating from the Armed
Forces. This provision would allow individuals who are still on active duty to qualify
for and receive vocational rehabilitation and employment services without waiting
for a VA disability rating, and would facilitate their transition from military to civil-
ian life.

We do not anticipate additional costs to VA resulting from enactment of this pro-
vision because individuals who would receive vocational rehabilitation services
under this provision would be expected to receive VA disability ratings as Veterans
that would qualify them for vocational rehabilitation services.

Section 103 of the bill would provide a two-year extension of the provisions of sec-
tion 233 of Public Law 112-56, which entitles a Veteran who has completed a voca-
tional rehabilitation program under chapter 31 of title 38, United States Code, and
has exhausted state unemployment benefits, to an additional twelve-month period
of vocational rehabilitation services without regard to the 12-year eligibility period
or 48-month limitation on entitlements. Under current law, VA must receive the ap-
plication for chapter 31 services before March 31, 2014, and within 6 months of ex-
hausting regular unemployment compensation benefits. If section 103 were enacted,
the deadline for receipt of an application would be extended until March 31, 2016.

VA supports this provision. Extending this benefit for Veterans who are beyond
the 12-year delimiting date would provide them the opportunity to prepare for and
obtain suitable employment.

VA estimates that benefit costs associated with enactment of section 103 would
be approximately $260,000 from FY 2016 through FY 2018. There are no additional
full-time equivalent (FTE) or general operating expenses (GOE) cost requirements.

Sections 104, 201, 301, and 302 affect programs or laws administered by DOL.
Section 202 affects programs or laws administered by DHS. Section 203 affects pro-
grams or laws administered by GSA. Respectfully we defer to those Departments’
views on those sections of S. 6.

S. 200

S. 200 would establish eligibility for interment in a national cemetery for any in-
dividual who: (1) the Secretary of Veterans Affairs determines served in combat sup-
port of the Armed Forces in Laos during the period beginning on February 28, 1961,
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and ending on May 15, 1975; and (2) at the time of death was a U.S. citizen or law-
fully admitted alien.

Section 401 of Public Law 95-202 authorizes the Secretary of Defense to deter-
mine whether the service of members of civilian or contractual groups shall be con-
sidered active duty for the purposes of all laws administered by VA. The DOD Civil-
ian/Military Service Review Board advises the Secretary of Defense in determining
if civilian service in support of the U.S. Armed Forces during a period of armed con-
flict is equivalent to active military service for VA benefits. VA provides burial and
memorial benefits to individuals deemed eligible by reason of active military service
established by the Secretary of Defense.

VA does not support this bill because it would bypass the statutorily mandated
process established under section 401 of Public Law 95-202 that promotes consist-
ency in evaluation of various types of service. The established process under Public
Law 951202 ensures that determinations regarding individuals or groups who did
not serve in the Armed Forces are based on adequate information regarding the na-
ture of the operations of the U.S. Armed Forces at the relevant times and locations
and the nature of the support provided by the individuals or groups in question.

Further, VA relies on DOD to determine the circumstances of an individual’s serv-
ice and when such service was rendered, and, for purposes of this bill, VA would
have to rely on DOD to make determinations such as whether such service was “in
combat support of the Armed Forces.” VA is not equipped to make those determina-
tions on a case-by-case basis. Yet the bill makes no provision for DOD involvement
in the process. In addition, it is unclear how “combat support” would be defined and
documented for purposes of implementing this bill.

If the assumption is made that the impacted population would be small, no sig-
nificant cemetery construction or interment costs would be associated with this
legislation.

S. 257

S. 257, the “GI Bill Tuition Fairness Act of 2013,” would amend section 3679 of
title 38, United States Code, to direct VA, for purposes of the educational assistance
programs administered by the Secretary, to disapprove courses of education pro-
vided by public institutions of higher education that do not charge tuition and fees
for Veterans at the same rate that is charged for in-state residents, regardless of
the Veteran’s State of residence. The bill does not address whether tuition and fee
rates for Servicemembers or other eligible beneficiaries of the GI Bill affect the ap-
proval status of a program of education. S. 257 would apply to educational assist-
ance provided after August 1, 2014. In the case of a course of education in which
a Veteran or eligible person (such as a spouse or dependent who is eligible for edu-
cation benefits) is enrolled prior to August 1, 2014, that is subsequently disapproved
by VA, the Department would treat that course as approved until the Veteran or
eligible person completes the course in which the individual is enrolled. After Au-
gust 1, 2018, any disapproved course would be treated as such, unless the Veteran
or eligible person receives a waiver from VA. While VA is sympathetic to the issue
of rising tuition costs, it is difficult to endorse the proposed legislation until we
know more about the impact.

VA cannot predict what reductions in offerings by educational institutions would
result from this requirement. In-state tuition rules are set by individual States, and
are undoubtedly driven by overall fiscal factors and other policy considerations. Ad-
ditionally, the bill creates ambiguity since it is unclear whether institutions that
charge out-of-state tuition and fees to other eligible persons for a course of edu-
cation, but that charge in-state tuition to Veterans in the same course, would also
be disapproved.

VA estimates approximately 11.8 percent of Yellow Ribbon participants attended
public institutions since the program’s inception. Of those, an estimated 80.6 per-
cent were Veterans during the 2012 fall enrollment period. VA applied these per-
centages to the total amount of Yellow Ribbon benefits paid in FY 2012 and pro-
jected through FY 2023, assuming growth consistent with the overall chapter 33
program. Based on those projections, VA estimates that enactment of S. 257 would
result in benefit savings to VA’s Readjustment Benefits account of $2.3 million in
the first year, $70.3 million over 5 years, and $179.9 million over 10 years. VA esti-
n}llatebs 1tlhere would be no additional GOE administrative costs required to implement
this bill.

S. 262

S. 262, the “Veterans Education Equity Act of 2013,” would amend section
3313(c)(1) of title 38, United States Code, to revise the formula for the payment of
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tuition and fees for individuals entitled to educational assistance under the Post-
9/11 GI Bill who are pursuing programs of education at a public institution of high-
er learning (IHL). The revised formula would include, as an additional payment for-
mula, the lesser of the actual net cost for tuition and fees after applying the receipt
of any tuition waivers, reductions, and scholarships, versus the greater of the actual
net cost for in-state tuition and fees after applying the receipt of any tuition waiv-
ers, reductions, and scholarships, or $17,500 for the academic year beginning on Au-
gust 1, 2011 (such amount to be increased each subsequent year by the average per-
centage increase in undergraduate tuition costs). The amendment would be effective
with respect to the payment of educational assistance for an academic year begin-
ning on or after the date of enactment.

Currently, resident and non-resident students pursuing programs of education at
public IHLs receive the actual net cost for in-state tuition and fees charged by the
institution. As written, this bill would allow non-resident students to receive an
amount above net in-state tuition charges in some instances.

While VA understands the issue of rising educational costs and supports the in-
tent underlying the bill to provide payment equity for individuals training under the
Post-9/11 GI Bill, VA cannot support the proposed legislation.

The additional separate rules for tuition-and-fee charges would add yet another
level of complexity to the Post-9/11 GI Bill for both Veterans and schools to under-
stand. VA continues to receive complaints from participants regarding confusion
about exactly how much they will receive in tuition and fees under the program.
This bill would exacerbate that problem.

S. 262 would also lead to very complicated processing scenarios in the Long Term
Solution (LTS), the computer processing system for the Post-9/11 GI Bill. Rules in
the LTS system regarding payment amounts would need to be updated. Addition-
ally, since the amount of educational assistance would be based on the actual net
cost for tuition and fees versus the greater of the actual net cost for in-state tuition
and fees and $17,500, VA would have to apply a blended set of rules to each claim
that falls under these provisions.

In addition, VA has identified technical concerns with the bill’s text. For example,
it is unclear how to apply the $17,500 cap per academic year to enrollments. The
bill does not specify if VA would need to pay the first term of the academic year
up to the maximum amount or divide the total yearly allotment over the course of
different semesters. There could be scenarios in which an individual may receive
most of, if not all, the yearly allotment for the fall term alone, leaving no money
to be spent in the subsequent terms.

VA estimates that the benefit cost associated with enactment of this bill would
be $613.0 million in the first year, $3.4 billion over 5 years, and $7.6 billion over
10 years. No administrative or personnel costs to VA are associated with this bill.
VA information technology costs are estimated to be $1 million. These costs include
enhancements to the Post-9/11 GI Bill Long-Term Solution.

S. 294

Section 2(a) of S. 294, the “Ruth Moore Act of 2013,” would add to 38 U.S.C.
§ 1154 a new subsection (c) to provide that, if a Veteran alleges that a “covered men-
tal health condition” was incurred or aggravated by military sexual trauma (MST)
during active service, VA must “accept as sufficient proof of service-connection” a
mental health professional’s diagnosis of the condition together with satisfactory lay
or other evidence of such trauma and the professional’s opinion that the condition
is related to such trauma, provided that the trauma is consistent with the cir-
cumstances, conditions, or hardships of such service, irrespective of whether there
is an official record of incurrence or aggravation in service. Service connection could
be rebutted by “clear and convincing evidence to the contrary.” In the absence of
clear and convincing evidence to the contrary, and provided the claimed MST is con-
sistent with the circumstances, conditions, and hardships of service, the Veteran’s
lay testimony alone would be sufficient to establish the occurrence of the claimed
MST. The provision would define the term “covered mental health condition” to
mean Post Traumatic Stress Disorder (PTSD), anxiety, depression, “or other mental
health diagnosis described in the current version” of the American Psychiatric Asso-
ciation Diagnostic and Statistical Manual of Mental Disorders that VA “determines
to be related to military sexual trauma.” The bill would define MST to mean “psy-
chological trauma, which in the judgment of a mental health professional, resulted
from a physical assault of a sexual nature, battery of a sexual nature, or sexual har-
assment which occurred during active military, naval, or air service.”

Section 2(b) would require VA, for a 5-year period beginning with FY 2014, to sub-
mit to Congress an annual report on claims covered by new section 1154(c) that
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were submitted during the fiscal year. Section 2(b) would also require VA to report
on the: (1) number and percentage of covered claims submitted by each sex that
were approved and denied; (2) rating percentage assigned for each claim based on
the sex of the claimant; (3) three most common reasons for denying such claims; (4)
number of claims denied based on a Veteran’s failure to report for a medical exam-
ination; (5) number of claims pending at the end of each fiscal year; (6) number of
claims on appeal; (7) average number of days from submission to completion of the
claims; and (8) training provided to Veterans Benefits Administration (VBA) em-
ployees with respect to covered claims.

Section 2(c) would make proposed section 1154(c) applicable to disability claims
:)f(l)f which no final decision has been made before the date of the enactment” of the

ill.

VA is committed to serving our Nation’s Veterans by accurately adjudicating
claims based on MST in a thoughtful and caring manner, while fully recognizing
the unique evidentiary considerations involved in such an event. Before addressing
the specific provisions of S. 294, it would be useful to outline those efforts, which
we believe achieve the intent behind the bill. The Under Secretary for Benefits has
spearheaded VBA’s efforts to ensure that these claims are adjudicated compas-
sionately and fairly, with sensitivity to the unique circumstances presented by each
individual claim.

VA is aware that, because of the personal and sensitive nature of the MST
stressors in these cases, it is often difficult for the victim to report or document the
event when it occurs. To remedy this, VA developed regulations and procedures spe-
cific to MST claims that appropriately assist the claimant in developing evidence
necessary to support the claim. As with other PTSD claims, VA initially reviews the
Veteran’s military service records for evidence of the claimed stressor. VA’s regula-
tion also provides that evidence from sources other than a Veteran’s service records
may corroborate the Veteran’s account of the stressor incident, such as evidence
from mental health counseling centers or statements from family members and fel-
low Servicemembers. Evidence of behavior changes, such as a request for transfer
to another military duty assignment, is another type of relevant evidence that may
indicate occurrence of an assault. VA notifies Veterans regarding the types of evi-
dence that may corroborate occurrence of an in-service personal assault and asks
them to submit or identify any such evidence. The actual stressor need not be docu-
mented. If minimal circumstantial evidence of a stressor is obtained, VA will sched-
ule an examination with an appropriate mental health professional and request an
opinion as to whether the examination indicates that an in-service stressor occurred.
The mental health professional’s opinion can establish occurrence of the claimed
stressor.

With respect to claims for other disabilities based on MST, VA has a duty to as-
sist in obtaining evidence to substantiate a claim for disability compensation. When
a Veteran files a claim for mental or physical disabilities other than PTSD based
on MST, VBA will obtain a Veteran’s service medical records, VA treatment records,
relevant Federal records identified by the Veteran, and any other relevant records,
including private records, identified by the Veteran that the Veteran authorizes VA
to obtain. VA must also provide a medical examination or obtain a medical opinion
when necessary to decide a disability claim. VA will request that the medical exam-
iner provide an opinion as to whether it is at least as likely as not that the current
symptoms or disability are related to the in-service event. This opinion will be con-
sidered as evidence in deciding whether the Veteran’s disability is service-connected.

VBA has also placed a primary emphasis on informing VA regional office (RO)
personnel of the issues related to MST and providing training in proper claims de-
velopment and adjudication. VBA developed and issued Training Letter 11-05, Ad-
judicating Posttraumatic Stress Disorder Claims Based on Military Sexual Trauma,
in December 2011. This was followed by a nationwide broadcast on MST claims ad-
judication. The broadcast focused on describing the range of potential markers that
could indicate occurrence of an MST stressor and the importance of a thorough and
open-minded approach to seeking such markers in the evidentiary record. In addi-
tion, the VBA Challenge Training Program, which all newly hired claims processors
are required to attend, now includes a module on MST within the course on PTSD
claims processing. VBA also provided its designated Women Veterans Coordinators
with updated specialized training. These employees are located in every VA RO and
are available to assist both female and male Veterans with their claims resulting
from MST.

VBA worked closely with the Veterans Health Administration (VHA) Office of Dis-
ability Examination and Medical Assessment to ensure that specific training was
developed for clinicians conducting PTSD compensation examinations for MST-re-
lated claims. VBA and VHA further collaborated to provide a training broadcast tar-
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geted to VHA clinicians and VBA raters on this very important topic, which aired
initially in April 2012 and has been rebroadcast numerous times.

Prior to these training initiatives, the grant rate for PTSD claims based on MST
was about 38 percent. Following the training, the grant rate rose and at the end
of February 2013 stood at about 52 percent, which is roughly comparable to the ap-
proximate 59-percent grant rate for all PTSD claims.

In December 2012, VBA’s Systematic Technical Accuracy Review team, VBA’s na-
tional quality assurance office, completed a second review of approximately 300
PTSD claims based on MST. These claims were denials that followed a medical ex-
amination. The review showed an overall accuracy rate of 86 percent, which is
roughly the same as the current national benefit entitlement accuracy level for all
rating-related end products.

In addition, VBA’s new standardized organizational model has now been imple-
mented at all of our ROs. It incorporates a case-management approach to claims
processing. VBA reorganized its workforce into cross-functional teams that give em-
ployees visibility of the entire processing cycle of a Veteran’s claim. These cross-
functional teams work together on one of three segmented lanes: express, special op-
erations, or core. Claims that predictably can take less time flow through an express
lane (30 percent); those taking more time or requiring special handling flow through
a special operations lane (10 percent); and the rest of the claims flow through the
core lane (60 percent). All MST-related claims are now processed in the special oper-
ations lane, ensuring that our most experienced and skilled employees are assigned
to manage these complex claims.

The Under Secretary for Benefits’ efforts have dramatically improved VA’s overall
sensitivity to MST-related PTSD claims and have led to higher current grant rates.
However, she recognized that some Veterans’ MST-related claims were decided be-
fore her efforts began. To assist those Veterans and provide them with the same
evidentiary considerations as Veterans who file claims today, VBA in April 2013 ad-
vised Veterans of the opportunity to request that VA review their previously denied
PTSD claims based on MST. Those Veterans who respond will receive review of
their claims based on VA’s heightened sensitivity to MST and a more complete
awareness of evidence development. VBA will also continue to work with VHA med-
i(lzal professionals to ensure they are aware of their critical role in processing these
claims.

Through VA’s extensive, recent, and ongoing actions, we are ensuring that MST
claimants are given a full and fair opportunity to have their claim considered, with
a practical and sensitive approach based on the nature of MST. As noted above, VA
has recognized the sensitive nature of MST-related PTSD claims and claims based
on other covered mental health conditions, as well as the difficulty inherent in ob-
taining evidence of an in-service MST event. Current regulations provide multiple
means to establish an occurrence, and VA has initiated additional training efforts
and specialized handling procedures to ensure thorough, accurate, and timely proc-
essing of these claims.

VA’s regulations reflect the special nature of PTSD. Section 3.304(f) of title 38
Code of Federal Regulations, currently provides particularized rules for establishing
stressors related to personal assault, combat, former prisoner-of-war status, and fear
of hostile military or terrorist activity. These particularized rules are based on an
acknowledgement that certain circumstances of service may make the claimed
stressor more difficult to corroborate. Nevertheless, they require threshold evi-
dentiary showings designed to ensure accuracy and fairness in determinations as to
whether the claimed stressor occurred. Evidence of a Veteran’s service in combat or
as a prisoner of war generally provides an objective basis for concluding that
claimed stressors related to such service occurred. Evidence that a Veteran served
in an area of potential military or terrorist activity may provide a basis for con-
cluding that stressors related to fears of such activity occurred. In such cases, VA
also requires the opinion of a VA or VA-contracted mental health professional,
which enables VA to ensure that such opinions are properly based on consideration
of relevant facts, including service records, as needed. For PTSD claims based on
a personal assault, lay evidence from sources outside the Veteran’s service records
may corroborate the Veteran’s account of the in-service stressor, such as statements
from law enforcement authorities, mental health counseling centers, family mem-
bers, or former Servicemembers, as well as other evidence of behavioral changes fol-
lowing the claimed assault. Minimal circumstantial evidence of a stressor is suffi-
cient to schedule a VA examination and request that the examiner provide an opin-
ion as to whether the stressor occurred. We recognize that some victims of sexual
assault may not have even this minimal circumstantial evidence, and we are com-
mitted to addressing the problem.
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As VA has continued its close review of this legislation as part of an Administra-
tion-wide focus on the critical issue of MST, we would like to further consider
whether statutory changes could also be useful, while continuing to carry forward
the training, regulatory, and case review efforts described above. VA would like to
follow up with the Committee on the results of this review, and of course are glad
to meet with you or your staff on this critical issue.

VA does not oppose section 2(b).

Section 2(c) does not define the term “final decision.” As a result, it is unclear
whether the new law would be applicable to an appealed claim in which no final
decision has been issued by VA or, pursuant to 38 U.S.C. § 7291, by a court.

Benefit costs are estimated to be $135.9 million during the first year, $2.0 billion
for 5 years, and $7.1 billion over 10 years.

S. 373

S. 373, the “Charlie Morgan Military Spouses Equal Treatment Act of 2013,”
would consider a person a spouse, for purposes of military personnel policies and
military and Veterans’ benefits, if the marriage of the individual is valid in the
State in which the marriage was entered into or, in the case of a marriage entered
into outside any State, if the marriage is valid in the place in which the marriage
was entered into and the marriage could have been entered into in a State. It in-
cludes as a State: the District of Columbia, the Commonwealths of Puerto Rico and
the Northern Mariana Islands, and U.S. territories and possessions. We defer to
DOD’s views on those parts of the bill amending titles 10, 32, and 37 of the United
States Code.

Section 7 of title 1, United States Code, which implements section 3 of the De-
fense of Marriage Act, defines the term “marriage” for purposes of Federal statutes,
regulations, or rulings to mean only a union between one man and one woman as
husband and wife, and defines the term “spouse” to mean only a person of the oppo-
site sex who is a husband or wife. This law excludes same-sex relationships from
the definition of “marriage,” and persons of the same sex from the definition of
“spouse,” regardless of whether the marital relationship is recognized under state
law. Similarly, section 101(3) and (31) of title 38, United States Code, limits the
definitions of “surviving spouse” and “spouse” for purposes of the statutory provi-
sions in title 38 pertaining to VA benefits to only apply to a person of the opposite
sex of the Veteran.

With regard to the laws that govern VA, section 2(d) of the bill would revise para-
graph (3) of section 101 to remove the requirement that a “surviving spouse” must
be a person of the opposite sex of the Veteran. We believe the revision to section
101(3) would most logically be read to incorporate the liberalized definition of
“spouse” in the proposed section 101(31), but that there would be some ambiguity
on that question absent language in section 101(3) expressly precluding application
of section 7 of title 1, United States Code, which defines both “spouse” and “mar-
riage” for purposes of all Federal laws.

Section 2(d) of the bill would revise paragraph (31) of section 101, which defines
the term “spouse” for the purposes of title 38, to exclude the application of section
7 of title 1, United States Code, and, in most instances, to defer to the law of the
State in which the parties celebrated their marriage to determine the validity of the
marriage and whether an individual qualifies as a “spouse” of a Veteran. Under this
section of the bill, an individual shall be considered a “spouse” if the marriage of
the individual is valid in the State in which the marriage was entered into, or in
the case in which the marriage was entered into outside any State, if the marriage
is valid in the place in which the marriage was entered into as long as the marriage
could have been entered into in a State. Section 2 would further revise section
101(31) to refer to paragraph (20) of the same section to provide the meaning of the
term “State,” with the additional inclusion of the Commonwealth of the Northern
Mariana Islands. The bill’s language in section 101(31) directly conflicts with 38
U.S.C. §103(c), which provides that VA determines the validity of a marriage in ac-
cordance with the law of the State where the parties resided at the time of the mar-
riage or the law of the State where the parties resided when the right to benefits
accrued.

VA supports this bill to change the definition of “spouse” and “surviving spouse”
in title 38 and exempt VA from the Defense of Marriage Act of 1996, which restricts
Federal marriage benefits and requires inter-state marriage recognition to only op-
posite-sex marriages in the United States. However, VA is concerned about the con-
flict (noted above) between section 103(c) and the proposed amendments in section
101. We suggest the proposed legislation be amended to resolve this issue. Specifi-
cally, this bill could amend section 103(c), which defines a marriage based on “the
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law of the place where the parties resided at the time of the marriage or the law
of the place where the parties resided when the right to benefits accrued” to be con-
sistent with the other amendments of section 2 providing that an individual shall
be considered a “spouse” based on the law of the place where the parties entered
into the marriage. Alternatively, the amendments in section 2 of the bill could be
revised to be consistent with the current section 103(c). We note that a revision to
section 103(c) would change how VA administers benefits for both same-sex and het-
erosexual couples.

S. 373 would require an amendment to several regulations, including section 3.1(j)
of title 38, Code of Federal Regulations, which defines “marriage,” and section 3.50
of title 38, Code of Federal Regulations, which defines “spouse” and surviving
spouse.” S. 373 would also require VA to revise several sections in its adjudication
procedures manual and develop other policy and procedures guidance. Full imple-
mentation of this bill would require VA to amend governing regulations, procedures,
and training products. Therefore, if this bill is codified, VA will work diligently to
revise its regulations in a timely manner.

S. 373 would affect all VA benefits available to or for a veteran’s spouse, including
compensation, pension, insurance, death, burial, memorialization, and other bene-
fits. Full implementation of this bill would require VA to amend governing regula-
tions, procedures, and training products, which could result in some short-term
delays due to the necessary transitions. For example, under Family Service-
members’ Group Life Insurance (FSGLI), members of the uniformed services insured
under SGLI can purchase life insurance on the lives of their spouses. Currently
same-sex spouses are not considered spouses for FSGLI purposes. Also, since the
spousal coverage is automatically included for most SGLI-insured members, it would
be necessary for DOD to adjust its data systems to accommodate recognized mar-
riages, including its premium deduction functions, since DOD’s systems maintain all
SGLI-related information for its Servicemembers. It would have to be determined
if the Office of Servicemembers’ Group Life Insurance, the office that administers
the SGLI program and receives from DOD the documentation necessary to identify
and pay claims, will be able to rely on DOD’s certifications, or will have to try to
identify and verify claims for the death of a spouse that are based upon same-sex
marriages.

VA will provide a cost estimate for the record.

S. 430

Section 2 of S. 430, the “Veterans Small Business Opportunity and Protection Act
of 2013,” would expand the scope of the “surviving spouse” exception associated with
VA’s Veteran-owned small business (VOSB) acquisition program established by 38
U.S.C. §8127. This program requires that VA verify the ownership and control of
VOSBs by Veterans in order for the VOSB to participate in VA acquisitions set
aside for these firms.

Currently, an exception in the law is provided for certain surviving spouses to
stand in the place of a deceased service-disabled spouse owner for verification pur-
poses if the Veteran owner had a service-connected disability rated as 100 percent
disabling or died as a result of a service-connected disability for a limited period of
time. Section 2 would continue to provide that if the deceased Veteran spouse had
a service-connected disability rated as 100 percent disabling or died as a result of
a service-connected disability, the surviving spouse owner could retain verified serv-
ice-disabled Veteran-owned small business (SDVOSB) status for VA’s program for
a period of 10 years. In addition, a surviving spouse of a deceased Veteran with any
service-connected disability, regardless of whether the Veteran died as a result of
the disability, could retain verified SDVOSB status for VA’s program for a period
of 3 years. VA supports this provision.

Section 3 of S. 430 would add a separate, new provision to 38 U.S.C. §8127 to
enable the surviving spouse or dependent of an servicemember killed in the line of
duty who acquires 51 percent or greater ownership rights of the servicemember’s
small business to stand in place of the deceased servicemember for purposes of
verifying the small business as one owned and controlled by Veterans in conjunction
with VA’s VOSB set-aside acquisition program also created by 38 U.S.C. §8127.
This status would continue, for purposes of a surviving spouse, until the earlier of
the re-marriage of the surviving spouse, the relinquishment of ownership interest
such that the percentage falls below 51 percent, or 10 years. With respect to depend-
ent status, this would continue until the dependent holds less than 51 percent own-
ership interest or 10 years, whichever occurs earlier. VA supports this provision but
recommends clarifying the term “dependent,” as appropriate, to ensure the indi-
vidual is one having legal capacity to contract with the Federal Government. VA
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stands ready to work with the Committee to address this issue. VA estimates no
additional appropriations would be required to implement this bill if enacted.

S. 492

S. 492, which would require conditioning certain DOL grants upon States estab-
lishing programs to recognize military experience in its licensing and credentialing
programs. This bill affects programs or laws administered by DOL. Respectfully, we
defer to that Department’s views on this bill.

S. 495

Section 5 of S. 495, “Careers for Veterans Act of 2013,” would add a new defini-
tion to 38 U.S.C. §8127, VA’s VOSB set-aside acquisition program, to clarify that
any small business concern owned exclusively by Veterans would be deemed to be
unconditionally owned by Veterans. VA supports this provision.

Section 6 of the bill essentially duplicates the extension of surviving spouse status
previously discussed in conjunction with section 2 of S. 430. VA supports this provi-
sion. Section 7 of this bill essentially duplicates the provisions of section 3 of S. 430.
Again, VA supports this provision subject to the caveat that “dependent” be more
specifically defined. Last, section 8 of this bill would add a new subsection to 38
U.S.C. §8127 that would eliminate consideration of state community property laws
in verification examinations with respect to determinations of ownership percentage
by the Veteran or Veterans of businesses located in States with community property
laws. VA supports this provision. VA estimates that no additional appropriations
would be required to implement the provisions of sections 5 through 8 of S. 495.

Section 2 affects programs or laws administered by OPM and sections 3 and 4 af-
fect programs or laws administered by DOL. Respectfully, we defer to those Depart-
ments for views on those sections of S. 495.

S. 514

S. 514 would authorize VA to pay an additional appropriate amount to each indi-
vidual entitled to educational assistance under the Post-9/11 GI Bill (chapter 33)
who is pursuing a program of education with a focus (as determined in accordance
with regulations prescribed by VA) on science, technology, engineering, and math
(STEM) or an area leading to employment in a high-demand occupation. Such pay-
ment amount would be in addition to any other educational assistance to which the
individual was entitled. The additional payment would be in an amount determined
by the Secretary and would be in addition to other amounts payable under the Post-
9/11 GI Bill.

While VA is in favor of legislation encouraging Veterans to pursue higher edu-
cation, particularly in programs leading to employment in high-demand fields in-
cluding science, technology, engineering, and math, we are unable to support the bill
as drafted.

First, the bill could create inequity of payments among Veterans who have all
earned the same benefit. Current chapter 33 beneficiaries are free to pursue pro-
grams and degrees that best fit their personal and professional goals, yet this bill
could result in higher payments to certain Veterans based on an individual’s deci-
sion to pursue a specific degree or career path.

Second, the proposed bill could create an inequity if a beneficiary begins his or
her education by pursuing a STEM degree or a degree leading to a high-demand
occupation and later decides to pursue a degree for which no additional benefit is
granted. If this occurs, two beneficiaries could conceivably complete the same degree
yet have received different payment amounts over the course of their education.

fV\{le v%illl1 be pleased to provide for the record an estimate of the cost of enactment
of this bill.

S. 515

S. 515 would amend title 38, United States Code, to permit a recipient of the Ma-
rine Gunnery Sergeant John David Fry Scholarship (available to a child of an indi-
vidual who, on or after September 11, 2001, dies in the line of duty while serving
on active duty) to be eligible for the “Yellow Ribbon G.I. Education Enhancement
Program” (Yellow Ribbon Program), under the Post-9/11 Educational Assistance
Program (Post-9/11 GI Bill). The Yellow Ribbon Program is available to Veterans
and transfer-of-entitlement recipients receiving Post-9/11 GI Bill benefits at the
100% benefit level attending school at a private institution or as a non-resident stu-
dent at a public institution. The Program provides payment for up to half of the
tuition-and-fee charges that are not covered by the Post-9/11 GI Bill, if the institu-



32

tion enters into an agreement with VA to pay or waive an equal amount of the
charges that exceed Post-9/11 GI Bill coverage. This bill would take effect at the be-
ginning of the academic year after the date of enactment.

VA supports S. 515, but has some concerns, expressed below, that we believe
should be addressed. The enactment of this proposed legislation would require pro-
gramming changes to VA’s Long Term Solution computer processing system. Obvi-
ously development funding is not available in VA’s fiscal year 2013 budget for the
changes that would be necessitated by enactment of this legislation. If funding is
not made available to support them, manual processes would be required, which
could result in some decrease in timeliness and accuracy of Post-9/11 GI Bill claims.
The effective date for the proposed legislation would be the first academic year after
enactment, which is also problematic. VA estimates that it would require one year
kf)r(l)lm date of enactment to make the system changes necessary to implement this

ill.

VA estimates that if S. 515 were enacted, the costs to the Readjustment Benefits
account would be $609 thousand in the first year, $3.6 million over 5 years, and
$8.4 million over 10 years. There are no additional FTE or GOE costs associated
with this proposal.

S. 572

S. 572, the “Veterans Second Amendment Protection Act,” would provide that a
person who is mentally incapacitated, deemed mentally incompetent, or unconscious
for an extended period will not be considered adjudicated as a “mental defective”
for purposes of the Brady Handgun Violence Prevention Act in the absence of an
order or finding by a judge, magistrate, or other judicial authority that such person
is a danger to himself, herself, or others. The bill would, in effect, exclude VA deter-
minations of incompetency from the coverage of the Brady Handgun Violence Pre-
vention Act. VA does not support this bill.

VA determinations of mental incompetency are based generally on whether a per-
son, because of injury or disease, lacks the mental capacity to manage his or her
own financial affairs. We believe adequate protections can be provided to these Vet-
erans under current statutory authority. Under the [National Instant Criminal
Background Check System] NICS Improvement Amendments Act of 2007, individ-
uals whom VA has determined to be incompetent can have their firearms rights re-
stored in two ways: First, a person who has been adjudicated by VA as unable to
manage his or her own affairs can reopen the issue based on new evidence and have
the determination reversed. When this occurs, VA is obligated to notify the Depart-
ment of Justice to remove the individual’s name from the roster of those barred
from possessing and purchasing firearms. Second, even if a person remains adju-
dicated incompetent by VA for purposes of handling his or her own finances, he or
she is entitled to petition VA to have firearms rights restored on the basis that the
individual poses no threat to public safety. VA has relief procedures in place, and
we are fully committed to continuing to conduct these procedures in a timely and
effective manner to fully protect the rights of our beneficiaries.

Also, the reliance on an administrative incompetency determination as a basis for
prohibiting an individual from possessing or obtaining firearms under Federal law
is not unique to VA or Veterans. Under the applicable Federal regulations imple-
menting the Brady Handgun Violence Prevention Act, any person determined by a
lawful authority to lack the mental capacity to manage his or her own affairs is sub-
ject to the same prohibition. By exempting certain VA mental health determinations
that would otherwise prohibit a person from possessing or obtaining firearms under
Federal law, the bill would create a different standard for Veterans and their sur-
vivors than that applicable to the rest of the population and could raise public safety
issues.

The enactment of S. 572 would not impose any costs on VA.

S. 629

S. 629, the “Honor America’s Guard-Reserve Retirees Act of 2013,” would add to
chapter 1, title 38, United States Code, a provision to honor as Veterans, based on
retirement status, certain persons who performed service in reserve components of
the Armed Forces but who do not have service qualifying for Veteran status under
38 U.S.C. §101(2). The bill provides that such persons would be “honored” as Vet-
erans, but would not be entitled to any benefit by reason of the amendment.

Under 38 U.S.C. §101(2), Veteran status is conditioned on the performance of “ac-
tive military, naval, or air service.” Under current law, a National Guard or Reserve
member is considered to have had such service only if he or she served on active
duty, was disabled or died from a disease or injury incurred or aggravated in line



33

of duty during active duty for training, or was disabled or died from any injury in-
curred or aggravated in line of duty or from an acute myocardial infarction, a car-
diac arrest, or a cerebrovascular accident during inactive duty training. S. 629
would eliminate these service requirements for National Guard or Reserve members
who served in such a capacity for at least 20 years. Retirement status alone would
make them eligible for Veteran status.

VA recognizes that the National Guard and Reserves have admirably served this
country and in recent years have played an even greater role in our Nation’s over-
seas conflicts. Nevertheless, VA does not support this bill because it represents a
departure from active service as the foundation for Veteran status. This bill would
extend Veteran status to those who never performed active military, naval, or air
service, the very circumstance which qualifies an individual as a Veteran. Thus, this
bill would equate longevity of reserve service with the active service long ago estab-
lished as the hallmark for Veteran status.

VA estimates that there would be no additional benefit or administrative costs as-
sociated with this bill if enacted.

S. 674

S. 674, the “Accountability for Veterans Act of 2013,” would require responses
within a fixed period of time from the heads of covered Federal agencies when the
Secretary of Veterans Affairs requests information necessary to adjudicate claims
for benefits under laws administered by the Secretary. Covered agencies would in-
clude the Department of Defense (DOD), the Social Security Administration (SSA),
and the National Archives and Records Administration (NARA).

The bill would require covered agencies to provide VA with requested Federal
records within 30 days or submit to VA the reason why records cannot be obtained
within 30 days, along with an estimate as to when the records could be furnished.
If VA does not receive the records within 15 days after the estimated date, then VA
would resubmit such request and the agency must, within 30 days, furnish VA with
the records or provide an explanation of why the records have not been provided
and an estimate of when the records will be provided. The bill would also require
VA to provide notices to the claimant regarding the status of the records requests
and to submit a semiannual report to the Senate and House Committees on Vet-
erans’ Affairs regarding the progress of records requests for the most recent 6-
month period.

VA appreciates this effort to accelerate the response times when VA requests
records from Federal agencies that are necessary to adjudicate disability claims.
However, VA opposes this bill because adequate measures are already in place to
facilitate expeditious transfer of records from the identified covered agencies.

Under a recent Memorandum of Understanding (MOU) between VA and DOD,
DOD provides VA, at the time of a Servicemember’s discharge, a 100-percent-com-
plete service treatment and personnel record in an electronic, searchable format. As
this MOU applies to the 300,000 annually departing Active Duty, National Guard,
and Reserve Servicemembers, it represents a landmark measure that will signifi-
cantly contribute to VA’s efforts to achieve its 125-day goal to complete disability
compensation claims.

VA also continues to work with SSA to enhance information sharing through
SSA’s Web-based portal, Government to Government Services Online (GSO). VA and
SSA officials confer weekly to develop strategies to allow VA to more quickly obtain
SSA medical records needed for VA claims. As a result, SSA is now directly
uploading electronic medical records into VBA’s electronic document repository at
several regional offices (RO). These improvements are reducing duplication and
streamlining the records transmittal and review processes. VA will continue with
a phased nationwide deployment of this initiative for our new paperless processing
system, beginning with the San Juan Regional Office.

VA is also concerned about the requirement to notify the claimant of the status
of records requests. Although these extra administrative steps would provide addi-
tional information to claimants, they also require more work of claims processors
and thus reduce claims processing capacity in ROs. VA wishes to concentrate its re-
sources on eliminating the disability claims backlog.

There are no mandatory costs associated with this proposal. The discretionary
costs associated with this bill cannot be determined, given the speculative nature
of estimating what additional actions would be required of other Federal agencies.

S. 690

S. 690, the “Filipino Veterans Fairness Act of 2013,” would expand VA benefits
provided for Filipino Veterans of World War II.
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Current law at section 107 of title 38, United States Code, addresses Filipino Vet-
erans of World War II and restricts entitlement to VA benefits as compared to U.S.
military Veterans. Section 107 states that certain service is deemed not to be “active
military, naval, or air service” for purposes of some VA benefits. Accordingly, that
service does not satisfy the statutory definition of “Veteran” under section 101(2) of
title 38, United States Code, and persons with such service are not eligible for VA
benefits, except for those benefits specifically provided under section 107.

Section 2(a)(1) and (2) of S. 690 would convert service in the Philippine Common-
wealth Army, the Recognized Guerrillas, and the New Philippine Scouts into active
military, naval, or air service for the purpose of VA benefits. Essentially, these indi-
viduals would no longer be excluded from the statutory definition of “Veteran” in
section 101(2) of title 38, United States Code.

Section 2(a)(3) would require VA to make determinations as to whether individ-
uals claiming such service did in fact serve, taking into account any “alternative
documentation” that the Secretary determines relevant. Although the Secretary
would have discretion to determine what documentation is relevant, this require-
ment would be a departure from VA’s longstanding practice under section 3.203 of
title 38, Code of Federal Regulations, of relying on service department records,
which VA believes to be the most reliable source of service verification. This would
add an evidence-intensive step to the processing of these claims that does not exist
for other claims.

Section 2(a)(4) would relieve persons who become eligible for VA benefits under
this law from the preclusive effect of a provision of the Filipino Veterans Equity
Compensation (FVEC) law, which provided that acceptance of payments from the
fund constituted a complete release of any claims against the United States based
on the types of service qualifying for payment from the fund and described in sub-
section (a)(1) and (a)2). In other words, those who were given FVEC payments
could still file “traditional” claims for benefits under the expanded eligibility criteria
of this bill.

Although VA appreciates and values the service of Filipino Veterans, VA cannot
support S. 690 because it would effect a unique departure, for one group of claim-
ants, from the sound and generally applicable procedures for verification of service
and would accord such claimants potential entitlement to more benefits than other
Veterans, insofar as they would be eligible to receive the full range of VA benefits
in addition to the FVEC payments already received.

Based on the characterization of service as active service, this bill would confer
statutory “Veteran” status under section 101(2) of title 38, United States Code, upon
Filipino Veterans, entitling them to all VA benefits. This would not change the dol-
lar amount of previously covered benefits ($.50 for each dollar authorized); however,
full benefits under other programs, such as Education, Loan Guaranty, and those
provided by VHA may be extended to certain Filipino Veterans who are not other-
wise eligible. This has significant budgetary implications and raises issues of fair-
ness and equity given that Filipino Veterans were authorized to receive payments
from the FVEC fund. Section 2(a)(4) of this bill would rescind section 1002(h)(1) of
the American Recovery and Reinvestment Act of 2009, the legislation which author-
ized FVEC payments. This Act provided that receipt of payment under the FVEC
was a release of all claims against the United States. This bill would rescind that
release notwithstanding the receipt of FVEC payments.

VA currently relies on service department records under section 3.203 of title 38,
Code of Federal Regulations, to determine what service a claimant rendered. That
policy and the resulting procedures would be invalidated by this bill for persons
claiming this service. Section 2(a)(3) would require VA to consider alternative docu-
mentation as proof of service and make a determination on service verification. VA
believes the current requirements and processes are both reasonable and important
to maintain the integrity of this benefit program.

VA will provide its cost estimate for S. 690 for the record at a later time.

S. 695

S. 695 would amend section 322 of title 38, United States Code, to extend for 5
years (through FY 2018) the yearly $2 million appropriations authorization for VA
to pay a monthly assistance allowance to disabled Veterans who are invited to com-
pete for a slot on, or have been selected for, the U.S. Paralympic Team in an amount
equal to the monthly amount of subsistence allowance that would be payable to the
Veteran under chapter 31, title 38, United States Code, if the Veteran were eligible
for and entitled to rehabilitation under such chapter. S. 695 also would amend sec-
tion 521A of title 38 to extend for 5 years (through FY 2018) VA’s appropriations
authorization, with amounts appropriated remaining available without fiscal year
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limitation, for grants to United States Paralympics, Inc. (now the United States
Olympic Committee) to plan, develop, manage, and implement an integrated adapt-
ive sport program for disabled Veterans and disabled members of the Armed Forces.
These Paralympic programs have experienced ongoing improvement and expansion
of benefits to disabled Veterans and disabled Servicemembers, to include 115 Vet-
erans qualifying for the monthly assistance allowance, and over 1,900 Paralympic
grant events with over 16,000 Veteran participants during FY 2012. Under current
law, both authorities will expire at the end of FY 2013.

VA supports extension of these authorities, but recommends further revisions, to
improve the accessibility and equity of these programs, by extending monthly assist-
ance allowances to disabled Veterans who are invited to compete for a slot on, or
have been selected for, the United States Olympic Team (not just the Paralympic
Team) or Olympic and Paralympic teams representing the American Samoa, Guam,
Puerto Rico, the Northern Mariana Islands, and the U.S. Virgin Islands, by author-
izing grants to those Olympic and Paralympic sports entities, and by clarifying that
the current authority to award grants is to promote programs for all adaptive sports
and not just Paralympic sports.

VA estimates there would be no costs associated with implementing this bill.

S. 705

S. 705, the “War Memorial Protection Act of 2013,” would add a new section 2115
to title 36, United States Code, Chapter 21, which governs the operations of the
American Battle Monuments Commission (ABMC), to authorize the inclusion of reli-
gious symbols as part of any military memorial established or acquired by the U.S.
Government or military memorials established in cooperation with ABMC.

Presently, VA’s role in ABMC’s monument authority is limited to a single mention
in 36 U.S.C. §2105(b) that “[t]he Secretary of Veterans Affairs shall maintain works
of architecture and art built by the Commission in the National Cemetery [Adminis-
tration], as described in section 2400(b) of title 38.” The only known ABMC facility
on VA property is the Honolulu Memorial at the National Memorial Cemetery of
the Pacific.

As this bill does not mention VA, nor does VA establish U.S. Government or mili-
tary memorials, VA defers to the ABMC regarding this bill.

S. 748

S. 748, the “Veterans Pension Protection Act,” would amend sections 1522 and
1543 of title 38, United States Code, to establish in VA’s pension programs a look-
back and penalty period of up to 36 months for those claimants who dispose of re-
sources for less than fair market value that could otherwise be used for their main-
tenance.

Subsection (a) would amend the net worth limitations applicable to Veteran’s pen-
sion in section 1522 of title 38, United States Code. If a Veteran (or a Veteran’s
spouse) disposes of assets before the date of the Veteran’s pension claim, VA cur-
rently does not generally consider those assets as part of the Veteran’s net worth,
so long as the transfer was a gift to a person or entity other than a relative living
in the same household. As amended, section 1522 would provide that when a Vet-
eran (or Veteran’s spouse) disposes of “covered resources” for less than fair market
value on or after the beginning date of a 36-month look-back period, the disposal
may result in a period of ineligibility for pension. In such cases, the law would pro-
vide for a period of ineligibility for pension beginning the first day of the month in
or after which the resources were disposed of and which does not occur in any other
period of ineligibility.

Subsection (a) would also provide a method for calculating the period of ineligi-
bility for pension resulting from a disposal of covered resources at less than fair
market value. The period of ineligibility, expressed in months, would be the total
uncompensated value of all applicable covered resources disposed of by the Veteran
(or the Veteran’s spouse) divided by the maximum amount of monthly pension that
would have been payable to the Veteran under section 1513 or 1521 without consid-
eration of the transferred resources.

This subsection would also give VA authority to promulgate regulations under
which VA would consider a transfer of an asset, including a transfer to an annuity,
trust, or other financial instrument or investment, to be a transfer at less than fair
market value, if the transfer reduced the Veteran’s net worth for pension purposes
and VA determines that, under all the circumstances, the resources would reason-
ably be consumed for maintenance.

Subsection (a) would also provide that VA shall not deny or discontinue payment
of pension under sections 1513 and 1521 or payment of increased pension under
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subsections (c), (d), (e), or (f) of section 1521 on account of a child based on the pen-
alty and look-back periods established by sections (a)(2) or (b)(2) of the bill if: (1)
the claimant demonstrates to VA that the resources disposed of for less than fair
market value have been returned to the transferor; or (2) VA determines that the
denial would work an undue hardship.

Finally, subsection (a) would require VA to inform Veterans of the asset transfer
provisions of the bill and obtain information for making determinations pertaining
to such transfers.

VA supports in principle the look-back and penalty-period provisions of subsection
(a), but cannot support the bill as written because of the manner in which the
length of the penalty period would be calculated. Our reading of the bill indicates
that the method used to calculate the penalty period in proposed section
1522(a)(2)(E)(i), “the total, cumulative uncompensated value of all covered re-
sources,” could be unnecessarily punitive because VA might have determined that
only a small portion of the covered resources should have been used for the Vet-
eran’s maintenance. VA has similar concerns with language in proposed section
1522(b)(2)E)().

VA proposes, as an alternative, that the dividend under proposed section
1522(a)(2)(E)(i) be, “the total, cumulative uncompensated value of the portion of the
covered resources so disposed of by the veteran (or the spouse of the veteran) on
or after the look-back date described in subparagraph (C)(i), that the Secretary de-
termines would reasonably have been consumed for the Veteran’s maintenance;.”
We propose that similar language be used in section 1522(b)(2)(E)().

Apart from the concerns expressed regarding the method for calculating the pen-
alty period, VA supports this subsection of the bill, which would clarify current law
by prescribing that pension applicants cannot create a need for pension by gifting
assets that the applicant could use for the applicant’s own maintenance. It would
also clarify that an applicant cannot restructure assets during the 36-month period
preceding a pension application through transfers using certain financial products
or legal instruments, such as annuities and trusts. A 2012 Government Account-
ability Office study found that there is a growing industry that markets these prod-
ucts and instruments to vulnerable Veterans and survivors, potentially causing
them harm. Subsection (a) would amend the law in a manner that will authorize
VA’s implementation of necessary program integrity measures.

Subsection (b) of S. 748 would amend the net worth limitations applicable to sur-
vivor’s pension in section 1543 of title 38, United States Code. Subsection (b) of the
bill would apply to surviving spouses and surviving children the same restrictions
pertaining to disposal of covered resources at less than fair market value as would
be applied to Veterans under subsection (a). This subsection would also provide that
if the surviving spouse transferred assets during the Veteran’s lifetime that resulted
in a period of ineligibility for the Veteran, VA would apply any period of ineligibility
remaining after the Veteran’s death to the surviving spouse.

As with subsection (a), VA supports in principle the look back and penalty period
provisions of subsection (b), but cannot support the bill as written because of the
manner in which the length of the penalty period would be calculated. VA has the
same concerns with the methodology language in proposed sections 1543(a)(2)(E)(i)
and (b)(2)(E)(i) as expressed above pertaining to sections 1522(a)(2)(E)i) and
(b)2)E)G).

VA opposes carrying over a penalty based on a transfer of assets made during the
Veteran’s lifetime to a pension claim filed by a surviving spouse because it could
be potentially punitive. Under proposed paragraph (a)(2)(C) of section 1543, VA
would apply the same 36-month look-back period to surviving spouses that it applies
to Veterans. If the Veteran died soon after his or her pension claim was filed and
the surviving spouse filed a claim for pension within 36 months of the Veteran’s
pension claim, VA would evaluate resource transfers that the surviving spouse made
during the Veteran’s lifetime under section 1543(a)(2)(C). However, if the surviving
spouse did not claim pension until many years after the Veteran’s pension claim or
many years after the Veteran’s death, under proposed section 1543(a)(2)(F), VA
would apply the remainder of any penalty period assessed the Veteran based on a
spouse’s pre-death transfer of assets. In applying a penalty period based on a very
old transaction to a new pension claim, this provision could be viewed as imposing
a much longer look-back period for surviving spouses than that proposed for Vet-
erans. Because VA will evaluate the surviving spouse’s claim for pension on its own
merits, VA proposes that the penalty-period carry-over provisions be eliminated.

Subsection (¢) would provide that the amendments to section 1522(a)(2), (b)(2),
and (c), and section 1543(a)(2), (a)(4), (b)(2), and (c) prescribed in the bill would take
effect one year after the date of enactment and would apply to applications filed
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after the effective date as well as to any pension redetermination occurring after the
effective date.

Subsection (d) provides for annual reports from VA to Congress, beginning not
later than two years after the date of enactment, as to: (1) the number of individuals
who applied for pension; (2) the number of individuals who received pension; and
(3) the number of individuals whose pension payments were denied or discontinued
because covered resources were disposed of for less than fair market value.

VA would not oppose inclusion of subsections (¢) and (d) if the bill were amended
as we recommend.

We lack sufficient data to estimate benefit or administrative costs associated with
this proposal.

S. 893

S. 893, the “Veterans’ Compensation Cost-of-Living Adjustment Act of 2013,”
would require the Secretary of Veterans Affairs to increase, effective December 1,
2013, the rates of disability compensation for service-disabled Veterans and the
rates of dependency and indemnity compensation (DIC) for survivors of Veterans.
This bill would increase these rates by the same percentage as the percentage by
which Social Security benefits are increased effective December 1, 2013. The bill
would not, however, account for the expiration at the end of this fiscal year of the
feature in current law that rounds down to the next lower whole dollar amount
those increases not in whole dollars. The bill would also require VA to publish the
resulting increased rates in the Federal Register.

VA strongly supports annual cost-of-living adjustments (COLA) for these impor-
tant compensation programs because they express, in a tangible way, this Nation’s
gratitude for the sacrifices made by our service-disabled Veterans and their sur-
viving spouses and children and would ensure that the value of their well-deserved
benefits will keep pace with increases in consumer prices. However, VA recommends
the current “round down” statutory provisions be extended. We recommend amend-
ing sections 1303(a) and 1104(a) of title 38, United States Code, to provide a 5-year
extension of the round-down provisions of the computation of the COLA for service-
connected disability compensation and DIC. Public Law 108-183 extended the end-
ing dates of these provisions to 2013. The extension for the COLA round down provi-
sion beyond the 2013 expiration date results in cost savings. The benefit savings to
round down the FY 2014 COLA are estimated to be $41.6 million in FY 2014,
$712.5 million for 5 years, and $2.3 billion over 10 years as a result of the
compounding effects of rounding down the COLA in subsequent years.

S. 894

S. 894 would amend section 3485(a)(4) of title 38, United States Code, extending
for 3 years (through June 30, 2016) VA’s authority to provide work-study allowances
for certain already-specified activities. Under current law, the authority is set to ex-
pire on June 30, 2013.

Public Law 107-103, the “Veterans Education and Benefits Expansion Act of
2001,” established a 5-year pilot program under section 3485(a)(4) that expanded
qualifying work-study activities to include outreach programs with State Approving
Agencies, an activity relating to the administration of a National Cemetery or a
State Veterans’ Cemetery, and assisting with the provision of care to Veterans in
State Homes. Subsequent public laws extended the period of the pilot program and,
most recently, section 101 of Public Law 111-275, the “Veterans’ Benefits Act of
2010,” extended the sunset date from June 30, 2010 to June 30, 2013.

S. 894 also would add a provision to section 3485(a) that would authorize for a
3-year period from June 30, 2013 to June 30, 2016, work-study activities to be car-
ried out at the offices of Members of Congress for such Members. Work-study par-
ticipants would distribute information about benefits and services under laws ad-
ministered by VA and other appropriate governmental and non-governmental pro-
grams to Servicemembers, Veterans, and their dependents. Work-study participants
would also prepare and process papers and other documents, including documents
to assist in the preparation and presentation of claims for benefits under laws ad-
ministered by VA.

Finally, S. 894 would require VA, not later than June 30 each year beginning with
2014 and ending with 2016, to submit a report to Congress on the work-study allow-
ances paid during the most recent 1-year period for qualifying work-study activities.
Each report would include a description of the recipients of the allowances, a list
of the locations where qualifying work-study activities were carried out and a de-
scription of the outreach conducted by VA to increase awareness of the eligibility
of such work-study activities for work-study allowances.
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VA does not oppose legislation that would extend the current expiration date of
the work-study provisions to June 30, 2016. However, we would prefer that the leg-
islation provide a permanent authorization of the work-study activities, rather than
extending repeatedly for short time periods.

has no objection to work-study participants conducting and promoting the out-
reach activities and services contemplated by the bill. We also have no objection to
work-study participants assisting in the preparation and processing of papers and
other documents, “including documents to assist in the preparation and presentation
of claims for VA benefits” under the proposed new section. However, work-study
participants would be subject to the limitations found in chapter 59 of title 38 on
representing claimants for VA benefits.

VA does not oppose submitting annual reports to Congress regarding the work-
study program.

S. 922

Section 3 of S. 922, the “Veterans Equipped for Success Act of 2013” would re-
quire VA, in collaboration with the Department of Labor (DOL), to create a 3-year
pilot program in four locations of VA’s choosing to assess the feasibility and advis-
ability of offering career transition services to eligible Veterans. Such services would
provide work experience in the civilian sector, increase participants’ marketable
skills, assist them to obtain gainful employment, and assist in integrating eligible
individuals into their local communities. These services would be available to unem-
ployed or underemployed Veterans discharged under conditions other than dishonor-
able and to members of the National Guard or Reserve Component who served at
least 180 days on active-duty within 2 years of applying for the program. Not more
than 50,000 eligible individuals would participate in this pilot program concur-
ref:ntly, and the program would be limited to participants between 18 and 30 years
of age.

Career transition services offered would include:

e Internships—Participants would receive an internship on a full-time basis with
an eligible employer as determined by VA. Among other restrictions, eligible em-
ployers would not include state or Federal Government agencies, those that derive
75 percent or more of their revenue from state and/or Federal Government, or em-
ployers that unsatisfactorily participated in the pilot previously. Such internships
would last for 1 year, and interns would be paid by VA at the greater rate of an
amount consistent with the minimum wage protections of the Fair Labor Standards
Act or if the intern was receiving it, the rate of unemployment compensation, up
to $30,000. For the purpose of health benefits and on-the-job injuries, interns would
be considered VA employees.

e Mentorship and job-shadowing—Employers would be required to provide in-
terns at least one mentor who would provide job-shadowing and career-counseling
opportunities throughout the internship.

e Volunteer opportunities—Participants in the pilot program would be required to
participate each month in a qualified volunteer activity, as determined by VA. Such
volunteer activities could include outreach, service at an institution of higher learn-
ing or for a recognized Veterans Service Organization, and/or assistance provided
to or for the benefit of Veterans in a State home or VA medical facility.

o Professional skill workshops—As part of the pilot, VA would be required to pro-
vide workshops to interns to develop and build their professional skills.

e Skills assessment—VA would be required to provide skills assessment testing
to participants to help them select an appropriate place to perform their internship.

e Additional services—VA would provide, in addition to the services outlined
above, career and job counseling, job-search assistance, follow-up services, and reim-
bursement of transportation expenses up to 75 miles.

VA could provide grants for up to four non-profit entities to administer this pilot.
The bill would require VA and DOL to conduct a joint outreach campaign to adver-
tise the pilot. VA would be authorized to develop an awards system by which exem-
plary employers and interns might be recognized.

VA would provide a report to Congress each year of the pilot containing an eval-
uation of the program, information about program participants and their intern-
ships, and intern job-placement rates, including wages and nature of employment
among other data.

VA supports initiatives to assist Veterans in obtaining meaningful employment.
While VA appreciates the intent underlying this bill, VA has several concerns with
the program outlined in this legislation, including the following:

First, the requirement that the internship pilot begin in January 2014 would cre-
ate a significant challenge. VA would have less than 1 year from enactment to, in
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addition to other tasks: conduct a study of Veteran unemployment and population
densities; select four pilot locations based on that study; create eligibility criteria for
both employers and interns; solicit and approve applications from employers; once
employers are identified, solicit and approve applications from interns; and match
interns with employers. These tasks would require extensive coordination between
VA and other stakeholders. Second, VA points out that this bill lacks specific infor-
mation on the scope of the pilot program. The bill does not specify how many interns
should be placed or how those interns should be dispersed across the four pilot loca-
tions. Additionally, the bill requires that participants be between the ages of 18 and
30. VA notes that the most recent data issued by the Bureau of Labor Statistics
shows that Veterans aged 18 to 30 comprise less than 20 percent of currently unem-
ployed Veterans. The third challenge posed by this bill is the requirement that VA
establish criteria to determine an employer’s eligibility to participate in the pilot.
Among other factors, VA must consider prior investigations by the Federal Trade
Commission (FTC), the employer’s standing with state’s business bureaus, tax delin-
quency, and the employer’s reliance on state and Federal Governments as a source
of revenue. VA would need to develop agreements with the FTC, Internal Revenue
Service, and DOL to acquire this data. Additionally, the bill requires VA to consider
whether interns comprise over 10 percent of an employer’s workforce when placing
additional interns with that employer. The language of the bill is unclear, however,
on whether 10 percent is a cap or simply a factor to consider when placing interns
in a workplace.

It would be challenging and costly for VA to create a payment system as described
in the bill. The bill would require VA to issue payments to interns, which would
require VA to determine hours worked in a given pay period, calculate salary
earned, and issue payments. VA’s current payment systems are designed to provide
benefits payments in pre-determined increments on a monthly schedule. The closest
analogous payment structure VA currently uses that could fulfill the requirements
of the bill is our work-study process. Veterans who participate in the work-study
program submit hard-copy time sheets, and VA performs a manual calculation of
benefits earned and issues payment. In order to issue payments as required by this
bill, VA would need an entirely new electronic payment system which would require
both time and funding to develop.

Most of the cost of administering the pilot would be incurred “up front” by VA.
VA would need funding to significantly expand its full-time, employment-focused
staff, develop a new IT system to provide interns’ payments, and process applica-
tions from both employers and Veterans. This issue would be further complicated
by the legislation’s restriction that no more than 5 percent of any appropriations
made be used to administer the pilot. At the outset, VA would have no data from
which to project how many Veterans may sign up for the pilot, and therefore would
not know how much funding VA could apply toward administering the program. Be-
cause we cannot predict the scope and size of the program at its outset, The Admin-
istration has already undertaken numerous efforts to address unemployment among
our Nation’s veterans. Online resources including the Veterans Job Bank and My
Next Move for Veterans help match unemployed veterans with jobs best suited to
their unique skill sets. With the new Veterans Gold Card, Post-9/11 veterans are
entitled to enhanced services and personalized case management, assessment, and
counseling at the roughly 3,000 One-Stop Career Centers located nationwide. VA
and DOL are currently piloting a newly enhanced Transition Assistance Program
designed to make sure newly separating servicemembers never become unemployed.

VA will provide a cost estimate for S. 922 at a later date.

S. 928

S. 928, the “Claims Processing Improvement Act of 2013” would amend title 38,
United States Code, to improve the processing of claims for compensation under
laws administered by the Secretary of VA, and for other purposes. VA will provide
Laicler for the record its views on sections 101,102, 104, 105, 106, and 203 of the draft

ill.

Currently, section 5103A(c)(2) of title 38, United States Code, requires VA, when
requesting records on a claimant’s behalf from a Federal department or agency, to
continue to request records until VA obtains them or it is reasonably certain that
such records do not exist or that further efforts to obtain them would be futile. VA
is rarely able to determine with certainty that particular records do not exist or that
further efforts to obtain them would be futile. Under current law, VA regional of-
fices experience significant challenges and delays in their attempts to obtain certain
non-VA Federal records, particularly service treatment records for National Guard
and Reserve members who have been activated. While VA is currently working with
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other Federal agencies to improve the process of procuring non-VA Federal records,
past efforts to obtain records from other government agencies have significantly de-
layed adjudication of pending disability claims.

Section 103 of this draft bill would provide that, when VA attempts to obtain
records from a Federal department or agency other than a component of VA itself,
it shall make not fewer than two attempts to obtain the records, unless the records
are obtained or the response to the first request makes evident that a second re-
quest would be futile. Section 103 would also ensure that if any relevant record re-
quested by VA from a Federal department or agency before adjudication is later pro-
vided, the relevant record would be treated as though it was submitted as of the
date of the original filing of the claim. This provision would streamline the process
for obtaining non-VA Federal records, would further balance the responsibilities of
VA and Veterans to obtain evidence in support of a claim, and would allow VA to
better address its pending inventory of disability claims. Section 103 would provide
a more feasible and realistic standard in this time of limited resources and bur-
geoning claim inventory, which would help ensure valuable resources are focused
most effectively on what will make a difference for faster more accurate adjudica-
tions of Veterans’ claims.

VA supports section 103 of this bill, which is similar to one of VA’s legislative pro-
posals in the FY 2014 budget submission.

No benefit costs or savings would be associated with this section.

Section 104 would amend section 5902(a)(1) of title 38, United States Code, to in-
clude “Indian tribes” with the American National Red Cross, the American Legion,
the Disabled American Veterans, the United Spanish War Veterans, and the Vet-
erans of Foreign Wars as an enumerated organization whose representatives may
be recognized by the Secretary in the preparation, presentation, and prosecution of
claims under laws administered by the Secretary.

VA does not support section 104 of S. 928. With the exception of the American
National Red Cross, which provides services generally as a charitable organization,
the organizations listed in current section 5902(a)(1) have as a primary purpose
serving Veterans. Indian tribes are not charitable organizations, nor do they have
as a primary purpose serving Veterans; therefore, VA does not believe Indian tribes
should be named among these organizations in the statute. Under this bill as draft-
ed, all Indian tribes, regardless of their size, capability, and resources to represent
VA claimants, would essentially receive similar treatment as organizations recog-
nized by VA for the purpose of providing representation to VA claimants. In other
words, under section 14.629(a) of title 38, Code of Federal Regulations, Indian tribes
could certify to VA that certain members are qualified to represent claimants before
VA for the purpose of obtaining VA accreditation for those members, despite the
tribes not meeting all the requirements for recognition under section 14.628 of title
38, Code of Federal Regulations.

Pursuant to the authority granted in section 5902(a), VA has established in sec-
tion 14.628 of title 38, Code of Federal Regulations, the requirements for recognition
of organizations to assist claimants in the preparation, presentation, and prosecu-
tion of claims under laws administered by the Secretary. Under this regulation, the
organization must, among other requirements, have as a primary purpose serving
veterans, demonstrate a substantial service commitment to Veterans, and commit
a significant portion of its assets to Veterans’ services. VA believes these are nec-
essary characteristics of an organization whose representatives will be recognized in
providing such assistance to Veterans. Indian tribes necessarily engage in a much
broader scope of governance activities and operations and, therefore, generally do
not have the Veteran-specific focus that is common to the organizations (save for
the American Red Cross) recognized pursuant to section 5902(a)(1) of title 38,
United States Code, and the VA regulations implementing that statute.

Currently, a member of an Indian tribe may request accreditation to assist Vet-
erans in the preparation, presentation, and prosecution of claims for VA benefits as
an agent or attorney under section 14.629(b) of title 38, Code of Federal Regula-
tions, or as a representative of a currently recognized Veterans Service Organiza-
tion. Thus, a member of an Indian tribe may be individually recognized by the Sec-
retary to assist Veterans despite “Indian tribes” not being included among the enu-
merated organizations in section 5902(a)(1) of title 38, United States Code.

Section 201 of the bill would amend section 7105(b)(1) of title 38, United States
Code, to require persons seeking appellate review of a VA decision to file a notice
of disagreement (NOD) within 180 days from the date VA mails such decision to
the claimant. Currently, persons challenging a decision of a VA agency of original
jurisdiction (AOJ) have one year from the date the AOJ mails the decision to initiate
an appeal to the Board of Veterans’ Appeals (Board) by filing a NOD. This provision
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\()ivould reduce the time period for initiating appellate review from one year to 180
ays.

The intent behind this provision is to allow VA to more quickly resolve claims and
appeals. Currently, VA must wait up to one year to determine if a claimant dis-
agrees with a decision on a claim for benefits. If a claimant waits until the end of
the 1-year period to file a NOD, VA is often required to re-develop the record to
ensure the evidence of record is up to date. Data support the conclusion that such
late-term development delays the resolution of the claim. If the period in which to
file a NOD were reduced, VA could more quickly finalize the administrative proc-
essing of claims not being appealed and focus resources on the processing of new
claims and appeals. Accordingly, adoption of this proposal would allow VA to more
actively manage cases and work toward a faster resolution of claims and appeals.

Because most claimants are able to quickly determine if they are satisfied with
VA’s decision on their claims and because the NOD is a relatively simple document,
enactment of this provision would not adversely affect claimants for VA benefits.
The average filing time for NODs demonstrates that most claimants file their NOD
shortly after receiving notice of VA’s decision, and, consequently, claimants would
not be adversely affected by this amendment.

VA supports this provision. VA submitted a similar proposal with the FY 2014
budget request. While this proposal is clearly a step in the right direction, VA be-
lieves that further changes are needed in what currently is an extraordinarily
lengthy and cumbersome appellate process in order to provide Veterans with timely
resolution of their appeals. VA believes there is a need to further shorten the time-
frame for Veterans to initiate appellate review to 60 days. Data show that most ap-
peals are filed within the first 30 days following notice to a claimant of VA’s decision
on a claim. We therefore believe this 60-day time period would still protect Vet-
erans’ rights to appeal VA’s decisions while bringing the appeal filing period more
in line with that of Federal district courts and the Social Security Administration,
which allows 60 days for appeal of the initial agency decision.

This proposal has no measurable monetary costs or savings. However, VA esti-
mates that enactment of the proposal would result in more expeditious adjudication
of claims because VA would not have to wait one year from the date of an adverse
decision to determine whether a claimant intended to file an appeal. Under this pro-
posal, VA would have to wait only 180 days for such determination and could there-
fore more timely process the appeal.

Section 202 would allow for greater use of video conference hearings by the Board,
while still providing Veterans with the opportunity to request an in-person hearing
if they so elect. This provision would apply to cases received by the Board pursuant
to a NOD submitted on or after the date of the enactment of the Act. VA fully sup-
ports section 202 as drafted, as this provision would potentially decrease hearing
wait times for Veterans, enhance efficiency within VA, and better focus Board re-
sources toward issuing more final decisions.

The Board has historically been able to schedule video conference hearings more
quickly than in-person hearings, saving valuable time in the appeals process for
Veterans who elect this type of hearing. In FY 2012, on average, video conference
hearings were held almost 100 days sooner than in-person hearings. Section 202
would allow both the Board and Veterans to capitalize on these time savings by giv-
ing the Board greater flexibility to schedule video conference hearings than is pos-
sible under the current statutory scheme.

Historical data also shows that there is no statistical difference in the ultimate
disposition of appeals based on the type of hearing selected. Veterans who had video
conference hearings had an allowance rate for their appeals that was virtually the
same as Veterans who had in-person hearings, only Veterans who had video con-
ference hearings were able to have their hearings scheduled much more quickly.
Section 202 would, however, still afford Veterans who want an in-person hearing
with the opportunity to specifically request one.

Enactment of section 202 could also lead to more final decisions for Veterans as
a result of increased productivity at the Board. Time lost due to travel and time
lost in the field due to appellants failing to show up for their hearing would be
greatly reduced, allowing Veterans Law Judges (VLJs) to better focus their time and
resources on issuing decisions. The time saved for VLdJs could translate into addi-
tional final Board decisions for Veterans.

Major technological upgrades to the Board’s video conference hearing equipment
over the past several years have resulted in the Board being well-positioned for the
enactment of section 202. These upgrades include the purchase of high-definition
video equipment, a state-of-the art digital audio recording system, implementation
of a virtual hearing docket, and significantly increased video conference hearing ca-
pacity. These upgrades also include expanding the video conferencing system to
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other strategic satellite sites in the continental United States, Puerto Rico, Guam,
American Samoa, and the Philippines to support Veterans living in remote areas.
Section 202 would allow the Board to better leverage these important technological
enhancements.

In short, section 202 would result in shorter hearing wait times, better focus
Board resources on issuing more decisions, and provide maximum flexibility for both
Veterans and VA, while fully utilizing recent technological improvements. VA there-
fore strongly endorses this proposal.

Section 301 of the bill would extend the authority currently provided by section
315(b) of title 38, United States Code, to maintain the operations of VA’s Manila
RO from December 31, 2013, to December 31, 2014. Maintaining an RO in the Phil-
ippines has two principal advantages. First, it is more cost effective to maintain the
facility in Manila than it would be to transfer its functions and hire equivalent
numbers of employees to perform those functions on the U.S. mainland. Because the
Manila RO employs mostly foreign nationals who receive a lower rate of pay than
U.S. Government employees, transferring that office’s responsibilities to a U.S. loca-
tion would result in increased payroll costs. Second, VA’s presence in Manila signifi-
cantly enhances its ability to manage potential fraud. In an FY 2002 study of Phil-
ippine benefit payments, the VA Inspector General stated: “VA payments in the
Philippines represent significant sums of money. That, coupled with extreme pov-
erty and a general lack of economic opportunity, fosters an environment for fraudu-
lent activity.” Relocation of claims processing for VA benefits arising from Philippine
service would result in less control of potential fraud. VA would lose the expertise
the Manila staff applies to these claims and would need time to develop such exper-
tise at a mainland site. Relocation would also diminish the RO’s close and effective
working relationship with the VHA’s Outpatient Clinic, which is essential for the
corroboration of the evidentiary record. Based on these factors, VA could not main-
tain the same quality of service to the beneficiaries and the U.S. Government if
claims processing were moved outside of the Philippines.

VA supports this provision and submitted a similar proposal with the FY 2014
budget request. VA’s version of the proposal would extend operating authority for
2 years rather than 1 year.

Thlere would be no significant benefits costs or savings associated with this pro-
posal.

Section 302 of the draft bill would amend section 1156(a)(3) of title 38, United
States Code, to extend from 6 months to 18 months the deadline after separation
or discharge from active duty by which VA must schedule a medical examination
for certain Veterans with mental disorders.

Section 1156(a)(3) currently requires VA to schedule a medical examination not
later than 6 months after the date of separation or discharge from active duty for
each Veteran “who, as a result of a highly stressful in-service event, has a mental
disorder that is severe enough to bring about the veteran’s discharge or release from
active duty.” However, an examination a mere six months after discharge may lead
to premature conclusions regarding the severity, stability, and prognosis of a Vet-
eran’s mental disorder. Six months is a relatively short period of treatment, and the
stresses of active-duty trauma and the transition to civilian life may not fully have
manifested themselves after 6 months. An examination conducted up to 18 months
after discharge is more likely to reflect an accurate evaluation of the severity, sta-
bility, and prognosis of a Veteran’s mental disorder.

VA supports section 302 of the bill, which is identical to one of VA’s legislative
proposals in the FY 2014 budget submission.

This provision will not result in cost savings or benefits.

Section 303 of the draft bill would amend section 1541(f)(1)(E) of title 38, United
States Code, to extend eligibility for death pension to certain surviving spouses of
Persian Gulf War Veterans who were married for less than 1 year; had no child
born of, or before, the marriage; and were married on or after January 1, 2001.

Section 1541 authorizes the payment of pension to the surviving spouse of a war-
time Veteran who met certain service requirements or of a Veteran who was enti-
tled to receive compensation or retirement pay for a service-connected disability
when the Veteran died. Section 1541(f) prohibits the payment of such a pension un-
less: (1) the surviving spouse was married to the Veteran for at least 1 year imme-
diately preceding the Veteran’s death; (2) a child was born of the marriage or to the
couple before the marriage; or (3) the marriage occurred before a delimiting date
specified in section 1541(f)(1). The current delimiting date applicable to a surviving
spouse of a Gulf War Veteran is January 1, 2001. Section 303 would eliminate those
restrictions and extend that delimiting date.

The Persian Gulf War Veterans’ Benefits Act of 1991 established the delimiting
marriage date of January 1, 2001, when pension eligibility was initially extended to
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surviving spouses of Veterans of the Gulf War. However, due to the duration of the
Gulf War, this date is no longer consistent with the other marriage delimiting dates
in section 1541(f)(1). Generally, these delimiting dates are set for the day following
10 years after the war or conflict officially ended, (e.g., the Korean War officially
ended on January 31, 1955; the applicable delimiting date is February 1, 1965). As
provided in section 101(33) of title 38, United States Code, the official Persian Gulf
War period, which began on August 2, 1990, is still ongoing and will end on a date
to be prescribed by Presidential proclamation or law. Revising the marriage delim-
iting date for surviving spouses of Gulf War Veterans to 10 years and 1 day after
the end of the war as prescribed by Presidential proclamation or law would make
that delimiting date consistent with the other dates in section 1541(f)(1) and would
prevent any potentially incongruous results in death pension claims based on Gulf
War service compared to claims based on other wartime service. Furthermore, be-
cause the Gulf War has not yet ended, the language in this amendment would en-
sure that a standing 10-year qualifying period will be in place for surviving spouses
seeking pension based on Gulf War service.

VA supports section 303 of the bill, which is identical to one of VA’s legislative
proposals in the FY 2014 budget submission.

Thlere would be no significant benefit costs or savings associated with this pro-
posal.

Section 304 of the draft bill would amend section 5110(1) of title 38, United States
Code, to make the effective date provision consistent with section 103(e), which pro-
vides: “The marriage of a child of a veteran shall not bar recognition of such child
as the child of the veteran for benefit purposes if the marriage is void, or has been
annulled by a court with basic authority to render annulment decrees unless the
Secretary determines that the annulment was secured through fraud by either party
or collusion.” Section 103(e) implies that a child’s marriage that is not void and has
not been annulled does bar recognition of the child as a child of the Veteran for VA
benefit purposes, even if the marriage was terminated by death or divorce. In fact,
section 8004 of the Omnibus Budget Reconciliation Act of 1990 repealed a prior pro-
vision in section 103(e) that “[t]he marriage of a child of a veteran shall not bar
the recognition of such child as the child of the veteran for benefit purposes if the
marriage has been terminated by death or has been dissolved by a court with basic
authority to render divorce decrees unless the Veterans’ Administration determines
that the divorce was secured through fraud by either party or collusion.”

Nevertheless, no amendment has been made to the corresponding effective date
provision in section 5110(1), which still provides an effective date for an award or
increase in benefits “based on recognition of a child upon termination of the child’s
marriage by death or divorce.” Section 304 of the bill would delete that provision
from section 5110(1) and make section 5110(1) consistent with section 103(e).

VA supports section 304 of the bill, which is identical to one of VA’s legislative
proposals in the FY 2014 budget submission.

There would be no costs or savings associated with this technical amendment.

Section 305 of the draft bill would amend section 704(a) of the Veterans Benefits
Act of 2003, Public Law 108-183, which authorizes VA to provide for the conduct
of VA compensation and pension examinations by persons other than VA employees
by using appropriated funds other than mandatory funds appropriated for the pay-
ment of compensation and pension. In accordance with section 704(b), VA exercises
this authority pursuant to contracts with private entities. However, under section
704(c), as amended by section 105 of the Veterans’ Benefits Improvement Act of
2008, by section 809 of the Veterans’ Benefits Act of 2010, and by section 207 of
the VA Major Construction Authorization and Expiring Authorities Extension Act
of 2012, this authority will expire on December 31, 2013.

Section 305(a) of the bill would extend VA’s authority to provide compensation
and pension examinations by contract examiners for another year. The continuation
of this authority is essential to VA’s ability to continue to provide prompt and high-
quality medical disability examinations for our Veterans. If this authority is allowed
to expire, VA will not be able to provide contracted disability examinations to Vet-
erans in need of examinations. Extending the authority for another year would en-
able VA to effectively utilize supplemental and other appropriated funds to respond
to increasing demands for medical disability examinations. Contracting for examina-
tions is essential to VA’s objective of ensuring timely adjudication of disability com-
pensation claims and allows the VHA to better focus its resources on providing
needed heath care to Veterans.

Section 305(b) of the bill would require VA to provide to the House and Senate
Committees on Veterans’ Affairs a report within 180 days of enactment of the bill.
The report would have to include extensive information regarding medical exams
furnished by VA from FY 2009 to FY 2012. Similarly, section 305(c) would require
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VA to provide a report to the same committees in the same timeframe regarding
Acceptable Clinical Evidence.

VA supports section 305(a) of this bill and submitted a similar proposal with the
FY 2014 budget request. VA’s version of the proposal would extend operating au-
thority for five years rather than one year.

VA does not oppose the reporting requirements of sections 305(b) and 305(c); how-
ever, one year rather than 180 days would provide adequate time to compile the
data needed to comply with the detailed reporting requirements and to adequately
coordinate review of the report before submission.

No benefit or administrative costs would result from enactment of this provision.

S. 939

Section 1 of this draft bill would amend section 7103 of title 38, United States
Code, to provide that the Board of Veterans’ Appeals (Board) or Agency of Original
Jurisdiction (AOJ) shall treat any document received from a person adversely af-
fected by a decision of the Board expressing disagreement with that Board decision
as a motion for reconsideration when that document is submitted to the Board or
AOJ not later than 120 days after the date of the Board decision and an appeal with
the United States Court of Appeals for Veterans Claims (Veterans Court) has not
been filed. The section would further explain that a document will not be considered
as a motion for reconsideration if the Board or AOJ determines that the document
expresses an intent to appeal the decision to the Court and forwards the document
to the Court in time for receipt before the appeal filing deadline. As explained
below, VA has several concerns with the draft legislation.

Proposed new section 7103(c)(1) would state that a document filed within 120
days of a Board decision that “expresses disagreement with such decision” shall be
treated as a motion for reconsideration. We believe this draft standard would prove
too vague and would result in an excessive amount of uncertainty for reviewers de-
termining how to classify a piece of correspondence. The Board and AOJ receive a
significant amount of correspondence on a regular basis. The fact that a piece of cor-
respondence is received at the Board or AOJ after a Board decision does not nec-
essarily mean that the appellant intends to challenge that Board decision, nor does
it necessarily indicate an expression of disagreement with a Board decision. An ap-
pellant could be contacting VA to challenge a Board decision by way of a motion
to vacate the decision, a motion to revise the decision based on clear and unmistak-
able error, or a motion for reconsideration—all types of motions that imply some
level of disagreement. Additionally, an appellant could be contacting VA after a
Board decision to file a new claim, reopen an old claim, check on the status of a
claim, or simply express a generalized complaint, without intending to initiate an
appeal. In order for Board or AOJ correspondence reviewers to be able to properly
identify an appellant’s intent from a piece of correspondence, it is not unreasonable
to require the appellant to articulate the purpose of his or her correspondence and
the result he or she is seeking. Allowing an appellant to seek reconsideration by
merely expressing disagreement with a final Board decision would not provide re-
viewers with sufficient ability to distinguish whether the appellant is seeking a mo-
tion for reconsideration or some other legitimate action, such as a motion to vacate
a Board decision or a motion to challenge based on clear and unmistakable error.
This broad standard would, in turn, result in greater uncertainty and delay in an
already heavily burdened system while benefiting few Veterans. The current pro-
posal’s broad language will likely lead to reconsideration rulings in cases where the
appellant was not seeking further appellate review and would occupy limited adju-
dicative resources, thus delaying the claims of other Veterans.

Under section 20.1001(a) of title 38, Code of Federal Regulations, a motion for re-
consideration must “set forth clearly and specifically the alleged obvious error, or
errors, of fact or law in the applicable decision, or decisions, of the Board or other
appropriate basis for requesting Reconsideration.” Further, the discretion of the
Chairman or his delegate to grant reconsideration of an appellate decision is limited
to the following grounds: (a) upon allegation of obvious error of fact or law; (b) upon
discovery of new and material evidence in the form of relevant records or reports
of the service department concerned; or (c) upon allegation that an allowance of ben-
efits by the Board has been materially influenced by false or fraudulent evidence
submitted by or on behalf of the appellant. Although VA construes all claimants’ fil-
ings liberally, under these governing regulations, a document that expresses general
disagreement with a Board decision would not be construed a motion for reconsider-
ation.

The draft legislation would, however, require VA to consider such general state-
ments of dissatisfaction or disagreement to be motions for reconsideration, thereby
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considerably broadening and weakening the standard required to render a Board de-
cision nonfinal. This could cause confusion among correspondence reviewers. In fact,
the standard contemplated by the draft legislation would be lower than the stand-
ard used to determine whether a document is a notice of disagreement (NOD) with
an AOJ decision, pursuant to section 20.201 of title 38, Code of Federal Regulations.

Moreover, the language of proposed new section 7103(c)(1) indicates that the
lower standard would only apply to documents submitted within the 120-day period
for appeal to the Veterans Court. This would essentially result in two standards
being applied to motions for reconsideration based on whether the appellant submits
the motion before or after the 120-day appeal period. Such different standards
would understandably result in confusion in determining whether a document is a
reconsideration motion.

Proposed new section 7103(c)(2) indicates that VA will not treat a submitted docu-
ment as a motion for reconsideration if VA determines that the document expresses
an intent to appeal the Board decision to the Veterans Court and forwards that doc-
ument to the court, and the court receives the document within the statutory dead-
line to appeal the Board decision. The draft legislation appears to make VA’s deter-
mination of whether a document is a motion for reconsideration or a notice of appeal
(NOA) to the Veterans Court partially contingent upon whether VA forwards the
document to the court and the court timely receives it. Yet court decisions have
found equitable tolling may apply in situations where VA timely received a misfiled
NOA, but the Veterans Court did not timely receive it. The bill would give VA the
authority to potentially take away a course of action from an appellant. The legisla-
tion would essentially provide VA with the authority to determine whether a docu-
ment is an NOA based in part on whether VA can timely forward the document to
the Veterans Court. This would prevent an appellant who timely misfiled an NOA
with VA from having an opportunity to have the court determine whether equitable
tolling applies and whether the court will accept the misfiled submission as timely.
Further, an appellant may have been seeking to file a motion for reconsideration
with the Board. However, if VA determines that a document is an NOA instead of
a motion for reconsideration, VA may inadvertently prevent an appellant from hav-
ing the Board consider his or her motion for reconsideration. Consequently, the pro-
posed legislation would pose a number of legal and practical difficulties.

Mr. Chairman, this concludes my statement. Thank you for the opportunity to ap-

pear before you today. I would be pleased to respond to questions you or the other
Members may have.
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THE SECRETARY OF VETERANS AFFAIRS
WASHINGTON

September 13,2013

The Honorable Bernard Sanders
Chairman

Committee on Veterans’ Affairs
United States Senate
Washington, DC 20510

Dear Mr. Chairman:

| am writing to provide you with the views of the Department of Veterans Affairs
(VA) on the following bills: S. 735, S. 778, S. 819, S. 863, S. 889, S. 927, sections 101,
102, 105, and 106 of S. 928, S. 930, S. 932, S. 935, S. 938, S. 944, S. 1039, and
S. 1042. These bills were included on the Senate Committee on Veterans' Affairs
agenda for its June 12, 2013, hearing, but VA was unable to provide its views in time for
that hearing. We are also providing cost estimates for S. 514, S. 894, and S. 922, as
promised during the hearing. S. 868 would affect programs or laws administered by the
Department of Defense. Respectfully, we defer to that Department's views on the bill.

We appreciate this opportunity to comment on this legislation and look forward to
working with you and the other Committee Members on these important legislative

issues.

Sincerely, .

A K‘
s

Eric K. Shinseki

Enclosure
ENCLOSURE:
VA VIEWS
S. 514

S. 514 would amend subchapter II of chapter 33, title 38, United States Code, to
provide additional educational assistance under the Post-9/11 Educational Assist-
ance Program (Post-9/11 GI Bill) to Veterans pursuing a degree in science, tech-
nology, engineering, math, or an area that leads to employment in a high-demand
occupation. The additional payment would be in an amount determined by the Sec-
retary and would be in addition to other amounts payable under chapter 33. VA pro-
vided views for this bill at the June 12, 2013, hearing.

The amount of increase in additional benefits is not specified in this legislation;
therefore, we are unable to provide an estimate for the additional benefit costs that
this legislation would incur. There are no full time equivalent (FTE) or general oper-
ating expense (GOE) costs associated with enactment of this bill.

S. 735

S. 735, the “Survivor Benefits Improvement Act of 2013,” would amend title 38,
United States Code, to improve benefits and assistance provided to surviving
spouses of Veterans under laws administered by the Secretary of VA and for other
purposes.

Section 2 of this bill would amend section 1311 of title 38, United States Code,
by extending, from 2 to 5 years, the period for increased dependency and indemnity
compensation (DIC) for surviving spouses with children. VA supports the extended
period of eligibility, subject to Congress identifying the appropriate offsets. The bill
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extends the with-children increase period by 3 additional years. Benefits costs asso-
ciated with section 2 are estimated to be $5.6 million during the first year, $72.1
million for 5 years, and $199.3 million over 10 years.

Section 3 of S. 735 would extend eligibility for DIC, heath care, and home loan
guaranty benefits to surviving spouses who remarry after age 55. Currently, such
benefits may be granted to surviving spouses who remarry after age 57. VA sup-
ports this provision because it would make consistent VA’s provision of benefits and
health care to surviving spouses. Under section 103(d)(2)(b) of title 38, United
States Code, remarriage after age 55 is not a bar to health care benefits. On Decem-
ber 16, 2003, Congress enacted the Veterans Benefits Act of 2003, which for the first
time gave certain surviving spouses the right to retain VA benefits after remarriage.
Prior law required VA to terminate those benefits upon remarriage regardless of the
age of the surviving spouse.

There will be no additional costs for health care as, under section 103(d)(2)(b) of
title 38, United States Code, remarriage after age 55 is not a bar to health care ben-
efits. Regarding costs associated with home loans, the provision would produce neg-
ligible estimated subsidy costs over 10 years because of a very small change ex-
pected in loan volume. We do not currently have an estimate of the costs associated
with additional DIC eligibility.

Section 4 of S. 735 would provide benefits to children of certain Thailand service
Veterans born with spina bifida. The Spina Bifida Health Benefits Program was
originally enacted for the birth of children with spina bifida to Vietnam Veterans
based on evidence of an increased incidence of spina bifida among Veterans exposed
to herbicides. The program was later expanded to include the children with spina
bifida of certain Veterans whom the Veterans Benefits Administration (VBA) deter-
mined had been exposed to herbicides in Korea. The proposed bill would incorporate
language from Subchapter I of Chapter 18 regarding spina bifida benefits for chil-
dren of Vietnam Veterans and from Subchapter II, section 1821, regarding spina
bifida benefits for children of Veterans with covered service in Korea. The covered
service in this proposed bill is defined as “active military, naval, or air service in
Thailand, as determined by the Secretary in consultation with the Secretary of De-
fense, during the period beginning on January 9, 1962, and ending on May 7, 1975,”
in which an individual “is determined by the Secretary, in consultation with the
Secretary of Defense, to have been exposed to a herbicide agent during such service
in Thailand.” The proposed bill goes on to define “herbicide agent” as “a chemical
in a herbicide used in support of United States and allied military operations in
Thailand, as determined by the Secretary in consultation with the Secretary of De-
fense, during the period beginning on January 9, 1962, and ending on May 7, 1975.”

VA supports section 4, pending congressional funding, which would provide bene-
fits for this population similar to the benefits offered to those eligible under the
Spina Bifida Health Care Benefits Program. However, there are several aspects that
may limit its application. The benefit it seeks to provide to children of Veterans
with Thailand service is based on the premise that the parent Veteran was exposed
to the herbicide Agent Orange with its carcinogenic element dioxin, and that this
contributed to the spina bifida. Veterans with service in Vietnam from January 9,
1962, to May 7, 1975, are presumed exposed to this herbicide based on section 1116
of title 38, United States Code. Veterans with service in certain units located on the
Korean demilitarized zone (DMZ) from April 1, 1968, to August 31, 1971, are also
given the presumption of exposure under section 3.307(a)(6)(iv) of title 38, Code of
Federal Regulations. This presumption is the basis for the child’s spina bifida bene-
fits. However, there is no presumption of Agent Orange exposure for service in Thai-
land, and DOD has stated that only commercial herbicides were used within the in-
teriors of military installations in Thailand. As a result, there is some question as
to how the proposed bill’s “covered service” in Thailand would be applied.

Although there is no applicable presumption of herbicide exposure for purposes
of identifying “covered service” in Thailand, there is some evidence supporting the
possibility that tactical herbicides, such as Agent Orange, may have been used on
the fenced-in perimeters of Thailand air bases during the Vietnam War. Some evi-
dence for this is found in the 1973 DOD document “CHECO Report: Base Defense
in Thailand,” which emphasizes the security role of herbicides within the fenced-in
perimeters, but does not specifically identify the herbicide type. As a result, VA has
given the benefit of the doubt to those Veterans who walked the perimeters as dog
handlers or security guards and has acknowledged their exposure on a direct facts-
found occupational basis. This is not the same as a legal presumption of exposure.
These Veterans would be the only ones currently recognized as having the “covered
service” that is referred to in the proposed legislation. General service in Thailand
is not considered by VA to be the “covered service” involved with this legislation.
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VA estimates that medical-care costs associated with this section would be $3.14
million in fiscal year (FY) 2014; $17.81 million over 5 years; and $56.73 million over
10 years. Benefits costs associated with this section of the bill are estimated to be
$1.8 million during the first year, $9.4 million for 5 years, and $19.8 million over
10 years.

Section 5 of S. 735 would require VA, not later than 6 months after the date of
enactment, to conduct a pilot program to assess the feasibility of providing grief
counseling services in a group retreat setting to surviving spouses of Veterans who
die while serving on active duty in the Armed Forces. The pilot program would be
carried out by the Readjustment Counseling Service (RCS). Participation would be
at the election of the surviving spouse. The pilot program would be carried out at
not fewer than six locations, including three locations where surviving spouses with
dependent children are encouraged to bring their children, and three locations
where surviving spouses with dependent children are not encouraged to bring their
children. Services provided under the pilot would include information and coun-
seling on coping with grief, information about benefits and services available to sur-
viving spouses under laws administered by VA, and other information considered
appropriate to assist a surviving spouse with adjusting to the death of a spouse.

VA supports the concept of providing readjustment counseling in retreat settings.
Initial results from similar retreat-based pilot programs operated by RCS found par-
ticipants were able to reduce symptoms and maintain a higher quality of life after
the retreat. The retreats proposed in section 5 have the potential for similar results;
however, a permissive or discretionary authority to operate such a program would
be preferable to a mandatory pilot authority. Such authority would permit VA to
determine eligible cohort participation based on criteria such as local demand and
available funding.

We estimate that the cost of the pilot would be approximately $512,730.

S. 778

S. 778 would grant VA the authority to issue a card, known as a “Veterans ID
Card,” to a Veteran that identifies the individual as a Veteran and includes a photo
and the name of the Veteran. The issuance of the card would not be premised on
receipt of any VA benefits nor enrollment in the system of annual patient enroll-
ment for VA health care established under section 1705(a) of title 38, United States
Code. The card could be used by Veterans to identify themselves as Veterans in
order to secure pharmaceuticals and consumer products offered by retailers to Vet-
erans at reduced prices.

VA understands and appreciates the purpose of this bill, to provide Veterans a
practical way to show their status as Veterans to avail themselves of the many spe-
cial programs or advantages civic-minded businesses and organizations confer upon
Veterans. However, VA does not support this bill. The same benefit to Veterans can
best be achieved by VA and DOD working with the states, the District of Columbia,
and United States territories to encourage programs for them to issue such identi-
fication cards. Those entities already have the experience and resources to issue re-
liable forms of identification.

VA is working with states on these efforts. For example, VA and the Common-
wealth of Virginia launched a program to allow Veterans to obtain a Virginia Vet-
eran’s ID Card from its Department of Motor Vehicles (DMV). The program will
help thousands of Virginia Veterans identify themselves as Veterans and obtain re-
tail and restaurant discounts around the state. On May 30, 2012, the program was
launched in Richmond, and a DMV “2 Go” mobile office was present to process Vet-
erans’ applications for the cards.

Virginia Veterans may apply for the cards in person at any Virginia DMV cus-
tomer service center, at a mobile office, or online. Each applicant presents an unex-
pired Virginia driver’s license or DMV-issued ID card, a Veterans ID card applica-
tion, his or her DOD Form DD-214, DD-256, or WD AGO document, and $10. The
card, which does not expire, is mailed to the Veteran and should arrive within a
week. In the meantime, the temporary Veterans ID card received at the time of the
in-person application can be used as proof of Veteran status.

Other jurisdictions can use this model to establish similar programs without cre-
ating a new program within VA that may not be cost-efficient. It is not known
whether enough Veterans would request the card to make necessary initial invest-
ments in information technology and training worthwhile.

In addition, a VA-issued card could create confusion about eligibility. Although
the card would not by itself establish eligibility, there could nonetheless be mis-
understandings by Veterans that a Government benefit is conferred by the card. As
the Committee knows, entitlement to some VA benefits depends on criteria other
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than Veteran status, such as service connection or level of income. Confusion may
also occur because the Veterans Health Administration (VHA) issues identification
cards to Veterans who are eligible for VA health care. Having two VA-issued cards
would pose the potential for confusion.

It is difficult to predict how many Veterans would apply for such a card. There-
fore, VA cannot provide a reliable cost estimate for S. 778.

S. 819

S. 819, the “Veterans Mental Health Treatment First Act of 2013,” would provide
the Department with significant new tools to maximize and reward a Veteran’s
therapeutic recovery from certain service-related mental health conditions, and, to
the extent possible, reduce the Veteran’s level of permanent disability from any of
the covered conditions. The goal of the legislation is to give the Veteran the best
opportunity to reintegrate successfully and productively into the civilian community.

Specifically, S. 819 would require the Secretary to carry out a mental health and
rehabilitation program for certain Veterans who have been discharged or released
from service in the active military, naval, or air service under conditions other than
dishonorable for a period of not more than 2 years, and who have been enrolled for
care in the VA health care system since before the date of enactment of this bill.
The program would be available to a Veteran who has been diagnosed by a VA phy-
sician with any of the following conditions: Post Traumatic Stress Disorder (PTSD);
depression; or anxiety disorder that is service related, as defined by the bill. The
bill would also cover a diagnosis of a substance use disorder related to service-re-
lated PTSD, depression, or anxiety. For purposes of this program, a covered condi-
tion would be considered to be service related if: (1) VA has previously adjudicated
the disability to be service-connected; or (2) the VA physician making the diagnosis
finds the condition plausibly related to the Veteran’s active service. S. 819 would
also require the Secretary to promulgate regulations identifying the standards to be
used by VA physicians when determining whether a condition is plausibly related
to the Veteran’s active military, naval, or air service.

The bill sets forth conditions of participation for the Veterans taking part in the
program. If a Veteran has not filed a VA claim for disability for the covered condi-
tion, the Veteran would have to agree not to submit a VA claim for disability com-
pensation for the covered condition for 1 year (beginning on the date the Veteran
starts the program) or until the date on which the Veteran completes his or her
treatment plan, whichever date is earlier.

If the Veteran has filed a disability claim but it has not yet been adjudicated by
the Department, the Veteran could elect either to suspend adjudication of the claim
until he or she completes treatment or to continue with the claims adjudication
process. As discussed below, the stipend amounts payable to the Veteran under the
program will depend on which election the Veteran makes.

If the Veteran has a covered condition that has been adjudicated to be service-
connected, then the individual would have to agree not to submit a claim for an in-
crease in VA disability compensation for 1 year (beginning on the date the Veteran
starts the program) or until the date the Veteran completes treatment, whichever
is earlier.

S. 819 would establish a financial incentive in the form of “wellness” stipends to
encourage participating Veterans to obtain VA care and rehabilitation before pur-
suing, or seeking additional, disability compensation for a covered condition. The
amount of the stipend would depend on the status of the Veteran’s disability claim.
If the Veteran has not filed a VA disability claim, VA would pay the Veteran $2,000
upon commencement of the treatment plan, plus $1,500 every 90 days thereafter
upon certification by the VA clinician that the Veteran is in substantial compliance
with the plan. This recurring stipend would be capped at $6,000. The Veteran would
receive an additional $3,000 at the conclusion of treatment or 1 year after the Vet-
eran begins treatment, whichever is earlier.

If the Veteran has filed a disability claim that has not yet been adjudicated, the
participating Veteran who elects to suspend adjudication of the claim until he or she
completes treatment would receive “wellness” stipends in the same amounts payable
to Veterans who have not yet filed a disability claim. If the participating Veteran
elects instead to continue with the claims adjudication process, the Veteran would
receive “wellness” stipends in the same amounts payable to Veterans whose covered
disabilities have been adjudicated and found to be service-connected: $667 payable
upon the Veteran’s commencement of treatment and $500 payable every 90 days
thereafter upon certification by the Veteran’s clinician that the individual is in sub-
stantial compliance with the plan. Recurring payments would be capped at $2,000,



50

and the Veteran would receive $1,000 when treatment is completed or 1 year after
beginning treatment, whichever is earlier.

If the Secretary determines that a Veteran participating in the program has failed
to comply substantially with the treatment plan or any other agreed-upon conditions
of the program, the bill would require VA to cease payment of future “wellness” sti-
pends to the Veteran.

Finally, S. 819 would limit a Veteran’s participation in this program to one time,
unless the Secretary determines that additional participation in the program would
assist in the remediation of the Veteran’s covered condition.

VA does not support S. 819. Although VA philosophically appreciates the purpose
of the bill and the legislator’s intent, we have concerns with its premises and are
unable to support it.

S. 819 assumes that early treatment intervention by VA health care professionals
for a covered condition would be effective in either reducing or stabilizing the Vet-
eran’s level of permanent disability from the condition, thereby reducing the amount
of VA disability benefits ultimately awarded for the condition. No data exist to sup-
port or refute that assumption.

With the exception of substance use disorders, we are likewise unaware of any
data to support or refute the bill’s underlying assumption that paying a Veteran a
“wellness” stipend will ensure the patient’s compliance with his or her treatment
program. Although there is a growing trend among health insurance carriers or em-
ployers to provide short-term financial incentives for their enrollees or employees to
participate in preventive health care programs (e.g., reducing premiums for an en-
rollee who participates in a fitness program, loses weight, or quits smoking), we are
unaware of any data establishing that these and similar financial incentives
produce long-term cost savings to the carrier or employer. It would be extremely dif-
ficult, if not impossible, to quantify savings or offsets because there is no way to
know whether a particular patient’s health status would have worsened without
VA’s intervention, and whether the intervention directly resulted in a certain or pre-
dictable total amount in health care expenditure savings. We would experience the
same difficulties trying to identify what would have been the level of disability and
costs of care for a particular Veteran had he or she not participated in the early
clinical intervention program.

The “wellness” stipends, themselves, raise several complex issues. None of VA’s
current benefits systems is equipped to administer such a novel benefit, and no cur-
rent account appears to be an appropriate funding source from which to pay the
benefit. Second, authorization of wellness benefits would be determined based solely
on adherence to the treatment/wellness program. This would place the clinician in
the position of determining whether the patient will continue to receive these
wellness benefits and would pose a significant conflict of interest which would likely
compromise the healing relationship between the patient and clinical provider.

There would be significant indirect costs as well. VHA currently lacks the infor-
mation technology infrastructure, expertise, and staff to administer monetary bene-
fits with the potential level of complexity and scale proposed in this legislation. The
challenge posed in connection with this bill would be nearly insurmountable, which
calls for a very complex, nationwide patient tracking and monitoring system that
also has the capacity to administer payments at different points in time for Vet-
erans participating in the program. The fact that the duration of each Veteran’s
treatment plan would be highly individualized would only complicate the require-
ments of such a system design, as would the fact that the bill would permit some
Veterans to receive treatment (and payment) extensions.

The cost of administering S. 819 would be potentially higher than the benefit re-
ceived by the Veteran. The maximum VA could pay any Veteran under the bill
would be $11,000; however, it is reasonable to assume that the costs associated with
designing, operating, and administering such a complex benefit program would far
surpass the actual amounts we would pay out to the Veterans (individually or collec-
tively).

S. 819 would also place practitioners in the difficult position of determining if
their patients will receive “wellness” stipends available under the program. It is
quite atypical for a VA physician’s clinical determination regarding treatment to
have direct financial implications or consequences for his or her patients. VA physi-
cians and practitioners seek to help their Veteran patients attain maximum func-
tioning as quickly as clinically possible. S. 819 would create potential conflict for our
health care practitioners. They should focus solely on issues of health care and not
feel pressure to grant requests for extensions of treatment in order to maximize the
amount of money patients receive under the program.

Additionally, it would be difficult to define “substantial compliance,” for purposes
of S. 819, in a way that is measurable and objective as well as not easily amenable
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to fraud or abuse. For instance, substantial compliance could be defined in part by
a Veteran stating that he or she took prescribed medications as ordered by the phy-
sician and VA confirming the Veteran obtained refills in a timely manner. But that
information does not actually verify that the patient in fact ingested the medication
or did so as prescribed.

There would unavoidably be some patients whose motivation for participating in
this program is strictly financial, and they would invariably find ways to circumvent
whatever criteria we established in order to receive their stipends. Although these
payments would not be sizable, they would be sufficient to entice some patients who
would not otherwise access VA’s health care system to participate in the program.
We fear these patients would cease their treatment and stop accessing needed VA
services once their treatment and payments end.

If the use of “wellness” stipends were able to produce reliable, positive results in
terms of patients’ compliance or outcomes, there may then be a demand to extend
this reward system to other VA treatment programs. We note this only to point out
that the cost implications in the out-years could be very difficult to estimate accu-
rately.

Finally, it is also troubling that S. 819 would require VA to treat specific diseases
and not the Veteran as a whole. This approach would place VA practitioners in the
difficult and untenable position of being able to identify conditions they cannot treat
under the proposed program. This would create a particularly serious ethical di-
lemma for the practitioner who knows that his or her Veteran patient has no other
access to needed health care services. In our view, authority to treat specific dis-
eases-and not the person-would be counter to the principles of patient-centered and
holistic medicine.

We do not currently have a cost estimate for S. 819.

S. 863

Section 2 of S. 863, the “Veterans Back to School Act of 2013,” would amend sec-
tion 3031 of title 38, United States Code, to repeal the time limitations on the use
of educational assistance under the Montgomery GI Bill-Active Duty (MGIB-AD)
program. Currently, pursuant to section 3031, the period for which an individual is
entitled to education assistance under the MGIB-AD program expires, generally, 10
years after the individual’s last discharge or release from active duty.

Section 2 of S. 863 would add a new subsection to section 3031 to provide that,
notwithstanding other delimiting-date provisions in that section, the period for a
“covered individual” to use MGIB-AD education benefits would expire 10 years after
the date on which the individual begins using the benefit. A “covered individual”
would be defined to be any individual whose basic pay was reduced by $100 for 12
months under paragraph (1) of section 3011, or an amount equal to $1,200 not later
than 1 year after completion of 2 years of active duty service. This legislation would
not apply to the period for using entitlement transferred under section 3020 of title
38

The amendment made by section 2 would be made effective as if the legislation
had been enacted immediately after the enactment of the Veteran’s Educational As-
sistance Act of 1984.

VA is unable to support section 2 of S. 863. Currently, a Veteran must use MGIB-
AD benefits during the 10-year period beginning on the date of his or her release
f{lom active duty. Under the proposed legislation, an individual could wait more
than

10 years before he or she begins use of the benefit. This would require VA to ad-
minister the MGIB-AD program for an unknown number of individuals for an un-
limited period of time. The MGIB-AD-eligible population is decreasing, as the 10-
year period of eligibility for Veterans with service ending prior to 2001 has passed,
and the majority of individuals with service after that date are electing to use bene-
fits under the Post-9/11 GI Bill program, which provides a 15-year eligibility period.

VA also has concerns with the effective date of the legislation. We interpret the
effective date in paragraph (c) of section 2 to mean all individuals who have not re-
ceived MGIB-AD education benefits would now be eligible and those that previously
received benefits would have their time limitation recalculated. This would require
VA to retroactively make adjustments to individual periods of eligibility, creating a
significant workload that would impact our timeliness in processing all education
claims.

VA estimates that the benefit cost associated with enactment of section 2 of the
bill would be insignificant. While section 2 would effectively extend the delimiting
date of MGIB-AD, the Secretary currently has authority under Title 38 Section 3031
to extend the delimiting date in certain circumstances. Additionally, MGIB-AD



52

usage data suggests that the majority of trainees begin receiving benefits within
three years of separation and would not require more than the current ten year de-
limiting date to use their entitlement. Finally, because MGIB-AD is a decreasing
program due to the implementation of the Post-9/11 GI Bill, we anticipate that
MGIB-AD participation will decrease below 10,000 within ten years, further mini-
mizing any impact of extending the delimiting date.

Section 3 of S. 863 would amend chapter 36 of title 38, United States Code, to
require VA, subject to the availability of appropriations, to provide funding for “of-
fices of veterans affairs” at institutions of higher learning (IHL) at which there are
inAattendance at least 50 students receiving educational assistance administered by
VA.

This legislation would require that an IHL or consortium of IHLs submit an appli-
cation to VA to determine eligibility for this program. Such application would be re-
quired to identify policies, assurances, and procedures to ensure that the funds re-
ceived by the institution would be used solely to enhance the institution’s Veterans’
education outreach program. During each academic year an institution receives pay-
ments, the THL would be required to fund an amount equal to at least the amount
of the award paid by VA. The funding for the additional expenditure could not come
from other Federal sources, and the applicant would have to submit any reports re-
quested by VA. VA would determine what information must be included in the ap-
plication and when the application should be submitted. In addition, the application
must state that the applicant will maintain an “office of veterans affairs” and use
that office for Veterans’ certification, outreach, recruitment, and special education
programs. This would include referral to educational, vocational, and personal coun-
seling for Veterans, as well as providing information for other services provided to
Veterans by VA, such as readjustment counseling; job counseling, training, and
placement services; and employment and training of Veterans.

If VA determines that an institution eligible for funding is unable to carry out
by itself any or all activities proposed in this legislation, the institution might carry
out the program activities through a consortium agreement with one or more other
IHLs in the same community. However, VA could not approve an application unless
it is determined that the applicant would implement the necessary requirements
within the first academic year in which a payment would be received.

An eligible institution would receive $100 for each person that received VA edu-
cational assistance, with a maximum amount of $150,000 to any IHL during the fis-
cal year. Six million dollars would be authorized to be appropriated for FY 2012 and
each fiscal year thereafter. If the amount appropriated for any fiscal year would not
be sufficient to pay all IHLs, the payments would be reduced. However, if any
amounts become available in any fiscal year after such reductions, the reduced pay-
ments would be increased at the same level they were reduced.

From the amounts made available for any fiscal year, VA would also be required
to set aside 1 percent or $20,000, whichever is less, for the purpose of collecting in-
formation about exemplary programs and disseminating that information to other
institutions with similar programs on their campuses. Such collection and dissemi-
nation would be completed each year. VA could not retain more than 2 percent of
the funds available for administering this program.

VA supports the intent of section 3; however, we have significant concerns about
the potential additional administrative burden that could result. In calendar year
2012, there were more than 3,100 schools with 50 or more recipients of VA edu-
cation benefits. As the Post-9/11 GI Bill continues to grow, VA can expect the num-
ber of schools with 50 or more recipients to increase. During FY 2012, there were
646,302 students who received Post-9/11 GI Bill benefits, which is an increase of
16.4 percent over FY 2011. VA would need to provide staffing to administer and
process the number of applications received for this program. Additionally, VA
would need to establish a method of reporting and tracking the success of these pro-
grams.

We also have concerns about the broad scope of this legislation, and how VA
would effectively administer the provisions. While the bill would require an institu-
tion to use funds solely to carry out Veterans’ education outreach programs, VA does
not have a mechanism to ensure that all funds would be used accordingly. Addition-
ally, the funding limitations by fiscal year present challenges. The risk of funding
uncertainty would jeopardize effective planning.

We note that the 2014 President’s Budget includes funding to expand the Depart-
ment’s VetSuccess on Campus initiative to a total of 94 campuses. VA is beginning
a partnership with the Corporation for National and Community Service to provide
additional support for VetSuccess on Campus counselors through AmeriCorps mem-
bers. Furthermore, as of May 29, 2013, 6,282 campuses have voluntarily agreed to
comply with the Principles of Excellence outlined in Executive Order 13607, which
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requires the schools designate a point of contact to assist Veteran and Service-
member students and their families with academic and financial advising.

This legislation authorizes appropriation of $6 million to carry out section 3 for
FY 2012 and each fiscal year thereafter. It is assumed that such funding would be
made available through the GOE account, but we request that specific language be
added to the legislation to make this clear. No benefits cost would be associated
with enactment of this section. Although the bill would authorize $6 million to carry
out this section, VA estimates GOE costs for the first year of $8 million based on
17 FTE to administer the Veterans’ education outreach program established under
section 3 (including salary, benefits, rent, supplies, equipment, payments made to
institutions of higher learning, and an outreach study). The estimated 5-year cost
would be $40 million, and the 10-year cost would be $81.2 million. In addition, VA
estimates that information technology (IT) costs to support the additional staff for
the first year would be $31,000 (this includes the IT equipment for FTE, installa-
tion, maintenance, and IT support). The estimated 5-year IT cost would be $175,000,
and the 10-year cost would be $409,000.

S. 868

S. 868, the “Filipino Veterans Promise Act,” would require the Secretary of De-
fense, in consultation with the Secretary of VA, to establish a process to determine
whether individuals claiming certain service in the Philippines during World War
II are eligible for certain benefits despite not being on the so-called “Missouri List.”
This bill affects programs and laws administered by DOD. Respectfully, we defer to
that Department’s views on this bill.

S. 889

S. 889, the “Servicemembers’ Choice in Transition Act of 2013,” would amend sec-
tion 1144 of title 10, United States Code, to improve the Transition Assistance Pro-
gram (TAP). The current law does not stipulate any requirements for TAP beyond
pﬁe-separation counseling and the Department of Labor (DOL) Employment Work-
shop.

S. 889 would mandate the following additions to TAP providing: (1) information
on disability-related employment and education protection; (2) an overview of avail-
able education benefits; and (3) testing to determine academic readiness for post-
secondary education. The deadline for implementation of these provisions would be
April 1, 2015. The bill would also require a feasibility study by VA on providing the
instruction of pre-separation counseling (described in subsection (b) of section 1142
of title 10, United States Code) at overseas locations, no later than 270 days after
the date of the enactment.

VA appreciates the strong interest and support from the Committee to ensure
that separating Servicemembers are given full and effective engagement on their
employment and training opportunities, as well as other VA benefits they have
earned. However, VA does not support this legislation. The passage of the Veterans
Opportunity to Work (VOW) to Hire Heroes Act (VOW Act) of 2011 and the intro-
duction of the President’s Veterans Employment Initiative (VEI) satisfy the intent
underlying S. 889. VA believes those efforts should be afforded an opportunity to be
fully implemented and assessed before any further legislation concerning TAP is en-
acted. Allowing agencies to proceed under current plans will provide greater flexi-
bility in implementing improvements and making adjustments based on accurate
data analysis during assessment. VA will be pleased to brief the Committee on the
improvements and enhancements that are currently being implemented as part of
the Administration’s VEIL.

VA and Federal agency partners including DOD, DOL, Department of Education,
Office of Personnel Management (OPM), and the Small Business Administration
(SBA), are currently working to develop a plan for the implementation of an en-
hanced TAP curriculum, known as Transition GPS (Goals, Plans, Success), which
was developed under the Administration’s VEL.

Current components of the Transition GPS curriculum include mandatory pre-sep-
aration counseling, service-delivered modules, enhanced VA benefits briefings, a
DOL Employment Workshop, and Servicemember-selected tracks focused on tech-
nical training, higher education, and entrepreneurship opportunities. With the im-
plementation of the Capstone event by the end of FY 2013, the Transition GPS cur-
riculum will take approximately 7 to 8 days to complete.

VA has primary responsibility in the development and delivery of the VA benefits
briefings and the Career Technical Training Track, and additional responsibilities
to support partner agencies in the development of curriculum of the higher edu-
cation track, the entrepreneurship track, and the Capstone event. The Capstone
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event is intended to serve as a standardized end-of-career experience to validate,
verify, and bolster transition training and other services to prepare for civilian ca-
reer readiness, including those delivered throughout the entire span of a Service-
member’s career, from accession to post-military civilian life.

The VA Benefits I and II Briefings are part of the current Transition GPS Cur-
riculum. During the VA Benefits I Briefing, information is provided on VA education
benefits, as well as identifying the forms and documentation necessary to access
those education benefits. The VA Benefits I Briefing also provides information on
all other benefits and services offered by VA. The Benefits II Briefing provides an
in-depth overview of VA’s disability compensation process, VA health care, and navi-
gation of the eBenefits portal, a one-stop, self-service tool providing access to all
benefits information.

Testing to determine academic readiness for post-secondary education for any
member who plans to use educational assistance under title 38 does not play a role
in how VA determines eligibility and disburses VA education benefits. VA does not
agree that this type of testing should be a part of Transition GPS, since Service-
members who are interested in pursuing post-secondary education already go
through an application process in order to determine readiness and acceptance to
accredited schools, universities, or colleges. The final determination for one’s accept-
ance to post-secondary education is the responsibility of the academic institutions.
VA believes the intent of this amendment is already being met under the revised
Transition GPS. As part of the new process, Servicemembers receive pre-separation
counseling by a representative within their respective Service, where they may re-
ceive additional guidance on appropriate next steps to include planning for a post-
secondary education.

This legislation would also mandate providing information on disability-related
employment and education protections. As VA does not have oversight on employ-
ment and education protections, we defer to our agency partners (e.g., DOL and De-
partment of Education) regarding the extent to which they address these topic areas
during Transition GPS.

Because pre-separation counseling is the responsibility of DOD, the feasibility
study on the implementation of subsection (b) of section 1142 of title 10, United
States Code, would be a new requirement for VA and would necessitate agreements
and information sharing between VA and DOD to finalize within 270 days after en-
actment.

We note that the Transition GPS curriculum is new and still being evaluated for
effectiveness and efficiency. VA is in the process of fine tuning delivery and content
to best meet Servicemembers’ needs, and additional legislation at this stage may
hinder those efforts. For these reasons, VA does not support the feasibility study.

VA estimates that, if S. 889 were enacted, costs for the first year would be $8.2
million (including salary, benefits, travel, rent, supplies, training, equipment, and
other services [including curriculum development]), 540.6 million over 5 years, and
$86.5 million over 10 years. VA estimates that IT costs for the first year would be
$0.3 million (including the IT equipment for FTE, installation, maintenance, and IT
support) $0.9 million over 5 years, and $2.0 million over 10 years.

S. 894

S. 894 would extend, through June 30, 2016, the Secretary’s authority to pay al-
lowances for certain qualifying work-study activities performed by certain individ-
uals pursuing programs of education. This bill would also amend section 3485(a)(4)
of title 38, United States Code, to add a new subparagraph to add to the list of
qualifying work-study activities certain activities performed at the offices of Mem-
bers of Congress. Finally, this bill would require VA to submit annual reports to
Congress regarding the work-study allowances paid under section 3485(a). VA pro-
vided views for this bill at the June 12, 2013, hearing.

VA estimates that, if enacted, benefit costs for S. 894 would be $572,000 during
FY 2013 and $7.4 million for the 3-year period beginning on June 30, 2013, and end-
ing on June 30, 2016. There are no additional FTE or GOE cost requirements associ-
ated with this legislation.

S. 922

Section 3 of S. 922, the “Veterans Equipped for Success Act of 2013,” would re-
quire VA, in collaboration with DOL, to create a 3-year pilot program in four loca-
tions to assess the feasibility and advisability of offering career transition services
to eligible Veterans. VA provided views for this bill at the June 12, 2013, hearing.

VA estimates that, if S. 922 were enacted, costs for the first year would be $1.9
billion (including salary, benefits, travel rent, other services, supplies, and equip-
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ment), and $6.7 billion over 4 years. VA IT costs are estimated to be $0.1 million
in the first year and $0.2 million over 4 years. IT costs include IT equipment, FTE,
installation, maintenance, systems, and IT support.

S. 927

S. 927, the “Veterans Outreach Act of 2013,” would require VA to carry out a
demonstration project to assess the feasibility and advisability of using state and
local government agencies and nonprofit organizations to increase outreach to Vet-
erans regarding VA benefits and services. VA would require additional resources,
such as manpower, funds, and space, to administer the mandated grant program,
comply with the reporting requirements, and support the advisory committee called
for in section 5 of the bill. In addition, VA has several recommendations and con-
cerns regarding particular bill language. Because of the central role of outreach in
ensuring that Veterans know of the benefits they have earned and the role of out-
reach throughout the myriad missions of VHA, VBA, and the National Cemetery
Administration, we would benefit from meeting with the Committee to discuss ongo-
ing outreach efforts and the ideas represented in this bill.

Section 2 of S. 927 would require VA to conduct a demonstration project to in-
crease coordination of outreach efforts between VA and Federal, state, and local
agencies and nonprofit organizations. In the absence of a requirement for specific
appropriations dedicated to the implementation of the bill, VA requests that, in sec-
tion 2(a), “shall” be replaced with “may.”

Section 2(a)(2) lists “nonprofit providers of health care and benefits services for
veterans” as an entity with which VA would coordinate outreach activities. VA
would like for the bill to have broad reach but would like to discuss with the Com-
mittee the different types of entities this language could cover.

Section 2(c)(3) would require the Secretary to “consider where the projects will be
carried out” and a number of other factors. VA recommends the considerations of
section 2(c)(3) be deleted and that VA be directed to include appropriate project cri-
teria, such as location and other factors, in VA implementing regulations. VA is con-
cerned that, under section 2(c)(5), which would limit awards to a single state entity
to 20 percent of all grant amounts awarded in a fiscal year, limitations would only
be established for state entities while local and nonprofit entities would not be sub-
ject such limitations. VA recommends including all eligible grantees in this para-
graph. Similarly, under section 2(d), the 50 percent matching funds requirement
would only apply to states while county, municipal, and nonprofit entities would not
have this burdensome requirement. VA recommends including all eligible grantees
in this subsection as well. Essentially, there should be one standard: matching funds
should be required for all entities or no such requirement should exist. VA already
submits a consolidated biennial report on outreach activities, and therefore rec-
ommends that, rather than requiring the annual report as prescribed by section
2(e), the biennial report already submitted address the grants called for in this pro-
posed legislation.

Section 3 would provide for cooperative agreements between the Secretary and
states on outreach activities. VA already has an existing Memorandum of Agree-
ment through the National Association of State Directors of Veterans Affairs that
encompasses the intent of this legislation. Therefore, VA recommends removing this
section.

Section 4 would provide for specific budget reporting requirements for VA’s out-
reach activities. VA administrations currently plan and track outreach budgets
without a Congressionally-mandated requirement in order to report to VA’s Office
of Public and Intergovernmental Affairs (OPIA). However, the language of section
4 would require additional collection and coordination that could represent addi-
tional expenditures for VA. Additional manpower would be required to plan, coordi-
nate, track, and report all outreach budget activities throughout VA. VA would be
glad to discuss the requirements of this section with the Committee.

Section 5 would establish an advisory committee on outreach activities in VA. Ad-
ditional resources would be required to manage, plan, coordinate, support, and re-
port on an outreach advisory committee’s activities. In addition, VA already has sev-
eral committees, such as the Advisory Committee on Minority Veterans, the Advi-
sory Committee on Women Veterans, and the Research Advisory Committee on Gulf
War Veterans’ Illnesses, which look at outreach as a component of their charters.
Should this additional advisory committee be established, VA believes that the quar-
terly consultation and reporting requirements contemplated by section 5(d) and (e)
are excessive. Most VA committees already meet two to three times annually. VA
recommends instead a biannual meeting requirement.
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Section 6 would require each VA medical center to establish an advisory board
on outreach activities. VA does not support this section of S. 927 as it would require
152 additional advisory boards, each one being a potential distracter to mission
workload.

VA is unable to estimate the costs of this bill, as they would depend upon the
scope of the grant program which, in turn, would depend upon amounts appro-
priated for such grants.

S. 928

Section 101 of S. 928, the “Claims Processing Improvement Act of 2013,” would
establish a working group to improve the employee work credit and work manage-
ment systems of VBA. Not later than 90 days after the date of the enactment of
this Act, VA would establish a working group to assess and develop recommenda-
tions for the improvement of the employee work credit and work management sys-
tems of VBA. The work group would be comprised of VA adjudicators, labor rep-
resentatives, and individuals from Veterans Service Organizations (VSOs). The
working group would develop a data-based methodology to be used in revising the
employee work credit system and a schedule by which revisions to such system
would be made, and would assess and develop recommendations for improvement
of the resource allocation model. In carrying out its duties, the working group would
review the findings and conclusions of the Secretary regarding previous studies of
the employee work credit and work management systems of VBA.

Within 180 days following establishment of the working group, VA would submit
a progress report to Congress. Within 1 year following the establishment of the
working group, VA would submit a report to Congress detailing the methodology
and schedule developed by the working group.

VA does not support section 101. VA is fully aware of the need to improve its
work credit and work management systems, but does not believe it necessary to leg-
islate a formal working group to carry out an improvement plan. VA benefited from
the Center for Naval Analyses report, mandated by section 226, Public Law 110—
389, which revealed needed improvements of VA’s work credit and management sys-
tem. It is vital that VA continue to improve its evolving claims processing system,
including the enhancement of the Veterans Benefits Management System (VBMS)
to incorporate advanced workload management functionalities. VBA’s planned fu-
ture state includes development of VBMS workload management capabilities that
are entirely electronic. The workload management capabilities of VBMS are being
developed in two steps. Currently, a working group is building the design require-
ments that will provide managers with the tools and reporting capabilities to man-
age their workload most effectively at the regional office level. Second, a national
work queue will be developed, to include the capability of routing claims automati-
cally through a pre-determined model, which will route claims based on VBA’s prior-
ities and the skill levels of our employees, essentially matching claims processors
with the “next best claim” to work based on their skill levels and areas of expertise,
as well as national workload management policies.

As VBA moves toward the full integration of the entire claims process in VBMS,
the capability to capture transactional data will allow VA to move from a points-
based work credit system dependent on employee-user input to a system that can
automatically capture employees’ transactions, activities, claims completions, and
timeliness, enabling VBA to measure performance against standards that truly re-
flect the desired outcome of timely and accurate completion of claims. VBA recog-
nizes the importance of assessing the impact of our transformational initiatives on
employees’ job requirements and appropriately adjusting the work credit system.
VBA established a new team in April 2013 to work in concert with VBMS program-
mers to ensure the requirements and functionality for employee work-credit is incor-
porated into VBMS and that a system is established that measures and manages
the work production of employees in accordance with actions required by the up-
dated claims process.

No mandatory or discretionary costs are associated with this section of the bill.

Section 102 of the bill would establish a task force on retention and training of
claims processors and adjudicators who are employed by VA and other Federal
agencies and departments. The task force would be comprised of the VA Secretary,
Director of OPM, Commissioner of the Social Security Administration, a representa-
tive from a VSO, and other individuals from institutions as the Secretary considers
appropriate. The duties of the task force would include:

(1) Identifying key skills required by claims processors and adjudicators to per-
form the duties of claims processors and adjudicators in the various claims proc-
essing and adjudication positions throughout the Federal Government;
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(2) Identifying reasons for employee attrition from claims processing positions;

(3) No later than 1 year after establishment of the task force, developing a Gov-
ernment-wide strategic and operational plan for promoting employment of Veterans
in claims processing positions in the Federal Government;

(4) Coordinating with educational institutions to develop training and programs
of education for members of the Armed Forces to prepare such members for employ-
ment in claims processing and adjudication positions in the Federal Government;

(5) Identifying and coordinating offices of DOD and VA located throughout the
United States to provide information about, and promotion of, available claims proc-
essing positions to members of the Armed Forces transitioning to civilian life and
to Veterans with disabilities;

(6) Establishing performance measures to assess the plan developed under para-
graph (3), assessing the implementation of such plan, and revising such plan as the
task force considers appropriate; and
. (7) Establishing performance measures to evaluate the effectiveness of the task

orce.

No later than 1 year after the date of the establishment of the task force, VA
would be required to submit to Congress a report on the plan developed by the task
force. Not later than 120 days after the termination of the task force, the Secretary
would be required to submit to Congress a report that assesses the implementation
of the plan developed by the task force.

VA does not support section 102 because VA already has systems and programs
in place to achieve the goals of the bill.

As VA’s claims processes evolve, VA continues to identify critical skills needed by
adjudicators. Establishing a task force to address concerns at this stage would be
premature and counterproductive as VA implements, modifies, and enhances its
transformational initiatives and automated processing systems.

With regard to development of a Government-wide strategic and operational plan
for promoting employment of Veterans in claims processing positions in the Federal
Government, VA defers to OPM. However, 73 percent of VBA’s hires this year have
been Veterans, and over 51 percent of VBA’s current workforce is Veterans. Our at-
trition rate in disability claims processing positions was only 6 percent last year and
4 percent this fiscal year through June 30. VA currently utilizes tools in regional
offices that capture reasons for attrition when employees leave Federal service. This
information is used for succession planning and future hiring at the local level.

Over the last several years, VBA has developed competency models for claims
processing positions. The models describe the knowledge, skills and abilities nec-
essary for these jobs. VBA is in the process of linking the models to training.

The linked models will guide supervisors and employees as they develop training
plans to improve capabilities and/or remediate skill deficits. Training to develop
claims processing skill requires practical application using VA systems and proc-
esses that closely guard Veterans’ privacy. Effective training requires close evalua-
tion achievable only by experts in claims processing, such as is conducted within
VA. Educational institutions are unlikely to provide meaningful development of
claims processor skills in Veterans.

The requirement to coordinate with educational institutions to develop training
and programs for members of the Armed Forces seems to contradict the rules in sec-
tion 3680A of title 38, United States Code, which prohibits VA from approving pro-
grams of education where more than 85 percent of the students enrolled are in re-
ceipt of VA education benefits. Additionally, VA has concerns that the intent of pro-
viding specific training for employment for claims processing positions may actually
limit their employment opportunities as their training would be specific to a position
and not an industry or general career field.

VA has partnered with other Federal agencies to include DOD, Department of
Education, DOL, SBA, and OPM to develop a process through redesign of the TAP
in order to achieve the President’s intent for a “career-ready military.” The redesign
provides training to enable transitioning Servicemembers to meet Career Readiness
Standards by translating military skills into Federal or private work opportunities
and better prepare Servicemembers in making a successful transition from military
to civilian life. VA is also responsible for delivering the Career Technical Training
Track (CTTT) which assists Servicemembers in developing a plan for a technical ca-
reer after departing the military. The CTTT is a 16-hour course targeted toward
Servicemembers who may not choose a 4-year education option and who are seeking
rapid employment. As part of the redesign efforts of TAP, VA partners with DOD
and the Military Services in implementing a Capstone event to verify Service-
members are career ready when departing the military. VA will provide support in
the development of a Military Life Cycle, which will incorporate Career Readiness
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Standards throughout an individual’s military career versus during the last few
months prior to separation.

There are no mandatory or discretionary costs associated with this section.

Section 105 of S. 928 would mandate a pilot program to assess the feasibility and
advisability of entering into memorandums of understanding with local governments
and tribal organizations, to include at least two tribal organizations and 10 state
or local governments, for the purpose of improving the quality of claims submitted
and assisting Veterans who may be eligible for disability compensation in submit-
ting claims.

While VA supports efforts to enhance service and benefits delivery to all cat-
egories of Veterans to include those of tribal organizations, the rationale and intent
behind this section of the bill is unclear. Therefore, VA does not support this section.
A pilot is unnecessary given that VA regularly conducts outreach to tribal organiza-
tions. Further, VA works closely with State and local governments, which employ
claims representatives to assist Veterans and their family members with filing
claims. VA regularly trains state and county personnel to ensure they are equipped
to assist Veterans in their communities.

Costs cannot be accurately estimated without understanding the scope of this pro-
vision. However, it is anticipated that additional discretionary funds would be need-
ed to administer the program and to train the local governments and tribal organi-
zations to accurately discuss VA benefit programs and assist with claims.

Section 106 of the bill would require VA, not later than 90 days after the date
of the enactment of this Act and not less frequently than quarterly thereafter
through calendar year 2015, to submit to the Senate and House Committees on Vet-
erans’ Affairs a report on the backlog of claims. The report would include the fol-
lowing elements:

(1) For each month through calendar year 2015, a projection of the following:

a. The number of claims completed;

b. The number of claims received,;

¢. The number of claims backlogged at the end of the month;

d. The number of claims pending at the end of the month; and

e. A description of the status of the implementation of initiatives carried out
by the Secretary to address the backlog.

(2) For each quarter through calendar year 2015, a projection of the average accu-
racy of disability determinations for compensation claims that require a disability
rating (or disability decision);

(3) For each month during the most recently completed quarter, the following:

a. The number of claims completed;

b. The number of claims received,;

c. The number of claims backlogged at the end of the month;

d. The number of claims pending at the end of the month; and

e. A description of the status of the implementation of initiatives carried out
by the Secretary to address the backlog.

(4) For the most recently completed quarter, an assessment of the accuracy of dis-
ability determinations for compensation claims that require a disability rating (or
disability decision).

VA does not oppose section 106. Although various data elements from this bill are
already publicly available and/or provided to Congress on a regular basis, this sec-
tion of the bill would formalize the transmission of specific performance data.

No mandatory or discretionary costs are associated with this section.

S. 930

S. 930 would add a new subsection to section 5314 of title 38, United States Code,
to delay the recovery of overpayments made by VA to individuals receiving Post-9/
11 GI Bill benefits until their last payment or payments under that program. This
new provision would not apply to individuals, who either completed the program of
education for which the debt was made or failed to attend class during the two aca-
demic semesters following the creation of the overpayment. VA would be authorized
to charge interest on the amount of indebtedness so that the delayed payment actu-
arially would be equal to the amount as if the debt were paid immediately. The new
subsection would apply to all debts created after the date of enactment and would
expire 9 years after the date of enactment.

VA does not support this bill. It would require VA to delay the collection of debts
by making deductions from the last payment or payments due to beneficiaries. VA
would not be able to project when Post-9/11 GI Bill beneficiaries would use their
benefits for the last time and the amount of the last payment. As a result, it would
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be difficult to determine when the debt should be recouped. Furthermore, with-
holding some or all the payments due to a Veteran for his/her final enrollment may
place undue financial burden on the Veteran during his/her last school term, poten-
tially putting at risk the Veteran’s ability to complete his or her program and grad-
uate. If an overpayment remains after the final payment has been withheld, that
overpayment would be the responsibility of the Veteran and would be subject to col-
lectliion through the Treasury Offset Program if the Veteran is unable to pay out of
pocket.

This legislation would not apply to individuals who fail to attend classes in a
manner consistent with “normal pursuit” of a program of education during the next
two academic semesters after such overpayment. It is not clear what is meant by
“normal pursuit” as individuals may pursue training on a part-time basis and may
take short breaks in training periods. Furthermore, the proposed legislation directs
VA to charge the individual interest for debts that must be collected. It is not clear
whether interest would accrue from the date the overpayment is created or the date
VA begins collection due to non-pursuit of training. It is also unclear whether the
debt should be deferred if the individual resumes “normal pursuit” after the debt
collection process is initiated.

VA does not believe that the potential benefits gained by deferring some Veteran
debts would outweigh the increased burden Veterans may face to repay large
amounts out-of-pocket (as there will be little to no benefits remaining) or the burden
placed on VA to administer this provision. Moreover, this legislation conflicts with
the intended spirit of the Improper Payment Elimination and Recovery Act of 2010
and the Debt Collection Improvement Act of 1996, both of which speak to proper
identification and recovery of Federal debts.

S. 930 would be effective on the date of enactment; however, its implementation
would require extensive changes to VA’s collection process, including labor-intensive
systems changes. Thus, VA would need at least 18 months from the date of enact-
ment to develop and/or amend systems to account for this change, train personnel
on the change, and inform beneficiaries.

VA estimates that enactment of S. 930 would result in benefits costs to VA of
$233 million during the first year, $1.3 billion over 5 years, and $2.4 billion over
10 years.

S. 932

S. 932, the “Putting Veterans Funding First Act of 2013,” would extend the au-
thority for advance appropriations provided in the Veterans Health Care Budget Re-
form and Transparency Act to all of VA’s discretionary accounts, effective in 2016
and in each fiscal year thereafter. We appreciate how Congressional support for VA
advance appropriations for our medical care accounts has enabled a multi-year ap-
proach to medical budget planning and ensured continued medical services for Vet-
erans. The advance medical care appropriation was designed to ensure continuity
of critical medical operations in the face of fiscal uncertainty.

A proposal to expand VA advance appropriations needs to be considered by the
Administration as part of an across-the-government review of the advantages and
disadvantages of such an approach not only for VA, but potentially other programs
and agencies. Only in the context of such a broad review could the Administration
offer an opinion on making such a change for VA. We cannot therefore offer a posi-
tion on S. 932 at this time. We very much appreciate the concern for Veterans serv-
ices reflected in the proposal and look forward to working with the Committee on
how to best maintain the provision of VA benefits and services in light of fiscal un-
certainties.

S. 935

S. 935, the “Quicker Veterans Benefits Delivery Act of 2013,” would revise stat-
utes pertaining to adjudications and payment of disability benefits.

Section 2 of this bill would prohibit VA from requesting a medical examination
when the claimant submits medical evidence or an opinion from a non-VA provider
that is competent, credible, probative, and adequate for rating purposes. Section 3
would add a third level of pre-stabilization rates under section 4.28 of title 38, Code
of Federal Regulations, that can be assigned to recently discharged Veterans. Cur-
rently, pre-stabilization rates include a 50-percent and 100-percent evaluation. This
bill proposes to add a 30-percent evaluation. In addition, the bill would create a new
“temporary minimum disability rating.” The bill would authorize such a rating for
a Veteran who has one or more disabilities not already covered under the current
temporary-rating scheme and “submits a claim for such disability that has sufficient
evidence to support a minimum disability rating.” Under section 4, VA would be au-
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thorized to issue benefits payments prior to the month for which such payments are
issued. Currently, VA issues benefits payments on the first of the month for the pre-
vious month’s entitlement.

VA does not support S. 935. VA appreciates the intent of the provisions, which
seek to provide benefits to Veterans more expeditiously. However, as written, these
provisions are, in some respects, unnecessary, unclear, and problematic to imple-
ment.

Section 2 of the bill is duplicative of existing law. This section prohibits VA from
requesting a medical examination when evidence that is submitted is adequate for
rating purposes. Section 5103A(d)(2) of title 38, United States Code, notes that an
examination or opinion is only required when the record does not contain sufficient
medical evidence to make a decision. Furthermore, section 5125 of title 38, United
States Code, explicitly notes that private examinations may be sufficient, without
conducting additional VA examinations, for adjudicating claims. VA regulations are
consistent with these statutory requirements. Therefore, this section is unnecessary
and duplicative. VA is already allowed to adjudicate a claim without an examination
if evidence is provided by the claimant that is adequate for rating purposes. There
are no costs associated with section 2.

VA does not support section 3. The intent of this provision and how it would be
implemented are unclear. The existing pre-stabilization rates, 50 percent and 100
percent, are used to compensate Veterans with severe injuries that are unstable and
which materially impair employability. The criteria for when the proposed 30-per-
cent evaluation would be used are not specified. However, generally, a rating of 30
percent indicates that an individual is able to participate in the examination process
and is capable of employment. Because the Veteran would be required to be re-ex-
amined and re-evaluated between 6 and 12 months after discharge, this provision
would inconvenience Veterans as well as require additional work on the part of
claims adjudicators and medical examiners.

To the extent the bill would create a whole new category of claimants eligible to
receive a temporary minimum disability rating, VA does not support this provision.
It is unclear how this would be implemented (i.e., whether the term “temporary
minimum disability rating” refers to the proposed 30 percent pre-stabilization rating
or whether it refers to the current minimum compensable schedular rating of 10
percent. Additionally, it is unclear what is meant by the requirement that the claim-
ant submit “sufficient evidence to support a minimum disability rating.” If inter-
preted to mean that the claimant need only submit evidence of a current disability
to be assigned a temporary rating of 30 percent, such a practice would likely result
in frequent overpayments that would later need to be adjusted. Likewise, a Veteran
with multiple disabilities would often be undercompensated. In general, establishing
temporary ratings means that cases will need to be processed twice, which is not
an efficient use of resources. Subsection (c), which directs that cases with pre-sta-
bilization ratings or temporary minimum disability ratings not be counted in the
backlog of disability claims, raises questions about how these cases would be
tracked and counted in VA’s workload and concern about data integrity. VA is un-
able to provide costs for section 3, as the provision is unclear. Additional informa-
tion concerning the criteria that would create entitlement would be required to de-
termine costs.

VA does not support section 4 of the bill, as its intent is unclear, and it could
create significant administrative burdens and costs for VA. This provision would au-
thorize the Secretary to certify benefit payments so that payments will be delivered
“before the first day of the calendar month for which such payments are issued.”
VA is already authorized to make payments prior to the first of the month whenever
the first day of the calendar month falls on a Saturday, Sunday, or legal public holi-
day. The payment VA makes on or near the first of the month is payment for the
prior month’s entitlement. If the intent of section 4 is to permit VA to make this
payment prior to the first of the month irrespective of whether that date falls on
a weekend or holiday, we recommend replacing the phrase “for which such pay-
ments are issued” with the phrase “in which such payments would otherwise be
issued.” However, if the intent is to authorize VA to deliver disability payments a
full month in advance, such a change in procedure would raise several concerns. For
a Veteran with an award that is currently ongoing, an additional month of manda-
tory funding would be required, as an extra payment would need to be made to ad-
vance payments to a month-in-advance status. Additionally, paying benefits in ad-
vance significantly increases the chances for overpayment of benefits and directly
conflicts with the spirit of the Debt Collection Improvement Act and the Improper
Payment Elimination and Recovery Improvement Act. Current processing allows VA
to prevent payments from being released if a Veteran becomes ineligible during the
month. For example, if a Veteran student drops out of school or passes away during
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the month, VA is able to amend his or her benefit award and prevent payment from
being released. Paying in advance would eliminate VA’s ability to prevent this type
of improper payment. Paying benefits prior to the month in which they are earned
would potentially result in increased overpayments.

Absent clarification as discussed above, VA opposes this section of the bill, as it
potentially would create an administrative burden and significant costs in the re-
programming of VA’s computer systems. The systems used by VA do not currently
allow prospective payments, and this section would create the need to reprogram
multiple applications.

For section 4, if the intent of the proposed bill is to release benefit payments on
the last day of the month for which they are due, rather than the first of the fol-
lowing month, as is the current practice, VA sees little impact to our internal proc-
esses or Office of Information Technology (OIT) applications. This change would re-
quire that our schedule of operations be modified by at least 1 business day to send
our bulk payment files to the Department of the Treasury earlier in the month so
payments could be delivered (by mail or electronically) on the last business day of
the month rather than the first of the following month. The Department of the
Treasury does not anticipate this potential change would be an issue with regards
to processing and releasing VA benefit payments.

However, if the intent of section 4 is to issue payments in advance of when they
are due, VA OIT systems would require significant modifications, which would take
longer than the 90-day period allowed to implement this section. For example, if the
intent is that payment for July be received prior to July 1 (e.g., June 30), rather
than August 1, the current functionality that generates the recurring or monthly
payment files would require significant changes. VBA has ten separate OIT pay-
ment applications that produce a recurring or monthly payment file that would need
to be modified. Changes of this nature would require significant OIT funding that
is not budgeted and re-prioritization of planned OIT initiatives.

If the intent of section 4 is to release benefit payments on the last day of the
month for which they are due, rather than the first of the following month as is
the current practice, there are no benefit costs or savings associated with section
4. While this provision would impact the timing of outlays, it would not affect obli-
gations. If the intent of section 4 is to issue payments in advance of when they are
due, there would be costs, including costs associated with the increased chances of
overpayments. However, more information would be required to calculate the benefit
costs in this scenario.

S. 938

S. 938, the “Franchise Education for Veterans Act of 2013,” would amend title 38
United States Code, to allow Veterans who are eligible for educational assistance
under the All-Volunteer Force Educational Assistance Program (chapter 30) or the
Post-9/11 Educational Assistance Program (chapter 33) and no longer on active
duty, to pursue training and receive educational assistance for franchise training.
The amount of educational assistance payable under this program shall be, within
any 12-month period in which training is pursued, the sum of the fees assessed by
the training establishment, a monthly housing stipend for each month of training
pursued equal to the monthly amount of the basic allowance for a Servicemember
with dependents in pay grade E-5 residing in military housing within the zip code
area of the training establishment, and a monthly stipend in the amount equal to
$83 for each month of training for books, supplies, equipment, and other educational
costs or $15,000, whichever is less.

VA supports the intent of S. 938; however, we cannot support this bill due to sig-
nificant administrative impacts and a need for further refinement in order to make
this policy executable and supportable. We are unclear how VA would determine
that the franchise training pursued by the Veteran would result in the establish-
ment of a franchise. Franchise training times vary depending on what the franchise
business requirements are (e.g., Meineke may be 4 weeks, whereas 7-Eleven may
be 2—4 weeks). VA would have to establish ways to measure the franchise training
and conduct adequate oversight to ensure compliance that is necessary for the State
Approving Agencies (SAA) to approve the training programs. It is unclear whether
any limitations should be established as to when VA should approve the individual
pursuit of the franchise training. For example, it is unclear whether VA would need
to ensure the individual who desires to open a business first provide business plans
or proof of funding in order to establish the franchise.

Due to the need to develop regulations to provide rules to administer this new
benefit type, provide training to the SAAs who will approve the training, and pro-
vide training to the field offices on processing, VA recommends that this provision
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become effective at the beginning of a fiscal year but no earlier than 12 months from
date of enactment.

VA estimates that benefit costs associated with enactment of S. 938 would be $1.5
million in the first year, $7.5 million over 5 years, and a total of $15.0 million over
10 years.

S. 944

S. 944, the “Veterans’ Educational Transition Act of 2013,” would amend section
3679 of title 38, United States Code, by adding a new subsection at the end. The
new subsection would require VA to disapprove any course offered by a public insti-
tution of higher education that does not charge Veterans and eligible dependents
pursuing a course of education with educational assistance under the All-Volunteer
Force Educational Assistance Program (chapter 30) or the Post-9/11 Educational As-
sistance Program (chapter 33), in-state tuition, and fees, regardless of their state of
residence.

Under this legislation, a “covered individual” would be a Veteran who was dis-
charged or released from a period of no less than 180 days of service in the active
military, naval, or air service less than 2 years before the date of enrollment in the
course concerned, or an individual who is entitled to assistance under section
3311(b)(9) or 3319 of title 38 by virtue of such individual’s relationship to a covered
Veteran.

S. 944 would apply to educational assistance provided for pursuit of programs of
education during academic terms that begin after July 1, 2015.

While VA is sympathetic to the issue of rising educational costs, we cannot en-
dorse this legislation until we know more about the impact. VA is concerned that
possible reductions in course offerings could be the result from this requirement,
which could negatively impact Veterans’ educational choices. In-state tuition rules
are set by individual States and are undoubtedly driven by overall fiscal factors and
other policy considerations.

Enactment of S. 944 may result in cost savings for VA because the Department
would no longer make Yellow Ribbon program payments to public institutions of
higher learning—these schools would either charge in-state tuition, negating the
need to make up the difference between in-state and out-of-state tuition, or the
school would cease to be approved for VA education benefit participation. However,
as noted above, it is difficult to project the effect of this legislation on the courses
offered by public educational institutions, so students may choose not to use their
benefits at all because of reduced educational choices.

VA estimates that benefit savings to the Readjustment Benefits account would be
$70.2 million over 5 years and $206.2 million over 10 years.

VA estimates that there would be no additional GOE administrative costs re-
quired to implement this amendment.

S. 1039

S. 1039, the “Spouses of Heroes Education Act,” would amend the Post-9/11 GI
Bill (chapter 33 of title 38, United States Code) to expand the Marine Gunnery Ser-
geant John David Fry scholarship to include spouses of members of the Armed
Forces who die in the line of duty. Currently, only children of Servicemembers who
die in the line of duty while serving on active duty in the Armed Forces are eligible
for such education benefits.

This bill would make spouses eligible for education benefits under chapter 33 for
15 years from the date of the Servicemember’s death, or the date on which the
spouse remarries, whichever comes first.

A surviving spouse who establishes chapter 33 eligibility based on this bill and
is also eligible for education benefits under the Dependents’ Educational Assistance
(chapter 35) program would have to make an irrevocable election with respect to re-
ceipt of educational assistance (under one program only).

S. 1039 also would amend section 3321(b)(4) of title 38 to specify that the period
of eligibility for a child entitled to Post-9/11 GI Bill educational assistance under
the Marine Gunnery Sergeant John David Fry scholarship expires 15 years after the
child’s eighteenth birthday.

VA supports S. 1039, subject to Congress identifying appropriate offsets for the
benefit costs. If enacted, this legislation would offer eligible surviving spouses more
generous monetary benefits than they are currently eligible to receive. Currently,
a surviving spouse of a Servicemember who dies in the line of duty may receive edu-
cation benefits under chapter 35, which include a 20-year delimiting date, 45
months of entitlement, and a current full-time monthly rate of $987. Under this leg-
islation, eligible spouses would receive full tuition and fees at a public institution
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(or the maximum amount payable at private institutions), a housing allowance, and
a books and supplies stipend of up to $1,000.

Since the benefits are greater under chapter 33 than under chapter 35, VA antici-
pates surviving spouses would elect to receive benefits under chapter 33. As a con-
sequence, this would decrease the number of chapter 35 beneficiaries.

VA estimates that, if enacted, S. 1039 would result in benefit costs to VA of $10.3
million during the first year, $67.7 million for 5 years, and $163.9 million over 10
years. No administrative or personnel costs to VA are associated with this bill. VA
IT costs are estimated to be $9.3 million. These costs include enhancements to the
Post-9/11 GI Bill Long-Term Solution. If these IT enhancements could not be imple-
mented, manual processing of claims would be required, which would result in an
overall decrease in timeliness and accuracy in processing Post-9/11 GI Bill claims.
We estimate that VA would need one year from date of enactment to implement this
change.

S. 1042

S. 1042, the “Veterans Legal Support Act of 2013,” would allow the Secretary to
provide support to one or more university law school programs that are designed
to provide legal assistance to Veterans. Funding for such programs would be derived
ft}omAamounts appropriated for or made available to the Medical Services account
of VA.

VA does not support S. 1042. While VA supports the endeavors of university law
school programs to assist Veterans in seeking VA benefits, it does not believe such
a program would be an effective use of Medical Services funds.

Under the terms of the bill, the amount that can be expended in any one year
is limited to $1 million.

RESPONSE TO POSTHEARING QUESTIONS SUBMITTED BY HON. BERNARD SANDERS TO
U.S. DEPARTMENT OF VETERANS AFFAIRS

Question 1. Section 201 of S. 928 would amend section 7105(b)(1) of title 38 to re-
quire claimants seeking appellate review of a VA decision to file a notice of disagree-
ment (NOD) within 180 days from the date VA mails such decision to the claimant.
For the last three fiscal years please provide the following:

i. Total number of notice of disagreements filed with VA;

Response.

Fiscal Year 2013: 117,472
Fiscal Year 2012: 116,802
Fiscal Year 2011: 126,665

ii. Number and percentage of notice of disagreements that were filed within 0—
30 days, 31-60 days, 61-90 days, 91-189 days, and 181-365 days.
Response.

0-30 days 31-60 days 61-90 days 91-180 days 181+ days
Number Pct. Number Pct. Number Pct. Number Pct. Number Pct.

FY 2013 40,819 | 35% | 19911 | 17% | 10336 | 9% | 17,426 | 15% | 28980 | 25%
FY 2012 .. 39,518 | 34% | 19,726 | 17% | 10,645 | 9% | 18318 | 16% | 28,595 | 24%
FY 2011 ... .| 40,025 | 32% | 20871 | 16% | 11613 | 9% | 20,199 | 16% | 33957 | 27%

Question 2. VA’s written testimony in regards to section 201 of S. 928 states
“k * * If a claimant waits until the end of the 1-year period to file a NOD, VA is
often required to re-develop the record to ensure the evidence of record is up to date.
Data support the conclusion that such late-term development delays the resolution
of the claim.”

a. What data supports the conclusion that late-term development delays resolu-
tion of the claim? Please provide this data to the Committee.

Response. There is a well-established pattern within the appeals system that the
longer an individual takes to appeal his or her decision; the more likely it is that
further development will be necessary. For example, a Veteran filing an appeal after
340 days from the decision is much more likely to have had medical treatment dur-
ing those 340 days than an individual that filed an appeal after 27 days. This re-
i}[uires VA to develop for such evidence, which in turn leads to a longer appeals reso-
ution time.
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The table below includes data pulled from VA’s Veterans Appeals Control and Lo-
cator System (VACOLS) on June 24, 2013. A review of fiscal years 2009—2012 data
reveals evidence of a direct relationship between later filing (beyond 300 days) and
longer resolution times. Notice of Disagreements (NOD) filed after 300 days took 36
days longer on average to resolve than the entire inventory of NODs, 42 days longer
than those filed between 31-60 days, and 55 days longer than those filed within 30
days.

Days from RO Decision to NOD Days to BVA Decision

Fiscal Year 2012

0-30 1,325
31-60 1,355
300+ 1,383
Average for all NODS ......occvvvevvreevieiieerinns 1,348
Fiscal Year 2011
0-30 1,175
31-60 1,182
300+ 1,228
Average for all NODS ......ccoovvevvreeriiierieeiinns 1,196
Fiscal Year 2010
0-30 1,153
31-60 1,156
300+ 1,202
Average for all NODS ......cccovvevevieviinrieniienns 1,169
Fiscal Year 2009
0-30 1,143
31-60 1,155
300+ 1,201
Average for all NODS ......ocovvvevvreeniieiieniienns 1,159

Question 3. During a discussion of the interoperability of DOD and VA medical
record systems, Mr. Murphy’s oral testimony discussed the delivery by DOD of cer-
tified complete service treatment records. VA stated that “* * * 97 percent of those
records are being delivered with a certified complete statement on top.”

a. Please provide the Committee with copies of all previous and current agree-
ments, including but not limited to the December 6, 2012, agreement and Feb-
ruary 22, 2013 amended agreement referenced in Fast Letter 13-09, between DOD
and VA on certification and transfer of service treatment records.

Response. The Fast Letter and agreements follow:
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DEPARTMENT OF VETERANS AFFAIRS
Veterans Benefits Administration
Washington, D.C. 20420

December XX, 2012

Director (00/21) In Reply Refer To: XXX
All VA Regional Offices and Centers Fast Letter XX-XX

ATTN: All Veterans Service Centers and Pension Management Centers

SUBI: Certification of Completeness of Service Treatment Records (STRs)

Purpose

The purpose of this fast letter (FL) is to inform VA Regional Offices of the Department of
Defense (DoD) policy on certifying the completeness of paper service treatment records
(STRs).

Background

In the past, the Veterans Benefits Administration (VBA) assumed, barring evidence to the
contrary, that the military services only sent complete packages of paper STRs. DoD required
the collection and shipment of all paper STRs within 45 days after separation of the
servicemember from military service. The military services only notified VBA if sending
paper STRs that were not associated with the primary medical records (i.e., late and loose
flowing documents), the paper STRs were obviously incomplete (such as lacking entrance and
exit examinations), or the paper STRs were simply unavailable for shipment.

On October 28, 2010, DoD released Instruction (DoDI) 6040.45, requiring all five military
service branches to certify that the paper STRs were complete when sent to VBA at the point
of separation from military service. It also required the military services to provide points of
contact when forwarding unassociated paper STRs to VBA.

STRs are the outpatient treatment records and discharge summaries of inpatient care only.
The STRs do not include the full inpatient treatment records or behavior health records. The
inpatient records and behavior health records will not contain a certification letter as they are
not part of the DoDI Instruction 6040.45.

Effective January 2013, the military services will began full implementation of the DoDI
instruction 6040.45.
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Procedures

The final medical treatment facility at each military service, including the National Guard and
Reserves, will now certify the completeness of all paper STRs at the point of separation from
military service, eliminating the need for unnecessary additional development.

Development for additional paper STRs should only be conducted on these certified STRs
when:

1. The Veteran alleges treatment at a specific military treatment facility for a specific
time frame and,
2. That treatment information is not included within the certified paper STRs.

A request for the needed paper STRs should be sent to the military point of contact on the
paper STRs certification letter and all follow-ups should follow the guidance outlined in the
M21-1MR 1ILiii.2.1.61 titled “General Information on Special Follow-Up by Military Records
Specialists.”

For January 1, 2013 and later separations, if the paper STR does not contain a certification
letter or the certification letter is unsigned, then

1. The Veterans Service Representative (VSR) will contact the station’s Military Records
Specialist (MRS) and request assistance in obtaining the certification letter,

2. The MRS shall review the claims folder and validate that a certification letter is
missing/unsigned from the paper STRs,

a. In instances where a certification letter would not have been required (for
separating service members in December 2012 and prior), the MRS will return
the claims folder to the VSR and explain why a certification letter was not
included with those particular paper STRs

b. In these instances where a certification letter is missing or unsigned, the MRS
will request assistance from the VA Records Management Center (RMC) via
the corporate email box VAVBASTL/RMC/STRCERT. In the email, the MRS
should:

i. Request certification of the STRs
ii. Provide the Veteran’s name, social security number, branch of military
service, and dates of service
itl. Provide the MRS contact information (phone number, fax number, and
email address)

3. The VA Regional Office will not return the paper STRs to the military service for the
certification letter.
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RMC will contact the appropriate military service point of contact (POC) via phone
and/or email and provide to the POC all of the needed information.

a. The MRS will allow 15 days for RMC to obtain the certification letter from the
military service. If RMC has not responded within the 15 days, the MRS will
follow-up with RMC at the corporate email box titled
VAVBASTL/RMC/STRCERT.

The military service will send a PDF certification letter to RMC. RMC will forward
the certification letter to the MRS.

The MRS will print and insert the certification letter into the paper STRs and, if
needed, upload the certification letter into a VBA system of record.

The MRS will return the claims folder to the VSR for further action.

Enclosures 1 through 5 are examples of the certification letters that the Departments of the
Army, Air Force and Navy, and the Marine Corps and the Coast Guard will use to certify
STRs as complete.

Applicability

These procedures only apply to separated servicemembers. Do not delay pre-separation
ratings for the purpose of obtaining certification of STRs completeness.

Questions

For questions concerning this FL, contact VAVBAWAS/CO/212A.

/S/
Thomas J. Murphy
Director
Compensation Service

/S/
David R. McLenachen
Director
Pension and Fiduciary Service

Enclosures
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Enclosure 1 — Department of the Army

(Use Official Letter Head)
Date

MEMORANDUM FOR THE DEPARTMENT OF VETERANS AFFAIRS RECORDS
MANAGEMENT CENTER OR VETERAN AFFAIRS
REGIONAL OFFICE

FROM: (Insert Sending Organization's Complete Mailing Address)
Subject: CERTIFICATION LETTER

L. These documents are forwarded via the Army Medical Department (AMEDD) Record
Processing Center to the Department of Veterans Affairs (VA) for utilization in potential claims
processing.

2. The Service Treatment Record (STR) for the Service Member identified within has been
forwarded from the final servicing Military Treatment Facility (MTF) to the AMEDD Record
Processing Center IAW DODI 6040.45. A thorough review of all known record systems was
accomplished as directed by the aforementioned instructions. As such, other than the records
enclosed herein, it has been concluded that no further records exist and the STR for the Service
Member is complete as of the date received by the ARPC. In the event additional documentation is
discovered, it will be immediately dispatched to the ARPC to be forwarded to the VA for utilization
in potential claims processing.

3. The MTF point of contact is (insert appropriate point of contact name), and can
be reached at (insert contact phone number and e-mail address
for the point of

contact listed above).

Signature Block



69

Enclosure 2 — Department of the Air Force

DEPARTMENT OF THE AIR FORCE
APPLICABLE MTF/RMU/GMU LETTERHEAD
CITY, STATE, ZIP

Date

MEMORANDUM FOR THE DEPARTMENT OF VETERANS AFFAIRS RECORDS
MANAGEMENT CENTER OR VA REGIONAL OFFICE

FROM: # MTF/RMU/GMU
Mailing Address
City. State, Zip

SUBJECT: Certification Letter to the Department of Veterans® Affairs (VA)

The Service Treatment Record (STR) for the Service Member identified within has been
forwarded from the final servicing Military Treatment Facility (MTF) to the Air Force
Personnel Center (AFPC) Health Treatment Record Central Processing Center IAW AFI
41-210, 5.7 and DoDI 6040.45. A thorough review of all known record systems was
accomplished as directed by the afore mentioned instructions. As such, other than the
records enclosed herein, it has been concluded that no further records exist and the STR
for the Service Member is complete as of the date received by AFPC. In the event
additional documentation is discovered, it will be immediately dispatched to AFPC to be
forwarded to the VA for utilization in potential claims processing.

Questions regarding this STR should be directed to the # MTF/RMU/GMU, Outpatient
Medical Records section at xxx-xxx-xxxx/email xxxxxx(@us.af.mil.

/signed//
#MTIF/RMU/GMU
Outpatient Medical Records
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Enclosure 3 — Department of the Navy

(Use Official Letter Head)
Date

MEMORANDUM FOR THE DEPARTMENT OF VETERANS AFFAIRS RECORDS
MANAGEMENT CENTER (VARMC) OR VETERAN
AFFAIRS REGIONAL OFFICE (VARO)

FROM: (Insert Sending Organization's Complete Mailing

Address) Subj: CERTIFICATION LETTER

I. These documents are forwarded via the Military Service Personnel Out-Processing
Centers to the Department of Veterans Affairs (VA) for utilization in potential claims
processing.

4. The Service Treatment Record (STR) for the Service Member identified within has been
forwarded from the final servicing Military Treatment Facility (MTF) to the Personnel Support
Detachment (PSD) IAW the Manuel of the Medical Department, Chapter 16. A thorough
review of all known record systems was accomplished as directed by the aforementioned
instructions. As such, other than the records enclosed herein, it has been concluded that no
further records exist and the service treatment record (STR) for the Service member is complete
as of the date received by the PSD. In the event additional documentation is discovered, it will
be immediately dispatched to the PSD to be forwarded to the VARMC for utilization in
potential claims processing.

5. The MTF point of contact is (insert appropriate point of contact name), and
can be reached at (insert contact phone number and e-mail
address for the point of

contact listed above).

Signature Block
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Enclosure 4 — Department of the Marine Corps

DEPARTMENT OF THE NAVY
HEADQUARTERS UNITED STATES MARINE CORPS
MANPOWER MANAGEMENT SUPPORT BRANCH (MMSB)
2008 ELLIOT ROAD
QUANTICO, VA 22134-5030 & B e o,

MMSB-16

MEMORANDUM FOR THE DEPARTMENT OF VETERANS AFFATIRS RECORDS MANAGEMENT
CENTER OR VETERANS AFFAIRS REGIONAL OFFICE

From: Commandant of the Marine Corps (MMSB-16), 2008 Elliot
Road, Quantico, VA 22134-5030

Subj: CERTIFICATION LETTER

1. These documents are forwarded via this Headquarters to the
Department of Veterans Affairs (VA) for utilization in potential
claims processing.

2. The Service Trearment Record (STR) for the Service Member
identified within has been forwarded from the final servicing
Military Treatment Facility (MTF) to this Headquarters IAW DODI
6040.45 and MCO P1900.16F. A thorough review of all known record
systems was accomplished as directed by the aforementioned
instructions. As such, other than the records enclosed herein, it
has been concluded that no further records exist and the STR for the
Service Member is complete as of the date received by this
Headquarters. In the event additional documentation is discovered,
it will be immediately forwarded to the VA for utilization in
potential claims processing.

3. Please refer any questions regarding medical documentation for this
case to Mrs. Michelle Carr at DSN 278-5606 or commercial (703} 784-
5606, or via email at michelle.d.carr@usmc.mil or Ms. Jo-Ann Lovell at
DSN 278-5600 or commercial (703) 784-5600, or via email at
joann.lovell@usmc.mil.

M. D. CARR

Human Resource Technician

By direction of the
Commandant of the Marine Corps
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Enclosure 5 — United States Coast Guard

U.S. Department of

A Commandant 2100 Second Street, S.W.

Homeland Security %f@i\s United States Coast Guard ~ Washington, DC 20593-0001
Staff Symbol: CG-1121

United States &v J Phone: (202) 475-5170

Coast Guard Fax: (202)475-5926

6000
MEMORANDUM
From: X.XXXXX, RANK Reply to
Health Services Administrator Attn of:

To:  DEPARTMENT OF VETERANS AFFAIRS RECORDS MANAGEMENT
CENTER

Subj: Certification Letter to the Department of Veterans’ Affairs (VA)

1. The Service Treatment Record (STR) for the Service Member identified within has
been forwarded from the INSERT NAME OF CLINIC IAW DoDI 6040.45. A
thorough review of all known record systems was accomplished as directed by the
aforementioned instruction. As such, other than the records enclosed herein, it has been
concluded that no further records exist and the STR for the Service Member is complete
as of the date of this memorandum. In the event additional documentation is discovered,
it will be immediately dispatched to INSERT NAME OF CLINIC to be forwarded to
the VA for utilization in potential claims processing.

2. Questions regarding this STR should be directed to the INSERT NAME OF CLINIC

Signature Block

Based on the December 6, 2012 agreement, Fast Letter 13—-09 was issued on Jan-
uary 1, 2013, and did not require service treatment records (STR) certification let-
ters to contain the Servicemember’s name and last four digits of his or her social
security number (SSN). On February 22, 2013, the agreement with DOD was
amended to require the military services to provide the name and last four digits
of the Servicemember’s SSN on each certification letter. DD Form 2963, STR Trans-
fer or Certification, was published on June 25, 2013, for implementation effective
August 1, 2013. Full implementation by the services is expected by November 1,
2013.

b. Please provide the Committee with the following information:

i. Number of service treatment records, by military department, received
since implementation of the December 6th agreement.

Response. Please see the below chart with the number of service treatment
records received by branch of service from January 2013 through June 21, 2013.

Branch of Service Jan-Mar Apr—Jun 21 Total Received

ARMY 15,074 11,374 26,448
NAVY 10,177 8,271 18,448
MARINE CORPS 9,814 6,332 16,146

AIR FORCE 8,708 8,824 17,532
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Branch of Service Jan—Mar Apr-Jun 21 Total Received
COAST GUARD 495 545 1,040
TOTAL 44,268 35,346 79,614

ii. Number of service treatment records, by military department, with certifi-
cation received since implementation of the December 6th agreement.

Response. The Records Management Center (RMC) began tracking and re-
porting STR certification compliance in April 2012. The following data was col-
lected from April 2012 through June 21, 2013.

STRs Certified STRs Certified

with /113 with 2/22/13 Total

Non-Availability
* Received

Branch of Service Letter

Guidance Guidance**
ARMY 1,134 4,335 1,942 7,411
NAVY 559 1,552 182 2,893
MARINE CORPS 198 1,829 445 2,472
AIR FORCE 908 4,574 2,592 8,074
COAST GUARD 24 117 73 214
TOTAL 2,823 12,407 5,834 21,064

*A non-availability letter is used when a complete STR is unavailable (i.e., Medical Only, Dental Only, or partial STRs).

**Letter is substantially similar to version implemented 01/01/2013, but includes Veteran’s name and last 4 of SSN

At the end of May 2013, the RMC Director and the five service branches discussed
the current process and established a way forward to ensure STRs were complete.
On June 4, 2013, the Navy posted Servicemembers at the RMC to assist with ob-
taining a certification letter for all STRs for both the Navy and Marines.

DD Form 2963, STR Transfer or Certification, was published on June 25, 2013,
for implementation effective August 1, 2013. Full implementation by the services is
expected by November 1, 2013.

iii. Number of service treatment records, by military department, with certifi-
cation received since implementation of the December 6th agreement that met
the requirements of Fast Letter 13—09.

Response. Please see the chart in the previous response.

iv. Since May 31, 2013, how many service treatment records have been re-
turned to the appropriate military service because they were not transmitted
with the required certification letter?

Response. Since May 31, 2013, 32 STRs have been returned due to lacking the
required certification letter.

c. How many service treatment records have been requested from the National
Guard or Reserves while this agreement has been in effect and how many service
treatment records have been received with the required certification?

Response. The legacy systems do not identify Veterans based on service compo-
nent (active or reserve). The reserve components do not capture whether the mem-
ber is assigned to the Guard or Reserves specifically. Although VA has the ability
to pull data from VADIR that will identify members of the Guard and Reserve, that
information does not provide how many claims require STRs.

d. If the service treatment records from one component, such as the National
Guard are certified complete, will VA take any action where a veteran reports treat-
ment during active duty with a different unit or component, but the treatment infor-
mation is not included in the certified record? If so, what actions will be taken?

Response. These records are not received as certified if the member is still serv-
ing. For those who have separated or retired, current guidance in Fast Letter 13—
09 states:

STRs are the outpatient treatment records and discharge summaries of
inpatient care only. The STRs do not include the full inpatient treatment
records or behavior health records. The inpatient records and behavior
health records will not contain a certification letter.

Development for additional paper STRs should only be conducted on
these certified STRs when:

1. The Veteran alleges treatment at a specific military treatment facility
for a specific timeframe and,
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2. That treatment information is not included within the certified paper
STRs.

A request for the needed paper STRs should be sent to the military point
of contact on the paper STRs certification letter and all follow-ups should
follow the guidance outlined in the M21-1MR III.iii.2.1.61 titled “General
Information on Special Follow-Up by Military Records Specialists.”

Question 4. VA’s written testimony indicated that the Department does not sup-
port section 104 of S. 928 on the basis that Indian tribes engage in a broad scope
of governance activities, often lack veteran-specific focus, and are not among the or-
ganizations that, by regulation, can recognize representatives to prepare, present or
prosecute claims. States and regional or local organizations can recognize represent-
atives to prepare, present or prosecute claims. Like states, some Indian tribes have
departments and offices responsible for administering benefits and services to eligi-
ble veterans, including persons who participate in VA’s tribal veteran representative
program. Given that geographical challenges can result in very little involvement
on tribal lands from organizations that have recognized representatives, please ex-
plain why Indian tribes should not be provided that same opportunity to recognize
their own representatives, under the criteria outlined in sections 14.628 and 14.629
of title 38, Code of Federal Regulations.

Response. VA’s discretionary authority to recognize national, state, and regional/
local organizations is derived from 38 United States Code (U.S.C.) §5902(a)(1). Pur-
suant to the authority granted in section 5902(a)(1), VA has established in 38 CFR
§ 14.628 requirements for recognition of organizations to assist Veterans in the prep-
aration, presentation, and prosecution of claims before VA. Under section 14.628, an
organization seeking recognition must, among other requirements, have as a pri-
mary purpose serving Veterans, demonstrate a substantial service commitment to
Veterans, and commit a significant portion of its assets to Veterans’ services. These
criteria are consistent with the purpose of VA’s recognition regulations to ensure
that claimants for VA benefits have responsible, qualified representation, 38 CFR
§14.626, and have been considered necessary characteristics of an organization that
will be recognized in providing representation to Veterans.

Under S. 928, as drafted, all Indian tribes, regardless of their size and their capa-
bility and resources to represent Veterans, and without applying for or meeting the
requirements for VA recognition applicable to other organizations seeking to rep-
resent Veterans, would be placed on a par with the five organizations specifically
identified by Congress in authorizing VA recognition of organizations and their rep-
resentatives. The draft legislation would seemingly assume that all Indian tribes
have the capability to provide qualified, responsible representation to Veterans and
are prepared to certify to VA that certain of their members are qualified to rep-
resent Veterans before VA.

Under current law, an Indian tribe Veterans service department may apply for
VA recognition as a regional or local organization and may be recognized for pur-
poses of providing representation services before VA if the organization satisfies the
requirements for recognition under section 14.628. If an Indian tribe does not cur-
rently have a Veterans service department, a particular tribe or group of tribal Vet-
erans representatives could establish a separate organization to provide representa-
tion services to Veteran members of Indian tribes with claims before VA and then
apply for VA recognition as a regional or local organization. The organization would
be required to submit information and documentation addressing each of the section
14.628 requirements. For instance, the application would have to include informa-
tion regarding the organization and its purpose, such as a charter or bylaws of the
organization; financial statements establishing the organization’s financial viability;
and the organization’s plans regarding recruitment, training, and supervision of its
representatives. If VA were to recognize such an organization, the organization
could then certify for VA accreditation members of the organization who could pro-
vide representation services to Veteran members of Indian tribes.

Also, currently, a member of an Indian tribe may request accreditation to assist
Veterans in the preparation, presentation, and prosecution of claims for VA benefits
as an agent or attorney under 38 CFR §14.629(b) or as a representative of a cur-
rently recognized Veterans Service Organization under 38 CFR § 14.629(a).

Nonetheless, to the extent the intent is that the proposed legislation explicitly
provide a means for Indian tribe Veterans service departments to seek VA recogni-
tion in a manner similar to state Veterans affairs departments, and to expressly au-
thorize VA to recognize particular Indian tribe Veterans service departments for
purposes of providing representation services if the organizations apply for VA rec-
ognition and meet the requirements for recognition under section 14.628, the inser-
tion of “, including organizations of Indian tribes (as defined in section 4 of the In-
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dian Self-Determination and Education Assistance Act (25 U.S.C. 450(b)),” after
“and such other organizations” in section 5902(a)(1) would achieve that purpose and
would be consistent with VA’s current practice with respect to recognizing national,
state, and regional or local Veterans organizations to ensure the provision of quali-
fied, responsible representation to claimants for VA benefits.

Question 5. Unlike the Medicaid program, VA’s pension program does not have
any set aside of assets for the spouse of an institutionalized veteran who is residing
in a health care facility. VHA has allowed a set aside of assets for the spouse of
a veteran receiving health care in a long term care facility when assessing co-pay-
ments. VHA recently proposed amending their asset exclusion for a spouse residing
in the community to match the amount allowed under Medicaid. 78 FR 23702
(April 22, 2013). S. 748 does not provide community spouses of veterans asset pro-
tections similar to those afforded to Medicaid recipients or recipients of VHA long
term care. Would VA support providing similar protections to spouses provided by
VHA to VBA pensioners?

Response. While it is true that there is no express “set aside” of assets for the
spouse of an institutionalized Veteran who has applied for VA pension, VA has im-
plemented the pension program in a manner that prevents the impoverishment of
a spouse. Under current VA regulations, VA will deny pension when the “estate of
the Veteran, and of the Veteran’s spouse, are such that under all of the cir-
cumstances, it is reasonable that some part of the corpus of such estates be con-
sumed for the Veteran’s maintenance.” In determining whether it would be reason-
able to require such consumption, VA evaluates a number of factors, such as the
claimant’s income, whether property can be readily converted to cash, life expect-
ancy, number of dependents, potential rate of depletion of assets, and medical ex-
penses. This multi-factor evaluation generally provides a level of protection for
spouses of institutionalized Veterans that is near the upper limit of the Community
Spouse Resource Standard (CSRS) that Congress authorized for Medicaid. However,
current VA regulations do not prescribe a bright-line net worth limit for pension eli-
gibility that is based upon the CSRS or any other objective standard. The Veterans
Benefits Administration’s (VBA) Pension and Fiduciary (P&F) Service has drafted
regulations that would establish such a limit and provide clear notice regarding pro-
tected assets. The draft regulations are under review within VA. Accordingly, VA
is already taking steps to address Chairman Sanders’ concerns.

Question 6. VA’s testimony indicated concerns with the length and methodology
of the look back period. Please explain the impact of the effect of the bill’s method-
ology on veterans who transferred substantial assets (such as over a million dollars)
and veterans who have transferred an amount which does not exceed the asset
amount the veteran would be permitted to keep and still qualify for pension.

Response. For purposes of our response, assume that VA has established a net
worth limit of $80,000, and that one Veteran transfers $80,000 prior to applying for
pension and another transfers $1,000,000. Also assume that both Veterans trans-
ferred all of their resources and have no net worth when they apply for pension.
Under S. 748, the Veteran who transferred $80,000 would not have a penalty pe-
riod, (izvhile the Veteran who transferred $1,000,000 would have a 3-year penalty
period.

However, if the first Veteran transferred $82,000 rather than $80,000, S. 748
would prescribe a penalty period based upon the entire $82,000 (rather than on
$2,000), and the Veteran who transferred $82,000 would have the same 3-year pen-
alty period as the Veteran who transferred $1,000,000.

RESPONSE TO POSTHEARING QUESTIONS SUBMITTED BY HON. RICHARD BURR TO
U.S. DEPARTMENT OF VETERANS AFFAIRS

Question 1. If the Department of Veterans Affairs (VA) finds that veterans or
other VA beneficiaries need help with their finances, VA assigns a fiduciary to help
them and also sends their names to be included in the National Instant Criminal
Background Check System (NICS). At the hearing, VA testified that it could be a
physical disability, rather than a mental condition, that leads to assignment of a
fiduciary.

a. Of the individuals VA has sent to the NICS list, how many are suffering from
physical impairments, rather than mental ailments?

Response. To clarify, VA regulations specify that determinations of competency for
purposes of the VA fiduciary program are based on mental competency, and not on
physical disability status. The majority of VA beneficiaries on the NICS list suffer
from mental disabilities that inhibit their ability to manage their VA affairs. Some
individuals suffer from physical disabilities with co-existing mental conditions that
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affect their capacity to handle their VA financial affairs (e.g., amyotrophic lateral
sclerosis, Traumatic Brain Injury). VA does not have data on the number of incom-
petent beneficiaries who fall into this category.

b. Once their names are sent to the NICS list, are they included on that list under
the category for people with mental health conditions?

Response. Incompetent Veterans and other incompetent beneficiaries are reported
to the NICS list as mental defectives, per 18 U.S.C. 922(g)(4).

c. Under what legal authority does VA or the Department of Justice require the
names of individuals with physical disabilities to be sent to a database for individ-
uals with mental impairments?

Response. Some individuals suffer from physical disabilities with co-existing men-
tal conditions that affect their capacity to handle their VA financial affairs (e.g.,
amyotrophic lateral sclerosis, Traumatic Brain Injury). This may perhaps lead to
the need to appoint a fiduciary to manage their VA affairs. These individuals are
determined to be incompetent for VA purposes, and thus are reported to the NICS
list. The Brady Handgun Violence Prevention Act of 1993 (Public Law 103-159), as
implemented by Department of Justice regulations at 27 CFR §478.11, requires VA
to report these individuals.

Question 2. Of the individuals VA has sent to the NICS list, how many are older
than 85 years old?

Response. VA has sent information on 65,725 individuals age 85 or older to the
NICS list, including 19,627 Veterans.

Question 3. VA beneficiaries who have trouble with their finances can try to keep
their names off the NICS list by seeking relief from VA and proving they are not
a risk to public safety.

a. How many individuals have sought relief from VA through this process?

Response. Since the NICS Improvements Amendments Act of 2007(NIAA) was ef-
fective, 236 individuals have sought relief through VA from the NICS list.

b. Has VA notified all individuals with fiduciaries that this relief process exists?
If so, how was that done and how does VA gauge whether that notice was effective?

Response. Notice of the relief process is provided to an individual before and after
a rating of incompetency. VA has received 236 requests for relief, thus we believe
the notifications to be effective.

c. As of June 2012, VA had granted seven requests for relief from the NICS re-
porting requirements. How many requests have now been granted?

Response. To date, seven relief requests have been granted.

d. In July 2012, VA suspended processing requests for NICS relief so VA could
revise its policy to require anyone seeking relief to also undergo a criminal history
background check. Is that moratorium on deciding NICS relief requests still in
place? If not, when was it lifted?

Response. As of June 20, 2013, the moratorium on deciding NICS relief requests
was lifted.

e. How many NICS relief requests are currently pending and how long on average
have they been waiting for a decision?

Response. Forty relief requests are currently pending. Because processing those
requests was temporarily suspended, the average wait time rose to 292 days. Since
processing has resumed, those cases will be expeditiously processed.

f. Does VA plan to require veterans and their families to pay for the costs of any
background checks?

Response. VA does not plan to require Veterans and their families to pay for the
costs of any background checks.

g. Would a criminal history background check be required for young children who
have fiduciaries?

Response. In all cases, benefit payments to minors are made to a parent guardian,
or fiduciary on their behalf. Mental incompetency for VA purposes would only be-
come an issue for individuals age 18 or older.

h. Would a criminal history background check be required for individuals of ex-
tremely advanced age with limited mobility?

Response. All persons of age 18 or older are required to follow state and Federal
laws requiring a criminal history background check. VA requires a criminal history
for anyone before receiving a grant of relief under the NIAA.

i. Would a criminal history background check be required if VA already has clear
evidence that the veteran or family member is not dangerous?

Response. All persons of age 18 or older would be required to follow state and
Federal laws requiring a criminal history background check. VA would require a
criminal history for anyone before receiving a grant of relief under the NIAA.
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j. Please quantify the resources that VA expects to use to adjudicate these re-
quests for NICS relief, in terms of the number of hours worked, number of employ-
ees designated to work on these requests, or funding required.

Response. Each VA regional office assigns an individual or individuals to make
determinations for relief. The amount of hours worked, or funding required, would
be dependent on the volume of relief requests received in any given time period for
a particular regional office.

Question 4. Last year, the Government Accountability Office (GAO) reported that
over 200 companies are marketing financial products to veterans and their families
in order to help them qualify for need-based pension by manipulating their assets.
GAO recommended that Congress create a “look-back” period, so VA can check
whether a pension applicant moved assets before applying for pension. In response,
VA indicated that it was already drafting regulations along those lines.

a. Other than the GAO investigation, what led VA to believe a look-back period
may be necessary?

Response. VBA created its Pension and Fiduciary Service (P&F) in 2011 to im-
prove the pension program and focus on the unique needs of pension beneficiaries.
In its initial assessment of the program, which preceded GAO’s investigation, P&F
Service determined that current VA regulations did not adequately preserve the
pension program for Veterans and survivors who have an actual need. The regula-
tions permitted claimants to transfer assets prior to applying for pension, so long
as the claimant relinquished all ownership and control over the assets. In addition,
VBA had received complaints about financial planning businesses seeking to exploit
asset transfers through the marketing of certain financial products, such as annu-
ities and trusts, to Veterans and survivors. P&F Service determined that the pen-
sion program was at risk for becoming an estate planning tool rather than a needs-
based program for wartime Veterans and their survivors.

b. What is the status of those draft regulations?

Response. The regulations are under review in VA.

Question 5. There were a number of bills on the agenda that deal with the tuition
costs for veterans and their family members who are attending public institutions
of higher education.

a. How many Post-9/11 GI Bill or Montgomery GI Bill users are currently attend-
ing public institutions of higher education?

Response. While VA does not have data that will show how many Post-9/11 GI
Bill or Montgomery GI Bill users are currently attending public institutions of high-
er education, the table below shows the number of Post- 9/11 GI Bill beneficiaries
that attended public, private for-profit, and private nonprofit domestic institutions
from August 1, 2009, to January 17, 2013. Please note that the chart does not count
unique program participants.

Post-9/11 GI Bill Number Trained by
Domestic Institution Type

(August 1, 2009-January 17, 2013)

Profit Status Trainees

Public 632,005
Private profit 325,105
Private nonprofit 185,995

Total 1,143,105

b. Of those, how many are estimated to be paying more than in-state tuition
rates?

Response. VA does not have data that will show how many VA education bene-
ficiaries are paying more than in-state tuition rates.

Question 6. Section 233 of Public Law 112-56, which included the VOW to Hire
Heroes Act of 2011, entitled a veteran who had previously completed a vocational
rehabilitation program and has exhausted state unemployment benefits to an addi-
tional 12-month period of vocational rehabilitation and employment services.

a. Since this expansion has been implemented, how many veterans have been ap-
proved for the additional 12 months of entitlement and started a new vocational re-
habilitation program?

Response. Four Veterans started a new vocational program under this provision
between May 2012 and June 2013.
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b. If few have utilized it, are there other options that should be considered to im-
prove vocational rehabilitation and employment programs to meet the needs of
veterans?

Response. Before enactment of this law, Vocational Rehabilitation and Employ-
ment (VR&E) estimated that few Veterans would qualify under this provision. Most
Veterans who meet the criteria under Section 233 would already be found eligible
under existing VR&E regulations.

Question 7. S. 819, the Veterans Mental Health Treatment First Act, would
incentivize veterans to seek treatment for certain conditions, such as Post Trau-
matic Stress Disorder (PTSD). A veteran may receive an initial rating of less than
100% but, over the years, may submit claims to increase the rating if the veteran’s
symptoms deteriorate. Eventually, a veteran could be rated 100 percent disabled
and unable to work. The goal of the bill would be to provide veterans with early
treatment and, hopefully, stop or slow down the progression to the 100 percent and
unemployable determination later in life.

a. In total, how many veterans receive disability compensation from VA for PTSD?

Response. There are 625,820 Veterans currently receiving disability compensation
who have a service-connected PTSD rating, including 4,190 Veterans rated 0 percent
for PTSD.

b. How many of the current generation of veterans—those who served in Iraq and
Afghanistan—are receiving disability compensation for PTSD?

Response. Of the 625,820 Veterans currently receiving compensation who are
service-connected for PTSD, 188,903 Veterans served in Iraq and Afghanistan.

c. Please provide the Committee with the number of veterans receiving disability
compensation for PTSD since 2001. Please break this data out by the rating percent-
age.

Response. Please see Attachment A Spreadsheet.

Attachment A

Number of Veterans Service Connected for Post Traumatic Stress Disorder

Fiscal Year 0 10 20 30 40 50 60 70 80 100 Total

17,485 12 36421 11 30,59 6 26,899 34,808 147,422
17,066 17 40,879 14 35914 6 34,254 39,099 168,485
17,198 22 47,119 19 43,044 7 43,536 44,429 196,641
16871 26 51,778 21 49315 7 52,242 49,319 220,850
17,269 28 58262 21 56,790 8 60,553 53,706 247,918
18385 25 66236 30 63,649 7 66,360 56,465 272,541

21453 30 77678 27 72392 12 73,936
24166 28 90,206 27 82907 17 81,681
26,080 30 104375 33 94892 15 91,952
28272 40 120,780 36 109,393 17 105,075
31,831 54 142,634 49 128457 21 119,885
31672 64 154,107 50 152,737 26 146,835

60,066 307,321
63,668 344,667
67,296 386,300
71,252 437,224
75493 501,178
83,917 572,480

O OO NMNN = = = NN —

32,691 62 162,247 54 170,101 31 166,239 0 90,205 625,820

d. What is the average disability rating assigned when an individual first applies
for compensation for PTSD?

Response. The average degree of disability for Veterans who initially apply for
service connection for PTSD is 50 percent.

e. Can you provide the number of veterans with an initial PTSD rating less than
100% who eventually apply for an increased rating?

Response. As of June 2013, 129,035 Veterans have applied for an increased rating
for PTSD in FY 2013. Please see Sheet B of Attachment A for the number of Vet-
erans that applied for an increased rating for PT'SD by year since FY 2001.

Attachment A, Sheet B

Total Number of Unique Veterans per FY Who Applied for an
Increased PTSD Rating

Fiscal Year Total
2001 622
2002 6,463

2003 61,175
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Attachment A, Sheet B—Continued

Total Number of Unique Veterans per FY Who Applied for an
Increased PTSD Rating

Fiscal Year Total

2004 108,207
2005 117,147
2006 117,923
2007 127,596
2008 148,105
2009 173,039
2010 227,484
2011 232,716
2012 223,021

FYTD 2013 129,035

RESPONSE TO POSTHEARING QUESTIONS SUBMITTED BY HON. JON TESTER TO
U.S. DEPARTMENT OF VETERANS AFFAIRS

Question 1. Deputy Undersecretary Coy’s written testimony for S. 294 stated:
“Prior to these training initiatives, the grant rate for PTSD claims based on MST
was about 38 percent. Following the training, the grant rate rose and at the end
of February 2013 stood at about 52 percent, which is roughly comparable to the ap-
proximate 59-percent grant rate for all PTSD claims.”

a. Please provide data used by the Veterans Benefits Administration (VBA) to
make this determination.

Response. Please see Attachment A above, which contains grant rates for PTSD.
As discussed in testimony, VBA conducted Military Sexual Trauma (MST) training
in December 2011.

b. Does the VBA have data on MST-related claims which have been denied or re-
manded at the Board of Veterans Appeals?

Response.
Other
Total Allowed Denied Remanded  (dismissed/
withdrawn)
FY 2013 249 76 39 126 8
FY 2012 257 85 38 129 5
FY 2011 280 98 56 119 7

Question 2. Please provide data and methodology used by the VA to determine the
cost of S. 294.
Response. Please see the following methodology.
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S. 294 1% Session of 113™ Congress
Improvement of the Disability Compensation Evaluation Procedure for
Veterans with Post-traumatic Stress Disorder or Mental Health Conditions
Related to Military Sexual Trauma
Methodology

a) ldentification Improvement of the disability compensation evaluation
procedure for Veterans with post-traumatic stress disorder (PTSD) or
mental health conditions related to military sexual trauma (MST).

b) Highlights This proposed bill would amend 38 U.S.C. § 1154 by adding a
new subsection (c) that would alter the standard of proof for service
connecting PTSD claims related to military sexual trauma and a new
subsection (d) that would alter the standard of proof for service connecting
claims for other “covered mental health conditions” related to military
sexual trauma.

c) Estimated Cost Benefit costs are estimated to be $135.9 million during the
first year, $2.0 billion for five years, and $7.1 billion over ten years.

d) Benefits Methodology
This economic impact analysis covers the costs associated with three
different populations of Veterans who are expected to receive benefits as
a result of enactment of this bill.

1. Veterans who have not applied for service connection for PTSD
and other mental conditions based on MST (from both Veterans
who are and are not currently in receipt of compensation),

2. Veterans who were previously denied service connection for PTSD
or other mental conditions based on MST, and

3. Veterans who were denied service connection for PTSD or other
mental conditions but never claimed an association with MST for
service connection.

Compensation Service has determined that any survivor accessions as a
result of this bill will be insignificant and therefore are not reflected.

Veteran Accessions and Reopens

The Office of Performance Analysis and Integrity (PA&I) identified the total
number of accessions for Veterans who were granted service connection
for PTSD and other mental conditions related to MST for fiscal years 2009
through 2011. Based on the total number accessions and reopened
claims granted within the same time frame (from FY 2014 President’s
Budget), an estimated 0.5 percent of PTSD and other mental conditions
accessions were MST related. Compensation Service assumes that with
the enactment of this bill, total accessions for PTSD and other mental
conditions related to MST would increase by 1.5 percent over the
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historical level. With this percentage applied to the total annual Veteran
accessions and reopened claims (granted), an estimated 7,222 Veterans
will be receiving compensation for service-connected PSTD and other
mental conditions related to MST in FY 2014. Compensation Service
assumes that 60 percent of this total will be Veterans that are new to the
rolls (4,333), and the remaining 40 percent will be reopened cases
(2,889). Based on historical data from 2009-2011, Compensation Service
assumes an average degree of disability of 50 percent for service
connected PTSD and other mental conditions related to MST.

An estimated 4,333 Veterans will be new to the compensation rolls in FY
2014. Obligations are calculated by applying caseload to the annualized
September average payment at the 50 percent degree of disability.

An estimated 2,889 Veterans are already on the compensation rolls for
other service-connected disabilities and will reopen their claims. For these
Veterans currently on the rolls, we assume an average degree of disability
of 40 percent. Based on the Combined Rating Table, Veterans that are
currently on the rolis will receive a higher combined disability rating of 70
percent. To calculate obligations, the difference in the annualized
September average payments due to the higher rating was calculated and
applied to the on-rolls caseload to determine increased obligations.

Veterans Previously Denied with a MST Claim

A data run from PA&I identified 9,030 Veterans with denied claims for
PTSD or other mental conditions related to MST. Of these 9,030
Veterans, data suggests that 5,560 are not on the compensation rolls, and
the remaining 3,470 are currently in receipt of compensation benefits.
Compensation Service assumes an application rate of 100 percent and 85
percent grant rate. An average degree of disability of 50 percent is
assumed for all previously denied claims. We assume these Veterans will
reapply for benefits over a three-year period, and caseload is distributed
evenly over three years.

With the application and grant rates applied, an estimated 4,726 Veterans
out of the total 5,560 Veterans (currently not on the rolls) with a previously
denied claim will be granted service connection starting in FY 2014 and
access the rolls over three years. Obligations are calculated by applying
caseload to the to the annualized September average payment at the 50
percent degree of disability.

Based on the data run, 3,470 Veterans are currently on the rolls for other
conditions and were previously denied for a MST claim. With the
application and grant rates applied, an estimated 2,950 Veterans will
reopen their claims starting in FY 2014 and over three years. The
Veterans on the rolls are assumed to be 40 percent disabled and will
receive an increased rating of 70 percent when combined with the
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additional 50 percent rating for the mental condition related to MST. To
calculate obligations, the difference in the annualized September average
payments due to the higher rating was calculated and applied to the on-
rolls caseload to determine increased obligations.

Veterans Previously Denied without a MST Claim

PA&I identified 186,978 Veterans that were denied service connection for
PTSD and other mental conditions that have not reported MST. Of this
total, 47,989 are not in receipt of compensation benefits and the remaining
138,989 are already on the compensation rolls. Compensation Service
assumes that 6 percent of those Veterans that are denied will reapply for
PTSD or other covered mental conditions and claim association with MST
under the provisions of this bill. Of the six percent, it is assumed 20
percent will be granted. An average degree of disability of 50 percent is
assumed for all previously denied claims. We assume these Veterans will
reapply for benefits over a three-year period, and caseload is distributed
evenly over three years.

Based on the data, there are 47,989 Veterans who were previously denied
without a report of MST and who are currently not on the compensation
rolls. With an application rate of six percent and grant rate of 20 percent
applied, an estimated 576 Veterans will file a claim over a three-year
period starting in FY 2014. Obligations for these Veterans are calculated
by applying caseload to the annualized September average payment at
the 50 percent degree of disability.

There are 138,989 Veterans previously denied without a report of MST
who are currently on the compensation rolls. With an application rate of
six percent and a grant rate of 20 percent, an estimated 1,668 Veterans
will reopen their claims over a three-year period starting in FY 2014. The
Veterans on the rolls are assumed to be 40 percent disabled and will
receive an increased rating of 70 percent with the additional 50 percent
rating for a mental condition related to MST. To calculate obligations, the
difference in the annualized September average payments due to the
higher rating was calculated and applied to the on-rolls caseload to
determine increased obligations.

COLAs commensurate with current economic assumptions and have been
factored into this estimate.

We assume an enactment of October 1, 2013.
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FY Accessions Reopens Plgz:::‘s’ly O(ti':‘l%a;)t:’osr)ls
2014 4,333 2,889 3,305 $ 135,872
2015 8,667 5,778 6,608 $ 277,700
2016 13,000 8,667 9,909 $ 425,680
2017 17,333 11,556 9,903 $ 533,729
2018 21,667 14,444 9,898 $ 646,333

5-year Total $ 2,019,315
2019 26,000 17,333 9,891 $ 763,619
2020 30,333 20,222 9,885 $ 885,753
2021 34,667 23,111 9,879 $ 1,012,892
2022 39,000 26,000 9,872 $ 1,145,188
2023 43,333 28,889 9,865 $ 1,282,814

10-year Total $ 7,109,581

e) Administrative Costs After the Compensation Service provides the
resources requirements to implement this change, the GOE budget staff
will calculate any additional FTE or GOE cost requirements.

f) Contact Neil Thompson 202-461-9958 or Michael Zaczek 202-461-9316,
ORM Benefits Budget Division (24).

RESPONSE TO POSTHEARING QUESTIONS SUBMITTED BY HON. MARK BEGICH TO
U.S. DEPARTMENT OF VETERANS AFFAIRS

Question 1. I see you have not weighed in on my bill S. 932, Putting Veterans
Funding First Act of 2013. This bill will provide for advance appropriations for dis-
cretionary accounts other than what was authorized in 2009.

I believe I have heard the Secretary mention the value of advanced appropriations
for the medical services and I know some of the VSO’s want to see some of the other
important programs be included in advanced appropriations for continuity of care
for veterans.

What do you see as obstacles to this advance and tell me what the advantages
would be for the VA? Do you see any savings in doing a two year budget for the
other programs?

Response. As noted in the Department’s views on S. 932, the issues and implica-
tions raised by the expansion of advance appropriation as called for in S. 932 are
ones that must be considered by the Administration in the context of Government-
wide budget policy and operations.

Question 2. 1 cosponsored Senator Burr’s bill to authorize the VA to issue cards
to veterans that identify themselves as veterans. We have many veterans in Alaska
who do not receive health care from the VA, but feel they served their country and
want to have an identifier as a Veteran. My state did pass a driver’s license identi-
fier for vets; however there are some businesses that do not accept it. You did not
submit a view on this bill, and I would like you to respond to at least the concept
and give any reason you may not support the bill.

Response. As an advocate for Veterans, VA is pleased to see others recognize the
service and sacrifice of these men and women.

VA issues a single-purpose identity card for Veterans enrolled in VA health care.
Having two VA-issued cards could cause confusion. Although the bill does state that
the card would not by itself establish eligibility, there could nonetheless be mis-
understandings by Veterans that a Government benefit is conferred by the card.

VA neither encourages nor discourages private companies from recognizing Vet-
erans for discounts and charity events. However, it is in the company’s sole discre-
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tion to determine what documentation they are willing to accept to qualify for their
special offers. VA encourages companies to accept a broad range of documents for
verifying Veteran status to include DD Form 214, Military Retiree Identification
Card, and state issued driver’s licenses with Veterans designation.

All states have some kind of structured identity program and infrastructure that
are better suited to satisfy this need. Currently over 30 states provide Veterans des-
ignation on state drivers’ licenses.

At this time, VA does not have an estimate of the portion of our 22.4 million Vet-
eSra7r}7s8 that would apply for such a card. VA cannot produce a cost estimate for

Question 3. Regarding fiduciary responsibility of the VA, please provide me with
the laws and regulations that either direct, or authorize, the VA to submit individ-
uals to the National Instant Criminal Background Check System. Please include
legal justification for VA submitting individuals who have physical disabilities or
who have voluntarily surrendered their fiduciary responsibilities.

Response. The Brady Handgun Violence Prevention Act of 1993 (Brady Act) (Pub-
lic Law 103-159), as implemented by Department of Justice regulations at 27 CFR
§478.11, is the legal authority that requires VA to report these individuals to the
National Instant Criminal Background Check System (NICS). The Department of
Justice regulations include within the definition of mental defective, for purposes of
NICS reporting under the Brady Act, persons who have been determined by a court,
board, commission, or other legal authority to lack the mental capacity to contract
or manage their own affairs. A VA determination of incompetency for the purpose
of the VA fiduciary program falls within the scope of this definition.

Some individuals suffer from physical disabilities with co-existing mental condi-
tions that affect their capacity to handle their VA financial affairs (e.g., amyotrophic
lateral sclerosis, Traumatic Brain Injury). This may perhaps lead to the need to ap-
point a fiduciary to manage their VA affairs. These individuals are determined to
be incompetent for VA purposes, and thus are reported to the NICS list.

VA does not provide a fiduciary at an individual’s request. An individual must
meet the criteria as incompetent for managing their VA affairs to be assigned a
fiduciary.

Chairman SANDERS. Thank you very much, Mr. Coy. Thank you
all for being here. Before I get to my written questions, let me just
ask if anyone wants to respond.

As you know, probably the major issue of concern for the vet-
erans’ community and to this Committee has been the backlog. So,
my question is a simple one. As we transform the entire system—
and I think that was long overdue—I think it should have been
done years before we began this. But be that as it may, as we make
that transformation from paper to paperless, in your judgment, are
we making progress?

Mr. Coy. Sir, I will defer that question to my colleague, Tom
Murphy. He is very well vested in that process.

Mr. MurpHY. Yes, Mr. Chairman, we are. We are making signifi-
cant progress. We, for the first time, have VBMS fielded in all re-
gional offices in the country.

It is generation one software, but we are seeing more rapid de-
velopment, improvements in performance of individuals and their
ability to process claims and move them through. Over time we
have seen the savings from not literally shipping as many boxes of
files back and forth across the country. So, just those shipping fees
are now taken out of the process.

So, we are starting to see the leverage from moving to the
paperless system; and as that transition continues over the next
year plus, we will see more benefits of that.

Chairman SANDERS. In your judgment, do you think we will
reach the goal, the very ambitious goal established by the
Secretary?

Mr. MURPHY. Yes, sir, I do.
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Chairman SANDERS. OK. Thank you very much.

Mr. Coy, let me begin with you, although I believe this question
may be best answered by Mr. Murphy. It deals with the Claims
Processing Improvement Act which I have introduced, and there
are a number of important provisions in that legislation which I
am pleased to see VA indicating support for some of. I would like
to discuss a couple of the provisions for which VA did not provide
views.

First, this Committee has a responsibility to exercise aggressive
oversight of VA’s efforts to address the backlog. In other words,
once again it is beyond my comprehension why it took so long for
VA to move from paper to paperless. I applaud the Secretary for
finally undertaking that very ambitious goal; but the job of this
Committee is to make sure that that goal is achieved.

So, my question to you, Mr. Murphy, is, do you agree that this
Committee and the public needs to be able to measure VA’s
progress? In other words, the Secretary, to his credit, did what very
few people do: he put it right out there on the table. And correct
me if I am wrong, but he said by the end of 2015 all claims would
be processed within 125 days with 98 percent accuracy. Is that
what he stated?

Mr. MURPHY. That is correct, sir.

Chairman SANDERS. OK, and what I just heard you say a mo-
ment ago is you believe that we are on target to reach that very
ambitious goal.

Mr. MURPHY. Yes, I do, Mr. Chairman.

Chairman SANDERS. OK. So, what I want this Committee to be
able to do is to make sure that we are monitoring effectively on a
periodic basis our progress toward reaching that goal.

Do you agree that that is a reasonable thing for the American
people to be doing?

Mr. MUrPHY. Yes, I do, Mr. Chairman, and you point out there
are some provisions of the bill that we have not put official testi-
mony on, but I can speak to that in a very general sense.

What we are talking about here is specific publicly posted per-
formance for all to see and understand exactly what VA is doing
and the progress we are making toward the Secretary’s goals of 125
days, 98 percent.

We have been reporting publicly for some time now all of the per-
formance that we have on our ASPIRE Web site available to every-
body, and we would be interested in discussing with you and the
Committee on any further reportings that you would be talking
about and talking about some of the details in your bill.

Chairman SANDERS. Good. That is what we are talking about. I
personally believe that visibility into actual production when meas-
ured against projected workload and production will allow stake-
holders to see what benchmarks VA must hit in order to reach the
Secretary’s goals.

In other words, here is what we want. We do not want in late
2015 for you to come in here and say, you know, we hoped that we
would be able to do that but it turns out we cannot.

We want to be monitoring you at least on a quarterly basis to
see what your goals are, where you think you should be, and in
fact, where you are. Does that make sense to you?
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Mr. MURPHY. Yes, it does, Mr. Chairman, and I have got to point
out some numbers showing that we are making progress in that re-
gard. The backlog reduction of approximate 74,000 cases in our
overall inventory reduction is 44,000 cases just in the last 45 days.

What is significant about those numbers when we are talking
about such a large volume of cases, it is not, well, that is the game
changer; but it does indicate that we are at a tipping point. In
order to break the backlog, we need to be putting more work out
the door than is coming in and we are there solidly month after
month, consistently now.

Chairman SANDERS. So, what you are telling us—and by the
way, this is very good news for the American people—is that you
think right now the backlog is decreasing. You think as the trans-
formation of the system becomes firmer and we are more and more
into digital rather than paper, you are going to see that backlog go
down. Is that what you are telling us?

Mr. MURPHY. I am saying that the backlog, we can expect the
backlog to continue to decrease going forward.

Chairman SANDERS. That it is decreasing and that it will con-
tinue to decrease?

Mr. MuUrPHY. The last 45 days it has decreased by over 44,000
cases, excuse me, 44,000 inventory, 74,000 backlog. They are two
different numbers.

Chairman SANDERS. OK. Senator Boozman, did you have some
questions?

Senator BOOzZMAN. Yes, sir, I do. If you would like, you can move
to Senator Blumenthal since I gave my opening statement. Go
ahead, sir.

Chairman SANDERS. That is kind of you.

Senator Blumenthal.

STATEMENT OF HON. RICHARD BLUMENTHAL,
U.S. SENATOR FROM CONNECTICUT

Senator BLUMENTHAL. Thank you. Thank you, Mr. Chairman. I
thank you all for being here and thank you for your continued work
on a number of these areas including the claims backlog which is
vexing not only to us but obviously to stakeholders across the coun-
try; so I wondered if you could distinguish, you mentioned 74,000
and 44,000. 74,000 is the reduction in?

Mr. MURPHY. Total inventory in the VA.

Senator BLUMENTHAL. And 44,0007

Mr. MurpPHY. Claims that are less than 125 days plus claims
that are over 125 days comprise the total inventory. 44,000 is the
reduction in that number.

Senator BLUMENTHAL. And rather than quizzing you now, could
you get us a report in writing with the numbers showing when the
backlog began to decrease, in other words, when the tide turned;
and what your projections are for coming months, let us say until
the end of the year and as far beyond as you can project?

Mr. MurPHY. Yes, I understand what you are looking for, Sen-
ator, and I can get you the numbers showing the performance up
to where we are today; and we will have some discussions about
what the future looks like for the rest of the fiscal year.
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Senator BLUMENTHAL. Well, when you say “you will have,” “we
will have some discussions,” do you mean you and we members of
the Senate, or internally, “we will have?”

Mr. MurpHY. We internally delivered to you members of the
Senate.

Senator BLUMENTHAL. OK. Do you have numbers for Con-
necticut?

Mr. MurpHY. Offhand I do not, not with me today.

Senator BLUMENTHAL. Could you get those numbers to me?

Mr. MURPHY. Yes, Senator, I would be happy to.

[The information requested during the hearing follows:]
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Senator BLUMENTHAL. Thank you.

You know, I want to join my colleagues in expressing a sense of
urgency. We said on a number of occasions how important it is to
reduce this backlog, and I know you share the view that the num-
bers right now are unacceptable. We have heard that from veterans
and you have heard it from us, and I appreciate your cooperation.

Let me ask you about one of the issues that concerns me, the
interoperability of the medical records system or the merger of the
two, DOD and VA. Could you tell us what the status of that effort
is today?

Mr. MURPHY. I can address it from the standpoint of processing
compensation claims and what it is that I need in order to process
claims efficiently and quickly, and that is tied back to the elec-
tronic delivery from the Department of Defense to the VA of elec-
tronic copies of their service treatment records.

There are two key things that have happened recently. The first
one is the delivery by the Department of Defense of a certified com-
plete record which relieves me of the responsibility to continue to
search for Federal records, as required by the statute.

Since the beginning of June—it has been about 3 weeks now of
full implementation of Department of Defense—97 percent of those
records are being delivered with a certified complete statement on
top. That is great progress forward with us working together with
our DOD partners.

Senator BLUMENTHAL. And of those records that are automati-
cally delivered seamlessly, they are interoperable without being, in
effect, part of the same system. Is that what you are saying?

Mr. MURrPHY. I think the answer to that is going to come in the
second part of this, Senator.

Senator BLUMENTHAL. Sorry.

Mr. MurpHY. Today, I will take it in any form DOD can give it
to me as quickly as they are. The DOD has committed that by the
end of the calendar year they will deliver all of their medical
records, certified complete like that, to us in an electronic format.

Senator BLUMENTHAL. By the end of the year, did you say?

Mr. MURPHY. This calendar year.

Senator BLUMENTHAL. This calendar year?

Mr. MURPHY. Yes.

Senator BLUMENTHAL. Sir, I apologize for interrupting. In effect,
DOD has committed to you that by the end of the year 2013 the
two systems will fit together seamlessly and they will become part
of the same system? I am trying to put it in layman’s language be-
cause I do not know how technically to describe it and I welcome
whatever comment you have.

Mr. MURPHY. Senator, you scare me with the “get together
seamlessly” portion of that. I will receive that in a format that I
can ingest——

Senator BLUMENTHAL. Was that not the goal of Secretary Pa-
netta

Mr. MURPHY. Yes. Absolutely.

Senator BLUMENTHAL. And Secretary Shinseki

Mr. MurPHY. The key is they will give it to me in any format
that I can receive into VBMS electronically, call it up at the rater’s
desk without additional effort, see those records, search those
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records in a format that is usable to us; and yes, that is the com-
mitment.

Senator BLUMENTHAL. And that is by the end of the year?

Mr. MurpPHY. That is by the end of this calendar year, correct.

Senator BLUMENTHAL. Great. Because my time is limited, I am
going to jump to another topic.

I have sponsored a measure called the Veterans Back to School
Act that would, in effect, eliminate the 10-year limit on GI Bill ben-
efits. As you know right now, GI benefits are limited to 10 years
after separation from the service.

In today’s economy, 10 years is, in my view, no longer an accept-
able limit because people change careers. They need new training.
Veterans may simply be as much in need of these benefits after 10
years as they are 10 years before.

Could I ask you for a position on that measure?

Mr. MURrPHY. I think we are in Mr. Coy’s territory now, Senator.

Mr. Coy. Thank you, Senator, for that question. S. 863 essen-
tially, as you indicated, takes away the time limit; and instead of
from separation, it makes it from the time that you start using
those benefits.

We do not yet have cleared positions on that, and so, we are
working through that. Some of this is “the devil is in the details,”
if you will.

So, we want to make sure we give you a good, complete answer
for the record rather than make the effort to try and do that very
quickly, and we hope to have those cleared views to you very
shortly.

Senator BLUMENTHAL. Thank you.

Thank you, Mr. Chairman.

Chairman SANDERS. Thank you, Senator Blumenthal.

Senator Boozman.

Senator BoozZMAN. Thank you, Mr. Chair.

Again, I appreciate the fact that it seems like we are getting
good news regarding the claims process. I know you all are working
very, very hard, the entire system, to get that resolved.

As you know, when I visit with veterans and the mail that we
received, that really is the overwhelming concern right now. Not
only with veterans, but the public generally, feel like people that
have served deserve the opportunity in a somewhat timely fashion
at least, to get the answer one way or another so that they can
move on.

So again, I appreciate your efforts and I appreciate the fact that
we seem to be seeing some improvement. That is very positive. So,
we will be able to pass that along.

I would just like to ask you to help me understand a little bit
about the fiduciary issue that has come up and has for a long time.
If VA finds that veterans or other VA beneficiaries need help with
their finances, and you can correct me, but my understanding is
the VA assigns a fiduciary to help them and also sends their names
to be included in the National Instant Criminal Background Check
System or the NICS list. That prevents them from purchasing or
owning firearms. In some cases that might impact the ability of
their families to possess firearms.
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So, I guess the questions I would have is, does VA look at wheth-
er a beneficiary is in any way dangerous when assigning the
fiduciary?

Mr. MurpHY. Can I ask a clarifying question there, Senator?

Senator BOOZMAN. Yes.

Mr. MURPHY. Is the fiduciary being appointed dangerous, is that
what you are asking?

Senator BoOzZMAN. Yes—no, no, the veteran.

Mr. MURrPHY. The veteran themselves?

Senator BOOZMAN. Yes.

Mr. MurPHY. The veteran is through the fiduciary process
deemed not capable of managing their own finances; and by virtue
of that, they are added to the NICS database which restricts them
from being able to own and purchase firearms.

Senator BoOzMAN. Is there

Mr. MURPHY. There is also a relief process in place. If a veteran
thinks that they should not be on that list, they can file an appeal
to us. There is an active, ongoing process where appeals are hap-
pening, and veterans gun ownership rights are being restored.

Senator BOOzZMAN. Is there any correlation with not being able
to manage your finances and committing a violent crime?

Mr. MURPHY. I do not know the answer to that question, Senator.

Senator BoozMAN. But we should know the answer in the sense
that that is why we are doing it.

Mr. HipoLIT. If T could address that, there was a determination
made by public safety authorities essentially at the Department of
Justice. When they set up the NICS program, they determined who
would be placed on the list; and one of the categories they chose
was people who were unable to handle their finances, essentially,
which tie the VA’s incompetence determinations into that process.

So, because that is how the Justice Department set it up, we are
required to report that information.

Senator BoOOzZMAN. So, Social Security does the same thing?

Mr. HipoLIT. They fall within the same requirements I believe.

Senator BoozMAN. Is that correct?

Mr. HipoLIT. That is my understanding.

Senator BOOZMAN. Social Security, my understanding was, and
was confirmed, does not send names.

Mr. HipoLiT. OK. Now, they may not. I think in some cases So-
cial Security appoints fiduciaries without making a determination
of incompetency, and it is our determination of incompetency is
what kicks in the reporting requirements.

Senator BoozMAN. Could it be a physical disability rather than
a mental impairment that requires the assignment of a fiduciary?

Mr. HipoLIT. Yes, that is correct. It could be an injury or what-
ever.

Senator BOOZMAN. So, an individual like that would go on the
NICS list also?

Mr. HipouiT. Yes, if they are unable to handle their financial
affairs.

Senator BoOOzZMAN. But that makes no sense if they have a phys-
ical impairment that would not allow them to do that.
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Mr. HipoLIT. There is a relief program in place that Mr. Murphy
mentioned which, if a person is not a threat to public safety, they
can be relieved from the reporting requirement.

Senator BoOzZMAN. No, I understand but it should not be that the
onus is on them when we are putting them in a situation in that
case with a physical impairment, it does not make any sense at all
in regard to their wanting to commit or any correlation with violent
crime in that regard.

Who at VA makes the decisions about whether someone should
have a fiduciary and do they have any law enforcement training or
legal training? Or what is their training?

Mr. MurpHY. There are pension veteran service representatives
that make these determinations and their determinations are
based not from a law enforcement perspective but from the stand-
point of is the veteran capable of managing their financial affairs.

Senator BoozMAN. OK. How many individuals have their names
on the NICS list as a result of the current policy?

Mr. MURPHY. That I do not have a number in front of me. I can
tell you how many have been added to the list and have applied
to be relieved. That number is 236.

Senator BoozmaN. OK. Have you got a guess as to how many?

Mr. MUrPHY. I do not. If you would like that number, I would
be happy to take that for the record and provide you with the de-
tailed numbers.

Senator BoOozZMAN. Do you have any idea how many are children?
How many are being added to the NICS list that are children?

Mr. MURPHY. No, I do not, Senator.

Senator BoozZMAN. OK. Elderly dependent parents? That would
be something else we would be interested in.

Again, like I said, to me it makes no sense when you have no
correlation to violent crime that these individuals—I understand if
we are picking out people who are mentally impaired and we need
to get much more aggressive in that regard, not only in this situa-
tion but with others.

But, somebody that is physically impaired, there are all kinds of
categories that I think we would both agree that there is no cor-
relation at all. So again, please, I would like the answers in writ-
ing. Thank you.

Thank you, Mr. Chair, for your indulgence.

[The information requested during the hearing follows:]
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RESPONSE TO REQUEST ARISING DURING THE HEARING BY HON. JOHN BOOZMAN TO
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U.S. DEPARTMENT OF VETERANS AFFAIRS

-3

INTER(M  REsPONSE
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Mr. James P. Ficaretta

Regulations Branch

Bureau of Alcohol, Tobacco and Firearms
P.0O. Box 50221

Washington, D.C. 20091-0221

Dear Mr. Ficaretta:

I am pleased to respond to the Federal Register notice of
the Bureau of Alcohol, Tobacce and Firearms (ATF) for comments
on the proposed regulations providing definitions for the

categories of persons prohibited from receiving or possessing
firearms.

As background to this matter, the Brady Handgun Violence
Protection Act (the Brady Act), Pub. L. No. 103-159 (Nov. 30,
1993), authorizes the Attorney General to secure information,
notwithstanding any otherwise applicable confidentiality laws,
from Federal departments on seven categories of persons who are
ineligible to receive firearms pursuant to the Gun Control Act
of 1368. Those categories of ineligible individuals are:
persons under indictment or convicted of a crime punishable
by imprisonment for a term exceeding one year; fugitives from
justice; unlawful users of, or those addicted to, any controlled
substance; illegal aliens; persons dishonorably discharged from
the Armed Forces; persons who have renounced their U.S. citizen-
ship; and persons adjudicated as a mental defective or committed
to a mental institution.

X 1-6F T.L.103-159 ( BRADY ACT)

[-17
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2.
My. James P. Ficaretta

The Brady Act requires the Attorney General to establish
a National Instant Criminal Background Check System (NICS);
licensed gun dealers will be required to contact NICS before
transferring a firearm to an individual. The Federal Bureau of
Investigation (FBI), having been tasked by the Attorney General
to develop NICS, has indicated that it will seek information
from VA claims files and medical records pertaining to two
categories of disqualified individuals: (1) persons adjudicated
as a mental defective or committed to a mental institution;
and (2) unlawful users of, or those addicted to any controlled
substance.

The term “adjudicated as a mental defective” has been
defined in the proposed regulations as “a determination by a
court, board, commission, or other lawful authority that a
person, as a result of marked subnormal intelligence, or mental
illness, incompetency, condition or disease: (1) Is a danger
to himself or to others; or (2) Lacks the mental capacity to
contract or manage his own affairs.” The effect of this
regulatory language is that anyone who is found incompetent
by VA under 38 C.F.R. § 3.353 will be considered to have been
adjudicated as a mental defective for purposes of the Gun
Control Act. Thus, under the Brady Act, VA will be reguired to
release, from claims files maintained by the Veterans Benefits
'Administration, information on all veterans who have been
adjudicated mentally incompetent, to the FBI for entry into
NICS.

We note that once an individual has been “adjudicated as a
mental defective,” that individual is forever disabled from gun
ownership. The ATF definition is based in part upon a Supreme
Court case interpreting the Gun Control Act, which indicated
that Congress made no exceptions for subsequent curative events.
The VA does, on occasion, make a finding of mental incompetency
which is subsequently reversed. For example, a veteran could
be declared mentally incompetent while in a coma, but if the
veteran fully recovers, the determination would be reversed. 1In
such instances, the veteran’s remedy would be to apply to the
Secretary of the Treasury for a discretionary grant of relief
from the gun ownership disabilities imposed by Federal laws,
pursuant to 18 U.S.C. § 925(c).
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Mr. James P. Ficaretta

The Department has no objection or comment on this
aspect of the ATF regulations. However, as has been explained
informally to the FBI, the Department will be unable to provide
data on veterans who have been adjudicated incompetent in the
computerized format requested by the FBI under the current
Compensation and Pension (C&P) computer system without extensive
reprogramming to extract the veteran’s name from the address
segment. We anticipate that VA will be capable of releasing the
names of veterans to the FBI in 1998, when the new VETSNET
database becomes operative. It should be noted that complete
birthdates will not be available for many of the older veterans
even under the new system.

The Veterans Health Administration is in the process of
reviewing the definition of “unlawful user of or addicted to any
controlled substance,” and we will forward any comments in this
regard in the near future.

Sincerely yours,

Jesse Brown

JB/1mj
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member”’ after the words “membership
on the board"'.

7.In §1160.201, paragraph (b) is
revised to read as follows:

§1160.201 Term of office.
* B * * *

{(b) No member shall serve more than
two consecutive terms, except that any
member who is appointed to serve for
an initial term of one or two years shall
be eligible to be reappointed for two
three-year terms. Appointment to
another position on the Board is
considered a consecutive term.

§1160.209 Duties of the board.

8. In §1160.209, paragraph (b) is
revised to read as follows:
* * * * *

(b) To prepare and submit to the
Secretary for approval a budget for each
fiscal period of the anticipated expenses
and disbursements in the administration
of this subpart, including a description
of and the probable costs of consumer
education, promotion and research
projects;

* * * * *

9.In §1160.211, paragraphs (a)(1) and

{a)(2) are revised to read as follows:

§1160.211 Assessments.

(a)(1) Each fluid milk processor shall
pay to the Board or its designated agent
an assessment of $.20 per
hundredweight of fluid milk products
processed and marketed commercially
in consumer-type packages in the
United States by such fluid milk
processor. Producer-handlers required
to pay assessments under section 113(g)
of the Dairy Production Stabilization
Act of 1983 (7 U.S.C. 4504(g)), and not
exempt under § 1160.108, shall also pay
the assessment under this subpart. No
assessments are required on fluid miltk
products exported from the United
States. The Secretary shall have the
authority to receive assessments on
behalf of the Board.

(2) The Secretary shall announce the
establishment of the assessment each
month in the Class I price
announcement in each milk marketing
area by adding it to the Class I price for
the following month. In the event the
assessment is suspended for a given
month, the Secretary shall inform all
fluid milk processors of the suspension
in the Class I price announcement for
that month. The Secretary shall also
inform fluid milk processors marketing
fluid milk in areas not subject to milk
marketing orders administered by the
Secretary of the establishment or
suspension of the assessment.

* * * * =

10. Section 1160.501 is amended by
removing paragraph (a}, redesignating
paragraphs (b) through (d) as paragraphs
{a) through (c), removing the the cross
reference “1160.501(c)"" in paragraph (c}
and adding in its place "1160.501(b)",
and revising newly designated
paragraphs (a) and (b)(2) to read as
follows:

§1160.501 Continuation referenda.

(a} The Secretary at any time may
conduct a referendum among those
persons who the Secretary determines
were fluid milk processors during a
representative period, as determined by
the Secretary, on whether to suspend or
terminate the order. The Secretary shall
hold such a referendum at the request
of the Board or of any group of such
processors that marketed during a
representative period, as determined by
the Secretary, 10 percent or more of the
volume of fluid milk products marketed
in the United States by fluid milk
processors voting in the preceding
referendum.

by * * *

() * * *

(2) By fluid milk processors voting in
the referendum that marketed during a
representative period, as determined by
the Secretary, 40 percent or more of the
volume of fluid milk products marketed
in the United States by fluid milk
processors voting in the referendum.

11. In § 1160.605, paragraph (a) is
removed, paragraphs (b} through {c) are
redesignated as paragraphs (a) through
(b), and newly designated paragraph
(b)(2) is revised to read as follows:

§1160.605 Date of referendum.

* * * * *

by * * *

() * * *

(2) Upon request of the Board or upon
request of any group of fluid milk
processors that among them marketed
during a representative period, as
determined by the Secretary, 10 percent
or more of the volume of fluid milk
products marketed by fluid milk
processors voting in the preceding
referendum.

Dated: August 30, 1996,
Kenneth C. Clayton,
Acting Administrator.
(FR Doc. 96-22788 Filed 9-5-96; 8:45 am|
BILUNG CODE 3410-02-P

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Part 178

[Notice No. 839]

RIN 1512-AB41

Definitions for the Categories of

Persons Prohibited From Receiving
Firearms {95R-051P)

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Department of the
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Bureau of Alcohol,
Tobacco and Firearms (ATF) is
proposing to amend the regulations to
provide definitions for the categories of
persons prohibited from receiving or
possessing firearms. The proposed
definitions will facilitate the
implementation of the national instant
criminal background check system
(NICS) required under the Brady
Handgun Violence Prevention Act.
DATES: Written comments must be
received on or before December 5, 1996.
ADDRESSES: Send written comments to:
Chief, Regulations Branch; Bureau of
Alcohol, Tobacco and Firearrus; P.O.
Box 50221; Washington, DC 20091~
0221; ATTN: Notice No. 839.

FOR FURTHER INFORMATION CONTACT:
James P. Ficaretta, Regulations Branch,
Bureau of Alcohol, Tobacco and
Firearms, 650 Massachusetts Avenue,
NW., Washington, DC 20226 (202-927-
8230).

SUPPLEMENTARY INFORMATION:

Background

On November 30, 1993, Public Law
103-159 (107 Stat. 1536} was enacted,
amending the Gun Control Act of 1968
(GCA), as amended (18 U.S.C. Chapter
44). Title I of Pub. L. 103-159, the
“Brady Handgun Violence Prevention
Act” (hereafter, "Brady” or “Brady
law”), imposed a waiting period of 5
days before a licensed importer,
licensed manufacturer, or licensed
dealer may transfer a handgun to a
nonlicensed individual (interim
provision). Brady requires that the chief
law enforcement officer within 5
business days make a reasonable effort
to determine whether the nonlicensed
individual (transferee) is prohibited by
law from receiving or possessing the
handgun sought to be purchased. The
waiting period provisions of the law
became effective on February 28, 1994,
and will cease to apply on November
30, 1998.
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Brady also provides for the
establishment of a national instant
criminal background check system
{NICS) that a firearms licensee must
contact before transferring any firearm
to nonlicensed individuals (permanent
provision). Brady requires that NICS be
established not later than November 30,
1998.

Section 922(g) of the GCA prohibits
certain persons from receiving,
possessing, shipping, or transporting
any firearm. These prohibitions apply to
any person who—

(1) Is under indictment for, or has
been convicted in any court of, a crime
punishable by imprisonment for a term
exceeding one year;

(2) Is a fugitive from justice;

(3) Is an unlawful user of or addicted
to any controlled substance;

(4) Has been adjudicated as a mental
defective or who has been committed to
a mental institution;

(5) Is an alien illegally or unlawfully
in the United States;

(6) Has been discharged from the
Armed Forces under dishonorable
conditions;

(7) Having been a citizen of the
United States, has renounced his
citizenship; or

(8) Is subject to a court order that
restrains the person from harassing,
stalking, or threatening an intimate
partner or child of such intimate
partner.

To implement NICS, Brady authorizes
the development of hardware and
software systems to link State criminal
history check systems into the national
system. It also authorizes the Attorney
General to obtain official information
from any U.S. department or agency on
persons for whom receipt of a fircarm
would be in violation of the law.

In order to establish NICS in such a
way that it incorporates the information
needed for all the categories of
prohibited persons mentioned above,
records systems from both Federal and
State agencies must be included in the
national system. For example, records
on fugitives are needed from State and
Federal law enforcement agencies.
Records on aliens who are illegally or
unlawfully in the United States are
needed from the Immigration and
Naturalization Service, and records on
citizenship renunciates are needed from
the Department of State. To ensure that
the information provided to the national
system is accurate, the categories of
prohibited persons must be clearly
defined in the regulations.

The current regulations already
provide a definition for “‘crime
punishable by imprisonment for a term
exceeding 1 year.” In the following

paragraphs ATF is proposing additional
regulations for the various categories of
persons who are prohibited from
receiving or possessing firearms. In
some instances, the proposed definition
merely clarifies an existing regulation,
In other cases, the proposed definitions
are new.

Persons Who Are Under Indictment for
a Crime Punishable by Imprisonment for
a Term Exceeding 1 Year

The definition of “‘indictment” is
based on 18 U.S.C. §922(n} which
makes it unlawful for any person who
is under indictment for a crime
punishable by imprisonment for a term
exceeding one year to ship, transport, or
receive firearms in interstate commerce.
The proposed definition includes any
formal accusation of a crime made by a
prosecuting attorney (e.g., information),
as distinguished from an “'indictment”
issued by a grand jury. In addition, the
proposed definition includes criminal
charges referred to a court-martial.

Persons Who Are Fugitives From Justice

The definition of “fugitive from
justice” in the GCA includes any person
who has fled from any State to avoid
prosecution for a crime or to avoid
giving testimony in any criminal
proceeding. 18 U.S.C. §921(a)(15). The
legislative history of this provision
indicates that the term includes both
felonies and misdemeanors. The
Omnibus Crime Control and Safe Streets
Act of 1968, Pub. L. 90-351, Title IV,
§921(a)(14), 82 Stat. 226 (1968), limited
the definition to crimes "punishable by
imprisonment for a term exceeding one
year.”” However, the GCA amended Title
IV to include any crime. To be a fugitive
from justice, it is not necessary that the
person left a State with the intent of
fleeing the charges. See, e.g., United
States v. Spillane, 913 F.2d 1079 (4th
Cir. 1990). Rather, a person is a fugitive
from justice if the person, knowing that
charges are pending, purposefully
leaves the State of prosecution and does
not appear before the prosecuting
tribunal. On the other hand, the
definition does not include persons who
are charged with crimes and there is no
evidence that they left the State. For
example, a person is not a fugitive from
justice merely because he or she has
outstanding traffic citations.

Persons Who Are Unlawful Users of or
Addicted to Any Controlled Substance

With respect to the definition of
“unlawful user of any controlled
substance,” Federal law, 18 U.S.C.
§802, defines a controlled substance as
a drug or other substance, or immediate
precursor, included in schedules I-V.

For example, opium and cocaine are
controlled substances, whereas
alcoholic beverages and tobacco are
specifically excluded from the
definition.

Moreover, under the proposed
definition, a person must be a current
user of a controlled substance to be
prohibited by the GCA from acquiring or
possessing firearms. Although there is
no statutory definition of current use,
applicable case law indicates that a
person need not have been using drugs
at the precise moment that he or she
acquired or possessed a firearm to be
under firearms disabilities with respect
to acquiring or possessing a firearm as
an unlawful user of a controlled
substance. In United States v. Corona,
849 F.2d 562 (11th Cir. 1988), a
defendant purchased nine firearms from
a dealer on six different occasions
during a 3-year period. The Government
proved unlawful use during the entire 3-
year period with testimony of an
acquaintance of the defendant who had
used cocaine with the defendant,
testimony of a psychiatrist that he
treated the defendant for 2 years and
that the defendant admitted drug use,
and records of a rehabilitation center.
The court noted that it was not
necessary to show that the person was
an illegal user or addict at the precise
moment that the firearms were
purchased. Furthermore, in United
States v. Ocequeda, 564 F.2d 1363 (9th
Cir. 1977), the Government proved the
firearms disability by evidence of
prolonged use of heroin before, during,
and after the firearms purchases.

The proposed definition is also
consistent with the definition of
“current drug user’” applied by the
Department of Labor in its
administration of the Americans with
Disabilities Act (ADA), 42 U.S.C.
§§12101-12213. Regulations issued
pursuant to the ADA indicate that the
term “current user” is not intended to
be limited to the use of drugs on a
particular day, or within a matter of
days or weeks before, but rather that the
unlawful use occurred recently enough
to indicate that the individual is
actively engaged in such conduct. 29
CFR Part 1630, Appendix.

Similarly, the definition of “addicted
to any controlled substance” is based on
Federal law, 21 U.S.C. §802, and
defines an “addict™ as an individual
who uses any narcotic drug and who
has lost the power of self- control with
respect to the use of the narcotic drug.
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Persons Who Have Been Adjudicated as
Mental Defectives or Been Committed to
a Mental Institution

Under the GCA, it is unlawful for any
person who has been adjudicated a
mental defective or committed to a
mental institution to ship, transport,
receive, or possess firearms. The
legislative history of the GCA makes it
clear that a formal adjudication or
commitment by a court, board,
commission or similar legal authority is
necessary before fircarms disabilities are
incurred. H.R. Rep. 1956, 90th Cong., 2d
Sess. 30 (1968). The plain language of
the statute makes it clear that a formal
commitment, for any reason, e.g., drug
use, gives rise to firearms disabilities.
However, the mere presence of a person
in a mental institution for observation or
a voluntary commitment to a mental
hospital does not result in firearms
disabilities.

With respect to the term “adjudicated
as a mental defective,” ATF has
examined the legislative history of the
term, applicable case law, and the
interpretation of the term by other
Federal agencies. The legislative history
makes it clear that Congress would
broadly apply the prohibition against
the ownership of firearms by “‘mentally
unstable” or “'irresponsible” persons.
114 Cong. Rec. 21780, 21791, 21832,
and 22270 (1968).

The legislative history of the GCA is
reviewed in detail in Huddleston v.
United States, 415 U.S. 814 (1974). The
Court stated that “'the principal
purposes of the federal gun control
legislation * * * was to curb crime by
keeping ‘firearms out of the hands of
those not legally entitled to possess
them, because of age, criminal
background, or incompetency.’ " 415
U.S. at 824 (citation omitted). Citing
remarks by Congressman Cellar, the
Court added that “* * * no person can
dispute the need to prevent persons
with a history of mental disturbances
from buying, owning or possessing
firearms.” Huddleston, 415 U.S. at 828.
See also S. Rep. No. 1097, 90th Cong.,
2d Sess. 2 (1968), U.S. Code Cong &
Ad.News 1968, pp. 2113-2114.

The Supreme Court also addressed
the disability in Barrett v. United States,
423 U.S. 212 (1976). As the Court
observed, the GCA demonstrated that
Congress sought to keep firearms away
from those persons Congress classified
as potentially irresponsible and
dangerous. “These persons are
comprehensively barred by the Act from
acquiring firearms by any means.”
Barrett 413 U.S. at 218.

Another case held that the GCA is
designed to prohibit the receipt and

possession of firearms by individuals
who are potentially dangerous,
including those individuals who are
mentally incompetent or are afflicted
with mental illness. U.S. v. Waters, 23
F.3d 29, 35 (2d Cir. 1994), cert. den. 115
S. Ct. 185 (1994). In addition, the
disability has been held to apply to
persons in criminal cases who are found
not guilty by reason of insanity. See
Buffaloe v. United States, 449 F.2d 779
(4th Cir. 1971).

ATF has also examined the definition
of “mental incompetent” used by the
Department of Veterans Affairs. That
definition covers persons who because
of injury or disease lack (he mental
capacity to contract or manage their
own affairs. 38 CFR §3.353.

Based on the above, the proposed
regulation will define “‘adjudicated as a
mental defective” as a determination by
lawful authority that persons are of
marked subnormal intelligence,
mentally ill, or mentally incompetent
AND are found to be either a danger to
themselves or to others as a result of
mental disease or illness or because of
injury or disease lack the mental
capacity to contract or manage their
own affairs. The term shall also include
defendants in criminal cases who are
determined by a verdict to be insane. It
will not include persons who suffer
from mental illness but have not been
adjudicated by a lawful authority or
committed to a mental institution. It
would also not include persons who
have been adjudicated to be suffering
from a mental illness but who are not
a danger to themselves or to others or
do not lack the capacity to contract or
manage their own affairs.

For purposes of this disability, the
proposed regulations define *'mental
institution” to include mental health
facilities, mental hospitals, sanitariums,
psychiatric facilities, and other facilities
that provide diagnoses by licensed
professionals of mental retardation or
mental illness, including a psychiatric
ward in a general hospital.

Persons Who Are Aliens and Are
Ilegally or Unlawfully in the United
States

Another category of prohibited
persons under the GCA includes aliens
who are illegally or unlawfully in the
United States. Based on the statutory
language and relevant case law, the
proposed definition of “‘alien illegally or
unlawfully in the United States”
includes any alien: who has entered the
country illegally; nonimmigrant whose
authorized period of admission has
expired; student who has failed to
maintain status as a student; alien under
order of deportation whether or not he

or she has left the United States. The
definition does not include aliens who
are in "‘immigration parole’ status in
the United States pursuant to the
Immigration and Naturalization Act.
The proposed definition will provide
that aliens who enter the country
illegally and have not applied for legal
status are subject to firearms disabilities.
United States v. Garcia, 875 F.2d 257
(9th Cir. 1989}. Further, students who
enter the country legally but fail to
maintain the student status required by
their visas are illegal aliens subject to
Federal fircarms disabilities. United
States v. Bazargan, 992 F.2d 844 (8th
Cir. 1993).

Persons Who Have Been Discharged
From the Armed Forces Under
Dishonorable Conditions

The GCA makes it unlawful for
persons who have been discharged from
the Armed Forces under dishonorable
conditions to receive or possess
firearms. The legislative history of this
provision shows that the prohibition
originally applied to persons discharged
under “other than honorable
conditions.” The Omnibus Crime and
Safe Streets Act of 1968, Pub. L. 90-351,
Title VII, § 1202(2), 82 Stat. 226 (1968).
However, Title VII was amended by the
GCA to limit the prohibition to persons
discharged under “dishonorable
conditions.” Therefore, the proposed
definition makes it clear that the
prohibition applies only to persons
discharged under dishonorable
conditions but not to include persons
separated from the Armed Forces as a
result of other types of discharges, e.g..
a bad conduct discharge.

Persons Who Have Renounced Their
United States Citizenship

With respect to persons who have
renounced their United States
citizenship, Federal law provides that
renunciation can only occur in a formal
manner before a diplomatic or consular
officer of the United States in a foreign
state or before an officer designated by
the Attorney General when the United
States is in a state of war. 8 U.S.C.
§1481(a) (5) and (6).

Persons Who Are Subject to a Court
Order Restraining Them From
Committing Domestic Violence

ATF is proposing a definition of
*‘actual notice™ with respect to persons
subject to court-issued restraining
orders (§ 178.32). The Violent Crime
Control and Law Enforcement Act of
1994 (the Act), Public Law 103-322, 108
Stat. 2014, Septeruber 13, 1994,
amended the GCA to make it unlawful
for persons subject to an order
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restraining a person from harassing,
stalking, or threatening an intimate
partner of the person (e.g., spouse) to
receive, ship, transport, or possess
firearms. The Act provides that such
restraining orders must have been
issued after a hearing of which actual
notice was given to the person and at
which the person had an opportunity to
participate. However, the Act does not
define “actual notice.” The proposed
definition of actual notice conforms
with the generally recognized legal
definition of that term, i.e., notice that
is either expressly and actually given or
inferred from an examination of
surrounding facts and circumstances.
The definition would not include
publication of notice in a newspaper.

Executive Order 12866

It has been determined that this
proposed rule is not a significant
regulatory action as defined in E.O.
12866, because the economic effects
flow directly from the underlying
statute and not from this notice of
proposed rulemaking. Accordingly, this
proposal is not subject to the analysis
required by this Exccutive order.

Regulatory Flexibility Act

It is hereby certified that this
proposed regulation will not have a
significant economic impact on a
substantial number of small entities.
This notice proposes definitions for the
categories of persons prohibited from
receiving or possessing firearms. The
proposed definitions are necessary to
implement the national instant criminal
background check system required
under the Brady law. This notice does
not propose any reporting or
recordkeeping requirements on firearms
licensees. Accordingly, a regulatory
flexibility analysis is not required.

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1980, Public Law 96—
511, 44 U.S.C. Chapter 35, and its
implementing regulations, 5 CFR Part
1320, do not apply to this notice of
proposed rulemaking because no
requirement to collect information is
proposed.

Public Participation

ATF requests comments on the

proposed regulations from all interested

ersons. Comments received on or
before the closing date will be carefully
considered. Comments received after
that date will be given the same
consideration if it is practical to do so,
but assurance of consideration cannot
be given except as to comments received
on or before the closing date.

ATF will not recognize any material
in comments as confidential. Comments
may be disclosed to the public. Any
material which the commenter
considers to be confidential or
inappropriate for disclosure to the
public should not be included in the
comment. The name of the person
submitting a comment is not exempt
from disclosure.

Any interested person who desires an
opportunity to comment orally at a
public hearing should submit his or her
request, in writing, to the Director
within the 90-day comment period. The
Director, however, reserves the right to
determine, in light of all circumstances,
whether a public hearing is necessary.

Disclosure

Copies of this notice and the written
comments will be available for public
inspection during normal business
hours at: ATF Public Reading Room,
Room 6480, 650 Massachusetts Avenue,
NW., Washington, DC.

Drafting Information. The author of this
document is James P, Ficaretta, Regulations
Branch, Bureau of Alcohol, Tobacco and
Firearms.

List of Subjects in 27 CFR Part 178

Administrative practice and
procedure, Arms and ammunition,
Authority delegations, Customs duties
and inspection, Exports, Imports,
Military personnel, Penalties, Reporting
requirements, Research, Seizures and
forfeitures, and Transportation.

Authority and Issuance

27 CFR Part 178—COMMERCE IN
FIREARMS AND AMMUNITION is
amended as follows:

Paragraph 1. The authority citation
for 27 CFR Part 178 continues to read
as follows:

Authority: 5 U.S.C. 552(a); 18 U.S.C. 847.
921-930; 44 U.S.C. 3504(h).

Par. 2. Section 178.11 is amended by
revising the definitions for “'discharged
under dishonorable conditions”,
“fugitive from justice”, and
“indictment’’, and by adding definitions
for “‘addicted to any controlled
substance”, “‘adjudicated as a mental
defective”, “‘alien illegally or unlawfully
in the United States”, “'committed to a
mental institution”, “controlled
substance”, “mental institution”,
“renounced U.S. citizenship”, and
“unlawful user of any controlled
substance” to read as follows:

§178.11 Meaning of terms.
* * * * *

Adjudicated as a mental defective. (a)
A determination by a court, board,
commission, or other lawful authority

that a person, as a result of marked
subnormal intelligence, or mental
illness, incompetency, condition, or
disease:

(1) Is a danger to himself or to others;

{2) Lacks the mental capacity to
contract or manage his own affairs.

{b) The term shall include a finding of
insanity by a court in a criminal case.

Alien illegally or unlawfully in the
United States. (a) Aliens who are
unlawfully in the United States or are
not in a valid nonimmigrant or
immigrant status. The term includes any
alien—

(1) Who has entered the country
illegally;

{2) Nonimmigrant whose authorized
period of admission has expired;

{3} Student who has failed to maintain
status as a student; or

{4) Under an order of deportation,
whether or not he or she has left the
United States.

{b} The term1 does not include aliens
who are in “immigration parole” status
in the United States pursuant to the
Immigration and Naturalization Act
(INA).

* * * * *

Committed to a mental institution. A
formal commitment of a person to a
mental institution by a court, board,
commission, or other legal authority.
The term includes a commitment to a
mental institution involuntarily. The
term includes a commitment for mental
defectiveness or mental illness. It also
includes commitments for other
reasons, such as for drug use. The term
does not include a person in a mental
institution for observation or a
voluntary admission to a mental
institution.

Controlled substance. A drug or other
substance, or immediate precursor, as
defined in section 102 of the Controlled
Substances Act, 21 U.S.C. 802. The term
includes, but is not limited to,
marijuana, depressants, stimulants, and
narcotic drugs. The term does not
include distilled spirits, wine, malt
beverages, or tobacco, as those terms are
defined or used in Subtitle E of the
Internal Revenue Code of 1986, as
amended.

* * * * *

Discharged under dishonorable
conditions. Separation from the U.S.
Armed Forces resulting from a
Dishonorable Discharge. The term does
not include separation from the Armed
Forces resulting from any other
discharge, e.g., a bad conduct discharge
or a dismissal.

* * * * *

Fugitive from justice. Any person who

has fled from any State to avoid
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prosecution for a felony or a
misdemeanor; or any person who leaves
the State to avoid giving testimony in
any criminal proceeding. The term also
includes any person who knows that
misdemeanor or felony charges are
pending against such person and who
leaves the State of prosecution.

* * * * *

Indictment. Includes an indictment or
any formal accusation of a crime made
by a prosecuting attorney, in any court
under which a crime punishable by
imprisonment for a term exceeding 1
year may be prosecuted or where a case
has been referred to court-martial if the
person is in the military.

* * * B *

Mental institution. Includes mental
health facilities, mental hospitals,
sanitariums, psychiatric facilities, and
other facilities that provide diagnoses by
licensed professionals of mental
retardation or mental illness, including
a psychiatric ward in a general hospital.
* * * B *

Renounced U.S. citizenship. A person
has renounced his U.S. citizenship if the
person, having been a citizen of the
United States, has renounced
citizenship either—

(a) Before a diplomatic or consular
officer of the United States in a foreign
state pursuant to 8 U.S.C. § 1481(a)(5)
and (6); or

(b} Before an officer designated by the
Attorney General when the United
States is in a state of war.

* * * * *

Unlawful user of or addicted to any
controlled substance. A person who
uses a controlled substance and has lost
the power of self-control with reference
to the use of the controlled substance;
and any person who is a current user of
a controlled substance in a manner
other than as prescribed by a licensed
physician. Such use is not limited to the
use of drugs on a particular day, or
within a matter of days or weeks before,
but rather that the unlawful use has
occurred recently enough to indicate
that the individual is actively engaged
in such conduct. A person may be an
unlawful current user of a controlled
substance even though the substance is
not being used at the precise time the
person seeks to acquire a firearm or
receives or possesses a firearm, An
inference of current use may be drawn
from evidence of a recent use or
possession of a controlled substance or
a pattern of use or possession that
reasonably covers the present time, e.g.,
a conviction for use or possession of a
controlled substance within the past
year, or multiple arrests for such
offenses within the past five years if the

most recent arrest occurred within the
past year.
* * * * *

Par. 3. Section 178.32(e) is added to
read as follows:

§178.32 Prohibited shipment,
transportation, possession, or receipt of
firearms and ammunition by certain
persons.

* * * * *

(e) The actual notice required by
paragraphs (a)(8)(i) and (d)(8) (i) of this
section is notice expressly and actually
given, and brought home to the party
directly, including service of process
personally served on the party and
service by mail. Actual notice also
includes proof of facts and
circumstances that raise the inference
that the party received notice including,
but not limited to, proof that notice was
left at the party’s dwelling house or
usual place of abode with some person
of suitable age and discretion residing
therein; or proof that the party signed a
return receipt for a hearing notice which
had been mailed to the party. It does not
include notice published in a
newspaper.

Signed: May 29, 1996.

John W. Magaw,
Director.
Approved: June 6, 1996.
John P. Simpson,
Deputy Assistant Secretary. (Regulatory,
Tariff and Trade Enforcement).
[FR Doc. 96-22827 Filed 9-5-96; 8:45 am]
BILLING CODE 4810-31-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[TN-146-2-9608b; FRL-5554-5]

Approval and Promulgation of Air
Quality Implementation Plans;
Tennessee; Approval of Revisions To
Permit Requirements, Definitions and
Administrative Requirements

AGENCY: Environmental Protection
Agency (EPA)
ACTION: Proposed rule.

SUMMARY: The EPA proposes to approve
the revisions to the Nashville/Davidson
County portion of the Tennessee State
Implementation Plan (SIP) submitted by
the State of Tennessee for the purpose
of revising the current regulations for
the permit requirements for major
sources of air pollution, including
revisions to the general definitions,
permit requirements, the Board's
powers and duties, the variances and

hearings procedures, the measurement

and reporting of emissions, and the

testing procedures. In the final rules
section of this Federal Register, the EPA
is approving the State’s SIP revision as

a direct final rule without prior proposal

because the Agency views this as a

noncontroversial revision amendment

and anticipates no adverse comments. A

detailed rationale for the approval is set

forth in the direct final rule. If no
adverse comments are received in
response to this proposed rule, no
further activity is contemplated in
relation to this proposed rule. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. The EPA
will not institute a second comment
period on this document. Any parties
interested in commenting on this
document should do so at this time.

DATES: To be considered, comments

must be received by October 7, 1996.

ADDRESSES: Written comments on this

action should be addressed to Karen

Borel, at the EPA Regional Office listed

below. Copies of the documents relative

to this action are available for public
inspection during normal business
hours at the following locations. The
interested persons wanting to examine
these documents should make an
appointment with the appropriate office
at least 24 hours before the visiting day.

Air and Radiation Docket and
Information Center {Air Docket 6102),
U.S. Environmental Protection
Agency, 401 M Street, SW,
Washington, DC 20460.

Environmental Protection Agency,
Region 4 Air Programs Branch, 345
Courtland Street, NE, Atlanta, Georgia
30365.

Bureau of Environmental Health
Services, Metropolitan Health
Department, Nashville-Davidson
County, 311-23rd Avenue, North,
Nashville, Tennessee 37203.

Tennessee Department of Environment
and Conservation, Division of Air
Pollution Control, 9th Floor L & C
Annex, 401 Church Street, Nashville,
Tennessee 37243-1531.,

FOR FURTHER INFORMATION CONTACT:

Interested persons wanting to examine

documents relative to this action should

make an appointment with the Region 4

Air Programs Branch at least 24 hours

before the visiting day. To schedule the

appointment or to request additional
information, contact Karen Borel,

Regulatory Planning and Development

Section, Air Programs Branch, Air,

Pesticides & Toxics Management

Division, Region 4 EPA, 345 Courtland
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procedures, and the Agency’s written
statement regarding the au pair program
which govern the au pair's participation
in the exchange program;

(2) Detailed profile of the family and
community in which the au pair will be

placed;
(3) A detailed profile of the
educational institutions in the

community where the au pair will be
placed, including the financial cost of
attendance at these institutions;

(4) A detailed summary of travel
arrangements; and

(5) A complete and thorough pre-
departure package clearly describing
child care responsibilities and
expectations and enumerating behavior
that is unacceptable.

(g) Au pair training. Sponsors shall
provide the au pair participant with
child development and child safety
instruction, as follows:

(1) Prior to placement with the host
family, the au pair participant shall
receive not less than eight hours of child
safety instruction no less than 4 of
which shail be infant-related; and

(2) Prior to placement with the
American host family, the au pair
participant shall receive not less than
twenty-four hours of child development
instruction of which no less than 4 shall
be devoted to specific training for
children under the age of two.

(h) Host family selection. Sponsors
shall adequately screen all potential
host families and at a minimum shall;

(1) Require that the host parents are
U.S. citizens or legal permanent
residents;

(2) Require that host parents are fluent
in spoken English;

(3) Require that all adult family
members resident in the home have
been personally interviewed by an
organizational representative;

(4) Require that host parents have
successfully passed a background
investigation including employment
and personal character references;

(5) Require that the host family has
adequate financial resources to
undertake all hosting obligations;

(6) Provide a written detailed
summary of the exchange program and
the parameters of their and the au pair's
duties, participation, and obligations;
and

(7) Provide the host family with the
prospective au pair participant's
complete application, including all
references.

(i) Host family orientation. Inaddition
to the requirements set forth at §514.10
sponsors shall:

(1) Inform all host families of the
philosophy, rules, and regulations
governing the sponsor's exchange

program and provide all families with a
copy of the Agency’s written statement
regarding the au pair program;

(2) Provide all selected host families
with a complete copy of Agency-
promulgated Exchange Visitor Program
regulations including the published
supplemental information;

(3) Advise all selected host families of
their obligation to attend at least one
family day conference to be sponsored
by the au pair organization during the
course of the placement year. Host
family attendance at such a gatheringis
a condition of program participation
and failure to attend will be grounds for
possible termination of their continued
or future program participation; and

{(4) Require that the organization’s
local counselor responsible for the au
pair placement contacts the host family
and au pair within forty eight hours of
the au pair’s arrival and meets, in
person, with the host family and au pair
within two weeks of the au pair's arrival
at the host family home.

(j) Wages and hours. Sponsors shall
require that au pair participants:

(1) Are compensated at a weekly rate
based upon 45 hours per week and paid
in conformance with the requirements
of the Fair Labor Standards Act as
interpreted and implemented by the
United States Department of Labor;

(2) De not provide more than 10 hours
of child care on any given day, nor more
than 45 hours of child care in any one
week;

{3) Receive a minimum of one and a
half days off per week in addition to one
complete weekend off each month; and

(4) Receive two weeks of paid
vacation.
® * * * *

[FR Doc. 97-16909 Filed 6-26-97; 8:45 am]
BILLING CODE 8230-01-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFRPart1

Income Taxes

CFR Correction

In title 26 of the Code of Federal
Regulations, part 1 (§§ 1.641 to 1.850),
revised as of April 1, 1997, on page 357,
in§ 1.704-2, paragraph (m), Example 1,
text was inadvertently omitted, the text
should appear at the top of the first
column. The omitted text should read:

§1.704-2 Allocations attributable to
nonrecourse liabilities.
* * * * ®

(m)***

Example t . * * * the general partner, form
a limited partnership to acquire and operate
a commercial office building. LP contributes
$180,000, and GP contributes $20,000. The
partnership obtains an $800,000 nonrecourse
loan and purchases the building {on leased
land) for $1,000,000. The nonrecourse loan is
secured only by the building, and no
principal payments are due for 5 years. The
partnership agreement provides that GP will
be required to restore any * * *.

[FR Doc. 97-55502 Filed 6-26-97; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF THE TREASURY

R of Alcohol, Tob and
Firearms
27 CFR Part 178

[T.D. ATF-391; Ref: Notice No. 839]
RIN 1512-AB41

Definitions for the Categories of
Persons Prohibited From Receiving
Firearms (35R-051P)

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Department of the
Treasury.

ACTION: Final rule, Treasury decision.

SUMMARY: The Bureau of Alcohol,
Tobacco and Firearms (ATF) is
amending the regulations to provide
definitions for the categories of persons
prohibited from receiving or possessing
firearms. The definitions will facilitate
the implementation of the national
instant criminal background check
system (NICS) required under the Brady
Handgun Violence Prevention Act.
DATES: The final reguiations are
effective on August 26, 1997.

FOR FURTHER INFORMATION CONTACT:
James P. Ficaretta, Regulations Branch,
Bureau of Alcohol, Tobacco and
Firearms, 650 Massachusetts Avenue,
NW., Washington, DC 20226 (202-927-
8230).

SUPPLEMENTARY INFORMATION:
Background

On November 30, 1993, Pub. L. 103-
159 (107 Stat. 1536) was enacted,
amending the Gun Control Act of 1968
{GCA), as amended (18 US.C. Chapter
44). Title | of Pub. L. 103-159, the
“Brady Handgun Violence Prevention
Act” (hereafter, “Brady”), as an interim
measure, imposed a waiting period of 5
days before a licensed importer,
licensed manufacturer, or licensed
dealer may transfer a handgun to a
nonlicensed individual (interim
provision). Brady requires that the
licensee wait for up to 5 days before
making the transfer while the chief law
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enforcement officer makes a reasonable
effort to determine whether the
nonlicensed individual ({transferee) is
prohibited by law from receiving or
possessing the handgun sought to be
purchased. The interim provisions of
the law became effective on February
28, 1994, and will cease to apply on
November 30, 1998.

Brady also provides for the
establishment of a national instant
criminal  background check system
(NICS) that a firearms licensee must
contact before transferring any firearm
to nonlicensed individuals. Brady
requires that NICS be established not
later than November 30, 1998.

Section 922(g) of the GCA prohibits
certain persons from shipping or
transporting any firearm in interstate or
foreign commerce, or receiving any
firearm which has been shipped or
transported in interstate or foreign
commerce, or possessing any firearm in
or affecting commerce. These
prohibitions apply to any person who—

(1) Has been convicted in any court of
a crime punishable by imprisonment for
a term exceeding one year;

(2) Is a fugitive from justice;

(3) Is an unlawful user of or addicted
to any controlled substance;

(4) Has been adjudicated as a mental
defective or committed to a mental
institution;

(5) Is an alien illegally or unlawfully
in the United States;

(6) Has been discharged from the
Armed Forces under dishonorable
conditions;

(7) Having been a citizen of the
United States, has renounced U.S.
citizenship;

(8) Is subject to a court order that
restrains the person from harassing,
stalking, or threatening an intimate
partner or child of such intimate
partner; or

(9) Has been convicted in any court of
a misdemeanor crime of domestic
violence.

Section 922(n) of the GCA makes it
unlawful for any person who is under
indictment for a crime punishable by
imprisonment for a term exceeding one
year to ship or transport any firearm in
interstate or foreign commerce, or
receive any firearm which has been
shipped or transported in interstate or
foreign commerce,

To implement NICS, Brady authorizes
the development of hardware and
software systems to link State criminal
history check systems intc the national
system. It aiso authorizes the Attorney
General to obtain official information
from any U.S. department or agency
about persons for whom receipt of a
firearm would be in violation of the law.

In order to establish NICS in such a
way that it incorporates the information
needed for all the categories of
prohibited persons mentioned above,
records systems from both Federal and
State agencies will be included in the
national system. For example, records
on fugitives are needed from State and
Federal law enforcement agencies. To
ensure that the information provided to
the national system is accurate, the
categories of prohibited persons must be
defined in the regulations as clearly as
possible.

Notice of Proposed Rulemaking

On September 6, 1996, ATF published
inthe Federal Register anotice
proposing to amend the regulations to
provide definitions for the various
categories of persons who are prohibited
from receiving or possessing firearms
(Notice No. 839; 61 FR 47095). In some
instances, the proposed definition
merely clarified an existing regulation.
In other cases, the proposed definitions
were new. A definition for “crime
punishable by imprisonment for a term
exceeding 1 year” was not proposed
since that term is already defined in the
regulations. A definition for the last
category of persons prohibited from
receiving or possessing firearms, ie,
persons who have been convicted in any
court of a misdemeanor crime of
domestic violence, is being addressed in
a separate rulemaking proceeding.

The comment period for Notice No.
839 closed on December 5, 1996.

Analysis  of Comments

ATF received 11 comments in
response to Notice No. 839. Six
comments were submitted by Federal
agencies including two comments from
agencies within the U.S. Department of
Justice (DOJ) (the Immigration and
Naturalization Service and the Office of
Policy Development), the US.
Department of State (Office of Passport
Policy and Advisory Services), the U.S.
Department of Veterans Affairs, the US.
Department of Defense, and the US.
Department of Health & Human Services
{Substance Abuse and Mental Health
Services Administration).  Five
comments were submitted on behalf of
State agencies.

A number of commenters expressed
concern about the disclosure of personal
information to NICS by States and
Federal agencies. Commenters also
expressed doubt that agencies can
retrieve relevant data based upon the
definitions in this regulation. For
example, one agency noted that the
definition of fugitive from justice
requires that the person has left the
State. While the State system may

indicate the person is a “fugitive,”” the
State system may not have any data
indicating the person has fled the
Jjurisdiction.

This regulation is limited to defining
the various categories of prohibited
persons under the Gun Control Act. it
does not address, nor can it resolve,
issues related to the retrieval of
information on persons under firearms
disabilities from agencies’ records or
issues of confidentiality. It is
recognized, however, that any
disclosure of information to NICS must
comply with all applicable Federal and
State privacy laws.

In the subsequent paragraphs, ATF
will restate the proposed definition for
each of the categories of prohibited
persons and discuss the comments
received concerning the proposed
definition.

Persons Who Are Under indictment for
a Crime Punishable by Imprisonment
for a Term Exceeding 1 Year

The term “indictment,” as proposed
in Notice No. 839, is defined as follows:

Indictment. Includes an indictment or any
formal accusation of a crime made by a
prosecuting attorney, in any court under
which a crime punishable by imprisonment
for a term exceeding 1 year may be
prosecuted or where a case has been referred
to court-martial if the person is in the
military.

ATF received four comments on the
proposed definition, two from Federal
agencies and two from State agencies.
The US. Department of Defense (DOD)
states that in the military the proposed
definition equates indictment to referral
to any court-martial. This would
include referral to a special court-
martial for an offense which carries a
maximum punishment of over 1 year,
but for which the maximum
punishment that could be imposed
could not exceed 6 months.
Consequently, DOD recommends that
the definition be amended to limit the
prohibition as it applies in military
cases to any offense punishable by
imprisonment for a term exceeding 1
year which has been referred to a
general court-martial. ATF finds that
DOD's suggested change clarifies the
meaning of the term “indictment”  with
respect to the military and this final rule
amends the definition accordingly.

In addition, at the request of the DOJ
Office of Policy Development, the
definition has been revised to include
an information, which is a formal
accusation of a crime but differs from an
indictment because it is made by a
prosecuting attorney rather than a grand
jury. The definition would not cover a
mere criminal complaint.
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One State agency requested
clarification  whether an indictment for
a crime classified as a misdemeanor, but
punishable by a term of imprisonment
exceeding 1 year, would fall within the
definition. Section 921(a)(20) of the
GCA provides that the term “crime
punishable by imprisonment for a term
exceeding one year” does not include
any State offense classified by the laws
of the State as a misdemeanor and
punishable by a term of imprisonment
of 2 years or less. The definition of
indictment is being clarified in the
regulations by adding a reference to the
definition of “crime punishable by
imprisonment  for a term exceeding one
year.”

Persons Who Are Fugitives From
Justice

As proposed in Notice No. 839, the
term “fugitive from justice” is defined
as follows:

Fugitive from justice. ~ Any person who has
fled from any State to avoid prosecution for
afelony or a misdemeanor; or any person
who leaves the State to avoid giving
testimony in any criminal proceeding. The
term also includes any person who knows
that misdemeanor or felony charges are
pending against such person and who leaves
the State of prosecution.

Two Federal agencies and three State
agencies commented on the proposed
definition. One Federal agency stated
that the term is defined in the statute
(18 US.C. 921a)(15)) and, as such, any
expansion of the definition would
require legislative action. ATF is not
proposing to “expand” the definition of
fugitive from justice. Rather, the
proposed definition is intended to
clarify the meaning of the term. As
mentioned in the preamble of Notice
No. 839, the legislative history of
section 921(a)(15), defining “fugitive,”
indicates that the term includes both
felonies and misdemeanors, but makes
no specific reference to misdemeanors.
In addition, the statute does not spell
out that to be a fugitive from justice it
is not necessary that the person left a
State with the intent of fleeing the
charges. Rather, a person is a fugitive
from justice if the individual, knowing
that charges are pending, purposefully
leaves the State of prosecution and does
not appear before the prosecuting
tribunal. Accordingly, ATF's proposed
regulatory definition merely clarifies the
statutory definition by covering these
points.

DOD stated that the proposed
definition should be tailored to the
military setting whereby an individual
in the military, without authority,
absents himself or herself to avoid a
military prosecution. DOD recommends

that the following be added to the
definition of the term:

The term also includes any member of the
Armed Forces who knows that court-martial
charges are pending against such member,
and without authority, leaves military
control; or any member of the Armed Forces
who, without authority, leaves military
control to avoid giving testimony in any
court-martial or any pretrial hearing or
deposition conducted under the Uniform
Code of Military Justice {10 US.C. chap. 47).

ATF is not adopting DOD’s proposed
amendment into the final regulations.
Under military law, a person is
considered a fugitive when the person,
knowing that charges are pending,
leaves military control. Under the GCA,
such a person would not be a fugitive
unless the person left the State. Because
the definition at issue is for purposes of
enforcement of the GCA, DOD’s
proposed definition could not be
adopted.

One State agency expressed concern
regarding ATF's statement in the
preamble of Notice No. 839 that a
person is not a fugitive from justice
merely because he or she has
outstanding traffic citations. The
commenter asked whether this includes
criminal as well as civil traffic citations.
The commenter also believed that the
proposed definition should be amended
to include individuals with outstanding
traffic warrants. To be a fugitive from
justice under the statute, a person must
have left the State where criminal
charges are pending against the person.
A person who has an outstanding civil
traffic citation or who has not left the
State, does not meet the statutory
definition. The statute and the final
regulation make it clear that “fugitive
from justice” does not include a person
having only civil traffic citations.

Another State agency expressed the
concern that it may have difficulty
retrieving information from its records
to show that a person with pending
charges in a State actually left the State
or was aware of the charges. It is
recognized that agencies may have
difficulty identifying this information.
However, the definition in the
regulation cannot eliminate elements
required by the statute.

Persons Who Are Unlawful Users of or
Addicted to Any Controlled Substance

As proposed in Notice No. 839, the
terms “controlled substance” and
“unlawful user of or addicted to any
controlled substance” are defined as
follows:

Controlled substance. A drug or other
substance, or immediate precursor, as
defined in section 102 of the Controlled
Substances Act, 21 US.C. 802. The term

includes, but is not limited to, marijuana,
depressants, stimulants, and narcotic drugs.
The term does not include distilled ~spirits,
wine, malt beverages, or tobacco, as those
terms are defined or used in Subtitle E of the
Internal Revenue Code of 1986, as amended.

Unlawful user of or addicted to any
controlled substance. A person who usesa
controlled substance and has lost the power
of self-control with reference to the use of the
controlled substance; and any person who is
a current user of a controlled substance in a
manner other than as prescrived by a
licensed physician. Such use is not limited
to the use of drugs on a particular day, or
within a matter of days or weeks before, but
rather that the unlawful use has occurred
recently enough to indicate that the
individual is actively engaged in such
conduct. A person may be an unlawful
current user of a controlled substance even
though the substance is not being used at the
precise time the person seeks to acquire a
firearm or receives or possesses a firearm. An
inference of current use may be drawn from
evidence of a recent use or possession of a
controlled substance or a pattern of use or
possession that reasonably covers the present
time, e.g., a conviction for use or possession
of a controlled substance within the past
year, or multiple arrests for such offenses
within the past five years if the most recent
arrest occurred within the past year.

The DOJ Office of Policy Development
inquired whether the proposed
definition includes persons found
through a drug test to use a controlled
substance unlawfully, provided the test
was administered within the past year.
In response, ATF agrees that this
information would give rise to an
inference of unlawful drug use.
Accordingly, the final regulations are
being amended to identify these persons
in the definition as an example of
unfawful drug user.

DOD commented that the examples
should be expanded to include illegal
drug use as evidenced by nonjudicial
administrative proceedings. DOD
believes that it would be helpful to add
the following at the end of the proposed
definition:

or

For a current or former member of the
Armed Forces, an inference of current use
may be drawn from recent disciplinary or
other administrative action based on
confirmed drug use, e.g., court-martial
conviction, nonjudicial punishment, or an
administrative  discharge based on drug use
or drug rehabilitation failure,

ATF finds that the Defense
Department's proposed language helps
to clarify the definition with respect to
the military and is adopting the
proposed amendment into the final
regulations.
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Persons Who Have Been Adjudicated as
Mental Defectives or Been Committed to
a Mental [nstitution

The terms “adjudicated as a mental
defective,” “committed to a mental
institution,” and “mental institution,”
as proposed in Notice No. 839, are
defined as follows:

Adjudicated as a mental defective. (a}) A
determination by a court, board, commission,
or other lawful authority that a person, as a
result of marked subnormal intelligence, or
mental illness, incompetency, condition, or
disease:

(1) Is a danger to himself or to others; or

(2) Lacks the mental capacity to contract or
manage his own affairs.

(b) The term shall include a finding of
insanity by a courtin a criminal case.

Committed to a mental institution. A
formal commitment of a person to a mental
institution by a court, board, commission, or
other legal authority. The term includes a
commitment to a mental institution
involuntarily. The term includes a
commitment for mental defectiveness or
mental illness. It also includes commitments
for other reasons, such as for drug use. The
term does not include a person in a mental
institution  for observation or a voluntary
admission to a mental institution.

Mental institution.  Includes mental health
facilities, mental hospitals, sanitariums,
psychiatric facilities, and other facilities that
provide diagnoses by licensed professionals
of mental retardation or mental iliness,
including a psychiatric ward in a general
hospital.

Four Federal agencies and three State
agencies commented on ATF's proposed
definitions. Two State agencies
questioned the meaning of “lawful
authority” as used in the proposed
regulations. In ATF's view, “lawful
authority” as used in the proposed
regulations clearly means a government
entity having the legal authority to make
adjudications or commitments, other
than courts, boards, or commissions
which are specifically mentioned.
Therefore, the final reguiations do not
further define “lawful authority.”

Another State agency asked whether
the proposed definition of “adjudicated
as a mental defective” mustinclude a
court finding of insanity in all cases.
The proposed definition includes a
determination that a person, as a result
of mental illness, is a danger to himself
or to others. The term aiso includes a
finding of insanity by a courtin a
criminal case. These are separate and
distinct definitions. Therefore, a
determination of mental illness under
the first part of the definition would
give rise to firearms disabilities and
would not require a court finding of
insanity.

DOD commented that the Uniform
Code of Military Justice was recently
amended to include procedures for the
commitment of military personnel for

reason of a lack of mental responsibility.
Conseguently, DOD recommends that
the following be added to the definition
of “adjudicated as a mental defective':

Thedefinition*  * * shall also include
those persons found incompetent to stand
trial or found not guilty by reason of lack of
mental responsibility pursuant to articles 50a
and 72b of the Uniform Code of Military
Justice, 10 US.C. 850a, 876b.

DOD's proposed amendment will
clarify the meaning of the term
“adjudicated as a mental defective’
with respect to the military and ATF is
adopting the suggested change into the
final regulations.

In its comment, the U.S. Department
of Veterans Affairs correctly interpreted
the proposed definition of “adjudicated
as a mental defective”” to mean that any
person who is found incompetent by the
Veterans Administration under 38 CFR
3.353 will be considered to have been
adjudicated as a mental defective for
purposes of the GCA. Section 3.353
provides that a mentally incompetent
person is one who, because of injury or
disease, lacks the mental capacity to
contract or manage his or her own
affairs.

Persons Who Are Aliens and Are
lllegally or Unlawfully in the United
States

As proposed in Notice No. 839, the
term “alien illegally or unlawfully in
the United States” is defined as follows:

Alien illegally or unlawfully in the United
States. (a) Aliens who are unlawfully in the
United States or are not in a valid
nonimmigrant or immigrant status. The term
includes any alien—

(1) Who has entered the country illegally;

{2) Nonimmigrant whose authorized period
of admission has expired;

(3) Student who has failed to maintain
status as a student; or

{4) Under an order of deportation, whether
or not he or she has left the United States.

{b) The term does not include aliens who
are in “immigration parole” status in the
United States pursuant to the Immigration
and Naturalization Act (INA).

The Immigration and Naturalization
Service (INS) suggested that the
definition be modified to better reflect
the terminology used in the Immigration
and Nationality Act (INA). The
commenter states that the INA uses
specific legal terms to refer to the status
of aliens in the United States. Therefore,
INS recommends that the proposed
definition be amended to read as
follows:

Alien illegally or unlawfully in the United
States. Aliens who are unlawfully in the
United States are not in valid immigrant,
nonimmigrant or parole status. The term
includes any alien—

{a) Who unlawfully entered the United
States without inspection and authorization

by an immigration officer and who has not
been paroled into the United States under
section 212(d)(5) of the Immigration and
Nationality Act (INA);

(b} Nonimmigrant whose authorized period
of stay has expired or who has violated the
terms of the nonimmigrant category in which
he or she was admitted;

(c) Paroled under INA section 212(d)(S)
whose authorized period of parole has
expired or whose parole status has been
terminated; or

{d) Under an order of deportation,
exclusion, or removal, or under an order to
depart the United States voluntarily, whether
or not he or she has left the United States.

ATF agrees with the INS that the
wording of the definition for this
particular category of prohibited
persons should reflect the terminology
used in the Immigration and Nationality
Act. Accordingly, ATF is adopting INS
proposed definition into the final
regulations.

The DO’ Office of Policy Development
asked whether the proposed definition
of illegal aliens would cover asylum
applicants. According to the INS,
asylum applicants are not lawfully in
the United States and would fall within
the definition.

Persons Who Have Been Discharged
From the Armed Forces Under
Dishonorable Conditions

As proposed in Notice No. 839, the
term “discharged under dishonorable
conditions” is defined as follows:

Discharged under dishonorable conditions.
Separation from the U.S. Armed Forces
resulting from a Dishonorable Discharge. The
term does not include separation from the
Armed Forces resulting from any other
discharge, e.g. a bad conduct discharge or a
dismissal.

Section 922(g)(6) of the GCA makes it
unlawful for persons who have been
discharged from the Armed Forces
under dishonorable conditions to
receive or possess firearms, As ATF
stated in Notice No. 839, the legislative
history of this provision shows that the
prohibition originally applied to
persons discharged under “other than
honorable conditions.” The Omnibus
Crime and Safe Streets Act of 1968, Pub.
L. 90-351, Title VII, sec. 1202(2), 82
Stat. 226 (1968). However, Title VIl was
amended by the GCA to limit the
prohibition to persons discharged under
“dishonorable conditions.” Therefore,
the proposed definition provides that
the prohibition applies only to persons
discharged under dishonorable
conditions, but not to persons separated
from the Armed Forces as a result of
other types of discharges, such as a bad
conduct discharge or a dismissal.
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DOD was the only commenter to
address ATF’s proposed definition.
DOD believes that the proposed
definition should be expanded to
include commissioned officers, cadets,
midshipmen, and warrant officers who
have been sentenced to dismissal from
the service by a general court-martial.
DOD states that a dismissal is a punitive
discharge to characterize the separation
of an officer under conditions of
dishonor (see Rules for Courts-Martial,
1003(c)(2)(A)iv)). DOD also makes
reference to the Military Judges
Benchbook, DA Pam 27-9 (September
1996) which provides the following
instruction for court members
concerning the decision on whether to
adjudge a dismissal as partof a
sentence:

¥ % *asentence todismissal ¥ ¥ *is,in
general, the equivalent of a dishonorable
discharge.* * * A dismissal deprives one of
substantially all benefits administered by the
Veteran's Administration and the Army
establishment, It should be reserved for those
who, in the opinion of the court, should be
separated under conditions of dishonor after
conviction of serious offenses of a civil or
military nature warranting such severe
punishment* * *

In addition, DOD advises that Federal
law construes a dismissal as equivalent
to a dishonorable discharge for purposes
of eligibility for veteran’s benefits. (See
38 US.C. 530(a)). Finally, DOD believes
that defining the term “under
dishonorable conditions” to include
only dishonorable discharges could lead
to an unfair application of the statute
between officers and enlisted service
members convicted of the same
offenses.

Based on the DOD's comments, ATF
reexamined the legislative history of the
GCA and has determined that the term
“under dishonorable conditions” can be
interpreted to include a dismissal.
Accordingly, this final rule amends the
definition of “under dishonorable
conditions” to include a “dismissal
adjudged by a general court-martial.”

Persons Who Have Renounced Their
United States Citizenship

As proposed in Notice No. 839, the
term “renounced US. citizenship” is
defined as follows:

Renounced US. citizenship. A person has
renounced his US. citizenship if the person,
having been a citizen of the United States,
has renounced citizenship either—

(a) Before a diplomatic or consular officer
of the United States in a foreign state
pursuant to 8 U.S.C. 1481(a) (5) and (6); or

(b) Before an officer designated by the
Attorney General when the United States is
in a state of war.

Two Federal agencies commented on
ATF's proposed definition, the Office of
Passport Policy and Advisory Services
(Department of State) and the Office of
Policy Development (DOJ). The Office of
Passport Policy and Advisory Services
commented that the definition should
be written to exclude renunciations that
have been reversed on administrative or
judicial appeals and renunciations by
persons who subsequently regain
citizenship through naturalization. ATF
agrees that a reversal of a renunciation
would remove the person’s Federal
firearms disabilities. This is consistent
with the removal of disabilities resulting
from a felony conviction that has been
reversed on appeal. Therefore, the
definition will include an exception for
reversed renunciations.

On the other hand, a person who has
renounced his or her citizenship and
has subsequently regained citizenship
through naturalization would remain
under firearms disabilities. Section
922(g)(7) of the Act makes it unfawful
for any person “who * * * has
renounced his citizenship” to possess
firearms and there is no exception for
subsequent naturalization. A similarly
worded disability was addressed by the
Supreme Court in Dickerson v. New
Banner, 460 US. 103, 116 (1983), where
the Supreme Court held that a person
who “has been” committed to a mental
institution, but later cured and released,
continues to have firearms disabilities.

The DOJ Office of Policy Development
suggests that the statutory citation
which appears at the end of paragraph
{(a), 8 U.S.C. 1481(a) (5) and (6), be
moved to the end of paragraph (b). ATF
is amending paragraph (b) of the
proposed definition by moving the
statutory cite, 8 U.S.C. 1481(a)(6), to
paragraph (b).

Persons Who Are Subject toa Court
Order Restraining Them From
Committing Domestic Violence

ATF did not receive any comments
addressing the proposed definition of
“actual notice.” Therefore, the
definition is included in the final
regulations without change.

Executive Order 12866

It has been determined that this final
rule is not a significant regulatory action
as defined in E.O. 12866. Therefore, a
Regulatory Assessment is not required.
Regulatory Flexibility ~Act

It is hereby certified that this final
rule will not have a significant
economic impact on a substantial
number of small entities. This final rule
prescribes definitions for the categories
of persons prohibited from receiving or

possessing firearms. The definitions are
necessary to implement the national
instant criminal background check
system required under the Brady law.
No new reporting, recordkeeping or
other administrative requirements are
imposed on firearms licensees by this
final rule. Accordingly, aregulatory
flexibility analysis is not required.

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1995, Public Law 104-
13, 44 US.C. Chapter 35, and its
implementing regulations, 5 CFR part
1320, do not apply to this final rule
because no requirement to collect
information is imposed.

Disclosure

Copies of the notice of proposed
rulemaking, the written comments, and
this final rule will be available for
public inspection during normal
business hours at: ATF Public Reading
Room, Room 6480, 650 Massachusetts
Avenue, NW., Washington, DC.

Drafting Information
The author of this document is James

P. Ficaretta, Regulations Branch, Bureau
of Alcohol, Tobacco and Firearms.

List of Subjects in 27 CFR Part 178

Administrative  practice and
procedure, Arms and ammunition,
Authority delegations, Customs duties
and inspection, Exports, Imports,
Military personnel, Penalties, Reporting
requirements, Research, Seizures and
forfeitures, and Transportation.

Authority and Issuance

Accordingly, 27 CFR PART 178—
COMMERCE IN FIREARMS AND
AMMUNITION s amended as follows:

Paragraph 1. The authority citation
for 27 CFR part 178 continues to read
as follows:

Authority: 5 U.S.C. 552(a); 18 U.5.C. 847,
921-930; 44 USC. 3504(h).

Par.2. Section 178.11 is amended by
revising the definitions for “discharged
under dishonorable conditions,”
“fugitive from justice,” and
“indictment,” and by adding definitions
for “adjudicated as a mental defective,”
“alien illegally or unlawfully in the
United States,” “committed to a mental
institution,” “controlled substance,”
“mental institution,” “renounced U.S.
citizenship,” and “unlawful user of or
addicted to any controlled substance” to
read as follows:

§178.11 Meaning of terms.
* * * * *

Adjudicated as a mental defective. (a)
A determination by a court, board,
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commission, or other lawful authority
that a person, as a result of marked
subnormal intelligence, or mental
illness, incompetency, condition, or
disease:

(1) is a danger to himself or to others;
or

(2) tacks the mental capacity to
contract or manage his own affairs.

(b} The term shall include—

(1) A finding of insanity by a courtin
a criminal case; and

(2) Those persons found incompetent
to stand trial or found not guilty by
reason of lack of mental responsibility
pursuant to articles 50a and 72b of the
Uniform Code of Military Justice, 10
U.S.C. 850a, 876b.

Alien illegally or unlawfully in the
United States. Aliens who are
unlawfully in the United States are not
in valid immigrant, nonimmigrant or
parole status. The term includes any
alien—

(a) Who unlawfully entered the
United States without inspection and
authorization by an immigration officer
and who has not been paroled into the
United States under section 212{d)(5} of
the Immigration and Nationality Act
(INA);

{b) Who is a nonimmigrant and whose
authorized period of stay has expired or
who has violated the terms of the
nonimmigrant category in which he or
she was admitted;

(c) Paroled under INA section
212(d)(5) whose authorized period of
parole has expired or whose parole
status has been terminated; or

(d) Under an order of deportation,
exclusion, or removal, or under an order
to depart the United States voluntarily,
whether or not he or she has left the
United States.
® * ® ® ®

Committed to a mental institution. A
formal commitment of a person to a
mental institution by a court, board,
commission, or other lawful authority.
The term includes a commitmenttoa
mental institution involuntarily. The
term includes a commitment for mental
defectiveness or mental illness. It also
includes commitments for other
reasons, such as for drug use. The term
does not include a person in a mental
institution for observation or a
voluntary admission to a mental
institution.

Controlled substance. A drugor other
substance, or immediate precursor, as
defined in section 102 of the Controlled
Substances Act, 21 US.C. 802. The term
includes, butis not limited to,
marijuana, depressants, stimulants, and
narcotic drugs. The term does not
include distilled spirits, wine, malt

beverages, or tobacco, as those terms are
defined or used in Subtitle E of the
Internal Revenue Code of 1986, as
amended.

* * * * -

Discharged under dishonorable
conditions. Separation from the US.
Armed Forces resulting from a
dishonorable discharge or dismissal
adjudged by a general court-martial. The
term does not include separation from
the Armed Forces resulting from any
other discharge, e.g., a bad conduct
discharge.

x * * * *

Fugitive from justice. Any person who
has fled from any State to avoid
prosecution for a felony or a
misdemeanor; or any person who leaves
the State to avoid giving testimony in
any criminal proceeding. The term also
includes any person who knows that
misdemeanor or felony charges are
pending against such person and who
leaves the State of prosecution.

* * * * *

Indictment. Includes an indictment or
information in any court, under which
a crime punishable by imprisonment for
a term exceeding 1 year (as defined in
this section) may be prosecuted, orin
military cases to any offense punishable
by imprisonment for a term exceeding 1
year which has been referred to a
general court-martial. An information is
a formal accusation of a crime, differing
from an indictment in that it is made by
a prosecuting attorney and not a grand
jury.

x * * * *

Mental institution. Includes mental
health facilities, mental hospitals,
sanitariums, psychiatric faciliti and
other facilities that provide diagnoses by
licensed professionals of mental
retardation or mental illness, including
a psychiatric ward in a general hospital.
x = * * -

L4

Renounced US. citizenship.
person has renounced his U.S.
citizenship if the person, having been a
citizen of the United States, has
renounced citizenship either—

(1) Before a diplomatic or consular
officer of the United States in a foreign
state pursuant to 8 U.S.C. 1481(a)(5); or

(2) Before an officer designated by the
Attorney General when the United
States is in a state of war pursuantto 8
US.C. 1481(a)6).

(b) The term shall not include any
renunciation of citizenship that has
been reversed as a result of
administrative or judicial appeal.

x = * = -

@A

Unlawful user of or addicted to any
controlled substance. A person who

uses a controlled substance and has lost
the power of self-control with reference
to the use of the controlled substance;
and any person who is a current user of
a controlled substance in a manner
other than as prescribed by a licensed
physician. Such use is not limited to the
use of drugs on a particular day, or
within a matter of days or weeks before,
but rather that the unlawful use has
occurred recently enough to indicate
that the individual is actively engaged
in such conduct. A person may be an
unlawful current user of a controlled
substance even though the substance is
not being used at the precise time the
person seeks to acquire a firearm or
receives or possesses a firearm. An
inference of current use may be drawn
from evidence of a recent use or
possession of a controlled substance or
a pattern of use or possession that
reasonably covers the present time, e.g.,
a conviction for use or possession of a
controlled substance within the past
year; muitiple arrests for such offenses
within the past 5 years if the most
recent arrest occurred within the past
year; or persons found through a drug
test to use a controlled substance
unfawfully, provided that the test was
administered within the past year. For
a current or former member of the
Armed Forces, an inference of current
use may be drawn from recent
disciplinary or other administrative
action based on confirmed drug use,
e.g., court-martial conviction,
nonjudicial punishment, or an
administrative discharge based on drug
use or drug rehabilitation failure.
= - * * *

Par.3. Section 178.32(e) is added to
read as follows:

§178.32 Prohibited shipment,
transportation, possession, or receipt of
firearms and ammunition by certain
persons.

* - * * *

(e) The actual notice required by
paragraphs (a)@)(i) and (d)8)(i) of this
section is notice expressly and actually
given, and brought home to the party
directly, including service of process
personally served on the party and
service by mail. Actual notice also
includes proof of facts and
circumstances that raise the inference
that the party received notice including,
but not limited to, proof that notice was
left at the party’s dwelling house or
usual place of abode with some person
of suitable age and discretion residing
therein; or proof that the party signed a
return receipt for a hearing notice which
had been mailed to the party. It does not
include notice published in a
newspaper.
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Signed: April 21, 1997.
John W. Magaw,
Director.
Approved: May 5, 1997,
John P. Simpson,
Deputy Assistant Secretary, {Regulatory,
Tariff and Trade Enforcement).
[FR Doc. 97-16900 Filed 6-26-97; 8:45 am]
BILLING CODE 4810-31-F

DEPARTMENT OF LABOR

Mine Safety and Health Administration
30 CFR Parts 7, 31, 32, 36, 70, and 75
RIN 1219-AA27

Approval, Exhaust Gas Monitoring,

and Safety Requirements for the Use
of Diesel-Powered Equi in

the rest of §§ 75.1902 through 75.1906.
Removing reference to the earlier
compliance date conforms the preamble
language to that of the final rule and
eliminates conflicting information.

This notice also corrects the rule and
corresponding preamble language for
§75.1909 to reflect existing §75.523-3
requirements which govern automatic
emergency-parking brakes on electric-
powered haulage equipment. Section
75.523-3 provided the basis for
§75.1909 requirements for
supplemental brake systems on heavy
duty diesel-powered equipment.
MSHA’s intent is that § 75.1909(c)(5)
specify essentially the same
requirements as existing § 75.523-3(c).

The provision for supplemental brake
systems was included in §75.523-3to

Underground Coal Mines

AGENCY: Mine Safety and Health
Administration, Labor.
ACTION: Final rule; corrections.

SUMMARY: This document corrects errors
in the final rule for the approval,
exhaust gas monitoring, and safety
requirements for the use of diesel-
powered equipment in underground
coal mines which appeared in the
Federal Register on October 25, 1996.
DATES: Effective June 27, 1997.

FOR FURTHER INFORMATION CONTACT:
Patricia W. Silvey, Director, Office of
Standards, Regulations, and Variances;

703-235-1910 (voice);
psilvey@msha.gov (internet e-mail); or
703-235-5551 (facsimile).

SUPPLEMENTARY INFORMATION: On
October 25, 1996, MSHA published a
final rule on the approval, exhaust gas
monitoring, and safety requirements for
the use of diesel-powered equipment in
underground coal mines (61 FR 55412).
This document corrects errors that
appeared in the final rule.

This notice corrects the effective date
section to include that the removal of
part 32 is also effective November 25,
1996; and editorial errors in the
numbers and mathematical symbols in
§7.88,§7.89, §7.98(g)(7) Table F-1, and
§7.100.

This notice corrects the preamble
language for §75.1906 by deleting
language inadvertently included that
would have imposed an earlier
compliance deadline for the
requitements of § 75.1903(c) and (d). In
the final rule, MSHA did not adopt a
different compliance date in §75.1906(})
for§ 75.1903(c) and {(d). Instead, the
compliance date for these paragraphs is
the same 12-month deadline as that for

accidents occurring when the
machine was in operation without an
operator in the operator's compartment.
The preambie to the March 24, 1989
final rule for § 75.523-3 (54 FR 12410)
states in part that:

* * * atleast five fatalities have occurred
since 1978 when equipment operators were
repositioning themselves or were not at the
controls of an energized machine when it
rolled away.

The preamble discussion in the
October 25, 1996 diesel equipment final
rule (61 FR 555468) states in part that
§75.1909(c)(1) through (c}(5):

* * * closely track the brake system
requirements for electric haulage equipment
inexisting§ 75.523-3 with the exception of
the requirement that the brake system be
engaged by an emergency deenergization
device or panic bar.

The emergency deenergization device is
the only difference intended between
the technical requirements for the
braking systems required by existing
§75.523-3 and the braking systems
required for diesel equipment in the
final rule. It is an editorial oversight that
the two requirements differ.

Existing § 75.523-3 requires a means
to “apply the brakes manually without
deenergizing the equipment;” whereas,
the current language in § 75.1909(c)(5)
of the final rule requires a means to
“apply the brakes manually without the
engine operating.” This notice corrects
the final rule and preamble language for
§75.1909(c)(5) by replacing the phrase
“without the engine operating” with the
phrase “without shutting down the
engine.” Without this change to the rule
and the preamble, the two parts of
§75.1909(ci{5) partially repeat rather
than complement each other.

List of Subjects
30 CFR Part 7

Diesel-powered equipment, Mine
safety and health, Reporting and
recordkeeping requirements.

30 CFR Part 75

Diesel-powered equipment, Mine
safety and health, Underground coal
mines, Reporting and recordkeeping
requirements.

Dated: June 19, 1957.

J. Davitt McAteer,
Assistant Secretary for Mine Safety and
Health.

Accordingly, the final rule published
on October 25, 1996 (61 FR 55412) is
corrected as follows:

1.The DATES section of the preamble
on page 55412, column one, is corrected
to add the words “and part 32" after the
words “the removal of part 31"

PART 7—TESTING BY APPLICANT OR
THIRD PARTY

2. The authority citation for part 7
continues to read as follows:

Authority: 30 US.C.957.

§7.88 [Corrected]

3. Section 7.88(a)(9)(vi), on page
55516, column one, line six, is corrected
by deleting a "5 in the number
“(0.00552)" to read "(0.0052)".

4. Section 7.88(a)(9)(xi), on page
55516, column two, line one is
corrected by adding a slash after
“K=13,913.4" toread “K=13,913.4/".

§7.88 [Corrected]

5. Section 7.89(a)(9}(i) and (ii), on
page 55517, is corrected by changing the
abbreviation “P " to read “P"in
column two, line eight, and in column
three, line one.

6. Section 7.89(a)(9)(iv}(A), on page
55517, is corrected by changing the
abbreviation “P reon” to read “P jeon”in
line one of the equation section.

§7.98 [Corrected]

7. Section 7.98(q)(7), Table F-1, on
page 55520, second column, is corrected
in the fifth entry by changing the
subscript number 3 following “/0.008'
to a superscript footnote number 3.

8. Section 7.98(q)(7), Table F-1 is
further corrected on page 55521 as
follows:

a. In the second column, second entry
by changing “1s”” to read 3"

b. In the first column, by adding a dot
leader after the third entry and a
corresponding entry in the second
column to read "“V1s”"; and

¢ In the second column, by reducing
the size of the footnote numbers for

Chairman SANDERS. Thank you, Senator Boozman.

Senator Begich.

Senator BEGICH. Thank you very much, Mr. Chairman.

Actually, I want to follow-up. It was not my intent to follow-up
on your question but I know, Senator Boozman, you and I have
done several pieces of legislation together including this one. I have
a piece of legislation pending with Senator Pryor, Flake, and
Graham on this specific issue because there has been no proven
correlation between financial affairs and someone committing or
could potentially commit an act of violence.
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There is no evidence, unless you have some; and I get what you
are saying. I feel some uncomfortable conversation coming at me
because you are kind of responding to the Justice Department’s de-
cision.

If I can, I would like to get from you whatever the public safety
authority, Justice Department, issued this as an added item, what-
ever documentation they created this, because there is no
connection.

And, there are many veterans that are denied their Second
Amendment rights because they are unable to manage their finan-
cial affairs but they are not violent, they are not potentially violent,
they are not at risk to themselves or others.

And so, could you provide us that? You do not have to answer
this, but I sense some uncomfortable positioning in your responses
to Senator Boozman and I get where this came from, that you are
responding to that.

Mr. HipoLIT. Yes, Senator, there were Justice Department regu-
lations that set that up and we would be pleased to provide you
with background information on that.

Senator BEGICH. We would like that. Again, our bill is to try to
rectify this problem because it just seems unfair. We have to take
and weigh someone’s constitutional right, whatever that right is, is
something we need to be very careful about.

At the same time, we need to recognize there are individuals that
are at risk and we need to balance that.

Mr. Murphy, you had some information regarding how many
have been accepted into that system, how many are appealing, and
then also what the timetable is from their initial appeal, or relief
I guess is the word to use. And then what the outcome of that was.

Would you mind giving us something on that also?

Mr. MurpPHY. We would be happy to, Senator.

[The information requested during the hearing follows:]

RESPONSE TO REQUEST ARISING DURING THE HEARING BY HON. MARK BEGICH TO
U.S. DEPARTMENT OF VETERANS AFFAIRS

Response. As of April 17, 2013, the cumulative total of VA incompetent bene-
ficiaries is 143,580. A demographic breakdown is shown below:

VELerans .......cocovceeveveneeeneinens 83,764
Surviving Spouses .........ccc....... 42,636
Helpless Adult Children . . 14,291
Minor Children ........... . 2,733
Dependent Parents . 86
Other Adults .....coovvereccinne 70

TOTAL oo 143,580

Senator Begich asked for data on the special NICS appeals process: how many
have asked for a review, the time it takes for the appeal process, and the number
of requests for relief granted/denied/not yet decided.

Response. Please note that NICS relief is not an appeal, it is a separate process.
As of April 17, 2013, VA received 236 requests for relief from the NICS reporting
requirements. Breakdown is as follows:
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Granted ......cooevveieieieieiee. 7
Denied ..o 153
Pending ..o 53
Competency Restored .............. 23

Senator BEGICH. OK. Thank you.

Let me move on to another subject matter. Again actually Sen-
ator Boozman and I have a bill entitled Putting Veterans Funding
First Act, S. 932. We gave advance appropriations for part of the
VA but not all of it, so this bill would complete fully giving ad-
vanced appropriations to the VA.

Tell me what you think of this and would you be supportive of
this legislation. Again, it just seems logical from a standpoint of
saving money, saving time, and creating opportunity for the VA to
do their work rather than processing paper all the time.

Who would like to?

Mr. Coy. I will take that, Senator.

Unfortunately, the short answer is we are still putting together
our cleared views on this.

Senator BEGICH. Can I interrupt you for just 1 second.

Mr. Coy. Yes.

Senator BEGICH. And I do not mean to be negative, only because
of our time here. But, are you putting that together? Is OMB influ-
encing that outcome of what you are putting together?

The reason I ask is that OMB will always sanitize the heck out
of everything. So, I am looking for what you all think as the de-
partment that has to run an agency of the magnitude that you
have to run.

So, you do not have to answer. I do not mean to be—I just get
frustrated with OMB sanitizing everything before coming in front
of a Committee.

Mr. Coy. I will take your advice and not insert that, Sir.

[Laughter.]

Senator BEGICH. OK. Your answer is an answer but go ahead. I
did not mean to——

Mr. Coy. We have seen where it has been very useful for our col-
leagues at VHA.

Senator BEGICH. Right.

Mr. Coy. But again we do not have our cleared position to put
forth yet.

Senator BEGICH. Understood. OK.

Mr. Coy. We are looking at it very vigorously and it is within VA
at this point to put together those cleared views.

Senator BEGICH. Fantastic. I would look forward and maybe we
can ask the other side of VA at one point what they saw as their
savings and opportunity. That might help us convince, and I say
“us,” meaning OMB to think about the right decision here.

Mr. Coy. Aye, aye.

Senator BEGICH. I'll leave it at that.

Let me go on to one last quick thing. There is a bill that I co-
sponsored with Senator Burr but I do not see it, though I may be
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wrong. You did not supply a view on it, which is about issuing
cards to veterans that identify themselves as veterans so then they
can benefit from community benefits that are available.

It would not be used to determine their—it would not be used to
go into the VA as it were but it would be their card to say, I am
a veteran and therefore I might get certain benefits out in the
community.

You did not have a view on that. So, I am wondering if you are
reviewing that or you are just going to keep neutral on it or help
me out there.

Mr. Coy. Right now, again my short answer is we do not have
cleared views on that yet.

Senator BEGICH. OK.

Mr. Coy. What we have seen is about 50 percent of the States
now have a driver’s license where they have identified veterans on
there as well.

Senator BEGICH. Right.

Mr. Coy. And we have seen that as a pretty useful tool. We are
also looking at a number of things through our eBenefits portal
where veterans can quickly get the information necessary to iden-
tify them as a veteran.

But with respect to physically issuing ID cards, we are putting
together those costs and views to be able to figure out what our of-
ficial position is on that and we will get that to you, sir, as soon
as we can.

Senator BEGICH. Very good. Thank you very much.

Thank you, Mr. Chairman for the time.

Chairman SANDERS. Thank you, Senator Begich.

We are going to hear from the VSOs in 1 second but before we
do I want to go back to Mr. Murphy because you are dealing with
what is the most contentious issue facing the VA right now.

What I want you to do in a very brief period of time is to tell
this Committee how we got to where we are today in terms of the
backlog, what the VA is doing to transform the system, where you
think we are today, and where we are going to be by the end of
2015. You got all of a minute to do that.

Mr. MURPHY. A minute. Well, let us start at the end. The Sec-
retary has put out a rather aggressive goal: 2015; 98 percent; 125
days. You asked me previously are we going to hit that goal. The
answer is yes.

Chairman SANDERS. So, let me stop here. What you are saying
again for the public record is that you believe by the end of 2015
every benefit filed by a veteran will be processed within 125 days
with 98 percent accuracy.

Am I hearing you correctly?

Mr. MURPHY. You are hearing me correctly.

Chairman SANDERS. OK.

Mr. MURPHY. It gives me chills. It is a very aggressive goal.

Chairman SANDERS. It is an aggressive goal.

Mr. MurPHY. But, I honestly believe we are going to hit that
number and I am not saying that as an uneducated individual. You
are asking me what are the things that we are doing, and you have
heard Under Secretary Hickey many times talk about people proc-
essing technology.
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That truly is the thing that all together are going to solve this.
There is no single system that is going to come in that is going to
be a silver bullet, VBMS, and make everything work. VBMS if left
alone without other changes will just make a bad system worse.

So, there are other things that have to go on here in terms of
training, education, the quality of hiring, the processes that we are
doing, the legislative proposals that you are bringing before us now
and have done so over the last couple of years are bearing fruit and
helping us develop this as well.

You asked how did we get here? We are at the end of in excess
of 10 years of war and still going. There is a very large number
of veterans returning from conflict and they are filing claims when
they do. These veterans have had injuries and conditions and it is
having its effect on VA.

If you look at the number of claims that we are getting, you look
at not just the number of claims but the complexity and the num-
ber of issues that are in those claims, just to say that we have got
25, 50, 100 percent more claims does not begin to address the
workload that has really increased.

A claim that formerly came in with three contentions it is now
coming in with 12 to 15. That is three to four to five times the
work to complete that same claim. But, we have not seen the same
level of increase in resources in terms of personnel in order to do
that.

On top of that, there are presumptive conditions that were right
decisions on the part of the Secretary that were put in place to
take care of veterans from previous conflicts.

Chairman SANDERS. Agent Orange.

Mr. MURPHY. Agent Orange, specifically. There is a peripheral
neuropathy presumption that we are going to see here shortly. Sev-
eral other areas in there that have been right decisions, right
things to do for veterans that did not stop us from making those
decisions and we are seeing the consequences of those today.

On the other side of that, we are at a turning point where we
are starting to see the work go the opposite direction in terms of
volume and the work coming through the door faster than the
number of resources that we have.

When you take all of those and put them in place, I think that
adds to success at the end of 2015.

Chairman SANDERS. OK. Thanks very much.

Gentlemen, thank you very, very much.

Now, we would like to hear from the veterans service organiza-
tions.

[Pause.]

I want to thank the service organizations, all of them, including
those that are not here this morning for the help that they have
given us in trying to assess the problems they have seen in the vet-
erans community as well as their very specific thoughts on legisla-
tion and how we can address some of those problems.

We are delighted this morning to have with us Jeffrey Hall, who
is the Assistant National Legislative Director for the Disabled
American Veterans.

Ian de Planque, who is the Deputy Legislative Director for The
American Legion.
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Colonel Robert F. Norton, who is the Deputy Director, Govern-
ment Relations, Military Officers Association of America.

And, Ryan Gallucci, who is the Deputy Director, National Legis-
lative Service for the Veterans of Foreign Wars.

We thank you all for being here this morning.

Mr. Hall.

STATEMENT OF JEFFREY HALL, ASSISTANT NATIONAL
LEGISLATIVE DIRECTOR, DISABLED AMERICAN VETERANS

Mr. HALL. Thank you, Mr. Chairman. Good morning to you and
Members of the Committee.

On behalf of the DAV and our membership of 1.2 million war-
time service-disabled veterans, we appreciate the opportunity to
offer our views regarding the legislation being considered by this
Committee. My full written statement has been submitted for the
record so I will limit my oral remarks today to only just a few of
those bills.

Mr. Chairman, as you and the Members of the Committee are
well aware, the VA is currently in the process of comprehensively
transforming its claims processing system to address the unaccept-
ably large backlog of claims.

DAV has and will continue to urge that the focus of all claims
process reform efforts be centered on quality and accuracy to en-
sure that every veteran’s claim is done right the first time.

Regarding S. 928, the Claims Processing Improvement Act of
2013, it contains numerous provisions to help reform the current
system but I am just going to highlight a few seconds here.

With respect to Section 101, DAV has long supported calls for
scientifically studying how VBA determines its resource needs
which must be based on a true measure of how much work can be
done accurately by its employees.

While we support the general intent of the working group pro-
posed by this section, we offer the following recommendations, Mr.
Chairman.

First, the working group must expand its focus beyond just a
work credit system to developing a data driven model for deter-
mining VBA’s total resource needs now and into the future.

Second, the working group should not study the VBA’s work
management system at a time when VBA is in the middle of chang-
ing it. Doing so would be premature in light of the VBA’s new orga-
nizational model and the VBMS system being implemented.

We suggest waiting until a time after the new system has been
working and in place for a while in order to determine whether
these changes are or will be successful.

Finally, because Section 101 mandates that the Secretary shall
implement the recommendations of this working group, DAV is
concerned about the lack of details on the membership of the work-
ing group, operating rules of the group, how decisions will be made
and votes taken, and how recommendations will be presented by
the working group.

Section 201 would reduce the filing period of a notice of disagree-
ment from the current 1-year period to 180 days from the date of
the decision. The DAV is opposed to this measure as we do not see
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any positive effect resulting from this change toward the backlog
of claims.

DAYV supports Section 202 to improve the appeals process by al-
lowing the Board of Veterans Appeals to use videoconferencing
hearings as a default hearing while allowing the claimant to retain
the absolute right to appear in person before the board.

We do, however, recommend that this is clearly explained and
outlined in the notice of appeal rights and appeals form which the
veteran receives.

Regarding S. 819, the Veterans Mental Health Treatment First
Act of 2013, this creates a new early intervention and treatment
program for veterans suffering from PTSD, depression, anxiety dis-
order, or related substance abuse disorder.

The DAYV strongly supports early intervention and mental health
treatment, prevention of chronic disability, and promotion of recov-
ery. Likewise, we are generally supportive of providing financial
support such as a wellness stipend to veterans who are willing to
commit to this program of treatment as it would provide a means
of income while undergoing treatment itself.

However, we cannot support the bill in its current form because
it constrains disabled veterans from applying for service-connected
disability compensation or an increased rating for these covered
conditions simply in order to gain the full amount of the wellness
stipend.

We believe that early treatment provisions and wellness stipend
payments must be decoupled from any proposal which would have
any adverse impact on a veteran applying for disability compensa-
tion or claim for an increased rating.

Furthermore, such programs should begin as a pilot program to
help determine the level of interest and whether or not it is likely
to achieve its intended purpose. However, we would be pleased to
work with the Committee to possibly find a workable solution on
this matter.

DAV strongly supports S. 893, the Veterans Compensation Cost
of Living Adjustment Act of 2013, to increase compensation and
DIC rates effective December 1 of 2013.

Mr. Chairman, the DAV applauds you and Ranking Member
Burr for not mandating that the COLA be rounded down to the
next low whole dollar amount. DAV has a long-standing resolution
to discontinue this unfair practice and we are very pleased that it
was not included in the bill.

The DAV also applauds you, Mr. Chairman, for your stalwart
leadership and efforts opposing the chained consumer price index,
which we, too, oppose.

Finally, the DAV strongly supports S. 932, the Putting Veterans
Funding First Act of 2013. In the same way that advance appro-
priations for VA health care have helped insulate and protect VHA
from the disruptive budget fights each year, we believe that ex-
panding advance appropriations to the VA’s remaining discre-
tionary programs, including VBA, could have similar positive af-
fects on helping to address the backlog of pending claims.

Mr. Chairman, the DAV thanks the Committee for their tireless
efforts toward improving the lives of service-disabled veterans and
their families.
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This concludes my remarks. I will be happy to answer any
questions.
[The prepared statement of Mr. Hall follows:]

STATEMENT OF JEFFREY C. HALL, ASSISTANT NATIONAL LEGISLATIVE DIRECTOR,
DISABLED AMERICAN VETERANS (DAV)

Chairman Sanders, Ranking Member Burr and Members of the Committee:
Thank you for inviting the DAV (Disabled American Veterans) to testify at this leg-
islative hearing of the Senate Veterans’ Affairs Committee. As you know, DAV is
a non-profit veterans service organization comprised of 1.2 million wartime service-
disabled veterans dedicated to a single purpose: empowering veterans to lead high-
quality lives with respect and dignity. DAV is pleased to be here today to present
our views on the bills under consideration by the Committee.

S. 6

S. 6, the Putting Our Veterans Back to Work Act of 2013, would reauthorize the
VOW to Hire Heroes Act of 2011, to provide assistance to small businesses owned
by veterans, to improve enforcement of employment and reemployment rights of
members of uniformed services. This legislation would expand the VOW to Hire He-
roes Act of 2011 by reauthorizing the Veterans Retraining Assistance Program
(VRAP) allowing an additional 100,000 participants through April 2016.

Other matters highlighted in S. 6 include extending through December 2016, the
allowance for VA vocational rehabilitation & employment services to members of the
Armed Forces with severe injuries or illnesses, and would also extend through
March 2016, additional rehabilitation programs for those who have exhausted rights
to unemployment benefits under state law, as well as the creation of a unified web-
based employment portal identifying Federal employment, unemployment and train-
ing. S. 6 would also afford grants to the Department of Homeland Security and the
Attorney General for the purpose of hiring firefighters and law enforcement officers.

Finally, this legislation would require employment of veterans as an evaluation
factor in solicitations for contracts by certain prospective contractors, while also im-
proving employment and reemployment rights of members of the uniformed services
with respect to states and private employers and suspension, termination, or debar-
ment of contractors for repeated violations of such rights.

In accordance with several DAV resolutions, we support enactment of this com-
prehensive legislation as it would improve the employment, training, and rights of
service-disabled veterans and improve their transition from military service into ci-
vilian employment.

S. 200

S. 200 would amend title 38, United States Code, to authorize the interment in
national cemeteries under the control of the National Cemetery Administration of
individuals who served in combat support of the Armed Forces in the Kingdom of
Laos between February 28, 1961, and May 15, 1975.

DAV has no resolution or position on this matter.

S. 257

S. 257, the GI Bill Tuition Fairness Act of 2013, would require courses of edu-
cation provided by public institutions of higher education that are approved for pur-
poses of the educational assistance programs administered by the Secretary of Vet-
erans Affairs to charge veterans tuition and fees at the in-state tuition rate.

DAYV has no resolution or position on this matter.

S. 262

S. 262, the Veterans Education Equity Act of 2013, would provide equity for tui-
tion and fees for individuals entitled to educational assistance under the Post-9/11
Educational Assistance Program of the Department of Veterans Affairs (VA) who
are pursuing programs of education at the institutions of higher learning.

DAV has no resolution or position on this matter.

S. 294

S. 294, the Ruth Moore Act of 2013, would improve the disability compensation
evaluation procedure of the Secretary of Veterans Affairs for veterans with mental
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health conditions related to military sexual trauma. In accordance with DAV Reso-
lution Nos. 030 and 204, we support enactment of this legislation.

This bill would change the standard of proof required to establish service connec-
tion for veterans suffering from certain mental health conditions, including Post
Traumatic Stress Disorder (PTSD), resulting from military sexual trauma that oc-
curred in service.

In November 2010, VA modified its prior standard of proof for PTSD related to
combat veterans by relaxing the evidentiary standards for establishing in-service
stressors if related to a veteran’s “fear of hostile military or terroristic activity.”
Under this change, VA is now able to award entitlement to service connection for
PTSD even when there is no official record of such incurrence or aggravation in
service, provided there is a confirmed diagnosis of PTSD coupled with the veteran’s
written testimony that the PTSD is the result of an incident that occurred during
military service, and a medical opinion supporting a nexus between the two.

S. 294 would buildupon that same concept and allow VA to award entitlement to
service connection for certain mental health conditions, including PTSD, anxiety and
depression, or other mental health diagnosis described in the current version of the
Diagnostic and Statistical Manual for Mental Disorders (DSM), which a veteran
claims was incurred or aggravated by military sexual trauma experienced in service,
even in the absence of any official record of the claimed trauma. Similar to the evi-
dentiary standard above for PTSD, the veteran must have a diagnosis of the covered
mental health condition together with satisfactory lay or other evidence of such
trauma and an opinion by the mental health professional that such covered mental
health condition is related to such military sexual trauma, if consistent with the cir-
cumstances, conditions, or hardships of such service even in the absence of official
record of such incurrence or aggravation in such service and if so all reasonable
doubt will be resolved in favor of the claimant.

DAV Resolution No. 204 states that, “[e]lstablishing a causal relationship between
injury and later disability can be daunting due to lack of records or certain human
factors that obscure or prevent documentation of even basic investigation of such in-
cidents after they occur * * *” and that, “[aln absence of documentation of military
sexual trauma in the personnel or military unit records of injured individuals pre-
vents or obstructs adjudication of claims for disabilities for this deserving group of
veterans injured during their service, and may prevent their care by VA once they
become veterans * * *” Further, DAV Resolution No. 030 states that, “[plroof of
a causal relationship may often be difficult or impossible * * *” and that,
“k % * current law equitably alleviates the onerous burden of establishing perform-
ance of duty or other causal connection as a prerequisite for service
connection * * *7”

Correspondingly, in accordance with DAV Resolution Nos. 030 and 204, we
support enactment of S. 294 as it would provide a more equitable standard of proof
for service-disabled veterans who suffer from serious mental and physical traumas
in environments that make it difficult to establish exact causal connections.

We would also note that the House Veterans’ Affairs Committee recently adopted
an amendment to a companion bill that replaced the language of this legislation
with a “Sense of Congress” resolution, thereby significantly weakening the intent of
this legislation. We would urge this Committee to retain the statutory language in
S. 294 as it moves through the legislative process.

S. 373

S. 373, the Charlie Morgan Military Spouses Equal Treatment Act of 2013, would
amend titles 10, 32, 37, and 38 of the United States Code, to add a definition of
spouse for purposes of military personnel policies and military and veteran benefits
that recognizes new state definitions of spouse.

DAYV has no resolution or position on this matter.

S. 430

S. 430, the Veterans Small Business Opportunity and Protection Act of 2013,
would amend title 38, United States Code, to enhance treatment of certain small
business concerns for purposes of VA contracting goals and preferences. Specifically,
this bill would improve the treatment of a service-disabled veteran-owned small
business (SDVOSB) after the death of the disabled veteran. Current law allows 10
years to transfer a SDVOSB from a surviving spouse if the disabled veteran was
rated 100 percent at time of death or who died as a result of a service-connected
condition. This measure would allow for a transition period of three years for vet-
erans rated less than 100 percent at time of death or whose death is not a result
of a service-connected condition.
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In accordance with DAV Resolution No. 168, we support enactment of this legisla-
tion.

S. 492

S. 492 would amend title 38, United States Code, to require states to recognize
the military experience of veterans when issuing licenses and credentials to vet-
erans. Essentially this measure would improve employment for veterans by remov-
ing particular restrictions or unnecessary requirements for certain veterans. Specifi-
cally, as a condition of a grant or contract under which funds are made available
to a state, the state must establish a program for a state-administered examination
for each veteran seeking a license or credential issued by such state.

Additionally, the state will issue a license or credential to such veteran without
requiring training or apprenticeship, provided the veteran receives a satisfactory ex-
amination score and has 10 years or more of experience in a military occupational
specialty that, as determined by a state, is similar to a civilian occupation for which
such license or credential is required by the state.

In accordance with DAV Resolution No. 194, we support enactment of S. 492 as
it would improve transition from military service and the employment of service-dis-
abled veterans.

S. 495

S. 495, the Careers for Veterans Act of 2013, would amend title 38, United States
Code, to require Federal agencies to hire veterans and require states to recognize
the military experience of veterans when issuing licenses and credentials to
veterans.

This legislation is supported by a number of DAV resolutions; accordingly, DAV
supports enactment of this measure.

S. 514

S. 514 would amend title 38, United States Code, to provide additional edu-
cational assistance under Post-9/11 Educational Assistance to veterans pursuing a
degree in science, technology, engineering, math, or an area that leads to employ-
ment in a high-demand occupation.

DAV has no resolution or position on this matter.

S. 515

S. 515 would amend title 38, United States Code, to extend the Yellow Ribbon G.I.
Education Enhancement Program to cover recipients of Marine Gunnery Sergeant
John David Fry scholarship.

DAV has no resolution or position on this matter.

S. 572

S. 572, the Veterans Second Amendment Protection Act, would clarify the condi-
tions under which certain persons may be treated as adjudicated mentally incom-
petent for certain purposes.

DAV has no resolution or position on this matter.

S. 629

S. 629, the Honor America’s Guard-Reserve Retirees Act of 2013, would amend
title 38, United States Code, to recognize the service in the reserve components of
the Armed Forces of certain persons by honoring them with the status only as vet-
erans under law.

DAYV has no resolution or position on this matter.

S. 674

S. 674, the Accountability for Veterans Act of 2013, would require prompt re-
sponses from the heads of covered Federal agencies when the Secretary of Veterans
Affairs requests information necessary to adjudicate claims for benefits under laws
administered by the Secretary. Specifically, this legislation would require the De-
partment of Defense (DOD), Social Security Administration (SSA), and National Ar-
chives and Records Administration (NARA), to respond to VA’s request for informa-
tion not later than 30 days from such request by providing the requested informa-
tion or an explanation why the requested information could not be provided within
the 30-day time period, and an estimate as to when the requested information will
be furnished. If the VA’s request for information has not been satisfied, additional
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requests shall be made in the same manner as the initial request and the claimant
will be notified.

When a claim is submitted to VA, the largest delay in the overall process resides
within the development stage and usually involves VA not receiving requested infor-
mation from private and Federal sources, which is necessary for VA to properly ad-
judicate a claim for benefits. While unanswered requests from private sources, such
as treating physicians, are unacceptably burdensome, it is even more troublesome
when requests for information go unanswered by the Federal Government. When
this occurs, the claim spends months, even years, in a vortex of delay in processing
and providing earned benefits to veterans and their families. When a covered agency
is the custodial source of the information requested by VA then that agency is re-
sponsible to promptly furnish the information or a reasonable explanation as to why
the information cannot be furnished. It is simply unconscionable that veterans and
their families wait as long as they do for an answer to their claim, but to have this
compounded by complacency or blatant disregard by a covered agency to furnish the
requested information in a timely manner is beyond reproach.

While this legislation may not solve this problem in every case, DAV agrees with
the purpose of S. 674, which is to hold DOD, SSA and NARA accountable in fur-
nishing the information requested by VA so a claim for benefits can be properly ad-
judicated in a timely manner.

For the foregoing reasons and in accordance with DAV Resolution No. 205, we
support the enactment of S. 674 as it would improve the VA claims process for serv-
ice-disabled veterans.

S. 690

S. 690, the Filipino Veterans Fairness Act of 2013, would amend title 38, Untied
States Code, to deem certain service in the organized military forces of the Govern-
ment of the Commonwealth of the Philippines and the Philippine Scouts to have
been active service for the purpose of obtaining benefits under programs adminis-
tered by the Secretary of Veterans Affairs.

DAV has no resolution or position on this matter.

S. 695

S. 695, the Veterans Paralympic Act of 2013, would amend title 38, United States
Code, to extend the authorization of appropriations for the Secretary of Veterans Af-
fairs to pay a monthly assistance allowance to disabled veterans who are training
or competing for the Paralympic Team and authorization of appropriations for the
Secretary of Veterans Affairs to provide assistance to United States Paralympics,
Inc.

While DAV does not have a resolution specific to this issue, we do support the
intent of the legislation as it empowers disabled veterans to live high quality lives
with respect and dignity.

S. 705

S. 705, the War Memorial Protection Act of 2013, would amend title 36, United
States Code to ensure that memorials commemorating the service of the United
States Armed Forces may contain religious symbols.

DAV has no resolution or position on this matter.

S. 735

S. 735, the Survivor Benefits Improvement Act of 2013, would amend title 38,
United States Code, to improve benefits and assistance provided to surviving
spouses of veterans under laws administered by the Secretary of Veterans Affairs.
DAYV supports Section 2 of the bill, which would extend from two years to five years,
for the initial period for increased DIC for surviving spouses with children. DAV
also supports Section 3 of the bill as it would expand the eligibility to DIC, health
care, and housing loans for surviving spouses by lowering the age from 57 to 55 for
those spouses who remarry.

Section 4 of the bill would allow benefits for children of certain Thailand service
veterans born with spina bifida in the same manner as children of Vietnam service
veterans who were exposed to an herbicide agent. DAV has no resolution or position
regarding this matter.

Finally, Section 5 of S. 735 would initiate a pilot program to provide grief coun-
seling in retreat settings for surviving spouses of veterans who die while serving on
active duty in the United States Armed Forces. DAV supports the principle of Sec-
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tion 5 of the bill as it would provide support and counseling to grieving spouses and
children who are coping with the death and loss of the veteran.

S. 748

S. 748, the Veterans Pension Protection Act, would amend title 38, United States
Code, to require the Secretary of Veterans Affairs to consider the resources of indi-
viduals applying for nonservice-related pension that were recently disposed of by the
individuals for less than fair market value when determining the eligibility of such
individuals for such nonservice-related pension.

DAYV has no resolution or position on this matter.

S. 778

S. 778 would authorize the Secretary of Veterans Affairs to issue cards to vet-
erans that identify them as veterans, including name and photo, whether or not the
veteran is enrolled the VA health care system or in receipt of benefits such as edu-
cation, compensation or non-service related pension.

While DAV has no resolution or position on this matter we recommend this be
a collaborative effort between the two principle agencies; DOD issuing this type of
identification card to those eligible at time of discharge, and VA issuing this type
of identification card to those already separated from military service.

S. 819

S. 819, the Veterans Mental Health Treatment First Act of 2013, creates a new
program for provision of mental health care and rehabilitation for veterans suffering
from service-related Post Traumatic Stress Disorder (PTSD), depression, anxiety
disorder, or a related substance abuse disorder. DAV supports the provisions of this
bill that promote early intervention in mental health treatment, prevention of
chronic disability, and promotion of recovery. However, we cannot support the bill
in its current form because it restricts the rights of disabled veterans to apply for
service-connected disability compensation for those disabilities under VA care. We
believe that early treatment provisions and wellness stipend payments must be de-
coupled from any proposal to deny veterans the ability to apply for disability com-
pensation during the treatment phase.

S. 819 would establish a new approach to dealing with veterans who are diag-
nosed with PTSD, depression, anxiety disorder or substance abuse disorder that, in
the judgment of a VA physician, is related to military service. Financial support,
known as a “wellness stipend,” would be provided to veterans who are willing to
commit to a VA treatment plan with substantial adherence to that plan for a speci-
fied period of care. In order to be eligible for the wellness stipend, the veteran would
be required to agree not to file a VA disability compensation claim for the covered
conditions for one year or the duration of the treatment program, whichever time
period would be shorter. Duration of treatment would be individualized and deter-
mined by the attending VA clinician. Under the program, there would be two pro-
posed levels of wellness stipends. Receipt of the full wellness stipend would depend
on the veteran having no service-related rating for PTSD, depression, anxiety dis-
order, or related substance abuse, and having no claim pending for one of the condi-
tions mentioned.

Veterans with no service-connected rating or claim pending for the conditions
mentioned who agreed not to file a new or an increased disability claim for one of
the conditions and in addition agreed to “substantial compliance” with a prescribed
treatment plan for those conditions for the duration of the prescribed program (or
12 months, whichever is sooner), would receive $2,000 immediately payable upon di-
agnosis; $1,500 payable every 90 days while in the treatment program upon clini-
cian certification of substantial compliance with the treatment regimen; and $3,000
payable at the conclusion of the time-limited treatment program. Under this pro-
posal, the gross stipend for these veterans would be $11,000.

This bill also would propose that any veteran, with a new or increased disability
claim pending for PTSD, depression, anxiety disorder or related substance abuse,
would receive only a partial wellness payment at identical intervals but totaling
only up to 33% of the rates discussed above. Any participating veteran who failed
to comply with the conditions of the program would be removed from the program,
resulting in cessation of the stipends. The program would limit a veteran’s partici-
pation to a single enrollment unless VA determined that extended participation
would provide the veteran additional assistance in recovery.

As we have stated, we support efforts to increase early intervention in order to
increase the chances for recovery. Multiple independent reports and scientific stud-
ies provide ample evidence for pursuing early intervention for PTSD and other serv-
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ice-related mental health problems, for promoting recovery, and for providing ade-
quate financial support so that veterans have the resources to engage fully in nec-
essary treatment. Participation in treatment and counseling is often an intensive
and time consuming process and so financial stipends, such as those proposed by
this bill, would give veterans at least a modicum of support to concentrate on par-
ticipating as full partners in their therapy.

However, DAV strongly opposes any provision that attempts to link wellness sti-
pend payments to a veteran’s right to file a disability claim. While progression in
science has enhanced our ability to recognize and treat the mental health con-
sequences of service in combat including PTSD, the treatments are not universally
effective. PTSD and major depression tend to remit and recur. There is no justifica-
tion for the view that participation in evidence-based therapy will eradicate the ill-
ness or eliminate the need for a claim for disability.

In addition to the above concerns, we recognize the challenges that VA faces in
establishing the administrative systems and management of mental health treat-
ment programs. In order to increase the chances for success, DAV recommends that
VA incorporate the following components into any new early intervention mental
health treatment program design:

e VHA has struggled to provide timely access to mental health services to all vet-
erans seeking care. In order to carry out any new programs, such as those outlined
in this bill, while continuing to meet current demand for mental health services, VA
will need to recruit and retain additional highly skilled, dedicated mental health
providers.

e Every veteran enrolled in such programs should be assigned to a care manager
to coordinate care and jointly track personal treatment and recovery plans.

e VA mental health providers should receive ongoing continuing medical edu-
cation, intensive training and clinical supervision to ensure that they have the skills
and capability to deliver the latest evidence-based treatments.

e VA should offer certifications to professionals for PTSD treatment, competency
ir} veterans’ occupational health, and cultural competency in veterans and military
ife.

Most of the military members who serve in combat will return home without inju-
ries and readjust in a manner that promotes good health. However, it is the respon-
sibility of our Nation to treat veterans who return with war wounds, both visible
and invisible, and to fully support their mental health recoveries. Moreover, we be-
lieve that while wellness stipend payments could facilitate their recovery, they are
not an adequate or acceptable substitute for fair and equitable disability compensa-
tion for service-related conditions.

In summary, DAV supports the provisions of this bill that promote early interven-
tion in mental health treatment, prevention of chronic disability, and promotion of
recovery. However, we cannot support the bill in its current form because it restricts
the rights of disabled veterans to apply for service-connected disability compensa-
tion. We suggest that the health care provisions and wellness stipend payments be
decoupled from the proposal to deny veterans the ability to apply for disability com-
pensation during the treatment phase.

While DAV cannot offer our full support to S. 819, we would be happy to work
with the Committee to see if there are additional ways to create incentives for vet-
erans to seek early treatment for mental health conditions without forcing them to
surrender their earned right to seek other VA benefits.

S. 863

S. 863, the Veterans Back to School Act of 2013, would amend title 38, United
States Code, to repeal time limitations on the eligibility for use of educational as-
sistance under All-Volunteer Force Educational Assistance Program and to improve
veterans’ education outreach.

DAV has no resolution or position on this matter.

S. 868

S. 868 would require the Secretary of Defense to establish a process to determine
whether individuals claiming certain service in the Philippines during World War
II are eligible for certain benefits despite not being on the Missouri List.

DAV has no resolution or position on this matter.

S. 889

S. 889 would amend title 10, United States Code, to improve the Transition As-
sistance Program (TAP) of the DOD. Specifically, this legislation would expand the
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current TAP for those who plan to use educational assistance by codifying the in-
struction and overview of such educational assistance, testing to determine aca-
demic readiness, instruction on how to finance post-secondary education, and in-
struction in the benefits and other programs administered by the Secretary of Vet-
erans Affairs.

In light of the difficulty faced by many transitioning servicemembers, especially
those with service-related disabilities, S. 889 will provide certain expansion and im-
provement to the current TAP program within each respective branch of the mili-
tary. Allowing these individuals the maximum assistance in obtaining their benefits,
education, and employment as they exit military service is absolutely imperative.

In accordance with DAV Resolution No. 199, we support the enactment of S. 889.

S. 893

S. 893, the Veterans’ Compensation Cost-of-Living Adjustment Act of 2013, would
provide for an increase, effective December 1, 2013, in the rates of compensation for
veterans with service-connected disabilities and the rates of dependency and indem-
nity compensation (DIC) for the survivors of certain disabled veterans.

Although a cost-of-living adjustment (COLA) was passed last year at the modest
increase of 1.7%, each of the prior two years, there was no increase in the rates for
compensation and DIC because the Social Security index used to measure the COLA
did not increase. Many disabled veterans and their families rely heavily or solely
on VA disability compensation or DIC as their only means of financial support and
have struggled during these difficult times. While the economy has faltered, their
personal economic circumstances have been negatively affected by rising costs of
many essential items, including food, medicines and gasoline. As inflation becomes
a greater factor, it is imperative that veterans and their dependents receive a COLA
and DAV supports enactment of this legislation.

Mr. Chairman, DAV applauds you and Ranking Member Burr for not mandating
that the COLA be rounded down to the next lowest whole dollar amount. DAV has
a longstanding resolution to discontinue this unfair practice. The “round down”
practice was initially enacted to be a temporary cost savings measure, but has now
been in effect for nearly 20 years. This temporary cost saving measure has resulted
in the loss of millions of dollars to veterans and their families since its inception
and long overdue to be discontinued. As such DAV thanks you for your forward
thinking to remove the “round down” provision.

DAV also applauds your leadership and efforts with respect to opposing the
“chained” consumer price index (CPI). DAV joins your opposition to this or any simi-
lar attempt at progressively eroding annual COLAs by replacing the current CPI
formula used for calculating the annual Social Security COLA with the Bureau of
Labor Statistics’ new formula, commonly termed the “chained CPL.” The conversion
to using the “chained CPI” is intended to significantly reduce the rates paid to So-
cial Security recipients in the future, thereby lowering the overall Federal deficit,
which would come at great cost to disabled veterans; a group, as you know, that
has already demonstrated great sacrifice to this Nation. Balancing the budget on
the backs of disabled veterans is simply unacceptable and we thank you for your
stalwart opposition the “chained CPI.”

S. 894

S. 894 would amend title 38, United States Code, to extend expiring authority for
work-study allowances for individuals who are pursuing programs of rehabilitation,
education, or training under laws administered by the Secretary of Veterans Affairs,
and to expand such authority to certain outreach services provided through congres-
sional offices.

DAV has no specific resolution on this matter; however, the purpose of this legis-
lation is to provide economic assistance to veterans and disabled veterans in VA pro-
grams. DAV supports the principle intent of the bill, because it would help empower
disabled veterans.

S. 922

S. 922, the Veterans Equipped for Success During Transition Act of 2013, would
provide in-state tuition to transitioning veterans. Essentially this legislation would
create a pilot program to provide subsidies to employers of certain veterans and
members of the Armed Forces, as well as a pilot program to provide career transi-
tion services to veterans.

Employment for service-disabled veterans is a priority for DAV and we support
the principle of the legislation, which is to improve transition from military service
by encouraging employers to hire veterans. We are, however, unclear why Section
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2 of the bill excludes veterans between the ages of 35 and 54, and why Section 3
of the bill excludes veterans over the age of 30. Finding employment can be ex-
tremely difficult for veterans following military service, and even more challenging
for veterans with service-related disabilities. Limiting these pilot programs to vet-
erans of a particular age would increase the already difficult employment process
for service-disabled veterans. While DAV supports the principle of this legislation,
we believe S. 922 should be expanded to include all veterans, regardless of age, and
should include more incentives for hiring disabled veterans.

S. 927

S. 927, the Veterans’ Outreach Act of 2013, would authorize a demonstration
project to assess the feasibility and advisability of improving VA’s outreach efforts
by awarding grants to state and local government agencies, as well as private non-
profit organizations. The purpose of these demonstration grants would be to meas-
ure whether such partnerships are successful and should be continued and ex-
panded in order to increase veterans awareness of the benefits and services that VA
offers to them, their families and survivors.

Mr. Chairman, like you, DAV is strongly committed to educating veterans about
all of the services, benefits and programs provided by the Federal Government as
a result of their service. Working through a core of more than 300 National Service
Officers and Transition Service Officers, DAV reaches out to hundreds of thousands
of veterans every year in order to educate and assist them in availing themselves
of their earned benefits. Dozens of other veterans services organizations are also en-
gaged in continual outreach to veterans across the country.

In addition, DAV strongly supports chapter 63 of title 38, United States Code,
which currently requires VA to engage in outreach activities and to report on them
to Congress on a regular basis. We are also aware of the efforts that states and local
government agencies have undertaken, particularly in recent years, to ensure that
veterans are aware of the full range of benefits and services available to them and
their families.

However, although S. 927 would authorize new grants from VA to states, local
governments and nonprofits, the legislation does not specifically authorize any addi-
tional funding for these purposes, nor does it require that additional appropriations
be provided to fund such grants. As such, funding for such outreach activities might
have to be taken from existing health care or benefit programs, both of which are
already hard pressed to meet current demand. Too often new programs are funded
by taking resources away from existing health care programs serving veterans, espe-
cially disabled veterans, and we would not be supportive of expanding outreach pro-
grams at the expense of existing programs for disabled veterans.

Further, in conducting any such demonstration projects or any similar studies
about expanded outreach, VA must carefully examine the additional costs that
would accrue as a result of such outreach. A critical part of any such studies must
be the cost of providing additional services and benefits to those veterans, family
members and survivors who are brought into VA as a result of expanded outreach
activities. DAV would not be supportive of an outreach program if it resulted in ex-
isting services and benefits being reduced for current recipients in order to provide
benefits and services to new veterans, particularly if resources were cut for disabled
veterans. Congress must ensure that any new outreach activities of the VA have
sufficient funding, not just for the outreach activities themselves, but also for the
resultant increased cost of veterans benefits and services by the those veterans who
would be brought into the VA system.

Mr. Chairman, DAV believes the Federal Government has a moral obligation to
provide veterans, their families and survivors with all of the benefits and services
they have earned through their sacrifice to this Nation, and that includes an obliga-
tion to make them aware of these benefits and services. But without a guarantee
of sufficient funding, expanded outreach would end up being a hollow promise and
could result in a decrease of benefits and services to those veterans who currently
rely on VA.

S. 928

S. 928, the Claims Processing Improvement Act of 2013, contains numerous provi-
sions intended to improve the processing of claims for disability compensation under
laws administered by the Secretary of Veterans Affairs. As this Committee is well
aware, VA is currently in the process of comprehensively transforming its claims
processing system in order to address the unacceptably large backlog of pending
claims. DAV has and will continue to urge that the focus of all claims process re-
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form efforts must be first and foremost on quality and accuracy in order to ensure
that every veteran’s claim is done right the first time.

Section 101 of the bill would establish a working group to study and make recom-
mendations to improve the employee work credit and work management systems of
the Veterans Benefits Administration (VBA). DAV has long supported calls for sci-
entifically studying how VBA determines its resource needs, which must be based
on an accurate measure of how much work can be done accurately by its employees.
While we support the general intent of the working group proposed by this Section,
we would make several recommendations to better focus the efforts in the context
of the current transformation.

First, we believe that the focus of the working group should be on developing a
scientific, data-driven model for determining the resources needed to accurately
process the volume of work now and in the future, as well as how to allocate those
resources amongst VBA’s regional offices. The core of this resource needs model
must be an accurate determination of how much work VBA employees can accu-
rately produce at each position and experience level. Importantly, this model must
be sufficiently dynamic to quickly adjust to changes in the laws and regulations gov-
erning disability compensation.

Second, we would recommend that the working group not study VBA’s work man-
agement system at this time. As this Committee 1s aware, VBA has just completed
implementing a brand new organization model for processing claims, and has not
yet completed rolling out its new Veterans Benefits Management System (VBMS)
to all regional offices, both of which make comprehensive changes to VBA’s work
management systems. As such, it would be premature to study whether or not these
new systems are or will be successful, much less recommend comprehensive changes
to them, for the next couple of years.

Finally, the language of Section 101 mandates that the Secretary “shall” imple-
ment the recommendations of this working group. As such it is imperative that the
membership and operating rules of the working group are clearly delineated, includ-
ing the total number of voting members, how decisions are made and votes taken,
and how recommendations will be presented.

Section 102 of the bill would establish a task force on the retention and training
of VBA claims processors and adjudicators. DAV has been a longtime advocate for
improvements to be made in the training of VBA employees in order to improve
quality and accuracy. As such, DAV supports enactment of this section of the bill.

Section 103 would streamline the requests for Federal records other than VA
records. DAV agrees that the VA is burdened greatly in the development stage of
a claim by not being able to retrieve records, or receive them in a timely manner,
especially from a Federal agency. An even greater burden is shouldered by the vet-
eran claimant who must endure unacceptable delay in processing the claim or a de-
nial simply because the records weren’t provided to VA at its request.

As part of VA’s duty to assist a claimant in obtaining evidence necessary to sub-
stantiate a claim, title 38, United States Code, section 5103A states the Secretary
will make reasonable efforts to do so, including private records. While it is not de-
fined in the law how many attempts to obtain records must be made, we do not be-
lieve the claim should languish or the VA left in an endless cycle of requests simply
because a private entity does not or will not respond to such requests.

However, when the records identified by the claimant are in custody of a Federal
agency, we do not believe VA should be allowed to limit its requests. Section 103
of this legislation states the Secretary shall not make fewer than two attempts to
obtain Federal records, which essentially means VA will make no more than two
requests. DAV believes the claimant would be gravely penalized by limiting the re-
quests made by VA simply because of the lack of cooperation between Federal
agencies.

Additionally, we believe this section should require the Federal agency the records
are requested from to provide the records to the VA, or a response as to why the
records cannot be provided, within 30 days of VA’s request.

Although we appreciate the intent of this legislation to provide quicker decisions
for veterans whose claims are pending because Federal agencies do not respond to
VA requests for records, we are concerned that this legislation removes rather than
increases pressure on those Federal agencies. Instead, we believe that the provisions
in S. 674 requiring greater accountability for Federal agencies through stricter re-
porting is a better approach and more likely to lead to more accurate decisions for
veterans.

DAV is not opposed to Sections 104, 105 and 106 of this bill.

Section 201 would modify the filing period of a Notice of Disagreement (NOD) to
decisions from the VA by reducing the currently allowed one year period to 180 days
from the date of the decision. Currently the vast majority of claimants who file an
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NOD already do so within 180 days. As such, one can reasonably ascertain claim-
ants who don’t file within 180 days need the additional time to obtain and submit
additional evidence in support of their claim. As such, DAV is opposed to Section
2}(1)1 of the bill, as we do not see any positive effect resulting from this change at
this time.

Section 202 would allow the Board of Veterans’ Appeals (Board) to automatically
select videoconference hearings to be scheduled for claimants desiring a hearing be-
fore the Board, unless the claimant specifically requests to appear in person before
the Board. With the large number of claimants DAV represents, especially before
the Board, we understand the benefits of the videoconference hearing process, spe-
cifically a claimant being able to be heard by the Board in a much faster and cost
efficient manner. In fact, DAV encourages claimants desiring to have a hearing be-
fore the Board to do so by way of videoconference. As such, DAV supports this sec-
tion of the bill as it would improve the timeliness of the appeal process; however,
a veteran must always retain the right to have an in-person hearing if so desired.
Further, we recommend the notice of appeal rights sent to a claimant include the
automatic scheduling for a videoconference hearing before the Board along with the
right to appear in person before the Board.

DAV is not opposed to sections 203, 301, 302, 303 and 304 of the bill.

Section 305 of the bill would provide an extension of temporary authority for dis-
ability medical examinations to be performed by contract physicians. If enacted, this
section of the bill would extend this authority through December 31, 2014. The re-
sults from contracted examinations have been positive in the way of faster sched-
uling, more thorough, and better interaction with the physician providing the exam-
ination. As such, DAV supports this section of the bill, although we would like to
see the authority extended further due to the positive feedback we have received
from claimants and our National Service Officers, as well as employees in the VBA
who review these examinations. With respect to the reporting requirement in this
section of the bill, DAV is not clear of its actual purpose or what is hoped to be
gained. While we have no reservation about requiring VA to provide a report about
this process, we do question the requirement that VA do so at a time when the
backlog of claims continues to grow.

S. 930

S. 930 would require the Secretary of Veterans Affairs, when there is an overpay-
ment of benefits under Post-9/11 Educational Assistance, to deduct amounts for re-
payment from the last months of educational assistance entitlement.

DAV has no resolution or position in this matter.

S. 932

S. 932, the Putting Veterans Funding First Act of 2013, would authorize advance
appropriations for all discretionary accounts within the VA, effective in the first and
subsequent budgets submitted by the President following the date of enactment.
While DAV does not have a resolution supporting the precise idea of advance appro-
priations for these purposes, DAV Resolution No. 216 seeks to ensure full implemen-
tation of legislation to guarantee sufficient, timely and predictable funding for VA
health care. As this Committee is aware, DAV and the entire veterans’ service orga-
nization community strongly supported reformed appropriations legislation for VA
health care, finally enacted as Public Law 111-81, the Veterans Health Care Budget
Reform and Transparency Act of 2009. In the same vein as Public Law 111-81 and
the positive impact it has had on VA health care, S. 932 seeks to provide the same
support to veterans, their families and dependents, through all VA discretionary
accounts.

As this Committee also knows well, Federal programs, including the VA, have
often been stymied in their responsibilities because they are forced to operate on flat
or reduced spending plans constrained by continuing resolutions. If every VA pro-
gram were funded in advance of need, VA decisionmakers and staff would gain con-
fidence that funds were available long before the beginning of each budget year.
This certainty would enable them to plan in more rational ways to ensure that vet-
erans, their survivors and dependents, receive the benefits and services they have
earned without delay or disruption, and would ensure VA’s myriad programs would
be able to operate more efficiently; from a business perspective, and without the dis-
traction of being managed in an irrational, continuing resolution environment.

For each operative year of advance appropriations for VA health care, the Com-
mittees on the Budget have provided budget waivers to protect against points of
order that would have prevented legislation containing advance appropriations due
to restrictions under the governing Congressional Budget and Impoundment Act of
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1974. Mr. Chairman, we believe advance appropriations for all VA accounts should
be permanently insulated from points of order, not by uncertain and individual
waivers to be given; the necessity for waivers to block points of order should be
eliminated as this bill is considered by Congress. DAV requests these actions be
taken, either in amending S. 932 itself, or in conjunction with the jurisdiction of the
Committee on the Budget.

Additionally, Mr. Chairman, Public Law 111-81 contained language requiring the
Comptroller General to evaluate and report on the accuracy and sufficiency of VA’s
formulation of its health care budgets covering fiscal years 2011, 2012 and 2013. We
believe this monitoring and reporting function has provided a meaningful and effec-
tive source of oversight of VA’s internal budgeting processes, and leads to more ac-
curate and sufficient budgeting over time. This authorizing language requiring GAO
reviews was not included as a permanent part of the Code, so it has reached its
sunset effective at the end of this fiscal year. We ask that consideration be given
to making this mandate a permanent part of title 38, United States Code, and ex-
tending a new multi-year mandate to the GAO as an amendment to this bill.

Based upon DAV’s practical observation, Public Law 111-81 has positively
changed behavior in VA health care. This legislation would bring more stability,
predictability and timely appropriations to all of VA. As such, in accordance with
DAV Resolution No. 216, we support enactment of S. 932 and urge Congress to
move this legislation forward as a high priority.

S. 935

S. 935, the Quicker Veterans Benefits Delivery Act of 2013, would improve the VA
disability claims process by prohibiting the Secretary of Veterans Affairs from re-
questing unnecessary medical examinations for veterans who have submitted suffi-
cient medical evidence from non-VA medical professionals, which is competent, cred-
ible, probative and otherwise adequate for rating purposes.

Additionally, S. 935 would expand the pre-stabilization rating criteria under sec-
tion 4.28 of title 38, Code of Federal Regulations, by adding a 30 percent level to
the already established 50 percent and 100 percent level of disability for separating
servicemembers suffering from wounds, injuries or illnesses that are not completely
healed. Similarly, this bill would allow for a temporary minimum rating to be as-
signed to a veteran with one or more disabilities and sufficient evidence to support
a minimum rating.

While we are certainly supportive of providing a temporary minimum rating,
which may dramatically improve the timeliness of the disability claims process for
many veterans and VA alike, we believe the language of section 3 of the bill is too
broad. First, expanding the pre-stabilization rating process to include a 30 percent
level of disability would only serve to allow VA to use this percentage as the auto-
matic base level for incompletely or unhealed conditions versus the already capable
percentage of 50 percent, which would undoubtedly become obsolete. We believe the
30 percent rating level would be more appropriate under the temporary minimum
rating portion of section 3, which would allow a VA rater to, upon initial review of
the evidence, establish that service connection is warranted for at least one dis-
ability, provide a temporary rating of at least 30 percent while the overall claim is
being processed. This would allow veterans and their families to begin receiving
compensation and provide eligibility for a plethora of other Federal and state bene-
fits while the full claim is being processed.

Last, S. 935 would provide for benefit payments to be made at the first of a month
for the coming month instead of the current practice of benefit payments being
made at the end of the month for the immediately passing month.

As such, in accordance with DAV Resolution No. 205, we support enactment of
S. 935.

S. 938

S. 938, the Franchise Education for Veterans Act of 2013, would amend title 38,
United States Code, to allow certain veterans to use educational assistance provided
by the VA for franchise training. Specifically, this legislation would expand edu-
cation and training opportunities under the All-Volunteer Force Educational Assist-
ance Program by allowing veterans to utilize a portion of their educational benefit
toward franchise training. DAV recognizes not every veteran or service-disabled vet-
eran learns in the same manner or has the same goal of achieving an educational
degree; however, we believe there are many veterans and service-disabled veterans
who, unfortunately, allow their education benefit entitlement to expire unused as
they do not want to pursue an education degree type program.
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In accordance with DAV Resolution No. 001, we support enactment of S. 938, as
it would expand the use of the VA provided education benefit and empower service-
disabled veterans to use their education benefit in a manner conducive to their own
employment interests and goals.

S. 939

S. 939 would amend title 38, United States Code, to treat certain misfiled docu-
ments as motions for reconsideration of decisions by the Board of Veterans’ Appeals
(Board). Under current law, when a veteran claimant receives an adverse decision
from the Board, he or she has 120 days to file a Notice of Appeal with the United
States Court of Appeals for Veterans Claims (Court). Many veteran claimants, espe-
cially those without representation, do not distinguish the Court tribunal as being
separate from the VA, specifically the Board or the agency of original jurisdiction
(AOJ), primarily the VA Regional Office where the claim originated.

When a veteran claimant receives a final, adverse decision from the Board he or
she may inadvertently file their Notice of Appeal directly with the Board or the AOJ
within the 120-day period rather than the Court. If the Board or AOJ does not for-
ward the Notice of Appeal to the Court on behalf of the veteran claimant within
the 120-day appeal period, the veteran claimant may forfeit their appeal rights and
the Board’s decision would become final and binding.

S. 939 would afford certain protection to a veteran claimant who submits to the
Board or AOJ a document expressing disagreement with the Board’s decision within
120 days of such decision. This legislation would require VA to treat such docu-
ments as a motion for reconsideration to the Board’s decision; unless the document
clearly expresses the intent of a veteran claimant to appeal the Board’s decision to
the Court.

S As such, in accordance with DAV Resolution No. 205, we support enactment of

. 939.

S. 944

S. 944, the Veterans’ Educational Transition Act of 2013, would require courses
of education provided by public institutions of higher education that are approved
for purposes of the All-Volunteer Force Educational Assistance Program and Post-
9/11 Educational Assistance to charge veterans tuition and fees at the in-State tui-
tion rate.

DAV has no resolution or position on this matter.

S. 1039

S. 1039, the Spouses of Heroes Education Act, would expand the Marine Gunnery
Sergeant John David Fry scholarship to include spouses of members of the Armed
Forces who die in the line of duty.

DAYV has no resolution or position on this matter.

S. 1042

S. 1042, the Veterans Legal Support Act of 2013, would authorize the Secretary
of Veterans Affairs to provide support to university law school programs that are
designed to provide legal assistance to veterans. Specifically, this bill would author-
ize financial support of $1,000,000 total derived from VA Medical Services account
to fund this program, which is intended to provide financial support to university
law school programs that provide legal assistance to veterans; assistance including
filing and appealing VA claims in addition to other civil, criminal and family legal
matters.

S. 1042 does not provide details about the purpose of the funding nor the activi-
ties of the individuals involved in providing legal assistance. It is not clear whether
these individuals would be accredited representatives; what if any training in this
process will be required; what type of accessibility to VA systems and records will
be afforded; what level of representation will be provided, etc. We believe there are
many questions contained within this bill that are unanswered in its broad lan-
kg)lﬁ;lge and more specific information is necessary to fully understand the goal of this

ill.

While DAV does not have a resolution on this matter, we are concerned about the
funding for this bill being taken from the VA Medical Services account, or any other
VA account. Too often, new programs are funded by taking resources away from ex-
isting health care programs serving veterans, especially disabled veterans. DAV op-
poses funding any program at the expense of existing programs for disabled vet-
erans, especially to fund a program to afford representation, which may or may not
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have a cost to the veteran, when organizations like DAV and other veteran service
organizations have a rich history and provide professional advocacy services and
representation with no government funding and no cost to the veteran.

S. 1058

S. 1058, the Creating a Reliable Environment for Veterans’ Dependents Act,
would expand section 2012 of title 38, United States Code, to authorize per diem
payments for the purpose of furnishing care to dependents of homeless veterans to
grant recipient entities who provide comprehensive service programs for homeless
veterans as covered under section 2011 of the same title.

DAYV has no resolution or position on this matter.

Mr. Chairman, this concludes my testimony and I would be happy to answer any
questions from you or Members of the Committee.

Chairman SANDERS. Thank you very much, Mr. Hall.
Mr. de Planque.

STATEMENT OF IAN DE PLANQUE, DEPUTY LEGISLATIVE
DIRECTOR, THE AMERICAN LEGION

Mr. DE PLANQUE. Good morning, Mr. Chairman and other Mem-
bers of the Committee. I want to thank you on behalf of The Amer-
ican Legion for having us here, and I want to thank you especially
for the large slate of bills that are being considered and the ded:i-
cated and tireless work of your staffs and the Members to bring
such an ambitious slate to the forefront.

I just want to touch on a couple of those things, one of which
deals with the in-state tuition rates for veterans using the GI Bill
benefits.

As you know, The American Legion has a long-standing history
with the GI Bill. We helped craft of the original GI Bill. We have
been working tirelessly on this issue for a long time.

We have strong support for S. 257 because it supports the widest
number of veterans getting access to in-state tuition, and this is
very important. We feel it is the one that puts the veterans first,
not the States necessarily, not the schools necessarily. It is the one
that has the interest of the veterans at heart.

It is a difficult issue. There has been a lot of criticism of a vari-
ety of things regarding it. Using military tuition assistance at pub-
lic schools has already been recognized at the Higher Education
Opportunity Act of 2008. This is something that has already been
agreed to.

If you look at veterans, if you look at the servicemembers, they
are a very small group of people, the only group of people who real-
ly have trouble maintaining the residency requirements to get
these in-state tuition rates.

We have already recognized that for active-duty servicemembers
it needs to apply across all the veterans. When they stood there,
when they took that oath, when they went to serve, they did not
serve to defend Virginia, they did not serve to defend North Caro-
lina, they served to defend the entire country.

The entire country owes that back. All Americans in every State
owe a debt of gratitude to the men and women who served in the
Armed Forces.

In addition, public universities are nonprofit institutions that get
special privileges such as massive Federal and State government
subsidies and tax exemptions based on the assumption that they
are good stewards of the public trust.
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Granting in-state rates should be seen as part of that exercise of
trust. Student veterans face many challenges in pursuing higher
education. There is no reason why obtaining in-state tuition rates
should be one of them.

We have seen with the original GI Bill what the dividend paid
back to the country was. That is why we passed the new GI Bill
for the veterans of the current wars; and to get that dividend, to
get the maximum return on that dividend, we need to make sure
that we are extending this ben