S. Hra. 117-531

IMPROVING ACCESS AND INCLUSIVITY
IN THE PATENT SYSTEM: UNLEASHING
AMERICA’S ECONOMIC ENGINE

HEARING

BEFORE THE

SUBCOMMITTEE ON INTELLECTUAL
PROPERTY

OF THE

COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE

ONE HUNDRED SEVENTEENTH CONGRESS

FIRST SESSION

APRIL 21, 2021

Serial No. J-117-11

Printed for the use of the Committee on the Judiciary

&

www.judiciary.senate.gov
www.govinfo.gov

U.S. GOVERNMENT PUBLISHING OFFICE
50-216 WASHINGTON : 2024



COMMITTEE ON THE JUDICIARY
RICHARD J. DURBIN, Illinois, Chair

PATRICK J. LEAHY, Vermont

DIANNE FEINSTEIN, California
SHELDON WHITEHOUSE, Rhode Island
AMY KLOBUCHAR, Minnesota
CHRISTOPHER A. COONS, Delaware
RICHARD BLUMENTHAL, Connecticut
MAZIE K. HIRONO, Hawaii

CORY A. BOOKER, New Jersey

ALEX PADILLA, California

JON OSSOFF, Georgia

CHARLES E. GRASSLEY, lowa, Ranking
Member

LINDSEY O. GRAHAM, South Carolina

JOHN CORNYN, Texas

MICHAEL S. LEE, Utah

TED CRUZ, Texas

BEN SASSE, Nebraska

JOSH HAWLEY, Missouri

TOM COTTON, Arkansas

JOHN KENNEDY, Louisiana

THOM TILLIS, North Carolina

MARSHA BLACKBURN, Tennessee

JOSEPH ZOGBY, Chief Counsel and Staff Director
KoLAN L. Davis, Republican Chief Counsel and Staff Director

SUBCOMMITTEE ON INTELLECTUAL PROPERTY
PATRICK J. LEAHY, Vermont, Chair

CHRISTOPHER A. COONS, Delaware
MAZIE K. HIRONO, Hawaii
ALEX PADILLA, California

THOM TILLIS, North Carolina, Ranking
Member

JOHN CORNYN, Texas

TOM COTTON, Arkansas

MARSHA BLACKBURN, Tennessee

RAJIV VENKATARAMANAN, Majority Staff Director
BRAD WATTS, Minority Staff Director

1)



CONTENTS

APRIL 21, 2021, 10:00 A.M.

STATEMENTS OF COMMITTEE MEMBERS

Page
Leahy, Hon. Patrick J., a U.S. Senator from the State of Vermont 1
Tillis, Hon. Thom, a U.S. Senator from the State of North Carolina ... 2
Durbin, Hon. Richard J., a U.S. Senator from the State of Illinois 4
Hirono, Hon. Mazie, a U.S. Senator from the State of Hawaii .......c..cccccuvveennenn. 5
WITNESSES
WIENESS LISE  ooeiiiiiiiiieee et e e e e e e e e e arr e e e e e e e traaeaeaeeenns 25
Edwards, Georgia Grace, co-founder, SheFly, Burlington, Vermont . 7
prepared statement 26
Grayson, Angela J., founder and prmmpal member, Precipice IP PLLC,
Bentonville, Arkansas ... . 9
prepared statement 30
Mtima, Lateef, professor of 1
INGEON, DO oottt et e e s e e st e e st e e et e e e ateeenareeennnes 12
prepared StatemMeENt ..........ccccceeiiieeiiiiecie e et e e e eenaeas 54
Yen, Mallun, founder and partner, Operator Collective, Woodside, California .. 11
prepared StatemMent ..........cccooiiiiiiiiiiiie e 50
QUESTIONS
Questions submitted to Georgia Grace Edwards by:
SeNAtOr THIIIS  .oocoviiiieiiee ettt et et e e e e et e e e eaa e e eeaae e e arae e enraeeas 61
Questions submitted to Angela J. Grayson by:
SeNator Leay .......cccoiiieiiiiieiiieeeecee et e e aee e 53
SeNAtOr THIIIS  .ooccviiiieiieieciie ettt ettt e e e et e e et e e eeaae e e arae e enraaeas 62
Questions submitted to Lateef Mtima by: ......ccoccviieriiiieiiiieeiiieeeieeceeeeeveeeee
SeNator Leay .......cccoviiiciiiiciieeeeece et rae e aee e 59
SeNAtOr THLIIS  .ooccviiiieiieicciie ettt et et e et e et e e et e e eeaa e e e nraeeenraeeas 63
Questions submitted to Mallun Yen by: .....ccccceveviiiiiiiiiiiiieecieecree e
SeNator Leay .......ccccviiiiiiieciiieeeeeee ettt e aee e 60
SeNAtOr THLIIS  .oocoviiiieiiee ettt ettt et e et e e eera e e e rae e enraeeas 64
ANSWERS
Responses of Angela J. Grayson to questions submitted by:
Senator Leahy ........ccoooiiiiiieiieceeeeee e e e 65
SeNAtOr THLIIS  ..occviiiieiieecciie ettt et e et e e et e e eeaae e e araeeenreeeas 67
Responses of Lateef Mtima to questions submitted by:
SeNAator Leay .......cccoviiiiiiiieiieeeeeee e aee e 69
SeNAtOr THLIIS  .ooccviiiieiiei ettt e ee e et e e e er e e eera e e e arae e earaeeas 69
MISCELLANEOUS SUBMISSIONS FOR THE RECORD
Appendix A of Engine’s ReSponse ......c..ccocceeiiiiiiiiiiiiniinieiiiccecneeeeceie et 86
Appendix B to Engine’s ReSponse .......ccccoccviiiecieiiiie ettt 117



Page
Engine Letter, April 20, 2021 .....c.coooiiiieiieeecieeeeceee e ve e e ere e e aae e e vaeeea 123
Intellectual Property Owners Association Letter, April 16, 2021 ........................ 135
Intellectual Property Owners Association Statement ..........cccccoeeviviinviviiiiiieennnnns 130
Invent Together, Statement of Holly Fechner, April 21, 2021 ......c..cccovveeevveennnes 74
Ron D. Katznelson Letter, April 19, 2021 ......ccccooiiiiiiriieiecieeteeee e 133

Statement of Jeff Hardin and Patricia Duran, April 21, 2021 .......cccccovvvevveennee 125



IMPROVING ACCESS AND INCLUSIVITY
IN THE PATENT SYSTEM: UNLEASHING
AMERICA’S ECONOMIC ENGINE

WEDNESDAY, APRIL 21, 2021

UNITED STATES SENATE,
SUBCOMMITTEE ON INTELLECTUAL PROPERTY,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10 a.m., in Room
226, Dirksen Senate Office Building, Hon. Patrick J. Leahy, Chair-
man of the Subcommittee, presiding.

Present: Senators Leahy [presiding], Hirono, Tillis, and Black-
burn.

Also present: Chair Durbin.

OPENING STATEMENT OF HON. PATRICK J. LEAHY,
A U.S. SENATOR FROM THE STATE OF VERMONT

Chair LEAHY. Good morning, everybody. I will say again as I
have said many times, I will be glad when we can come back to
having regular hearings where—our witness professor, we are not
trying to put you almost in the empty room. It is the way we have
to set it up.

I think what we are talking about today though, is something
that is amazing. The fact that our founders had the foresight to an-
ticipate the power of innovation when they wrote the Constitution.
They put the Intellectual Property Clause in the text of the Con-
stitution. I think our founders set a young nation to become the
most powerful and forceful economy on the face of the Earth. Just
a few simple words created incredible incentives and led to the de-
velopments of life-changing inventions ranging from Kevlar to the
microchip to pharmaceutical advances. More than 200 years since
our Constitution was ratified, we still have not reaped all the bene-
fits of having the greatest innovative economy in human history.
That is because we have not done enough to tap into the diverse
segments of our society that are brimming with brilliant ideas to
change the world. I think America’s economic engine still remains
to be fully unleashed.

The first patent issued in the United States, often attributed to
Vermont, was issued to Samuel Hopkins in 1790, but then it would
be 19 years before the first woman received a patent. It would be
31 years before the first African American received a patent. This
demographic disparity in the patent system is one that continues
to this day into the 21st-century. A recent U.S. Patent and Trade-
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mark Office, the PTO, found that only 22 percent of U.S. patients
list a woman as an inventor, even though women make up more
than 50 percent of our population. Other studies have found that
African Americans apply for patents at about half the rate of white
Amerilcans. That means we are not reaching our full economic po-
tential.

A study by Michigan State University’s Lisa Cook found that in-
cluding more women and African Americans in the innovation that
leads to patents could increase GDP per capita by as much as 4—
almost 4.5 percent. There are other benefits to increasing participa-
tion among underrepresented groups. As Georgia Grace Edwards
who will testify remotely today—she is from the Vermont based
SheFly—can attest, if you bring different perspectives into the in-
novative ecosystem, you get unique ideas that other inventors may
never have considered. The genius of the American people, the di-
verse genius, is one of our greatest resources. We have to improve
access to the PTO.

Ten years ago Congress enacted the Leahy-Smith America In-
vents Act. It was the first and most significant update to the pat-
ent laws in nearly 60 years. I am proud of the effort we took on
that law to boost accessibility to the patent office, but we also
knew, both Congressman Smith and I and the Republicans and
Democrats who joined with us, knew that was a first step. We cre-
ated a network of PTO satellite offices around the country bringing
them closer to where Americans actually innovate. We lowered fees
for small businesses. We created a new micro entity status to lower
fees even further. We also created the Patent Pro Bono Program
to help make legal resources more accessible to prospective inven-
tors.

We know we can improve the crux of demographic data to the
PTO to give us more insight into the disparities that exist in the
innovation ecosystem. That is why I was proud to cosponsor Sen-
ator Hirono’s bipartisan IDEA Act which would allow the PTO to
collect demographic data from patent applicants on a voluntary
basis. Senator Hirono is a leading voice in the Senate for improving
diversity in the patent system.

We have to find ways to improve diversity in the patent system.
It is the right thing to do, but it is also—economically it is a great
way to boost economic output in our country, and it has been a bi-
partisan issue and an important focus of this Subcommittee. I want
to praise Senator Tillis for the work he has done. I have been in
a number of the hearings he has held in this. He has worked very,
very hard on this subject. I am proud of him. He is a good friend.
I look forward to working with him and other members of the Sub-
committee. I hope by praising Senator Tillis I have not brought
about political downfall for him in his state, but I mean the praise
and I yield to the ranking member, former chairman.

OPENING STATEMENT OF HON. THOM TILLIS,
A U.S. SENATOR FROM THE STATE OF NORTH CAROLINA

Senator TiLLIS. Thank you, Mr. Chairman. I appreciate you hold-
ing this hearing. It is a very important topic. I know it is important
to you and to me and, most importantly, it is a key area of consid-
eration for the American innovation economy. I also want to con-



3

gratulate you on becoming the Chairman. I look forward to your
leadership in this Subcommittee.

I have to say you have to be one of the most prolific legislators
in the area of intellectual property. I do not think it is an under-
statement to say that since the founding fathers laid the ground-
work and the Constitution, you stand among only a handful of Sen-
ators that have invested so much time in it and I appreciate it.
Looking forward to working with you and learning from you and
I am excited about what we can accomplish together with a num-
ber of members on the team.

Like the Chairman and many members on the Committee, I am
committed to increasing diversity in our Nation’s intellectual prop-
erty system. For too long men—I am sorry—women, people of color,
the LGBTQ community have simply been underrepresented in our
innovative system. In this scenario is where I have some experi-
ence. About 24 years ago, after I was admitted to the partnership
at Pricewaterhouse, I had my senior managing partner come to me
and say, ”I think that we need to focus on diversity.” I think his
idea of diversity was probably the African American community,
but I asked him would he let me take some time to propose a
framework and come back to him.

In 1997, I proposed a diversity recruiting initiative that went
after HBCUs, the African American community, underrepresented
minorities, and the gay and lesbian community. In a few short
years, the number of highly talented people we got from that di-
verse group was extraordinary, and they ranked among some of the
best professional staff that I ever had the privilege to manage as
a partner.

Today we have got the same problem in our intellectual property
system and they are underrepresented, and the American economy
suffers as a result. They often face unique barriers engaging in in-
tellectual property system, and their lack of access costs us billions
of dollars a year. The evidence presented by the USPTO and others
clearly demonstrates inequality in the patent system. It is past
time that we take steps forward to ending inequality and redouble
our efforts to improve the livelihoods and the well being of all
Americans.

I have been proud to work with Senators Hirono, Coons, you, Mr.
Chairman, and Senator Durbin on efforts to increase diversity in
the patent system. I was glad to see we recently reintroduced the
Inventor Diversity for Economic Advancement IDEA Act this year.
This bipartisan, bicameral legislation will allow us to better under-
stand the background of individuals who apply for patents and gain
a better understanding who apply for patents for the USPTO.

I am hopeful we can move to a markup on this legislation and
get it signed into law. I am interested in hearing from today’s wit-
nesses on other efforts we can take, no matter how big or small,
to increase diversity and engagement in the intellectual property
system. Thank you all for being here today. I look forward to your
testimony.

Mr. Chairman, if I could have just a moment of privilege, I would
like to introduce a new member of my staff. We all know that the
staff do the lion’s share of the work and I want to introduce my
newest team member. Her name is Susan Allen. She joins the team
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as a detailee from the USPTO where she was an attorney advisor
for the Office of Policy and International Affairs. Susan has a
wealth of experience in intellectual property law in both the public
and private sector. She is one of the Federal Government’s recog-
nized experts in copyright law, and I am glad to have her on my
staff. She is already doing great work, and I am excited to work
with her. She actually wrote a portion of my opening statement,
and it was brief, so I know she is going to work well in my staff.
Maybe afterwards, Mr. Chairman, I can introduce you personally,
but she is sitting here right behind me with Brad.

I also want to say thanks to Senator Coons’ staff. He was a joy
to work with in the Intellectual Property Committee. The staff to
staff relationship was great, and that is how we get things done.
Thank you, Mr. Chair.

Chair LEAHY. Thank you, and I will be talking about a couple of
our staff a little later on because one of the things I have learned
in the number of years I have been here is that Senators are mere-
ly constitutional impediments to the staff. Thank God we have
such good staff in both parties.

We are privileged to have the Chairman of the Senate Judiciary
Committee here and I will yield to him.

OPENING STATEMENT OF HON. RICHARD J. DURBIN,
A U.S. SENATOR FROM THE STATE OF ILLINOIS

Chair DURBIN. Thanks, Senator. Thank you for giving me an op-
portunity to be here today to salute you and Senator Tillis for your
leadership in calling this hearing. Let me echo Senator Tillis and
his praise for his new staff member and staff member’s brevity. It
goes back to a couple of things that I remember people have said.
“I am going to send you a long letter because I do not have time
to send you a short one”. Then the exhortation which Muriel Hum-
phrey made to Hubert Humphrey who said, “Your speech does not
have to be eternal to be immortal.” I think we all take that advice
and1 try to live by it and thank the staff for helping us reach those
goals.

I spent a lot of my time studying intellectual property and entre-
preneurship by watching Shark Tank and I hope some of you do
too. I think it is an exciting and interesting program. I have met
the fellow who runs it, Mark Cuban, several times. How often do
they ask these prospective entrepreneurs, “Have you filed for a pat-
ent? What is the status of your patent application?” You come to
realize that good ideas are stolen almost immediately and there
has to be some protection. They recognize that in the Constitution.
You recognize it here today.

As you mentioned, Senator Tillis, we have your bill with Senator
Hirono, the IDEA Act, which I hope to report out of this full com-
mittee quickly. I also want to commend Senator Kennedy. He and
I teamed up to pass small claims resolution for copyright cases. I
hope that we can see that implemented soon by the rules and regu-
lations. You have an exciting panel of witnesses and I do not want
to delay any further getting to them this morning, so thank you.

Chair LEAHY. Thank you, Mr. Chairman. I appreciate the fact
you are going to bring up that piece of legislation soon before the
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Committee. I have a feeling we are going to get strong bipartisan
support.

We have—is Senator Hirono here?

Senator HIRONO. Yes.

Chair LEAHY. Oh, she is. I am sorry. Senator Hirono.

Senator HIRONO. I am here virtually.

Chair LEAHY. I looked around the room for you and I am sorry.
I realized you are going to be virtual. We were praising you and
your work.

Senator HIRONO. I heard.

Chair LEAHY. I yield to Senator Hirono.

OPENING STATEMENT OF HON. MAZIE HIRONO,
A U.S. SENATOR FROM THE STATE OF HAWAII

Senator HIRONO. Thank you so much. I join you and Ranking
Member Tillis in welcoming our witnesses in today’s hearing on the
need to improve access and inclusivity in our patent system, a topic
that gets too little attention, present company excepted. I really en-
joyed Chairman Durbin’s remarks, especially his reference to
Shark Tank, because in one of the episodes a young girl from Ha-
waii got funded for her invention of a spoon to feed babies.

We all know that women and minorities have made some of the
most significant inventions in history. Can you imagine driving a
car without windshield wipers? Invented by Mary Anderson in
1903. What would we do without the home security system in-
vented by Marie Van Brittan Brown in 1966? The genetic revolu-
tion would still be science fiction if not for the CRISPR gene editing
tool discovered by Nobel Prize winner, Jennifer Doudna, raised on
Hawaii Island.

We should celebrate these diverse inventors and the many others
who have contributed to innovation in this country, but we must
also recognize the hard truth that women and minorities are great-
ly underrepresented in the U.S. Patent system. The Patent and
Trademark Office’s 2020 report on women inventors found that
only 22 percent of U.S. patents list a woman as an inventor and
that women make up only 13 percent of all inventors. For compari-
son, women held 48 percent of all full-time jobs in 2019. Even if
we focus on the STEM careers most likely to generate patents, we
still see a gap. Women make up approximately 27 percent of the
STEM work force in 2019, a number that greatly exceeds the 13
percent of inventors that are women.

Racial patent gaps also exist. For example, a report by the Insti-
tute for Women’s Policy Research found that the percentage of Afri-
can American and Hispanic college graduates who hold patents is
approximately half—half that of their white counterparts. Closing
these gaps would turbocharge our economy. According to a study
by the Michigan State University professor, Lisa Cook, including
more women and Black Americans in the initial stage of innovation
could increase GDP by as much as $640 billion. Another study by
the National Bureau of Economic Research found that eliminating
the patent gap for women with science and engineering degrees
alone would increase GDP by over $500 billion.

It is simply good policy and good business to make our innova-
tion economy accessible to all. Thankfully, both Congress and the
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PTO have taken steps to start addressing these patent gaps. In
2018, Congress passed the Success Act, a bill I cosponsored, that
directed the PTO to study the number of patents applied for and
obtained by women, minorities, and veterans. The PTO’s subse-
quent report contained a number of suggestions we can take to ad-
dress the underrepresentation of these groups. The PTO also
launched its National Council for Expanding American Innovation,
an initiative tasked with guiding the PTO and developing a com-
prehensive national strategy to build a more diverse, inclusive in-
novation ecosystem. I look forward to hearing from our witnesses
about the progress the National Council has made.

Even with these efforts, there is much more we can and should
do. I thank Chairman Leahy and Ranking Member Tillis in work-
ing with me to reintroduce the Inventor Diversity for Economic Ad-
vancement or IDEA Act. This bipartisan legislation comes from a
recommendation in the Success Act report that I referenced and
would direct the PTO to collect demographic data from patent ap-
plicants on a volunteer basis and issue regular reports on the data
collected. This would give us greater incentive to what patents gaps
exist and how to address them.

The dJudiciary Committee should vote on the IDEA Act next
week. I hope the bill will pass this Committee with strong bipar-
tisan support so we can consider and pass the bill in the Senate.
Last year, Senators Tillis and Coons joined me in a letter to the
PTO Director Iancu asking the PTO to look into the underrepresen-
tation of women in the Patent Bar. We actually have a bar, spe-
cialty bar, for patent lawyers. I do not know if this was Ms.
Edwards’ experience, but sometimes it takes a woman patent attor-
ney to appreciate certain inventions. I am glad the PTO is already
taking action to ensure the Patent Bar membership is accessible to
all qualified candidates. I look forward to seeing this work con-
tinue.

We can also encourage more women and minorities to pursue
STEM careers. Last Congress, I introduced two bills: the STEM
Opportunities Act and the Women and Minorities in STEM Booster
Act aimed at improving the recruitment, retention, and success of
women and minorities at all stages of the STEM pipeline. I hope
my colleagues will join me in cosponsoring these bills in this Con-
gress. I do add that, you know, we talk about wanting more diver-
sity and representation by women and minorities. All of this does
not happen because we think it is a good idea. We can take actual
steps, concrete steps, to make these happen.

I have mentioned some of the few steps we can take to increase
diversity in our patent system. Once again, I thank you, Mr. Chair-
man, and Ranking Member Tillis for calling this hearing. Mahalo.

Chair LEAHY. Thank you, Senator Hirono. I look forward to your
legislation coming up soon, and I think this may be something that
shows the Senate can be bipartisan with the work that you and
Senator Tillis and others have done on that, and I look forward to
seeing us vote on it on the floor, and I applaud you for that.

We are going to have—our first witness is Georgia Grace
Edwards. She is the co-founder of the Vermont based women’s ap-
parel company, SheFly. In addition to her work starting SheFly,
Ms. Edwards is an economic consultant in Boston. She has worked
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as an Alaskan glacial guide. She was a Fulbright Fellow in the
Czech Republic. She is a graduate of Middlebury College in
Vermont. I think she has an interesting story to tell and she is
going to be here virtually, I believe to testify from Arizona. Ms.
Edwards, you are on.

STATEMENT OF GEORGIA GRACE EDWARDS,
CO-FOUNDER, SHEFLY, BURLINGTON, VERMONT

Ms. EDWARDS. Good morning. I would like to start by thanking
Senator Leahy and his staff for their work to improve access and
inclusivity in the U.S. patenting process. This push for greater di-
versity and outreach efforts in American intellectual property is an
initiative with the potential for tangible effects, not just on our
small businesses in Vermont, but on individuals and businesses
across our Nation. I am only 25 years old, but I have a feeling that
this opportunity to share my experience as an American entre-
preneur and inventor will be among the greatest honors of my life,
and I am very grateful to you all for having me here today.

SheFly is a layerable line of outdoor pants for women that allow
us to comfortably, safely, and easily answer nature’s call, quite lit-
erally speaking, without exposing skin to the elements or other
people. Our patented technology features a zipper and accom-
panying flap, which begin at the base of the zipper we are accus-
tomed to using to get our pants on and off and extends all the way
to the back of the pant, so that the user can control the size and
location of the space they need to create. Through this design, we
are able to help the one in three women who have had a bathroom
accident in the past year while adventuring outside, a statistic that
has presumably only increased during the COVID-19 pandemic as
more Americans have taken to the outdoors and more public rest-
rooms have closed.

As a Vermont small business owner, my ability to protect my
ideas as well as those of my co-founders, Bianca Gonzalez and
Charlotte Massey, was crucial to our ability to scale and succeed.
Patenting is extremely central to our business model. In our coun-
try’s vibrant and highly competitive startup ecosystem, patents
make or break an entrepreneur’s ability to signal legitimacy in a
market, gain new customers, establish additional revenue streams,
and achieve a favorable valuation with investors.

More importantly, our patents are what will allow us to bring
our technology to people in all different sectors. Not only rock
climbers, hikers, and mountaineers, but also field scientists, ski pa-
trollers, farmers, bridge inspectors, international aid workers, park
rangers, people who use wheelchairs, and women on the front lines
of our military. Women risking their lives to protect American citi-
zens have more important things to worry about than when and
where they can next relieve themselves. They deserve the top tech-
nology our society has to offer, and patents increase the reach of
good 1deas and the number of people in our society who can benefit
from them.

Intellectual property rights do not come easily, especially for tra-
ditionally underrepresented groups. My hope is that by sharing
SheFly’s experience, we can work together to make the patenting
path a bit smoother for those who will walk it next, especially for
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those who do not currently see themselves reflected in the process.
In navigating that patenting and trademarking process, SheFly
faced three specific interrelated barriers: the representation bar-
rier; the knowledge barrier; and the financial barrier. These obsta-
cles operate in a positive feedback loop, further entrenching detri-
mental cycles that prevent the U.S. from effectively taking advan-
tage of the brilliant ideas that everyday Americans have to offer.

For an entrepreneur, the initial steps in building a company in-
volve talking to people, cold calling, putting out feelers, making
connections with those who have been through it before and can
advise on helpful contacts and tips. In the Middlebury Entre-
preneurs class where I built out SheFly, I spent an entire month
doing just that and was unable to find a single person with my
background who had been through the IP process in my industry.
In fact, I did not talk about patenting with anyone who was not
a wealthy, white, middle-aged male in the field of engineering or
tech. The power of representation is greatly underestimated. When
you do not see people who look like you doing something you wish
t(i do, it makes you question whether it is even possible in the first
place.

Patenting in the U.S. is an extremely intimidating, long, and
clunky, opaque process. That is my kindly worded, highly edited
description of the process. IP law is a very niche body of knowl-
edge. It is hard to teach yourself. The lack of access to centralized
resources with clear, digestible information on the patenting proc-
ess that is specific enough to help gauge particular needs and
likelihoods of obtaining IP necessitates hiring patent attorneys.

If you think you have spent a lot on the coronavirus relief bill
relative to your overall budget, you should see how much SheFly
has spent on legal fees over the course of the past two and a half
years. There have been points in time when we have spent well
over 50 percent of our revenue on legal fees to cover the immense
amount of labor and cost associated with filing. From a basic eco-
nomic standpoint, the long term upfront investment in IP is one
that is often directly at odds with the short term realities of
startups and small businesses. Due to the high cost and low prob-
ability of reward through patent approval, entrepreneurs are not
incentivized to pursue IP in our current economy.

In closing, I would like to emphasize that any proposed legisla-
tion that fails to recognize and address the representation, knowl-
edge, and financial barriers to innovators will be incomplete. I en-
vision a world where one day women and girls do not have to think
twice about answering nature’s call, nor about their ability to par-
ticipate in the U.S. economy as inventors, entrepreneurs, and small
business owners. I and so many others are counting on you to
change the traditional narrative of entrepreneurship in America.
Thank you.

[The prepared statement of Ms. Edwards appears as submission
for the record.]

Chair LEAHY. Thank you very much. I will put your full state-
ment and your background in the record. It is worth reading. I
would note that it has been read carefully by my wife, my daugh-
ter, and two of our granddaughters, and soon the third one will be
reading it. Thank you very much.
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Our next witness is Angela Grayson, the founder and principal
member of Precipice IP. It helps entrepreneurs and technology fo-
cused businesses protect their products and brands, designs, data.
Prior to founding Precipice, Ms. Grayson was associate general
counsel for intellectual property, patent operations lead at Wal-
Mart stores. She also served as a patent examiner. She is currently
chair of the American Intellectual Property Law Association Diver-
sity in IP Law Committee.

Ms. Grayson, you are also reaching us remotely. Go ahead,
please.

STATEMENT OF ANGELA J. GRAYSON, FOUNDER
AND PRINCIPAL MEMBER, PRECIPICE IP PLLC,
AMERICAN INTELLECTUAL PROPERTY LAW ASSOCIATION,
BENTONVILLE, ARKANSAS

Ms. GRAYSON. Thank you. To the Chair, Senator Leahy, Ranking
Member Senator Tillis, distinguished members of the Intellectual
Property Subcommittee, I appreciate the opportunity to present the
views of the American Intellectual Property Law Association on im-
proving access and inclusivity in the patent system.

My name is Angela Grayson. I am a technology lawyer. I am the
rare woman of color who is also a registered patent attorney. I am
here to represent the views of AIPLA where I presently serve as
chair of the Diversity in IP Law Committee and the views I express
today are not my clients.

Founded in 1897, AIPLA is a national intellectual property bar
association with approximately 8,500 members. We are engaged in
private and corporate practice, government service, and academia.
In recent years, objective indicators revealed the United States’
standing in innovation is changing. Our nation’s leading agencies,
namely the Department of Commerce and the USPTO, have consid-
ered a national strategy to counter this change. To this end, the
National Council for Expanding American Innovation was estab-
lished with the strategic purpose to develop new ways to expand
innovation. The Council’s role is to tap into the strength of our Na-
tion’s diversity and find ways to increase opportunities for all
Americans to participate in our innovation system.

Data continues to show that diverse teams achieve better results.
Yet, women and socially and economically disadvantaged individ-
uals comprise a small fraction of innovators who apply for and ob-
tain patents. The reality is that women and people of color are in-
novating, but many do not take the next step to patent because
they face a variety of barriers. This lack of participation in our pat-
ent system is a problem for all of us because it is well accepted that
innovation wused effectively can grow economies. The more
innovators opting into our patent system, the greater the capacity
for our economy to grow.

To support our diverse innovators opting into our patent system,
we need to actively acknowledge the creativity and ingenuity of di-
verse populations. It is not enough to simply educate, but we must
acknowledge and celebrate diversity because doing so we can cata-
lyze and unleash the creativity and value of others.

Next, we should empathize with the challenges faced by diverse
populations. We believe it is important that everyone participating
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and contributing to innovation is recognized in value for their con-
tribution. As an example, in-house professionals can employ empa-
thy to identify women and people of color to uncover hidden and
lost Einsteins, people who possibly should have been listed on in-
vention disclosures, but were not. Understanding and empathizing
with the challenges faced by innovative women and people of color
can help in assessing and elevating innovation through these indi-
viduals to drive our Nation’s economic engine.

Last, we must activate resources, both human and material, in
particular for those diverse populations which may be unaware or
may lack the confidence to use. The USPTO, the legal community,
states, and other players in the innovation ecosystem have
amassed many, many resources for innovators. However, simply be-
cause a resource exists does not mean that the intended recipient
will discover it.

When the “Lost Einsteins” hearings took place before this Sub-
committee in 2019, it was surprising to hear in some of the testi-
mony that a number of women and inventors of color believed few
resources, both legal and financial, existed that could assist them
in their quest to protect their intellectual property. We believe sub-
stantial resources do exist to assist inventors. For example, Patent
Pro Bono, the SBA, SBA-backed Entrepreneurial Support Organi-
zations, SBIR, STTR programs, and the USPTO’s phenomenal edu-
cational programming, to name a few.

While these are not specifically targeted to women and people of
color, early indicators suggest these initiatives are already posi-
tively impacting these communities. Many other public, private,
government, state, and legal organizations do their part as well to
help in sharing their time, talent, and resources to remove barriers
in our innovation ecosystem. However, disconnect still remains par-
ticularly with respect to women, helping people of color, and so-
cially economically disadvantaged groups learn what resources,
both human and material, are available to assist them. Outreach,
education, mentoring, and awareness are so vitally important here.

ATPLA appreciates the substantial effort of this undertaking by
the Subcommittee and the opportunity to participate in the devel-
opment of a very important dialogue on how to improve access and
inclusivity in our patent system. We will continue to be engaged
and lead the way on this issue and we are willing to respond to
any questions that you may have. We look forward to working with
this Subcommittee on this important challenge as circumstances
allow. Thank you.

[The prepared statement of Ms. Grayson appears as a submission
for the record.]

Chair LEAHY. Thank you very much. Again, like all witnesses, a
full statement or additional material will be put in the record.

Mallun Yen is the founder of Operator Collective. That is a ven-
ture capital fund focusing on opening the venture ecosystem for
tech leaders from diverse backgrounds. She has previously built
three other companies, is a founding member of ChIPs. It is a non-
profit that advances and connects women in technology, law, and
policy. She will also be joining us remotely. The floor is yours, Ms.
Yen.
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STATEMENT OF MALLUN YEN, FOUNDER AND PARTNER,
OPERATOR COLLECTIVE, WOODSIDE, CALIFORNIA

Ms. YEN. Thank you, Chairman Leahy, Senator Tillis, and other
members of the Committee.

I have spent my career furthering innovation, starting with pat-
ents and now working with startups, so I am an unusual combina-
tion of IP attorney, operator, founder, and investor. Because there
tends to be more data on women, for shorthand today, I refer to
women as a proxy for women, people of color, and other underrep-
resented groups.

As mentioned, for many years I was the VP for Worldwide Intel-
lectual Property at Cisco. When I was promoted to that position in
2005, there were so few women chief patent counsels that it was
front page news. That led all seven of us to start a nonprofit called
ChIPs, which is now the world’s largest organization for women in
patent law with almost 4,000 members in 17 chapters around the
world. My ChIPs cofounder, Michelle Lee, was the first and still
only woman and the first and still only person of color to serve as
a Senate-confirmed director of the PTO in its 219-year history. I
then built a startup called RPX that helps companies reduce and
insure against patent risk. I am also a member of the NCEAI.

A few years ago I actually invented something. It is called the
collective venture model, which serves as the basis of my current
startup, a venture fund called Operator Collective. If you spend any
time at all with startups, it is hard not to notice that the venture
world revolves around VCs, or venture capitalists, and founders.
Both are homogenous groups, which at the time were about 90 per-
cent male, predominantly white, and 40 percent of whom actually
went to Harvard or Stanford.

Having been a founder, an investor, and an operator, I saw a
huge missing piece, which are operators. Operators are those who
are often not the founders, but the ones brought in to build and
scale the companies as they grow. They are typically not in the
limelight, but the ones who are quietly working in the background.
Here are these wildly experienced operators who have exactly the
right skillsets to help businesses grow and thrive, but they are
typically left out. Most people are not trying to exclude these opera-
tors. It is just that the system was not built for people who give
150 percent to their day job and use any time left over for their
families.

I knew that operators were the missing piece, but since the tradi-
tional model did not work for them, I created a new model that
would, rebuilt it from the ground up to optimize for bringing in
busy women operators. To do so, we added three things: education,
accessibility, and representation. We knew women operators did
not have ready access to the right information, so we created short,
enjoyable programs. We knew that a big hurdle was the cost of
entry, so we created a sliding scale for financial participation. An-
other obstacle was time, so we made it flexible by crowdsourcing
deals and diligence and creating redundancies. We knew that
women are often criticized for self-promoting, so we built a sup-
portive community that does it for them.

In short, instead of making women conform to a rigid, traditional
construct, we changed the system to make it easier and more user
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friendly for women. Today our $51 million fund has over 130 oper-
ator investors who are 90 percent women, 40 percent people of
color, and over 70 percent of them had never invested in venture
before.

There are several parallels to the patent world. Securing a pat-
ent, as we heard, is complex, daunting, expensive. You have to
learn a system that uses terms outside of everyday language. You
need to dedicate time on top of your day job and your family obliga-
tions. You have to have the financial means to hire an attorney or
an agent. The system was not built for adventurers like Ms.
Edwards. If we want to capture the innovations that reflect the
contributions of all of America, we need to evolve the system. And
so that includes the same three things.

First is education. Instead of first time inventors having to recre-
ate the wheel just to know where to begin, we have to make it easi-
er to access and understand. We also need outreach to underrep-
resented communities early and consistently. Second, we must
make it more accessible in terms of access to resources. The Leahy-
Smith American Invents Act added four satellite PTO offices, a
good start, but more would be better. Another idea is to revisit the
USPTO’s Patent Pro Bono Program, potentially to amend it to have
it apply to underrepresented groups with a traditionally low rate
of patenting. Third is representation. Highlighting inventors from
diverse backgrounds helps create a new normal. It is always easier
to do something when you see someone like you doing it already.
This includes having a USPTO director from an underrepresented
background.

Finally, there is one fundamental piece that underlies this all,
and it is something that the tech industry has been doing for years.
That is data. We cannot measure progress if we do not track our
data and results. The PTO is not permitted to track even the most
basic demographic information such as age or gender. Senator
Hirono’s IDEA Act goes a long way toward ensuring this funda-
mental piece. Thank you for your time.

[The prepared statement of Ms. Yen appears as a submission for
the record.]

Chair LEAHY. Thank you very much and I appreciate and you ac-
tually addressed a number of the areas I am going to have ques-
tions on later.

We have Professor Lateef Mtima. He is a professor of law at
Howard University School of Law. He is the founder and director
of the Institute for Intellectual Property and Social Justice which
advocates for the recognition of fulfillment of social justice obliga-
tions and the application of intellectual property law and policy. He
graduated with honors from Amherst College, received his law de-
gree from Harvard Law School. A note for my colleagues, before the
hearing the professor and I were looking at pictures of Vermont fo-
liage and we were talking about the traveling through New Eng-
land, something he knows very, very well. Thank you for being
here this morning, Professor, and please go ahead.
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STATEMENT OF LATEEF MTIMA, PROFESSOR OF LAW,
HOWARD UNIVERSITY SCHOOL OF LAW, WASHINGTON, DC

Professor MTIMA. Thank you, Chairman Leahy, Ranking Member
Tillis, and members of the Intellectual Property Subcommittee for
holding this important hearing on improving access and inclusivity
in the patent system. My name is Lateef Mtima, and I am a pro-
fessor of law at the Howard University School of Law and the Di-
rector of the Institute for Intellectual Property and Social Justice.
I appreciate your invitation to testify today in connection with this
subject that 1s critical to the national interest.

In the spring of 1970 in New York City, I watched the Times
Square newsreel for developments on the effort to rescue the crew
of Apollo 13. As for all other Americans and indeed much of the
world, the dilemma brought a new dimension to the time-honored
supplication to bring the boys home. While we did not know the
specifics, it seemed obvious that NASA spared nothing in the effort.
Every possible idea from every possible quarter was being explored.
Then, as recent events remind us now, we understood that when
America makes use of her greatest natural resource, her reservoir,
the most diverse pool of human innovative and creative capability
on the planet, there is no challenge we cannot meet, no achieve-
ment we cannot obtain.

Unfortunately, such has not always been the case for our patent
system or our IP ecosystem as a whole. Too much of America’s in-
tellectual potential from Marion, Virginia to Greencastle, Indiana
to Compton, California is too often undeveloped and untapped. To
paraphrase blues great Robert Cray, like food left out all night it
is talent gone to waste. Systemic inequities relating to race, gender,
socioeconomic class, and even geographic situs as well as structural
imperfections in the IP system buttressed by a philosophical indif-
ference toward the social justice obligations and opportunities of IP
protection have at times stunted the social efficacy of our IP sys-
tem.

That is why today I would like to applaud this present initiative
of the Judiciary Subcommittee to improve access and inclusivity in
the patent system and thereby unleash America’s economic engine,
as I believe it implements a social justice perspective toward our
intellectual property ecosystem, one which recognizes the benefits
of universal access, inclusion, and entrepreneurial empowerment
and self-uplift. In the spirit of which I would respectfully offer
three supportive proposals, which are set forth in greater detail in
my written testimony.

First, the development of a national grassroots community IP
education program through which government IP public outreach
personnel can collaborate with private sector IP experts who have
relationships with IP underserved communities to conduct basic IP
awareness and information seminars in local venues of social, civic,
and communal congregation.

Second, the development of a pre-prosecution patentability as-
sessment pilot initiative in the U.S. Patent Office through which
low-income inventors can obtain minimal or even no-fee prelimi-
nary confirmations of patent viability so that these inventors and
potential investors can identify promising applications which war-
rant the expense of patent prosecution while avoiding the expendi-
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ture of limited resources in connection with applications unlikely to
prove successful.

Finally, the commission of a study as to how intellectual property
concepts might be appropriately introduced into K through 12 and
undergraduate arts and sciences education which is typically de-
void of any reference as to the relationship of intellectual property
to these academic studies and pursuits.

With that, I would like to close my statement with the observa-
tion that America can no longer afford fallow tracks of human po-
tential. Systemic impediments to broad participation in IP enter-
prise sap the vitality of America’s IP ecosystem and deprive our
Nation of enrichments to our technological development, cultural
advancement, and economic welfare. Contribution to the national
storehouse of intellectual property achievement is both the privi-
lege and the responsibility of every American and promoting the
widest possible participation in this enterprise can only serve our
national interest. Thank you and I look forward to answering any
questions that you may have.

[The prepared statement of Professor Mtima appears as a sub-
mission for the record.]

Chair LEAHY. Thank you very much, Professor, and of course
your full statement will be placed in the record.

Senator Tillis said earlier we have been working a lot on this. He
has introduced staff which will be helping us. I want to note that
I am joined here by Scott Wilson who is my senior IP policy advisor
and no stranger to this Committee. The PTO has allowed us to
have Molly Silfen as a counsel detailee. She knows the law far bet-
ter than I do, and so that is going to be very helpful. Someday ev-
erybody will be able to see them without their—without their
masks.

Professor, I note that we used to have a member of this Com-
mittee who has her academic ties with Howard, but she got tired
of the Committee and moved to a different job in government as
Vice-President of the United States, so otherwise she would be here
to hear your testimony.

I want to ask—I want to ask Georgia Grace Edwards a question.
She is hearing this. She mentioned in her testimony that securing
a patent signals legitimacy in the market. Let me go into specifics
on that if I might, Ms. Edwards. What are some examples of what
that legitimacy brought to SheFly?

Ms. EDWARDS. Thank you for your question. I think there are
several examples of how a patent helps boost legitimacy for an en-
trepreneur. One is the ability to legitimize and add additional rev-
enue streams through licensing down the line. Companies are more
likely to want to collaborate if a patent is in place. There is also
the fact that without a patent other brands would have been much
more likely to copy us from the start and we would have been left
defenseless. As a small business, it is assumed that we would lose
out against larger, more established companies. Patents are a way
to protect small businesses and startups as they enter the market.

I also think that in terms of legitimacy, patents signal that you
have an idea that is unique and useful and novel. That seal of ap-
proval boosts both customer and investor confidence in your prod-
uct. That goes a long way in boosting inventor confidence as well.
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The entrepreneurship world is pretty nebulous and so having some-
thing concrete like a patent goes a long way in fostering future suc-
cess.

Chair LEAHY. Would it be safe to say that that legitimacy, espe-
cially if you are a minority or underrepresented community, that
is just one more thing that you really want to have in showing who
you are?

Ms. EDWARDS. Absolutely. Yes. In underrepresented groups, I
think this is—these are groups where imposter syndrome runs
rampant because there is a history of being excluded and being left
out. When people from these groups finally do have a seat at the
table, it is very easy to question it. I think a patent, again, goes
a long way as this universal symbol of recognition that you have
made it and you are on to something.

Chair LEAHY. I was impressed in reading your background that
you had taken a class at Middlebury on entrepreneurship. If you
had not done that, do you think you would have been starting a
company and getting intellectual property rights in your invention?

Ms. EDWARDS. Absolutely not. I grew up in the Appalachian
Mountains of Western Maryland, never learned anything about
patenting or the IP process. Without the space and time that I was
able to take at Middlebury College through both midcore and the
Middlebury entrepreneurs class, that is where I was really able to
learn about the process and that this was a possibility for my idea.
I do not think I would be here today without it.

Chair LEAHY. I think we have to make sure that others get that
same message out. One of the things we did in the Leahy-Smith
America Invents Act was to create a Patent Pro Bono Program
through the PTO to allow inventors with limited funding to get
legal counsel for free. In your material voucher, it said that 50 per-
cent of your revenue went toward legal fees which must have been
a tremendous obstacle. Two questions. One, were you aware of the
PTO pro bono program? If you had not had to spend all this money
on legal fees, would you have been able to spend that money in
your company?

Ms. EDWARDS. No. I was not aware of the patent—PTO’s Patent
Pro Bono Program. I certainly wish I had been aware of that at the
time. I think to your second question about what I would have
spent the money on with our business, I think a better question is
what wouldn’t I have spent the money on. I think paying ourselves
and our team fair salaries for the work that we put in, being able
to produce larger production runs from the start with upfront cap-
ital would have been helpful in reaching more customers. I also
think R&D could have used a lot of that money. Right now we are
in a position where we can only really design one product at a time
due to cashflow constraints. Having more capital that was not
going toward legal fees would have been really helpful for that
R&D process.

Chair LEAHY. We have got to get that word out more and I would
ask both Professor Mtima and Ms. Yen. We have—under the
Leahy-Smith bill we created four PTO satellite offices around the
country. I believe Detroit, San Jose, Dallas, and Denver. Satellite
offices have conducted nearly 300 different training events, 23,000
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people being involved. Can we do more through PTO to reach and
assist underrepresented communities?

Professor, you are sitting right here. I am going to ask you first
and then I am going to ask the same question of Ms. Yen.

Professor MTIMA. Yes. Thank you, Senator. I think the answer to
the question is certainly yes. First of all, I think the very idea of
the satellite offices was just an excellent innovation in of as itself.
It conveys to inventors throughout our Nation that they are the
priority, that they do not necessarily have to come to us in DC, but
we recognize the importance of coming to them. It also conveys
that we recognize that innovation is everywhere and it is not just
simply in certain pockets of our Nation.

What we could do more in that regard, is that for one thing, I
think we could benefit from additional satellite offices in particular
regions of the United States. For example, I think the southeast re-
gion of the United States would be one, a good place. Some of the
cohorts that we intend to target through these additional initia-
tives are well represented in that region. There are many highly
professional, well-educated African American communities in that
part of the country and those are some of the demographics that
we are very interested in targeting.

The Northern New England region of the United States is an-
other such area. I spent some time teaching at the University of
Maine. One of the things that really impressed me in Portland was
how the local economy was working so hard to adapt itself to var-
ious—to the loss of various diminishing industries. There was a
great emphasis on really what—I am reminded of what Booker T.
Washington suggested of the effort to just drop your buckets down
right where you are, where the people are, and to tap into the inno-
vative talent that was lying dormant in the area.

I think that the additional work that could be done in terms of
additional offices as well as what was mentioned earlier encour-
aging those offices as well as the office here in the PTO to do more
outreach, to actually send people out into the target communities
as opposed to waiting or expecting them to come in and to send
them out in collaboration with IP experts who already have ties to
those communities.

Chair LeEaHY. Thank you. I want to hear an answer also from
Ms. Yen. I will note that I have gone way over my time, but obvi-
ously Senator Tillis will have as much time as he wants too. Ms.
Yen, what would you say to that about whether we need more sat-
ellite offices?

Ms. YEN. Yes. Professor Mtima said it well. I do not have that
much more to add except I agree, which is that grassroots and
bringing—bringing the patent office to the individuals around the
country goes a long way because grassroots helps. Also partnering
with local organizations is a way of ensuring people feel like it is
accessible and something that they can travel to because it is very
challenging to navigate, as Ms. Edwards noted.

I agree that the Southeast, the South, as well as the Midwest,
potentially the Pacific Northwest, as well as the Northeast. What
I would do is look at where the tech industry has gone. Of course,
not all patenting is in the tech industry, but if you can look to see
where the tech hubs are, areas like Atlanta, South Florida, Lou-
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isiana, et cetera. I think that will help inform what might be a suc-
cessful satellite office.

Chair LEAHY. You also heard when Ms. Edwards said she was
not aware of the pro bono program. That would have helped a lot.
Do you think we should get the word out a lot more?

Ms. YEN. Yes. Absolutely. The Patent Pro Bono Program is po-
tentially a great program, but I also think beyond just getting the
word out, it is also taking a look at the requirements to see because
it is primarily directed, as Ms. Grayson said, at financial. Do we
want to amend it to account for underrepresented groups who tra-
ditionally have a low rate of patenting?

There are some requirements too that when you actually read it
sound a bit daunting, but actually when I clicked through it and
actually took the course yesterday, made it almost all the way
through, it is actually not as daunting as it sounds like because,
for instance, one of the requirements says there is a knowledge re-
quirement. One of the knowledge requirements says, “Okay, you ei-
ther have to prepare a provisional patent application”. Oh, my
gosh. Hugely daunting. “Or create—complete the -certification
course,” which also sounds very daunting. Like how do I have time
to do that on top of everything else? When you actually click
through the link it is actually just a free training course and yes,
you have to answer questions, but it was not that much harder
than like a traffic school DMV exam.

Chair LEAHY. Thank you. Senator Tillis, please go ahead, sir.

Senator TiLLIS. Thank you, Mr. Chairman. Thanks to all the wit-
nesses for their opening testimony.

I would like to start with more of a baselining question. Do any
of you—I have asked my staff to look into this, but do any of you
have any insights into how the U.S. patent system stacks up
against say European, UK, Canadian, other free market economy
patent systems to know if there is a significant disparity with
where we are? Do they all have work to do? Are there best prac-
tices that we can learn from them? Anyone have any access to that
information?

Ms. GRAYSON. Thank you for the question, Senator. I did not look
at that data in a ton of detail before in preparation for this hear-
ing, but my recollection is that when it comes to women patenting,
the United States does trail behind a number of countries. I do
think that we have work to do. There are countries that are further
ahead with regard to this than we are.

Senator TILLIS. Thank you. I just think it may give us an oppor-
tunity to build on some best practices if there are clear linkage be-
tween systemic approaches and better outcomes. When we have 13
percent of women listed as inventors and 50 percent African Ameri-
cans, Hispanics, we know we have a long way to go.

Professor, I believe your organization expressed concern about
the appearance of bias in the USPTO and if the USPTO were to
collect demographics on patent filers as proposed under the IDEA
Act. Could you give me—expand a little bit more on the apparent
bias? I think you were talking about a nonprofit that would track
this information that may be helpful. Can you expand on that?

Professor MTIMA. Yes. I think the appearance of bias can come
about in two relevant ways. First of all, there are some commu-
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nities that are just fearful of what government will do with the in-
formation. Some individuals believe that the fact that the patent
office is not aware of my racial identity, not aware of my ethnicity,
actually works in my favor. Although that may be completely
groundless, the fact of the matter is that if that is a barrier to peo-
ple providing us with the information, one way to get around that,
if there is an independent nonprofit entity, the kind of entity that
people in local communities usually open up to, that could be espe-
cially helpful.

Along those same lines, this is something that is of concern not
only to people of various racial and ethnic backgrounds, but it is
also a regional concern as well. I recall one of President Reagan’s
most famous lines that in certain parts of the country the words
"We are from the government and we are here to help” does not
actually make people feel comfortable. There are some people who
perceive government as just they are here and when the leave I am
going to be worse off. Again, if the people coming and reaching out
to them and asking them for information are people they are more
comfortable with, people who have a certain amount of social credi-
bility, that was really what we were trying to get at.

Senator TILLIS. Incidentally, I like the idea that we need a sat-
ellite office in the Southeast and in New England. It is purely coin-
cidental that that happens to be areas that both I and the Chair
live, but I do think you have to be out there. The one thing that
I have found with recruiting, diversity recruiting, you have to show
up. I think that that is something that we should take under con-
sideration.

What other datapoints do you think related to the innovation
ecosystem would be helpful for researchers? What other informa-
tion should we collect and maybe what other agencies and organi-
zations should be engaged in that process?

Professor MTIMA. I think another datapoint is applications begun
by individuals in the targeted groups, but not brought to fruition,
meaning abandoned by them. Oftentimes what can happen is we
presume the obvious that sometimes they just run out of money.
I think there is also this discomfort and suspicion about the proc-
ess. You have individuals who they have obtained their skills often-
times outside of the accredited channels. A lot of people are self-
taught or some people earned their degrees working at night while
working full time. For them, when people in positions of authority
seem to be questioning their credibility and their expertise, that is
just part of the normal patent prosecution process, right. That is
what we are supposed to do to narrow down the invention. It may
appear to some of these individuals that this is just another artifi-
cial barrier that someone is placing in front of me. Getting some
understanding as to how many people abandon the process on their
end and why that happens and to the extent that maybe some of
these issues are a factor.

Senator TILLIS. Thank you. I think that is a great point. Even
the training that Ms. Yen talked about, to us it seems simple. You
just click on it and see that it is a simple questionnaire, but any-
time an individual is dealing with big government, it is a daunting
task. You see that in a regulatory context.
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I will be submitting some other questions for you for the record
about possible other data we should collect, specifically around
trademarks, whether or not we should have the same application
for trademarks and other questions. I think all the witnesses, and
Ms. Edwards, I have been on the website. I am an outdoors person
and I try to get my wife and my granddaughters outdoors. I am
going to make sure they are aware of your product. It is very inno-
vative. Thank you for joining. Thanks to all the witnesses. Thank
you, Mr. Chair.

Chair LEAHY. Thank you. We are going to be joined now by Sen-
ator Hirono virtually. There you are. Aloha.

Senator HIRONO. This is for the panel. Women and minorities
who have not traditionally engaged with the patenting process may
be turned off by its complexity and expense and as Ms. Edwards
says, it is clunky. As she said, that is putting it nicely. Some of the
resources made available by the patent office have been mentioned
by some of you. For example, the pro se assistance program, a pro
bono program, and a law school clinic certification program. These
are all efforts by the patent office to help entrepreneurs access the
patent process.

For all of you, do you consider these programs effective? Do peo-
ple know about them? What are some very specific ways that we
can make these programs better serve the public that they are in-
tended to serve? For example, Ms. Yen talked about the pro bono
program and maybe we should look at who they are really helping.
Do any of you know? Are these effective? Any improvements?

Ms. GRAYSON. Senator, I would love to take a stab at that. I
think the programs, when people find them, are effective. The U.S.
Patent and Trademark Office, you know, I am—my personal prac-
tice means that I am on a number of email data bases or email
listservs from a number of agencies. I think that the U.S. Patent
and Trademark Office really does a good job with the amount of in-
formation that they push out. The question really is, Is the infor-
mation landing on the right people? Because there are tons of vid-
eos and the office actually does some sort of educational online pro-
gramming just about every week.

I think the challenge is finding the right audience. I really love
the professor’s idea about meeting kind of underrepresented people
where they are. Some sort of an initiative that involves the U.S.
Patent and Trademark Office working with people in those commu-
nities or the people in the private bar or entrepreneurial support
organization in those areas I think could potentially go a long way
to having that programming actually land on the right people.

Senator HIRONO. Uh-huh. I know for a fact that the PTO office
has sent people from their office to places such as there was a pro-
gram in Hawaii and there were a lot of people who showed up to
ask questions and find out how they could access the patent proc-
ess. Any of the rest of you have any other good ideas on how we
can land these programs on the people that need them.

Professor MTIMA. Yes, Senator. I would—First off, I would echo
what Ms. Grayson’s comments that these are fantastic programs.
I just looked at the Innovation Hub again the other day and I was
just reminded as how just a wonderful teaching tool that this could
be. I think that again the issue is going out into the communities.
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We have a program at the nonprofit I work with in which we actu-
ally go into local communities and we find these places in which
people are naturally interested in going, community centers, some-
times just local eateries, nighttime spots. I have characterized the
experience that we have put together as almost an indoor block
party. It has a kind of festival feeling to it and we give people lots
of hard core information. People ask lots of questions.

I think the key is that, you know, nobody likes to go to the den-
tist. It does not make it even better if the dentist office to make
a house call. What you have to do is in addition to not only bring-
ing the information into the community, you have to structure it
in such a way that people who already feel intimidated, who al-
ready are fearful that their questions are going to appear dumb
and they are going to seem limited, you have to make it as wel-
coming and as oriented to them as possible.

That is why I think that working together with IP professionals
who already have ties to these communities like all of my fellow
panelists, working in collaboration with the USPTO office would be
an excellent way to move the information and reach the people that
we would like to reach.

Senator HIRONO. That is an excellent idea. Are there other places
that have incorporated your kind of outreach program, Professor?

Professor MTIMA. Honestly, I have to say no. I think that there
are other entities and organizations that are very much interested
in this type of work and achieving those types of results. The thing
of it is, is that the usual methodology is to put together a team of
individuals to speak. Oftentimes it is, of course, including a diverse
assemblage, but it is usually either: (a) to ask people to come to
them; or (b) when the team is exported into a community, the
structure, the framework, the presentation, it is just—people feel
as if you just lifted an office from downtown and then just trans-
ported it into the community.

Senator HIRONO. I think that is also a really good observation.
This may be some of the kinds of things that you do, Ms. Yen, with
your Operator Collective. Yes, I know that minorities and women
have a much harder time accessing VC. By the way, it is really
good to see you, Ms. Yen, and please give my greetings to Michelle
Lee. You are cofounders of the ChIPs. I was honored to be placed
in your ChIPs Hall of Fame back in 2018 following people like
Michelle and Ruth Bader Ginsberg, so thank you for all that you
are doing.

What is the Operator Collective doing to really address some of
these access issues, particularly to financial support?

Ms. YEN. Yes. Senator Hirono, thank you for your long time sup-
port of ChIPs and all that you have done for the intellectual prop-
erty community as well as the Asian American community. Thank
you for your leadership. It is good to see you as well.

A lot of these things are what we did to try to make venture ac-
cessible to women operators. Same thing, right? We are quietly in
the background building. People do not know who we are. We look
up and we see white males, right. We do not see people who look
like us, as Ms. Edwards said. It becomes very hard to do so. You
have to shift the narrative. You have to change the system. Instead
of making your—you know as the professor said, instead of saying,
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"Hey, we need to now conform to this rigid construct,” let us bring
it to terms that make it more comfortable.

That is from like education. How do you make it so that if some-
one is busy, has 150 percent to their day job, how do you make it
easy for them to digest? How do you make it fun? How do you
make it enjoyable which is like—you know, I am generalizing here,
but women are social. We like to be together, and we also do not
like to sign up for things if we think we cannot carry through with
them. We did things by saying, “Hey, it is okay. You can do this
because we have got redundancy.”

Just along those lines, which is thinking about instead of making
the inventors or the would-be inventors conform to the rigid sys-
tem, let us think about ways to make them comfortable, whether
it is in the coffee shops. We have had our limited partner investor
meeting not in a hotel, but we actually had it at my house, which
is unusual.

Chair LEAHY. Very good. Thank you.

Senator HIRONO. Thank you. I know I am running out of time,
but Mr. Chairman, if I may, it is really important to diversify the
patent bar because women and minority inventors need to see peo-
ple who look like them who share their experiences, so that is
something that I am pursuing with PTO.

One last thing. I would like to ask unanimous consent to enter
into the record a statement from Holly Fechner, who is the execu-
tive director of Invent Together, an initiative dedicated to under-
standing the gender, race, income, and other diversity gaps in in-
vention and patenting supporting public policy and private efforts
to close them. Mr. Chairman, I ask for unanimous consent to enter
this material.

Chair LEaHY. Without objection it will be part of the record.

[The information appears as a submission for the record.]

Senator HIRONO. Thank you.

Chair LEAHY. Again, as I said earlier, I applaud you for your
work in bringing diversity in an area where—I know the professor
agrees. I see him nodding his head. We should all be agreeing. I
thank also Senator Tillis for his work in that.

We have been joined by Senator Blackburn. Senator, I yield to
you.

Senator BLACKBURN. Thank you, Mr. Chairman, and I am abso-
lutely so delighted that we are having this hearing today. I thank
you for this and for bringing such a great panel of witnesses before
us. I have to tell you how timely this is. I recently had in the past
week conversations with two women that I have met or two indi-
viduals I have mentored, each minorities. One of them—and, Pro-
fessor, you will appreciate this. As they were telling me about what
they were working on, I said, “Have you thought about getting a
patent for this?” Their immediate response to me was, “Well, no,
but how would I do that? Who would I go talk to?” We had a con-
versation about resources that are available. But you are so spot
on when you say they do not know where to find the resources, so
thank you for getting that entered in on the record.

Another, the other conversation had to do with how to find peo-
ple that could have them navigate that process of having created
something, but moving it through that development process and
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then moving it to commercialization. I had directed this individual
to where they could probably find some of those resources, but
there again, the challenge is not knowing how to navigate this sys-
tem. Senator Tillis talked about looking at best practices from
other countries.

One of the concepts I have always had an interest in is when you
look at the microfunding for individuals that are trying to start
businesses and I think that is why I have enjoyed mentoring
women as they would be beginning to go through this process.

Ms. Edwards, I want to come to you first. Let us see if you can
articulate and if you can answer this or if you want to submit it
for the record after giving it thought. Just let me know. What are
some of those specific difficulties that you have encountered or
women that have come to you to ask for advice, that they are en-
countering? Then likewise, were you able to find a female mentor
or a male mentor, someone that could help you navigate that proc-
ess? If you will just briefly touch on that.

Ms. EDWARDS. Sure. I am happy to submit further thoughts fol-
lowing. I think that the biggest issue was not knowing who exactly
to approach. I am speaking for myself, but I think that I would be
more than happy to appear before other people who are thinking
about patents and talk about my experience and the rationale be-
hind it and how I approached it. I wonder about the possibility of
creating some kind of group of women and other people from
underrepresented groups to speak to those specific issues that come
up for minority inventors.

To your second question, our legal counsel is all male and they
have been very helpful, but no. I did not have a female mentor in
the legal realm specifically.

Senator BLACKBURN. Okay. That is something I am sure you—
there were nights when you were working on your product that you
wish you had had that insight.

Ms. Yen, I would love to come to you because many times as I
am working with women, they will say, “I do not have access to
capital.” They go to the local bank and the bank says, “Well, I am
not sure I understand exactly what the market would be for this
product.” Speak specifically as to what VC firms or maybe angel in-
vestors, that type group could do to move forward information to
women about and to women and minorities as to how they can ac-
cess capital, what the proper process is for gaining that access to
capital, whether it is through a VC or an angel investor or whether
it is through a traditional banking relationship?

Ms. YEN. Yes. Thank you for the question. It is something that
the venture world actually has been working on vigorously prob-
ably for the past few years with actually some great success, which
is directed reach out to female founders. Ms. Edwards, I do not
know if you have seen this as well, right, which is there are—what
we started with with the venture world was actually diversifying
the representation for the people who had the money, which is VCs
like me, people who have the funds. There is a trickledown effect
because it is very, very hard when no one anywhere in the process
looks like you and they cannot relate necessarily to what you are
trying to pitch, how you are trying to pitch it. We all have our un-
conscious biases that we are always going to have.
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Since a lot of it is education and a lot of it is reach out, which
is directed reach out to women, people of color, and those who real-
ly just need to see people like them who are in these positions. It
is—we have done it with a lot of success in the venture world with,
for instance, a nonprofit called All Rise, which was started by some
friends of mine with great success. I think also partnering with
nonprofits, partnering with private individuals in addition to hav-
ing the USPTO as part of it would go a long way.

Senator BLACKBURN. I appreciate that. You know, in Tennessee,
we have a long history of female entrepreneurs. We have Barbara
Askins who was a scientist and a chemist from Belfast. She came
up with a way to enhance photo negatives by using radiology.
NASA ended up using this and then the medical field picked it up
to make better x rays. Of course, even today we have the most in-
credible creative community in Tennessee with songwriters, with
entertainers, with those that are creating next generation auto-
mobile engines that are working with GM and Nissan and Volks-
wagen and continuing to open these doors for innovators so that
they can dream those big dreams I think is paramount.

I thank you all. Thanks for the hearing. Yield back.

Chair LEAHY. Thank you. I understand Senator Padilla is tied up
at a hearing and will not be joining us. I did not know whether
Senator Tillis had other comments you wanted to make.

Senator TILLIS. Maybe just a comment. As I think about this, we
have done a lot of work. In our Senate Armed Services Committee
hearing we talk about China and its emergence as an economic and
military superpower and I have heard reports of the number of pat-
ents that they are filing today are just at an exponential pace. Be-
yond doing the right thing, which is making the patent system
more inclusive, there is a compelling national security and eco-
nomic security imperative to drive more innovation.

We are not talking about just changing the mix on the current
churn rate of patents. We are talking about greatly adding to it.
Professor, I think you mentioned the contribution or one of the wit-
nesses mentioned the contribution of the African American women
in the Apollo mission, an extraordinary story that had its hurdles
in the beginning. When they were included, they are one of the rea-
sons why we had astronauts return safely home, including Senator
Glenn.

We need to look at this from the standpoint of doing the right
thing, but we are doing the right thing not only for the moral rea-
sons, but for the compelling economic and national security reasons
and the benefits that we would derive from it. I, for one, appreciate
the Chair having this hearing. I particularly appreciate the work
that we do after the hearing to move forward on measures that
make sense.

Mr. Chairman, I would like to enter into the record an April 16,
2021 letter from the Intellectual Property Owners Association rep-
resenting a broad range of intellectual property owners that ex-
press support for the Subcommittee’s efforts to address the gender
gap and the racial gap among patent practitioners. I also want to
include a summary of the IPOs and the IPO Educational Founda-
tion’s joint efforts to increase diversity and innovation in the eco-
sphere without objection.
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Chair LEAHY. Without objection.

[The information appears as a submission for the record.]

Chair LeAHY. Ultimately, we will keep the record open for a
week for further comments and so the post-statements of all the
witnesses will be included. Thank you for mentioning my late
friend, Senator Glenn. He and I were elected the same year and
he talked about what then turned out in the movie, Hidden Fig-
ures, and the women who had those numbers. I will not go into it
here. I will mention privately what he said to NASA when they
said they could not wait for the—they did not have time for them
to get all the figures. Senator Glenn pointed out who was going to
be in that capsule and he sure as heck was going to wait because
he wanted their figures. The movie itself is a stirring, wonderful
movie.

With that, we will stand in recess. Thank you.

Senator TILLIS. Thank you.

[Whereupon, at 11:28 a.m., the Committee was adjourned.]

[Additional material submitted for the record follows.]
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I. Introduction

Chairman Leahy, Ranking Member Tillis, and distinguished members of the
Intellectual Property Subcommittee, | appreciate the opportunity to present the
views of the American Intellectual Property Law Association (AIPLA) on
“Improving Access and Inclusivity in the Patent System: Unleashing America’s
Economic Engine”. We are grateful for the time, resources and leadership you
and your staff have devoted in recognizing the importance of this issue to the
future of our nation’s innovation system, and for your continued attention to
the challenges that need to be addressed and overcome if we are to continue to

thrive as a nation of innovators.

My name is Angela Grayson. | am a technology lawyer. | am the rare woman of
color who is also a registered patent attorney. | have been in the field of patent
law for two decades, having started my career as a patent examiner at the
United States Patent and Trademark Office (USPTO). [ practiced law for almost
15 years as an intellectual property attorney for large multinational companies
including Pfizer, Eli Lilly, DuPont, and Walmart. About 5 years ago, I
transitioned from corporate America, in favor of small business ownership, and
I presently own the technology law boutique PRECIPCE where | have the
pleasure of supporting, encouraging, and empowering science and technology
startups in the specialty chemical, pharma, software, and medical device fields.
1 have had the privilege of participating in nearly every aspect of our nation’s
innovation ecosystem, and it is from this experienced, diverse perspective that
I come before you today. I am here to represent the views of AIPLA, where |

presently serve as Chair of the Diversity in [P Law Committee.
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encourage the professional growth of our members, and to embrace and
celebrate the diversity of our membership. We think it is important to celebrate
and acknowledge our racial, gender, and ethnic differences, because these
differences can catalyze creativity, and diversity of thought. Our Committee is
not limited to diverse professionals. We think it is important to welcome
everyone willing to embrace the value diversity can provide, and we strive to
create a safe space in our Committee for our members to be both seen and
heard, recognizing such a safe space may not exist in our members’ professional
workplaces. This year alone, our Committee has planned and provided
programming to educate our membership around topics including, but not
limited to, Diversity, Equity, and Inclusion. Our programming is not simply
about educating, but also about acknowledging and celebrating our diversity,
because we believe by doing so, we can catalyze and unleash our own creativity

and value to the clients we serve,

B. Empathize with Creators to Uncover Hidden Potential

We as intellectual property professionals believe it is important that everyone
participating and contributing to the innovation process is recognized and
valued for that contribution. As an example, in-house professionals can employ
empathy to identify women and people of color who may be hidden. In my
personal experience, when you work closely with diverse project teams, it can
be important to engage in a little due diligence to pressure test any inventorship
determination that does reflect the project team as a whole. Frankly, looking at

invention disclosures with a critical, yet empathetic eye, can work to uncover
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our innovation ecosystem. However, a disconnect still remains particularly
with respect to helping women and people of color learn what resources, both
human and material, are available to assist them. Outreach, education and

awareness are so vitally important.

IV. Diversity in the Legal Community

In the legal community, we hear time and again about the need for diverse
attorneys to work with diverse innovators, meaning we must be actively
committed to diversifying the intellectual property bar. Using diverse
intellectual property professionals to engage with diverse innovators can inject
a sense of understanding, cultural familiarity, and a feeling of relatedness

among diverse innovators.

For example, corporate legal departments can support R&D efforts by engaging
more women to:

o Use diverse legal providers to model the value of diversity of thought and
bring additional disruptive ideas into the innovation process;

¢ Conduct innovation forums focused on the inclusion of women in the
innovation process;

e Encourage R&D leaders to create racial, ethnic, and gender-inclusive
teams where diverse experience and backgrounds can create novel, non-
obvious solutions;

e Facilitate the creation of synergistic situations where teams of gender-
diverse backgrounds interact and innovate together creating highly

innovative solutions garnering more forward patent citations; and

12
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o Increasing the awareness of the IP profession among underrepresented
racial and ethnic groups and supporting their participation in the IP
profession;

» Providing financial support to individuals from underrepresented racial and
ethnic groups who demonstrate an interest in a career in IP law; and

« Accelerating development of a more diverse IP professional community
through networking, counseling, and mentoring efforts aimed at fostering
career advancement of individuals from underrepresented racial and ethnic

groups.

AIPLA agrees more work needs to be done to remove unnecessary barriers and
obstacles in order to increase the number of women and diverse professionals

in the patent bar.

V. Patent Pro Bono Access For Diverse Innovators

The patent prosecution process is not easy for the novice to navigate. 1t will
come as no surprise that cost is a substantial barrier to our patent system for
many diverse innovators, even though many inventors understand that a
significant step to protecting their innovation is to obtain a patent. According
to Mark R. Privratsky and Jennifer McDowell39, when faced with the complex
and sometimes expensive process of patent prosecution, many low-income
inventors conclude that they must proceed pro se or not at all. Fortunately,
many inventors apply the same resolve and determination they used to

conceive their inventions and tackle the problem head-on. Despite the

3¢ See Ethical Representation of Every Client: Paying or Pro Bono by Mark R. Privratsky and Jennifer
McDowell published at AIPLA Annuat Conference, October 2015

17
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substantial efforts the USPTO has made to educate independent inventors and
to make the system more accessible, an inventor may nevertheless find the
patent process confusing and complicated. Diverse innovators may be more
likely to give up when trying to navigate the patent process on their own. As

one way to address this need, patent pro bono was born.

The Leahy-Smith America Invents Act called upon the USPTO to work with and
support intellectual property law associations across the country to establish
pro bono programs designed to assist financially under-resourced independent
inventors and small businesses. As a precursor to the Act, in early 2010, the
USPTO, along with representatives from the Minnesota law firms Patterson,
Thuente, Christensen, Pedersen, P.A. and Goodman of Lindquist & Vennum
PLLP had already begun discussing how to create a program to eliminate the
financial hurdles that often prohibit independent inventors from patenting and
bringing great ideas to market.31 Before long, with the help and efforts of other
Minnesota colleagues, the first patent law pro bono program became a reality.
The team from Minnesota formed various committees which worked toward
securing funding, setting processes and procedures, recruiting volunteers, and
generating nationwide buzz and support. A first-of-its-kind program, the Legal
CORPS Inventor Assistance Program (IAP), launched in Minnesota on June 8,
2011, matching patent prosecution attorneys willing to provide pro bono legal
assistance with inventors having already filed pro se patent applications for

their inventions32,

31jd,
32]d.
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VI. Conclusion

AIPLA appreciates the substantial effort of this undertaking by the
Subcommittee and the opportunity to participate in the development of a very
important dialogue on how to improve access and inclusivity in our patent
system. We will continue to be engaged, and lead the way on this issue, and we
are willing to respond to any questions you may have. We look forward to
working with the Subcommittee on this important challenge as circumstances

allow.
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Closing these gaps would have significant benefits for individuals and society as a whole.
Increasing participation in invention and patenting by underrepresented groups would quadruple
the number of American inventors® and increase annual U.S. GDP by almost $1 tritlion.”
Research also shows that inventors with patents consistently earn higher incomes on average
than inventors without patents, controlling for occupation, migrant status, and other factors.
Patents also help businesses—especially small businesses and startups owned by women and
people of color—access capital, attract customers and licensees, and create jobs. For example,
startups that obtain a patent employ an average of sixteen more new employees after five years,
compared to startups that do not obtain a patent.® Startups with patents also have a higher
likelihood of obtaining venture capital funding and loan financing, which attract additional
investment and help grow businesses and create jobs.

COMMON BARRIERS

Women, people of color, and other underrepresented groups face numerous barriers to
equitable participation in the patenting of inventions, including a lack of exposure to innovation,
access to invention education, mentorship opportunities, and capital, as well as entrenched
cultural issues, such as discrimination and unconscious bias.

* Exposure: Lack of exposure to inventors inhibits invention and patenting. According to
a study by Harvard researchers, “Children who grow up in areas with more inventors—
and are thereby more exposed to innovation while growing up—are much more likely to
become inventors themselves.” ° Indeed, children whose parents are inventors are nine
times more likely to become inventors, ' and “children who grow up in a neighborhood
or family with a high innovation rate in a specific technology class are more likely to
patent in exactly the same class.”'! Children who attend research universities also tend to
patent at similar rates, suggesting “that factors that affect children before they enter the
labor market, such as childhood environment and exposure to innovation, drive much of
the gaps in innovation.”"?

¢ Education:

o Access to high-quality invention education is critical to help people develop the
mindset necessary to become inventors. Invention education “is a term that refers
to deliberate efforts to teach people how to approach problem finding and
problem solving in ways that reflect the processes and practices employed by
accomplished inventors.”'® While STEM education helps students develop
technical skills, invention education helps students develop problem-identification
and problem-solving skills, as well as an invention mindset.

o Invention education can also help children uninterested in STEM disciplines see
the value of STEM skills.'* Invention education draws on multiple disciplines,
including but not limited to STEM, and students’ lived experiences.!* Many
students lack access to invention education because “[f]ederal education standards
in K-12 continue to emphasize instruction that maintains disciplinary silos.
School finance mechanisms, K—12 accountability standards, and college entrance

(]
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requirements reinforce the siloed, linear approach to teaching and learning found
in today’s schools” and make it difficult to implement invention education.'®

o Access to STEM education is also important for developing technical skills and
interest in patent-intensive fields. In light of evidence that children who are not
exposed to STEM before middle school are less likely to pursue STEM careers,
STEM education in primary and secondary schools can play an important role in
inspiring diverse students to pursue these fields.!”

o Itis important to note that disparities in STEM education are only part of the
reason for the patent gaps. From 1977 to 2010, the percentage of STEM degrees
awarded to women increased from 20.2 percent to 33.5 percent.’® Yet this
increase in STEM-educated women has not led to greater equity in patenting.
According to the Institute for Women’s Policy Research (IWPR), “[W]omen’s
representation in key patent-intensive STEM fields (such as engineering) may
play an even larger role than women’s representation in STEM overall.”'* Thus,
even as women earn a higher share of STEM-related degrees, it is critical to
continue encouraging members of underrepresented groups to pursue careers in
patent-intensive fields.

Social Networks and Mentorship: Social networks and mentorship play significant
roles in encouraging patenting. Social networks are key to helping inventors “evaluat[e]
whether it would be worthwhile to pursue a patent” in the first place since an inventor is
likely to first seek advice from his or her own peers.”® Moreover, the relative “exclusion
from STEM fields” of women, people of color, and other underrepresented groups has
led to limited available mentorship opportunities and networks.?! Because inventors tend
to seek mentors who share similar backgrounds, and there are fewer women and people
of color in positions to act as mentors for inventors, it is harder for underrepresented
inventors to find inventors to mentor them.*

Capital: According to estimates, female founders receive only 1 percent of all venture
capital (VC) funding, and Black founders receive less than 2 percent.”® This massive
funding gap penalizes women inventors and inventors of color, who are less likely to
receive venture backing for their ideas than their White, male counterparts. Funding
helps inventors research and develop their ideas, and eventually bring them to market.
Patents are also important assets for attracting investment capital in potential businesses.
Disparities in patent rates, therefore, lead to disparities in investment rates, and vice
versa.

Workplace Culture: Discrimination against women, people of color, and other
underrepresented groups in the workplace, cultural inertia in academia and industry, and
unconscious bias from gender and racial stereotypes all contribute to the patent gaps.

tad
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INSTITUTIONAL SOLUTIONS

Overcoming the barriers to participation in invention and patenting requires conscious

effort and institutional change by universities, companies, and other organizations that support
inventors. We recommend the following best practices:

Foster Organizational Cultures that Value Diversity, Invention, and Patenting
o Organizations should take steps to build pro-patent and pro-diversity initiatives

into their cultures. This includes efforts to educate employees about the
importance of patenting and how to seek patent protections for their work; to
recruit and retain a more diverse pool of creators, scientists and engineers; and to
support formal and informal networks for diverse inventors.

Universities should work to promote a culture of innovation across their
institutions, beyond technology transfer offices. From university leadership to
department chairs, active support for inventing and patenting activities—
including factoring patenting activity into tenure and promotion decisions—would
encourage diverse faculty to patent. AUTM has developed a Women Inventors
Toolkit to assist universities with implementing programs designed to help
women faculty members disclose, protect, and commercialize their research.?*
The AUTM Women Inventors Toolkit provides practical tips on how to gain
support for such programs within a university and how to fund and design

events.

Companies with employees who invent should adopt the Intellectual Property
Owners Association (IPO) Toolkit, which details a four-step process that
empowers businesses to raise awareness about the importance of diversity in
patenting, identify and evaluate root causes of patent gaps, develop programs that
close the patent gaps, and monitor and assess the success of those programs.

Promote Invention and STEM Education and Increase Exposure to Innovation
o Companies and organizations should provide opportunities for students of all

backgrounds to participate in invention and STEM education programs.
Examples of successful company and non-profit invention education programs
include Qualcomm’s Thinkabit Lab and the Lemelson Center for the Study of
Invention’s Spark!Lab.?” Thinkabit Labs operate in sixteen sites across five
states,”® and there are nine Spark!Labs throughout the country.?’ Both programs
break down the invention process, teach students to build their own inventions,
and expose students to inventors.

Colleges and universities should promote greater gender, race, and income
diversity in the most patent-intensive STEM fields in colleges and graduate
schools, such as computer science, mechanical engineering, and electrical
engineering.
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e Provide Commercialization Support to Diverse Inventors

o Technology transfer offices at universities should ensure that diverse university
researchers have the institutional support to bring their inventions to market.
Underrepresented groups often lack access to the resources and expertise to
support the commercialization process, and absent robust networks with industry,
it can be difficult for individual inventors and entrepreneurs to attract investors for
their businesses. For women and people of color, whose access to social
networks is more limited, technology transfer offices can prove especially
valuable to help navigate the patenting process and grow their networks.*
Technology transfer offices are also critical to helping university researchers
patent their inventions, identify corporate partners for academic research projects,
and incubate startups.’!

o Companies should help diverse employees commercialize their ideas by providing
education and training on invention disclosure and patent review processes;
implementing formal mentorship programs; encouraging collaboration among
employees; and ensuring that work is delegated fairly so all employees have the
opportunity to invent and patent.

o VC firms should fund underrepresented entrepreneurs. Some venture funds
already focus on investing in diverse founders.

PUBLIC POLICY SOLUTIONS

Improving access and inclusivity in the U.S. patent system will also require action by
Congress and the Administration. We recommend the following steps:

o Pass the IDEA Act

o Invent Together supports the Inventor Diversity for Economic Advancement
(IDEA) Act, a bipartisan, bicameral bill that would direct the USPTO to collect
demographic data—inctuding on gender, race, and veteran status—on inventors
from patent applicants on a voluntary basis, and make this information available
to the public.*? The bill would require the USPTO to keep this information
separate from the patent application to mitigate implicit bias in the patent
examination process.

o The USPTO currently collects no data on race, gender, or income from patent
applicants, requiring researchers to use name-matching software and other
techniques to study disparities in patenting. Reliable studies of both the patent
gaps and their remedies require a current and comprehensive data source that the
USPTO can create and publish to maintain accountability for equity in patenting.

o Having complete and accurate information on the demographics of inventors is a
critical step in measuring national progress toward realizing greater diversity and
inclusion in invention and patenting. Without information, Congress, the USPTO,
and the public have no reliable way to understand the nature and scope of the
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patent gaps, and no basis to measure the impact of public and private initiatives to
close them.

Implement SUCCESS Act Report Recommendations
o Invent Together supports the SUCCESS Act report recommendation to conduct a

voluntary, confidential, biennial survey of individuals named in patent
applications that have been filed with the USPTO to gather demographic data.>
Separate from the IDEA Act, conducting a survey would allow the USPTO to
gain additional insight into the characteristics of inventors who have applied for
U.S. patents.

Invent Together supports the SUCCESS Act report recommendation to make it
easier for federal agencies to share data with the USPTO to facilitate the study of
patent gaps.> This includes ensuring that the Office of Management and Budget
(OMB) designate the USPTO a data-sharing agency under the Confidential
Information Protection and Statistical Efficiency Act (CIPSEA).

Gather and Share Information About Patent Diversity
o The Council of Economic Advisers (CEA) should study and report the patent gaps

for people of color, women, and other underrepresented groups, and quantify the
positive impact that greater access to inventing and patenting would have on
individual income, wage gaps, national GDP, and U.S. technology leadership.
The Federal Reserve should study and report the positive impact that expanding
the number of inventors of color and patents granted to inventors of color would
have on racial economic gaps and U.S. economic growth and recovery in the
wake of the ongoing coronavirus pandemic, which has presented financial
challenges for millions of Americans and exacerbated existing economic
disparities.

Congress should work with the Administration to conduct a public awareness
campaign that features diverse inventors with compelling stories and utilizes the
Internet, social media, and television/streaming to educate Americans about the
importance of inventing and patenting and the resources available to them.

Improve Programs and Resources for Small Businesses
o Congress should work with the Administration to improve the Small Business

Innovation Research (SBIR) and Small Business Technology Transfer (STTR)
programs to help ensure innovation funding is allocated equitably and projects are
commercialized.

*  Programmatic improvements should include increasing the diversity of
application reviewer pools, conducting blind reviews of scientific and
technical merit sections of applications, adding review of
commercialization potential, studying the application and appeals
processes for potential biases and barriers to participation, and developing
outreach and education initiatives focused on underrepresented
populations.

6
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* First-time and underrepresented SBIR/STTR program applicants at ail
participating agencies should receive “Phase 0” assistance similar to the
support offered by the Department of Energy.

= SBIR/STTR awardees should receive assistance with commercializing
their projects. Congress should pass, and the President should sign, the
bipartisan, bicameral Research Advancing to Market Production (RAMP)
for Innovators Act.*® The RAMP for Innovators Act would require each
participating agency to designate a Technology Commercialization
Official to help awardees commercialize their projects and to conduct an
annual commercialization impact assessment. It would also improve the
flexibility of technical and business assistance, which may be used for IP
protection, and require the SBA and USPTO to enter into an interagency
agreement to help awardees with IP protection.

o Congress and the Administration should ensure that the SBA and Small Business
Development Centers (SBDCs) coordinate with USPTO programs at the local
level to train small businesses on IP protection so that diverse small business
owners have access to the information and support they need to pursue patents. A
2020 Government Accountability Office (GAO) report found that only two of
twelve SBDCs interviewed worked with the USPTO to help small businesses
protect their IP, even though the Small Business Innovation Protection Act of
2017 requires that SBDCs provide IP training in coordination with the USPTO.3

o Women’s Business Centers and Minority Business Development Agency
Business Centers should coordinate with USPTO programs at the local level to
train women and inventors of color on IP protection.

o Existing technical resources for diverse inventors and business owners, including
the SBA Learning Center, Business Guide, and Emerging Leaders curriculum,
should incorporate invention and patent education.

s Invest in Research and Development and Support Technology Transfer Offices

o Congress should provide greater funding opportunities for diverse inventors,
including by expanding existing research and development programs, such as the
SBIR and STTR programs, and creating new grant programs.

o Congress should pass, and the President should sign, the bipartisan, bicameral
Endless Frontier Act, which would authorize substantial funds to advance
research and innovation in key technology areas in the United States, including
grants for universities and partners to establish technology centers, test beds, and
lab-to-market programs; and for universities to provide scholarships and
fellowships. The legislation would also authorize funds for consortia to create
regional technology hubs. This effort would not only help diverse inventors
overcome barriers, but also help the United States remain a global leader in
technology development.

o Congress should also work with the Administration to provide funding and
resources to support and stand up technology transfer offices. Certain colleges
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and universities, including a number of minority-serving institutions, have no or
under-resourced technology transfer offices.

o Invest in Invention Education and Innovation Exposure

o Congress should ensure schools, including community and technical colleges,
teach high-quality invention education. Research suggests that project-based and
multi-year experiences are the most effective approaches to invention education.®’
It is also critical that educators are “provided with resources to assist with the
design and implementation of invention education offerings including the spaces
needed to design and build, materials and equipment, online resources, and time
within an already tight school schedule.”®

o Itis important that young Americans from all demographic groups hear stories
about inventors who look like them. As Marian Wright Edelman once said, “You
can’t be what you can’t see.” Incorporating innovation exposure into school
curricula, math and science camps, and other youth programs is critical to
inspiring young people to become inventors later in life. Experts report that
“[t]argeting exposure programs to children from underrepresented groups who
excel in math and science at early ages is likely to maximize their impacts.”*

¢ Promote Workplace Fairness
o Nondiscrimination laws should be fully enforced, and women and people of color
should receive equal pay for equal work. Affordable child care, paid family and
medical leave, and paid sick days are also essential to ensuring that everyone can
contribute to the innovation economy.

o Lower the Costs of Patenting

o Congress should work with the USPTO to lower the high costs associated with
patenting that create barriers to entry. High fees associated with filing and
defending a patent can pose a substantial barrier because people from
underrepresented groups eam less, on average. Attomney fees alone for filing a
patent application can cost $5,000 to $16,000 by some estimates, *’ excluding
other associated costs.

o Programs like the USPTO Pro Bono Assistance Program, which matches
qualified low-income applicants with volunteer patent attorneys who practice at
private firms or in solo practices, and the USPTO Pro Se Assistance Program,
which provides advice to inventors who wish to pursue patents without the help of
an attorney, can help mitigate the high costs of patenting an invention, but they
could be expanded to help those for whom attomeys’ fees are a major barrier to
entry.

o The USPTO should also continue to expand its Law School Clinic Certification
Program. Today, students at more than 60 participating law schools provide pro
bono assistance to independent inventors seeking patent advice under the
supervision of their law school clinical faculty.*!
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e Update Patent Bar Examination Criteria

o Invent Together supports near-term reform and regular review of the patent bar
examination requirements to ensure they do not exclude qualified individuals
from membership in the patent bar.

o Several recent papers argue that the criteria the USPTO has set for registration for
the examination exclude qualified women and other individuals from membership
in the patent bar.*> Only candidates with certain scientific and technical
qualifications may sit for the exam. These criteria allow individuals with degrees
in engineering and physical sciences to sit for the exam, but not other majors
more common among women, such as mathematics, industrial and fashion design.
In addition, individuals with undergraduate degrees in certain majors
automatically qualify for the exam, but those with master’s degrees or doctorate
degrees in the same subjects do not.

o Three Members of this Subcommittee—Senators Mazie Hirono, Thom Tillis, and
Chris Coons—recently wrote to the USPTO regarding this issue.*3

o During his last few days as USPTO Director, Andrei lancu responded to the
Senators’ letter.* Tancu wrote that the USPTO is exploring changes to the patent
bar requirements, to ensure they are up to date and do not discourage applications
from women or other underrepresented groups.**

* * *
Thank you for the opportunity to submit this statement. Invent Together looks forward to

continuing to work with the Subcommittee to improve access and inclusivity in the patent
system.
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Cofounders Capital
Column Software, PBC
Conncll Wise & Associates
Converge

Comig LLC

CourtroomS5

CrowdCheck, Inc.
Crowdfundingroadmap Inc.
Cybemetiqq

DiverseCity Ventures

Door to Door Health Inc.
Eeve Corp.

Empathy Rocks, Inc.
Established

Eventbrite

EveryLibrary

FEM Holdings

Ficrce Female Founders
Fiskkit, Inc.
FounderTherapy, LLC
Glasswing Ventures
Hacom LLC

Halcyon

Hello Alice

High Fidelity

High Mountain Ventures LLC
Houston Exponential
HumanKind Homes
IncentiLock LLC

Inclusive Innovation Incubator
Infiltron Software Suite
JOOR Inc.

Lanyapp, Inc.
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LaunchTN

Libib

Liquos Corporation
Loop & Tic

Lovely

MIPR, Inc.

Make Startups

Mass Collaboration
Maydel
MedAnswers, Inc.
Mercury Fund

Mind & Media, Inc.
MinkaWorksBK
Mobius Audio
MoreWithUs - Everyday Jobs
MyAgData
MyTAASK Technology
Netra Inc.

NETZRO, SBC
OculoTherapy
OncVet OncVoice
Onfleet, Inc.

Overcup Press

Pear VC

Physical Systems Inc.
PIE

PositivEnergy
Possip, Inc.
Productions.com
Ratio Innovation Management
Reactwell, L.L.C.
Right to Start

ScienceVest



SEED SPOT
ShareProgress

Spark MHK

SpotHero, Inc.

Start Co.

Started Companies Inc.

Startup Commumity, Inc.

Startup Maine Inc.
Startup Tucson
StartupSac

Sultan Ventures

Tada Technologies, Inc.
Tampa Bay Wave
TCG, Inc.

theClubhou.se
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TheraTec, Inc.

Tostie Productions, LL.C
Traits Al Inc.

Venntive

VentureWell
VetsinTech

Vibe Coworks

Virtue Events, Inc.
Voatz, Inc.

Warmilu LLC
WorkHound

World Innovation Nctwork
Xapix Inc.

XLR8HI
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behind impactful inventions, each episode transports the listener to a different place
within the landscape of human innovation.
Season four will be released in April 2021 featuring stories from underrepresented
communities. Some topics include:
i. Innovation spurred by the pandemic,

ii. Immigrant companies, and

iii. How to protect protest art.
Season three podcast episode titled “The Right to Invent” released in September 2020
tells the often-unheard story of African American inventor Lewis Latimer who worked
with Thomas Edison and made the lightbulb more practical and affordable for the
average household. Featured guests include Dr. Lisa Cook {Michigan State University}
and Dr. Lataisia Jones {STEMing While Black).
The podcast features a diverse group of innovators and technologies, some past
episodes include:

i. Lonnie Johnson {Super Soaker)

ii. Patricia Bath (Cataract Surgery)

fiil. Anna Stork and Andrea Sreshta (LuminAID solar powered inflatable light)

iv. Manu Prakash {Foldscope}

v. Lisa Seacat Deluca {Most prolific female inventor at IBM, Corp.)

vi. Temple Grandin {author, inventor, autism activist)

5. Behind the IDEA Webinar Series

a.

A free webinar series created for high school and college students from
underrepresented communities.

b. Topics include innovation and creation by, within, and for underrepresented

communities:
i. WhatisiP?

jii. Careersin STEM
fii. Herstory of invention
iv. World IP Day — Taking Ideas to Market
v. Pacific islander/Asian History Month
vi. Pride Month

vii. Hispanic Heritage Month

viii. How to Have a JEDI Mindset {Justice, Equity, Diversity, and Inclusion)
iX. How to be a Good Copyright Steward

6. 1P Patch Curriculum

a.

Familiarizes students, grade 2-10, with invention and intellectual property and
encourages them to enter STEM careers catering to diverse audiences with varying
socioeconomic backgrounds.
The IP Patch began in 2012 as a partnership between the Girl Scouts and USPTO to
promote girls in STEM. This program has expanded outside of Girl Scouts and has been
utilized by various groups including:
i. Athletes Without Borders
ii. Georgia STEM Expo
iii. IBM headquarters “Take your Child to Work Day”

2|{Page



132

iv. Finnegan Henderson DC office STEM event
v. Erise IP and Ford
vi. Penn State Law School
7. Innovator Spotlight
a. Featured on IPOEF.org to highlight diverse innovators who have impacted the IP and
innovation industry.
b. Highlights include:
i. February — Black History Month

iil. March —Women History Month
iii. May - Asian Pacific American Heritage Month
iv. June —LGBTQ+ Pride Month
v. September — Hispanic Heritage Month
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