WATERS OF THE UNITED STATES IMPLEMENTA-
TION POST-SACKETT DECISION: EXPERIENCES
AND PERSPECTIVES

(118-69)

HEARING

BEFORE THE

SUBCOMMITTEE ON
WATER RESOURCES AND ENVIRONMENT

OF THE

COMMITTEE ON
TRANSPORTATION AND
INFRASTRUCTURE
HOUSE OF REPRESENTATIVES

ONE HUNDRED EIGHTEENTH CONGRESS

SECOND SESSION
SEPTEMBER 11, 2024

Printed for the use of the
Committee on Transportation and Infrastructure

&R

Available online at: https://www.govinfo.gov/committee/house-transportation?path=/
browsecommittee/chamber/house/committee/transportation

U.S. GOVERNMENT PUBLISHING OFFICE
58-131 PDF WASHINGTON : 2025

For sale by the Superintendent of Documents, U.S. Government Publishing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001



COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE

SAM GRAVES, Missouri, Chairman
RicK LARSEN, Washington, Ranking Member

Eric A. “Rick” CRAWFORD, Arkansas

DANIEL WEBSTER, Florida

THOMAS MASSIE, Kentucky

ScoTrT PERRY, Pennsylvania

BRIAN BaABIN, Texas

GARRET GRAVES, Louisiana

DAvVID ROUZER, North Carolina

MIKE BosrT, Illinois

DouG LAMALFA, California

BRUCE WESTERMAN, Arkansas

BRIAN J. MAST, Florida

JENNIFFER GONZALEZ-COLON,
Puerto Rico

PETE STAUBER, Minnesota

TiM BURCHETT, Tennessee

DusTy JOHNSON, South Dakota

JEFFERSON VAN DREW, New Jersey,
Vice Chairman

Troy E. NEHLS, Texas

TRACEY MANN, Kansas

BURGESs OWENS, Utah

Rupy YakyM III, Indiana

Lor1 CHAVEZ-DEREMER, Oregon

THOMAS H. KEAN, JR., New Jersey

ANTHONY D’EsposiTo, New York

ERric BURLISON, Missouri

DERRICK VAN ORDEN, Wisconsin

BRANDON WILLIAMS, New York

MaRrcus J. MOLINARO, New York

Mike COLLINS, Georgia

MiIke EzELL, Mississippi

JOHN S. DUARTE, California

AARON BEAN, Florida

CELESTE MALOY, Utah

KEevIN KILEY, California

VINCE FoNg, California

ELEANOR HOLMES NORTON,

District of Columbia
GRACE F. NAPOLITANO, California
STEVE COHEN, Tennessee
JOHN GARAMENDI, California
HeNRY C. “HANK” JOHNSON, JR., Georgia
ANDRE CARSON, Indiana
DiNaA TiTUS, Nevada
JARED HUFFMAN, California
JULIA BROWNLEY, California
FREDERICA S. WILSON, Florida
MARK DESAULNIER, California
SALUD O. CARBAJAL, California
GREG STANTON, Arizona,

Vice Ranking Member
COLIN Z. ALLRED, Texas
SHARICE DAvIDS, Kansas
JESUS G. “CHUY” GARCIA, Illinois
CHRIS Paprpas, New Hampshire
SETH MOULTON, Massachusetts
JAKE AUCHINCLOSS, Massachusetts
MARILYN STRICKLAND, Washington
TROY A. CARTER, Louisiana
PATRICK RYAN, New York
MARY SATTLER PELTOLA, Alaska
ROBERT MENENDEZ, New Jersey
VAL T. HOYLE, Oregon
EMILIA STRONG SYKES, Ohio
HiLLARY J. SCHOLTEN, Michigan
VALERIE P. FOUSHEE, North Carolina
CHRISTOPHER R. DELUZIO, Pennsylvania

(ii)



SUBCOMMITTEE ON WATER RESOURCES AND ENVIRONMENT

DAvID ROUZER, North Carolina, Chairman
GRACE F. NapoLiTaNO, California, Ranking Member

DANIEL WEBSTER, Florida

THOMAS MASSIE, Kentucky

BRIAN BABIN, Texas

MIKE Bosr, Illinois

DouG LAMALFA, California

BRUCE WESTERMAN, Arkansas

BRIAN J. MAsT, Florida

JENNIFFER GONZALEZ-COLON,
Puerto Rico

BURGESS OWENS, Utah

ERriCc BURLISON, Missouri

DERRICK VAN ORDEN, Wisconsin

BRANDON WILLIAMS, New York

MIKE CoLLINS, Georgia

MIKE EzELL, Mississippi

JOHN S. DUARTE, California

CELESTE MALOY, Utah

KeviN KILEY, California

SAM GRAVES, Missouri (Ex Officio)

JOHN GARAMENDI, California
EMILIA STRONG SYKES, Ohio,
Vice Ranking Member
JARED HUFFMAN, California
FREDERICA S. WILSON, Florida
PATRICK RYAN, New York
VAL T. HoYLE, Oregon
HiLLARY J. SCHOLTEN, Michigan
JULIA BROWNLEY, California
MARK DESAULNIER, California
GREG STANTON, Arizona
CHRIS PAppAs, New Hampshire
SETH MOULTON, Massachusetts
TROY A. CARTER, Louisiana
ELEANOR HOLMES NORTON,
District of Columbia

Rick LARSEN, Washington (Ex Officio)

(iii)






CONTENTS

Summary of Subject Matter ........ccccoociiiiiiiiiiiieiiieee et
STATEMENTS OF MEMBERS OF THE COMMITTEE

Hon. David Rouzer, a Representative in Congress from the State of North
Carolina, and Chairman, Subcommittee on Water Resources and Environ-
ment, opening statement ..........ccccooiiiiiiiiiiiiiii e

Prepared statement ..........cccoccciiiiiiiiiiiiicce e

Hon. Grace F. Napolitano, a Representative in Congress from the State of
California, and Ranking Member, Subcommittee on Water Resources and
Environment, opening statement ..........ccccceeeiviieiiiiiieiiieeniee e

Prepared statement ..........cocooiiiiiiiiiiii e

Hon. Rick Larsen, a Representative in Congress from the State of Wash-
ington, and Ranking Member, Committee on Transportation and Infrastruc-
ture, opening statement

Prepared Statement ..........cccoeviiiiiieiiieiiece e

WITNESSES

Emma Pokon, Commissioner, Alaska Department of Environmental Conserva-
tion, oral StAtEIMENT .......ccccviiiiiiiiicieecee et e e e
Prepared statement ..........cccoooviiiiiiiiiiie e
Nicole Rowan, Director, Water Quality Control Division, Colorado Depart-
ment of Public Health and Environment, oral statement ...........ccccccceeuveeennnn.
Prepared statement ..........c.coocceiieiiiiiiiecee e
Courtney Briggs, Chairman, Waters Advocacy Coalition, on behalf of the
American Farm Bureau Federation, oral statement ...............cccoeevvvvieeiieeiinnnn,
Prepared Statement ..........ccccoeiiiiiiiiiiiiie s
Vincent E. Messerly, President, Stream and Wetlands Foundation, on behalf
of the National Association of Home Builders, oral statement
Prepared statement ..........cccooociiiiiiiiii e

SUBMISSIONS FOR THE RECORD

Response to Waters Advocacy Coalition’s Freedom of Information Act Re-
quest, Submitted for the Record by Hon. Mike Collins .......ccccecceeviiiriienninennen.
Submissions for the Record by Hon. David Rouzer:

Letter of September 11, 2024, to Hon. David Rouzer, Chairman, and
Hon. Grace F. Napolitano, Ranking Member, Subcommittee on Water
Resources and Environment, from Kristen Swearingen, Vice President,
Legislative and Political Affairs, Associated Builders and Contractors ...

Letter of September 9, 2024, to the Committee on Transportation and
Infrastructure and the Subcommittee on Water Resources and Environ-
ment, from Benjamin Davenport, Executive Vice President, Idaho Min-
ING ASSOCIATION  .oiiiiiiiiiiiieiiiieeeieeeetee et e e et e e st e e e ste e e e abeeeeareesssnneessnsaeenns

Letter of September 9, 2024, to Hon. David Rouzer, Chairman, and
Hon. Grace F. Napolitano, Ranking Member, Subcommittee on Water
Resources and Environment, from Alex Etchen, Vice President, Govern-
ment Relations, Associated General Contractors of America ....................

Letter of September 10, 2024, and Memo from Fall 2023 to Hon. David
Rouzer, Chairman, and Hon. Grace F. Napolitano, Ranking Member,
Subcommittee on Water Resources and Environment, from Chad W.
Lord, Senior Director, Government Affairs, National Parks Conserva-
B10N ASSOCIALION  1.utiiiiiiiiieieeite ettt

59



vi
Page
Submissions for the Record by Hon. David Rouzer—Continued
Letter of September 11, 2024, to Hon. David Rouzer, Chairman, and
Hon. Grace F. Napolitano, Ranking Member, Subcommittee on Water
Resources and Environment, from Michele Stanley, Executive Vice
President and Chief Advocacy Officer, National Stone, Sand & Gravel
ASSOCIATION ettt ettt st 68
Letter of September 11, 2024, to Hon. David Rouzer, Chairman, and
Hon. Grace F. Napolitano, Ranking Member, Subcommittee on Water
Resources and Environment, from Rich Nolan, President and Chief
Executive Officer, National Mining ASS0ociation ..........c.ccccceeveeereveeeeveeens 69
Letter of September 6, 2024, to the Committee on Transportation and
Infrastructure and the Subcommittee on Water Resources and Environ-
ment, from Ryan Anderson, Commissioner, Alaska Department of
Transportation and Public Facilities .......cc.cccccerviiriiieniiiniieniieieeieeeeee, 71
Letter of September 6, 2024, to Hon. Sam Graves, Chairman, and Hon.
Rick Larsen, Ranking Member, Committee on Transportation and In-
frastructure, and Hon. David Rouzer, Chairman, and Hon. Grace F.
Napolitano, Ranking Member, Subcommittee on Water Resources and

Environment, from 24 State Attorneys General ...........ccccceeevviievciieeenneenn. 72
Submissions for the Record by Hon. Grace F. Napolitano:
Statement of American RIVErs ........ccccoiiiiiiiiiiniiiniiceiiiieececeeee e 76

Letter of September 10, 2024, to Hon. Sam Graves, Chairman, and Hon.
Rick Larsen, Ranking Member, Committee on Transportation and In-
frastructure, and Hon. David Rouzer, Chairman, and Hon. Grace F.
Napolitano, Ranking Member, Subcommittee on Water Resources and
Environment, from Felice Stadler, Vice President, Government Affairs,
National Audubon SOCIELY .......cccceeevieieriieririieeeieeeeiieeeiee e evee e 82
Letter of September 10, 2024, to Hon. Sam Graves, Chairman, and Hon.
Rick Larsen, Ranking Member, Committee on Transportation and In-
frastructure, and Hon. David Rouzer, Chairman, and Hon. Grace F.
Napolitano, Ranking Member, Subcommittee on Water Resources and
Environment, from the Clean Water for All Coalition ..........ccccccevvveennenn. 83
Letter of September 11, 2024, to Hon. David Rouzer, Chairman, and
Hon. Grace F. Napolitano, Ranking Member, Subcommittee on Water
Resources and Environment, from Jim Murphy, Senior Director, Legal
Advocacy, National Wildlife Federation ..........ccccccccevvviiiiinciieiniieeniieeeennen. 86
Letter of October 17, 2023, to Hon. Thomas R. Carper, Chairman, and
Hon. Shelley Moore Capito, Ranking Member, Senate Committee on
Environment and Public Works, from farmers and agricultural profes-
STOMALS 1.ttt st 89
Letter of September 10, 2024, to Hon. Sam Graves, Chairman, and Hon.
Rick Larsen, Ranking Member, Committee on Transportation and In-
frastructure, and Hon. David Rouzer, Chairman, and Hon. Grace F.
Napolitano, Ranking Member, Subcommittee on Water Resources and
Environment, from Protect Colorado Waters Coalition ...........cccccvevvuneenne. 90

APPENDIX

Questions from Hon. David Rouzer to Emma Pokon, Commissioner, Alaska
Department of Environmental Conservation
Questions from Hon. David Rouzer to Courtney Briggs, Chairman, Waters
Advocacy Coalition, on behalf of the American Farm Bureau Federation ...... 96
Questions from Hon. David Rouzer to Vincent E. Messerly, President, Stream
and Wetlands Foundation, on behalf of the National Association of Home
BUIIAETS e 98




Rt
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W.S. House of A epresentatives
Bashington, DE 20515

#am Fraors Hirk Larsen
Chairman Banking ffember

Jack Ruddy, Saff Dusem Katherine W, Dedrick, Demscrane Suff Davoor

SEPTEMBER 6, 2024
SUMMARY OF SUBJECT MATTER

TO: Members, Subcommittee on Water Resources and Environment
FROM: Staff, Subcommittee on Water Resources and Environment
RE: Subcommittee Hearing on “Waters of the United States Implementation

Post-Sackett Decision: Experiences and Perspectives”

I. PURPOSE

The Subcommittee on Water Resources and Environment of the Committee on
Transportation and Infrastructure will meet on Wednesday September 11, 2024, at
10:00 a.m. ET in Room 2167 of the Rayburn House Office Building to receive testi-
mony at a hearing entitled, “Waters of the United States Implementation Post-
Sackett Decision: Experiences and Perspectives.” The hearing will examine imple-
mentation of the Administration’s conforming rule on the definition of the definition
of “waters of the United States” (WOTUS) under the Clean Water Act (CWA), fol-
lowing the 2023 Supreme Court decision in Sackett v. EPA (Sackett), 598 U.S. 651.
The hearing will provide Members with the opportunity to receive testimony from
witnesses who have experienced the regulatory impact of the conforming rule and
its implementation. Members will receive testimony from witnesses representing the
State of Alaska, the State of Colorado, the American Farm Bureau Association, and
the National Association of Home Builders (NAHB).

II. “WATERS OF THE UNITED STATES” AND THE CLEAN WATER ACT

Congress enacted the 1972 amendments to the Federal Water Pollution Control
Act, commonly referred to as the Clean Water Act (CWA), with the goal to “restore
and maintain the chemical, physical, and biological integrity of the Nation’s
waters.”! The CWA protects “navigable waters,” which is defined in the CWA as
the “waters of the United States, including the territorial seas.” 2

However, the CWA does not further define the term “waters of the United States”
(WOTUS). As such, the United States Environmental Protection Agency (EPA) and
the United States Army Corps of Engineers (Corps) have attempted to define which
waters are subject to Federal regulation under the CWA. Since the CWA grants au-
thority to EPA and the Corps to implement the Act, EPA and the Corps have pro-
mulgated several sets of rules interpreting the agencies’ jurisdiction over WOTUS
and the corresponding scope of CWA authority.

The definition of WOTUS governs the application of CWA programs—including
tribal and state water quality certification programs, pollutant discharge permits,
and oil spill prevention and planning programs. For example, Section 303, which re-
quires states to develop water quality standards for their waters such as Total Max-

1CWA, Pub. L. No. 92-500, 86 Stat. 816.
21d. at §502(7).

(vii)
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imum Daily Load (TMDL), Section 311, which prohibits the discharge and mandates
reporting of oil and other hazardous substances into WOTUS, and Section 401,
which outlines state approval for Federal permits that would affect a WOTUS, are
all dependent on the definition of WOTUS.3

In addition, the CWA prohibits the discharge of any pollutant by any person into
a WOTUS, unless in compliance with one of the enumerated permitting provisions
in the Act. The two main permitting authorities in the CWA are Section 402 (the
National Pollutant Discharge Elimination System, or “NPDES”) for discharges of
pollutants from point sources, and Section 404, for discharges of dredged or fill ma-
terial.4 Both Sections 402 and 404 govern discharges into “navigable waters,” and
thus are directly dependent on the definition of WOTUS.

EPA runs its own NPDES permitting program, and the CWA authorizes EPA to
approve individual states and tribes to manage their own NPDES permitting pro-
grams, in keeping with the CWA’s intent of Federal-state partnership.? Nearly all
states have assumed administration of their own NPDES permitting programs, with
only three exceptions: Massachusetts, New Hampshire, and New Mexico.®

EPA and the Corps play complementary roles in implementing the Section 404
program, with the Corps in charge of issuing permits for discharge of dredged or
fill material, using a set of environmental guidelines promulgated by EPA, in con-
junction with the Corps, to evaluate permit applications.” The Corps likewise ad-
ministers the day-to-day program, including jurisdictional determinations (JD),
which certify the presence or absence of waters subject to the CWA.8

Similar to the NPDES permitting process, EPA may also allow states and tribes
to assume authority to grant or deny dredge and fill permits under Section 404,
under the condition that states or tribes develop a wetlands permit program con-
sistent with the CWA.® Currently, two states are approved to manage their Section
404 program: Michigan and New Jersey.l© The status of the approval of a state-
managed program for the State of Florida is under litigation.11

The CWA also authorizes the Federal Government to levy penalties upon those
deemed to have violated its provisions. Specifically, Section 309 of the CWA outlines
the authority given to bring civil and/or criminal punishment against those who
have violated the CWA.12 Civil and criminal penalties vary based on the type of in-
fringement.13 For example, penalties for point source discharges into a WOTUS
without, or in violation of, a permit can be one year and/or $2,500-$25,000 per day
for negligent violations, and three years and/or $5,000-$50,000 per day.l4

III. PREVIOUS WOTUS RULES

The last three Presidential Administrations, through EPA and the Corps, have
ea(c)h pélblished in the Federal Register regulatory changes to the definition of
WOTUS.

In 2015, the Obama Administration published a rule, known as the Clean Water
Rule, which redefined WOTUS in the agencies’ regulations for the first time since
the 1980s.15 The regulatory changes to the definition of WOTUS incorporated in the
2015 Clean Water Rule allowed the Corps and EPA to utilize both the “relatively

31d. at §§ 303, 311, 401.

41d. at §§402(b) and 404.

5 LAURA GATZ, CONG. RscH. SERv. (RL30030), CLEAN WATER ACT: A SUMMARY OF THE LAw,
(Updated Oct. 18, 2016), available at https:/www.crs.gov/Reports/RL30030 [hereinafter CRS RE-
PORT RL30030].

61d

7CWA, supra note 1, §404(b); see also CRS REPORT RL30030, supra note 5.

8 EPA, Permit Program under CWA Section 404, available at https://www.epa.gov/cwa-404/per-
mit-program-under-cwa-section-404.

9EPA, State or Tribal Assumption of the CWA Section 404 Permit Program, available at
https:/www.epa.gov/cwa-404/state-or-tribal-assumption-cwa-section-404-permit-program.

10T,AURA GATZ & KATE R. BOWERS, CONG. RESEARCH SERVICE (R46927), REDEFINING WATERS
OF THE UNITED STATES (WOTUS): RECENT DEVELOPMENTS, (updated July 8, 2022) [hereinafter
CRS REPORT R46927], available at https://www.crs.gov/reports/pdf/R46927/R46927.pdf.

11See EPA, State and Tribal Assumption of Section 404 of the Clean Water Act, available at
https:/www.epa.gov/cwad404g/us-interactive-map-state-and-tribal-assumption-under-cwa-section-
404; see also State of Florida, State 404 Program, available at https:/floridadep.gov/water/sub-
merged-lands-environmental-resources-coordination/content/state-404-program.

12CWA, supra note 1, §309, 33 U.S.C. §1319.

13 See id.; EPA, Criminal Provisions of Water Pollution, available at https://www.epa.gov/en-
forcer(rilent/criminal-provisions-water-pollution.

14[ .

15Clean Water Rule: Definition of “Waters of the United States” Final Rule, 80 Fed. Reg.
37054 (June 29, 2015).
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permanent” or “significant nexus” concepts, espoused in the 4-1-4 Supreme Court
decision in Rapanos v. United States (Rapanos).16

Under the Trump Administration, EPA and the Corps rescinded the 2015 Clean
Water Rule, recodifying guidance from 2008 that was in effect prior to the 2015
Rule.17 Then, in 2020, EPA and the Corps published in the Federal Register another
definition of WOTUS in the Navigable Waters Protection Rule.’® The Navigable
Waters Protection Rule was structured to focus the WOTUS definition primarily on
relatively permanent bodies of water that provide surface flow to navigable waters
or the territorial seas in a typical year, and moved away from the “significant
nexus” test.19

Shortly after taking office in January 2021, President Biden signed an Executive
Order revoking President Trump’s Executive Order, directing EPA and the Corps
to revise and rescind the Clean Water Rule.20

On December 30, 2022, EPA and the Corps released the Revised Definition of the
‘Waters of the United States’ Rule, which went into effect on March 20, 2023.21 The
2022 WOTUS definition was based largely upon the pre-2015 regulations, while
again authorizing CWA jurisdiction under either the “relatively permanent waters”
or “significant nexus” test concepts.22

IV. SACKETT v. EPA

Since passage of the CWA, there has been a substantial amount of litigation in
the Federal courts on scope of CWA jurisdiction, including numerous Supreme Court
cases.

In 2006, the Supreme Court issued a 4-1-4 opinion in Rapanos that did not
produce a clear, legal standard on determining jurisdiction under the CWA.23 The
Rapanos decision produced three distinct opinions on the appropriate scope of Fed-
eral authorities under the CWA. Justice Scalia’s plurality opinion provided a “rel-
atively permanent/flowing waters” test with “continuous surface connection.”24
Writing alone, Justice Kennedy proposed a “significant nexus” test for WOTUS, con-
cluding that a case-by-case basis for determining navigable waters was appro-
priate.2> Justice Stevens’ dissenting opinion advocated for maintenance of existing
EPA and the Corps authority over waters and wetlands.26

In October 2022, the Court heard oral arguments in the latest case surrounding
the definition of WOTUS under the CWA in Sackett. The petitioners in the Sackett
case own a parcel of land in Idaho which sits across the street from an area of wet-
lands that drains into an unnamed tributary of a creek, which in turn flows into
Priest Lake.27 The Sacketts’ efforts to build on their parcel of land, around thirty
feet from the area of wetlands, had been the subject of a decades-long dispute with
EPA and the Corps regarding CWA jurisdiction and regulatory process.28 The Ninth
Circuit Court, using the “significant nexus” test, had upheld EPA’s decision that the
Sackett property was subject to Federal jurisdiction under the CWA.2°

In May 2023, the Court decided unanimously that the CWA did not apply to the
Sackett property but differed on the reasoning 5-4.30 The majority in Sackett re-
jected the “significant nexus” test penned by Justice Kennedy in Rapanos, instead
ruling in favor of the “relatively permanent” test espoused in the Rapanos plurality

b }6 See id.; Rapanos v. United States, 547 U.S. 715 (2006). These concepts are discussed further
elow.
17See Exec. Order No. 13778, (Feb. 28, 2017), available at https:/www.govinfo.gov/content/
pkg/DCPD-201700147/pdf/DCPD-201700147.pdf; Definition of “Waters of the United States”—
Recodification of Pre-Existing Rules, 84 Fed. Reg. 56626 (Oct. 22, 2019).
18The Navigable Waters Protection Rule: Definition of “Waters of the United States,” 85 Fed.
Reg. 22250 (Apr. 21, 2020).
19 See CRS REPORT R46927, supra note 10.
20 Exec. Order No. 13990, (Jan. 20, 2021), available at https://www.govinfo.gov/content/pkg/FR-
2021-01-25/pdf/2021-01765.pdf.
21 Revised definition of “Waters of the United States” Final Rule, 88 Fed Reg. 3004 (Jan. 18,
2023).
57
23 Rapanos v. United States, 547 U.S. 715 (2006).
24]d. at 739 and 742.
25]d. at 782 (Kennedy, J., concurring).
26 See id. at 788 (Stevens, J., dissenting).
27KATE R. BOWERS, CONG. RESEARCH SERVICE LEGAL SIDEBAR (LSB10707), SUPREME COURT
REVISITS SCOPE OF “WATERS OF THE UNITED STATES” (WOTUS) UNDER THE CLEAN WATER ACT,
(Mz%r.dll, 2022), available at https://www.crs.gov/reports/pdf/LSB10707/LSB10707.pdf.
28]d.
29 Sqckett v. EPA, 8 F. 4th 1075, 1091-1093 (9th Cir. 2021).
30 Sackett v. EPA, 598 U.S. 651 (2023).
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opinion.3! While concurring in judgment, four justices disagreed with the majority’s
holding that wetlands are jurisdictional under the CWA only if there is a continuous
surface connection to other covered jurisdictional waters.32

V. CONFORMING RULE AND IMPLEMENTATION

While the Biden Administration’s original rule, nor any other specific prior regula-
tion was specifically brought before the Court, the majority opinion in Sackett re-
jected key jurisdictional interpretations such as “significant nexus” reflected in the
Biden Administration’s original rule.33 Immediately following the Sackett decision,
the Corps paused processing of approved jurisdictional determinations.34

On August 29, 2023, EPA and the Corps issued a final rule titled “Revised Defini-
tion of ‘Waters of the United States’; Conforming,” amending the initial Biden Ad-
ministration rule post-Sackett.35 Due to prior ongoing litigation over the initial Jan-
uary 2023 Biden Administration rule, the conforming rule went into place on Sep-
tember 8, 2023, in 23 states, the District of Columbia, and United States terri-
tories.36 In the other 27 states, EPA and the Corps are regulating WOTUS con-
sistent with the pre-2015 regulatory regime.37

Operative Definition of "Waters of the United States"

3

Figure 1 shows the operative definition of WOTUS currently in effect in each state, with green representing
states where the amended 2023 rule is in effect and purple representing where the pre-2015 regime is
in effect.38

31 KATE R. BOWERS, CONG. RESEARCH SERVICE LEGAL SIDEBAR (LSB10981), SUPREME COURT
NARROWS FEDERAL JURISDICTION UNDER CLEAN WATER ACT, (June 21, 2023), available at
https:/www.crs.gov/Reports/LSB10981.

32]d.

33 See id.

34See E.A. Crunden, et. al., Wetlands approvals paused after Supreme Court decision, E&E
NEws, (June 2, 2023), available at https:/subscriber.politicopro.com/article/eenews/2023/06/01/
wetlands-approvals-paused-after-supreme-court-decision-00099717; see also, Review of Fiscal
Year 2024 Budget Request: Agency Perspectives (Part I) Hearing Before the Subcomm. on Water
Resources and Environ. of the H. Comm. on Transp. and Infrastructure, 118th Cong., (June 22,
2023) (Statement of Hon. Michael L. Connor, in response to questioning by David Rouzer, Chair-
man, Subcomm. on Water Resources and Environ. of the H. Comm. on Transp. and Infrastruc-
ture).

35 Revised Definition of “Waters of the United States”; Conforming, 88 Fed. Reg. 61964 (Sept.
8, 2023).

36]d.; see also EPA, Definition of “Waters of the United States”: Rule Status and Litigation
Update, available at https://www.epa.gov/wotus/definition-waters-united-states-rule-status-and-
litigation-update.

37]d.

38]1d.
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On September 27, 2023, EPA and the Corps issued a joint coordination memo-
randum outlining how EPA and the Corps would coordinate on jurisdictional deter-
minations, which was to be in effect for nine months.39 On June 25, 2024, the
memorandum was extended an additional nine months.40 EPA and the Corps each
maintain online resources with additional implementation materials.4!

Some states and stakeholders have raised concerns with the pace of implementa-
tion of the conforming WOTUS rule, and whether EPA and the Corps are in compli-
ance with the ruling in Sackett.#2 Other stakeholders have expressed dissatisfaction
with the Sackett ruling and called for states and the Biden Administration to evalu-
ate other authorities to address the effects of Sackett.43

VI. WITNESSES

e Emma Pokon, Commissioner, Alaska Department of Environmental Conserva-
tion

e Nicole Rowan, Director, Water Quality Control Division, Colorado Department
of Public Health and Environment

e Courtney Briggs, Chairman, Waters Advocacy Coalition, on behalf of the Amer-
ican Farm Bureau Federation

e Vincent E. Messerly, P.E., President and CEO, Stream and Wetlands Founda-
tion, on behalf of the National Association of Home Builders

39KEPA and Corps, Joint Coordination Memorandum to the Field between the U.S. Depart-
ment of the Army, U.S. Army Corps of Engineers (Corps) and the U.S. Environmental Protection
Agency (EPA), (Sept. 27, 2023), available at https://www.epa.gov/system/files/documents/2023-10/
2023-joint-coordination-memo-amended-2023-rule  508c.pdf

40EPA and Corps, Extension of Joint Coordination Memoranda to the Field between the U.S.
Department of the Army, U.S. Army Corps of Engineers and the U.S. Environmental Protection
Agency (EPA), (June 25, 2024), available at https://www.epa.gov/system/files/documents/2023-10/
2023-joint-coordination-memo-amended-2023-rule_ 508c.pdf.

41See Corps, Regulatory Program and Permits dJuris Info, available at https:/
www.usace.army.mil/Missions/Civil-Works/Regulatory-Program-and-Permits/juris__info/; see also
EPA, Current Implementation of Waters of the United States, available at https://www.epa.gov/
wotus/current-implementation-waters-united-states.

42See e.g. Sam Hess, States, Industry Launch Broad Legal Attack On EPA’s Amended WOTUS
Rule, INSIDEEPA, (Feb. 6, 2024), available at https://insideepa.com/daily-news/states-industry-
launch-broad-legal-attack-epa-s-amended-wotus-rule.

43See e.g. Sam Hess, Groups Urge Officials To Expand Wetlands Protections In Wake of
Sackett, INSIDEEPA, (June 4, 2024), available at https://insideepa.com/daily-news/groups-urge-of-
ficials-expand-wetlands-protections-wake-sackett.






WATERS OF THE UNITED STATES IMPLEMEN-
TATION POST-SACKETT DECISION: EXPERI-
ENCES AND PERSPECTIVES

WEDNESDAY, SEPTEMBER 11, 2024

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON WATER RESOURCES AND
ENVIRONMENT,
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE,
Washington, DC.

The subcommittee met, pursuant to call, at 10 a.m., in room 2167
Rayburn House Office Building, Hon. David Rouzer (Chairman of
the subcommittee) presiding.

Mr. ROUZER. The Subcommittee on Water Resources and Envi-
ronment will come to order.

Before we go further, I think it would be appropriate to take a
quick moment of silence in memory of all those who passed and
sacrificed on 9/11. If you will join me in a moment of silence.

[Moment of silence observed.]

Mr. ROUZER. I ask unanimous consent that the chairman be au-
thorized to declare a recess at any time during today’s hearing.

Without objection, so ordered.

I also ask unanimous consent that Members not on the sub-
committee be permitted to sit with the subcommittee at today’s
hearing and ask questions.

Without objection, so ordered.

As a reminder, if Members wish to insert a document into the
record, please also email it to DocumentsTI@mail.house.gov. Again,
that is DocumentsTI@mail.house.gov.

I now recognize myself for the purposes of an opening statement
for 5 minutes.

OPENING STATEMENT OF HON. DAVID ROUZER OF NORTH
CAROLINA, CHAIRMAN, SUBCOMMITTEE ON WATER RE-
SOURCES AND ENVIRONMENT

Mr. ROUZER. For more than half a century, the Clean Water Act
has worked to improve the quality of our Nation’s waterways. In
our continued pursuit to protect and improve the quality of our Na-
tion’s waters, it is imperative that the regulatory framework under
the Clean Water Act works as Congress intended it to work, allow-
ing the demands of the 21st century to be met.

To do so, we must have environmental protection and economic
development—this critical balance that protects the environment
without unnecessarily hampering our economy and private prop-
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erty rights. To achieve this, we must also balance the role of the
Federal Government with that of the States and municipalities.
The Clean Water Act was never envisioned for the Federal Govern-
ment to have control over every ditch and mud puddle. It left room
for States to protect their waters as they best see fit.

So, consider this as well: Our competitors in China, as well as
elsewhere in the world, they don’t care about regulations or envi-
ronmental permitting. When they want to build it, they just do it,
with little, if any, regard to the environment.

Now, while we do not want to adopt their mentality—nor would
we—we should not put meaningless delays on critical infrastruc-
ture projects like manufacturing, housing, or very critical energy
projects.

As I have stated many times before, regulations should be simple
and easy to follow. The benefit of that is, they should carry out the
intent of the law in a clear and transparent manner, making them
easy to enforce. There should be no subjectivity or wiggle room for
any bureaucrat to substitute their own biases or interpretations.

But, unfortunately, that has certainly not been the case with the
Clean Water Act.

Now, there is no greater example of bureaucratic overreach than
the nightmare of complying with and understanding the definition
of a water of the United States, or WOTUS, as we call it. This defi-
nition determines the scope of jurisdictional waters under the
Clean Water Act, affecting water-quality certification programs,
pollutant discharge permits, and oilspill prevention.

Now, a good example of all this i1s in North Carolina. Pharma-
ceutical company Novo Nordisk, the worldwide leader in treating
and preventing a wide range of diseases, including diabetes, an-
nounced a $4 billion investment for a site expansion, bringing more
than 1,000 jobs to the State. In October, they requested a jurisdic-
tional determination, or JD, as we call it, which never came. They
were told to apply for a permit and to modify it once a JD was
issued. They have since applied for a permit without determina-
tion. However, the permit review process can take more than 1
year.

Novo Nordisk cannot conduct onsite avoidance and minimization
analysis before they know what parcel of property must be avoided.
Nor can they conduct an offsite alternatives analysis without a
clear concept of how their site works against other sites that may
or may not have similar issues. And this is just one example of
many instances across the country where economic investment and
job creation—and, in this case, public health as well—are all
stalled due to this vague process.

The Supreme Court’s ruling in Sackett v. EPA last year provided
a decisive win for America’s farmers, small businesses, and prop-
erty owners. Yet, despite the Court’s clarity, there remains a dis-
tinct incongruence between the ruling and the latest definition of
a WOTUS from this administration, which has led to a new round
of legal challenges and additional confusion.

When Assistant Secretary of the Army for Civil Works Michael
Connor testified before the subcommittee last December, he re-
ported a backlog of more than 4,000 jurisdictional determinations
that need to be made. While the administration claims some
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progress has been made in approving these, the inconsistent and
piecemeal approach it is taking in implementing its WOTUS rule
is causing serious delays on a variety of different projects around
the Nation.

Sackett struck down the “significant nexus” test and held that a
WOTUS must have a continuous surface connection to traditional
navigable waters. That ruling was over 1 year ago, and we just
palssed the 1-year mark since the administration issued its revised
rule.

Farmers, homebuilders, businesses, manufacturers, and many
other hard-working Americans rely on the Corps and EPA for pre-
dictable, workable, and stable WOTUS regulations. The adminis-
tration has not yet delivered.

So, in summation, the administration’s implementation is not in
accordance with the Sackett ruling generally, nor is it consistent
project to project where JDs have been issued. So, I remain con-
cerned about the lack of transparency and lack of consistency with
which this revised definition has been implemented.

We are all still waiting for clear and consistent guidance on
which everyone can rely. The decision to approach WOTUS on a
site-specific basis, without clear training and universal application,
has served only to muddy the waters—no pun intended—of a very
clear and straightforward Supreme Court ruling.

So, I look forward to hearing from our witnesses today about
their experiences and challenges with WOTUS implementation
since the Sackett decision and what recommendations they have for
us in Congress so we can work to provide surety to Americans who
rely on clear implementation of this important rule.

[Mr. Rouzer’s prepared statement follows:]

———

Prepared Statement of Hon. David Rouzer, a Representative in Congress
from the State of North Carolina, and Chairman, Subcommittee on Water
Resources and Environment

For more than half a century, the Clean Water Act has worked to improve the
quality of our nation’s waterways. In our continued pursuit to protect and improve
the quality of our nation’s waters, it is imperative that the regulatory framework
under the Clean Water Act works as Congress intended it to work, allowing the de-
mands of the 21st century to be met.

To do so we must have environmental protection and economic development—this
critical balance that protects the environment without unnecessarily hampering our
economy and private property rights. To achieve this, we must also balance the role
of the federal government with that of the states and municipalities. The Clean
Water Act was never envisioned for the federal government to have control over
every ditch and mud puddle, and left room for states to protect their waters as they
best see fit.

Our competitors in China, as well as elsewhere in the world, do not care about
regulations or environmental permitting. When they want to build, they just do it,
with little if any regard to the environment. While we do not want to adopt their
mentality—nor would we—we should not put meaningless delays on critical infra-
structure projects like manufacturing, housing, or energy projects.

As I have stated many times before, regulations should be simple and easy to fol-
low. They should carry out the intent of the law in a clear and transparent manner,
making them easy to enforce. There should be no subjectivity or wiggle room for any
bureaucrat to substitute their own biases or interpretations. Unfortunately, that’s
not the case with the Clean Water Act.

There is no greater example of bureaucratic overreach than the nightmare of com-

lying with and understanding the definition of a “water of the United States” or
“WOTUS.” This definition determines the scope of jurisdictional waters under the
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Clean Water Act, affecting water quality certification programs, pollutant discharge
permits, and oil spill prevention.

In North Carolina, pharmaceutical company Novo Nordisk, a leader in treating
and preventing a wide range of diseases including diabetes, announced a four-bil-
lion-dollar investment for a site expansion, bringing over one thousand jobs to the
state. In October, they requested a jurisdictional determination, or JD, which never
came. They were told to apply for a permit and to modify it once a JD was issued.
They have since applied for a permit without determination. However, the permit
review process can take over a year.

Novo Nordisk cannot conduct on-site avoidance and minimization analysis before
they know what parcel of property must be avoided. Nor can they conduct an off-
site alternatives analysis without a clear concept of how their site works against
other sites that may or may not have similar issues. This is just one example of
many instances across the country where economic investment and job creation—
and 1n this case, public health as well—are stalled due to this vague process.

The Supreme Court’s ruling in Sackett vs. EPA last year provided a decisive win
for America’s farmers, small businesses, and property owners. Yet, despite the
Court’s clarity, there remains a distinct incongruence between the ruling and the
latest definition of a WOTUS from this administration, which has led to a new
round of legal challenges and additional confusion.

When Assistant Secretary of the Army for Civil Works Michael Connor testified
before the Subcommittee last December, he reported a backlog of more than 4,000
jurisdictional determinations that need to be made. While the Administration claims
some progress has been made in approving these, the inconsistent and piecemeal
approach it is taking in implementing its WOTUS rule is causing serious delays on
a variety of different projects across the nation.

Sackett struck down the “significant nexus” test and held that a WOTUS must
have a continuous surface connection to traditional navigable waters. That ruling
was over a year ago, and we just passed the one year mark since the Administration
issued its revised rule. Farmers, home builders, businesses, manufacturers, and
many other hard-working Americans rely on the Corps and EPA for predictable,
workable, and stable WOTUS regulations. The Administration has not yet delivered.

In summation, the Administration’s implementation is not in accordance with the
Sackett ruling generally; nor is it consistent project to project where JDs have been
issued. I remain concerned about the lack of transparency and lack of consistency
with which this revised definition has been implemented. We are all still waiting
for clear and consistent guidance on which everyone can rely. The decision to ap-
proach WOTUS on a site-specific basis without clear training and universal applica-
tion has served only to muddy the waters of a very clear and straightforward Su-
preme Court ruling.

I look forward to hearing from our witnesses today about their experiences and
challenges with WOTUS implementation since the Sackett decision and what rec-
ommendations they have for us in Congress so we can work to provide surety to
Americans who rely on clear implementation of WOTUS.

Mr. ROUZER. I now recognize Ranking Member Napolitano for 5
minutes for an opening statement.

OPENING STATEMENT OF HON. GRACE F. NAPOLITANO OF
CALIFORNIA, RANKING MEMBER, SUBCOMMITTEE ON
WATER RESOURCES AND ENVIRONMENT

Mrs. NAPOLITANO. Thank you, Mr. Chairman, for yielding that
time to me.

For the past 25%% years, I have made protection and preservation
of water a primary focus of my time in Congress. In the arid West,
where annual droughts have become an unfortunate consequence of
a warming climate, I have worked to make our communities more
resilient to climate change, such as ensuring my communities are
prepared for their current and future water needs. I have worked
with local officials to promote the conservation, recycling, and reuse
of every drop of water available.

Knowing of these ongoing challenges that may soon face every
community in the United States, I grow frustrated with the heated
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and often misguided rhetoric on the scope of waters protected by
the Clean Water Act. In my view, we get lost on questions of who
is best suited to protect our water resources, rather than thinking
about the importance of rivers, streams, lakes, and wetlands for
current and future needs.

Mr. Chairman, clean water was not always a partisan issue, and
no issue has more support among American families than the pro-
tection of the Nation’s waters. Yet, in recent years, this issue of
comprehensive Clean Water Act protections has become so politi-
cized that it has become increasingly difficult to find any com-
monalities.

For this, I cite the example, this issue is prominently highlighted
in the extreme “Project 2025” manifesto. It has been the focus of
two failed Congressional Review Act efforts to overturn vital clean
water protections. And, recently, decades-old water protections
have fallen to a Supreme Court that, time and again, substitutes
its own conservative philosophies for the established legal prece-
dent or clear statements of congressional intent.

In the aftermath, we are left with a Nation less prepared to pro-
tect its precious water resources and less capable of ensuring the
long-term health and resiliency of our communities, our neighbors,
and our future generations.

History has shown that the current State-by-State approach of
protecting rivers, streams, and wetlands is likely to fail, as it did
before the enactment of the Clean Water Act.

Without minimum levels of protection, States will be negatively
impacted by pollution from upstream sources if neighboring States
choose not to put the same priority on protecting water resources.

Without minimum levels of protection, farmers, businesses, and
communities may no longer rely on sufficient, safe, and sustainable
supplies of water to meet our quality-of-life needs, our economic
and agricultural needs, and our day-to-day survival, especially in
arid regions of the West.

Without minimum levels of protection, American families may be
forced to pay more for safe and reliable resources of water for their
homes—if such resources even remain available.

Without minimum standards of protection, businesses will face
different requirements and standards in every State or community,
likely increasing the complexity and cost of doing business, which
will, again, result in higher prices for American families.

Mr. Chairman, in my remaining time in Congress, I remain com-
mitted to protecting clean water for more people, not less. I believe
the Supreme Court purposely chose to substitute its own philos-
ophy over decades-old, legally grounded efforts to protect water
quality.

That is why I joined with Ranking Member Larsen, Congressman
Beyer, and Congresswoman Stansbury in introducing the Clean
Water Act of 2023. I believe this bill will restore the minimum lev-
els of protections struck down by the conservative Court and can
put back into place the predictable Federal-State partnership
which protected our rivers, streams, and wetlands for over five dec-
ades, all while providing predictability and certainty to American
businesses.
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To me, the answer is clear: We should recognize the familiarity
and workability of the historic Clean Water Act and get on with
the preservation of the health of our economy as well as that of our
communities, of our environment, and our water-dependent fu-
tures.

Mr. Chairman, I yield back the balance of my time.

[Mrs. Napolitano’s prepared statement follows:]

———

Prepared Statement of Hon. Grace F. Napolitano, a Representative in Con-
gress from the State of California, and Ranking Member, Subcommittee
on Water Resources and Environment

Thank you, Mr. Chairman, for yielding me this time.

For the past 26 years, I have made the protection and preservation of water a
primary focus of my time in Congress.

In the arid west, where annual droughts have become an unfortunate consequence
of a warming planet, I have worked to make our communities more resilient to cli-
mate change, such as ensuring my communities are prepared for their current and
future water needs.

I have worked with local officials to promote the conservation, recycling, and
reuse of every drop of water available.

Knowing of these ongoing water challenges that may soon face every community,
I grow frustrated with the heated and often-misguided rhetoric on the scope of
waters protected by the Clean Water Act.

In my view, we get lost on questions of who is best suited to protect our water
resources, rather than talking about the importance of rivers, streams, lakes and
wetlands for current and future needs.

Mr. Chairman, clean water was not always a partisan issue, and no issue has
more support among American families than the protection of our nation’s waters.

Yet, in recent years, the issue of comprehensive Clean Water Act protections has
become so politicized that it has become increasingly difficult to find any commonal-
ities.

For example, this issue is prominently highlighted in the extreme Project 2025
manifesto.

It has been the focus of two failed Congressional Review Act efforts to overturn
vital clean water protections.

And, recently, decades-old water protections have fallen to a Supreme Court that,
time-and-again, substitutes its own conservative philosophies for established legal
precedent or clear statements of Congressional intent.

In the aftermath, we are left with a nation less prepared to protect its precious
water resources and less capable of ensuring the long-term health and resiliency of
our communities, our neighbors and future generations.

Mr. Chairman, history has shown that the current, state-by-state approach to pro-
tecting rivers, streams and wetlands is likely to fail as it did before enactment of
the Clean Water Act.

Without minimum levels of protection, states will be negatively impacted by pollu-
tion from upstream sources if neighboring states choose not to put the same priority
on protecting water resources.

Without minimum levels of protection, farmers, businesses and communities may
no longer rely on sufficient, safe and sustainable supplies of water to meet our qual-
ity-of-life needs, our economic and agricultural needs and our day-to-day survival,
especially in the arid regions of the country.

Without minimum levels of protection, American families may be forced to pay
more for safe and reliable sources of drinking water for their homes, if such sources
even remain available.

Without minimum standards of protection, businesses will face differing require-
ments and standards in every state or community, likely increasing the complexity
and cost of doing business—which will, again, result in higher prices for American
families.

Mr. Chairman, in my remaining time Congress, I remain committed to protecting
clean water for more people, not less.

I believe the Supreme Court purposefully chose to substitute its own philosophy
over decades-old, legally grounded efforts to protect water quality.



7

That is why I joined with Ranking Member Larsen, Congressman Beyer, and Con-
gresswoman Stansbury, in introducing the Clean Water Act of 2023.

I believe this bill will restore the minimum levels of protections struck down by
the conservative Supreme Court and put back into place the successful and predict-
able federal-state partnership which protected our rivers, streams, and wetlands for
over five decades—all while providing predictability and certainty to American busi-
nesses.

To me, the answer is clear. We should recognize the familiarity and workability
of the historic Clean Water Act and get on with the preservation of the health of
our economy as well as our communities, our environment and our water-dependent
futures.

I yield back the balance of my time.

Mr. ROUZER. The gentlelady yields back.
I now recognize Ranking Member Larsen for up to 5 minutes.

OPENING STATEMENT OF HON. RICK LARSEN OF WASH-
INGTON, RANKING MEMBER, COMMITTEE ON TRANSPOR-
TATION AND INFRASTRUCTURE

Mr. LARSEN OF WASHINGTON. Thank you, Mr. Chair and Ranking
Member Napolitano, for this hearing and update on the waters of
the U.S. and the Clean Water Act.

My home State of Washington is defined by its clean water, from
Puget Sound to the hundreds of lakes and thousands of miles of
rivers and streams. Washingtonians know that protecting these riv-
ers, streams, and wetlands takes work and that the health of our
water bodies are intertwined.

Our waters and water-related economy depend on the historic
protections of the Clean Water Act and its pollution-prevention pro-
grams. It is more effective and less costly to prevent pollution than
to clean up pollution. This is true in Washington State; it is true
across the country.

When Congress passed the Clean Water Act over 50 years ago,
Members recognized the effectiveness and importance of com-
prehensive pollution-prevention measures—stopping pollution be-
fore it happens rather than simply cleaning it up. The Clean Water
Act was enacted on an overwhelming and bipartisan basis.

Before this law, rivers and lakes served as little more than open
sewers. Lake Erie was pronounced “dead,” and Ohio’s Cuyahoga
River literally caught on fire.

Thanks to the Clean Water Act, the Cascade River in my district
was recently designated as an Outstanding Resource Water by the
State of Washington, which now protects the river from any future
activities or development that would degrade its water quality.

In passing the Clean Water Act, Congress specifically noted that
a State-by-State, do-it-alone approach was, quote, “inadequate in
every vital aspect,” end quote, and left waters severely polluted and
expensive to restore.

For decades, then, Republicans and Democrats shared these bi-
partisan principles to defend clean water, maintain a strong Fed-
eral-State partnership to protect waters, stop pollution from enter-
ing the system in the first place, and support a robust Federal floor
of protections while allowing States to do more, but not less.

After the Sackett decision, the robust Federal protections for our
Nation’s waters have been eliminated for more than 50 percent of
wetlands and up to 70 percent of streams.
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History has shown that a lack of strong Federal water-quality
protections makes it difficult and expensive for States to protect
their waters if neighboring States adopt a lesser standard. States
are now faced with a decision on how to handle pollution of the
countless nonnavigable streams, lakes, and wetlands once protected
by the Clean Water Act.

Some States will meet this challenge by establishing new State-
level water-quality standards for unprotected wetlands and
streams, as the State of Colorado has done. Other States will
choose to do nothing, or worse, pull back on State-level protections,
like the State of North Carolina, leaving critical waters completely
unprotected.

Without uniform national protections, downstream States will be
negatively impacted by pollution from upstream sources if neigh-
boring States choose not to pass new protections.

Last Congress, though, we did pass the Bipartisan Infrastructure
Law, affirming our commitment to improving water-quality infra-
structure. The BIL included significant investments in water infra-
structure, providing $13.8 billion in Federal dollars for upgrading
wastewater systems, preventing pollution discharges, and sup-
porting restoration programs in places like the Puget Sound.

These investments are critical, providing a lifeline to commu-
nities across the country struggling to maintain water quality.
Such a large Federal investment was a downpayment to address
the backlog of water infrastructure needs across the country.

The Sackett decision reduces the effectiveness of these invest-
ments and reduces the Federal role in the successful partnership
that has been the Clean Water Act. If we are to maintain the same
historic protections, States will have to step up and spend more re-
sources protecting water quality.

Unfortunately, States will be doing so from scratch, without the
decades of experience from the EPA and the Army Corps of Engi-
neers. In this post-Sackett world, we must find ways to leverage
Federal experience in assisting States that are stepping up to
maintain water-quality protections.

But Congress can do its job as well and legislate a solution. Pass-
ing the Clean Water Act of 2023, a bill I introduced in partnership
with Ranking Member Napolitano, would restore the historic, bi-
partisan protections that the Sackett decision removed.

So, I want to thank the witnesses for joining us today, and I look
forward to your testimony.

With that, I yield back.

[Mr. Larsen of Washington’s prepared statement follows:]

———

Prepared Statement of Hon. Rick Larsen, a Representative in Congress
from the State of Washington, and Ranking Member, Committee on
Transportation and Infrastructure

My home state of Washington is defined by its clean water, from Puget Sound to
the hundreds of lakes and thousands of miles of rivers and streams.

Washingtonians know that protecting these rivers, streams and wetlands takes
work, and that the health of our water bodies are intertwined.

Our waters and our water-related economy depend on the historic protections of
the Clean Water Act and its pollution-prevention programs.
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It is more effective and less costly to prevent pollution than to clean up pollution.
This is true in Washington state, and it is true across the nation.

When Congress passed the Clean Water Act over 50 years ago, Members recog-
nized the effectiveness and importance of comprehensive pollution prevention meas-
ures—stopping pollution before it happens rather than simply cleaning it up.

The Clean Water Act was enacted on an overwhelming and bipartisan basis. Be-
fore this law, rivers and lakes served as little more than open sewers—Lake Erie
was pronounced “dead,” and Ohio’s Cuyahoga River literally caught on fire.

Thanks to the Clean Water Act, the Cascade River in my district was recently
designated as an Outstanding Resource Water by the State of Washington, which
now protects the river from any future activities or development that would degrade
water quality.

In passing the CWA, Congress specifically noted that a state-by-state, do-it-alone
approach was “inadequate in every vital aspect” and left waters severely polluted
and expensive to restore.

For decades, Republicans and Democrats shared these bipartisan principles to de-
fend clean water: maintain a strong federal-state partnership to protect our waters;
stop pollution from entering the system in the first place; and support a robust fed-
eral floor of protections while allowing states to do more, but not less.

After the Sackett decision, the robust federal protections for our nation’s waters
have been eliminated for more than 50 percent of wetlands and up to 70 percent
of streams.

History has shown that a lack of strong federal water quality protections makes
it difficult and expensive for states to protect their waters if neighboring states
adopt a lesser standard.

States are now faced with a decision on how to handle pollution of the countless,
non-navigable streams, lakes and wetlands once protected by the Clean Water Act.

Some states will meet this challenge by establishing new state-level water quality
standards for unprotected wetlands and streams, as the State of Colorado has done.

Other states will choose to do nothing, or worse, pull back on state-level protec-
‘cions(,1 like the State of North Carolina, leaving critical waters completely unpro-
tected.

Without uniform national protections, downstream states will be negatively im-
pacted by pollution from upstream sources if neighboring states choose not to pass
new protections.

Last Congress, we passed the Bipartisan Infrastructure Law, affirming our com-
mitment to improving infrastructure. The BIL included significant investments in
water infrastructure—providing $13.8 billion in federal dollars for upgrading waste-
water systems, preventing pollution discharges and supporting restoration programs
in places like the Puget Sound.

These investments are critical, providing a lifeline to communities across the
country struggling to maintain water quality.

Such a large federal investment was a downpayment to address the backlog of
water infrastructure needs across the country.

The Sackett decision reduces the effectiveness of these investments and reduces
the federal role in the successful partnership that has been the Clean Water Act.
If we are to maintain the same historic protections, states will have to step up and
spend more resources on protecting water quality.

Unfortunately, states will be doing so from scratch, without the decades of experi-
ence of EPA and the Army Corps of Engineers.

In this post-Sackett world, we must find ways to leverage federal experience in
assisting states that are stepping up to maintain water quality protections.

Congress can do its job, as well, and legislate a solution. Passing the Clean Water
Act of 2023, a bill I introduced in partnership with Ranking Member Napolitano,
would restore the historic, bipartisan protections that the Sackett decision removed.

Thank you to the witnesses for joining us today, and I look forward to your testi-
mony.

Mr. ROUZER. The gentleman yields back.

I ask unanimous consent to enter into the record a series of let-
ters regarding WOTUS implementation from the Associated Build-
ers and Contractors, dated September 11, 2024; Idaho Mining Asso-
ciation, dated September 9, 2024; Associated General Contractors
of America, dated September 9, 2024; National Parks Conservation
Association, September 10, 2024; National Stone, Sand, and Gravel
Association, dated September 11, 2024; National Mining Associa-
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tion, dated September 11, 2024; State of Alaska Department of
Transportation and Public Facilities, dated September 6, 2024; and,
finally, from 24 State attorneys general, led by West Virginia,
dated September 6, 2024.

Without objection, so ordered.

[Hon. Rouzer’s submissions for the record are on pages 59-72.]

Mr. RouzZER. I would now like to welcome our witnesses and
thank them for being here today.

First, we have Emma Pokon—or is it “Pokon”?

Ms. PokoN. Either is just fine.

Mr. RouzgeR. Well, which do you prefer, ma’am?

Ms. PokoN. I think I say it “Pokon.”

Mr. ROUZER. “Pokon”—commissioner of the Alaska Department
of Environmental Conservation; Nicole Rowan, director of the
Water Quality Control Division at the Colorado Department of
Public Health and Environment; Ms. Courtney Briggs, chairman of
the Waters Advocacy Coalition, on behalf of the American Farm
Bureau Federation; and Vince Messerly, president of the Stream
and Wetlands Foundation, on behalf of the National Association of
Home Builders.

So, briefly, I would like to take a moment to explain our lighting
system to our witnesses. Fairly self-explanatory. Green means go.
Yellow means you have about 45 seconds to 1 minute left. And red
means, of course, conclude your remarks as quickly as you can.

So, with that—oh, I also ask unanimous consent that the wit-
nesses’ full statements be included in the record.

Without objection, so ordered.

I ask unanimous consent that the record of today’s hearing re-
main open until such time as our witnesses have provided answers
to any questions that may be submitted to them in writing.

Without objection, so ordered.

I also ask unanimous consent that the record remain open for 15
days for any additional comments and information submitted by
Members or witnesses to be included in the record of today’s hear-
ing.

Without objection, so ordered.

As your written testimony has been made part of the record, the
subcommittee asks you to limit your oral remarks to 5 minutes.

And, with that, Commissioner Pokon, you are recognized for 5
minutes.
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TESTIMONY OF EMMA POKON, COMMISSIONER, ALASKA DE-
PARTMENT OF ENVIRONMENTAL CONSERVATION; NICOLE
ROWAN, DIRECTOR, WATER QUALITY CONTROL DIVISION,
COLORADO DEPARTMENT OF PUBLIC HEALTH AND ENVI-
RONMENT; COURTNEY BRIGGS, CHAIRMAN, WATERS ADVO-
CACY COALITION, ON BEHALF OF THE AMERICAN FARM BU-
REAU FEDERATION; AND VINCENT E. MESSERLY, PRESI-
DENT, STREAM AND WETLANDS FOUNDATION, ON BEHALF
OF THE NATIONAL ASSOCIATION OF HOME BUILDERS

TESTIMONY OF EMMA POKON, COMMISSIONER, ALASKA
DEPARTMENT OF ENVIRONMENTAL CONSERVATION

Ms. PokoN. Thank you, Chairman Rouzer, Ranking Member
Napolitano, Ranking Member Larsen, and members of the sub-
committee. I appreciate the opportunity to testify today.

My name is Emma Pokon. I serve as the commissioner of the
Alaska Department of Environmental Conservation.

To start today, I want to emphasize the importance of this topic
to the State of Alaska. Our State has 900,000 miles of navigable
rivers and streams, 22,000 square miles of lakes, 27,000 miles of
coastline, and more wetlands than every other State in the Union
combined. At about 130 million acres, it is estimated around 63
percent of the wetlands in the Nation. And all of that is before you
get to glaciers and groundwater.

If you want to build a home, a road, a mine, or really anything
in the State, you will likely impact a water of some sort. And where
there is an impact to a water body, Alaska DEC is going to be
working to ensure that impact doesn’t compromise the water-qual-
ity standards we have set to protect human health and the envi-
ronment.

Under the Federal Clean Water Act, Alaska DEC implements the
section 402 discharge permitting program, evaluates section 404
dredge and fill permits for section 401 certification, and assesses
water quality throughout the State to ensure water bodies that fail
to meet State water-quality standards have plans developed to ad-
dress that impairment.

Importantly, I also have broad authority under State statute to
establish and protect water-purity standards. If you want to dis-
charge to water in the State of Alaska, you need authorization from
my team regardless of whether it is going into a traditional navi-
gable water body, a tributary, an adjacent wetland, an isolated sur-
face water, or groundwater.

In fact, in all 50 States, State agencies work diligently to do their
part to protect waters in their jurisdictions. Many of these States,
Alaska among them, apply the same water-quality standards to all
waters within their boundaries.

You can see, then, a lack of Federal regulation does not nec-
essarily mean no regulation, no Government oversight at all. If
EPA doesn’t control an activity affecting water, State law and pol-
icymakers can make the judgment call about what level of protec-
tion is appropriate for their residents.

And, frankly, we are better suited to make those judgment calls.
We have better visibility on the totality of circumstances for our
residents. We are also more accessible to our residents, so there are
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bettﬁr opportunities for the feedback loops that make democracy
work.

But the Federal agencies do seem reluctant to trust States. Na-
tionally, more than 1 year after Sackett was decided and the agen-
cies published a revised rule, EPA and the Corps have still failed
to address the “indistinguishable” concept and the vagueness con-
cerns articulated by the Court.

Instead, we have seen worrying “Chicken Little” rhetoric from
the administration. They have characterized the decision as a ter-
rible threat to water. The White House itself has gone as far as de-
claring that the Court decided the case incorrectly, essentially chal-
lenging fundamental constitutional checks and balances.

Rather than developing a standard that can be understood and
implemented by the regulated community and