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The Committee on Education and the Workforce, to whom was
referred the bill (H.R. 5337) to amend the Employee Retirement In-
come Security Act of 1974 to clarify the application of prudence and
exclusive purpose duties to the exercise of shareholder rights, hav-
ing considered the same, reports favorably thereon with an amend-
ment and recommends that the bill as amended do pass.

The amendment is as follows:

Strike all after the enacting clause and insert the following:

SECTION 1. SHORT TITLE.
This Act may be cited as the “Retirement Proxy Protection Act”.
SEC. 2. EXERCISE OF SHAREHOLDER RIGHTS.

(a) IN GENERAL.—Section 404 of the Employee Retirement Income Security Act of
1974 (29 U.S.C. 1104) is amended by adding at the end the following new sub-
section:

“(f) EXERCISE OF SHAREHOLDER RIGHTS.—

“(1) AUTHORITY TO EXERCISE SHAREHOLDER RIGHTS.—

“(A) IN GENERAL.—The fiduciary duty to manage plan assets that are
shares of stock includes the management of shareholder rights appurtenant
to those shares, including the right to vote proxies. When deciding whether
to exercise a shareholder right and in exercising such right, including the
voting of proxies, a fiduciary must act prudently and solely in the interests
of participants and beneficiaries and for the exclusive purpose of providing
benefits to participants and beneficiaries and defraying the reasonable ex-
penses of administering the plan. The fiduciary duty to manage shareholder
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rights appurtenant to shares of stock does not require the voting of every
proxy or the exercise of every shareholder right.

“(B) EXCEPTION.—This subsection shall not apply to voting, tender, and
similar rights with respect to securities that are passed through pursuant
to the terms of an individual account plan to participants and beneficiaries
with accounts holding such securities.

“(2) REQUIREMENTS FOR EXERCISE OF SHAREHOLDER RIGHTS.—A fiduciary,
when deciding whether to exercise a shareholder right and when exercising a
shareholder right—

“(A) shall—

“(i) act solely in accordance with the economic interest of the plan
and its participants and beneficiaries;

“(1) consider any costs involved;

“(iii) evaluate material facts that form the basis for any particular
proxy vote or exercise of shareholder rights; and

“(iv) maintain a record of any proxy vote, proxy voting activity, or
other exercise of a shareholder right, including any attempt to influ-
ence management; and

“(B) shall not subordinate the interests of participants and beneficiaries
in their retirement income or financial benefits under the plan to any non-
pecuniary objective, or promote non-pecuniary benefits or goals unrelated to
those financial interests of the plan’s participants and beneficiaries.

“(3) MONITORING.—A fiduciary shall exercise prudence and diligence in the se-
lection and monitoring of a person, if any, selected to advise or otherwise assist
with the exercise of shareholder rights, including by providing research and
analysis, recommendations on exercise of proxy voting or other shareholder
rights, administrative services with respect to voting proxies, and recordkeeping
and reporting services.

“(4) INVESTMENT MANAGERS AND PROXY ADVISORY FIRMS.—Where the author-
ity to vote proxies or exercise other shareholder rights has been delegated to
an investment manager pursuant to section 403(a), or a proxy voting advisory
firm or other person who performs advisory services as to the voting of proxies
or the exercise of other shareholder rights, a responsible plan fiduciary shall
prudently monitor the proxy voting activities of such investment manager or ad-
visory firm and determine whether such activities are in compliance with para-
graphs (1) and (2).

“(5) VOTING POLICIES.—

“(A) IN GENERAL.—In deciding whether to vote a proxy pursuant to this
subsection, the plan fiduciary may adopt a proxy voting policy, including a
safe harbor proxy voting policy described in subparagraph (B), providing
that the authority to vote a proxy shall be exercised pursuant to specific
parameters designed to serve the economic interest of the plan.

“(B) SAFE HARBOR VOTING POLICY.—With respect to a decision not to vote
a proxy, a fiduciary shall satisfy the fiduciary responsibilities under this
subsection if such fiduciary adopts and is following a safe harbor proxy vot-
ing policy that—

“(1) limits voting resources to particular types of proposals that the
fiduciary has prudently determined are substantially related to the
business activities of the issuer or are expected to have a material ef-
fect on the value of the plan investment; or

“(i1) establishes that the fiduciary will refrain from voting on pro-
posals or particular types of proposals when the assets of a plan in-
vested in the issuer relative to the total assets of such plan are below
5 percent (or, in the event such assets are under management, when
the assets under management invested in the issuer are below 5 per-
cent of the total assets under management).

“(C) EXCeEPTION.—No proxy voting policy adopted pursuant to this para-
graph shall preclude a fiduciary from submitting a proxy vote when the fi-
duciary determines that the matter being voted on is expected to have a
material economic effect on the investment performance of a plan’s portfolio
(or the investment performance of assets under management in the case of
an investment manager); provided, however, that in all cases compliance
with a safe harbor voting policy shall be presumed to satisfy fiduciary re-
sponsibilities with respect to decisions not to vote.

“(6) REVIEW.—A fiduciary shall periodically review any policy adopted under
this subsection.”.

(b) EFFECTIVE DATE.—The amendments made by subsection (a) shall apply to an
exercise of shareholder rights occurring on or after January 1, 2024.
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PURPOSE

Employee benefit plans have one purpose: to provide employee
benefits. Employee benefit plan assets have one purpose: to fund
those benefits. The Employee Retirement Income Security Act of
1974 (ERISA) was designed to ensure that the financial interests
of participants and beneficiaries in their benefits do not take a
back seat to the political and social preferences of investment fidu-
ciaries. The Biden administration’s interpretation of ERISA pushes
plans to outsource proxy voting decisions to proxy advisory firms
that aggregate those votes and to exercise those votes on matters
that may be driven by political or social preferences. H.R. 5337 en-
sures that shareholder rights, including proxy votes appurtenant to
ERISA plan assets, are used only to promote the economic interests
of plan participants in their benefits.

COMMITTEE ACTION
117TH CONGRESS

Second Session—Hearings

On February 26, 2022, the Committee on Education and Labor,
Subcommittee on Health, Employment, Labor, and Pensions, held
a hearing titled “Improving Retirement Security and Access to
Mental Health Benefits.” The hearing discussed the Biden adminis-
tration’s attempt to put its radical environmental and social agen-
das above the financial interests of retirees by prioritizing environ-
mental, social, and governance (ESG) factors when investing retire-
ment plan assets. Testifying before the Subcommittee were Dr. An-
drew Biggs, Resident Scholar, American Enterprise Institute,
Washington, D.C.; Karen Handorf, Senior Counsel, Berger Mon-
tague, Washington, D.C.; Amy Matsui, Director of Income Security
and Senior Counsel, National Women’s Law Center, Washington,
D.C.; and Aron Szapiro, Head of Retirement Studies and Public
Policy, Morningstar Investment Management, Washington, D.C.

On June 14, 2022, the Committee on Education and Labor held
a hearing titled “Examining the Policies and Priorities of the U.S.
Department of Labor” to review the Fiscal Year 2023 budget prior-
ities of the U.S. Department of Labor (DOL). Testifying before the
Committee was the Honorable Martin J. Walsh, Secretary, DOL,
Washington, D.C. At this hearing, concerns were discussed regard-
ing the DOL’s proposed rule titled “Prudence and Loyalty in Select-
ing Plan Investments and Exercising Shareholder Rights,” includ-
ing the Biden administration’s efforts to undermine an investment
fiduciary’s duties of loyalty when voting proxies for ERISA plans.

118TH CONGRESS

First Session—Hearings

On June 7, 2023, the Committee on Education and the Workforce
held a hearing on “Examining the Policies and Priorities of the
U.S. Department of Labor” to review the Fiscal Year 2023 budget
priorities of DOL. Testifying before the Committee was the Honor-
able Julie Su, Acting Secretary, DOL, Washington, D.C. At this
hearing, DOL’s December 1, 2022, final rule titled “Prudence and
Loyalty in Selecting Plan Investments and Exercising Shareholder
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Rights” was discussed, including concerns regarding the Biden ad-
ministration’s efforts to undermine an investment fiduciary’s duties
of prudence and loyalty when selecting and monitoring investments
for ERISA plans and the administration’s support for incorporating
ESG into the administration of ERISA plans.

First Session—Legislative Action

On February 7, 2023, Rep. Andy Barr (R-KY) introduced a joint
resolution of disapproval (H.J. Res. 30) under the Congressional Re-
view Act (CRA) to nullify the Biden administration’s DOL final rule
titled “Prudence and Loyalty in Selecting Plan Investments and
Exercising Shareholder Rights.” The resolution rescinds the Biden
administration’s rule and would have the effect of reinstating the
Trump administration’s November 13, 2020, rule titled “Financial
Factors in Selecting Plan Investments” which included language on
proxy voting for ERISA plans. On February 28, 2023, the House of
Representatives passed H.J. Res. 30 by a vote of 219-210, with
Senate passage on March 1 by a vote of 50—46. On March 20, the
President vetoed the measure. On March 23, the House failed to
override the veto by a vote of 219-200.

On September 5, 2023, Rep. Erin Houchin (R-IN) introduced the
Retirement Proxy Protection Act (H.R. 5337). The bill was referred
to the Committee on Education and the Workforce. On September
14, 2023, the Committee considered H.R. 5337 in legislative session
and reported it favorably, as amended, to the House of Representa-
tives by a recorded vote of 23-19. The Committee adopted an
Amendment in the Nature of a Substitute offered by Chairwoman
Virginia Foxx (R-NC) that made technical changes. Rep. Mark
DeSaulnier (R—CA) offered a substitute amendment codifying the
Biden administration ESG and proxy voting rule. The substitute
amendment failed by a recorded vote of 19-23.

COMMITTEE VIEWS
INTRODUCTION

H.R. 5337, the Retirement Proxy Protection Act, clarifies that acts
to exercise shareholder rights and vote proxies in ERISA plans
must be for the exclusive purpose of providing benefits under the
plan and solely in the economic interest of the plan. The bill clari-
fies that plan assets may not be used to advance or promote inter-
ests other than the financial interests of participants and bene-
ficiaries in their benefits under the plan. Accordingly, the bill
amends ERISA to provide that it does not require the voting of
every proxy or the exercise of every shareholder right. ERISA, to-
gether with U.S. Supreme Court precedent, already set forth the
requirement that a fiduciary’s duty to act solely in the interests of
participants and beneficiaries means to act solely in their pecu-
niary interest in the benefits provided under the plan. However,
the Biden administration’s DOL has ignored the statute and Su-
preme Court precedent. H.R. 5337 provides clear guideposts for
ERISA plan fiduciaries while reflecting the fiduciary principles in-
herent in ERISA since its enactment in 1974. H.R. 5337 protects
the retirement savings of the U.S. workforce, which is the purpose
of ERISA.
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The duty of prudence and loyalty under existing law

Under ERISA an investment fiduciary must act solely in the in-
terest of participants and beneficiates and for the exclusive purpose
of providing benefits to participants and their beneficiaries and de-
fraying reasonable expenses of administering the plan (the “exclu-
sive purpose rule”).! Courts have stated that ERISA’s exclusive
purpose rule requires fiduciaries to act with “complete and undi-
vided loyalty to the beneficiaries”2 and to make decisions “with an
eye single to the interests of participants and beneficiaries.” 3

In 2014, the U.S. Supreme Court unanimously rejected non-pecu-
niary public policy goals as a basis for relaxing ERISA’s fiduciary
standards.# The Court held that ERISA’s duty of prudence does not
vary depending on a non-pecuniary goal, even if that goal is set out
in the plan document,® stating:

Read in the context of ERISA as a whole, the term “ben-
efits” . . . must be understood to refer to the sort of finan-
cial benefits (such as retirement income) that trustees who
manage investments typically seek to secure for the trust’s
beneficiaries. . . . The term does not cover nonpecuniary
benefits like those supposed to arise from employee owner-
ship of employer stock.6

The Court’s holding applies to all non-pecuniary benefits. Thus,
under ERISA, there is no room for advancing collateral goals such
as ESG by exercising shareholder rights (such as proxy votes) ap-
purtenant to plan assets at the expense of the economic interest of
the plan and its participants and beneficiaries.

ERISA also requires a fiduciary to act “with the care, skill, pru-
dence, and diligence under the circumstances then prevailing that
a prudent man acting in a like capacity and familiar with such
matters would use in the conduct of an enterprise of like char-
acter.” 7 Thus, fiduciaries are held to an expert prudence standard.
However, for the last 30 years, there have been attempts to erode
ERISA’s principles of prudence and loyalty in order to promote ben-
efits other than the financial interest of participants and bene-
ficiaries (i.e., “collateral benefits”) through the exercise of share-
holder rights, including proxy voting exercised in the aggregate by
proxy voting advisory firms.

Exercising shareholder rights and voting proxies in ERISA plans

DOL’s longstanding position is that the fiduciary act of managing
plan assets includes the management of voting rights (as well as
other shareholder rights) that are inherent in a plan’s invest-
ments.8 ERISA fiduciaries have interpreted DOL’s guidance on

1ERISA §§403(c), 404(a); 29 U.S.C. §§1103(c), 1104(a). Hereinafter, this fiduciary duty is re-
ferred to as the “exclusive purpose rule.”

2Donavan v. Mazzola, 716 F.2d 1226, 1238 (9th Cir. 1983) (citation omitted).

3Donavan v. Bierwirth, 680 F.2d 263, 271 (2nd Cir. 1982).

4Fifth Third Bancorp v. Dudenhoeffer, 573 U.S. 409 (2014) (rejecting a “presumption of pru-
dence” for acquisition and holding of employer stock based on the non-pecuniary benefit of em-
ployee stock ownership).

5]d. at 420 (“We cannot accept the claim . . . that the content of ERISA’s duty of prudence
Varit(ais depending on the specific nonpecuniary goal set out in an ERISA plan.”)

61d. at 421.

7TERISA §404(a)(1)(B); 29 U.S.C. § 1104(a)(1)(B).

8See Fiduciary Duties Regarding Proxy Voting and Shareholder Rights, 85 Fed. Reg. 81,658
(Dec. 16, 2020). Id. at 81,658 (discussing letter from Alan D. Leibowitz, Deputy Assistant Sec-

Continued
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proxy voting as a regulatory mandate to vote all proxies associated
with assets held by an ERISA plan.® That is, many institutional in-
vestors have historically interpreted DOL guidance to require fidu-
ciaries to vote every share on every matter on a proxy.10

As a result, plan fiduciaries turned to proxy advisor firms to vote
proxies for the plan’s investment holdings to comply with a per-
ceived regulatory mandate.ll In 1985, seeing an opportunity to fill
a void in the market created by DOL, a former high-ranking DOL
official founded Institutional Shareholder Services, Inc. (ISS) to
provide proxy voting services while spreading the cost across its
many customers.12 By 2013, ISS, together with another proxy advi-
sory firm, Glass, Lewis & Co., LLC (Glass Lewis), had a combined
market share of 97 percent (61 percent for ISS and 36 percent for
Glass Lewis).13 By 2020, ISS reported that it voted over 10 million
ballots annually on behalf of clients representing 4.2 trillion shares
in about 44,000 shareholder meetings.1* At the same time, Glass
Lewis reported it provided services to 1,300 clients collectively
managing more than $35 trillion in assets in about 20,000 share-
holder meetings across 100 global markets per year.15

In short, ISS and Glass Lewis dominate the proxy advisory mar-
ket.16 The widespread reliance on proxy advisory firms gives these
firms tremendous influence as they vote and otherwise wield sig-
nificant influence on corporate governance matters. According to a
Mercatus Center study, “These firms weigh in on issues such as
the composition and operation of corporate boards, disclosure and
compensation practices, and companies’ policies on recycling, re-
newable energy, and political contributions.”1? The Wall Street
Journal Editorial Board wrote that ISS and Glass Lewis are “the
real driving force behind” an onslaught of ESG proxy resolutions

retar));, to Helmuth Fandl, Chairman of the Retirement Board, Avon Products, Inc. (Feb. 23,
1988)).

9See JAMES K. GLASSMAN & J. W. VERRET, MERCATUS CTR. GEORGE MAsSON UN1v., How TO
Fix Our BROKEN PROXY ADVISORY SYSTEM 5, (2013) (“changes at [DOL] in the 1980s
mandat[ed] that ERISA pension plan fiduciaries—such as union, corporate, and other officials
who control or manage a plan’s assets—vote the plan’s shares on the basis of active analysis,
regardless of whether or not the fiduciary was certain that expending time and effort to analyze
how to vote would create value for a fund.”) (internal citation omitted).

10 See Interpretive Bulletin 94-2: Interpretive Bulletin relating to written statements of in-
vestment policy, including proxy voting or guidelines, 59 Fed. Reg. 38,860, 81,659 n.17 (July 29,
1994) (quoting comment letter); Fiduciary Duties Regarding Proxy Voting and Shareholder
Rights, 85 Fed. Reg. 81,658, 81,666 (Dec. 16, 2020) (Trump administration proxy voting rule was
intended “to correct a misunderstanding among some fiduciaries and other stakeholders that
ERISA requires every proxy to be voted.”).

11See U.S. GOV'T ACCOUNTABILITY OFF., GAO-17-47, CORPORATE SHAREHOLDER MEETINGS:
PROXY ADVISORY FIRMS’ ROLE IN VOTING AND CORPORATE GOVERNANCE PRACTICES (2016) (dis-
cussing increasing demand for proxy advisory firm services among institutional investors such
as pension plans).

12TSS, 25FOR25: OBSERVATIONS ON THE PAST, PRESENT, AND FUTURE OF CORPORATE GOVERN-
ANCE, IN CELEBRATION OF ISS’ 25TH ANNIVERSARY iv (“[Iln 1985, Robert A.G. Monks founded
Institutional Shareholder Services . . . with one simple goal: to help asset owners, and by exten-
sion, asset managers, to carry out their fiduciary obligations to vote their shares in a thoughtful
and informed fashion.”); see also Labor Dept. Post Filled by Robert A.G. Monks, N.Y. TIMES (Dec.
23, 1983).

13 James K. Glassman & J. W. Verret, supra note 9.

14 Exemptions from the Proxy Rules for Proxy Voting Advice, 85 Fed. Reg. 55,082, 55,126
(Sept. 3, 2020).

151d. at 55,127.

16 Editorial, Cracking the Proxy Advisory Duopoly, WALL ST. J. (July 13, 2023) (ISS and Glass
Lewis “boast outsize clout in U.S. corporate elections and make up an estimated 97% of the
proxy advisory market,” citing a 2018 article in the Harvard Law School Forum on Corporate
Governance finding that “the two firms can swing between 10% and 30% of the shareholder
votes”).

17 James K. Glassman & Hester Pierce, supra note 9, at 1.
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from progressive investors.18 Both ISS and Glass Lewis are foreign-
owned.1? Neither proxy advisory firm appears to have significant
investment in the success of the companies over which the proxy
advisory firms wield such power. Instead, the economic impact of
the ESG proxy voting policies of ISS and Glass Lewis affects
ERISA plans and shareholders at large.

ISS benchmark policy proxy voting guidelines for the United
States demonstrate the activist agenda. For example, the guide-
lines state:

For companies that are significant greenhouse gas . .
emitters . generally vote against or withhold from the
incumbent chair of the responsible committee (or other di-
rectors on a case-by case basis) in cases where ISS deter-
mines that the company is not taking the minimum steps
needed to understand, assess, and mitigate risks related to
climate change to the company and the larger economy.20

ISS proxy voting guidelines include policies for gender diversity
on board composition and an entire section dedicated to “Social and
Environmental Issues,” including racial equity, political expendi-
tures, and lobbying Congress.

Similarly, Glass Lewis proxy voting guidelines for the United
States also demonstrate its activist agenda. For example, the
guidelines provide that Glass Lewis “will generally recommend
against a nominating and governance committee chair at compa-
nies in the Russell 1000 index if the company has not provided any
disclosure of director diversity and skills in any of our tracked cat-
egories. . . .”21 Tracked categories include a “percentage-based ap-
proach to board gender diversity.” The guidelines also provide that
“we will generally recommend against the chair of the nominating
committee of a board with fewer than one director in an underrep-
resented community. . . .” The policy guidelines further extend to
consideration of exposure to risk “resulting from climate change or
membership in trade associations with controversial political ties.”
In a search of the guidelines, “diversity” appears 47 times and “cli-
mate” appears 22 times.

In addition, proxy voting firms may have conflicts of interest.22
Besides proxy advisory services, ISS provides advisory consulting
services and other products and services through ISS Corporate So-
lutions, Inc. (a wholly owned subsidiary).23 As early as 2007, the
U.S. Government Accountability Office found potential conflicts of
interest between the consulting services provided by ISS and its
proxy advisory services that could affect vote recommendations.24

18The Editorial Board, Cracking the Proxy Advisory Duopoly, Wall Street Journal (July 13,
2012931)(.1'

201SS, Americas Proxy Voting Guidelines Benchmark Policy Changes for 2023: U.S., Canada,
Brazil, and Americas Regional, available at https://www.issgovernance.com/file/policy/latest/up-
dates/Americas-Policy-Updates.pdf.

21 Glass Lewis, United States 2023 Policy Guidelines, available at https://www.glasslewis.com/
wp-content/uploads/2022/11/US-Voting-Guidelines-2023-GL.pdf?hsCtaTracking=45{f0e63-7af7-
4e28-ba3c-7985d01e390a%7C74c0265a-20b3-478c-846b-69784730ccbd.

22 Exemptions from the Proxy Rules for Proxy Voting Advice, 85 Fed. Reg. 55,082, 55,126
(Sgg)td& 2020).

3 1

247.S. GOv'T ACCOUNTABILITY OFF., GAO 17-47, CORPORATE SHAREHOLDER MEETINGS: PROXY
ADVISORY FIRMS’ ROLE IN VOTING AND CORPORATE GOVERNANCE PRACTICES 9 (2016) (“[V]arious
conflicts of interest can arise that have the potential to influence the research conducted and

Continued
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ISS may also advise companies on how to frame proposals to get
the most votes.25 At best, ISS advice influences the management
of a corporation to adopt ISS policy preferences. At worst, a cor-
poration purchases ISS advice in order to ensure an ISS affirma-
tive vote on the corporation’s proxy initiatives.

Trump administration ESG rule

In December 2020, the Trump administration issued a final rule

on proxy voting.26 Key elements included the following provisions:

e ERISA does not require the voting of every proxy or the
exercise of every shareholder right.

e Shareholder activities may not promote nonpecuniary ben-
efits or goals unrelated to the financial interests of the plan’s
participants and beneficiaries in the retirement income or fi-
nancial benefits under the plan.

¢ Fiduciaries must maintain records on proxy voting activi-
ties or other exercises of shareholder rights.

¢ Fiduciaries who delegate authority to exercise shareholder
rights must prudently monitor such activities for compliance
with ERISA.

e Fiduciaries may adopt proxy voting policies designed to
serve the plan’s economic interests. A proxy voting policy that
meets the following safe harbors shall be deemed to meet the
plan’s economic interests:

© Limiting proxy voting to particular types of proposals
that the fiduciary has prudently determined are substan-
tially related to the issuer’s business activities or are ex-
pected to have a material effect on the value of the plan’s
investment in relation to the plan’s portfolio as a whole.

© Refraining from voting on proposals when the plan’s
holding in a single issuer relative to the plan’s total invest-
ment assets is below a quantitative threshold that the fi-
duciary prudently determines is sufficiently small that the
matter being voted on is not expected to have a material
economic effect on the investment performance of the
plan’s portfolio (or investment performance of assets under
management in the case of an investment manager).

Biden administration proxy rule

In December 2022, DOL issued a final ESG rule that superseded
the Trump rule on proxy voting, in effect rescinding the Trump
rule.2? As a result, the current rule does not include any of the
Trump rule requirements listed above. In the December 2022 rule,
DOL claimed the Trump proxy voting regulations put the thumb on
the scale against ESG factors.28 DOL also claimed the Trump rule
“may be deterring fiduciaries from taking steps that other market-

voting recommendations made by proxy advisory firms. The most commonly cited potential for
conflict involves ISS, which provides services to both institutional investor clients and corporate
clients. . . ..

25 James K. Glassman & Hester Pierce, supra note 9, at 2 (proxy advisory firms may advise
companies, including how to help their ratings and get votes, and such conflicts of interest can
affect recommendations).

26 Fiduciary Duties Regarding Proxy Voting and Shareholder Rights, 85 Fed. Reg. 81,658 (Dec.
16, 2020).

27Prudence and Loyalty in Selecting Plan Investments and Exercising Shareholder Rights, 87
Fed. Reg. 73,822 (Dec. 1, 2022).

28]d. at 73,854.



place investors would take in . . . improving investment portfolio
resistance against the potential financial risks associated with cli-
mate change and other ESG factors.” 29

Impact on the retirement savings of America’s workers

DOL’s subterfuge on proxy voting is not harmless. Imposing
proxy voting mandates that push ERISA plans to use foreign-
owned proxy advisory firms with activist agendas opens up ERISA
plan assets for the exploitation of those who have no ownership in-
terest in the assets. Ultimately, DOL’s agenda promotes the use of
ERISA plan assets to advance collateral benefits such as ESG and
thus undermines a central cornerstone of ERISA. Further, such ac-
tions may lead to increased risk and lower returns for retirement
savings. The cumulative harm, over a lifetime of retirement saving,
could have a substantial adverse impact on a participant’s lifestyle
and welfare during his or her retirement years.

H.R. 56337, Retirement Proxy Protection Act

H.R. 5337 protects the retirement savings and other ERISA-cov-
ered benefits of the U.S. workforce and reinforces what the Su-
preme Court has already stated: The exclusive purpose rule of
ERISA precludes the consideration of nonpecuniary benefits.30
ERISA’s duty of loyalty does not provide any opportunity for a
proxy advisory firm or any other party to use ERISA plan assets
to promote nonpecuniary benefits such as ESG considerations. H.R.
5337 repeals DOL’s perceived regulatory mandate to vote all prox-
ies, which has fueled the use of activist proxy advisory firms that
seek to promote ESG goals even at the expense of the economic
welfare of ERISA plan participants and beneficiaries.

CONCLUSION

To protect the financial interests of participants and beneficiaries
in their benefits, and to reinforce ERISA’s existing duties of pru-
dence and loyalty, H.R. 5337 ensures that ERISA’s duties of pru-
dence and loyalty will be honored by taking proxy voting out of the
hands of foreign-owned proxy advisory firms. The intent of ERISA’s
exclusive purpose rule, as enacted by Congress and as affirmed by
the U.S. Supreme Court, remains as clear now as when it was first
signed into law. However, the Biden administration’s regulations
and activist agendas are undermining ERISA’s protections. The
Biden administration seeks to divert the shareholder rights appur-
tenant to ERISA plan assets to foreign-owned proxy advisory firms
that use these ERISA plan assets to advance an activist agenda
such as ESG considerations. H.R. 5337 is essential for restoring
and upholding the intent of ERISA. The U.S. workforce deserves
nothing less.

29]d. at 73,826.

30Fifth Third Bancorp, 573 U.S. 409, 421 (2014) (the “benefits” to be pursued by ERISA fidu-
ciaries as their “exclusive purpose” does not include “nonpecuniary benefits”) (emphasis in origi-
nal).
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SUMMARY
H.R. 5337 SECTION-BY-SECTION SUMMARY

Section 1. Short title
e Names the bill as the “Retirement Proxy Protection Act.”

Section 2. Exercise of shareholder rights

Section 2(a) amends ERISA, adding the following provisions:

e States that the fiduciary duty to manage plan assets that
are shares of stock includes the management of shareholder
rights appurtenant to those shares, including the right to vote
proxies.

e States that when deciding to exercise a shareholder right
and when exercising such right, including the proxies, a fidu-
ciary must act prudently and solely in the interests of partici-
pants and beneficiaries and for the exclusive purpose of pro-
viding benefits to participants and beneficiaries and defraying
reasonable expenses of administering the plan.

e Clarifies that the fiduciary duty to manage shareholder
rights appurtenant to shares of stock does not require the vot-
ing of every proxy or the exercise of every shareholder right.

e Clarifies that H.R. 5337 does not apply to the voting, ten-
der, and similar rights with respect to securities that are
passed through pursuant to the terms of an individual account
plan to participants and beneficiaries with accounts holding
such securities.

e Sets forth a fiduciary’s six duties and obligations when de-
ciding whether to exercise a shareholder right and when exer-
cising a shareholder right:

© The fiduciary must act solely in accordance with the
economic interest of the plan and its participants and
beneficiaries.

© The fiduciary must consider any costs involved.

© The fiduciary must evaluate material facts that form
the basis for any particular proxy vote or exercise of share-
holder rights.

© The fiduciary must maintain a record of any proxy
vote, any proxy voting activity, or other exercise of a
shareholder right, including any attempt to influence man-
agement.

© The fiduciary shall not subordinate the interests of
participants and beneficiaries in their retirement income
or other financial benefits under the plan to any non-pecu-
niary objective.

© The fiduciary shall not promote non-pecuniary bene-
fits or goals unrelated to those financial interests of the
plan’s participants and beneficiaries in their benefits
under the plan.

e States that a fiduciary shall exercise prudence and dili-
gence in the selection and monitoring of a person, if any, se-
lected to advise or otherwise assist with the exercise of share-
holder rights, including by providing research and analysis,
recommendations on the exercise of proxy voting or other
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shareholder rights, administrative services with respect to vot-
ing proxies, and recordkeeping and reporting services.

e States that in the event the authority to vote proxies or ex-
ercise shareholder rights is delegated to an investment man-
ager pursuant to ERISA, or to a proxy voting firm, or other
person who performs advisory services as to the voting of prox-
ies or the exercise of shareholder rights, a responsible plan fi-
duciary shall monitor the proxy voting activities of such invest-
ment manager or advisory firm and determine whether such
activities are in compliance with the six obligations and duties
set forth in H.R. 5337.

e Provides that in order to meet its duties under ERISA, a
responsible plan fiduciary may adopt a proxy voting policy for
deciding whether to vote a proxy, provided that the authority
to vote a proxy is exercised pursuant to specific parameters de-
signed to serve the economic interests of the plan.

e Sets forth two safe harbor proxy voting policies under
which a fiduciary will automatically satisfy his or her fiduciary
duties with respect to a decision not to vote a proxy.

© The first safe harbor is a voting policy that limits vot-
ing resources to particular types of proposals that the fidu-
ciary has prudently determined are substantially related
to the business activities of the issuer or are expected to
have a material effect on the value of the plan investment.

© The second safe harbor is a voting policy under which
the fiduciary will refrain from voting on all proposals or on
particular types of proposals when the assets of a plan in-
vested in the plan are a small proportion of plan assets.
(H.R. 5337 sets the proportion at 5 percent of plan assets,
or in the case of assets under management, at 5 percent
of the plan’s total assets under management by a par-
ticular investment manager for a plan.)

e Provides that a fiduciary shall not be precluded from vot-
ing a proxy when the fiduciary determines that such action is
expected to have a material economic effect on the investment
performance of the plan’s portfolio (or the investment perform-
ance of assets under management in the case of an investment
manager).

e Provides that a fiduciary shall review any policy adopted
under H.R. 5337.

Section 2(b) provides that the amendments made by the bill
apply to an exercise of shareholder rights occurring on or after Jan-
uary 1, 2024.

EXPLANATION OF AMENDMENTS

The amendments, including the amendment in the nature of a
substitute, are explained in the body of this report.

APPLICATION OF LAW TO THE LEGISLATIVE BRANCH

Section 102(b)3 of Public Law 104—1 requires a description of the
application of this bill to the legislative branch. H.R. 5337 takes
important steps to protect the interests of the workforce in their
benefits provided under ERISA plans with respect to proxy voting.
H.R. 5337 is applicable only to investments subject to ERISA and
therefore does not affect the legislative branch.
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UNFUNDED MANDATE STATEMENT

Pursuant to Section 423 of the Congressional Budget and Im-
poundment Control Act of 1974, Pub. L. No. 93-344 (as amended
by Section 101(a)(2) of the Unfunded Mandates Reform Act of 1995,
Pub. L. No. 104—4), the Committee adopts as its own the cost esti-
mate prepared by the Director of the Congressional Budget Office
(CBO) pursuant to section 402 of the Congressional Budget and Im-
poundment Control Act of 1974.

EARMARK STATEMENT

H.R. 5337 does not contain any congressional earmarks, limited
tax benefits, or limited tariff benefits as defined in clause 9 of rule
XXI of the Rules of the House of Representatives.

RoLL CALL VOTES

Clause 3(b) of rule XIII of the Rules of the House of Representa-
tives requires the Committee Report to include for each record vote
on a motion to report the measure or matter and on any amend-
ments offered to the measure or matter the total number of votes
for and against and the names of the Members voting for and
against.
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Date:9/14/23

COMMITTEE ON EDUCATION AND THE WORKFORCE RECORD OF COMMITTEE VOTE

Rolt Call: 7 Bill: HR. 5337 Amendment Number:  n/a
Disposition: Failed by a Full Committee Roll Call Vote (19-23)

Sponsor/Amendment: Rep. Scott/ PV_D_ANS

Name & State Aye No Vg‘:;g Name & State Aye No V{;’g;g

Mrs. FOXX (NC) (Chairwoman) X Mr. SCOTT (VA) (Ranking) X
Mr. WILSON (SC) 28 Mr. GRIJALVA (AZ) X
Mr. THOMPSON (PA) X Mr. COURNTEY (CT) X
Mr. WALBERG (MD) K Mr. SABLAN (MP) X
Mr. GROTHMAN (WI) * Ms. WILSON (FL) X
Ms. STEFANIK (NY) X Ms. BONAMICI (OR) x
Mr. ALLEN (GA) X M. TAKANO (CA) 1S
Mr! BANKS (IN) A X Ms. ADAMS (NC) X
Mr. COMER (KY) X Mr. DESAULNIER (CA) X
Mr, SMUCKER (PA) X Mr. NORCROSS (NJ) X
Mr. OWENS (UT) X Ms. JAYAPAL (WA) x
Mr. GOOD (VA) X Ms. WILD (PA) X
Mrs. MCCLAIN (MD) X Ms. MCBATH (GA) X
Mrs. MILLER (IL) X Mrs. HAYES (CT) X
Mis. STEEL (CA) X Ms. OMAR (MN) x
Mr. ESTES (KS) X Ms. STEVENS (MD) x
Ms. LETLOW (LA) X Ms. LEGER FERNANDEZ (M) X
Mr. KILEY (CA) % Ms. MANNING (NC) X
Mr. BEAN (FL) X Mr. MRVAN (IN) X
Mr. BURLISON (MO) X Mr. BOWMAN (NY) X
Mr. MORAN (TX) X

Mr. JAMES (MD) X

Ms. CHAVEZ-DEREMER (OR) X

Mr. WILLIAMS (NY) X

Ms. HOUCHIN (IN) X

TOTALS: Ayes: 19 Nos:23 Not Voting:3

Total: 45/ Quorun::42 / Report:
(25R-20D)
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Date:9/14/23

COMMITTEE ON EDUCATION AND THE WORKFORCE RECORD OF COMMITTEE VOTE

Roll Call:8

Bill: HLR. 5337

Amendment Number:

Disposition: Adopted by a Full Committee Roll Call Vote (23-19)

Sponsor/Amendment: Rep. Foxx/ HOUCHI_008 MOTION TO REPORT

n/a

Name & State ae | Mo | o Name & State L B

Mrs. FOXX (NC) (Chairwoman)  [< Mr. SCOTT (VA) (Ranking) X
Mr. WILSON (SC) S Mr. GRIJALVA (AZ) 1S
Mr. THOMPSON (PA) K Mr. COURNTEY (CT) K
Mr. WALBERG (MJ) X Mr. SABLAN (MP) X
Mr. GROTHMAN (WI) X Ms. WILSON (FL) X
Ms. STEFANIK (NY) X Ms. BONAMICI (OR) X
Mr. ALLEN (GA) X Mr. TAKANO (CA) X
Mr. BANKS (IN) 3 Ms. ADAMS (NC) *
Mr. COMER (KY) Mr. DESAULNIER (CA) x
Mr. SMUCKER (PA) x Mz, NORCROSS (NJ) *
Mr. OWENS (UD) S Ms. JAYAPAL (WA) X
Mr. GOOD (VA) X Ms. WILD (PA) X
Mrs. MCCLAIN (MD) X Ms. MCBATH (GA)
Mrs. MILLER (IL) X Mrs. HAYES (CD X
Mrs. STEEL (CA) X Ms. OMAR (MN) <
Mr. ESTES (KS) X Ms. STEVENS (MD) X
Ms. LETLOW (LA) Ms. LEGER FERNANDEZ (NM) X
Mr. KILEY (CA) X Ms. MANNING (NC) X
Mr. BEAN (FL) X Mr. MRVAN (IN) X
Mr. BURLISON (MO) X Mr. BOWMAN (NY) X
Mr. MORAN (TX) X
Mr. JAMES (MI) X
Ms. CHAVEZ-DEREMER (OR) K
Mr. WILLIAMS (NY) X

X

Ms. HOUCHIN (IN)

TOTALS: Ayes: 23

Nos:19

Not Voting:3

Total: 45/ Quorum:42 / Report:

(23R-20D)
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STATEMENT OF GENERAL PERFORMANCE GOALS AND OBJECTIVES

In accordance with clause (3)(c) of House rule XIII, the goal of
H.R. 5337 is to protect the interests of the workforce in their bene-
fits provided under ERISA plans with respect to proxy voting.

DupPLICATION OF FEDERAL PROGRAMS

No provision of H.R. 5337 establishes or reauthorizes a program
of the Federal Government known to be duplicative of another Fed-
eral program, a program that was included in any report from the
Government Accountability Office to Congress pursuant to section
21 of Public Law 111-139, or a program related to a program iden-
tified in the most recent Catalog of Federal Domestic Assistance.

STATEMENT OF OVERSIGHT FINDINGS AND RECOMMENDATIONS OF
THE COMMITTEE

In compliance with clause 3(c)(1) of rule XIII and clause 2(b)(1)
of rule X of the Rules of the House of Representatives, the commit-
tee’s oversight findings and recommendations are reflected in the
body of this report.

REQUIRED COMMITTEE HEARING AND RELATED HEARINGS

In compliance with clause 3(c)(6) of rule XIII of the Rules of the
House of Representatives, the following hearing held during the
118th Congress was used to develop or consider H.R. 5337: “Exam-
ining the Policies and Priorities of the U.S. Department of Labor”.

NEW BUDGET AUTHORITY AND CBO COST ESTIMATE

With respect to the requirements of clause 3(c)(2) of rule XIII of
the Rules of the House of Representatives and section 308(a) of the
Congressional Budget Act of 1974 and with respect to requirements
of clause 3(c)(3) of rule XIII of the Rules of the House of Represent-
atives and section 402 of the Congressional Budget Act of 1974, the
Committee has received the following estimate for H.R. 5337 from
the Director of the Congressional Budget Office:



Changes in Spending
Change in the Deficit Subject to Appropriation
Over the 2023-2033 Period QOver the 2023-2028 Period
Bill ($ in Millions) {Outlays, $ in Millions) Mandate Effects?
H.R. 5337 0 * Yes
H.R. 5338 0 * Excluded
H.R. 5339 a * No
H.R. 5340 0 * Yes
* = between zero and $500,000.

Bill summaries: On September 14, 2023, the Committee on Edu-
cation and the Workforce ordered to be reported four bills related
to the investments of retirement plans. This document provides es-
timates for each piece of legislation.

Generally, the bills would:

e Change the standards that the fiduciaries of private pen-
sion plans must use when making investment decisions, in-
cluding decisions on whether and how to vote proxies and deci-
sions about selecting plan employees.

e Require plans to provide information to participants in-
vesting in brokerage windows, which allow participants to se-
lect from a broad variety of investments.

Background: Under the Employee Retirement Income Security
Act of 1974 (ERISA), fiduciaries of private pension plans must act
in the interest of plan participants, including when making invest-
ment decisions. The rule “Financial Factors in Selecting Plan In-
vestments,” issued on November 13, 2020, required fiduciaries to
make investment decisions based solely on “pecuniary factors.”
That rule included a “tiebreaker” standard, under which fiduciaries
could consider other benefits when “alternative investment options
are economically indistinguishable.” A related rule, “Fiduciary Du-
ties Regarding Proxy Voting and Shareholder Rights,” issued on
December 16, 2020, guided whether and how fiduciaries were to ex-
ercise proxy votes. That rule stated that fiduciaries must make
such decisions “for the exclusive purpose of providing benefits to
participants.”

On December 1, 2022, the Department of Labor (DOL) issued a
new rule, “Prudence and Loyalty in Selecting Plan Investments
and Exercising Shareholder Rights,” which clarified how plan fidu-
ciaries may consider climate change and other environmental, so-
cial, or governance (commonly referred to as ESG) factors when
making investment decisions. Under the new regulation, fiduciaries
may consider “the economic effects of climate change and other en-
vironmental, social, or governance factors,” but investment deci-
sions “may not subordinate the interests of the participants and
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beneficiaries in their retirement income or financial benefits under
the plan to other objectives, and may not sacrifice investment re-
turn or take on additional investment risk.”

For additional background, see CBO’s estimate of H.J. Res. 30,
which disapproved the 2022 rule. The resolution was approved by
t}flfe Congress but vetoed by the President, so that rule remains in
effect.

Estimated Federal cost: The costs of the legislation fall within
budget function 600 (income security).

Basis of estimate: CBO and the staff of the Joint Committee on
Taxation (JCT) estimate that none of the bills would affect ex-
pected revenues or net direct spending. CBO estimates that imple-
menting each of the bills would affect spending subject to appro-
priation. This cost estimate does not include any effects of inter-
action among the bills. If all four bills were combined and enacted
as a single piece of legislation, CBO expects that the net difference
in estimated costs would be insignificant.

H.R. 5337, the Retirement Proxy Protection Act, would specify
plans’ obligations relating to proxy voting. It would reinstate many
of the provisions included in the December 2020 rule “Fiduciary
Duties Regarding Proxy Voting and Shareholder Rights.”

H.R. 5338, the No Discrimination in My Benefits Act, would re-
quire that any selection of plan employees or service providers be
made “without regard to race, color, religion, sex, or national ori-

in.”

H.R. 5339, the RETIRE Act, would reinstate many of the provi-
sions in the November 2020 rule “Financial Factors in Selecting
Plan Investments.”

H.R. 5340, the Providing Complete Information to Retirement In-
vestors Act, would require the provision of additional information
to plan participants before they select nonstandard investments. In
self-directed pension plans, such as 401(k)s, participants generally
select from a menu of designated investment alternatives offered
by the plan. Some plans also offer “brokerage windows,” which
allow participants access to a broad variety of investments.

Direct spending and revenues: Enacting H.R. 5337, H.R. 5338, or
H.R. 5339 could affect federal revenues if the amount that individ-
uals or employers contribute to tax-preferred plans changed. Addi-
tionally, premiums (which are recorded as offsetting receipts and
reduce direct spending) received by the Pension Benefit Guaranty
Corporation could be affected because those premiums are based in
part on the amount of plan assets.

However, because fiduciaries must maximize investment per-
formance, CBO and JCT do not expect H.R. 5337, H.R. 5338, or
H.R. 5339 to substantially affect investment outcomes. Projections
of investment returns are inherently uncertain, but we expect an
equally likely chance of small increases or small decreases in fed-
eral revenues and outlays stemming from this resolution. The new
rule may induce individual employers and workers to raise or lower
their pension contributions, but CBO and JCT project that total
contributions will not change and thus there would be no effect on
expected revenues and net direct spending.

Under H.R. 5340, plans would be required to warn participants
in brokerage windows about the extra potential risk associated
with those investents. CBO and JCT do not expect H.R. 5340 to
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significantly change participants’ investment choices, and to the ex-
tent that they do change, we expect an equally likely chance of
small increases or small decreases in federal revenues and outlays.

Spending subject to appropriation: CBO estimates that each of
the bills would increase spending subject to appropriation by insig-
nificant amounts, less than $500,000 over the 2023—2028 period.
The administrative burden on DOL to issue the regulations associ-
ated with the legislation would be minimal. Based on experience
with similar changes, CBO estimates that administrative costs
would be insignificant. Any such spending would be subject to the
availability of appropriated funds.

Pay-As-You-Go considerations: None.

Increase in long-term net direct spending and deficits: None.

Mandates: H.R. 5337 would impose a private-sector mandate as
defined in the Unfunded Mandates Reform Act (UMRA) by prohib-
iting ERISA plan fiduciaries from prioritizing a non-pecuniary ob-
jective when exercising shareholder rights. CBO estimates that the
cost of the mandate would not exceed the private-sector threshold
established in UMRA ($198 million in 2023, adjusted annually for
Enﬂation). The bill would not impose any intergovernmental man-

ates.

CBO has not reviewed H.R. 5338 for intergovernmental or pri-
vate-sector mandates. Section 4 of UMRA excludes from the appli-
cation of that act any legislative provisions that would establish or
enforce statutory rights prohibiting discrimination. CBO has deter-
mined that this legislation falls within that exclusion because it
would prohibit discrimination in hiring or retaining personnel
based on race, color, religion, sex, or national origin.

H.R. 5339 would not impose any private-sector or intergovern-
mental mandates as defined in UMRA.

H.R. 5340 would impose a private-sector mandate as defined in
UMRA by requiring pension plans that offer brokerage windows to
warn participants of potential risk associated with alternative in-
vestments. Because of the small burden associated with providing
an additional warning, CBO estimates that the cost of the mandate
would not exceed the private-sector threshold established in UMRA
($198 million in 2023, adjusted annually for inflation). The bill
would not impose any intergovernmental mandates.

Estimate prepared by: Federal costs: Noah Meyerson; Federal
revenues: Staff of the Joint Committee on Taxation; Mandates:
Staff of the Joint Committee on Taxation and Andrew Laughlin.

Estimate reviewed by: Justin Humphrey, Chief, Finance, Hous-
ing, and Education Cost Estimates Unit; Kathleen FitzGerald,
Chief, Public and Private Mandates Unit; H. Samuel Papenfuss,
Deputy Director of Budget Analysis.

Estimate approved by: Phillip L. Swagel, Director, Congressional
Budget Office.

COMMITTEE COST ESTIMATE

Clause 3(d)(1) of rule XIII of the Rules of the House of Rep-
resentatives requires an estimate and a comparison of the costs
that would be incurred in carrying out H.R. 5337. However, clause
3(d)(2)(B) of that rule provides that this requirement does not
apply when, as with the present report, the committee adopts as
its own the cost estimate of the bill prepared by the Director of the
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Congressional Budget Office under section 402 of the Congressional
Budget Act.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (new matter is printed in italics
and existing law in which no change is proposed is shown in
roman):

EMPLOYEE RETIREMENT INCOME SECURITY ACT OF
1974

* * % & * * *k

TITLE I—PROTECTION OF EMPLOYEE BENEFIT RIGHTS

* * *k & * * *k

SUBTITLE B—REGULATORY PROVISIONS
ES * ES ES ES * ES

PART 4—FIDUCIARY RESPONSIBILITY
£ * ES ES £ * ES

FIDUCIARY DUTIES

SEC. 404. (a)(1) Subject to sections 403(c) and (d), 4042, and
4044, a fiduciary shall discharge his duties with respect to a plan
solely in the interest of the participants and beneficiaries and—

(A) for the exclusive purpose of:

(i) providing benefits to participants and their bene-
ficiaries; and

1(ii) defraying reasonable expenses of administering the
plan;

(B) with the care, skill, prudence, and diligence under the
circumstances then prevailing that a prudent man acting in a
like capacity and familiar with such matters would use in the
conduct of an enterprise of a like character and with like aims;

(C) by diversifying the investments of the plan so as to mini-
mize the risk of large losses, unless under the circumstances
it is clearly prudent not to do so; and

(D) in accordance with the documents and instruments gov-
erning the plan insofar as such documents and instruments
are consistent with the provisions of this title and title IV.

(2) In the case of an eligible individual account plan (as defined
in section 407(d)(3)), the diversification requirement of paragraph
(1)(C) and the prudence requirement (only to the extent that it re-
quires diversification) of paragraph (1)(B) is not violated by acquisi-
tion or holding of qualifying employer real property or qualifying
employer securities (as defined in section 407(d)(4) and (5)).

(b) Except as authorized by the Secretary by regulation, no fidu-
ciary may maintain the indicia of ownership of any assets of a plan
outside the jurisdiction of the district courts of the United States.

(c)(1)(A) In the case of a pension plan which provides for indi-
vidual accounts and permits a participant or beneficiary to exercise
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control over assets in his account, if a participant or beneficiary ex-
ercises control over the assets in his account (as determined under
regulations of the Secretary)—

(i) such participant or beneficiary shall not be deemed to be
a fiduciary by reason of such exercise, and

(i1) no person who is otherwise a fiduciary shall be liable
under this part for any loss, or by reason of any breach, which
results from such participant’s or beneficiary’s exercise of con-
trol, except that this clause shall not apply in connection with
such participant or beneficiary for any blackout period during
which the ability of such participant or beneficiary to direct the
investment of the assets in his or her account is suspended by
a plan sponsor or fiduciary.

(B) If a person referred to in subparagraph (A)(ii) meets the re-
quirements of this title in connection with authorizing and imple-
menting the blackout period, any person who is otherwise a fidu-
ciary shall not be liable under this title for any loss occurring dur-
ing such period.

(C) For purposes of this paragraph, the term “blackout period”
has the meaning given such term by section 101(G)(7).

(2) In the case of a simple retirement account established
pursuant to a qualified salary reduction arrangement under
section 408(p) of the Internal Revenue Code of 1986, a partici-
pant or beneficiary shall, for purposes of paragraph (1), be
treated as exercising control over the assets in the account
upon the earliest of—

(A) an affirmative election among investment options
with respect to the initial investment of any contribution,
(B) a rollover to any other simple retirement account or
individual retirement plan, or
(C) one year after the simple retirement account is es-
tablished.
No reports, other than those required under section 101(g),
shall be required with respect to a simple retirement account
established pursuant to such a qualified salary reduction ar-
rangement.

(3) In the case of a pension plan which makes a transfer to
an individual retirement account or annuity of a designated
trustee or issuer under section 401(a)(31)(B) of the Internal
Revenue Code of 1986, the participant or beneficiary shall, for
purposes of paragraph (1), be treated as exercising control over
the assets in the account or annuity upon—

(A) the earlier of—
(i) a rollover of all or a portion of the amount to an-
other individual retirement account or annuity; or
(i1) one year after the transfer is made; or
(B) a transfer that is made in a manner consistent with
guidance provided by the Secretary.

(4)(A) In any case in which a qualified change in investment
options occurs in connection with an individual account plan,
a participant or beneficiary shall not be treated for purposes of
paragraph (1) as not exercising control over the assets in his
account in connection with such change if the requirements of
subparagraph (C) are met in connection with such change.
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(B) For purposes of subparagraph (A), the term “qualified
change in investment options” means, in connection with an in-
dividual account plan, a change in the investment options of-
fered to the participant or beneficiary under the terms of the
plan, under which—

(i) the account of the participant or beneficiary is reallo-
cated among one or more remaining or new investment op-
tions which are offered in lieu of one or more investment
options offered immediately prior to the effective date of
the change, and

(ii) the stated characteristics of the remaining or new in-
vestment options provided under clause (i), including char-
acteristics relating to risk and rate of return, are, as of im-
mediately after the change, reasonably similar to those of
the existing investment options as of immediately before
the change.

(C) The requirements of this subparagraph are met in con-
nection with a qualified change in investment options if—

(i) at least 30 days and no more than 60 days prior to
the effective date of the change, the plan administrator
furnishes written notice of the change to the participants
and beneficiaries, including information comparing the ex-
isting and new investment options and an explanation
that, in the absence of affirmative investment instructions
from the participant or beneficiary to the contrary, the ac-
count of the participant or beneficiary will be invested in
the manner described in subparagraph (B),

(i1) the participant or beneficiary has not provided to the
plan administrator, in advance of the effective date of the
change, affirmative investment instructions contrary to the
change, and

(iii) the investments under the plan of the participant or
beneficiary as in effect immediately prior to the effective
date of the change were the product of the exercise by such
participant or beneficiary of control over the assets of the
account within the meaning of paragraph (1).

(5) DEFAULT INVESTMENT ARRANGEMENTS.—

(A) IN GENERAL.—For purposes of paragraph (1), a par-
ticipant or beneficiary in an individual account plan meet-
ing the notice requirements of subparagraph (B) shall be
treated as exercising control over the assets in the account
with respect to the amount of contributions and earnings
which, in the absence of an investment election by the par-
ticipant or beneficiary, are invested by the plan in accord-
ance with regulations prescribed by the Secretary. The reg-
ulations under this subparagraph shall provide guidance
on the appropriateness of designating default investments
that include a mix of asset classes consistent with capital
preservation or long-term capital appreciation, or a blend
of both.

(B) NOTICE REQUIREMENTS.—

(i) IN GENERAL.—The requirements of this subpara-
graph are met if each participant or beneficiary—

(I) receives, within a reasonable period of time

before each plan year, a notice explaining the em-
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ployee’s right under the plan to designate how
contributions and earnings will be invested and
explaining how, in the absence of any investment
election by the participant or beneficiary, such
contributions and earnings will be invested, and

(IT) has a reasonable period of time after receipt
of such notice and before the beginning of the plan
year to make such designation.

(ii) FORM OF NOTICE.—The requirements of clauses
(1) and (i1) of section 401(k)(12)(D) of the Internal Rev-
enue Code of 1986 shall apply with respect to the no-
tices described in this subparagraph.

(6) DEFAULT INVESTMENT ARRANGEMENTS FOR A PENSION-
LINKED EMERGENCY SAVINGS ACCOUNT.—For purposes of para-
graph (1), a participant in a pension-linked emergency savings
account shall be treated as exercising control over the assets
in the account with respect to the amount of contributions and
earnings which are invested in accordance with section
801(c)(1)(A)Gii).

(d)(1) If, in connection with the termination of a pension plan
which is a single-employer plan, there is an election to establish or
maintain a qualified replacement plan, or to increase benefits, as
provided under section 4980(d) of the Internal Revenue Code of
1986, a fiduciary shall discharge the fiduciary’s duties under this
title and title IV in accordance with the following requirements:

(A) In the case of a fiduciary of the terminated plan, any re-
quirement—

(1) under section 4980(d)(2)(B) of such Code with respect
to the transfer of assets from the terminated plan to a
qualified replacement plan, and

(i1) under section 4980(d)(2)(B)(ii) or 4980(d)(3) of such
Code with respect to any increase in benefits under the
terminated plan.

(B) In the case of a fiduciary of a qualified replacement plan,
any requirement—

(1) under section 4980(d)(2)(A) of such Code with respect
to participation in the qualified replacement plan of active
participants in the terminated plan,

(i1) under section 4980(d)(2)(B) of such Code with respect
to the receipt of assets from the terminated plan, and

(ii1)) under section 4980(d)(2)(C) of such Code with re-
spect to the allocation of assets to participants of the quali-
fied replacement plan.

(2) For purposes of this subsection—

(A) any term used in this subsection which is also used in
section 4980(d) of the Internal Revenue Code of 1986 shall
have the same meaning as when used in such section, and

(B) any reference in this subsection to the Internal Revenue
Code of 1986 shall be a reference to such Code as in effect im-
mediately after the enactment of the Omnibus Budget Rec-
onciliation Act of 1990.

(e) SAFE HARBOR FOR ANNUITY SELECTION.—

(1) IN GENERAL.—With respect to the selection of an insurer
for a guaranteed retirement income contract, the requirements
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of subsection (a)(1)(B) will be deemed to be satisfied if a fidu-
ciary—

(A) engages in an objective, thorough, and analytical
search for the purpose of identifying insurers from which
to purchase such contracts;

(B) with respect to each insurer identified under sub-
paragraph (A)—

(i) considers the financial capability of such insurer
to satisfy its obligations under the guaranteed retire-
ment income contract; and

(i) considers the cost (including fees and commis-
sions) of the guaranteed retirement income contract of-
fered by the insurer in relation to the benefits and
product features of the contract and administrative
services to be provided under such contract; and

(C) on the basis of such consideration, concludes that—

(i) at the time of the selection, the insurer is finan-
cially capable of satisfying its obligations under the
guaranteed retirement income contract; and

(i1) the relative cost of the selected guaranteed re-
tirement income contract as described in subpara-
graph (B)(ii) is reasonable.

(2) FINANCIAL CAPABILITY OF THE INSURER.—A fiduciary will
be deemed to satisfy the requirements of paragraphs (1)(B)(i)
and (1)(C)(1) if—

(A) the fiduciary obtains written representations from
the insurer that—

(i) the insurer is licensed to offer guaranteed retire-
ment income contracts;

(i1) the insurer, at the time of selection and for each
of the immediately preceding 7 plan years—

(I) operates under a certificate of authority from
the insurance commissioner of its domiciliary
State which has not been revoked or suspended;

(IT) has filed audited financial statements in ac-
cordance with the laws of its domiciliary State
under applicable statutory accounting principles;

(IIT) maintains (and has maintained) reserves
which satisfies all the statutory requirements of
all States where the insurer does business; and

(IV) is not operating under an order of super-
vision, rehabilitation, or liquidation;

(iii) the insurer undergoes, at least every 5 years, a
financial examination (within the meaning of the law
of its domiciliary State) by the insurance commissioner
of the domiciliary State (or representative, designee,
or other party approved by such commissioner); and

(iv) the insurer will notify the fiduciary of any
change in circumstances occurring after the provision
of the representations in clauses (1), (ii), and (1ii) which
would preclude the insurer from making such rep-
resentations at the time of issuance of the guaranteed
retirement income contract; and

(B) after receiving such representations and as of the
time of selection, the fiduciary has not received any notice
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described in subparagraph (A)(iv) and is in possession of
no other information which would cause the fiduciary to
question the representations provided.

(3) NO REQUIREMENT TO SELECT LOWEST COST.—Nothing in
this subsection shall be construed to require a fiduciary to se-
lect the lowest cost contract. A fiduciary may consider the
value of a contract, including features and benefits of the con-
tract and attributes of the insurer (including, without limita-
tion, the insurer’s financial strength) in conjunction with the
cost of the contract.

(4) TIME OF SELECTION.—

(A) IN GENERAL.—For purposes of this subsection, the
time of selection is—

(1) the time that the insurer and the contract are se-
lected for distribution of benefits to a specific partici-
pant or beneficiary; or

(i) if the fiduciary periodically reviews the con-
tinuing appropriateness of the conclusion described in
paragraph (1)(C) with respect to a selected insurer,
taking into account the considerations described in
such paragraph, the time that the insurer and the con-
tract are selected to provide benefits at future dates to
participants or beneficiaries under the plan.

Nothing in the preceding sentence shall be construed to re-
quire the fiduciary to review the appropriateness of a se-
lection after the purchase of a contract for a participant or
beneficiary.

(B) PERIODIC REVIEW.—A fiduciary will be deemed to
have conducted the periodic review described in subpara-
graph (A)(ii) if the fiduciary obtains the written represen-
tations described in clauses (i), (ii), and (iii) of paragraph
(2)(A) from the insurer on an annual basis, unless the fidu-
ciary receives any notice described in paragraph (2)(A)(iv)
or otherwise becomes aware of facts that would cause the
fiduciary to question such representations.

(5) LIMITED LIABILITY.—A fiduciary which satisfies the re-
quirements of this subsection shall not be liable following the
distribution of any benefit, or the investment by or on behalf
of a participant or beneficiary pursuant to the selected guaran-
teed retirement income contract, for any losses that may result
to the participant or beneficiary due to an insurer’s inability to
satisfy its financial obligations under the terms of such con-
tract.

(6) DEFINITIONS.—For purposes of this subsection—

(A) INSURER.—The term “insurer” means an insurance
company, insurance service, or insurance organization, in-
cluding affiliates of such companies.

(B) GUARANTEED RETIREMENT INCOME CONTRACT.—The
term “guaranteed retirement income contract” means an
annuity contract for a fixed term or a contract (or provi-
sion or feature thereof) which provides guaranteed benefits
annually (or more frequently) for at least the remainder of
the life of the participant or the joint lives of the partici-
pant and the participant’s designated beneficiary as part of
an individual account plan.
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(f) EXERCISE OF SHAREHOLDER RIGHTS.—

(1) AUTHORITY TO EXERCISE SHAREHOLDER RIGHTS.—

(A) IN GENERAL.—The fiduciary duty to manage plan as-
sets that are shares of stock includes the management of
shareholder rights appurtenant to those shares, including
the right to vote proxies. When deciding whether to exercise
a shareholder right and in exercising such right, including
the voting of proxies, a fiduciary must act prudently and
solely in the interests of participants and beneficiaries and
for the exclusive purpose of providing benefits to partici-
pants and beneficiaries and defraying the reasonable ex-
penses of administering the plan. The fiduciary duty to
manage shareholder rights appurtenant to shares of stock
does not require the voting of every proxy or the exercise of
every shareholder right.

(B) ExCEPTION.—This subsection shall not apply to vot-
ing, tender, and similar rights with respect to securities
that are passed through pursuant to the terms of an indi-
vidual account plan to participants and beneficiaries with
accounts holding such securities.

(2) REQUIREMENTS FOR EXERCISE OF SHAREHOLDER RIGHTS.—
A fiduciary, when deciding whether to exercise a shareholder
right and when exercising a shareholder right—

(A) shall—

(i) act solely in accordance with the economic interest
of the plan and its participants and beneficiaries;

(it) consider any costs involved;

(iit) evaluate material facts that form the basis for
any particular proxy vote or exercise of shareholder
rights; and

(iv) maintain a record of any proxy vote, proxy voting
activity, or other exercise of a shareholder right, in-
cluding any attempt to influence management; and

(B) shall not subordinate the interests of participants and
beneficiaries in their retirement income or financial benefits
under the plan to any non-pecuniary objective, or promote
non-pecuniary benefits or goals unrelated to those financial
interests of the plan’s participants and beneficiaries.

(3) MONITORING.—A fiduciary shall exercise prudence and
diligence in the selection and monitoring of a person, if any, se-
lected to advise or otherwise assist with the exercise of share-
holder rights, including by providing research and analysis,
recommendations on exercise of proxy voting or other share-
holder rights, administrative services with respect to voting
proxies, and recordkeeping and reporting services.

(4) INVESTMENT MANAGERS AND PROXY ADVISORY FIRMS.—
Where the authority to vote proxies or exercise other shareholder
rights has been delegated to an investment manager pursuant
to section 403(a), or a proxy voting advisory firm or other per-
son who performs advisory services as to the voting of proxies
or the exercise of other shareholder rights, a responsible plan fi-
duciary shall prudently monitor the proxy voting activities of
such investment manager or advisory firm and determine
whether such activities are in compliance with paragraphs (1)

and (2).



26

(5) VOTING POLICIES.—

(A) IN GENERAL.—In deciding whether to vote a proxy
pursuant to this subsection, the plan fiduciary may adopt
a proxy voting policy, including a safe harbor proxy voting
policy described in subparagraph (B), providing that the
authority to vote a proxy shall be exercised pursuant to spe-
cific parameters designed to serve the economic interest of
the plan.

(B) SAFE HARBOR VOTING POLICY.—With respect to a deci-
sion not to vote a proxy, a fiduciary shall satisfy the fidu-
ciary responsibilities under this subsection if such fiduciary
a;liopts and is following a safe harbor proxy voting policy
that—

(i) limits voting resources to particular types of pro-
posals that the fiduciary has prudently determined are
substantially related to the business activities of the
issuer or are expected to have a material effect on the
value of the plan investment; or

(ii) establishes that the fiduciary will refrain from
voting on proposals or particular types of proposals
when the assets of a plan invested in the issuer relative
to the total assets of such plan are below 5 percent (or,
in the event such assets are under management, when
the assets under management invested in the issuer are
below 5 percent of the total assets under management).

(C) EXCEPTION.—No proxy voting policy adopted pursu-
ant to this paragraph shall preclude a fiduciary from sub-
mitting a proxy vote when the fiduciary determines that the
matter being voted on is expected to have a material eco-
nomic effect on the investment performance of a plan’s port-
folio (or the investment performance of assets under man-
agement in the case of an investment manager); provided,
however, that in all cases compliance with a safe harbor
voting policy shall be presumed to satisfy fiduciary respon-
sibilities with respect to decisions not to vote.

(6) REVIEW.—A fiduciary shall periodically review any policy
adopted under this subsection.

* * * * * * *



MINORITY VIEWS
INTRODUCTION

H.R. 5337, the Retirement Proxy Protection Act, amends the Em-
ployee Retirement Income Security Act of 1974 (ERISA)! to codify
a Trump Administration regulation regarding proxy voting and
shareholder rights.2 The Trump-era rule, which lacked a sound pol-
icy rationale and perpetuated a bias against environmental, social,
governance (ESG) investing, sought to disenfranchise retirement
plan fiduciaries from exercising their shareholder rights on behalf
of workers. H.R. 5338 is opposed by organizations such as the
AFL-CIO, Americans for Financial Reform, and US SIF: The
Forum for Sustainable and Responsible Investment (US SIF).

CONTEXT FOR H.R. 5337 AND BACKGROUND ON THE TRUMP
ADMINISTRATION’S FLAWED VIEWS ON ESG

Retirement savings plans covered by ERISA likely have stocks as
part of their investment portfolios.? Stock ownership provides an
investor with certain shareholder rights, often including the right
to vote on matters of corporate governance (e.g., electing the board
of directors, executive compensation, shareholder proposals on
ESG-related issues). ERISA pension plans often amass large
amounts of stock in companies on behalf of workers invested in the
plan. There has been a long-standing principle under ERISA that
appropriate management of funds includes fiduciaries exercising
shareholder rights and voting by proxy for individual investors on
these corporate governance matters.

The voting of proxies is not an arbitrary exercise, but rather an
economically important mechanism for shareholders to monitor and
hold company management accountable and enhance long-term
value of plan assets. For example, in the years since the scandal
at WorldCom, a telecommunications corporation whose executives
engaged in massive accounting fraud, it has become a common un-
derstanding that prudent corporate governance practices can miti-
gate the risk such malfeasance goes unnoticed. Proxy voting plays
a pivotal role in enhancing investment returns by improving cor-
gorate accountability and potentially reducing the risk of wrong-

oing.

Over decades, the Department of Labor (DOL) has periodically
issued guidance on proxy voting issues yet has consistently af-
firmed that ERISA’s fiduciary duties of loyalty and prudence apply

129 U.S.C. §1104.

2 Fiduciary Duties Regarding Proxy Voting and Shareholder Rights, 85 Fed. Reg. 81658, (Dec.
16, 2020), [hereinafter 2020 Final Rule], https:/www.govinfo.gov/app/details/FR-202012-16/2020-
27465.

3See John. J. Topoleski & Elizabeth A. Myers, Cong. Rsch. Serv., IF12362, Department of
Labor Guidance and Regulations on the Exercise of Shareholder Rights by Private-Sector Pen-
sion Plans (2023), https://crsreports.congress.gov/product/details?prodcode=1F12362.

(27)
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to proxy voting by pension and employee benefit plans.4 This is be-
cause the exercise of shareholder rights is key to ensuring manage-
ment’s accountability to the shareholders that own the company, in
this case retirement plan investors.

In 2020, the Trump Administration proposed a rule on proxy vot-
ing that overturned such long-standing guidance. The rule was
based on a flawed premise that there is a “persistent misunder-
standing among stakeholders that ERISA fiduciaries are required
to vote all proxies.”5 BlackRock, the world’s largest asset manager,
submitted a comment letter raising concerns with the premise of
the Trump-era proxy voting rule, among other issues. Specifically,
BlackRock noted that “fiduciaries do not believe that they are re-
quired to vote all proxies; rather, they have concluded that under
most circumstances, voting proxies is in the long-term economic in-
terests of plan participants and beneficiaries.”¢ Many other stake-
holders agreed. According to the Interfaith Center on Corporate Re-
sponsibility, which is a broad coalition of institutional investors col-
lectively representing over $500 billion in invested capital, “[n]o

evidence appears . . . supporting the notion that fiduciaries are
confused about their obligations with respect to proxy voting.” 7
The Trump-era DOL also claimed “some fiduciaries . . . may be

acting in ways that unwittingly allow plan assets to be used to sup-
port or pursue proxy proposals for environmental, social, or public
policy agendas that have no connection to increasing the value of
investments . . .”8 This claim reflected the Trump Administra-
tion’s assumption that shareholder proposals addressing ESG in-
vesting by definition do not have an economic impact on the value
of plan assets. This assumption is incorrect. Numerous retirement
stakeholders, including publicly traded companies, submitted com-
ments to DOL pointing out that it is often the case that voting
proxies on ESG-related issues is in the economic interests of retire-
ment savers. One organization explained that “[clonsideration of
ESG is a well-developed risk management strategy aimed at inte-
grating factors such as climate change and human capital manage-
ment that evidence shows have a material impact on asset prices,
especially when taking into account the risks that long-term, uni-
versal investors like pension plans face.” 9

H.R. 5337 CODIFIES A DEEPLY FLAWED TRUMP-ERA RULE

Notwithstanding many stakeholder concerns and opposition, the
Trump Administraiton finalized its proxy rule that imposed first-
of-its-kind restrictions on plan fiduciaries when it came to exer-
cising shareholder rights. The Trump-era proxy voting rule speci-

4See Letter from U.S. Dep’t of Lab. to Mr. Helmuth Fandl, Chrmn. of the Retirement Board
of Avon Products, Inc. (Feb. 23, 1988), 198 WL 897696 (“In general, the fiduciary act of man-
aging plan assets which are shares of corporate stock would include the voting of proxies appur-
tenant to those shares of stock.”). The Department subsequently restated this view in 1994 (In-
terpretive Bulletin 94-2); in 2008 (Interpretive Bulletin 2008-02); in 2016 (Interpretative Bul-
letin 2016-01); and in 2018 (Field Assistance Bulletin 2018-01).

52020 Final Rule, supra note 1, at 55222.

6 Comment No. EBSA-2020-0008-0297, at 3, https:/www.regulations.gov/comment/EBSA-
2020-0008-0297.

7Comment No. EBSA-2020-0008-0301, at 2, https:/www.regulations.gov/comment/EBSA-
2020-0008-0301.

82020 Final Rule, supra note 1, at 55222.

9 Comment No. EBSA-2020-0008-0227, at 2, https://www.regulations.gov/comment/EBSA-
2020-0008-02217.
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fied that fiduciaries were not required to vote on all proxies and
included two safe harbors that permitted fiduciaries to limit or re-
frain from voting in certain situations.1© The rule also imposed new
onerous recordkeeping requirements and monitoring obligations re-
garding the exercise of shareholder rights.

Taken together, the requirements of the Trump-era proxy voting
rule were seen by many as unnecessary and effectively
disenfranchising ERISA fiduciaries and ultimately reducing the
rights of retirement plan participants. To that same end, H.R. 5337
would “put a thumb on the scale against fiduciaries exercising
shareholder rights on behalf of workers whose deferred wages they
are responsible for managing for them, which would result in en-
hancing the power of public companies” management and decreas-
ing the say and power of workers in the companies they are in-
vested in.” 11

Had Committee Republicans held a legislative hearing on H.R.
5337, Committee Members could have heard testimony and asked
witnesses’ questions about the bill’s deterrent effect on fiduciaries’
exercising their shareholder rights. Unfortunately, Committee Re-
publicans failed to hold a legislative hearing on H.R. 5337 and in-
stead hastily marked up the bill shortly after it was introduced.

DEMOCRATIC AMENDMENT OFFERED DURING MARKUP OF H.R. 5337

Committee Democrats put forward one substitute amendment to
improve the bill. Offered by Ranking Member Scott (D-VA-3), this
amendment would have codified the Biden Administration’s proxy
voting rule.

Amendment Offered by Description Action taken

#2 Mr. Scott ..o Codifies the Biden Ad-  Defeated
ministration’s final
proxy voting rule.

Finalized in 2022, the Biden rule replaced the Trump-era rule
and codified DOL’s previously long-held view that a fiduciary’s re-
sponsibilities include voting proxies. The rule also corrected several
objectionable provisions of the Trump-era rule. For instance, it
eliminated the language from the Trump-era rule stating that fidu-
ciaries are not required to vote all proxies.12 It also eliminated the
Trump-era rule’s safe harbors permitting fiduciaries to limit or re-
frain from voting proxies in certain situations.13 The rule also put
an end to Trump-era rule’s recordkeeping requirements and moni-
toring obligations on proxy voting activities.14

Additionally, unlike the Trump-era rule, the Biden Administra-
tion’s rule (which addressed both proxy voting and ESG investing
generally) was popular and supported by individuals and stake-

102020 Final Rule, supra note 1.

11See Letter from Americans for Financial Reform to Chair Virginia Foxx and Ranking Mem-
ber Bobby Scott, H. Comm. on Educ. & the Workforce, Full Committee Markup, (Sept. 13, 2023),
at 4, https:/ourfinancialsecurity.org/wp-content/uploads/2023/09/9.13.23-CorporateGovernance-
Letter-of-Opposition-to-Anti-ESG-Bills.pdf.

12“Prudence and Loyalty in Selecting Plan Investments and Exercising Shareholder Rights,”
87 Fed. Reg. 73822-73886, (Dec. 1, 2022), https://www.govinfo.gov/content/pkg/FR-2022-12-01/
pdf/2022-25783.pdf.

13 Id. at 73849.

14 Jd. at 73845.
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holder groups. US SIF and other organizations conducted an anal-
ysis of the comments submitted to DOL on the Biden Administra-
tion’s proposed ESG and proxy voting rule. Of the over 22,000 com-
ments submitted by individuals, 97.4 percent were in support of
the proposed rule.'> And of the 144 letters submitted by institu-
tions—such as corporations, asset managers, financial firms, trade
groups, and labor organizations—83 percent were supportive, with
some recommending modifications.1® The amendment to codify this
rule failed on a party line vote.

CONCLUSION

H.R. 5337 would codify an unnecessary, unpopular, and unrea-
sonable Trump-era rule that curtailed the ability of plan fiduciaries
to vote on proxies to the detriment of retirement savers. For the
reasons stated above, Committee Democrats opposed H.R. 5337
when the Committee on Education and the Workforce considered it
on September 14, 2023. We urge the House of Representatives to
do the same.

ROBERT C. “BOBBY” SCOTT,
Ranking Member.

MARK DESAULNIER.

GREGORIO KiLiLI CAMACHO
SABLAN.

JAHANA HAYES.

HALEY M. STEVENS.

O

15 Eric Pitt, Ceres Accelerator for Sustainable Capital Markets, Bryan McGannon and Ginny
Brooks, US SIF: The Forum for Sustainable and Responsible Investment, Garbriel Malek,
Stephanie Jones, and Clare Staib-Kaufman, Environmental Defense Fund, Public comments
overwhelmingly support the US Labor Department proposed rule addressing the inclusion of ESG
criteria and proxy voting in ERISA-governed retirement plans, (Jan. 25, 2022), https:/
www.ussif.org/Files/Public_Policy/DOL_Comment Analysis 1.25.22.pdf.

16 Id. at 3.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue true
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck true
  /PDFX3Check false
  /PDFXCompliantPDFOnly true
  /PDFXNoTrimBoxError false
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier (CGATS TR 001)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <>
    /CHT <>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV <>
    /HUN <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF che devono essere conformi o verificati in base a PDF/X-1a:2001, uno standard ISO per lo scambio di contenuto grafico. Per ulteriori informazioni sulla creazione di documenti PDF compatibili con PDF/X-1a, consultare la Guida dell'utente di Acrobat. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 4.0 e versioni successive.)
    /JPN <>
    /KOR <>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die moeten worden gecontroleerd of moeten voldoen aan PDF/X-1a:2001, een ISO-standaard voor het uitwisselen van grafische gegevens. Raadpleeg de gebruikershandleiding van Acrobat voor meer informatie over het maken van PDF-documenten die compatibel zijn met PDF/X-1a. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 4.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents that are to be checked or must conform to PDF/X-1a:2001, an ISO standard for graphic content exchange.  For more information on creating PDF/X-1a compliant PDF documents, please refer to the Acrobat User Guide.  Created PDF documents can be opened with Acrobat and Adobe Reader 4.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /HighResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


		Superintendent of Documents
	2023-10-12T08:07:52-0400
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




