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The Committee on Financial Services, to whom was referred the
bill (H.R. 2627) to amend the Investment Company Act of 1940 to
prohibit limitations on closed-end companies investing in private
funds, and for other purposes, having considered the same, reports
favorably thereon with an amendment and recommends that the
bill as amended do pass.

The amendment is as follows:

Strike all after the enacting clause and insert the following:

SECTION 1. SHORT TITLE.
This Act may be cited as the “Increasing Investor Opportunities Act”.
SEC. 2. CLOSED-END COMPANY AUTHORITY TO INVEST IN PRIVATE FUNDS.

(a) IN GENERAL.—Section 5 of the Investment Company Act of 1940 (15 U.S.C.
80a-5) is amended by adding at the end the following:
“(d) CLOSED-END COMPANY AUTHORITY TO INVEST IN PRIVATE FUNDS.—

“(1) IN GENERAL.—Except as otherwise prohibited or restricted by this Act (or
any rule issued under this Act), the Commission may not prohibit or otherwise
limit a closed-end company from investing any or all of the assets of the closed-
end company in securities issued by private funds.

“(2) OTHER RESTRICTIONS ON COMMISSION AUTHORITY.—

“(A) IN GENERAL.—Except as otherwise prohibited or restricted by this
Act (or any rule issued under this Act) or to the extent permitted by sub-
paragraph (B), the Commission may not impose any condition on, restrict,
or otherwise limit—

“(1) the offer to sell, or the sale of, securities issued by a closed-end
company that invests, or proposes to invest, in securities issued by pri-
vate funds; or

“(i1) the listing of the securities of a closed-end company described in
clause (i) on a national securities exchange.

“(B) UNRELATED RESTRICTIONS.—The Commission may impose a condition
on, restrict, or otherwise limit an activity described in clause (i) or (ii) of
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subparagraph (A) if that condition, restriction or limitation is unrelated to
the underlying characteristics of a private fund or the status of a private
fund as a private fund.

“(3) ApPLICATION.—Notwithstanding section 6(f), this subsection shall also
apply to a closed-end company that elects to be treated as a business develop-
ment company pursuant to section 54.”.

(b) DEFINITION OF PRIVATE FUND.—Section 2(a) of the Investment Company Act
of 1940 (15 U.S.C. 80a—2(a)) is amended by adding at the end the following:

“(55) The term ‘private fund’ has the meaning given in section 202(a) of the
Investment Advisers Act of 1940 (15 U.S.C. 80b—2(a)).”.

(c) TREATMENT BY NATIONAL SECURITIES EXCHANGES.—Section 6 of the Securities
Exchange Act of 1934 (15 U.S.C. 78f) is amended by adding at the end the following:

“(m)(1) Except as otherwise prohibited or restricted by rules of the exchange that
are consistent with section 5(d) of the Investment Company Act of 1940 (15 U.S.C.
80a-5(d)), an exchange may not prohibit, condition, restrict, or impose any other
limitation on the listing or trading of the securities of a closed-end company when
the closed-end company invests, or may invest, some or all of the assets of the
closed-end company in securities issued by private funds.

“(2) In this paragraph—

“(A) the term ‘closed-end company’—

“(i) has the meaning given the term in section 5(a) of the Investment
Company Act of 1940 (15 U.S.C. 80a—5(a)); and

“(i1) includes a closed-end company that elects to be treated as a business
development company pursuant to section 54 of the Investment Company
Act of 1940 (15 U.S.C. 80a-53); and

“(B) the term ‘private fund’ has the meaning given the term in section 2(a)
of the Investment Company Act of 1940 (15 U.S.C. 80a—2(a))).”.

(d) INVESTMENT LIMITATION.—Section 3(c) of the Investment Company Act of 1940
(15 U.S.C. 80a—-3(c)) is amended—

(1) in paragraph (1), in the matter preceding subparagraph (A), in the second
sentence, by striking “subparagraphs (A)(i) and (B)(i)” and inserting “subpara-
graphs (A)(1), (B)d), and (C)”; and

(2) in paragraph (7)(D), by striking “subparagraphs (A)(i) and (B)(i)” and in-
serting “subparagraphs (A)(1), (B)(1), and (C)”.

(e) RULES OF CONSTRUCTION.—

(1) Nothing in this Act or the amendments made by this Act may be con-
strued to limit or amend any fiduciary duty owed to a closed-end company (as
defined in section 5(a)(2) of the Investment Company Act of 1940 (15 U.S.C.
80a-5(a)(2))) or by an investment adviser (as defined under section 2(a) of the
Investment Company Act of 1940 (15 U.S.C. 80a—2(a))) to a closed-end company.

(2) Nothing in this Act or the amendments made by this Act may be con-
strued to limit or amend the valuation, liquidity, or redemption requirements
or obligations of a closed-end company (as defined in section 5(a)(2) of the In-
vestment Company Act of 1940 (15 U.S.C. 80a-5(a)(2))) as required by the In-
vestment Company Act of 1940.

PURPOSE AND SUMMARY

Introduced on April 13, 2023, by Representative Ann Wagner,
H.R. 2627, the Increasing Investor Opportunities Act, would amend
the Investment Company Act of 1940 and remove an SEC staff-
level position that places an arbitrary limit on the amount of assets
a closed-end fund may invest in private funds.

BACKGROUND AND NEED FOR LEGISLATION

Approximately three million retail investors rely on closed-end
funds (CEFs) as an important source of retirement savings and in-
vestment opportunities. These funds are strictly regulated and pro-
fessionally managed investment vehicles that are treated as sophis-
ticated investors and can invest freely in privately offered invest-
ments that retail investors typically cannot access. These funds
regularly invest in privately offered assets that may be illiquid,
such as repurchase agreements, derivatives, certain municipal se-
curities, and institutional debt. The funds can also invest in private
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funds. However, the SEC staff limits those investments to 15 per-
cent of the fund’s net assets, unless the fund only offers its shares
to accredited investors with minimum initial purchases of at least
$25,000. To increase retail investor exposure to private markets
while maintaining investor protections, H.R. 2627 would amend the
Investment Company Act of 1940 and remove the SEC staff-level
position that places an arbitrary limit on the amount of assets a
CEF may invest in private funds.

HEARING

Pursuant to clause 3(c)(6) of rule XIII, the following hearing was
used to develop H.R. 2627: The Subcommittee on Capital Markets
of the Committee on Financial Services held a hearing on February
8, 2023, titled “Sophistication or Discrimination? How the Accred-
ited Investor Definition Unfairly Limits Investment Access for the
Non-wealthy and the Need for Reform.”

COMMITTEE CONSIDERATION

The Committee on Financial Services met in open session on
May 24, 2023, and ordered H.R. 2627 to be reported favorably to
the House as amended by a recorded vote of 37 ayes to 11 nays
(Record vote no. FC—68), a quorum being present. Before the ques-
tion was called to order the bill favorably reported, the Committee
adopted an amendment in the nature of a substitute offered by Ms.
Wagner by voice vote.

COMMITTEE VOTES

Clause 3(b) of rule XIII of the Rules of the House of Representa-
tives requires the Committee to list the record votes on the order
to report legislation and amendments thereto. H.R. 2627 was or-
dered reported favorably to the House as amended by a recorded
vote of 37 ayes to 11 nays (Record vote no. FC-68), a quorum being
present.
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COMMITTEE OVERSIGHT FINDINGS

Pursuant to clause 3(c) of rule XIII of the Rules of the House of
Representatives, the findings and recommendations of the Com-
mittee, based on oversight activities under clause 2(b)(1) of rule X
of the Rules of the House of Representatives, are incorporated in
the descriptive portions of this report.

PERFORMANCE GOALS AND OBJECTIVES

Pursuant to clause (c)(4) of rule XIII of the Rules of the House
of Representatives, the goal of H.R. 2627 is to amend the Invest-
ment Company Act of 1940 and remove an SEC staff-level position
that places an arbitrary limit on the amount of assets a CEF may
invest in private funds.

CONGRESSIONAL BUDGET OFFICE ESTIMATES

Pursuant to clause 3(c)(3) of rule XIII of the Rules of the House
of Representatives, the following is the cost estimate provided by
the Congressional Budget Office pursuant to section 402 of the
Congressional Budget Act of 1974

H.R. 2627, Increasing Investor Opportunities Act

As ordered reported by the House Committee on Financial Services on May 24, 2023

By Fiscal Year, Millions of Dollars 2023 2023-2028 2023-2033
Direct Spending (Outlays) 0 0 0
Revenues 0 0 0
Increase or Decrease (-)

in the Deficit 0 0 0
Spending Subject to ~ .
Appropriation (Outlays) 0 mof ectimated
Increases net direct spending in Statutory pay-as-you-go procedures apply? No
any of the four consecutive 10-year No :

periods beginning in 20347 Mandate Effects

Increases on-budget deficits in any Contains intergovernmental mandate? No
of the four consecutive 10-year No Yes. Und
periods beginning in 20347 Contains private-sector mandate? e3.sacen

~ Threshold

* = between -$500,000 and $500,000.

NEW BUDGET AUTHORITY, ENTITLEMENT AUTHORITY, AND TAX
EXPENDITURES

Pursuant to clause 3(c)(2) of rule XIII of the Rules of the House
of Representatives, the Committee adopts as its own the estimate
of new budget authority, entitlement authority, or tax expenditures
or revenues contained in the cost estimate prepared by the Director
of the Congressional Budget Office pursuant to section 402 of the
Congressional Budget Act of 1973.

FEDERAL MANDATES STATEMENT

Pursuant to section 423 of the Unfunded Mandates Reform Act,
the Committee adopts as its own the estimate of the Federal man-
dates prepared by the Director of the Congressional Budget Office.
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ADVISORY COMMITTEE STATEMENT

No advisory committees within the meaning of section 5(b) of the
Federal Advisory Committee Act were created by this legislation.

APPLICABILITY TO LEGISLATIVE BRANCH

The Committee finds that the legislation does not relate to the
terms and conditions of employment or access to public services or
accommodations within the meaning of section 102(b)(3) of the Con-
gressional Accountability Act.

EARMARK IDENTIFICATION

Pursuant to clause 9 of rule XXI of the Rules of the House of
Representatives, the Committee has carefully reviewed the provi-
sions of the bill and states that the provisions of the bill do not con-
tain any congressional earmarks, limited tax benefits, or limited
tariff benefits within the meaning of the rule.

DUPLICATION OF FEDERAL PROGRAMS

Pursuant to clause 3(c)(5) of rule XIII of the Rules of the House
of Representatives, the Committee states that no provision of the
bill establishes or reauthorizes a program of the Federal Govern-
ment known to be duplicative of another Federal program, includ-
ing any program that was included in a report to Congress pursu-
ant to section 21 of the Public Law 111-139 or the most recent
Catalog of Federal Domestic Assistance.

SECTION-BY-SECTION ANALYSIS OF THE LEGISLATION

Section 1. Short title

This section cites H.R. 2627 as the “Increasing Investor Opportu-
nities Act”.

Section 2. Closed-end company authority to invest in private funds

This section amends the Investment Company Act of 1940 to give
a closed-end company authority to invest in private funds without
limitation. Specifically, this section states that the SEC may not
limit a closed-end company from investing any or all of the com-
pany’s assets in private funds solely or primarily because of the
private funds’ status as a private fund. This section also applies to
a closed-end company that elects to be treated as a business devel-
opment company. This section also clarifies that the rules of a na-
tional securities exchange do not prohibit the listing or trading of
securities of a closed-end company solely or primarily because of
the amount of the company’s investment in private funds.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italics,
and existing law in which no change is proposed is shown in
roman):
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INVESTMENT COMPANY ACT OF 1940
TITLE I—-INVESTMENT COMPANIES

* * *k & * * *k

GENERAL DEFINITIONS

SEC. 2. (a) When used in this title, unless the context otherwise
requires—

(1) “Advisory board” means a board, whether elected or ap-
pointed, which is distinct from the board of directors or board
of trustees, of an investment company, and which is composed
solely of persons who do not serve such company in any other
capacity, whether or not the functions of such board are such
as to render its members “directors” within the definition of
that term, which board has advisory functions as to invest-
ments but has no power to determine that any security or
other investment shall be purchased or sold by such company.

(2) “Affiliated company” means a company which is an affili-
ated person.

(3) “Affiliated person” of another person means (A) any per-
son directly or indirectly owning, controlling, or holding with
power to vote, 5 per centum or more of the outstanding voting
securities of such other person; (B) any person 5 per centum
or more of whose outstanding voting securities are directly or
indirectly owned, controlled, or held with power to vote, by
such other person; (C) any person directly or indirectly control-
ling, controlled by, or under common control with, such other
person; (D) any officer, director, partner, copartner, or em-
ployee of such other person; (E) if such other person is an in-
vestment company, any investment adviser thereof or any
member of an advisory board thereof; and (F) if such other per-
son is an unincorporated investment company not having a
board of directors, the depositor thereof.

(4) “Assignment” includes any direct or indirect transfer or
hypothecation of a contract or chose in action by the assignor,
or of a controlling block of the assignor’s outstanding voting se-
curities by a security holder of the assignor; but does not in-
clude an assignment of partnership interests incidental to the
death or withdrawal of a minority of the members of the part-
nership having only a minority interest in the partnership
business or to the admission to the partnership of one or more
members who, after such admission, shall be only a minority
of the members and shall have only a minority interest in the
business.

(5) “Bank” means (A) a depository institution (as defined in
section 3 of the Federal Deposit Insurance Act) or a branch or
agency of a foreign bank (as such terms are defined in section
1(b) of the International Banking Act of 1978), (B) a member
bank of the Federal Reserve System, (C) any other banking in-
stitution or trust company, whether incorporated or not, doing
business under the laws of any State or of the United States,
a substantial portion of the business of which consists of re-
ceiving deposits or exercising fiduciary powers similar to those
permitted to national banks under the authority of the Comp-
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troller of the Currency, and which is supervised and examined
by State or Federal authority having supervision over banks,
and which is not operated for the purpose of evading the provi-
sions of this title, and (D) a receiver, conservator, or other lig-
uidating agent of any institution or firm included in clause (A),
(B), or (C) of this paragraph.

(6) The term “broker” has the same meaning as given in sec-
tion 3 of the Securities Exchange Act of 1934, except that such
term does not include any person solely by reason of the fact
that such person is an underwriter for one or more investment
companies.

(7) “Commission” means the Securities and Exchange Com-
mission.

(8) “Company” means a corporation, a partnership, an asso-
ciation, a joint-stock company, a trust, a fund, or any organized
group of persons whether incorporated or not; or any receiver,
trustee in a case under title 11 of the United States Code or
similar official or any liquidating agent for any of the fore-
going, in his capacity as such.

(9) “Control” means the power to exercise a controlling influ-
ence over the management or policies of a company, unless
such power is solely the result of an official position with such
company.

Any person who owns beneficially, either directly or through
one or more controlled companies, more than 25 per centum of
the voting securities of a company shall be presumed to control
such company. Any person who does not so own more than 25
per centum of the voting securities of any company shall be
presumed not to control such company. A natural person shall
be presumed not to be a controlled person within the meaning
of this title. Any such presumption may be rebutted by evi-
dence, but except as hereinafter provided, shall continue until
a determination to the contrary made by the Commission by
order either on its own motion or on application by an inter-
ested person. If an application filed hereunder is not granted
or denied by the Commission within sixty days after filing
thereof, the determination sought by the application shall be
deemed to have been temporarily granted pending final deter-
mination of the Commission thereon. The Commission, upon
its own motion or upon application, may by order revoke or
modify any order issued under this paragraph whenever it
shall find that the determination embraced in such original
order is no longer consistent with the facts.

(10) “Convicted” includes a verdict, judgment, or plea of
guilty, or a finding of guilt on a plea of nolo contendere, if such
verdict, judgment, plea, or finding has not been reversed, set
aside, or withdrawn, whether or not sentence has been im-
posed.

(11) The term “dealer” has the same meaning as given in the
Securities Exchange Act of 1934, but does not include an insur-
ance company or investment company.

(12) “Director” means any director of a corporation or any
person performing similar functions with respect to any organi-
zation, whether incorporated or unincorporated, including any
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natural person who is a member of a board of trustees of a
management company created as a common-law trust.

(13) “Employees’ securities company” means any investment
company or similar issuer all of the outstanding securities of
which (other than short-term paper) are beneficially owned (A)
by the employees or persons on retainer of a single employer
or of two or more employers each of which is an affiliated com-
pany of the other, (B) by former employees of such employer
or employers, (C) by members of the immediate family of such
employees, persons on retainer, or former employees, (D) by
any two or more of the foregoing classes of persons, or (E) by
such employer or employers together with any one or more of
the foregoing classes of persons.

(14) “Exchange” means any organization, association, or
group of persons, whether incorporated or unincorporated,
which constitutes, maintains, or provides a market place or fa-
cilities for bringing together purchasers and sellers of securi-
ties or for otherwise performing with respect to securities the
functions commonly performed by a stock exchange as that
term is generally understood, and includes the market place
and the market facilities maintained by such exchange.

(15) “Face-amount certificate” means any certificate, invest-
ment contract, or other security which represents an obligation
on the part of its issuer to pay a stated or determinable sum
or sums at a fixed or determinable date or dates more than
twenty-four months after the date of issuance, in consideration
of the payment of periodic installments of a stated or deter-
minable amount (which security shall be known as a face-
amount certificate of the “installment type”); or any security
which represents a similar obligation on the part of a face-
amount certificate company, the consideration for which is the
payment of a single lump sum (which security shall be known
as a “fully paid” face-amount certificate).

(16) “Government security” means any security issued or
guaranteed as to principal or interest by the United States, or
by a person controlled or supervised by and acting as an in-
strumentality of the Government of the United States pursu-
ant to authority granted by the Congress of the United States;
or any certificate of deposit for any of the foregoing.

(17) “Insurance company” means a company which is orga-
nized as an insurance company, whose primary and predomi-
nant business activity is the writing of insurance or the rein-
suring of risks underwritten by insurance companies, and
which is subject to supervision by the insurance commissioner
or a similar official or agency of a State; or any receiver or
similar official or any liquidating agent for such a company, in
his capacity as such.

(18) “Interstate commerce” means trade, commerce, transpor-
tation, or communication among the several States, or between
any foreign country and any State, or between any State and
any place or ship outside thereof.

(19) “Interested person” of another person means—

(A) when used with respect to an investment company—
(i) any affiliated person of such company,
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(il) any member of the immediate family of any nat-
ural person who is an affiliated person of such com-
pany,

(iii) any interested person of any investment adviser
of or principal underwriter for such company,

(iv) any person or partner or employee of any person
who at any time since the beginning of the last two
completed fiscal years of such company has acted as
legal counsel for such company,

(v) any person or any affiliated person of a person
(other than a registered investment company) that, at
any time during the 6-month period preceding the
date of the determination of whether that person or af-
filiated person is an interested person, has executed
any portfolio transactions for, engaged in any principal
transactions with, or distributed shares for—

(I) the investment company;

(IT) any other investment company having the
same investment adviser as such investment com-
pany or holding itself out to investors as a related
company for purposes of investment or investor
services; or

(III) any account over which the investment
company’s investment adviser has brokerage
placement discretion,

(vi) any person or any affiliated person of a person
(other than a registered investment company) that, at
any time during the 6-month period preceding the
date of the determination of whether that person or af-
filiated person is an interested person, has loaned
money or other property to—

(I) the investment company;

(IT) any other investment company having the
same investment adviser as such investment com-
pany or holding itself out to investors as a related
company for purposes of investment or investor
services; or

(ITT) any account for which the investment com-
pany’s investment adviser has borrowing author-
ity, and

(vii) any natural person whom the Commission by
order shall have determined to be an interested person
by reason of having had, at any time since the begin-
ning of the last two completed fiscal years of such
company, a material business or professional relation-
ship with such company or with the principal execu-
tive officer of such company or with any other invest-
ment company having the same investment adviser or
principal underwriter or with the principal executive
officer of such other investment company:

Provided, That no person shall be deemed to be an inter-
ested person of an investment company solely by reason of
(aa) his being a member of its board of directors or advi-
sory board or an owner of its securities, or (bb) his mem-
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bership in the immediate family of any person specified in
clause (aa) of this proviso; and

(B) when used with respect to an investment adviser of
or principal underwriter for any investment company—

(i) any affiliated person of such investment adviser
or principal underwriter,

(i) any member of the immediate family of any nat-
ural person who is an affiliated person of such invest-
ment advisor or principal underwiter,

(ii1) any person who knowingly has any direct or in-
direct beneficial interest in, or who is designated as
trustee, executor, or guardian of any legal interest in,
any security issued either by such investment adviser
or principal underwriter or by a controlling person of
such investment adviser or principal underwriter,

(iv) any person or partner or employee of any person
who at any time since the beginning of the last two
completed fiscal years of such investment company
has acted as legal counsel for such investment adviser
or principal underwriter,

(v) any person or any affiliated person of a person
(other than a registered investment company) that, at
any time during the 6-month period preceding the
date of the determination of whether that person or af-
filiated person is an interested person, has executed
any portfolio transactions for, engaged in any principal
transactions with, or distributed shares for—

(I) any investment company for which the in-
vestment adviser or principal underwriter serves
as such;

(I) any investment company holding itself out
to investors, for purposes of investment or inves-
tor services, as a company related to any invest-
ment company for which the investment adviser
or principal underwriter serves as such; or

(ITT) any account over which the investment ad-
viser has brokerage placement discretion,

(vi) any person or any affiliated person of a person
(other than a registered investment company) that, at
any time during the 6-month period preceding the
date of the determination of whether that person or af-
filiated person is an interested person, has loaned
money or other property to—

(I) any investment company for which the in-
vestment adviser or principal underwriter serves
as such;

(I) any investment company holding itself out
to investors, for purposes of investment or inves-
tor services, as a company related to any invest-
ment company for which the investment adviser
or principal underwriter serves as such; or

(III) any account for which the investment ad-
viser has borrowing authority, and

(vii) any natural person whom the Commission by
order shall have determined to be an interested person
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by reason of having had at any time since the begin-
ning of the last two completed fiscal years of such in-
vestment company a material business or professional
relationship with such investment adviser or principal
underwriter or with the principal executive officer or
any controlling person of such investment adviser or
principal underwriter.
For the purposes of this paragraph (19), “member of the
immediate family” means any parent, spouse of a parent,
child, spouse of a child, spouse, brother, or sister, and in-
cludes step and adoptive relationships. The Commission
may modify or revoke any order issued under clause (vii)
of subparagaph (A) or (B) of this paragraph whenever it
finds that such order is no longer consistent with the facts.
No order issued pursuant to clause (vii) of subparagraph
(A) or (B) of this paragraph shall become effective until at
least sixty days after the entry thereof, and no such order
shall affect the status of any person for the purposes of
this title or for any other purpose for any period prior to
the effective date of such order.

(20) “Investment adviser” of an investment company means
(A) any person (other than a bona fide officer, director, trustee,
member of an advisory board, or employee of such company, as
such) who pursuant to contract with such company regularly
furnishes advice to such company with respect to the desir-
ability of investing in, purchasing or selling securities or other
property, or is empowered to determine what securities or
other property shall be purchased or sold by such company,
and (B) any other person who pursuant to contract with a per-
son described in clause (A) regularly performs substantially all
of the duties undertaken by such person described in clause
(A); but does not include (i) a person whose advice is furnished
solely through uniform publications distributed to subscribers
thereto, (ii) a person who furnishes only statistical and other
factual information, advice regarding economic factors and
trends, or advice as to occasional transactions in specific secu-
rities, but without generally furnishing advice or making rec-
ommendations regarding the purchase or sale of securities, (iii)
a company furnishing such services at cost to one or more in-
vestment companies, insurance companies, or other financial
institutions, (iv) any person the character and amount of whose
compensation for such services must be approved by a court,
or (v) such other persons as the Commission may by rules and
regulations or order determine not to be within the intent of
this definition.

(21) “Investment banker” means any person engaged in the
business of underwriting securities issued by other persons,
but does not include an investment company, any person who
acts as an underwriter in isolated transactions but not as a
part of a regular business, or any person solely by reason of
the fact that such person is an underwriter for one or more in-
vestment companies.

(22) “Issuer” means every person who issues or proposes to
issue any security, or has outstanding any security which it
has issued.
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(23) “Lend” includes a purchase coupled with an agreement
by the vendor to repurchase; “borrow” includes a sale coupled
with a similar agreement.

(24) “Majority-owned subsidiary” of a person means a com-
pany 50 per centum or more of the outstanding voting securi-
ties of which are owned by such person, or by a company
which, within the meaning of this paragraph, is a majority-
owned subsidiary of such person.

(25) “Means or instrumentality of interstate commerce” in-
cludes any facility of a national securities exchange.

(26) “National securities exchange” means an exchange reg-
istered under section 6 of the Securities Exchange Act of 1934.

(27) “Periodic payment plan certificate” means (A) any cer-
tificate, investment contract, or other security providing for a
series of periodic payments by the holder, and representing an
undivided interest in certain specified securities or in a unit or
fund of securities purchased wholly or partly with the proceeds
of such payments, and (B) any security the issuer of which is
also issuing securities of the character described in clause (A)
and the holder of which has substantially the same rights and
privileges as those which holders of securities of the character
described in clause (A) have upon completing the periodic pay-
ments for which such securities provide.

(28) “Person” means a natural person or a company.

(29) “Principal underwriter” of or for any investment com-
pany other than a closed-end company, or of any security
issued by such a company, means any underwriter who as
principal purchases from such company, or pursuant to con-
tract has the right (whether absolute or conditional) from time
to time to purchase from such company, any such security for
distribution, or who as agent for such company sells or has the
right to sell any such security to a dealer or to the public or
both, but does not include a dealer who purchases from such
company through a principal underwriter acting as agent for
such company. “Principal underwriter” of or for a closed-end
company or any issuer which is not an investment company, or
of any security issued by such a company or issuer, means any
underwriter who, in connection with a primary distribution of
securities, (A) is in privity of contract with the issuer or an af-
filiated person of the issuer; (B) acting alone or in concert with
one or more other persons, initiates or directs the formation of
an underwriting syndicate; or (C) is allowed a rate of gross
commission, spread, or other profit greater than the rate al-
lowed another underwriter participating in the distribution.

(30) “Promoter” of a company or a proposed company means
a person who, acting alone or in concert with other persons, is
initiating or directing, or has within one year initiated or di-
rected, the organization of such company.

(31) “Prospectus”, as used in section 22, means a written pro-
spectus intended to meet the requirements of section 10(a) of
the Securities Act of 1933 and currently in use. As used else-
where, “prospectus” means a prospectus as defined in the Secu-
rities Act of 1933.

(32) “Redeemable security” means any security, other than
short-term paper, under the terms of which the holder, upon
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its presentation to the issuer or to a person designated by the
issuer, is entitled (whether absolutely or only out of surplus)
to receive approximately his proportionate share of the issuer’s
current net assets, or the cash equivalent thereof.

(33) “Reorganization” means (A) a reorganization under the
supervision of a court of competent jurisdiction; (B) a merger
or consolidation; (C) a sale of 75 per centum or more in value
of the assets of a company; (D) a restatement of the capital of
a company, or an exchange of securities issued by a company
for any of its own outstanding securities; (E) a voluntary dis-
solution or liquidation of a company; (F) a recapitalization or
other procedure or transaction which has for its purpose the al-
teration, modification, or elimination of any of the rights, pref-
erences, or privileges of any class of securities issued by a com-
pany, as provided in its charter or other instrument creating
or defining such rights, preferences, and privileges; (G) an ex-
change of securities issued by a company for outstanding secu-
rities issued by another company or companies, preliminary to
and for the purpose of effecting or consummating any of the
foregoing; or (H) any exchange of securities by a company
which is not an investment company for securities issued by a
registered investment company.

(34) “Sale”, “sell”, “offer to sell”, or “offer for sale” includes
every contract of sale or disposition of, attempt or offer to dis-
pose of, or solicitation of an offer to buy, a security or interest
in a security, for value. Any security given or delivered with,
or as a bonus on account of, any purchase of securities or any
other thing, shall be conclusively presumed to constitute a part
of the subject of such purchase and to have been sold for value.

(85) “Sales load” means the difference between the price of
a security to the public and that portion of the proceeds from
its sale which is received and invested or held for investment
by the issuer (or in the case of a unit investment trust, by the
depositor or trustee), less any portion of such difference de-
ducted for trustee’s or custodian’s fee, insurance premiums,
issue taxes, or administrative expenses or fees which are not
properly chargeable to sales or promotional activities. In the
case of a periodic payment plan certificate, “sales load” in-
cludes the sales load on any investment company securities in
which the payments made on such certificate are invested, as
well as the sales load on the certificate itself.

(86) “Security” means any note, stock, treasury stock, secu-
rity future, bond, debenture, evidence of indebtedness, certifi-
cate of interest or participation in any profit-sharing agree-
ment, collateral-trust certificate, preorganization certificate or
subsciption, transferable share, investment contract, voting-
trust certificate, certificate of deposit for a security, fractional
undivided interest in oil, gas, or other mineral rights, any put,
call, straddle, option, or privilege on any security (including a
certificate of deposit) or on any group or index of securities (in-
cluding any interest therein or based on the value thereof), or
any put, call, straddle, option, or privilege entered into on a
national securities exchange relating to foreign currency, or, in
general, any interest or instrument commonly known as a “se-
curity”, or any certificate of interest or participation in, tem-
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porary or interim certificate for, receipt for, guarantee of, or
warrant or right to subscribe to or purchase, any of the fore-
going.

(87) “Separate account” means an account established and
maintained by an insurance company pursuant to the laws of
any State or territory of the United States, or of Canada or any
province thereof, under which income, gains and losses, wheth-
er or not realized, from assets allocated to such account, are,
in accordance with the applicable contract, credited to or
charged against such account without regard to other income,
gains, or losses of the insurance company.

(38) “Short-term paper” means any note, draft, bill of ex-
change, or banker’s acceptance payable on demand or having
a maturity at the time of issuance of not exceeding nine
months, exclusive of days of grace, or any renewal thereof pay-
able on demand or having a maturity likewise limited; and
such other classes of securities, of a commercial rather than an
investment character, as the Commission may designate by
rules and regulations.

(39) “State” means any State of the United States, the Dis-
trict of Columbia, Puerto Rico, the Virgin Islands, or any other
possession of the United States.

(40) “Underwriter” means any person who has purchased
from an issuer with a view to, or sells for an issuer in connec-
tion with, the distribution of any security, or participates or
has a direct or indirect participation in any such undertaking,
or participates or has a participation in the direct or indirect
underwriting of any such undertaking; but such term shall not
include a person whose interest is limited to a commission
from an underwriter or dealer not in excess of the usual and
customary distributor’s or seller’s commission. As used in this
paragraph the term “issuer” shall include, in addition to an
issuer, any person directly or indirectly controlling or con-
trolled by the issuer, or any person under direct or indirect
common control with the issuer. When the distribution of the
securities in respect of which any person is an underwriter is
completed such person shall cease to be an underwriter in re-
spect of such securities or the issuer thereof.

(41) “Value”, with respect to assets of registered investment
companies, except as provided in subsection (b) of section 28 of
this title, means—

(A) as used in sections 3, 5, and 12 of this title, (i) with
respect to securities owned at the end of the last preceding
fiscal quarter for which market quotations are readily
available, the market value at the end of such quarter; (i1)
with respect to other securities and assets owned at the
end of the last preceding fiscal quarter, fair value at the
end of such quarter, as determined in good faith by the
board of directors; and (iii) with respect to securities and
other assets acquired after the end of the last preceding
fiscal quarter, the cost thereof; and

(B) as used elsewhere in this title, (i) with respect to se-
curities for which market quotations are readily available,
the market value of such securities; and (ii) with respect
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to other securities and assets, fair value as determined in

good faith by the board of directors;
in each case as of such time or times as determined pursuant
to this title, and the rules and regulations issued by the Com-
mission hereunder. Notwithstanding the fact that market
quotations for securities issued by controlled companies are
available, the board of directors may in good faith determine
the value of such securities: Provided, That the value so deter-
mined is not in excess of the higher of market value or asset
value of such securities in the case of majority-owned subsidi-
aries, and is not in excess of market value in the case of other
controlled companies.

For purposes of the valuation of those assets of a registered di-
versified company which are not subject to the limitations provided
for in section 5(b)(1), the Commission may, by rules and regula-
tions or orders, permit any security to be carried at cost, if it shall
determine that such procedure is consistent with the general intent
and purposes of this title. For purposes of sections 5 and 12, in lieu
of values determined as provided in clause (A) above, the Commis-
sion shall by rules and regulations permit valuation of securities at
cost or other basis in cases where it may be more convenient for
such company to make its computations on such basis by reason of
the necessity or desirability of complying with the provisions of any
United States revenue laws or rules and regulations issued there-
under, or the laws or the rules and regulations issued thereunder
of any State in which the securities of such company may be quali-
fied for sale.

The foregoing definition shall not derogate from the authority of
the Commission with respect to the reports, information, and docu-
ments to be filed with the Commission by any registered company,
or with respect to the accounting policies and principles to be fol-
lowing by any such company, as provided in sections 8, 30, and 31.

(42) “Voting security” means any security presently entitling
the owner or holder thereof to vote for the election of directors
of a company. A specified percentage of the outstanding voting
securities of a company means such amount of its outstanding
voting securities as entitles the holder or holders thereof to
cast said specified percentage of the aggregate votes which the
holders of all the outstanding voting securities of such com-
pany are entitled to cast. The vote of a majority of the out-
standing voting securities of a company means the vote, at the
annual or a special meeting of the security holders of such
company duly called, (A) of 67 per centum or more of the vot-
ing securities present at such meeting, if the holders of more
than 50 per centum of the outstanding voting securities of such
company are present or represented by proxy; or (B) of more
than 50 per centum of the outstanding voting securities of such
company, whichever is the less.

(43) “Wholly-owned subsidiary” of a person means a company
95 per centum or more of the outstanding voting securities of
which are owned by such person, or by a company which, with-
in the meaning of this paragraph, is a wholly-owned subsidiary
of such person.



17

(44) “Securities Act of 1933”, “Securities Exchange Act of
1934”7, and “Trust Indenture Act of 1939” means those Acts, re-
spectively, as heretofore or hereafter amended.

(45) “Savings and loan association” means a savings and
loan association, building and loan association, cooperative
bank, homestead association, or similar institution, which is
supervised and examined by State or Federal authority having
supervision over any such institution, and a receiver, conser-
vator, or other liquidating agent of any such institution.

(46) “Eligible portfolio company” means any issuer which—

(A) is organized under the laws of, and has its principal
place of business in, any State or States;

(B) is neither an investment company as defined in sec-
tion 3 (other than a small business investment company
which is licensed by the Small Business Administration to
operate under the Small Business Investment Act of 1958
and which is a wholly-owned subsidiary of the business de-
velopment company) nor a company which would be an in-
vestment company except for the exclusion from the defini-
tion of investment company in section 3(c); and

(C) satisfies one of the following:

(i) it does not have any class of securities with re-
spect to which a member of a national securities ex-
change, broker, or dealer may extend or maintain
credit to or for a customer pursuant to rules or regula-
tions adopted by the Board of Governors of the Federal
Reserve System under section 7 of the Securities Ex-
change Act of 1934;

(ii) it is controlled by a business development com-
pany, either alone or as part of a group acting to-
gether, and such business development company in
fact exercises a controlling influence over the manage-
ment or policies of such eligible portfolio company and,
as a result of such control, has an affiliated person
who is a director of such eligible portfolio company;

(iii) it has total assets of not more than $4,000,000,
and capital and surplus (shareholders’ equity less re-
tained earnings) of not less than $2,000,000, except
that the Commission may adjust such amounts by
rule, regulation, or order to reflect changes in 1 or
more generally accepted indices or other indicators for
small businesses; or

(iv) it meets such other criteria as the Commission
may, by rule, establish as consistent with the public
interest, the protection of investors, and the purposes
failrly intended by the policy and provisions of this
title.

(47) “Making available significant managerial assistance” by
a business development company means—

(A) any arrangement whereby a business development
company, through its directors, officers, employees, or gen-
eral partners, offers to provide, and, if accepted, does so
provide, significant guidance and counsel concerning the
management, operations, or business objectives and poli-
cies of a portfolio company;
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(B) the exercise by a business development company of
a controlling influence over the management or policies of
a portfolio company by the business development company
acting individually or as part of a group acting together
which controls such portfolio company; or

(C) with respect to a small business investment company
licensed by the Small Business Administration to operate
under the Small Business Investment Act of 1958, the
making of loans to a portfolio company.

For purposes of subparagraph (A), the requirement that a busi-
ness development company make available significant manage-
rial assistance shall be deemed to be satisfied with respect to
any particular portfolio company where the business develop-
ment company purchases securities of such portfolio company
in conjunction with one or more other persons acting together,
and at least one of the persons in the group makes available
significant managerial assistance to such portfolio company,
except that such requirement will not be deemed to be satisfied
if the business development company, in all cases, makes
available significant managerial assistance solely in the man-
ner described in this sentence.

(48) “Business development company” means any closed-end
company which—

(A) is organized under the laws of, and has its principal
place of business in, any State or States;

(B) is operated for the purpose of making investments in
securities described in paragraphs (1) through (3) of sec-
tion 55(a), and makes available significant managerial as-
sistance with respect to the issuers of such securities, pro-
vided that a business development company must make
available significant managerial assistance only with re-
spect to the companies which are treated by such business
development company as satisfying the 70 per centum of
the value of its total assets condition of section 55; and
provided further that a business development company
need not make available significant managerial assistance
with respect to any company described in paragraph
(46)(C)(ii1), or with respect to any other company that
meets such criteria as the Commission may by rule, regu-
lation, or order permit, as consistent with the public inter-
est, the protection of investors, and the purposes of this
title; and

(C) has elected pursuant to section 54(a) to be subject to
the provisions of sections 55 through 65.

(49) “Foreign securities authority” means any foreign govern-
ment or any governmental body or regulatory organization em-
powered by a foreign government to administer or enforce its
laws as they relate to securities matters.

(50) “Foreign financial regulatory authority” means any (A)
foreign securities authority, (B) other governmental body or
foreign equivalent of a self-regulatory organization empowered
by a foreign government to administer or enforce its laws relat-
ing to the regulation of fiduciaries, trusts, commercial lending,
insurance, trading in contracts of sale of a commodity for fu-
ture delivery, or other instruments traded on or subject to the
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rules of a contract market, board of trade or foreign equivalent,
or other financial activities, or (C) membership organization a
function of which is to regulate the participation of its mem-
bers in activities listed above.

(51)(A) “Qualified purchaser” means—

(i) any natural person (including any person who holds
a joint, community property, or other similar shared own-
ership interest in an issuer that is excepted under section
3(c)(7) with that person’s qualified purchaser spouse) who
owns not less than $5,000,000 in investments, as defined
by the Commission,;

(ii) any company that owns not less than $5,000,000 in
investments and that is owned directly or indirectly by or
for 2 or more natural persons who are related as siblings
or spouse (including former spouses), or direct lineal de-
scendants by birth or adoption, spouses of such persons,
the estates of such persons, or foundations, charitable or-
ganizations, or trusts established by or for the benefit of
such persons;

(iii) any trust that is not covered by clause (ii) and that
was not formed for the specific purpose of acquiring the se-
curities offered, as to which the trustee or other person au-
thorized to make decisions with respect to the trust, and
each settlor or other person who has contributed assets to
the trust, is a person described in clause (i), (ii), or (iv); or

(iv) any person, acting for its own account or the ac-
counts of other qualified purchasers, who in the aggregate
owns and invests on a discretionary basis, not less than
$25,000,000 in investments.

(B) The Commission may adopt such rules and regulations
applicable to the persons and trusts specified in clauses (i)
through (iv) of subparagraph (A) as it determines are nec-
essary or appropriate in the public interest or for the protec-
tion of investors.

(C) The term “qualified purchaser” does not include a com-
pany that, but for the exceptions provided for in paragraph (1)
or (7) of section 3(c), would be an investment company (here-
after in this paragraph referred to as an “excepted investment
company”), unless all beneficial owners of its outstanding secu-
rities (other than short-term paper), determined in accordance
with section 3(c)(1)(A), that acquired such securities on or be-
fore April 30, 1996 (hereafter in this paragraph referred to as
“pre-amendment beneficial owners”), and all pre-amendment
beneficial owners of the outstanding securities (other than
short-term paper) of any excepted investment company that,
directly or indirectly, owns any outstanding securities of such
excepted investment company, have consented to its treatment
as a qualified purchaser. Unanimous consent of all trustees, di-
rectors, or general partners of a company or trust referred to
in clause (ii) or (iii) of subparagraph (A) shall constitute con-
sent for purposes of this subparagraph.

(52) The terms “security future” and “narrow-based security
index” have the same meanings as provided in section 3(a)(55)
of the Securities Exchange Act of 1934.
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(53) The term “credit rating agency” has the same meaning
as in section 3 of the Securities Exchange Act of 1934.

(54) The terms “commodity pool”, “commodity pool operator”,
commodlty tradmg adv1s0r” “major swap participant”, “swap”,
“swap dealer”, and “swap execution facility” have the same

meanings as in section 1a of the Commodity Exchange Act (7
U.S.C. 1a).”.

(55) The term “private fund” has the meaning given in section
202(a) of the Investment Advisers Act of 1940 (15 U.S.C. 80b-
2(a)).

(b) No provision in this title shall apply to, or be deemed to in-
clude, the United States, a State, or any political subdivision of a
State, or any agency, authority, or instrumentality of any one or
more of the foregoing, or any corporation which is wholly owned di-
rectly or indirectly by any one or more of the foregoing, or any offi-
cer, agent, or employee of any of the foregoing acting as such in the
course of his official duty, unless such provision makes specific ref-
erence thereto.

(¢) CONSIDERATION OF PROMOTION OF EFFICIENCY, COMPETITION,
AND CAPITAL FORMATION.—Whenever pursuant to this title the
Commission is engaged in rulemaking and is required to consider
or determine whether an action is consistent with the public inter-
est, the Commission shall also consider, in addition to the protec-
tion of investors, whether the action will promote efficiency, com-
petition, and capital formation.

DEFINITION OF INVESTMENT COMPANY

SEC. 3. (a)(1) When used in this title, “investment company”
means any issuer which—

(A) is or holds itself out as being engaged primarily, or pro-
poses to engage primarily, in the business of investing, rein-
vesting, or trading in securities;

(B) is engaged or proposes to engage in the business of
issuing face-amount certificates of the installment type, or has
been engaged in such business and has any such certificate
outstanding; or

(C) is engaged or proposes to engage in the business of in-
vesting, reinvesting, owning, holding, or trading in securities,
and owns or proposes to acquire investment securities having
a value exceeding 40 per centum of the value of such issuer’s
total assets (exclusive of Government securities and cash
items) on an unconsolidated basis.

(2) As used in this section, “investment securities” includes all
securities except (A) Government securities, (B) securities issued by
employees’ securities companies, and (C) securities issued by ma-
jority-owned subsidiaries of the owner which (i) are not investment
companies, and (ii) are not relying on the exception from the defini-
tion of investment company in paragraph (1) or (7) of subsection

c).

(b) Notwithstanding paragraph (1)(C) of subsection (a), none of
the following persons is an investment company within the mean-
ing of this title:

(1) Any issuer primarily engaged, directly or through a whol-
ly-owned subsidiary or subsidiaries, in a business or businesses
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other than that of investing, reinvesting, owning, holding, or
trading in securities.

(2) Any issuer which the Commission, upon application by
such issuer, finds and by order declares to be primarily en-
gaged in a business or businesses other than that of investing,
reinvesting, owning, holding, or trading in securities either di-
rectly or (A) through majority-owned subsidiaries or (B)
through controlled companies conducting similar types of busi-
nesses. The filing of an application under this paragraph in
good faith by an issuer other than a registered investment
company shall exempt the applicant for a period of sixty days
from all provisions of this title applicable to investment compa-
nies as such. For cause shown, the Commission by order may
extend such period of exemption for an additional period or pe-
riods. Whenever the Commission, upon its own motion or upon
application, finds that the circumstances which gave rise to the
issuance of an order granting an application under this para-
graph no longer exist, the Commission shall by order revoke
such order.

(3) Any issuer all the outstanding securities of which (other
than short-term paper and directors’ qualifying shares) are di-
rectly or indirectly owned by a company excepted from the defi-
nition of investment company by paragraph (1) or (2) of this
subsection.

(c) Notwithstanding subsection (a), none of the following persons
is an investment company within the meaning of this title:

(1) Any issuer whose outstanding securities (other than
short-term paper) are beneficially owned by not more than one
hundred persons (or, in the case of a qualifying venture capital
fund, 250 persons) and which is not making and does not pres-
ently propose to make a public offering of its securities. Such
issuer shall be deemed to be an investment company for pur-
poses of the limitations set forth in [subparagraphs (A)(i) and
(B)1)]1 subparagraphs (A)(@), (B)(i), and (C) of section 12(d)(1)
governing the purchase or other acquisition by such issuer of
any security issued by any registered investment company and
the sale of any security issued by any registered open-end in-
vestment company to any such issuer. For purposes of this
paragraph:

(A) Beneficial ownership by a company shall be deemed
to be beneficial ownership by one person, except that, if
the company owns 10 per centum or more of the out-
standing voting securities of the issuer, and is or, but for
the exception provided for in this paragraph or paragraph
(7), would be an investment company, the beneficial own-
ership shall be deemed to be that of the holders of such
company’s outstanding securities (other than short-term
paper).

(B) Beneficial ownership by any person who acquires se-
curities or interests in securities of an issuer described in
the first sentence of this paragraph shall be deemed to be
beneficial ownership by the person from whom such trans-
fer was made, pursuant to such rules and regulations as
the Commission shall prescribe as necessary or appro-
priate in the public interest and consistent with the protec-
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tion of investors and the purposes fairly intended by the
policy and provisions of this title, where the transfer was
caused by legal separation, divorce, death, or other invol-
untary event.

(C)1) The term “qualifying venture capital fund” means
a venture capital fund that has not more than $10,000,000
in aggregate capital contributions and uncalled committed
capital, with such dollar amount to be indexed for inflation
once every 5 years by the Commission, beginning from a
measurement made by the Commission on a date selected
by the Commission, rounded to the nearest $1,000,000.

(ii) The term “venture capital fund” has the meaning
given the term in section 275.203(1)-1 of title 17, Code of
Federal Regulations, or any successor regulation.

(2)(A) Any person primarily engaged in the business of un-
derwriting and distributing securities issued by other persons,
selling securities to customers, acting as broker, and acting as
market intermediary, or any one or more of such activities,
whose gross income normally is derived principally from such
business and related activities.

(B) For purposes of this paragraph—

(i) the term “market intermediary” means any person
that regularly holds itself out as being willing contempora-
neously to engage in, and that is regularly engaged in, the
business of entering into transactions on both sides of the
market for a financial contract or one or more such finan-
cial contracts; and

(ii) the term “financial contract” means any arrangement
that—

(I) takes the form of an individually negotiated con-
tract, agreement, or option to buy, sell, lend, swap, or
repurchase, or other similar individually negotiated
transaction commonly entered into by participants in
the financial markets;

(II) is in respect of securities, commodities, cur-
rencies, interest or other rates, other measures of
value, or any other financial or economic interest simi-
lar in purpose or function to any of the foregoing; and

(III) is entered into in response to a request from a
counter party for a quotation, or is otherwise entered
into and structured to accommodate the objectives of
the counter party to such arrangement.

(3) Any bank or insurance company; any savings and loan
association, building and loan association, cooperative bank,
homestead association, or similar institution, or any receiver,
conservator, liquidator, liquidating agent, or similar official or
person thereof or therefor; or any common trust fund or similar
fund maintained by a bank exclusively for the collective invest-
ment and reinvestment of moneys contributed thereto by the
bank in its capacity as a trustee, executor, administrator, or
guardian, if—

(A) such fund is employed by the bank solely as an aid
to the administration of trusts, estates, or other accounts
created and maintained for a fiduciary purpose;
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(B) except in connection with the ordinary advertising of
the bank’s fiduciary services, interests in such fund are
not—

(i) advertised; or
(ii) offered for sale to the general public; and

(C) fees and expenses charged by such fund are not in
contravention of fiduciary principles established under ap-
plicable Federal or State law.

(4) Any person substantially all of whose business is confined
to making small loans, industrial banking, or similar busi-
nesses.

(5) Any person who is not engaged in the business of issuing
redeemable securities, face-amount certificates of the install-
ment type or periodic payment plan certificates, and who is
primarily engaged in one or more of the following businesses:
(A) Purchasing or otherwise acquiring notes, drafts, accept-
ances, open accounts receivable, and other obligations rep-
resenting part or all of the sales price of merchandise, insur-
ance, and services; (B) making loans to manufacturers, whole-
salers, and retailers of, and to prospective purchasers of, speci-
fied merchandise, insurance, and services; and (C) purchasing
or otherwise acquiring mortgages and other liens on and inter-
ests in real estate.

(6) Any company primarily engaged, directly or through ma-
jority-owned subsidiaries, in one or more of the businesses de-
scribed in paragraphs (3) (4), and (5), or in one or more of such
businesses (from which not less than 25 centum of such com-
pany’s gross income during its last fiscal year was derived) to-
gether with an additional business or businesses other than in-
vesting, reinvesting, owning, holding, or trading in securities.

(7)(A) Any issuer, the outstanding securities of which are
owned exclusively by persons who, at the time of acquisition of
such securities, are qualified purchasers, and which is not
making and does not at that time propose to make a public of-
fering of such securities. Securities that are owned by persons
who received the securities from a qualified purchaser as a gift
or bequest, or in a case in which the transfer was caused by
legal separation, divorce, death, or other involuntary event,
shall be deemed to be owned by a qualified purchaser, subject
to such rules, regulations, and orders as the Commission may
prescribe as necessary or appropriate in the public interest or
for the protection of investors.

(B) Notwithstanding subparagraph (A), an issuer is within
the exception provided by this paragraph if—

(i) in addition to qualified purchasers, outstanding secu-
rities of that issuer are beneficially owned by not more
than 100 persons who are not qualified purchasers, if—

(I) such persons acquired any portion of the securi-
ties of such issuer on or before September 1, 1996; and

(II) at the time at which such persons initially ac-
quired the securities of such issuer, the issuer was ex-
cepted by paragraph (1); and

(i1) prior to availing itself of the exception provided by
this paragraph—
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(I) such issuer has disclosed to each beneficial
owner, as determined under paragraph (1), that future
investors will be limited to qualified purchasers, and
that ownership in such issuer is no longer limited to
not more than 100 persons; and

(IT) concurrently with or after such disclosure, such
issuer has provided each beneficial owner, as deter-
mined under paragraph (1), with a reasonable oppor-
tunity to redeem any part or all of their interests in
the issuer, notwithstanding any agreement to the con-
trary between the issuer and such persons, for that
person’s proportionate share of the issuer’s net assets.

(C) Each person that elects to redeem under subparagraph
(B)Gi)(II) shall receive an amount in cash equal to that per-
son’s proportionate share of the issuer’s net assets, unless the
issuer elects to provide such person with the option of receiv-
ing, and such person agrees to receive, all or a portion of such
person’s share in assets of the issuer. If the issuer elects to
provide such persons with such an opportunity, disclosure con-
cerning such opportunity shall be made in the disclosure re-
quired by subparagraph (B)@i)(I).

(D) An issuer that is excepted under this paragraph shall
nonetheless be deemed to be an investment company for pur-
poses of the limitations set forth in [subparagraphs (A)(i) and
(B)@)]1 subparagraphs (A)(@), (B)(i), and (C) of section 12(d)(1)
relating to the purchase or other acquisition by such issuer of
any security issued by any registered investment company and
the sale of any security issued by any registered open-end in-
vestment company to any such issuer.

(E) For purposes of determining compliance with this para-
graph and paragraph (1), an issuer that is otherwise excepted
under this paragraph and an issuer that is otherwise excepted
under paragraph (1) shall not be treated by the Commission as
being a single issuer for purposes of determining whether the
outstanding securities of the issuer excepted under paragraph
(1) are beneficially owned by not more than 100 persons or
whether the outstanding securities of the issuer excepted
under this paragraph are owned by persons that are not quali-
fied purchasers. Nothing in this subparagraph shall be con-
strued to establish that a person is a bona fide qualified pur-
chaser for purposes of this paragraph or a bona fide beneficial
owner for purposes of paragraph (1).

(8)

(9) Any person substantially all of whose business consists of
owning or holding oil, gas, or other mineral royalties or leases,
or fractional interests therein, or certificates of interest or par-
ticipation in or investment contracts relative to such royalties,
leases, or fractional interests.

(10)(A) Any company organized and operated exclusively for
religious, educational, benevolent, fraternal, charitable, or re-
formatory purposes—

(i) no part of the net earnings of which inures to the
benefit of any private shareholder or individual; or

(i1) which is or maintains a fund described in subpara-
graph (B).
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(B) For the purposes of subparagraph (A)Gii), a fund is de-
scribed in this subparagraph if such fund is a pooled income
fund, collective trust fund, collective investment fund, or simi-
lar fund maintained by a charitable organization exclusively
for the collective investment and reinvestment of one or more
of the following:

(i) assets of the general endowment fund or other funds
of one or more charitable organizations;

(i1) assets of a pooled income fund,;

(iii) assets contributed to a charitable organization in ex-
change for the issuance of charitable gift annuities;

(iv) assets of a charitable remainder trust or of any other
trust, the remainder interests of which are irrevocably
dedicated to any charitable organization,;

(v) assets of a charitable lead trust;

(vi) assets of a trust, the remainder interests of which
are revocably dedicated to or for the benefit of 1 or more
charitable organizations, if the ability to revoke the dedica-
tion is limited to circumstances involving—

(I) an adverse change in the financial circumstances
of a settlor or an income beneficiary of the trust;

(IT) a change in the identity of the charitable organi-
zation or organizations having the remainder interest,
provided that the new beneficiary is also a charitable
organization; or

(ITT) both the changes described in subclauses (I)
and (II);

(vii) assets of a trust not described in clauses (i) through
(v), the remainder interests of which are revocably dedi-
cated to a charitable organization, subject to subparagraph
(C); or

(viii) such assets as the Commission may prescribe by
rule, regulation, or order in accordance with section 6(c).

(C) A fund that contains assets described in clause (vii) of
subparagraph (B) shall be excluded from the definition of an
investment company for a period of 3 years after the date of
enactment of this subparagraph, but only if—

(1) such assets were contributed before the date which is
60 days after the date of enactment of this subparagraph;
and

(i1) such assets are commingled in the fund with assets
described in one or more of clauses (i) through (vi) and
(viii) of subparagraph (B).

(D) For purposes of this paragraph—

(i) a trust or fund is “maintained” by a charitable organi-
zation if the organization serves as a trustee or adminis-
trator of the trust or fund or has the power to remove the
trustees or administrators of the trust or fund and to des-
ignate new trustees or administrators;

(i1) the term “pooled income fund” has the same meaning
as in section 642(c)(5) of the Internal Revenue Code of
1986;

(iii) the term “charitable organization” means an organi-
zation described in paragraphs (1) through (5) of section
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170(c) or section 501(c)(3) of the Internal Revenue Code of
1986;

(iv) the term “charitable lead trust” means a trust de-
scribed in  section 170(f)(2)(B), 2055(e)2)(B), or
2522(c)(2)(B) of the Internal Revenue Code of 1986;

(v) the term “charitable remainder trust” means a chari-
table remainder annuity trust or a charitable remainder
unitrust, as those terms are defined in section 664(d) of
the Internal Revenue Code of 1986; and

(vi) the term “charitable gift annuity” means an annuity
issued by a charitable organization that is described in
section 501(m)(5) of the Internal Revenue Code of 1986.

(11) Any employee’s stock bonus, pension, or profit-sharing
trust which meets the requirements for qualification under sec-
tion 401 of the Internal Revenue Code of 1986; or any govern-
mental plan described in section 3(a)(2)(C) of the Securities Act
of 1933; or any collective trust fund maintained by a bank con-
sisting solely of assets of one or more of such trusts, govern-
ment plans, or church plans, companies or accounts that are
excluded from the definition of an investment company under
paragraph (14) of this subsection; or any separate account the
assets of which are derived solely from (A) contributions under
pension or profit-sharing plans which meet the requirements of
section 401 of the Internal Revenue Code of 1986 or the re-
quirements for deduction of the employer’s contribution under
section 404(a)(2) of such Code, (B) contributions under govern-
mental plans in connection with which interests, participa-
tions, or securities are exempted from the registration provi-
sions of section 5 of the Securities Act of 1933 by section
3(a)(2)(C) of such Act, and (C) advances made by an insurance
company in connection with the operation of such separate ac-
count.

(12) Any voting trust the assets of which consist exclusively
of securities of a single issuer which is not an investment com-
pany.

(13) Any security holders’ protective committee or similar
issuer having outstanding and issuing no securities other than
certificates of deposit and short-term paper.

(14) Any church plan described in section 414(e) of the Inter-
nal Revenue Code of 1986, if, under any such plan, no part of
the assets may be used for, or diverted to, purposes other than
the exclusive benefit of plan participants or beneficiaries, or
any company or account that is—

(A) established by a person that is eligible to establish
and maintain such a plan under section 414(e) of the In-
ternal Revenue Code of 1986; and

(B) substantially all of the activities of which consist of—

(i) managing or holding assets contributed to such
church plans or other assets which are permitted to be
commingled with the assets of church plans under the
Internal Revenue Code of 1986; or

(i1) administering or providing benefits pursuant to
church plans.

* * *k & * * *k
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SUBCLASSIFICATION OF MANAGEMENT COMPANIES

SEC. 5. (a) For the purposes of this title, management companies
are divided into open-end and closed-end companies, defined as fol-
lows:

(1) “Open-end company” means a management company
which is offering for sale or has outstanding any redeemable
security of which it is the issuer.

(2) “Closed-end company” means any management company
other than an open-end company.

(b) Management companies are further divided into diversified
companies and non-diversified companies, defined as follows:

(1) “Diversified company” means a management company
which meets the following requirements: At least 75 per cen-
tum of the value of its total assets is represented by cash and
cash items (including receivables), Government securities, se-
curities of other investment companies, and other securities for
the purposes of this calculation limited in respect of any one
issuer to an amount not greater in value than 5 per centum
of the value of the total assets of such management company
and to not more than 10 per centum of the outstanding voting
securities of such issuer.

(2) “Non-diversified company” means any management com-
pany other than a diversified company.

(c) A registered diversified company which at the time of its qual-
ification as such meets the requirements of paragraph (1) of sub-
section (b) shall not lose its status as a diversified company be-
cause of any subsequent discrepancy between the value of its var-
ious investments and the requirements of said paragraph, so long
as any such discrepancy existing immediately after its acquisition
of any security or other property is neither wholly nor partly the
result of such acquisition.

(d) CLOSED-END COMPANY AUTHORITY TO INVEST IN PRIVATE
FUNDS.—

(1) IN GENERAL.—Except as otherwise prohibited or restricted
by this Act (or any rule issued under this Act), the Commission
may not prohibit or otherwise limit a closed-end company from
investing any or all of the assets of the closed-end company in
securities issued by private funds.

(2) OTHER RESTRICTIONS ON COMMISSION AUTHORITY.—

(A) IN GENERAL.—Except as otherwise prohibited or re-
stricted by this Act (or any rule issued under this Act) or
to the extent permitted by subparagraph (B), the Commis-
sion may not impose any condition on, restrict, or otherwise
limit—

(i) the offer to sell, or the sale of, securities issued by
a closed-end company that invests, or proposes to in-
vest, in securities issued by private funds; or

(ii) the listing of the securities of a closed-end com-
pany described in clause (i) on a national securities ex-
change.

(B) UNRELATED RESTRICTIONS.—The Commission may
impose a condition on, restrict, or otherwise limit an activ-
ity described in clause (i) or (ii) of subparagraph (A) if that
condition, restriction or limitation is unrelated to the un-
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derlying characteristics of a private fund or the status of a
private fund as a private fund.

(3) APPLICATION.—Notwithstanding section 6(f), this sub-
section shall also apply to a closed-end company that elects to
be treated as a business development company pursuant to sec-
tion 54.

* * & * * * &

SECURITIES EXCHANGE ACT OF 1934
TITLE I—REGULATION OF SECURITIES EXCHANGES

* * & * * * &

NATIONAL SECURITIES EXCHANGES

SEC. 6. (a) An exchange may be registered as a national securi-
ties exchange under the terms and conditions hereinafter provided
in this section and in accordance with the provisions of section
19(a) of this title, by filing with the Commission an application for
registration in such form as the Commission, by rule, may pre-
scribe containing the rules of the exchange and such other informa-
tion and documents as the Commission, by rule, may prescribe as
necessary or appropriate in the public interest or for the protection
of investors.

(b) An exchange shall not be registered as a national securities
exchange unless the Commission determines that—

(1) Such exchange is so organized and has the capacity to be
able to carry out the purposes of this title and to comply, and
(subject to any rule or order of the Commission pursuant to
section 17(d) or 19(g)(2) of this title) to enforce compliance by
its members and persons associated with its members, with the
provisions of this title, the rules and regulations thereunder,
and the rules of the exchange.

(2) Subject to the provisions of subsection (c) of this section,
the rules of the exchange provide that any registered broker or
dealer or natural person associated with a registered broker or
dealer may become a member of such exchange and any person
may become associated with a member thereof.

(3) The rules of the exchange assure a fair representation of
its members in the selection of its directors and administration
of its affairs and provide that one or more directors shall be
representative of issuers and investors and not be associated
with a member of the exchange, broker, or dealer.

(4) The rules of the exchange provide for the equitable alloca-
tion of reasonable dues, fees, and other charges among its
members and issuers and other persons using its facilities.

(5) The rules of the exchange are designed to prevent fraudu-
lent and manipulative acts and practices, to promote just and
equitable principles of trade, to foster cooperation and coordi-
nation with persons engaged in regulating, clearing, settling,
processing information with respect to, and facilitating trans-
actions in securities, to remove impediments to and perfect the
mechanism of a free and open market and a national market
system, and, in general, to protect investors and the public in-



29

terest; and are not designed to permit unfair discrimination be-
tween customers, issuers, brokers, or dealers, or to regulate by
virtue of any authority conferred by this title matters not re-
lated to the purposes of this title or the administration of the
exchange.

(6) The rules of the exchange provide that (subject to any
rule or order of the Commission pursuant to section 17(d) or
19(g)(2) of this title) its members and persons associated with
its members shall be appropriately disciplined for violation of
the provisions of this title, the rules or regulations thereunder,
or the rules of the exchange, by expulsion, suspension, limita-
tion of activities, functions, and operations, fine, censure, being
suspended or barred from being associated with a member, or
any other fitting sanction.

(7) The rules of the exchange are in accordance with the pro-
visions of subsection (d) of this section, and in general, provide
a fair procedure for the disciplining of members and persons
associated with members, the denial of membership to any per-
son seeking membership therein, the barring of any person
from becoming associated with a member thereof, and the pro-
hibition or limitation by the exchange of any person with re-
spect to access to services offered by the exchange or a member
thereof.

(8) The rules of the exchange do not impose any burden on
competition not necessary or appropriate in furtherance of the
purposes of this title.

(9)(A) The rules of the exchange prohibit the listing of any
security issued in a limited partnership rollup transaction (as
such term is defined in paragraphs (4) and (5) of section 14(h)),
unless such transaction was conducted in accordance with pro-
cedures designed to protect the rights of limited partners, in-
cluding—

(i) the right of dissenting limited partners to one of the
following:

(I) an appraisal and compensation;

(IT) retention of a security under substantially the
same terms and conditions as the original issue;

(ITIT) approval of the limited partnership rollup
transaction by not less than 75 percent of the out-
standing securities of each of the participating limited
partnerships;

(IV) the use of a committee of limited partners that
is independent, as determined in accordance with
rules prescribed by the exchange, of the general part-
ner or sponsor, that has been approved by a majority
of the outstanding units of each of the participating
limited partnerships, and that has such authority as is
necessary to protect the interest of limited partners,
including the authority to hire independent advisors,
to negotiate with the general partner or sponsor on be-
half of the limited partners, and to make a rec-
ommendation to the limited partners with respect to
the proposed transaction; or
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(V) other comparable rights that are prescribed by
rule by the exchange and that are designed to protect
dissenting limited partners;

(i1) the right not to have their voting power unfairly re-
duced or abridged;

(iii) the right not to bear an unfair portion of the costs
of a proposed limited partnership rollup transaction that is
rejected; and

(iv) restrictions on the conversion of contingent interests
or fees into non-contingent interests or fees and restric-
tions on the receipt of a non-contingent equity interest in
exgh&lnge for fees for services which have not yet been pro-
vided.

(B) As used in this paragraph, the term “dissenting limited
partner” means a person who, on the date on which soliciting
material is mailed to investors, is a holder of a beneficial inter-
est in a limited partnership that is the subject of a limited
partnership rollup transaction, and who casts a vote against
the transaction and complies with procedures established by
the exchange, except that for purposes of an exchange or ten-
der offer, such person shall file an objection in writing under
the rules of the exchange during the period during which the
offer is outstanding.

(10)(A) The rules of the exchange prohibit any member that
is not the beneficial owner of a security registered under sec-
tion 12 from granting a proxy to vote the security in connection
with a shareholder vote described in subparagraph (B), unless
the beneficial owner of the security has instructed the member
to vote the proxy in accordance with the voting instructions of
the beneficial owner.

(B) A shareholder vote described in this subparagraph is a
shareholder vote with respect to the election of a member of
the board of directors of an issuer, executive compensation, or
any other significant matter, as determined by the Commis-
sion, by rule, and does not include a vote with respect to the
uncontested election of a member of the board of directors of
any investment company registered under the Investment
Company Act of 1940 (15 U.S.C. 80b-1 et seq.).

(C) Nothing in this paragraph shall be construed to prohibit
a national securities exchange from prohibiting a member that
is not the beneficial owner of a security registered under sec-
tion 12 from granting a proxy to vote the security in connection
with a shareholder vote not described in subparagraph (A).

(c)(1) A national securities exchange shall deny membership to
(A) any person, other than a natural person, which is not a reg-
istered broker or dealer or (B) any natural person who is not, or
is not associated with, a registered broker or dealer.

(2) A national securities exchange may, and in cases in which the
Commission, by order, directs as necessary or appropriate in the
public interest or for the protection of investors shall, deny mem-
bership to any registered broker or dealer or natural person associ-
ated with a registered broker or dealer, and bar from becoming as-
sociated with a member any person, who is subject to a statutory
disqualification. A national securities exchange shall file notice
with the Commission not less than thirty days prior to admitting
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any person to membership or permitting any person to become as-
sociated with a member, if the exchange knew, or in the exercise
of reasonable care should have known, that such person was sub-
ject to a statutory disqualification. The notice shall be in such form
and contain such information as the Commission, by rule, may pre-
scribe as necessary or appropriate in the public interest or for the
protection of investors.

(3)(A) A national securities exchange may deny membership to,
or condition the membership of, a registered broker or dealer if (i)
such broker or dealer does not meet such standards of financial re-
sponsibility or operational capability or such broker or dealer or
any natural person associated with such broker or dealer does not
meet such standards of training, experience, and competence as are
prescribed by the rules of the exchange or (ii) such broker or dealer
or person associated with such broker or dealer has engaged and
there is a reasonable likelihood he may again engage in acts or
practices inconsistent with just and equitable principles of trade. A
national securities exchange may examine and verify the qualifica-
tions of an applicant to become a member and the natural persons
associated with such an applicant in accordance with procedures
established by the rules of the exchange.

(B) A national securities exchange may bar a natural person
from becoming a member or associated with a member, or condition
the membership of a natural person or association of a natural per-
son with a member, if such natural person (i) does not meet such
standards of training, experience, and competence as are prescribed
by the rules of the exchange or (ii) has engaged and there is a rea-
sonable likelihood he may again engage in acts or practices incon-
sistent with just and equitable principles of trade. A national secu-
rities exchange may examine and verify the qualifications of an ap-
plicant to become a person associated with a member in accordance
with procedures established by the rules of the exchange and re-
quire any person associated with a member, or any class of such
persons, to be registered with the exchange in accordance with pro-
cedures so established.

(C) A national securities exchange may bar any person from be-
coming associated with a member if such person does not agree (i)
to supply the exchange with such information with respect to its
relationship and dealings with the member as may be specified in
the rules of the exchange and (ii) to permit the examination of its
books and records to verify the accuracy of any information so sup-
plied.

(4) A national securities exchange may limit (A) the number of
members of the exchange and (B) the number of members and des-
ignated representatives of members permitted to effect transactions
on the floor of the exchange without the services of another person
acting as broker: Provided, however, That no national securities ex-
change shall have the authority to decrease the number of member-
ships in such exchange, or the number of members and designated
representatives of members permitted to effect transactions on the
floor of such exchange without the services of another person acting
as broker, below such number in effect on May 1, 1975, or the date
such exchange was registered with the Commission, whichever is
later: And provided further, That the Commission, in accordance
with the provisions of section 19(c) of this title, may amend the
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rules of any national securities exchange to increase (but not to de-
crease) or to remove any limitation on the number of memberships
in such exchange or the number of members or designated rep-
resentatives of members permitted to effect transactions on the
floor of the exchange without the services of another person acting
as broker, if the Commission finds that such limitation imposes a
burden on competition not necessary or appropriate in furtherance
of the purposes of this title.

(d)(1) In any proceeding by a national securities exchange to de-
termine whether a member or person associated with a member
should be disciplined (other than a summary proceeding pursuant
to paragraph (3) of this subsection), the exchange shall bring spe-
cific charges, notify such member or person of, and give him an op-
portunity to defend against, such charges, and keep a record. A de-
termination by the exchange to impose a disciplinary sanction shall
be supported by a statement setting forth—

(A) any act or practice in which such member or person asso-
ciated with a member has been found to have engaged, or
which such member or person has been found to have omitted;

(B) the specific provision of this title, the rules or regulations
thereunder, or the rules of the exchange which any such act or
practice, or omission to act, is deemed to violate; and

(C) the sanction imposed and the reasons therefor.

(2) In any proceeding by a national securities exchange to deter-
mine whether a person shall be denied membership, barred from
becoming associated with a member, or prohibited or limited with
respect to access to services offered by the exchange or a member
thereof (other than a summary proceeding pursuant to paragraph
(3) of this subsection), the exchange shall notify such person of, and
give him an opportunity to be heard upon, the specific grounds for
denial, bar, or prohibition or limitation under consideration and
keep a record. A determination by the exchange to deny member-
ship, bar a person from becoming associated with a member, or
prohibit or limit a person with respect to access to services offered
by the exchange or a member thereof shall be supported by a state-
ment setting forth the specific grounds on which the denial, bar, or
prohibition or limitation is based.

(3) A national securities exchange may summarily (A) suspend a
member or person associated with a member who has been and is
expelled or suspended from any self-regulatory organization or
barred or suspended from being associated with a member of any
self-regulatory organization, (B) suspend a member who is in such
financial or operating difficulty that the exchange determines and
so notifies the Commission that the member cannot be permitted
to continue to do business as a member with safety to investors,
creditors, other members, or the exchange, or (C) limit or prohibit
any person with respect to access to services offered by the ex-
change if subparagraph (A) or (B) of this paragraph is applicable
to such person or, in the case of a person who is not a member,
if the exchange determines that such person does not meet the
qualification requirements or other prerequisites for such access
and such person cannot be permitted to continue to have such ac-
cess with safety to investors, creditors, members, or the exchange.
Any person aggrieved by any such summary action shall be
promptly afforded an opportunity for a hearing by the exchange in
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accordance with the provisions of paragraph (1) or (2) of this sub-
section. The Commission, by order, may stay any such summary
action on its own motion or upon application by any person ag-
grieved thereby, if the Commission determines summarily or after
notice and opportunity for hearing (which hearing may consist sole-
ly of the submission of affidavits or presentation of oral arguments)
that such stay is consistent with the public interest and the protec-
tion of investors.

(e)(1) On and after the date of enactment of the Securities Acts
Amendments of 1975, no national securities exchange may impose
any schedule or fix rates of commissions, allowances, discounts, or
other fees to be charged by its members: Provided, however, That
until May 1, 1976, the preceding provisions of this paragraph shall
not prohibit any such exchange from imposing or fixing any sched-
ule of commissions, allowances, discounts, or other fees to be
charged by its members for acting as broker on the floor of the ex-
change or as odd-lot dealer: And provided further, That the Com-
mission, in accordance with the provisions of section 19(b) of this
title as modified by the provisions of paragraph (3) of this sub-
section, may—

(A) permit a national securities exchange, by rule, to impose
a reasonable schedule or fix reasonable rates of commissions,
allowances, discounts, or other fees to be charged by its mem-
bers for effecting transactions on such exchange prior to No-
vember 1, 1976, if the Commission finds that such schedule or
fixed rates of commissions, allowances, discounts, or other fees
are in the public interest; and

(B) permit a national securities exchange, by rule, to impose
a schedule or fix rates of commissions, allowances, discounts,
or other fees to be charged by its members for effecting trans-
actions on such exchange after November 1, 1976, if the Com-
mission finds that such schedule or fixed rates of commissions,
allowances, discounts, or other fees (i) are reasonable in rela-
tion to the costs of providing the service for which such fees
are charged (and the Commission publishes the standards em-
ployed in adjudging reasonableness) and (ii) do not impose any
burden on competition not necessary or appropriate in further-
ance of the purposes of this title, taking into consideration the
competitive effects of permitting such schedule or fixed rates
weighed against the competitive effects of other lawful actions
which the Commission is authorized to take under this title.

(2) Notwithstanding the provisions of section 19(c) of this title,
the Commission, by rule, may abrogate any exchange rule which
imposes a schedule or fixes rates of commissions, allowances, dis-
counts, or other fees, if the Commission determines that such
schedule or fixed rates are no longer reasonable, in the public in-
terest, or necessary to accomplish the purposes of this title.

(3)(A) Before approving or disapproving any proposed rule change
submitted by a national securities exchange which would impose a
schedule or fix rates of commissions, allowances, discounts, or other
fees to be charged by its members for effecting transactions on such
exchange, the Commission shall afford interested persons (i) an op-
portunity for oral presentation of data, views, and arguments and
(i1) with respect to any such rule concerning transactions effected
after November 1, 1976, if the Commission determines there are
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disputed issues of material fact, to present such rebuttal submis-
sions and to conduct (or have conducted under subparagraph (B) of
this paragraph) such cross-examination as the Commission deter-
mines to be appropriate and required for full disclosure and proper
resolution of such disputed issues of material fact.

(B) The Commission shall prescribe rules and make rulings con-
cerning any proceeding in accordance with subparagraph (A) of this
paragraph designed to avoid unnecessary costs or delay. Such rules
or rulings may (i) impose reasonable time limits on each interested
person’s oral presentations, and (ii) require any cross-examination
to which a person may be entitled under subparagraph (A) of this
paragraph to be conducted by the Commission on behalf of that
person in such manner as the Commission determines to be appro-
priate and required for full disclosure and proper resolution of dis-
puted issues of material fact.

(C)d) If any class of persons, the members of which are entitled
to conduct (or have conducted) cross-examination under subpara-
graphs (A) and (B) of this paragraph and which have, in the view
of the Commission, the same or similar interests in the proceeding,
cannot agree upon a single representative of such interests for pur-
poses of cross-examination, the Commission may make rules and
rulings specifying the manner in which such interests shall be rep-
resented and such cross-examination conducted.

(i1)) No member of any class of persons with respect to which the
Commission has specified the manner in which its interests shall
be represented pursuant to clause (i) of this subparagraph shall be
denied, pursuant to such clause (i), the opportunity to conduct (or
have conducted) cross-examination as to issues affecting his par-
ticular interests if he satisfies the Commission that he has made
a reasonable and good faith effort to reach agreement upon group
representation and there are substantial and relevant issues which
would not be presented adequately by group representation.

(D) A transcript shall be kept of any oral presentation and cross-
examination.

(E) In addition to the bases specified in subsection 25(a), a re-
viewing Court may set aside an order of the Commission under sec-
tion 19(b) approving an exchange rule imposing a schedule or fixing
rates of commissions, allowances, discounts, or other fees, if the
Court finds—

(1) a Commission determination under subparagraph (A) of
this paragraph that an interested person is not entitled to con-
duct cross-examination or make rebuttal submissions, or

(2) a Commission rule or ruling under subparagraph (B) of
this paragraph limiting the petitioner’s cross-examination or
rebuttal submissions,

has precluded full disclosure and proper resolution
of disputed issues of material fact which were nec-
essary for fair determination by the Commission.

(f) The Commission, by rule or order, as it deems necessary or
appropriate in the public interest and for the protection of inves-
tors, to maintain fair and orderly markets, or to assure equal regu-
lation, may require—

(1) any person not a member or a designated representative
of a member of a national securities exchange effecting trans-
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actions on such exchange without the services of another per-
son acting as a broker, or

(2) any broker or dealer not a member of a national securi-
ties exchange effecting transactions on such exchange on a reg-
ular basis,

to corfpply with such rules of such exchange as the Commission may
specify.

(g) NOTICE REGISTRATION OF SECURITY FUTURES ProDUCT EX-
CHANGES.—

(1) REGISTRATION REQUIRED.—An exchange that lists or
trades security futures products may register as a national se-
curities exchange solely for the purposes of trading security fu-
tures products 1f—

(A) the exchange is a board of trade, as that term is de-
fined by the Commodity Exchange Act (7 U.S.C. 1la(2)),
that has been designated a contract market by the Com-
modity Futures Trading Commission and such designation
is not suspended by order of the Commodity Futures Trad-
ing Commission; and

(B) such exchange does not serve as a market place for
transactions in securities other than—

(i) security futures products; or

(i1) futures on exempted securities or groups or in-
dexes of securities or options thereon that have been
authorized under section 2(a)(1)(C) of the Commodity
Exchange Act.

(2) REGISTRATION BY NOTICE FILING.—

(A) FORM AND CONTENT.—An exchange required to reg-
ister only because such exchange lists or trades security
futures products may register for purposes of this section
by filing with the Commission a written notice in such
form as the Commission, by rule, may prescribe containing
the rules of the exchange and such other information and
documents concerning such exchange, comparable to the
information and documents required for national securities
exchanges under section 6(a), as the Commission, by rule,
may prescribe as necessary or appropriate in the public in-
terest or for the protection of investors. If such exchange
has filed documents with the Commodity Futures Trading
Commission, to the extent that such documents contain in-
formation satisfying the Commission’s informational re-
quirements, copies of such documents may be filed with
the Commission in lieu of the required written notice.

(B) IMMEDIATE EFFECTIVENESS.—Such registration shall
be effective contemporaneously with the submission of no-
tice, in written or electronic form, to the Commission, ex-
cept that such registration shall not be effective if such
registration would be subject to suspension or revocation.

(C) TERMINATION.—Such registration shall be termi-
nated immediately if any of the conditions for registration
set forth in this subsection are no longer satisfied.

(3) PuBLIC AVAILABILITY.—The Commission shall promptly
publish in the Federal Register an acknowledgment of receipt
of all notices the Commission receives under this subsection
and shall make all such notices available to the public.
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(4) EXEMPTION OF EXCHANGES FROM SPECIFIED PROVISIONS.—
(A) TRANSACTION EXEMPTIONS.—An exchange that is reg-
istered under paragraph (1) of this subsection shall be ex-
empt from, and shall not be required to enforce compliance
by its members with, and its members shall not, solely
with respect to those transactions effected on such ex-
change in security futures products, be required to comply
with, the following provisions of this title and the rules
thereunder:

(i) Subsections (b)(2), (b)(3), (b)(4), (b)(7), (b)9), (c),
(d), and (e) of this section.

(ii) Section 8.

(ii1) Section 11.

(iv) Subsections (d), (f), and (k) of section 17.

(v) Subsections (a), (f), and (h) of section 19.

(B) RULE CHANGE EXEMPTIONS.—An exchange that reg-
istered under paragraph (1) of this subsection shall also be
exempt from submitting proposed rule changes pursuant
to section 19(b) of this title, except that—

(i) such exchange shall file proposed rule changes re-
lated to higher margin levels, fraud or manipulation,
recordkeeping, reporting, listing standards, or decimal
pricing for security futures products, sales practices
for security futures products for persons who effect
transactions in security futures products, or rules ef-
fectuating such exchange’s obligation to enforce the se-
curities laws pursuant to section 19(b)(7);

(i) such exchange shall file pursuant to sections
19(b)(1) and 19(b)(2) proposed rule changes related to
margin, except for changes resulting in higher margin
levels; and

(iii) such exchange shall file pursuant to section
19(b)(1) proposed rule changes that have been abro-
gated by the Commission pursuant to section
19(b)(7)(C).

(5) TRADING IN SECURITY FUTURES PRODUCTS.—

(A) IN GENERAL.—Subject to subparagraph (B), it shall
be unlawful for any person to execute or trade a security
futures product until the later of—

(i) 1 year after the date of the enactment of the
Commodity Futures Modernization Act of 2000; or

(i) such date that a futures association registered
under section 17 of the Commodity Exchange Act has
met the requirements set forth in section 15A(k)(2) of
this title.

(B) PRINCIPAL-TO-PRINCIPAL TRANSACTIONS.—Notwith-
standing subparagraph (A), a person may execute or trade
a security futures product transaction if—

(i) the transaction is entered into—

(I) on a principal-to-principal basis between par-
ties trading for their own accounts or as described
in section 1a(18)(B)(ii) of the Commodity Ex-
change Act; and

(IT) only between eligible contract participants
(as defined in subparagraphs (A), (B)(ii), and (C)
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of such section 1a(18)) at the time at which the
persons enter into the agreement, contract, or
transaction; and
(i) the transaction is entered into on or after the
later of—

(I) 8 months after the date of the enactment of
the Commodity Futures Modernization Act of
2000; or

(IT) such date that a futures association reg-
istered under section 17 of the Commodity Ex-
change Act has met the requirements set forth in
section 15A(k)(2) of this title.

(h) TRADING IN SECURITY FUTURES PRODUCTS.—

(1) TRADING ON EXCHANGE OR ASSOCIATION REQUIRED.—It
shall be unlawful for any person to effect transactions in secu-
rity futures products that are not listed on a national securities
exchange or a national securities association registered pursu-
ant to section 15A(a).

(2) LISTING STANDARDS REQUIRED.—Except as otherwise pro-
vided in paragraph (7), a national securities exchange or a na-
tional securities association registered pursuant to section
15A(a) may trade only security futures products that (A) con-
form with listing standards that such exchange or association
files with the Commission under section 19(b) and (B) meet the
criteria specified in section 2(a)(1)(D)(i) of the Commodity Ex-
change Act.

(3) REQUIREMENTS FOR LISTING STANDARDS AND CONDITIONS
FOR TRADING.—Such listing standards shall—

(A) except as otherwise provided in a rule, regulation, or
order issued pursuant to paragraph (4), require that any
security underlying the security future, including each
component security of a narrow-based security index, be
registered pursuant to section 12 of this title;

(B) require that if the security futures product is not
cash settled, the market on which the security futures
product is traded have arrangements in place with a reg-
istered clearing agency for the payment and delivery of the
securities underlying the security futures product;

(C) be no less restrictive than comparable listing stand-
ards for options traded on a national securities exchange
or national securities association registered pursuant to
section 15A(a) of this title;

(D) except as otherwise provided in a rule, regulation, or
order issued pursuant to paragraph (4), require that the
security future be based upon common stock and such
other equity securities as the Commission and the Com-
modity Futures Trading Commission jointly determine ap-
propriate;

(E) require that the security futures product is cleared
by a clearing agency that has in place provisions for linked
and coordinated clearing with other clearing agencies that
clear security futures products, which permits the security
futures product to be purchased on one market and offset
on another market that trades such product;
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(F) require that only a broker or dealer subject to suit-
ability rules comparable to those of a national securities
association registered pursuant to section 15A(a) effect
transactions in the security futures product;

(G) require that the security futures product be subject
to the prohibition against dual trading in section 4j of the
Commodity Exchange Act (7 U.S.C. 6j) and the rules and
regulations thereunder or the provisions of section 11(a) of
this title and the rules and regulations thereunder, except
to the extent otherwise permitted under this title and the
rules and regulations thereunder;

(H) require that trading in the security futures product
not be readily susceptible to manipulation of the price of
such security futures product, nor to causing or being used
in the manipulation of the price of any underlying secu-
rity, option on such security, or option on a group or index
including such securities;

(I) require that procedures be in place for coordinated
surveillance among the market on which the security fu-
tures product is traded, any market on which any security
underlying the security futures product is traded, and
other markets on which any related security is traded to
detect manipulation and insider trading;

(J) require that the market on which the security futures
product is traded has in place audit trails necessary or ap-
propriate to facilitate the coordinated surveillance required
in subparagraph (I);

(K) require that the market on which the security fu-
tures product is traded has in place procedures to coordi-
nate trading halts between such market and any market
on which any security underlying the security futures
product is traded and other markets on which any related
security is traded; and

(L) require that the margin requirements for a security
futures product comply with the regulations prescribed
pursuant to section 7(c)(2)(B), except that nothing in this
subparagraph shall be construed to prevent a national se-
curities exchange or national securities association from
requiring higher margin levels for a security futures prod-
uct when it deems such action to be necessary or appro-
priate.

(4) AUTHORITY TO MODIFY CERTAIN LISTING STANDARD RE-
QUIREMENTS.—

(A) AUTHORITY TO MODIFY.—The Commission and the
Commodity Futures Trading Commission, by rule, regula-
tion, or order, may jointly modify the listing standard re-
quirements specified in subparagraph (A) or (D) of para-
graph (3) to the extent such modification fosters the devel-
opment of fair and orderly markets in security futures
products, is necessary or appropriate in the public interest,
and is consistent with the protection of investors.

(B) AUTHORITY TO GRANT EXEMPTIONS.—The Commission
and the Commodity Futures Trading Commission, by
order, may jointly exempt any person from compliance
with the listing standard requirement specified in sub-
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paragraph (E) of paragraph (3) to the extent such exemp-
tion fosters the development of fair and orderly markets in
security futures products, is necessary or appropriate in
the public interest, and is consistent with the protection of
investors.

(5) REQUIREMENTS FOR OTHER PERSONS TRADING SECURITY
FUTURE PRODUCTS.—It shall be unlawful for any person (other
than a national securities exchange or a national securities as-
sociation registered pursuant to section 15A(a)) to constitute,
maintain, or provide a marketplace or facilities for bringing to-
gether purchasers and sellers of security future products or to
otherwise perform with respect to security future products the
functions commonly performed by a stock exchange as that
term is generally understood, unless a national securities asso-
ciation registered pursuant to section 15A(a) or a national se-
curities exchange of which such person is a member—

(A) has in place procedures for coordinated surveillance
among such person, the market trading the securities un-
derlying the security future products, and other markets
trading related securities to detect manipulation and in-
sider trading;

(B) has rules to require audit trails necessary or appro-
priate to facilitate the coordinated surveillance required in
subparagraph (A); and

(C) has rules to require such person to coordinate trad-
ing halts with markets trading the securities underlying
the security future products and other markets trading re-
lated securities.

(6) DEFERRAL OF OPTIONS ON SECURITY FUTURES TRADING.—
No person shall offer to enter into, enter into, or confirm the
execution of any put, call, straddle, option, or privilege on a se-
curity future, except that, after 3 years after the date of the
enactment of this subsection, the Commission and the Com-
modity Futures Trading Commission may by order jointly de-
termine to permit trading of puts, calls, straddles, options, or
privileges on any security future authorized to be traded under
the provisions of this Act and the Commodity Exchange Act.

(7) DEFERRAL OF LINKED AND COORDINATED CLEARING.—

(A) Notwithstanding paragraph (2), until the compliance
date, a national securities exchange or national securities
association registered pursuant to section 15A(a) may
trade a security futures product that does not—

(i) conform with any listing standard promulgated to
meet the requirement specified in subparagraph (E) of
paragraph (3); or

(ii) meet the criterion specified in section
2(a)(1)(D)E)IV) of the Commodity Exchange Act.

(B) The Commission and the Commodity Futures Trad-
ing Commission shall jointly publish in the Federal Reg-
ister a notice of the compliance date no later than 165
days before the compliance date.

(C) For purposes of this paragraph, the term “compliance
date” means the later of—

(i) 180 days after the end of the first full calendar
month period in which the average aggregate com-
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parable share volume for all security futures products
based on single equity securities traded on all national
securities exchanges, any national securities associa-
tions registered pursuant to section 15A(a), and all
other persons equals or exceeds 10 percent of the aver-
age aggregate comparable share volume of options on
single equity securities traded on all national securi-
ties exchanges and any national securities associations
registered pursuant to section 15A(a); or

(i) 2 years after the date on which trading in any
security futures product commences under this title.

(i) Consistent with this title, each national securities exchange
registered pursuant to subsection (a) of this section shall issue such
rules as are necessary to avoid duplicative or conflicting rules ap-
plicable to any broker or dealer registered with the Commission
pursuant to section 15(b) (except paragraph (11) thereof), that is
also registered with the Commodity Futures Trading Commission
pursuant to section 4f(a) of the Commodity Exchange Act (except
paragraph (2) thereof), with respect to the application of—

(1) rules of such national securities exchange of the type
specified in section 15(c)(3)(B) involving security futures prod-
ucts; and

(2) similar rules of national securities exchanges registered
pursuant to section 6(g) and national securities associations
registered pursuant to section 15A(k) involving security futures
products.

(j) PROCEDURES AND RULES FOR SECURITY FUTURE PRODUCTS.—
A national securities exchange registered pursuant to subsection
(a) shall implement the procedures specified in section 6(h)(5)(A) of
this title and adopt the rules specified in subparagraphs (B) and
(C) of section 6(h)(5) of this title not later than 8 months after the
date of receipt of a request from an alternative trading system for
such implementation and rules.

(k)(1) To the extent necessary or appropriate in the public inter-
est, to promote fair competition, and consistent with the promotion
of market efficiency, innovation, and expansion of investment op-
portunities, the protection of investors, and the maintenance of fair
and orderly markets, the Commission and the Commodity Futures
Trading Commission shall jointly issue such rules, regulations, or
orders as are necessary and appropriate to permit the offer and
sale of a security futures product traded on or subject to the rules
of a foreign board of trade to United States persons.

(2) The rules, regulations, or orders adopted under paragraph (1)
shall take into account, as appropriate, the nature and size of the
m?lrkets that the securities underlying the security futures product
reflect.

(1) SECURITY-BASED SWAPS.—It shall be unlawful for any person
to effect a transaction in a security-based swap with or for a person
that is not an eligible contract participant, unless such transaction
is effected on a national securities exchange registered pursuant to
subsection (b).

(m)(1) Except as otherwise prohibited or restricted by rules of the
exchange that are consistent with section 5(d) of the Investment
Company Act of 1940 (15 U.S.C. 80a-5(d)), an exchange may not
prohibit, condition, restrict, or impose any other limitation on the
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listing or trading of the securities of a closed-end company when the
closed-end company invests, or may invest, some or all of the assets
of the closed-end company in securities issued by private funds.
(2) In this paragraph—
(A) the term “closed-end company”™—
(i) has the meaning given the term in section 5(a) of the
Investment Company Act of 1940 (15 U.S.C. 80a—5(a)); and
(it) includes a closed-end company that elects to be treat-
ed as a business development company pursuant to section
54 of the Investment Company Act of 1940 (15 U.S.C. 80a-
53); and
(B) the term “private fund” has the meaning given the term
in section 2(a) of the Investment Company Act of 1940 (15
U.S.C. 80a-2(a))).

* * * * * * *
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