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Presidential Documents

Title 3— THE PRESIDENT
Executive Order 1 1 5 6 7

PRESCRIBING THE COMPENSATION OF CERTAIN OFFICIALS IN THE 
BUREAU OF DOMESTIC COMMERCE, DEPARTMENT OF COMMERCE
By virtue of the authority vested in me by section 703(a) of the 

Defense Production Act of 1950, as amended (50 U.S.C. App. 2153
(a)) ,  and as President of the United States, it is ordered as follows:

S ection 1. The compensation for the position of Director, Bureau 
of Domestic Commerce, Department of Commerce (formerly desig­
nated as Administrator, Business and Defense Services Administra­
tion, Department of Commerce) is hereby fixed at the rate now or 
hereafter prescribed by law for level V of the Executive Schedule 
(5 U.S.C. 5316).

S ec. 2. The compensation for the position of Deputy Director, 
Bureau of Domestic Commerce, Department of Commerce, is hereby 
fixed at the highest rate now or hereafter prescribed by law for grade 
18 of the General Schedule (5 U.S.C. 5332).

S ec. 3. The letter of the President to the Secretary of Commerce, 
dated November 5, 1962, relating to the salary of the Administrator, 
Business and Defense Services Administration, Department of Com­
merce, is hereby superseded.

T he  W hite H ouse,
November16,1970.

[F.R. Doc. 70-15585 ; Filed, Nov. 16,1970 ; 1: 00 p.m.]
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THE PRESIDENT 17703

Executive Order 1 1 5 6 8
EXEMPTING A. EVERETTE MadNTYRE FROM COMPULSORY 

RETIREMENT FOR AGE
W HEREAS A. Everette MacIntyre, a member of the Federal 

Trade Commission, will, during the month of February 1971, become 
subject to compulsory retirement for age under the provisions of 
section 8335 of title 5, United States Code, unless exempted therefrom 
by Executive order; and

W HEREAS, in my judgment, the public interest requires that 
Mr. MacIntyre be exempted from such compulsory retirement:

NOW, THEREFORE, by virtue of the authority vested in me 
by subsection (c) of section 8335 of title 5, United States Code, I  here­
by exempt A. Everette MacIntyre from compulsory retirement for 
age until February 29,1972.

T h e  W h ite  H ouse,
November 16,1970.

[F.R. Doc. 70-15586; Filed, Nov. 16, 1970; 1:00 p.m.]

FEDERAL REGISTER, V O L  35, NO. 224— WEDNESDAY, NOVEMBER 18, 1970





17705

Rules and Regulations
Title 5— ADMINISTRATIVE 

PERSONNEL
Chapter I— Civil Service Commission
PART 151— POLITICAL ACTIVITY OF 

STATE OR LOCAL OFFICERS OR 
EMPLOYEES

Decision
Section 151.137(d) is amended to read 

as set out below.
§ 151 .137  D ecision .

* * * * *
(d) On appeal from or review of a 

decision of the hearing examiner, the 
Commission- makes its decision on the 
record and notifies the State or local 
officer or employee and the State or local 
agency employing him. When a violation 
so warrants, the Commission recom­
mends the removal of the State or local 
officer or employee. If the State or local 
officer or employee is not removed, or 
if he is removed and is reemployed 
within 18 months in a State or local 
agency of the same State, the Commis­
sion may direct the withholding from 
the next Federal loan or grant to the 
appropriate State or local agency of an 
amount equal to 2 years’ pay at the rate 
the State or local officer or employee was 
receiving at the time of the violation.

U nited S tates Civil S erv­
ice Commission,

[seal] James C. S pry,
Executive Assistant to 

the Commissioners.
IF.R. Doc. 70-15520; Filed, Nov. 17, 1970; 

8:51 a.m.]

PART 213— EXCEPTED SERVICE
Department of Agriculture

.Section 213.3313 is amended to show 
that one position of Private Secretary 
to the Deputy Under Secretary for Rural 
Development is excepted under Schedule 
C and that one position of Private Sec­
retary to the Deputy Under Secretary 
*or Congressional Liaison is excepted 
r *  Schedule c  in lieu of a position 
. in Schedule C as Private Secretary 
to the Deputy Under Secretary. Effec­
tive on publication in the F édérai 
Register, subparagraph (3) is revoked 
and subparagraphs (4) and (5) are 
added to paragraph (c) of § 213.3313 as 
set out below.
§ 213 .3313  D epartm ent o f  A griculture. 

* * * * *
(c> Office of the Under Secre­

tary, * * *
(3) [Revoked]

(4) One Private Secretary to the 
Deputy Under Secretary for Congres­
sional Liaison.

(5) One Private Secretary to the 
Deputy Under Secretary for ‘Rural 
Development.

* * * * *
(5 U.S.C. 3301, 3302, E.O. 10577; 3 CFR 1954- 
58 Comp., p. 218)

United S tates Civil S erv­
ice Commission,

[seal] James C. S pry,
Executive Assistant to 

the Commissioners.
[F.R. Doc. 70-15518; Filed, Nov,. 17, 1970; 

8:51 a.m.]

PART 213— EXCEPTED SERVICE
Office of Economic Opportunity

Section 213.3373 is amended to show 
that an additional Special Assistant to 
the Executive Secretary (interdepart­
mental activities) is excepted under 
Schedule C. Effective on publication in 
the F ederal R egister, subparagraph (11) 
of paragraph (a) of § 213.3373 is 
amended as set out below.
§ 2 1 3 .3 3 7 3  Office o f  E conom ic O ppor­

tunity.
(a) Office of the Director. * * *
(11) Two Special Assistants to the 

Executive Secretary (interdepartmental 
activities)

* * * * *
(15 U.S.C. 3301, 3302, E.O. 10577; 3 CFR 
1954-58, Comp., p. 218)

U nited S tates Civil S erv­
ice Commission,

[seal] J ames C. S pry,
Executive Assistant to 

the Commissioners.
[F.R. Doc. 70-15519; Filed, Nov. 17, 1970; 

8:51 a.m.]

Title 7— AGRICULTURE
Chapter VII— Agricultural Stabiliza­

tion and Conservation Service 
(Agricultural Adjustment), Depart­
ment of Agriculture

SUBCHAPTER B— FARM MARKETING QUOTAS 
AND ACREAGE ALLOTMENTS
PART 729— PEANUTS

Subpart— 1971 Crop of Peanuts: Acre­
age Allotments and Marketing Quotas

Basis and purpose. The provisions of 
§§ 729.100 to 729.103 are issued pursuant 
to the Agricultural Adjustment Act of 
1938, as amended (52 Stat. 31, as 
amended; 7 U.S.C. 1281 et seq.) (referred 
to as the “act”) with respect to the 1971

crop of peanuts. The purposes of §§ 729.- 
100 to 729.103 are to proclaim a national 
marketing quota, establish the national 
acreage allotment and apportion such 
allotment to the States for the 1971 crop 
of peanuts in accordance with section 
358 of the act (7 U.S.C. 1358). Farmers 
voting in a referendum held in December 
1968 favored marketing quotas .for pea­
nuts produced in 1969, 1970, and 1971 as 
set forth in the F ederal R egister of Jan­
uary 3, 1969 (34 F.R. 56); therefore, 
quotas will be effective for the 1971 crop. 
The findings and determinations made 
with respect to these matters are based 
on the latest available statistics of the 
Federal Government.

Notice that the Secretary was prepar­
ing to determine the acreage allotments 
and marketing quota for the 1971 crop of 
peanuts was published in accordance 
with 5 U.S.C. 553 (80 Stat. 383) in the 
F ederal R egister of August 18, 1970 (35 
F.R. 13135). All submissions received 
in response to such notice have been 
considered.

In order that peanut farmers may be 
notified as soon as possible of farm allot­
ments for the 1971 crop of peanuts, it is 
essential that §§ 729.100 to 729.103 be 
made effective as soon as possible. Ac­
cordingly, it is hereby found and deter­
mined that compliance with the 30-day 
effective date requirement of 5 U.S.C. 553 
is impracticable and contrary to the 
public interest and §§ 729.100 to 729.103 
shall be effective upon filing of this docu­
ment with the Director, Office of the 
Federal Register.
Sec.
729.100 Proclamation of national marketing

quota for the 1971 crop of
peanuts.

729.101 National acreage allotment for the
1971 crop of peanuts.

729.102 National reserve for new farms.
729.103 Apportionment to States.

Au th o r ity  : The provisions of this subpart 
issued under secs. 301, 358, 375, 52 Stat. 38, 
as amended, 55 Stat. 88, as amended, 52 Stat. 
66, as amended; 7 U.S.C. 1301, 1358, 1375.
§ 7 2 9 .1 0 0  P roclam ation o f  national m ar­

k etin g  quota fo r  the 1971  crop o f  
peanuts.

(a) Statutory requirements. Section 
358(a) of the act provides that between 
July 1 and December 1 of each calendar 
year the Secretary shall proclaim a na­
tional marketing quota for the crop of 
peanuts to be produced in the next suc­
ceeding calendar year. The quota for 
such crop shall be a quantity of peanuts 
which will make available for marketing 
a supply equal to the average quantity of 
peanuts harvested for nuts during the 
immediately preceding 5 years, adjusted 
for current trends and prospective de­
mand conditions. The national market­
ing quota shall be a quantity of peanuts 
sufficient to provide a national acreage
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17706 RULES AND REGULATIONS
allotment of not less than 1,610,000 
acres.

(b) Findings and determinations. The 
following findings and determinations 
under section 358(a) of the act are here­
by made:

(1) Average quantity of peanuts har­
vested for nuts during the 5 year period 
1965-69, adjusted for current trends and 
prospective demand conditions—1,021,- 
000 tons;

(2) Normal yield per acre of peanuts* 
for the United States on the basis of the 
average yield per acre of peanuts in the 
5-year period 1965-69, adjusted for 
trends ifi yields and abnormal conditions 
of production affecting yields—1,930 
pounds;

(3) Conversion of the quantity of 
peanuts determined under subparagraph
(1) of this paragraph into acres on the 
basis of the normal yield, with an adjust­
ment for under harvesting—1,218,031 
acres.

(4) Conversion of the minimum na­
tional acreage allotment of 1,610,000 
acres into tons of quota on the basis of 
the normal yield—1,553,650 tons.

(c) National marketing quota. The 
national marketing quota for the 1971 
crop of peanuts is hereby proclaimed to 
be 1,553,650 tons on the basis of the mini­
mum national acreage allotment deter­
mined under paragraph (b) (4) of this 
section since such amount of quota 
would not be obtained by the smaller 
amount determined under paragraph
(b) (3) of this section.
§ 7 2 9 .1 0 1  N ational acreage a llotm ent 

fo r  the 1971  crop o f  peanuts.

State acreage
State : allotment

Missouri ____________________  247
New Mexico___ *£_______ ____  5, 759
North Carolina_________ ._____  167, 814
Oklahoma __________________  138,272
South Carolina_______________  13,887

, Tennessee___________________  3,606
T exas______________________ 357,310
Virginia______ __ ___________  104, 823

Total apportioned to States. 1, 608, 390 
National reserve for new farms. 1, 610

Total, United States______ 1, 610,000
Effective date: Date of filing this doc­

ument with Director, Office of the Fed­
eral Register.

Signed at Washington, D.C., on No­
vember 10,1970.

Clifford M. H ardin,
Secretary.

[F.R. Doc. 70-15465; Filed, Nov. 17, 1970; 
8:47 a.m.]

Chapter IX— Consumer and Marketing 
Service (Marketing Agreements and 
Orders; Fruits, Vegetables, Nuts), 
Department of Agriculture

PART 929— CRANBERRIES GROWN IN 
STATES OF MASSACHUSETTS, 
RHODE ISLAND, CONNECTICUT, 
NEW JERSEY, WISCONSIN, MICH­
IGAN, MINNESOTA, OREGON, 
WASHINGTON, AND LONG ISLAND 
IN THE STATE OF NEW YORK
Subpart— Handler Regulations

The national acreage allotment for the 
1971 crop of peanuts based on the na­
tional marketing quota under § 729.100
(c) is hereby established at 1,610,000 
acres.
§ 7 2 9 .1 0 2  N ational reserve fo r  new  

farm s.
Section 358(f) of the act provides for 

the establishment of a national reserve 
of not more than 1 percent of the na­
tional acreage allotment for apportion­
ment among farms on which peanuts are 
to be produced in 1971 but on which pea­
nuts were not produced during any of 
the years 1968, 1969, or 1970. A national 
reserve for such new farms in the amount 
of 1,610 acres is hereby established.
§ 7 2 9 .1 0 3  A pportionm ent to States.

The national acreage allotment for 
the 1971 crop of peanuts of 1,610,000 
acres, less the national reserve for new 
farms of 1,610 acres, is hereby appor­
tioned to the States on the basis of their 
share of the national acreage allotment 
for 1970 as provided under section 358
(c) (1) of the act:

State acreage
State: allotment

A labam a________________ _—  216,742
A rizona_____________________  761
Arkansas___________________ _ 4,184
California________    930
Florida ____________________ _ 55, 425
G eorgia____________________ _ 529,193
L ouisiana_________      1,945
Mississippi ____    7,492

F ree and R estricted Percentages for 
1970-71 F iscal P eriod

Notice was published in the F ederal 
R egister issue of October 29, 1970 (35 
F.R. 16736*, that the Department was 
giving consideration to a proposed 
amendment of § 929.301 Free and re­
stricted percentages for the 1970-71 Fis- 
'cal period (35 F.R. 15090), hereinafter 
designated as a part of Subpart— 
Handler Regulations, currently in effect 
pursuant to the applicable provisions of 
the marketing agreement, as amended, 
and Order No. 929, as amended (7 CFR 
Part 929), regulating the handling 
of cranberries grown in the States of 
Massachusetts, Rhode Island, Connecti­
cut, New Jersey, Wisconsin, Michigan, 
Minnesota, Oregon, Washington, and 
Long Island in the State of New York, 
effective under the applicable provisions 
of the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674). Amendment was proposed by the 
Cranberry Marketing Committee, estab­
lished pursuant to the amended market­
ing agreement and order as the agency to 
administer the provisions thereof. No 
written data, views, or arguments were 
filed with respect to said proposal during 
the period specified therefor in the 
notice.

After consideration of all relevant 
matters presented, including that in the 
notice, it is hereby found that amend­
ment, as hereinafter set forth, of said

handler regulations is in accordance with 
said amended marketing agreement and 
order and will tend to effectuate the de­
clared policy of the act. The ending date 
of January 1, 1971, would provide ample 
opportunity for each handler to meet his 
withholding obligations before comple­
tion of the marketing season by permit­
ting maximum flexibility in scheduling 
requests for inspection and certification 
of cranberries for withholding, while en­
gaging in normal shipping operations, 
Accordingly, § 929.301, together with 
§ 929.302, are hereby designated as Sub­
part—Handler Regulations, the current 
text in § 929.301 (35 F.R. 15090) is desig­
nated as paragraph (a) thereof, and a 
new paragraph (b) is added to read as 
follows:
§ 9 2 9 .3 0 1  Free and restricted percent­

ages for  the 19 7 0 —71 fiscal period.
* * * * *

(b) Each handler shall meet his with­
holding requirement, as provided in 
§ 929.54, not later than January 1, 1971.
(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674)

Dated, November 13, 1970, to become 
effective 30 days after publication in the 
F ederal R egister.

P aul A. N icholson, 
Deputy Director, Fruit and Veg­

etable Division, Consumer and 
Marketing Service.

[F.R. Doc. 70-15507; Filed, Nov. 17, 1970;
8:50 a.m.]

Title 9— ANIMALS AND 
ANIMAL PRODUCTS

Chapter I— Agricultural Research 
Service, Department of Agriculture

SUBCHAPTER C— INTERSTATE TRANSPORTATION 
OF ANIMALS AND POULTRY

[Docket No. 70-296]

PART 76— HOG CHOLERA AND 
OTHER COMMUNICABLE SWINE 
DISEASES

Areas Quarantined
Pursuant to provisions of the Act of 

May 29, 1884, as amended, the Act of 
February 2, 1903, as amended, the Act 
yi March 3, 1905, as amended, the Act 
Df September 6, 1961, and the Act of 
July 2, 1962 (21 U.S.C. 111-113, 114g, 115. 
117, 120, 121, 123-126, 134b, 134f) Part 
76, Title 9, Code of Federal Regulations, 
restricting the interstate movement of 
swine and certain products because of 
hog cholera and other c o m m u n ic a b le  
swine diseases, is hereby amended in the 
following respects:

1. In § 76.2, in paragraph (e) (9) relat­
ing to the State of Missouri, subdivsion
/ i n  v 4-a d « 4-nr. r iA im fu  ic  Q.TYTended

to read:
(9) Missouri. * * *
(iii) That portion of Bates County 

bounded by a line beginning at thé junc­
tion of the Johnstown-Butler Airport
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Road and State Highway BB; thence, 
following State Highway BB in a south­
erly direction to State Highway H; 
thence, following State Highway H in an 
easterly direction to State Highway BB; 
thence, following State Highway BB in a 
southwesterly direction to State Highway 
52; thence, following State Highway 52 in 
a southerly and then southeasterly direc­
tion to State Highway W; thence, follow­
ing State Highway W in a generally 
southwesterly direction to State High­
way B; thence, following State Highway 
B in a westerly direction to State High­
way N; thence, following State Highway 
N in a generally northwesterly direction 
to State Highway 52; thence, following 
State Highway 52 in a westerly direction 
to U.S. Highway 71; thence, following 
U.S. Highway 71 in a northeasterly direc­
tion to State Highway TT; thence, fol­
lowing State Highway TT in an easterly 
direction to the dividing line between Rs.
32 and 31 W.; thence, following the di­
viding line between Rs. 32 and 31 W. in 
a northerly direction to State Highway 
F; thence, following State Highway F 
in a westerly direction to State Highway 
FF; thence, following State Highway FF 
in a northerly direction to State High­
way 18; thence, following State Highway 
18 in an easterly direction to U.S. High­
way 71; thence, following U.S. Highway 
71 in a southerly direction to State High­
way 18; thence, following State Highway 
18 in an easterly direction to the divid­
ing line between Rs. 31 and 30 W.; thence, 
following the dividing line between Rs. 
31 and 30 W. in a southerly direction 
to the Long Mound Road; thence, fol­
lowing the Long Mound Road in an east­
erly direction to the East Mound Creek; 
thence, following the west bank of the 
East Mound Creek in a generally south­
erly direction to the Johnstown-Butler 
Airport Road; thence, following the 
Johnstown-Butler Airport Road in an 
easterly direction to its junction with 
State Highway BB.

2. In §76.2, in paragraph (e) (12) 
relating to the State of North Carolina, 
subdivisions (ii) relating to Bertie 
County, and (viii) relating to Washing­
ton County are deleted.
(Secs. 4-7, 23 Stat. 32, as amended, secs. 1, 
2, 32 Stat. 791-792, as amended, secs. 1-4,
33 Stat. 1264, 1265, as amended^ sec. 1, 75 
Stat. 481, secs. 3 and 11, 76 Stat. 130, 132;

U SC * 1U , 112, 113, 114g, 115, 117, 120, 
121, 123-126, 134b, 134f; 29 F.R. 16210, as 
amended)

Effective date. The foregoing amend­
ments shall become effective upon 
issuance.

The amendments quarantine a portion 
of Bates County, Mo., because of the ex­
istence of hog cholera. This action is 
deemed necessary to prevent further 
spread of the disease. The restrictions 
Pertaining to the interstate movement of 
swine and swine products from or 
through quarantined areas as contained 
}n 9,^Fïî Part 76, as amended, will apply 
to the quarantined portion of such 
county.

. ^ e amendments also exclude portions 
n anc* Washington Counties in
i^orth Carolina from the areas quaran­

tined because of hog cholera. Therefore, 
the restrictions pertaining to the inter­
state movement of swine and swine prod­
ucts from or through quarantined areas 
as contained in 9 CFR Part 76, as 
amended, will not apply to the excluded 
areas, but will continue to apply to the 
quarantined areas described in § 76.2(e). 
Further, the restrictions pertaining to 
the interstate movement of swine and 
swine products from nonquarantined 
areas contained in said Part 76 will apply 
to the areas excluded from quarantine.

Insofar as the amendments impose 
certain further restrictions necessary to 
prevent the interstate spread of hog 
cholera, they must be made effective im­
mediately to accomplish their purpose in 
the public interest. Insofar as they relieve 
restrictions, they should be made effec­
tive promptly in order to be of maximum 
benefit to affected persons.

Accordingly, under the administrative 
procedure provisions in 5 U.S.C. 553, it 
is found upon good cause that notice and 
other public procedure with respect to 
the amendments are impracticable, un­
necessary, and contrary to the public 
interest, and good cause is found for 
making them effective less than 30 
days after publication in the F ederal 
R egister.

Done at Washington, D.C., thi$ 12th 
day of November 1970.

George W. Irving, Jr., 
Administrator,

Agricultural Research Service.
[F.R. Doc. 70-15459; Filed, Nov. 17, 1970;

8:47 a.m.]

[Docket No. 70-297]

PART 76— HOG CHOLERA AND
OTHER COMMUNICABLE SWINE 
DISEASES

Areas Quarantined
Pursuant to provisions of the Act of 

May 29, 1884, as amended, the Act of 
February 2, 1903, as amended, the Act 
of March 3, 1905, as amended, the Act of 
September 6, 1961, and the Act of July 2, 
1962 (21 U.S.C. 111-113, 114g, 115, 117, 
120, 121, 123-126, 134b, 134f), Part 76, 
Title 9, Code of Federal Regulations, re­
stricting the interstate movement of 
swine and certain products because of 
hog cholera and other communicable 
swine diseases, is hereby amended in the 
following respects;

1. In § 76.2, in paragraph (e) (15) re­
lating to the State of Texas, new sub­
divisions (xiv) relating to Erath and 
Comanche Counties, and (xv) relating to 
Upton County are added to read:

(15) Texas. * * *
(xiv) The adjacent portions of Erath 

and Comanche Counties bounded by a 
line beginning at the junction of U.S. 
Highways 67, 377 and Farm-to-Market 
Road 219; thence, following Farm-to- 
Market Road 219 in a southeasterly di­
rection to the Erath-Hamilton County 
line; thence, following the Erath-Hamil­
ton County line in a Southwesterly di­
rection to the Comanche-Hamilton

County line; thence, following the Co­
manche-Hamilton County line in a 
southeasterly and then southwesterly 
direction to State Highway 36; thence, 
following State Highway 36 in a north­
westerly direction to Farm-to-Market 
Road 1702; thence, following Farm-to- 
Market Road 1702 in a northerly direc­
tion to Farm-to-Màrket Road 591; 
thence, following Farm-to-Market Road 
591 in a northwesterly direction to Farm- 
to-Market Road 1476; thence, following 
Farm-to-Market Road 1476 in a gen­
erally northerly direction to U.S. High­
way 67, 377; thence, following U.S. High­
way 67, 377 in a northeasterly direction 
to its junction with Farm-to-Market 
Road 219.

(xv) That portion of Upton County 
bounded by a line beginning at the junc­
tion of the Upton-Crane County line and 
Farm-to-Market Road 870; thence, fol­
lowing Farm-to-Market Road 870 in a 
northeasterly and then southeasterly 
direction, to U.S. Highway 67; thence 
following U.S. Highway 67 in a south­
westerly direction to State Highway 349; 
thence, following State Highway 349 in 
a southwesterly direction to. the Upton- 
Crockett County line; thence, following 
the Upton-Crockett County line in a 
westerly direction to the Upton-Crane 
County line; thence, following the Up­
ton-Crane County line in a northerly 
direction to »its junction with Farm-to- 
Market Road 870.

2, In § 76.2, in paragraph (e) (12) re­
lating to the State of North Carolina, 
subdivisions (iii) relating to Chatham, 
Moore, and Randolph Counties, and (vi) 
relating to Northampton County are 
deleted, and subdivision (i) relating to 
Camden, Pasquotank, Perquimans, and 
Chowan Counties is amended to read:

(12) North Carolina, (i) Camden and 
Pasquotank Counties.

3. In § 76.2, in paragraph (e) (9) re­
lating to the State of Missouri, subdivi­
sion (ii) relating to Stoddard County is 
deleted.
(Secs. 4-7, 23 Stat. 32, as amended, secs. 1, 2, 
32 Stat. 791-792, as amended, secs. 1-4, 33 
Stat. 1264, 1265, as amended, sec. 1, 75 Stat. 
481, secs. 3 and 11, 76 Stat. 130, 132; 21 U.S.C. 
I l l ,  112, 113, 114g, 115, 117, 120, 121, 123-126, 
134b, 134f; 29 F.R. 16210, as amended)

Effective date. The foregoing amend­
ments shall become effective upon 
issuance.

The amendments quarantine portions 
of Erath, Comanche, and Upton Counties 
in Texas because of the existence of hog 
cholera. This action is deemed necessary 
to prevent further spread of the disease. 
The restrictions pertaining to the inter­
state movement of swine and swine prod­
ucts from or through quarantined areas 
as contained in 9 CFR Part 76, as 
amended, will apply to the quarantined 
portions of such counties.

The amendments also exclude all of 
Perquimans and Chowan, and portions 
of Chatham, Moore, Randolph, and 
Northampton Counties in North Caro­
lina, and a portion of Stoddard County, 
Mo., from the areas quarantined be­
cause of hog cholera. Therefore, the re­
strictions pertaining to the interstate
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movement of swine and swine products 
from or through quarantined areas as 
contained in 9 CFR Part 76, as amended, 
will not apply to the excluded areas, but 
will continue to apply to the quarantined 
areas described in § 76.2(e). Further, the 
restrictions pertaining to the interstate 
movement of swine and swine products 
from nonquarantined areas contained in 
said Part 76 will apply to the areas ex­
cluded from quarantine.

Insofar as the amendments impose 
certain further restrictions necessary to 
prevent the interstate spread of hog 
cholera, they must be made effective im­
mediately to accomplish their purpose in 
the public interëst. Insofar as they re­
lieve restrictions, they should be made 
effective promptly in order to be of maxi­
mum benefit to affected persons.

Accordingly, under the administrative 
procedure provisions in 5 U.S.C. 553, it is 
found upon good cause that notice and 
other public procedure with respect to 
the amendments are impracticable, un­
necessary, and contrary to the public 
interest, and good cause is found for 
making them effective less than 30 
days after publication in the F ederal 
R egister.

Done at Washington, D.C., this 12th 
day of November 1970.

G eorge W. Irving, Jr.,
Administrator,

Agricultural Research Service.
[F.R. Doc. 70-15460; Filed, Nov. 17, 1970;

8:47 a.m.]

[Docket No. 70-298]
PART 76— HOG CHOLERA AND

OTHER COMMUNICABLE SWINE 
DISEASES

Areas Quarantined
Pursuant to provisions of the Act of 

May 29, 1884, as amended, the Act of 
February 2, 1903, as amended, the Act of 
March 3, 1905, as amended, the Act of 
September 6, 1961; and the Act of July 2, 
1962 (21 U.S.C. 111-113, 114g, 115, 117,
120, 121, 123-126, 134b, 134f>, Part 76, 
Title 9, Code of Federal Regulations, re­
stricting the interstate movement of 
swine and certain products because of hog 
cholera and other communicable swine 
diseases, is hereby amended in the 
following respects:

In § 76.2, the reference to the States of 
Louisiana and Nebraska in the introduc­
tory portion of paragraph (e), paragraph
(e) (6) relating to the State of Louisiana, 
and paragraph (e> GO) relating to the 
State of Nebraska are deleted.
(Secs 4-7, 23 Stat. 32, as amended, secs. 1, 
2, 32' Stat. 791-792, as amended, secs. 1-4, 
33 Stat. 1264, 1265, as amended, sec. 1, 75 
Stat. 481, secs. 3 and 11, 76 Stat. 130, 132; 
21 U.S C. I l l ,  112, 113, 114g, 115, 117, 120,
121, 123-126, 134b, 134f; 29 F.R. 16210, as 
amended)

Effective date. The foregoing amend­
ments shall become effective upon 
issuance.

The amendments exclude a portion of 
Madison Parish in Louisiana^and a por­
tion of Nuckolls County, Nebr., from the 
areas quarantined because of hog cholera.

Therefore, the restrictions pertaining to 
the interstate movement of swine and 
swine products from or through quar­
antined areas as contained in 9 CFR 
Part 76, as amended, will not apply to 
the excluded areas, but will continue to 
apply to the quarantined areas described 
in § 76.2(e). Further, the restrictions 
pertaining to the interstate movement 
of swine and swine products from non­
quarantined areas contained in said 
Part 76 will apply to the excluded areas. 
The amendments also release Louisiana 
and Nebraska from the list of States 
quarantined because of hog cholera.

The amendments relieve certain re­
strictions presently imposed and must be 
made effective immediately to be of max­
imum benefit to affected persons. Ac­
cordingly, under the administrative 
procedure provisions in 5 U.S.C. 553, it 
is found upon good cause that notice and 
other public procedure with respect to 
the amendments are impracticable and 
unnecessary, and good cause is found for 
making them effective less than 30 days 
after publication in the F ederal R egister.

Done at Washington, D.C., this 12th 
day of November 1970.

G eorge W. Irving, Jr.,
Administrator,

Agricultural Research Service.
[F.R. Doc. 70-15461; Filed, Nov. 17, 1970; 

8:47 a m.]

Title 14— AERONAUTICS AND 
SPACE

Chapter I— Federal Aviation Adminis­
tration, Department of Transportation 

[Airspace Docket No. 70-SO-91]

PART 71— DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND RE­
PORTING POINTS

Alteration of Transition Area 
Correction

In F.R. Doc. 70-15166 appearing on 
page 17249 in the issue of Tuesday, 
November 10, 1970, the Airspace Docket 
Number should be inserted in the head­
ing as shown above.

Title 21— FOOD AND DRUGS
Chapter I— Food and Drug Adminis­

tration, Department of Health, Edu­
cation, and Welfare 

SUBCHAPTER B— FOOD AND FOOD PRODUCTS
PART 120— TOLERANCES AND EX­

EMPTIONS FROM TOLERANCES FOR 
PESTICIDE CHEMICALS IN OR ON 
RAW AGRICULTURAL COMMODI­
TIES

Folpet
No comments or requests for referral 

to an advisory committee were received

in response to the notice published in the 
F ederal R egister of September 10, 1970 
(35 F.R. 14269), proposing that the 
established interim tolerance for residues 
of the fungicide folpet in or on the raw 
agricultural commodity citrus fruit at 15 
parts per million be made permanent. 
The Commissioner of Food and Drugs 
concludes that the proposal should be 
adopted.

Therefore, pursuant to provisions of 
the Federal Food, Drug, and Cosmetic 
Act (sec. 408(e), 58 Stat. 514; 21 U.S.C. 
346(e)) and under authority delegated 
to the Commissioner (21 CFR 2.120),
§ 120.191 is amended by deleting the’ 
paragraph “15 parts per million in or on 
citrus * * *” and by revising the para­
graph “15 parts per million in or on 
cucumbers * * *” to read as follows:
§ 1 2 0 .1 9 1  F o lp et; tolerances for resi­

dues.
* * * * *

15 parts per million in or on citrus 
fruits, cucumbers, garlic, melons, onions 
(dry bulb), pumpkins, summer squash, 
winter squash.

* * * * *
Any person who will be adversely af­

fected by the foregoing order may at any 
time within 30 days after its date of 
publication in the Federal Register file 
with the Hearing Clerk, Department of 
Health, Education, and Welfare, Room 
6-62, 5600 Fishers Lane, Rockville, Md. 
20852, written objections thereto in 
quintuplicate. 'Objections shall- show 
wherein the person filing will be ad­
versely affected by the order and specify 
with particularity the provisions of the 
order deemed objectionable and the 
grounds for the objections. If a hearing 
is requested, the objections must state 
the issues for the hearing. A hearing will 
be granted if the objections are supported 
by grounds legally sufficient to justify 
the relief sought. Objections may be ac­
companied by a memorandum or brief 
in support thereof.

Effective date. This order shall become 
effective on its date of publication in the 
Federal R egister.
(Sec. 408(e), 58 Stat. 514; 21 U.S.C. 346(e)) 

Dated: November 6, 1970.
R. E. Duggan,

Acting Associate Commissioner
for Compliance.

[F.R. Doc. 70-15435; Filed, Nov. 17, 1970;
8:45 a.m.]

SUBCHAPTER C— DRUGS
PART 135c— NEW ANIMAL DRUGS IN 

ORAL DOSAGE FORMS
Bunamrdine Hydrochloride

The Commissioner of Food and Drugs 
has evaluated a new animal drug appli­
cation (35-016V) filed by William Cooper 
& Nephews, Inc., providing for the saie 
and effective use of bunamidine h y a r- 
chloride for the treatment °f tapeworm 
in fections in dogs and cats. The app 
cation is approved. , ,

Therefore, pursuant to Pr°v^ ° ^ s .. 
the Federal Food, Drug, and Cosmetic
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Act (sec. 512(i>, 82 Stat. 347; 21 U.S.C. 
360b(i)) and under authority delegated 
to the Commissioner (21 CFR 2.120), 
Part 135c is amended by adding the fol­
lowing new section:
§ 135c.27 B unam idine hydrochloride.

(a) Chemical name. AUV-Dibutyl-4- 
(hexyloxy) -1-naphthamidine hydrochlo­
ride.

(b) Specifications. The drug is an oral 
tablet containing bunamidine hydrochlo­
ride equivalent in activity to 200 milli­
grams of bunamidine per tablet.

(c) Sponsor. William Cooper & Neph­
ews, Inc., 1909-25 Clifton Avenue, Chi­
cago, HI. 60614.

(d) Conditions of use. (1) The drug is 
intended for oral administration to dogs 
for the treatment of the tapeworms 
Dipylidium caninum and Taenia pisi- 
formis and to cats for the treatment of 
the tapeworms Dipylidium caninum and 
Taenia taeniae for mis.

(2) It is administered to cats and dogs 
at the rate of 25 to 50 milligrams per 
kilogram of body weight. The drug should 
be given on an empty stomach and food 
should not be given for 3 hours following 
treatment.

(3) Tablets should not be crushed, 
mixed with food, or dissolved in liquid. 
Repeat treatments should not be given 
within 14 days. The drug should not be 
given to male dogs within 28 days prior 
to their use for breeding. Do not admin­
ister to dogs or cats having known heart 
conditions.

(4) For use only by or on the ojder 
of a licensed veterinarian.

Effective date. This order shall become 
effective upon publication in the F ederal 
Register.
(Sec. 512( i) , 82 Stat. 347; 21 U.S.cC 360b(i))

Dated: November 9,1970.
C. D. Van H ouweling, 

Director, Veterinary Medicine. 
[F.R. Doc. 70-15436; Piled, Nov. 17, 1970;

8 :45 a.m.]

Title 24— HOUSING AND 
HOUSING CREDIT

Chapter II— Federal Housing Admin­
istration, Department of Housing 
and Urban Development

MISCELLANEOUS AMENDMENTS TO 
CHAPTER

The following amendments have been 
made to this chapter to permit assur­
ance of completion to be in the form of 
an agreement controlling the disburse­
ment of construction funds coupled with 
a guaranty of performance of the 
construction contract :
SUBCHAPTER D— RENTAL HOUSING INSURANCE
PART 207— MULTIFAMILY HOUSING 

MORTGAGE INSURANCE 
Subpart A— Eligibility Requirements

1- In § 207.19 the introductory text of 
Paragraph (c) (6) and subdivision (ii) 
thereof are amended to read as follows:

§ 2 0 7 .1 9  R equired supervision  o f  pri­
vate m ortgagors. 
* * * * *

(c) Requirements incident to insur­
ance of advances. * * *

(6) The mortgagor shall furnish as­
surance of completion of the project, in 
the form of a personal indemnity agree­
ment, a surety company bond or bonds, 
a cash escrow deposit, a letter of credit, or 
an agreement controlling the disburse­
ment of construction funds coupled with 
a guaranty of performance of the con­
struction contract, as required by the 
Commissioner. The personal indemnity 
agreement and the bonds shall be on 
forms approved by the Commissioner. 
The surety company executing a bond 
must be satisfactory to the Commis­
sioner. Where a cash escrow deposit is 
used, it shall be established under an 
agreement with the mortgagee or with 
a depository satisfactory to the mortga­
gee and the Commissioner and shall in­
volve cash, or securities of, or fully 
guaranteed as to principal and interest 
by, the United States of America. Where 
an agreement controlling the disburse­
ment of construction funds coupled with 
a guaranty of performance of the con­
struction contract is used, the agreement 
shall contain terms satisfactory to the 
Commissioner. The types of assurance 
to be furnished are as follows :

* * * * *
(ii) Where the estimated cost of con­

struction or rehabilitation is more than 
$500,000 or where such cost is less than 
$500,000 and a personal indemnity agree­
ment is not executed, assurance shall be 
by a surety company bond or bonds, a 
cash escrow deposit, a letter of credit, 
or an agreement controlling the disburse­
ment of construction funds coupled with 
a guaranty of performance of the con­
struction contract, the amount of which 
shall be prescribed by the Commissioner. 

* * * * *
(Sec. 211, 52 Stat. 23; 12 U.S.C. 1715b. Inter­
prets or applies sec. 207, 52 Stat. 16, as 
amended; 12 U.S.C. 1713)

SUBCHAPTER E— COOPERATIVE HOUSING 
INSURANCE

PART 213— COOPERATIVE HOUSING 
MORTGAGE INSURANCE

Subpart A— Eligibility 
Requirements— Projects

2. In § 213.27 the introductory text of 
paragraph (e) -and subparagraph (2) 
thereof are amended to read as follows:
§ 2 1 3 .2 7  Assurances o f  com pletion .

* * * * *
(e) The mortgagor shall furnish as­

surance of completion of the project, in 
the form of a personal indemnity agree­
ment, a surety company bond or bonds, 
a cash escrow deposit, a letter of credit, 
or an agreement controlling the dis­
bursement of construction funds coupled 
with a guaranty of performance of the 
construction contract, as required by the 
Commissioner. The personal indemnity 
agreement and the bonds shall be on

forms approved by the Commissioner. 
The surety company executing a bond 
must be satisfactory to the Commis­
sioner. Where a cash escrow deposit is 
used, it shall be established under an 
agreement with the mortgagee or with 
a depository satisfactory to the mort­
gagee and the Commissioner and shall 
involve cash, or securities of, or fully 
guaranteed as to principal and interest 
by, the United States of America. Where 
an agreement controlling the disburse­
ment of construction funds coupled with 
a guaranty of performance of the con­
struction contract is used, the agreement 
shall contain terms satisfactory to the 
Commissioner. The types of assurance to 
be furnished are as follows:

* * * * *
(2) Where the estimated cost of con­

struction or rehabilitation is more than 
$500,000 or where such cost is less than 
$500,000 and a personal indemnity agree­
ment is not executed, assurance shall be 
by a surety company bond or bonds, a 
cash escrow deposit, a letter of credit, 
or an agreement controlling the dis­
bursement of construction funds coupled 
with a guaranty of performance of 
the construction contract, the amount 
of which shall be prescribed by the 
Commissioner. * *

* * * * *
(Sec. 211, 52 Stat. 23; 12 U.S.C. 1715b. Inter­
prets or applies sec. 213, 64 Stat. 54, as 
amended; 12 U.S.C. 1715e)

SUBCHAPTER G— HOUSING FOR MODERATE 
INCOME AND DISPLACED FAMILIES

PART 221— LOW COST AND MODER­
ATE INCOME MORTGAGE INSUR­
ANCE
Subpart C— Eligibility Require­

ments— Moderate Income Projects
3. In § 221.542 the introductory text 

of paragraph (a) and subparagraph (2) 
thereof are amended to read as follows:
§ 2 2 1 .5 4 2  Assurance o f  com pletion .

(a) The mortgagor shall furnish as­
surance of completion of the project, in 
the form of a personal indemnity agree­
ment, a surety company bond or bonds, 
a cash escrow deposit, a letter of credit, 
or an agreement controlling the dis­
bursement of construction funds coupled 
with a guaranty of performance of the 
construction contract, as required by the 
Commissioner. The personal indemnity 
agreement and the bonds shall be on 
forms approved by the Commissioner. 
The surety company executing a bond 
must be satisfactory to the Commis­
sioner. Where a cash escrow deposit is 
used, it shall be established under an 
agreement with the mortgagee or with 
a depository satisfactory to the mort­
gagee and the Commissioner and shall 
involve cash, or securities of, or fully 
guaranteed as to principal and interest 
by, the United States of America. Where 
an agreement controlling the disburse­
ment of construction funds coupled with 
a guaranty of performance of the con­
struction contract is used, the agreement
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shall contain terms satisfactory to the 
Commissioner. The types of assurance 
to be furnished are as follows:

* * * * *
(2) Where the estimated cost of con­

struction or rehabilitation is more than 
$500,000 or where such cost is less than 
$500,000 and a personal indemnity agree­
ment is not executed, assurance shall be 
by a surety company bond or bonds, a 
cash escrow deposit, a letter of credit, or 
an agreement controlling the disburse­
ment of construction funds coupled with 
a guaranty of performance of the con­
struction contract, the amount of which 
shall be prescribed by the Commissioner. 

* * * * *
(Sec. 211, 52 Stat. 23; 12 U.S.C. 1715b. Inter­
prets or applies sec. 221, 68 Stat. 599, as 
amended; 12 U.S.C. 1716Z)

SUBCHAPTER J— MORTGAGE INSURANCE FOR 
NURSING HOMES AND INTERMEDIATE CARE 
f  ACUITIES

PART 232—-NURSING HOMES AND 
INTERMEDIATE CARE FACILITIES 
MORTGAGE INSURANCE

Subpart A— Eligibility Requirements
4. In § 232.56 the introductory text of 

paragraph (a) and subparagraph (2) 
thereof are amended to read as follows:
§ 2 3 2 .5 6  Assurance o f  com pletion .

(a) The mortgagor shall furnish as­
surance of completion of the project, in 
the form of a personal indemnity agree­
ment, a surety company bond or bonds, 
a cash escrow deposit, a letter of credit, 
or an agreement controlling the disburse­
ment of construction funds coupled with 
a guaranty of performance of the con­
struction contract, as required by the 
Commissioner. The personal indemnity 
agreement and the bonds shall be on 
forms approved by the Commissioner. 
The surety company executing a bond 
must be satisfactory to the Commis­
sioner. Where a cash escrow deposit 
is used, it shall be established under 
an agreement with the mortgagee or 
with a depository satisfactory to the 
mortgagee and the Commissioner and 
shall involve cash, or securities of, or 
fully guaranteed as to principal and in­
terest by, the United States of America. 
Where an agreement controlling the dis­
bursement of construction funds coupled 
with a guaranty of performance of the 
construction contract is used, the agree­
ment shall contain terms satisfactory to 
the Commissioner. The types of assur­
ance to be furnished are as follows: 

* * * * *
(2) Where the estimated cost of con­

struction or rehabilitation is more than 
$500,000 or where such cost is less than 
$500,000 and a personal indemnity agree­
ment is not executed, assurance shall be 
by a surety company bond or bonds, a 
cash escrow deposit, a letter of credit, or 
an agreement controlling the disburse­
ment of construction contract, the 
amount of which shall be prescribed by 
the Commissioner.

* * * * *

RULES AND REGULATIONS
(Sec. 211, 52 Stat. 23; 12 U.S.C. 1715b. Inter­
prets or applies sec. 232, 73 Stat. 663; 12 
U.S.C. 1715w)

Issued at Washington, D.C., November 
12, 1970.

Eugene A. Gulledge, 
Federal Housing Commissioner.

[F.R. Doc. 70-15503; Filed, Nov. 17, 1970; 
8:50 a.m.]

Title 26-INTERNAL REVENUE
Chapter I— Internal Revenue Service, 

Department of the Treasury
SUBCHAPTER A— INCOME TAX 

[T.D. 7073]
pa rt  1—  INCOME TAX; TAXABLE 

YEARS BEGINNING AFTER DECEM­
BER 31, 1953

Change of Method of Accounting for 
Inventories and Other Items of In­
come and Expense

On December 19, 1968, notice of pro­
posed rule making with respect to 
amendment of the regulations which re­
late to change of method of accounting 
for inventories and other items of income 
and expense was published in the Fed­
eral R egister (33 F.R. 18936). After 
consideration of all such relevant matter 
as was presented by interested persons 
regarding the rules proposed and after 
a public hearing the Income Tax Regula­
tions (26 CFR Part 1) are amended as 
follows:

Section 1.446-1 is amended by revising 
paragraphs (e) (2) and (3) to read as 
follows:
§ 1 .446—1 G eneral rule for  m ethods o f  

accounting.
4c * * * *

(e) Requirement respecting the adop­
tion or change of accounting meth­
od. * * *

(2) (i) Except as otherwise expressly 
provided in chapter 1 of the Code and the 
regulations thereunder, a taxpayer who 
changes the method of accounting em­
ployed in keeping his books shall, before 
computing his income upon such new 
method for purposes of taxation, secure 
the consent of the Commissioner. Con­
sent-must be secured whether or not such 
method is proper or is permitted under 
the Internal Revenue Code or the regula­
tions thereunder.

(ii) (a) A change in the method of 
accounting includes a change in the 
overall plan of accounting for gross in­
come or deductions or a change in the 
treatment of any material item used in 
such overall plan. Although a method of 
accounting may exist under this defini­
tion without the necessity of a pattern 
of consistent treatment of an item, in 
most instances a method of accounting 
is not established for an item without 
such consistent treatment. A material 
item is any item which involves the 
proper time for the inclusion of the item 
in income or the taking of a deduction. 
Changes in  method of accounting in­

clude a change from the cash receipts 
and disbursement method to an accrual 
method, or vice versa, a change involv­
ing the method or basis used in the valua­
tion of inventories (see sections 471 and 
472 and the regulations thereunder), a 
change from the cash or accrual method 
to a long-term contract method, or vice 
versa (see § 1.451-3) , a change involving 
the adoption, use or discontinuance of 
any other specialized method of comput­
ing taxable income, such as the crop 
method, and a change where the Internal 
Revenue Code and regulations there­
under specifically require that the con­
sent of the Commissioner must be ob­
tained before adopting such a change.

(b) A change in method of account­
ing does not include correction of 
mathematical or posting errors, or errors 
in the computation of tax liability (such 
as errors in computation of the foreign 
tax credit, net operating loss, percentage 
depletion or investment credit). Also, a 
change in method of accounting does 
not include adjustment of any item of 
income or deduction which does not in­
volve the proper time for the inclusion 
of the item of income 6r the taking of a 
deduction. For example, corrections of 
items that are deducted as interest or 
salary, but which are in fact payments 
of dividends, and of items that are de­
ducted as business expenses, but which 
are in fact personal expenses, are not 
changes in method of accounting. In 
addition, a change in the method of 
accounting does not include an adjust­
ment with respect to the addition to a 
reserve for bad debts or an adjustment 
in the useful life of a depreciable asset. 
Although such adjustments may involve 
the question of the proper time for the 
taking of a deduction, such items are 
traditionally corrected by adjustments 
in the current and future years. For the 
treatment of the adjustment of the addi­
tion to a bad debt reserve, see the regu­
lations under section 166 of the Code; 
for the treatment of a change in the use­
ful life of a depreciable asset, see the 
regulations under section 167(b) of the 
Code. A change in the method of ac­
counting also does not include a change 
in treatment resulting from a change in 
underlying facts. On the other hand, for 
example, a correction to require depreci­
ation in lieu of a deduction for the cost 
of a class of depreciable assets which 
had been consistently treated as an ex­
pense in the year of purchase involves 
the question of the proper timing of an 
item, and is to be treated as a change in 
method of accounting.

(c) A change in an overall plan or 
system of identifying or valuing items in 
inventory, is a change in method of ac­
counting. Also a change in the treatment 
of any material item used in the overall 
plan for identifying or valuing items in 
inventory is a change in method ox 
accounting.

(iii) A change in the method of ac­
counting may be illustrated by the 
following examples:

Example (1). Although the sale of mer­
chandise is an income producing factor, an 
therefore inventories are required, a 
payer in the retail Jewelry business reports
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his income on the cash receipts and dis­
bursements method of accounting. A change 
from the cash receipts and disbursements 
method of accounting to the accrual method 
of accounting is  a change in the overall plan 
of accounting and thus is a change in 
method of accounting.

Example (2). A taxpayer in the wholesale 
dry goods business computes its income and 
expenses on the accrual method of account­
ing and flies its Federal income tax returns 
on such basis except for real estate taxes 
which have been reported on the cash re­
ceipts and disbursements method of ac­
counting. A change in the treatment of real 
estate taxes from the cash receipts and dis­
bursements method to the accrual method 
is a change in method of accounting because 
such change is a change in the treatment of 
a material item within his overall account­
ing practice.

Example (3). A taxpayer in the wholesale 
dry goods business computes its income and 
expenses on the accrual method of account­
ing and flies its Federal income tax returns 
on such basis. Vacation pay has been de­
ducted in the year in which paid because the 
taxpayer did not have a completely vested 
vacation pay plan, and, therefore, the liabil­
ity for payment did not accrue until that 
year. Subsequently, the taxpayer adopts a 
completely vested vacation pay plan that 
changes its year for accruing the deduction 
from the year in which payment is made to 
the year in which the liability to make the 
payment now arises. The change for the year 
of deduction of the vacation pay plan is not 
a change in method of accounting but re­
sults, instead, because the underlying facts 
(that is, the type of vacation pay plan) have 
changed.

Example (4). From 1968 through 1970, a 
taxpayer has fairly allocated indirect over­
head costs to the value of inventories on a , 
fixed percentage of direct costs. If the ratio 
of indirect overhead costs to direct costs in­
creases in 1971, a change in the underlying 
facts has occurred. Accordingly, an increase 
in the percentage in 1971 to fairly reflect the 
increase in the relative level of indirect 
overhead costs is not a change in method of 
accounting but is a change in treatment re­
sulting from a change in the underlying 
facts.

Example (5). A taxpayer values inventories 
at cost. A change in the basis for valuation 
of inventories from cost to the lower of cost 
or market is a change in an-overall practice 
of valuing items in inventory. The change, 
therefore, is a change of method of account­
ing for inventories.

Example (6). A taxpayer in the manufac­
turing business has for many taxable years 
valued its inventories at cost. However, cost 
has been improperly computed since no over­
head costs have been included in valuing the 
inventories at cost. The failure to allocate an 
appropriate portion of overhead to the value 
of inventories is contrary to the requirement 
of the Internal Revenue Code and the reg­
ulations thereunder. A change requiring ap­
propriate allocation of overhead is a change 
in method of accounting because it involves 
a change in the treatment of a material item 
used in the overall practice of identifying or 
valuing items in inventory.

Example (7). A taxpayer has for many tax­
able years valued certain inventories by a 
method which provides for deducting 20 per­
cent of the cost of the inventory items in 
determining the final inventory valuation, 
i  he 20 percent adjustment is taken as a “re- 
“fy e  for price changes.” Although this 

ethod is not a proper method of valuing 
uventories under the Internal Revenue Code 

or the regulations thereunder, it involves the 
treatment of a material item used in the
verall practice of valuing inventory. A 

c ange in such practice or procedure is a

change of method of accounting for inven­
tories.

Example (8). A taxpayer has always used a 
base stock system of accounting for inven­
tories. Under this system a constant price is 
applied to an assumed constant normal 
quantity of goods in stock. The base stock 
system is an overall plan of accounting for 
inventories which is not recognized as a 
proper method of accounting for inventories 
under the regulations. A change in this 
practice is, nevertheless, a change of method 
of accounting for inventories.

(3) (i) Except as otherwise provided 
under the authority of subdivision (ii) 
of this subparagraph, in order to secure 
the Commissioner's consent to a change 
of a taxpayer’s method of accounting, 
the taxpayer must file an application on 
Form 3115 with the Commissioner of In ­
ternal Revenue, Washington, D.C. 20224, 
within 180 days after the beginning of 
the taxable year in which it is desired 
to make the change. The taxpayer shall, 
to the extent applicable, furnish (a) all 
information requested on such form, dis­
closing in detail all classes of items 
which would be treated differently under 
the new method of accounting and show­
ing all amounts which would be dupli­
cated or omitted as a result of the pro­
posed change and (b) the taxpayer’s 
computation of the adjustments to take 
into account such duplications or omis­
sions. The Commissioner may require 
such other information as may be neces­
sary in order to determine whether the 
proposed change will be permitted. Per­
mission to change a taxpayer’s method 
of accounting will not be granted unless 
the taxpayer and the Commissioner 
agree to the terms, conditions, and ad­
justments under which the change will 
be effected. See section 481 and the reg­
ulations thereunder, relating to certain 
adjustments required by such changes, 
section 472 and the regulations there­
under, relating to changes to and from 
the last-in, first-out method of inven­
torying goods, and section 453 and the 
regulations thereunder, relating to cer­
tain adjustments required by a change 
from an accrual method to the install­
ment method.

(ii) Notwithstanding the provisions of 
subdivision (i) of this subparagraph, the 
Commissioner may prescribe adminis­
trative procedures, subject to such lim­
itations, terms, and conditions as he 
deems necessary to obtain his consent, to 
permit taxpayers to change their ac­
counting practices or methods to an ac­
ceptable treatment consistent with ap­
plicable regulations. Limitations, terms, 
and conditions, as may be prescribed in 
such administrative procedures by the 
Commissioner, shall include those neces­
sary to prevent the omission or duplica­
tion of items includible in gross income 
or deductions.
(Sec. 7805, Internal Revenue Code of 1954 
(68A Stat. 917; U.S.C. 7805))

[seal] R andolph W. T hrower,
Commissioner of Internal Revenue.
Approved: November 12, 1970.

J ohn S. Nolan,
Acting Assistant Secretary 

of the Treasury.
[F.R. Doc. 70-15492; Filed, Nov. 17, 1970;

8:49 a.m.]

Title 30— MINERAL RESOURCES
Chapter III— Board of Mine Opera­

tions Appeals, Department of the 
Interior

PART 301— PROCEDURES UNDER
FEDERAL COAL MINE HEALTH AND 
SAFETY ACT OF 1969

Assessment of Penalties
It is the purpose of the following 

amendments to delete the Schedule of 
Payments contained in § 301.50, Subpfirt 
F of Part 301, Chapter III of Title 30, 
Code of Federal Regulations, as pub­
lished March 28, 1970 (35 F.R. 5257) and 
as amended May 7, 1970 (35 F.R. 7181- 
7182).

Since these amendments involve rules 
of agency organization, procedure, or 
practice, the notice, hearing, and effective 
date provisions of section 553 of Title 
5 of the United States Code are not 
applicable.

Section 301.50, Subpart F of Part 301, 
Chapter HI of Title 30, Code of Federal 
Regulations, is amended to read as 
follows:
§ 3 0 1 .5 0  H ow initiated.

Proceedings for the assessment of 
penalties shall be initiated upon the fil­
ing by the Bureau of a copy of the Notice 
of Violation or Order of Withdrawal 
with the Board.
§ 3 0 1 .5 3  [A m ended]

Section 301.53 is amended by deleting 
paragraph (d) thereof.

These amendments shall become ef­
fective upon publication in the F ederal 
R egister.

W alter J. H ickel,
Secretary of the Interior.

November 12, 1970.
[F.R. Doc. 70-15474; Filed, Nov. 17, 1970; 

8:48 a.m.]

Title 32-NATIONAL DEFENSE
Chapter I— Office of the Secretary of 

Defense
SUBCHAPTER B— PERSONNEL; MILITARY AND 

CIVILIAN
PART 75— INTEGRITY OF UNITS

PART 76— MOBILIZATION OF THE 
READY RESERVE

PART 126— READY RESERVISTS IN­
VOLUNTARILY ORDERED TO AC­
TIVE DUTY; DELAY, EXEMPTION, 
AND EARLY RELEASE

PART 127— INVOLUNTARY ORDER TO 
ACTIVE DUTY OF THE READY 
RESERVE

The Deputy Secretary of Defense ap­
proved the following on October 27,1970: 
Sec.
76.1 ' Purpose.
76.2 Applicability and scope.
76.3 Definitions.
76.4 Mobilization policies.
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Sec.
76.5 Responsibilities.
76.6 Delegation of authority to Secretaries

of the Army, Navy, and Air Force 
to order certain members of the 
Reserve Components to active duty.

76.7 Mobilization statutory authority, title
10, United States Code.

76.8 Alert notification procedure.
Au th o r ity  : The provisions of this Part 76 

issued under sec. 280, 70A Stat. 14; 10 U.S.C. 
280.
§ 76 .1  Purpose.

This part establishes Department of 
Defense policies, assigns responsibilities, 
and furnishes general guidance for the 
administration and-management of the 
Reserve Components during the plan­
ning, alerting, and mobilization of Na­
tional Guard and Reserve units and in­
dividual reservists of the Ready Reserve 
for active Federal service.
§ 76 .2  A pplicab ility  and  scope.

(a) The provisions of this part give 
policy guidance to the military depart­
ments in the administration and man­
agement of Reserve Components under 
their respective jurisdictions during the 
planning, alerting and mobilization of 
Reserve and National Guard units and 
individual reservists of the Ready 
Reserve for active Federal service.

(b) This part is applicable to all de­
grees of mobilization of the Ready Re­
serve of the Reserve Components as 
defined in § 76.3.

(c) Section 673 of title 10, United 
States Code, provides the Président upon 
declaration of a national emergency with 
the authority to mobilize up to 1 million 
Ready Reservists without their consent 
to meet the requirements of the national 
emergency. This authority can be used 
to meet external threats to the security 
of the United States such as an attack or 
to provide forces to meet domestic 
emergencies.

(d) The provisions of this part do not 
abrogate the policies, guidance or re­
sponsibilities established by Parts 185 
and 187 of this subchapter; however, 
whenever feasible and appropriate 
mobilization policies prescribed herein 
shall apply.

(e) Mobilization of the National 
Guard by Presidential call: The Na­
tional Guard may be called into Federal 
service by the President to enforce Fed­
eral authority, prevent interference with 
State and Federal law, aid the States 
in suppressing insurrection and to repel 
invasion under the provisions of chapter 
15 and sections 3500 or 8500 of title 10, 
U.S.C. Guard units in one State may be 
called for duty in another State, if neces­
sary. They also may serve outside the 
United States, when required to repel 
an invasion. A Presidential call is issued 
through the Governor of the State con­
cerned. The Guard units, and members 
thereof, continue to be State units and 
members, even though they retain their 
dual status as a Reserve of the Army or 
the Air Force. Theÿ are subject to the 
laws and regulations governing the Army 
or the Air Force, other than those ap­
plicable only to members of the Regular 
Components and certain other excep­

tions, as promotions. Administrative, 
logistical and funding support is pro­
vided by the regular gaining Depart­
ment. When the units are not committed 
to specific operations relating to the pur­
pose of the call, unit training is ac­
complished as prescribed by the gaining 
Command. By virtue of law, -they are 
considered for the purposes of pay and 
benefits the same as though they were 
serving on active duty under an order 
in their Reserve of the Army or the Air 
Force status.

(f) Statutory authority for mobiliza­
tion: See § 76.7 for extracts from the 
United States Code, title 10, for laws 
pertaining to the mobilization of the 
Reserve Forces.
§ 76 .3  D efin ition s.

For the purpose of this part:
(a) “Selective mobilization": Expan­

sion of the active Armed Forces by mo­
bilization of Reserve Component units 
and/or individual reservists, by authority 
of Congress or the President, to satisfy 
an emergency requirement for a force 
tailored to meet that requirement, e.g., 
mobilization for domestic emergencies 
such as civil disturbances or instances 
where Federal Armed Forces may be 
used to protect life or Federal property 
and functions or to prevent disruption 
of Federal activities. Differs from partial 
mobilization in that it would not nor­
mally be associated with requirements 
for contingency plans involving external 
threats to the national security.

(b) “Partial mobilization”: Expansion 
of the active Armed Forces (short of full 
mobilization) resulting from action by 
Congress or the President, to mobilize 
Reserve Component units and/or indi­
vidual reservists to meet all or part of 
the requirements of particular contin­
gency and/or operational war plans, or 
to meet the requirements incident to 
hostilities. Units mobilized to meet the 
requirements of this paragraph., will be 
ordered to active duty at their authorized 
strength.

(c) “Full mobilization”: Expansion of 
the active Armed Forces resulting from 
action by Congress or the President to 
mobilize all units in the existing ap­
proved force structure and all individual 
reservists, and the materiel resources 
needed for these units.

(d) “Total mobilization” : Expansion 
of the Active Armed Forces by organiz­
ing and/or activating additional units 
beyond the existing approved troop basis 
to respond to requirements in excess of 
that troop basis and the mobilization of 
all national resources needed to round 
out and sustain such forces.

(e) “M-Day”: The day the Secretary 
of Defense, based on decision by the 
President and/or Congress, directs a 
mobilization. All mobilization planning 
(e.g., alert, movement, transportation, 
and deployment/employment) will be 
based on that date.

(f) “Unit” : For the purpose of mo­
bilization planning a “unit” is (1) any 
military element whose structure is pre­
scribed by competent authority, such as 
a table of organization and equipment;

specifically, part of an organization, (2) 
an organization title of a subdivision of 
a group in a task force and (3) any or­
ganized unit in the Selected Reserve.

(g) “Obligor”: A member of a Reserve 
Component who has a statutory obliga­
tion to serve a specified period of time in 
the Reserve Components of the Armed 
Forces.

(1) Nonprior service obligor. Any in­
dividual with a military service obliga­
tion, and without prior military service, 
who receives a commission or enlists di­
rectly into a Reserve Component.

(2) Prior service obligor. Any member 
of the Reserve Components of the Armed 
Forces who has been credited with 2 or 
more years active duty with any of the 
Armed Forces and who has a remaining 
Ready Reserve obligation prior to being 
eligible for transfer to the Standby 
Reserve.

(h) “Individual Ready R e s e rv e  
(IRR)”: Consists of members of the 
Ready Reserve not assigned to the Se­
lected Reserve and not on active duty. 
These reservists may be mobilized as in­
dividuals (1) to meet replacement re­
quirements of active force units or mobil­
ized Reserve Component units, (2) to 
form new active force units and (3) to 
replace combat losses.

(i) “F” Hour: The effective time of 
announcement to the military depart­
ments by the Secretary of Defense of a 
decision to mobilize reserve units.

(j) “Selected Reserve” consists of 
members of the Ready Reserve in pay 
groups A, B, C, and F as defined in Part 
102 of this subchapter. These reservists 
are either (1) members of units who (i) 
regularly participate in drills and annual 
active duty for training or annual field 
training in the case of the National 
Guard, or (ii) are on initial active duty 
for training, or (2) individuals who par­
ticipate in regular drills and annual 
active-duty-for-training on the same 
basis as members of reserve units. Ex­
cluded from the Selected Reserve are (3) 
reservists who are paid only for par­
ticipation in annual active-duty-for- 
training although they may attend reg­
ular drills in a nondrill pay status (Pay 
Groups D and E ), (4) reservists enrolled 
in Reserve Officers Training Corps 
(ROTC) training, (5) members of the 
individual Ready Reserve pool, and (6) 
reservists on extended active duty.

(k) “Authorized strength” is the total 
number of personnel prescribed in the 
authorized column of an approved man­
power authorization document of a re­
serve unit (Table of Organization and 
Equipment, Organization Table, Table of 
Distribution and Allowances, Unit Man­
ning Document, etc.).

(l) “Delay” is considered to be a post­
ponement in reporting to active duty by 
Ready Reservists not to exceed thirty 
(30) days from date initially designated 
to report to active duty. This delay period 
may be extended by the appropriate 
Secretary if the merits of the individual 
case so warrant.

(in) “Exemption” is considered to be 
total relief from the requirement of re­
porting to active duty.
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(n) “Early release” is considered to be 
the release of a Ready Reservist from ac­
tive duty prior to the normal expiration 
of the scheduled release date.
§ 76 .4  M obilization policies.

(a) General. Historically, each mobili­
zation of Reserve Forces has borne little 
similarity to the one which preceded it. 
The reason for the mobilization, the po­
litical and military climate, degree of in­
ternational tension and political deci­
sions at the time of alert made each 
mobilization unique within itself. Accord­
ingly, during mobilization planning, situ­
ations and problems requiring policy de­
cisions by the Secretary of Defense, the 
Congress or the President should be iden­
tified early, and recommendations for 
resolution of same expeditiously sub­
mitted to the Secretary of Defense 
through those agencies responsible for 
initiating action.

(b) Selection of units to be mobilized 
for a partial mobilization. During plan­
ning for and/or execution of a partial 
mobilization consideration will be given 
to the following factors when selecting 
units to be mobilized. It is recognized that 
actual selections will depend upon the 
reason for the mobilization and the do­
mestic and international* situations that 
exist at M-Day, whether or not units will 
be mobilized according to their author­
ized or assigned strength; military serv­
ice obligations and enlistments are to be 
extended; filler action is authorized; and 
if individuals from the Ready Reserve are 
to be mobilized.

(1) Units with highest training, logis­
tical and personnel readiness should be 
selected first. Whenever the situation is 
appropriate, consideration should be 
given to phased mobilizations of National 
Guard and Reserve units, thus providing 
for rotation into and out of the active 
forces-.

(2) Units, within the types and the 
organizational stationing desired, should 
be selected from as wide a geographical 
area as is feasible.

(3) Selection of units previously mo­
bilized should be avoided, if possible, un­
less sufficient time has elapsed to allow 
turnover of a majority of personnel pre­
viously mobilized.

(4) Select only those units necessary 
to meet stated mobilization objectives. 
Those subordinate units within an or­
ganization not immediately required to 
further the objectives of the mobilization 
should either be exempted from mobili­
zation or delayed until such time as there 
is a clear need for them.

(5) In order to achieve maximum uti­
lization or resources within the period for 
which they have been mobilized, units 
selected for deployment will be deployed 
as soon as practicable following mobili­
zation. Other units, the primary mission 
of which can be accomplished at the mo­
bilization station or which were selected 
to replace an active force unit being 
deployed, or as part of a general military 
buildup, will remain at the mobilization 
station indefinitely.

(6) Army training base capabilities 
will be expanded preferably by order to
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active duty of Army Reserve Training 
Divisions as necessary in order to expe­
dite the required training of nonprior 
service personnel.

(7) Training base capabilities of the 
Reserve Components other than the 
Army will be expanded by augmentation 
units when and if organized, or by the 
selective recall of individuals from the 
Ready Reserve.

(c) Alert and notification. (1) Section 
672(e) of title 10, U.S.C., provides that a 
reasonable time shall be allowed between 
the date when a reservist ordered to ac­
tive duty (other than for training) is 
alerted for that duty and the date he is 
required to enter upon that duty. Unless 
the Secretary concerned determines that 
the military requirements do not allow 
it, this period shall be at least thirty (30) 
days. However, the urgency of the rea­
son to mobilize may dictate immediate 
mobilization or considerably less alert 
time than thirty (30) days.

(2) Members of the Selected Reserve 
and of Selected Reserve units who have 
an “M-Day” designation will be con­
sidered to have been “notified” upon 
assignment thereto.

(3) Insofar as practical, it is the policy 
of the Department of Defense to notify 
reservists concerned in a mobilization 
prior to the public release of this infor­
mation. Accordingly, each military de­
partment will continue to maintain alert 
and notification plans of the “F Hour” 
concept as shown in § 76.8. However, in 
view of the rapidity of communication 
of the news media (directly from the seat 
of Government to the private citizen 
within minutes of release) it may be 
patently impossible to achieve this ob­
jective in a future mobilization and com­
manders and reservists at all echelons 
should be aware of this possibility.

(d) Integrity of units. (1) Section 
672(c) of title 10, U.S.C., provides that 
insofar as practicable, members of units 
organized and trained to serve as units 
who are ordered to active duty without 
their consent shall be so ordered only 
with their units. In the event that cir­
cumstances warrant deviation from this 
policy, prior approval of the Secretary 
concerned will be obtained. The request 
for approval will contain the reasons 
therefor and the number of individual 
reservists required for involuntary order 
to active duty.

(2) Once a unit, organized and trained 
to serve as a unit, is ordered to active 
duty its members shall not be immedi­
ately reassigned. The unit should re­
main intact insofar as practicable. How­
ever, the administration of a mobilized 
unit shall be comparable to the adminis­
tration of a unit of the active forces as 
to policies on transfer of individuals in 
and out of units of the active forces. In 
implementing this policy due regard shall 
be given to the length of time for which 
the unit has been mobilized.

(e) Manpower and personnel—(1) 
Screening. The screening of Ready Re­
servists who have been alerted for in­
voluntary order to active duty will be sus­
pended until release from active duty or 
alert status. Ready Reservists who have
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not been alerted for involuntary order to 
active duty will continue to be screened 
in accordance with Part 125 of this 
subchapter.

(2) Extension of terms of service, (i) 
Sections 511(a) and 511(c) of title 10, 
U.S.C., provide for the extension of the 
terms of reserve enlistments, or terms of 
service in Reserve Components, only in 
time of war or national emergency de­
clared by Congress. Section 671a of title 
10, U.S.C., provides that the period of 
active service of a member is extended 
for the duration of any war in which the 
United States is engaged plus 6 months. 
However, section 671b of title 10, U.S.C., 
provides that when Congress is not in 
session, the President may authorize the 
Secretary of Defense to extend, for not 
more than 6 months, enlistments, pe­
riods of active duty, etc., which would 
expire before the 30th day after Con­
gress next convenes or reconvenes.

(ii) Section 673 of title 10, U.S.C., does 
not provide authority for extending 
terms of enlistments or periods of obli­
gated service based on Ready Reserve 
agreements.

(3) Reservists awaiting or in training. 
Nonprior service obligors who are await­
ing orders for or who are engaged in ini­
tial active duty for training may be 
mobilized with their units. However, un­
less conditions dictate otherwise, such 
personnel who are awaiting orders to 
initial active duty for training should be 
ordered to such training as soon as prac­
ticable and those actually engaged in 
initial active duty for training or tech­
nical training should be permitted to 
complete such training. Depending upon 
the situation as it affects the duration 
for which units are being mobilized, 
scheduled deployments and other miti­
gating circumstances, the Secretary con­
cerned may prescribe the disposition of 
personnel covered by this subparagraph.

(4) Exemptions, (i) Reservists (a) 
who are enrolled in a course of graduate 
study or training in medicine, dentistry, 
veterinary medicine, osteopathy, or op­
tometry; and (b) who are doctors of 
medicine or osteopathy undergoing in­
tern or residency training under Part 58 
of this subchapter and DOD Instruction 
1120.9, “Osteopathic Residency Defer­
ment Program,” July 7, 1969,1 will not be 
involuntarily ordered to active duty 
while so engaged (see DOD Directive 
1200.14, “Reservists Who are Engaged 
in Graduate Study or Training in Cer­
tain Health Professions,” July 30, 1969) /

(ii) Reservists whose involuntary or­
der to active duty would result in pro­
longed, extreme personal or community 
hardship may be exempted from mobili­
zation under procedures established by 
the military departments and approved 
by the Secretary concerned. Personnel 
thus exempted will be transferred forth­
with to the Standby Reserve or Retired 
Reserve, or discharged, as appropriate,

1 Filed as part of original. Copies are avail­
able from U.S. Naval Publications and Forms 
Center, 5801 Tabor Avenue, Philadelphia, Pa. 
19120, Attention: Code 300.
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except in the case of short term selective 
mobilizations.

(iii) Enlisted prior service obligors 
who are involuntarily assigned to units 
of the Selected Reserve will be exempted 
from order to active duty in a partial 
mobilization, except when individuals in 
the Individual Ready Reserve pool are 
involuntarily ordered to active duty.

(iv) If extensions of enlistments or 
periods of obligated service are not au­
thorized by the Congress or required, 
enlisted members of the Ready Reserve 
who have 180 days or less obligated serv­
ice remaining as of the date Reserve 
Forces are mobilized, may be exempted 
from mobilization under procedures es­
tablished by the military departments 
and approved by the Secretary con­
cerned.

(v) Members of the Ready Reserve 
who are preparing for the ministry in a 
recognized theological or divinity school 
are exempt from being involuntarily 
ordered to active duty (section 685 of 
title 10, U.S.C.).

(5) Retention in Ready Reserve, (i) 
Guard and Reserve officers are ap­
pointed for an “indefinite” term, the ap­
pointment to be held during the pleas­
ure of the President (593(b) of title 10, 
U.S.C.). Consequently, even though he 
completes his service obligation under 
section 651 of title 10, U.S.C., his status 
as an officer continues indefinitely. So 
long as his status as an officer continues 
he remains subject to being ordered to 
or to being retained on active duty with­
out his consent in accordance with law. 
However, if a Reserve officer has com­
pleted his obligation under section 651 
of title 10, U.S.C., and any other service 
obligation he may have had, his request 
for discharge from his Reserve appoint­
ment should normally be honored, unless 
he must be temporarily retained to meet 
an overriding military need for his serv­
ices which cannot otherwise be met.

(ii) After the date of an alert or no­
tice of Reserve mobilization, applications 
for transfer or discharge from the Ready 
Reserve, by individuals who are volun­
tarily serving under a Ready Reserve 
agreement (Part 125 of this subchapter), 
will not be approved unless required by 
law or are based on reasons of extreme 
personal or community hardship.

(6) Delays. Reservists who have been 
alerted for involuntary order to active 
duty may be granted a delay in reporting 
for active duty as follows:

(i) High school students engaged in a 
normal resident course of study will be 
delayed from entry on involuntary active 
duty until such time as they cease to 
pursue such course satisfactorily, grad­
uate, or attain age 20, whichever occurs 
first.

(ii) Undergraduate and graduate col­
lege students engaged in a normal resi­
dent course of study may, upon request, 
be delayed until completion of the 
quarter or semester in which they are 
enrolled at the time they are alerted for 
order to active duty.

(iii) Reservists whose involuntary 
order to active duty would result in tem­
porary, extreme personal or community
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hardship may, upon request, be delayed 
for a period not to exceed 60 days beyond 
the date of mobilization as deemed ap­
propriate and approved by the Secretary 
concerned.

(7) Fair treatment. Pursuant to sec­
tion 673 (b) of title 10, U.S.C., if the in­
voluntary mobilization of individuals 
from the Individual Ready Reserve 
(IRR) pool is authorized and required, 
consideration shall be given to (i) the 
length and nature of previous service, 
to assure such sharing of exposure to 
hazards as the national security and 
military requirements will reasonably al­
low: (ii) family responsibilities and
(iii) employment necessary to maintain 
the national health, safety, or interest. 
Further, specific priority for their mobil­
ization, to the maximum extent prac­
ticable, will be as follows:

(a) Nonprior service obligors not as­
signed to units of the Selected Reserve.

(b) Prior service Reservists who jxre 
voluntary members of the Ready Reserve.

(c) Prior service obligors who per­
formed no active duty in a hostile area.

(d) Prior service obligors who per­
formed some active duty in a hostile 
area.

(8) Use of fillers.. When authorized, 
individual Reservists may be mobilized 
to meet active force shortages, including 
those in mobilized Reserve Component 
units. Mobilized Reserve Component 
units should be provided filler personnel 
on an expeditious basis.

(9) Early release. In the event Reserve 
units are released from active duty prior 
to their planned expiration date, it is 
the policy of the Department of Defense 
to retain those Reservists requesting 
such action for the fully planned length 
of active duty for which they were re­
called when a hardship would be created 
by early release.

(10) Authorized strength adjust- 
ments. (i) The average strength pre­
scribed by authorizing legislation for the 
fiscal years concerned for the Selected 
Reserve of any Reserve Component will 
be proportionately reduced by:

(a) The total authorized strength of 
units of the Selected Reserve of such 
component which are on active duty 
(other than for training) any time dur­
ing the fiscal year and

(b) The total number of individual 
members not in units of the Selected Re­
serve of such component who are on ac­
tive duty (other than for training) with­
out their consent in any time during the 
fiscal year.

(c) Whenever any such units or such 
individuals are released from active duty 
during any fiscal year, the average 
strength for such fiscal year for the Se­
lected Reserve shall be proportionately 
increased by the total authorized 
strength of such units and by the total 
number of such individuals.

(11) Upon partial mobilization, depart­
mental manpower ceilings will be in­
creased by the total authorized strengths 
of the units so mobilized.

(11) Proficiency pay. Mobilized en­
listed proficiency pay will be awarded as 
provided in DOD Directive 1304.14,

“Award of Variable Reenlistment Bonus 
and Proficiency Pay for Enlisted Person­
nel,” dated September 3, 1970,1 and DOD 
Instruction 1304.15, “Administration of 
Variable Reenlistment Bonus and Pro­
ficiency Pay Programs,” September 3, 
1970.1

(12) Medical examinations. Pursuant 
. to section 1004(a) of title 10, U.S.C., 
members of the Ready Reserve will be 
medically examined at least every 4 
years. Members medically examined 
within 12 months preceding the effective 
date of order to active duty need not be 
examined again unless there has been a 
Significant change in their physical 
condition.
§ 7 6 .5  R esponsib ilities.

(a) The Assistant Secretary of De­
fense (Manpower and Reserve Affairs) 
will provide policy and overall guidance 
in the mobilization of the Ready Reserve 
of the Reserve Components of the Armed 
Forces of the United States. The other 
ASD’s and military departments will co- 
ordinate any actions concerning mobili­
zation of Reserves with ASD (M&RA) 
or his Deputy Assistant Secretary for 
Reserve Affairs.

(b) The Assistant Secretary of De­
fense (Comptroller) will provide plan­
ning guidance to the military depart­
ments concerning budgetary constraints 
and additional or special funding during 
the planning phase for a mobilization.

<c) The Assistant Secretary of De­
fense 4Public Affairs) will develop an in­
formation plan for each specific mobili­
zation in accordance with the notification 
procedures outlined in § 76.8.

(d) The Assistant to the Secretary of 
Defense (Legislative Affairs) will coordi­
nate briefings of the Chairmen of the 
Armed Services and Appropriations Com­
mittees of the Senate and House of Rep­
resentatives in accordance with the no­
tification procedures outlined in § 76.8.

(e) The Secretaries of the military de­
partments will conduct on a periodic 
basis as deemed necessary mobilization 
tests of Selected Reserve units and non­
unit members of the Ready Reserve. Such 
test exercises will include a random audit 
of Ready Reserve Personnel Data Man­
agement systems to determine accuracy 
of information and responsiveness of 
systems to mobilization. .Information 
copies of the results of such tests will be 
provided the Assistant Secretary of De­
fense (M&RA).
§ 7 6 .6  D elegation  o f  authority to Secre­

taries o f  the Arm y, Navy and Air 
Force to  order certain m em bers of 
the Reserve C om ponents to active 
duty.

Under the provisions of section 133(d) 
of title 10, U.S.C., there is hereby dele­
gated to the Secretary of the Army, the 
Secretary of the Navy, and the Secretary 
of the Air Force, with the power to re- 
delegate, the authority vested in the 
Secretary of Defense by Executive Order 
10762, March 28, 1958, to order to active 
duty (other than for training) for a pe­
riod of not more than 24 consecutive 
months, with or without his consent, any 
member of a Reserve Component of the

FEDERAL REGISTER, VOL. 35, NO. 224— WEDNESDAY, NOVEMBER 18, 1970



RULES AND REGULATIONS 17715

Armed Forces of the United States who 
is in a medical, dental, or allied specialist 
category, who has not attained the 35th 
anniversary of the date of his birth, and 
who has not performed at least 1 year 
of active duty (other than for training).
§ 76.7 M obilization statutory authority, 

title 10, U nited States Code.
(a) Section 263. Basic policy for order 

into Federal service. Whenever Congress 
determines that more units and organi­
zations are needed for the national secu­
rity than are in the regular components 
of the ground and air forces, the Army 
National Guard of the United States and 
Air National Guard of the United States, 
or such part of them as are needed, 
together with units of other reserve com­
ponents necessary for a balanced force, 
shall be ordered to active duty and re­
tained as long as so needed.

(b) Section 672. Reserve components 
generally.

(1) In time of war or of national 
emergency declared by Congress, or when 
otherwise authorized by law, an author­
ity designated by the Secretary con­
cerned may, without the consent of the 
persons affected, order any unit, and any 
member not assigned to a unit organized 
to serve as a unit, of a reserve compo­
nent under the jurisdiction of that Sec­
retary to active duty (other than for 
training) for the duration of the war 
or emergency and for 6 months there­
after. However—

(1) A member on an inactive status 
list or in a retired status may not be or­
dered to active duty under this subsec­
tion unless the Secretary concerned, with 
the approval of the Secretary of Defense 
in the case of the Secretary of a military 
department, determines that there are 
not enough qualified Reserves in an 
active status or in the inactive National 
Guard in the required category who are 
readily available; and

(ii) A member of the Standby Reserve 
may not be ordered to active duty under 
this subsection unless the Director of Se­
lective Service determines that the mem­
ber is available for active duty.

(2) At any time, an authority desig­
nated by the Secretary concerned may, 
without the consent of the persons af­
fected, order any unit, and any member 
not assigned to a unit organized to serve 
as a unit, in an active status in a re­
serve component under the jurisdiction 
of that Secretary to active duty for not 
niore than 15 days a year. However, units 
and members of the Army National 
Guard of the United States or the Air 
National Guard of the United States 
may not be ordered to active duty under 
this subsection without the consent of 
the Governor of the State or Territory 
Puerto Rico, or the Canal Zone, or the 
commanding general of the District of

olumbia National Guard, as the case may be.
(3) So far as practicable, during any 

xpansion of the active armed forces 
nat requires that units and members of 
ne reserve components be ordered to ac- 
ive duty (other than for training) mem-
rs of units organized and trained to 
rve as units who are ordered to that 

uuty without their consent shall be so

ordered with their units. However, mem­
bers of those units may be reassigned 
after being ordered to active duty (other 
than for training).

(4) At any time, an authority desig­
nated by the Secretary concerned may 
order a member of a reserve component 
under his jurisdiction to active duty, or 
retain him on active duty, with the con­
sent of that member. However, a mem­
ber of the Army National Guard of the 
United States or the Air National Guard 
of the United States may not be ordered 
to active duty under this subsection 
without the consent of the Governor or 
other appropriate authority of the State 
or Territory, Puerto Rico, the Canal 
Zone, or the District of Columbia, 
whichever is concerned.

(5) A reasonable time shall be al­
lowed between the date when a Reserve 
ordered to active duty (other than for 
training) is alerted for that duty and the 
date when he is required to enter upon 
that duty. Unless the Secretary con­
cerned determines that the military 
requirements do not allow it, this period 
shall be at least 30 days.

(c) Section 673. Ready Reserve.
(1) In time of national emergency de­

clared by the President after January 1, 
1953, or when otherwise authorized 
by law, an authority designated by 
the Secretary concerned may, with­
out the consent of the persons con­
cerned, order any unit, and any member 
not assigned to a unit organized to serve 
as a unit, in the Ready Reserve under 
the jurisdiction of that Secretary to ac­
tive duty (other than for training) for 
not more than 24 consecutive months.

(2) To achieve fair treatment as be­
tween members in the Ready Reserve 
who are being considered for recall to 
duty without their consent, considera­
tion shall be given to—

(i) The length and nature of previous 
service, to assure such sharing of expo­
sure to hazards as the national security 
and military requirements will reason­
ably allow;

(ii) Family responsibilities; and
(iii) Employment necessary to main­

tain the national health, safety, or inter­
est. The Secretary of Defense shall 
prescribe such policies and procedures as 
he considers necessary to carry out this 
subsection. He shall report on those poli­
cies and procedures at least once a year 
to the Committees on Armed Services 
of the Senate and the House of 
Representatives.

(3) Not more than 1 million members 
of the Ready Reserve may be on active 
duty (other than for training), without 
their consent, under this section at any 
one time.

(d) Section 331. Federal aid for State 
governments. Whenever there is an in­
surrection in any State against its gov­
ernment, the President may, upon the 
request of its legislature or of its gov­
ernor if the legislature cannot be con­
vened, call into Federal service such of 
the militia of the other States, in the 
number requested by that State, and use 
such of the armed forces, as he considers 
necessary to suppress the insurrection.

(e) Section 332. Use of militia and 
armed forces to enforce Federal author­

ity. Whenever the President considers 
that unlawful obstructions, combina­
tions, or assemblages, or rebellion against 
the authority of the United States, makes 
it impracticable to enforce the laws of 
the United States in any State or Terri­
tory by the ordinary course of judicial 
proceedings, he may call into Federal 
service such of the militia of any State, 
and use such of the armed forces, as he 
considers necessary to. enforce those laws 
or to suppress the rebellion.

(f) Section 333. Interference with 
State and Federal law. The President, by 
using the militia or the armed forces, or 
both, or by any other means, shall take 
such measures as he considers necessary 
to suppress, in a State, any insurrection, 
domestic violence, unlawful combination, 
or conspiracy, if it—

(1) So hinders the execution of the 
laws of that State, and of the United: 
States within the State, that any part 
or class of its people is deprived of a 
right, privilege, immunity, or protection 
named in the Constitution and secured 
by law, and the constituted authorities 
of that State are unable, fail, or refuse 
to protect that right, privilege, or im­
munity, or to give that protection; or

(2) Opposes or obstructs the execu­
tion of the laws of the United States or 
impedes the course of justice under those 
laws. In any situation covered by sub- 
paragraph (1) of this paragraph, the 
State shall be considered to have denied 
the equal protection of the laws secured 
by the Constitution.

(g) Section 3500. Army National 
Guard in Federal service: Call. When­
ever—

(1) The United States, or any of the 
Territories, Commonwealths, or posses­
sions, is invaded or is in danger of inva­
sion by a foreign nation;

(2) There is a rebellion or danger of 
a rebellion against the authority of the 
Government of the United States; or

(3) The President is unable with the 
regular forces to execute the laws of the 
United States; the President may call 
into Federal service members and units 
of the Army National Guard of any State 
or Territory, Puerto Rico, the Canal 
Zone, or the District of Columbia in such 
numbers as he considers necessary to 
repel the invasion, suppress the rebel­
lion, or execute those laws. Orders for 
these purposes shall be issued through 
the governors of the States, the Terri­
tories, Puerto Rico, and the Canal Zone, 
and, in the District of Columbia, through 
the commanding general of the National 
Guard of the District of Columbia.

(h) Section 8500. Air National Guard 
in Federal service: Call. Whenever—

(1) The United States, or any of the 
Territories, Commonwealths, or posses­
sions, is invaded or is in danger of inva­
sion by a foreign nation;

(2) There is a rebellion or danger of 
a rebellion against the authority of the 
Government of the United States; or

(3) The President is unable with the 
regular forces to execute the laws of the 
United States; the President may call 
into Federal service members and units 
of the Air National Guard of any State or 
Territory, Puerto Rico, the Canal Zone,
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or the District of Columbia in such num­
bers as he considers necessary to repel 
the invasion, suppress the rebellion, or 
execute those laws. Orders for these pur­
poses shall be issued through the gover-' 
nors of the States, the Territories, Puerto 
Rico, and the Canal Zone, and, in the 
District of Columbia, through the com­
manding general of the National Guard 
of the District of Columbia.
§ 7 6 .8  Alert notification  procedure.

(a) F hour: The effective time of an­
nouncement to the military departments 
by the Secretary of Defense of a decision 
to mobilize reserve units.

(b) F hour: The Secretary of Defense 
directs military departments to mobilize 
and makes a general public announce­
ment of total numbers to be mobilized by 
service and duration of requirement for 
service. Unit designations will not be 
indicated at this time.

(c) F+12 hours: All active headquar­
ters concerned are notified.

(d) F+12 to F+18 hours: Unit com­
manders and advisors Instructor/Inspec­
tors of all affected reserve units are noti­
fied by secure means. Briefing of 
Chairmen of the Armed Services and 
Appropriations Committees of the Senate 
and of the House of Representatives will 
be coordinated by the Assistant to the 
Secretary of Defense (Legislative 
Affairs.

(e) F+18 hours: Units institute alert 
notification to individuals. Detailed in­
formation including unit designations 
will be provided to all members of Con­
gress in accordance with an information 
plan developed by the Assistant Secretary 
of Defense (Public Affairs) and the As­
sistant to the Secretary of Defense 
(Legislative Affairs).

(f) F+19 hours: News media will be 
notified of details of mobilization in ac­
cordance with above mentioned infor­
mation plan.

(g) Implementing military depart­
ments plans will minimize the chances of 
early public release, and will assure noti­
fication of the maximum number of indi­
vidual reservists between F+18 hours 
and F + 19 hours.

(h) ^ Notification to Congressional 
Committees will precede major public 
announcements. Additional coordination 
and briefing of the Congress and any 
agencies of the Executive Department 
who are concerned with the mobilization 
will be specified as required.

Supersessions. Parts 75, 126, and 127 
are hereby superseded.

Maurice W. Roche, 
Director, Correspondence and 

Directives Division, OASD 
(Administration).

[F.R. Doc. 70-15441; Filed, Nov. 17, 1970; 
8:45 a.m.]

Chapter VII— Department of the 
Air Force

SUBCHAPTER B— SALES AND SERVICE
PART 817— CREDIT UNIONS

Part 817 of Title 32 of the Code of Fed­
eral Regulations is revised to read as 
follows:

Sec. j .
817.1 Purpose.
817.2 Organization of credit unions.
817.3 Policy on credit unions.
817.4 CONUS credit unions.
817.5 Oversea credit unions.
817.6 Operating policy.
817.7 Use of military real property and

space.
Au th o r ity  : The provisions of this Part 817 

issued under sec. 8012, 70A Stat. 488; 10 
U.S.C. 8012.
§ 8 1 7 .1  Purpose.

This part sets forth Air Force policy 
on the establishment and support of, the 
cooperation and relationships with, and 
administrative and logistic assistance to 
credit unions that serve Air Force mili­
tary and civilian personnel in the United 
States and its possessions, the Panama 
Canal Zone, and Puerto Rico.
§ 8 1 7 .2  O rganization o f  credit un ions.

(a) Federal credit union. A Federal 
credit union is incorporated and operated 
under the authority of the Federal Credit 
Union Act (12 U.S.C. 1751 et seq.). I t is 
a legal entity with the specific powers 
and authorities approved by law, and is 
examined periodically by the Bureau of 
Federal Credit Unions, Department of 
Health, Education, and Welfare.

(b) State credit union. A State credit 
union is organized under a State’s credit 
union law. It operates on the same gen­
eral principles as a Federal credit union. 
Usually State credit unions are under the 
jurisdiction of State banking depart­
ments.

(c) Regulated oversea credit union. A 
regulated oversea credit union is fed­
erally chartered, and furnishes services 
at U.S. military installations in foreign 
jurisdictions as suboffices of U.S.-based 
Federal credit unions.

(d) Nonregulated oversea credit union. 
A nonregulated oversea credit union does 
not fall under the jurisdiction of the Bu­
reau of Federal Credit Unions or of State 
agencies, but operates on a military in­
stallation and serves DOD personnel in 
accordance with the provisions of appro­
priate DOD and Air Force regulations.
§ 8 1 7 .3  P olicy  o n  credit un ions.

(a) Advantages of a credit union. Full 
service credit unions, as stated in Fed­
eral Government policy are recognized as 
cooperative associations created for the 
purpose of stimulating systematic sav­
ings and creating a source of credit for 
provident or productive purposes. They 
emphasize self-help and wise manage­
ment of resources, thereby raising stand­
ards of living, strengthening the family 
unit and increasing the self-reliance of 
the member. A full service credit union 
is nondiscriminatory in nature, and pro­
vides normal counter transaction serv­
ices. I t  is staffed with a loan officer, a 
person authorized to sign checks and a 
full-time counselor. Such credit unions 
should be recognized and assisted a t all 
echelons as important morale and wel­
fare resources which extend mutual ben­
efits to Air Force personnel by:

(1) Urging habits of thrift through 
savings.

(2) Combating usurious practices by 
providing money for personal loans at 
relatively low-cost rates.

(3) Extending full counseling services 
on personal and family financial plan­
ning problems, true costs of installment 
buying contracts, and related matters of 
interest to credit union members and 
their dependents. Credit unions may 
offer money orders and travelers checks 
for sale to their members at all times.

(b) Membership in credit unions. 
Credit union .service will be made avail­
able to all Air Force personnel regardless 
of rank and grade. Failure to reflect a 
fair proportion of loan service to all 
ranks, grades, or classes of personnel is 
to be considered inconsistent with the 
recognized spirit of the credit union 
movement. In this regard, commanders 
should recognize the right of all military 
and civilian personnel to organize and/ 
or affiliate with credit unions formed 
under duly constituted authority.
§ 8 1 7 .4  CONUS credit un ions.

(a) Establishing credit unions. Where 
there is a demonstrated need for credit 
union services, primary emphasis will be 
placed on the establishment of an on­
site facility when sufficient personal 
interest exists. Otherwise, the possibility 
of using suboflfice services of an existing 
credit union should be explored con­
sistent with the common bond concept.

(b) Two credit unions on a base. At 
certain installations, two credit unions, 
each with independent and/or over­
lapping fields of membership, now exist. 
These credit unions should be encour­
aged to take voluntary action to request 
charter amendments which would per­
mit full credit union services without 
discrimination.

(1) Where charter amendment is 
neither desired nor deemed appropriate 
by the officials of the credit union or 
where such proposed amendment is dis­
approved by the Bureau of Federal 
Credit Unions or the appropriate State 
agency, affected credit unions should be 
encouraged to consider the advantages 
of merger. However, mergers will not be 
directed by military officials.

(2) Where neither charter amend­
ments nor mergers are practical, existing 
credit unions not offering full services 
without discrimination because of 
charter limitations, grade, rank, race, or 
component may retain, but not expand 
facilities, or may elect to operate from 
an off-base location.

(3) Excepting for those already in 
existence, only one credit union on a 
military installation is permitted. •
§ 8 1 7 .5  O versea credit un ions.

(a) Refiulated oversea credit unions. 
Such credit unions established as a sub- 
office of a U.S.-based Federal union, will 
be limited to on-base operations, ana 
will confine membership to DOD mili­
tary and civilian personnel and their 
dependents who are U.S. citizens. They 
will operate under instructions used by 
the appropriate Joint or Unified Com­
mand Commander and such Air Force 
Command supplements as are deemed 
necessary.
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(b) Nonregulated oversea credit 
unions. Such credit unions are not char­
tered by the Bureau of Federal Credit 
Unions or State agencies. They serve 
DOD personnel exclusively on military 
installations, and are entitled to and 
receive allotments of pay. Effective 
November 24,1969, the formation of new 
nonregulated credit unions is prohibited. 
Existing nonregulated oversea credit 
unions may merge with a U.S.-based 
Federal credit union. Such action is 
voluntary and will be subject to any 
specific requirements imposed by the 
Bureau of Federal Credit Unions. Joint 
and Unified Command Commanders are 
responsible for monitoring existing non­
regulated oversea credit unions, and for 
having them examined periodically. 
Specific instructions will be issued by 
such commanders and may be supple­
mented as necessary by Air Force com­
manders with the approval of the appro­
priate Joint and Unified Commander.
§ 817.6  O perating policy .

(a) Lending policies. In accordance 
with" accepted credit union practice, 
lending policies will be as liberal as pos­
sible and still be consistent with the 
interests of the credit union and the 
individual member. Special attention 
will be given to assisting the military 
members in the pay grades of E-l, E-2, 
and E-3 who apply for loans for provi­
dent purposes.

(b) Counseling members. Counseling 
service will be made available to credit 
union members without charge. The serv­
ices will be oriented toward helping 
members, particularly youthful and in­
experienced servicemen and young mar­
ried families, to solve money problems 
and to budget their earnings.

(c) Savings plans. Credit union man­
agement will encourage members to par­
ticipate in a regular savings plan by 
establishing:

(1) Reasonable limitations on amounts 
that may be deposited at any one time 
or the total amount that may be held in 
shares.

(2) A reasonable dividend on return of 
savings.

(d) Relationships with other credit 
unions. Cooperation, liaison, and ex­
change of information between Air Force 
credit unions and credit unions of other 
services is encouraged, as is participation 
m credit union associations, credit union 
leagues, and councils formed by credit 
unions serving DOD personnel.

^  hours. Credit unions may
conduct operations during normal duty 
nours providing there is no conflict with 
the performance of official duties. Op­
erating hours should be consistent with 

needs of the military installation 
and service the overall needs of the 
membership.

(f) Use of the allotment system. Un- 
aer no circumstances will the initiation

au allotment of pay become a pre- 
equisite of a loan approval. Allotments 

nrifu crec^  union will be in accordance
r 1 aPpr°Priate Air Force regulations, 

j Relocation processing. Personnel 
eparting for PCS, separation, or retire­

ment, if obligated to the installation
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credit union, will contact that agency 
for action as deemed appropriate.

(h) Advertising policy. The use of bul­
letin boards for promotional or infor­
mational material on credit union serv­
ices is authorized. Additionally, credit 
unions will be afforded advertising space 
in appropriate publications on a paid-for 
or no-charge basis consistent with the 
policies of the media concerned.
§ 8 1 7 .7  U se o f  m ilitary real property  

and space.
(a) Air Force-owned facility. (1) 

Credit unions at each Air Force installa­
tion may be furnished Government of­
fice space, when available. They will be 
provided services such as light, heat, 
janitorial services, fixtures, and main­
tenance without charge. Credit unions 
assigned military real property space 
will reimburse the Government for serv­
ices such as telephone, long distance toll 
calls, and space alterations.

(2) Criteria for governing the assign­
ment of existing office space to credit 
unions as stated in AFM 86-4 (Standard 
Facility Requirements).

(b) Credit union-owned facility. (1) 
Facilities may be constructed by credit 
unions at their own expense on Air 
Force installations in accordance with 
AFM 86-4 and AFM 85-26 (Military Con­
struction Programming).

(2) Land required for approved con­
struction at credit union expense will be 
made available at fair rental, by lease, 
provided the credit union agrees that 
such structures so erected will be con­
veyed to the Government without reim­
bursement, or will be removed, and the 
land restored to its original condition in 
the event of:

(i) Installation inactivation, closing 
or other disposal action.

(ii) Liquidation of the credit union.
(iii) Revocation of the credit union 

lease.
(3) Costs for all maintenance, utilities 

and services furnished credit union- 
owned buildings will be paid by the credit 
unions.

By order of the Secretary of the Air 
Force.

Alexander J. Palenscar, Jr. 
Colonel, U.S. Air Force, Chief, 

Special Activities Group, Of­
fice of The Judge Advocate 
General.

[F.R. Doc. 70-15440; Filed, Nov. 17, 1970; 
8:45 a.m.]

SUBCHAPTER K— MILITARY TRAINING AND 
SCHOOLS

PART 901— APPOINTMENT AND DIS- 
ENROLLMENT OF UNITED STATES 
AIR FORCE ACADEMY CADETS

Miscellaneous Amendments
Part 901 of Title 32 of the Code of 

Federal Regulations is amended as 
follows:

1. The heading for Part 901 is 
amended to read as set forth above.

2. Section 901.1 is revised to read as 
follows:
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§ 9 0 1 .1  Purpose.

This part explains the methods of ap­
plication and appointment to the Air 
Force Academy, and procedures for 
separation or discharge of those cadets 
disenrolled before being commissioned.
§ 9 0 1 .5  [A m ended]

3. Reference in paragraph (d) (3) of 
§ 901.5 is changed to read: “MCM 1969, 
(Rev.)”.

4. A new Subpart A heading “Subpart 
A—General” is added. This subpart in­
cludes §§ 901.1 thru 901.9.

5. A new Subpart B is added to read as 
follows:

Subpart B— Disenrollment
Sec.
901.10 Definitions.
901.11 Legal provisions.
901.12 Policy.
901.13 Specific policy for nonprior service

cadets who are disenrolled before 
beginning the second class aca­
demic year.

901.14 Specific policy for nonprior service
cadets who are disenrolled after 
beginning the second class aca­
demic year.

901.15 Nonwillful separations.
901.16 Specific policy for prior service

cadets.
901.17 Failure to accept a commission.
901.18 Grade awarded.
901.19 Separation and discharge certificates.
901.20 Special provisions for breaches of the

Cadet Honor Code.
Au th o r ity  : The provisions of this Subpart 

B issued under sec. 8012, 70A Stat. 488; 10 
U.S.C. 8012, 9331-9355, Public Law 88-276, 
Mar. 3, 1964, and Public Law 89-650, Oct. 13, 
1966.

Subpart B— Disenrollment 
§ 9 0 1 .1 0  D efin ition s.

(a) Academic year. Period beginning 
at 1 minute after midnight on the first 
day of the fall semester when classes 
formally convene.

(b) Academy. The U.S. Air Force 
Academy.

(c) Discharge. Complete severance 
from military status without condition. 
Operates to terminate any remaining 
service obligation.

(d) First Classmen. Seniors.
(e) Fourth Classmen. Freshmen.
(f) Second Classmen. Juniors.
(g) Separation. Termination of cadet 

appointment with later assignment to 
another component of the armed forces 
of the United States.

(h) Third Classmen. Sophomores. 
§ 9 0 1 .1 1  L egal provisions.

(a) A cadet who is a U.S. citizen and 
who enters the U.S. Air Force Academy 
directly from civilian status assumes a 
military service obligation of 6 years (10 
U.S.C. 651).

(b) If he fails to fulfill the agreement 
to complete the course of instruction and 
accepts a commission, he may be trans­
ferred to the Air Force Reserve in an 
appropriate enlisted grade and ordered to 
active duty for a period of time not to 
exceed 4 years (10 U.S.C. 9348b).

(c) A cadet who enters the Academy 
from the Regular or Reserve component 
of any of the U.S. Armed Forces and who
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is disenroUed before graduation reverts 
to his former status for the completion 
of any prior service obligation (10 U.S.C. 
516). However, completion or partial 
completion of any prior service obliga­
tion in no way exempts a separated cadet 
from being transferred to a Reserve com­
ponent and ordered to active duty under 
10 U.S.C. 9348b.
§ 9 0 1 .1 2  Policy .

(a) A cadet’s resignation is accepted 
if deemed to be in the best interest of 
the service.

(b) A cadet who tenders a resignation 
is required to state a specific reason for 
his action. However, before disenroll- 
ment, the Academy Superintendent de­
termines if the case should be in the 
category of demonstrated unfitness or 
unsuitability for military service.

(c) A cadet who is disenrolled because 
of demonstrated unsuitability or unfit­
ness for military service is discharged in 
accordance with APR 36-12 (Admini­
strative Separation of Commissioned 
Officers and Warrant Officers of the Air 
Force) for officers on active duty with 
the U.S. Air Force; a cadet who is dis­
enrolled for physical disqualification is 
discharged in accordance with AFM 
35-4 (Physical Evaluation for Retention, 
Retirement and Separation). In either 
case, cite this section as the authority for 
discharge.
§ 9 0 1 .1 3  Specific  po licy  fo r  nonprior  

service cadets who are disenrolled  be­
fo re  beg in n in g  the second class aca­
dem ic year.

If a cadet in this category is disen­
rolled, he is discharged. The appropriate 
Selective Service System board is notified 
of the cadet’s disenrollment through use 
of DD Form 44—Record of Military 
Status of Registrant. Included in Item 
12, Remarks, is the statement “cadet is 
eligible for service under appropriate 
Selective Service Directives. Cadet has 
no prior active military service.”
§ 9 0 1 .1 4  Specific  p o licy  fo r  nonprior  

service cadets who are d isenrolled  
after  beg in n in g  the second class aca­
dem ic year.

If a cadet in this category is disen­
rolled, he is administered the firm an 
Classification Test (ACT) and the 
Specialty Knowledge Test (SKT) to pro­
vide a standard basis for the award of 
an AFSC in the bypass specialty category. 
If the SKT is passed successfully, an 
AFSC at the three level may be awarded, 
the cadet transferred to the Air Force 
Reserve, and ordered to duty in the 
awarded specialty for a minimum of 2 
years of active service. If the cadet does 
not achieve a qualifying score on the 
SKT, he may be awarded an AFS at the 
one level, receive either a directed duty 
assignment (DDA) to an operational 
squadron or an assignmnt to a technical 
training school, be transferred to the Air 
Force Reserve in an enlisted status and 
ordered to active duty for a minimum of 
2 years. Orders are issued by the U.S. 
Air Force Academy.
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§ 9 0 1 .1 5  N onw illfu l separations.

When separation occurs as a result of 
deficiencies which are not considered 
willful, the active duty provisions of 
§ 901.14 may be waived by the Secretary 
of the Air Force.
§ 9 0 1 .1 6  Specific  po licy  for  prior service  

cadets.
A cadet who was a member of a Regu­

lar or Reserve component of the armed 
forges of the United States on entry into 
the Academy, and who is separated be­
fore beginning the Second Class aca­
demic year, reverts to his former status 
for the completion of any prior service 
obligation. (Exception: If his initial en­
listment has expired (or is within 180 
days of expiration) he is reassigned to 
the Reserve component (not on EAD) of 
the same armed services in which he 
served as an enlisted man.) A cadet in 
this category who has begun his Second 
Class academic year is "processed in ac­
cordance with the procedures specified 
for nonprior service cadets in § 901.14. 
(If his prior service was not with the Air 
Force, the pertinent service secretary is 
requested to separate the cadet from his 
former status so that he may be 
processed in accordance with § 901.14. If 
such separation is denied, he reverts to 
his former status to complete any prior 
service obligation.)
§ 9 0 1 .1 7  Failure to accept a com m ission.

Any First Classman who completes the 
course of instruction and declines to ac­
cept an appointment as a commissioned 
officer is transferred to the Air Force Re­
serve in an enlisted status, processed in 
accordance with procedures in § 901.14, 
and ordered to active duty for 4 years.
§ 9 0 8 .1 8  Grade awarded.

Individuals who are ordered to active 
duty upon disenrollment are awarded in 
the separation order the grades shown 
in this section unless entitled to a higher 
grade:

(a) Second Classmen—E-3.
(b) First Classmen—E-4. (Individ­

uals awarded E-4 are required to qualify 
at the 5-skill level AFSC (or 3 if no 5 
exists) not later than 1 year after en­
trance on active duty.) •
§ 9 0 1 .1 9  Separation and discharge cer­

tificates.
(a) Each cadet who is separated 

under this part is issued a DD Form 214, 
Armed Forces of the United States Re­
port of Transfer or Discharge.

(b) Each cadet who is discharged 
under this part is awarded one of the 
following certificates, depending on 
the classification of type of service by 
the Personnel Council of the Secretary of 
the Air Force:

(1) DD Form 256 AF: Honorable 
Discharge.

(2) DD Form 257 AF: General Dis­
charge (Under Honorable Conditions).

(3) DD Form 794 AF: Under Other 
Than Honorable Conditions Discharge.

(c) A cadet disenrolled for any of the 
following reasons normally is honorably 
separated or discharged. He may tender

his resignation for one of the reasons 
listed in subparagraphs (1) through (12) 
of this paragraph:

(1) Career goals.
(2) Personal reasons.
(3) Hardship.
(4) Marriage.
(5) Fear of flying.
(6) Environmental adjustment.
(7) Academics.
(8) Admitted or court-adjudicated pa­

ternity claims.
(9) Physical disability, service incur­

red with no willful misconduct involved 
or existing prior to entering service.

(10) Deficiency in academics.
(11) Deficiency in conduct.
(12) Deficiency in aptitude for com­

missioned service.
(d) A cadet disenrolled under one of 

the following sets of conditions normally 
is awarded a general discharge certificate 
“under honorable conditions” or a dis­
charge certificate “under other than hon­
orable conditions.”

(1) A cadet discharged for physical 
disability incurred through his inten­
tional misconduct or willful neglect, or 
incurred during a period of unauthor­
ized absence, is discharged “under hon­
orable conditions.” A cadet who tenders 
his resignation for this reason does so 
with the understanding that, if accepted, 
he will be discharged “under honorable 
conditions.”

(2) A cadet discharged for possessing 
undesirable habits or traits of character 
of such a nature as to preclude an hon­
orable discharge is discharged “under 
honorable conditions” (general discharge 
certificate DD Form 257 AF) or “under 
other than honorable conditions” (DD 
Form 794AF), depending on the serious- 
jiess of the offense. Chronic alcoholism, 
drug addiction, sexual perversion, habit­
ual shirking, repeated commission of 
minor offenses not warranting trial by 
court-martial, and financial irresponsi­
bility, are examples of acts or conduct 
exhibiting undesirable habits or traits 
of character. A cadet who tenders his 
resignation for any of these reasons ten­
ders his resignation for the good of the 
service with the understanding that, if 
accepted, he may be discharged “under 
other than honorable conditions.”

(3) A cadet who commits a major of­
fense triable by court-martial—such as 
murder or manslaughter—normally is 
brought to trial unless special circum­
stances exist which would warrant con­
sideration by a board of officers con­
vened under Part 866 of this chapter to 
consider the cadet for administrative dis­
charge. A cadet who is administratively 
discharged under these conditions is dis­
charged “under other than  honorable 
conditions.” A cadet who commits an 
offense as outlined in this subparagraph 
may tender a resignation for the good 
of the service, regardless of whether or 
not formal court-martial charges have 
been preferred. A cadet who tenders such 
a resignation does so with the under­
standing that, if accepted, he may be dis­
charged “under other than honorable 
conditions.”
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(4) A cadet who has been tried by 
court-martial for an offense or offenses 
for which maximum punishment author­
ized by MCM, 1969, (Rev), includes a 
punitive-type separation, but upon con­
viction, is sentenced to less than dis­
missal may be administratively dis­
charged “under other than honorable 
conditions,” notwithstanding trial by 
court-martial.

(5) A cadet who has been convicted 
by a civil court of any offense involving 
moral turpitude may be administratively 
discharged “under other than honorable 
conditions.”

(6) If information is received which 
indicates that the retention of a cadet 
may not be consistent with the interests 
of national security, report the facts and 
circumstances to the local office of spe­
cial investigation (OSI) and request an 
investigation by that office. On receipt 
of the report of investigation, take action 
as outlined in APR 35-62 (Security* 
Program).
§ 901 .20  Special provisions for  breaches 

o f  the Cadet H onor Code.
(a) A cadet who breaches the cadet 

honor code may be tried by court-martial 
when in the opinion of the Superintend­
ent such action is necessary in the 
interest of good order and discipline. 
Court-martial proceedings are instituted 
only when there is reasonable assurance 
that the evidence at hand will result in 
conviction. A cadet in this category may 
tender a resignation for the good of the 
service, regardless of the fact that formal 
court-martial charges have or have not 
been preferred. A cadet who tenders such 
a resignation does so with the under­
standing that if accepted he may be dis­
charged “under other than honorable 
conditions.”

(b) A cadet who commits a breach of 
the cadet honor code which would war­
rant trial by court-martial, but, because 
of the facts of the case, court-martial 
action is not deemed appropriate, nor­
mally is administratively discharged 
“under other than honorable conditions.” 
A cadet in this category may tender a 
resignation with the understanding that 
if accepted he may be discharged “under 
other than honorable conditions.”

(c) A cadet who commits a breach of 
the cadet honor code which would not 
warrant trial by court-martial, but which 
is not considered to be a minor violation, 
normally is administratively discharged 
under honorable conditions. He may 
tender a resignation with the under­
standing that if accepted he may be dis­
charged “under honorable conditions.”

(d) A cadet who commits an offense 
which is considered to be a less serious 
breach of the cadet honor code than 
those referred to in paragraph (a), (b), 
or (c) of this section, is honorably sepa­
rated/ discharged. He may tender a resig­
nation -with the understanding that if 
accepted he will be “honorably sepa­
rated/ discharged.”

(e) When a cadet is being processed 
for separation under paragraph (a ), (b), 
or (c) of this section, attach to the for­
warding correspondence a statement in­
dicating the type of offense committed
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and other pertinent facts. These state­
ments are used at secretarial level in de­
termining the character of separation to 
be awarded, and are not made a part of 
the cadet’s official records.

By order of the Secretary of the Air 
Force.

Alexander J. P alenscar, Jr., 
Colonel, U.S. Air Force, Chief, 

Special Activities Group, Of­
fice of The Judge Advocate 
General.

[P.R. Doc. 70-15438; Piled, Nov. 17, 1970; 
8:45 a.m.]

Title 45— PUBLIC WELFARE
Chapter II— Social and Rehabilitation 

Service (Assistance Programs), De­
partment of Health, Education, and 
Welfare

PART 202— MEDICAL ASSISTANCE TO 
STATE RESIDENTS

PART 233— COVERAGE AND CONDI­
TIONS OF ELIGIBILITY IN FINAN­
CIAL ASSISTANCE PROGRAMS

PART 248— COVERAGE AND CONDI­
TIONS OF ELIGIBILITY FOR MEDI­
CAL ASSISTANCE

Residence
Interim policy relating to the prohibi­

tion of durational residence requirements 
for determination of eligibility under title 
I, IV-A, X, XIV, or XVI of the Social 
Security Act was published in the F ed­
eral R egister on June 3, 1969 (34 F.R. 
8715). Views of interested persons were 
requested, received and considered. 
Changes made in the interim policy and 
contained in the regulations set forth 
below include, in addition to clarifying, 
editorial and codification changes;

(1) Incorporation of regulations on 
residence for the medical assistance pro­
gram under title XIX of the act, previ­
ously contained in part 202, chapter H, 
title 45 of the Code of Federal Regu­
lations and in Handbook of Public 
Assistance Administration, Supplement 
D-5620;

(2) Deletion of § 202.3(c) of the in­
terim policy, which specified that eligi­
bility determinations with respect to 
residence are to be made in accordance 
with general Federal policies on such de­
terminations (this material will be in­
cluded in guides) ;

(3) Deletion of § 202.3(d) of the in­
terim policy, which required State agen­
cies affected by the policy change to give 
notification both generally and to spe­
cific individuals concerned. The time pe­
riod for completing such notification has 
expired.

Accordingly, Chapter II of Title 45 of 
the Code of Federal Regulations is 
amended as set forth below.

1. Part 202 is vacated and reserved and 
its content is revised and transferred to 
§ 248.40 of this chapter.
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2. Part 233 is amended by adding a new 
§ 233.40 as set forth below:
§ 2 3 3 .4 0  Residence«

Condition for plan approval: A State 
plan under title I, IV-A, X, XIV, or XVT 
of the Social Security Act may not im­
pose any residence requirement which 
excludes any individual who is a resident 
of the State. For purposes of this section:

(a) A resident of a State is one who 
is living in the State voluntarily with the 
intention of making his home there and 
not for a temporary purpose. A child is 
a resident of the State in which he is liv­
ing other than on a temporary basis. 
Residence may not depend upon the rea­
son for which the individual entered the 
State, except insofar as it may bear upon 
whether he is there voluntarily or for a 
“temporary purpose.”

(b) Residence is retained until aban­
doned. Temporary absence from the 
State, with subsequent returns to the 
State, or intent to return when the pur­
poses of the absence have been accom­
plished, does not interrupt continuity of 
residence.

3. Part 248 is amended by adding a new 
§ 248.40 as set forth below:
§ 2 4 8 .4 0  R esidence.

(a) State plan requirements. A State 
plan under title XIX of the Social Secu­
rity Act must provide th a t:

(1) Medical assistance will be fur­
nished to eligible individuals who are 
residents of the State but are absent 
therefrom to the same extent that such 
assistance is furnished under the plan 
to meet the cost of medical care and serv­
ices rendered to eligible individuals in 
such State, at least to the extent that 
medical care and services are needed in 
any other State (as defined in section 
1101(a) (1) of the Social Security Act, as 
amended, 42 U.S.C. 1301(a)(1)), under 
any of the following circumstances:

(1) Where an emergency arises from 
accident or illness;

(ii) Where the health of the individ­
ual would be endangered if the care and 
services are postponed until he returns to 
the State in which he resides; or

(iii) Where his health would be en­
dangered if he undertook travel to return 
to such State.

(2) Medical care and services will be 
provided outside the State to eligible 
residents of the State, a t least in the 
following situations:

(i) When it is general practice-for 
residents of a particular locality to use 
medical resources outside the State; or

(ii) When the medical care and serv­
ices available, or the availability of 
needed supplementary resources, make 
it desirable for the individual to use 
medical facilities outside the State for 
short or long periods, in accordance with 
plans developed jointly by the agency 
and the individual, consistent with medi­
cal advice.

(3) The State agency will facilitate 
the meeting of medical needs within the 
State for residents from other States.

(b) Condition for plan approval. A 
State plan under title XIX of the Act

No. 224----- 4
FEDERAL REGISTER, VOL. 35, NO. 224— WEDNESDAY, NOVEMBER 18, 1970



17720 RULES AND REGULATIONS
may not impose any resident require­
ment which excludes any individual who 
is a resident of the State. For purposes of 
this section:

(1) A resident of a State is one who is 
living in the State voluntarily with the 
intention of making his home there and 
not for a temporary purpose. A child is a 
resident of the State in which he is liv­
ing other than on a temporary basis. 
Residence may not depend upon the rea­
son for which the individual entered the 
State, except insofar as it may bear upon 
whether he is there voluntarily or for a 
“temporary purpose.”

(2) Residence is retained until aban­
doned. Temporary absence from the 
State, with subsequent returns to the 
State, or intent to return when the pur­
poses of the absence have been accom­
plished, does not interrupt continuity of 
residence.
(Sec. 2, 49 Stat. 620, 74 Stat. 987, sec. 402, 49 
Stat. 627, sec. 1002, 49 Stat. 645, sec. 1402, 64 
Stat. 555, sec. 1602, 76 Stat. 198, sec. 1902, 79 
Stat. 344, sec. 1102, 49 Stat. 647; 42 U.S.C. 302, 
602, 1202, 1352, 1382, 1396a, 1302)

Effective date. These regulations shall 
become effective on the date of their 
publication in the F ederal R egister.

Dated: October 7, 1970.
J ohn D. T winame, 

Administrator, Social and 
Rehabilitation Service.

Approved: November 11, 1970.
Elliot L. R ichardson,

Secretary.
[F.R. Doc. 70-15493; Filed, Nov. 17, 1970; 

8:49 a.m.]

Title 47— TELECOMMUNICATION
Chapter I— Federal Communications 

Commission
[FCC 70-1204]

PART 2— FREQUENCY ALLOCATION
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULA­
TIONS

National Radio Astronomy Service
Order. In the matter of amendment of 

Part 2, § 2.106, the Table of Frequency 
Allocations of the Commission’s rules 
and regulations, to shift the National 
Radio Astronomy Service allocation in 
the band 404-406 MHz to the new band 
406-410 MHz.

1. The Interdepartment Radio Advi­
sory Committee (IRAC), by action taken 
on September 8,1970, approved the real- 
location in the above entitled matter. 
Prior to taking this action, coordination 
was effected with the Committee on 
Radio Frequencies, National Academy of 
Sciences.

2. The band 404-406 MHz is presently 
a shared band in the United States, with 
radio astronomy on a secondary basis to 
meteorological aids in both the Govern­
ment and non-Government sectors, while 
the band 406-420 MHz is allocated na­
tionally for the exclusive use of the Gov­
ernment. Shifting this particular radio 
astronomy band entails conversion of 
the 406-410 MHz segment to a shared 
basis, with the radio astronomy service 
afforded primary status. Of greater 
significance, the national allocation now 
will fall in line With those of administra­

tions in Regions 1 and 3, thereby enhanc­
ing the provisions for the radio astron­
omy service by moving toward a common 
band on a worldwide basis.

3. The five radio astronomy observa­
tories directly affected, the protection 
areas agreed upon, power limitations on 
future assignments, and other provisions 
pertinent to this move are stipulated in 
new footnote US117 as noted below.

4. Since the actions taken herein pro­
vide an additional frequency band for 
non-Government use not formerly avail­
able, will not result in any adverse effects 
to non-Government users, and will pro­
vide other benefits accruing to the gen­
eral public, compliance with the notice 
and effective date provisions of 5 U.S.C. 
553 is' unnecessary. Therefore, pursuant 
to authority provided by sections 4(i) 
and 303 of the Communications Act of 
1934, as amended: It is ordered, Effective 
November 30, 1970, That § 2.106 of the 
Commission’s rules is amended as set 
forth below.
(Secs. 4, 303, 48 Stat., as amended, 1066, 1082; 
47 U.S.C. 154, 303)

Adopted: November 10,1970.
Released: November 13,1970.

F ederal Communications- 
Commission,1

[seal] B en F. Waple,
Secretary.

In § 2.106, the frequency band 404-420 
MHz in columns 5-11 is amended, and 
footnote US117 is added to read as 
follows:

B a n d  (M H z) A llocation B a n d  (M H z) S ervice C lass of s ta tio n
F re­

q u e n c y
(M H z)

[O F
N a tu r e ] S E R V I C E S  

[of s ta tio n s

5 6 7 8 9 10 11

404-406 Q , N O  
(U S70)

404-406 M E T E O R O L O G ­
I C A L  A ID S .

R ad ioson d e. R ad ioson d e.

406-410 G , N G  
(U S13)  
(U S74)  
(U S117)

406-410 R A D I O
A S T R O N O M Y .

R a d io  a stron om y. R A D I O
A S T R O N O M Y .

410-420 G  (U S 13)

[Docket No. 18574; FCC 70-1213]
PART 73— RADIO BROADCAST 

SERVICES
Table of Assignments; Lineville and 

Roanoke, Ala.
In the matter of amendment of 

§ 73.202, Table of Assignments, FM 
Broadcast Stations. (Lineville and 
Roanoke, Ala.; Bloomington, Ind.; St. 
George, S.C.; Muskegon, Mich.; Paints- 
ville and Jackson, Ky.; Exmore, Va., 
Montour Falls, N.Y.; Catlettsburg, Ky.; 
Winona, Miss.; Braddock Heights or 
elsewhere in Maryland, Virginia, or West 
Virginia), Docket No. 18574, RM-1394, 
RM-1397, RM-1400, RM-1405, RM-
1407, RM-1416, RM-1420, RM-1426,
RM-1431, RM-1404.

1 Commissioner Bartley absent.

* * * * *  
US117 In the band 406-410 MHz, all new 

authorizations will be limited to a maximum 
of 7 watts per kHz of necessary bandwidth; 
existing authorizations as of November 30, 
1970, exceeding this power are permitted to 
continue in use.

New authorizations in this band for sta­
tions, other than mobile stations, within the 
following areas are subject to prior coordina­
tion by the applicant with the Secretary of 
the Committee on Radio Frequencies of the 
National Academy of Sciences:
Arecibo Observatory: Rectangle between 

latitudes 17°30’ N. and 19°00’ N. and 
between longitudes 65°10’ W. and 68°00’ W. 

Five College Radio Astronomy Observatory: 
Rectangle between latitudes 41° 40' N. and 
42“50' N. and between longitudes 71°20' W. 
and 73“20' W.

Owens Valley Radio Observatory: Two con­
tiguous rectangles, one between latitudes 
36° N. and 37° N. and longitudes 117°40' 
W. and 118°30' W., and the second between 
latitudes 37° N. and 38° N. and longitudes 
118“ W. and 118“50' W.

Pennsylvania State University Radio Astron­
omy Observatory: Rectangle between lati­
tudes 40“00' N. and 41“40' N. and longi­
tudes 77“15' W. and 78“40' W.

Vermilion River Observatory: Rectangle be­
tween latitudes 38 “35' N. and 41 ”31' N. 
and longitudes 86“15' W. and 89“30' W. 

(The foregoing provisions will be reviewed in 
connection with U.S. implementation of the 
Final Acts of the 1971 Space WARC.)

The non-Government use of this band is 
limited to the radio astronomy service and 
as provided by footnote US 13.
[F.R. Doc. 70-15470; Filed, Nov. 17, 1970;

8:48 ajm.]
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Third report and order. 1. In response 
to a series of petitions filed by various 
interested parties the Commission 
adopted, on June 18, 1969, a notice of 
proposed rule making in the above- 
entitled matter, released on June 20,1969 
(PCC 69-669) which proposed various 
PM allocations throughout the country. 
All of the matters involved have been 
disposed of except for the petition of 
Robert E. Haynes, Jimmy E. Woodard, 
and Dendy L. Jackson, doing business as 
Clay County Broadcasters, a licensee of 
daytime only AM Station WANL at Line- 
ville, Ala. In view of Clay County’s peti­
tion for rule making (RM-1394) received 
on December 2, 1968, and its supplement 
received on January 9, 1969, our notice 
proposed the reassignment of Channel 
237A from Roanoke, Ala., to Ashland or 
Lineville, Ala., and the replacement of 
that channel in Roanoke with Channel 
272A.

2. Originally, interested parties were 
afforded an opportunity to comment on 
or before July 28, 1969, and to reply to 
such comments on or before August 8,
1969. After the filing of a seriea of peti­
tions concerning the filing of comments, 
the time for filing them was set for 
August 12, 1969, and replies on Septem­
ber 8, 1969.1 Vigorous comments and 
replies were filed by both petitioner 
(supporting) and Roanoke Broadcasting 
Co. (opposing). Roanoke Broadcasting 
Co. is the present licensee of WELR-FM 
which operates on Channel 237A at its 
present location—Roanoke, Ala.

3. Clay County, Ala., population 12,400, 
contains the two communities here con­
sidered for assignment of a first FM 
frequency, Lineville and Ashland—re­
spective populations 1,612 and 1,610, the 
latter being the county seat. The county’s 
sole facility is daytime only AM Station 
WANL, Lineville (licensed to petitioner). 
Roanoke, with a population of 5,288, is 
located in Randolph County, which has 
19,477 residents.8 The community and 
county have two broadcast services, both 
licensed to Roanoke Broadcasting Co. at 
Roanoke—WELR (a daytime only AM 
service) and WELR-FM, using Channel 
237A. The proposal before us in this 
proceeding, if adopted, will in no way

1 Among the various petitions before us at 
the time of the final designation of the time 
for filing comments and replies were two of 
Roanoke Broadcasting Co., entitled: (1) 
“Petition for Reconsideration of Notice of 
Proposed Rulemaking RM-1394 and Request 
for Its Withdrawal”, and (2) “Petition for 
Immediate Postponement of Rulemaking 
Comments Until Commission Consideration 
and Action upon Petition for Reconsidera­
tion Thereof”, both received on July 16, 1969. 
The decision to proceed in accordance with 
the normal rulemaking procedure was and 
is based on our judgment that the public 
interest requires that all interested parties 
lw,ve an opportunity to have their views, in  
their entirety, before us before we made a 
final evaluation of the public interest factors 
involved in this proceeding. These petitions 
are denied herein.

2 These population statistics are from the 
1960 U.S. Census. 1970 preliminary Census 
reports show: Ashland, 1,879; Lineville, 
1.971; Roanoke, 5,068; Clay County, 12,083; 
Randolph County, 17,653.

alter the number or capability of these 
facilities. I t would, however, require the 
shift of the WELR-FM service from 
Channel 237A to Channel 272A.

4. Petitioner, in its pleadings, vigor­
ously supports the reassignment of 
Channel 237A from Roanoke to either 
Lineville or Ashland and its replacement 
in Roanoke with Channel 272A. Its fore­
most public interest argument lies in the 
fact that rural Clay County has no local 
full-time service of any kind and that 
the adoption of its proposal would pro­
vide such a needed service in the FM 
band. In maintaining that there is a need 
for a first local FM service in the area, 
petitioner points out
* * * Clay County is not located within any 
urbanized area. Clay County has 142 retail 
stores, with annual sales of $7,296,000. These 
stores have 204 paid employees, with an 
annual payroll of $450,000 (1963 Census of 
Business, Retail Trade, Alabama, pages 2-8). 
The county has seven wholesale houses, with 
annual sales of $2,370,000 (1963 Census of 
Business, Wholesale Trade, Alabama, pages 
2-8). The county also has 49 selected service 
establishments, with annual receipts of 
$465,000. These establishments have 35 em­
ployees (1963 Census of Business, Selected 
Services, pages 2-8). Clay County has 28 
manufacturing establishments with 893 em­
ployees. Their annual payroll is $2,657,000 
(1963 Census of Manufacturers, Alabama, 
pages 1-7).
In concluding, its pleadings indicate that 
the adoption of the FM reassignments 
presently before us for consideration is 
the only way of bringing the county a 
needed FM facility, without in any way 
depriving any other community of FM 
service or its present potential therefor.

5. Roanoke Broadcasting Co., the 
licensee of WELR-FM now on Channel 
237A at Roanoke, firmly opposes peti­
tioner’s proposal in that its adoption 
would require WELR-FM to relocate its 
facility to a new channel, 272A, a new 
position on the FM dial. The core of 
its objection, as set out in its lengthy 
pleadings, lies in the fact that, if the 
proposal is adopted, its present position 
on the FM dial would be made available 
to a direct competitor for use, to a large 
degree, in the same service area that 
WELRr-FM pioneered and developed for 
FM broadcasting. Lineville is but 24 miles 
distant from Roanoke, with WELR-FM 
primary service (1 mv/m contour) fall­
ing short of serving Lineville only by 5 
miles. Roanoke Broadcasting Co. ex­
presses the serious concern that the 
adoption of the proposal in simple effect 
will result in Clay County Broadcasters 
coming on the air on the established 
frequency with programming either 
identical or very similar to that presently 
being broadcast by WELR-FM, and 
thereby obtaining the windfall of an 
audience developed by WELR-FM. It 
maintains that such an event would re­
sult in serious economic damage to 
WELR-FM in that advertisers in the 
community would desert its operation 
(on a new frequency) in order to con­
tinue to have the advantage of the 
established audience on the established 
FM frequency. As a matter of equity, it 
asserts that it should be permitted to

retain the benefits resulting from its 
strenuous and lengthy efforts to develop 
and make feasible FM broadcasting in 
the area.

6. In examining, evaluating, and deter­
mining an allocation matter of this type, 
we must first underline the fact that 
our primary duty, directed by the Com­
munications Act of 1934, as amended, 
is to forward the public interest conveni­
ence and necessity by making a fair, 
efficient and equitable distribution of 
broadcast facilities among the various 
States and communities. In view of this 
obligation the primary question before 
us in this matter is the need of Clay 
County for a first full-time local service 
(the proposal does not involve the dim­
inution of Roanoke’s potential for having 
local service). We have examined the 
pleadings in their entirety which include, 
inter alia, the statistics concerning Clay 
County, Ashland and Lineville set out 
in paragraphs 3 and 4 above, and have 
come to the conclusion that under the 
circumstances before us it is in the public 
interest to assign Channel 237A to Ash­
land, Ala., and replace it in Roanoke, 
Ala., with Channel 272A. Clay County 
clearly appears to encompass a rural 
area which a t the present time has but 
one daytime only local broadcast facility 
(WANL at Lineville) to inform its citi­
zens of the activities (political, economic, 
and social) which affect their day-to- 
day fives, judgments, and futures. A first 
full-time FM facility will not only aid 
in the distribution of information and 
activity in the area but in addition, in 
our view, may well stimulate additional 
interest in FM broadcasting, in that the 
activation of such a station will provide 
a choice from two FM services, for the 
first time, in a significant area. Our 
choice for assignment, i.e., Ashland as 
opposed to Lineville, is based primarily 
on the facts that the two communities 
are of the same size, Lineville has a 
facility whereas Ashland has none, and 
with its position as the county seat Ash­
land has the greater ability and need to 
provide the county with news concern­
ing local governmental matters and 
activities affecting the county as a whole. 
In  view of the close proximity of these 
communities (less than 6 miles) the as­
signment can be used a t either and will 
serve the other. As a concluding com­
ment in respect to the reallocation we 
are making, we wish to note that the 
pleadings and our own engineering 
analyses indicate that the proposal set 
out in our notice and herein adopted is 
the only method whereby Clay County 
(Lineville or Ashland) could have a first 
full-time local FM service without delet­
ing an existing assignment in another 
community.

7. Although the mandate of section 
307(b) of the Communications Act of 
1934, as amended, clearly calls for the 
channel reallocation we are ordering in 
this document, and section 301 of the 
Act negates any vested interest of Roa­
noke Broadcasting Co. in Channel 237A 
at Roanoke, presently licensed to it, we 
are of the view that the practical and 
equitable considerations set forth by it
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(see paragraph 5 above) should be pro­
tected to the fullest extent possible inso­
far as they do not conflict with the public 
interest. Therefore, we will act to con­
serve WELR-FM’s significant “invest­
ment” in the development of public 
acceptance of its unique programing and 
location on the dial, by providing for a 
hiatus in operation on 237A in the area 
if WELR-FM requests it. Thus, if re­
quested, we will defer grant of program 
test authority on the new Channel 237A 
assignment a t Ashland until a period up 
to 60 days after WELR-FM has received 
authority for operation on Channel 272A 
at Roanoke. This hiatus, along with use 
of its present facilities to inform its 
public of its shift in channel, should fully 
protect any legitimate interest which 
WELR-FM has secured in public good 
will and acceptance, while at the same 
time permitting prompt activation of a 
new and first FM service in Clay County.

8. Clay County Broadcasters has 
stated its intention to apply for the new 
assignment and has agreed to reimburse 
Roanoke Broadcasting Co. for any rea­
sonable costs connected with its fre­
quency shift. Such reimbursement is 
settled Commission policy in these situa­
tions. See the report and order, Docket 
No. 15543, RM-544, Kenton and Belle- 
fontaine, Ohio (31 F.R. 7238, 7 RR 2d 
1600). Hence, we are requiring that Roa­
noke Broadcasting Co. be reimbursed for 
the reasonable costs of its channel 
change by petitioner, Clay County 
Broadcasters (who has stated its inten­
tion to apply for Channel 237A in the 
event of its assignment to Ashland or 
Lineville) or whatever other party be­
comes the permittee on the new Ashland 
channel. From th e  material before us in 
this proceeding we cannot, a t this time, 
determine what the amount of the reim­
bursement should be; therefore we are 
leaving the matter of determining the 
appropriate costs to the good faith judg­
ment of the interested parties, subject to 
Commission approval in the event of dis­
agreement. As guidelines we reiterate 
the following principles: (1) Costs ap­
propriate for reimbursement are not 
necessarily limited to strictly engineer­
ing costs since as a practical matter other 
expenses may be involved; * (2) WELR- 
FM is not entitled to reimbursement for 
“business losses”. These are highly spec­
ulative and conjectural in nature. Fur­
thermore, the holding of a license is not 
a guarantee of revenues or profits, and 
the holder is not entitled to reimburse­
ment for loss thereof if the public 
interest requires a change in his 
facilities.

3 At the present time Roanoke Broadcasting 
Co. operates its AM and FM facilities at 
Roanoke independent of each other, with 
separate towers. Our engineering studies 
indicate that it can operate on Channel 
272A from either tower site in full compli­
ance with our minimum mileage spacing 
requirements. The determination to use the 
new channel at its existing FM tower site as 
a continued independent service or to join 
the new FM antenna with its AM antenna at 
the AM tower site is solely within the discre­
tion of WELR-FM.
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9. Authority for the actions taken 

herein is contained in sections 4(i), 301, 
303, and 307(b) of the Communications 
Act of 1934, as amended.

10. In view of the foregoing we make 
the finding that it is in the public interest 
to reassign Channel 237A from Roanoke, 
Ala., to Ashland, Ala., and t,o replace it 
in Roanoke with Channel 272A.

11. Accordingly, it is ordered, That 
effective January 4, 1971, the Table of 
Assignments in § 73.202 of the Commis­
sion’s rules is amended, insofar as the 
cities listed below are concerned, to read 
as follows:

Cities Channels
Ashland, Ala_________________  237A
Roanoke, Ala.___ .__________________  272A

12. It is further ordered, That effective 
January 4, 1971, the license of Roanoke 
Broadcasting Co. for Station WELR-FM, 
Roanoke, is modified to specify Channel 
272A instead of Channel 237A, subject to 
the conditions set forth below.

13. It is further ordered, That the 
“Petition for Reconsideration of Notice 
of Proposed Rule Making RM-1394 and 
Request for its Withdrawal” and “Peti­
tion for Immediate Postponement of 
Rule-making Comments until Commis­
sion Consideration and Action upon Peti­
tion for Reconsideration Thereof”, both 
filed on July 16,1969, by Roanoke Broad­
casting Co., are denied.

14. Station WELR-FM may operate on 
Channel 237A until January 4, 1971, or 
until 45 days after it receives notice from 
the Commission that a construction per­
mit on Channel 237A is assigned at Ash­
land, Ala., whichever is later; or the 
licensee may apply earlier for temporary 
authority to operate on Channel 272A. 
The licensee of Station WELR-FM, at 
least 30 days before it wishes to com­
mence operation on Channel 272A, or 
within 30 days of receiving notification 
from the Commission that operating 
authority on the current channel is 
about to terminate, shall submit to 
the Commission the technical infor­
mation normally required of an ap­
plicant for construction permit on 
Channel 272A, including any changes 
in antenna and transmission line; and 
within 30 days after receiving Commis­
sion authority to operate on the newly 
assigned channel, it shall submit meas­
urement data normally required of an 
applicant for an FM station license.
. 15. It is further ordered, That this pro­
ceeding, Docket No. 18574, is terminated.
(Secs. 4, 301, 303, 307, 48 Stat., as amended, 
1066, 1081, 1082, 1083; 47 U.S.C. 154, 301, 
303, 307)

Adopted: November 10, 1970.
Released: November 13, 1970.

F ederal Communications 
Commission,4

[seal] B en F. Waple,
Secretary.

[F.R. Doc. 70-15471; Filed, Nov. 17, 1970; 
8:48 a.m.]

3 Commissioner Bartley absent.

Title 49— TRANSPORTATION
Subtitle A— Office of the Secretary of 

Transportation 
[OST Docket No. 1; Arndt. 1-40]

pa rt  1— o r g a n iz a t io n  a n d  dele­
g a t io n  OF POWERS AND DUTIES

Delegation of Authority With Respect 
to U.S. International Aeronautical 
Exposition

The purpose of this amendment is to 
redelegate, to the Federal Aviation Ad­
ministrator, the authority delegated to 
the Secretary of Transportation by Ex­
ecutive Order 11538 of June 29, 1970, 
with respect to the U.S. International 
Aeronautical Exposition. The Exposition 
is authorized by section 709 of the Mili­
tary Construction Authorization Act of
1970.

Since this amendment relates only to 
the internal management of the Depart­
ment, notice and public procedure there­
on are not required and the amendment 
may be made effective in less than 30 
days.

In consideration of the foregoing, ef­
fective September 10, 1970, § 1.47 of 
Title 49, Code of Federal Regulations, is 
amended by adding the following para­
graph at the end thereof :
§ 1 .4 7  D elegations to  Federal Aviation 

Adm inistrator.
* * * * *

(i) Plan, establish, and manage the 
U.S. International Aeronautical Exposi­
tion (83 Stat. 317).
(Sec. 3, Executive Order 11538, 35 F.R. 
10645)

Issued in Washington, D.C., on Sep­
tember 10,1970.

James M. Beggs,
Acting Secretary of Transportation.

[F.R. Doc. 70-15437; Filed, Nov. 17, 1970; 
8:45 a.m.]

Title 50— WILDLIFE AND 
FISHERIES

Chapter I— Bureau of Sport Fisheries 
and Wildlife, Fish and Wildlife 
Service, Department of the Interior

PART 33— SPORT FISHING
Tewaukon National Wildlife Refuge, 

N. Dak.
The following special regulation is 

issued and is effective on date of publica­
tion in the Federal R egister.
§ 3 3 .5  Special regu lations; sport fish* 

in g ; fo r  individual w ild life  refuge 
areas.

N orth Dakota

TEWAUKON NATIONAL WILDLIFE REFUGE

Sport fishing on the Tewaukon Na­
tional Wildlife Refuge, Cayuga, N. Dak.,
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is permitted only on the areas designated 
by signs as open to fishing. These open 
areas, comprising 1,470 acres,» are deli­
neated on maps available at refuge head­
quarters and from the office of the 
Regional Director, Bureau of Sport 
Fisheries and Wildlife, Federal Building, 
Fort Snelling, Twin Cities, Minn. 55111. 
Sport fishing shall be in accordance with 
all applicable State regulations subject 
to the following special conditions:

(1) The open season for sport fishing 
on the refuge extends from December 15, 
1970, through March 27, 1971, inclusive.

The provisions of this special regula­
tion supplement the regulations which 
govern fishing on wildlife refuge areas 
generally which are set forth in Title 50, 
Part 33, and are effective through 
March 27,1971.

H erbert G. T roester, 
Refuge Manager, Tewaukon Na­

tional Wildlife Refuge, Cayu­
ga, N. Dak.

November 5,1970.
[F.R. Doc. 70-15444; Filed, Nov. 17, 1970; 

8:46 a.m.]

FEDERAL REGISTER, VOL. 35, NO. 224— WEDNESDAY, NOVEMBER 18, 1970



17724

Proposed Rule Making
DEPARTMENT OF THE TREASURY

Bureau of Customs
[ 19 CFR Part 22 1 *

DRAWBACK
Preparation of Statements

Notice is hereby given that under the 
authority of sections 313 and 624 of the 
Tariff Act of 1930, as amended (19 U.S.C. 
1^13, 1624), it is proposed to amend 
§§ 22.4, 22.6, and 22.43 of the Customs 
Regulations relating to the establish­
ment of rates of drawback. The amend­
ments proposed would discontinue the 
present practice of conducting an in­
vestigation at the applicant’s premises 
prior to issuance of a drawback‘rate. Un­
der the present procedure an applicant 
for such a rate is given assistance in pre­
paring his drawback statement at the 
time of the preliminary investigation. 
This is a burden on customs officers 
which, in our view, should be assumed by 
the applicant himself.

The drawback application (Customs 
Form 4477) is filed with the port or dis­
trict director or with the regional com­
missioner of customs. Under the pro­
posed new procedure, when the applica­
tion shows that the drawback will be 
claimed under the direct identification 
provisions of the tariff act (section 313 
(a )), it will be forwarded by the receiv­
ing officer to the regional commissioner 
in charge of the region where such 
drawback claims will be filed. The appli­
cant will be provided a sample drawback 
statement and appropriate instructions 
for completion of his drawback state­
ment by the regional office. When the 
application shows that drawback is to be 
claimed under the substitution provi­
sions of section 313(b) of the tariff act, 
or under 313(d) or 313(g). thereof, or 
under any combination of section 313(a) 
with section 313 (b), (d), or (g), the 
application will be forwarded by the re­
ceiving office to the Bureau in order that 
the applicant may be given an appropri­
ate sample drawback statement and in­
structions for completion of his drawback 
statement.

The regional commissioner concerned 
will continue to issue drawback rates in 
those cases covered by section 313(a), 
Tariff Act of 1930, and the Bureau will 
issue drawback rates in cases covered by 
section 313 (b), (d), or (g) of the Tariff 
Act of 1930, as amended, and in the case 
of any combination of section 313(a) 
with section 313 (b), (d), or (g).

Under the revised procedure, the first 
drawback entry which is filed by a 
claimant will be referred to the Customs 
Agency Service for the verification of 
the claim and the material set forth in 
the , drawback statement. Thereafter 
claims will be occasionally referred to

the Customs Agency Service, as now, un­
der § 22.43 of the Customs Regulations.

The terms of the proposed amend­
ments of the Customs Regulations, in 
tentative form, are as follows:

In § 22.4, paragraphs (h ), (i), ( j) , and
(o), not including paragraph (o )(l), 
and paragraphs (p), and (q) are 
amended to read:
§ 2 2 .4  Identification  o f  im ported m er­

chandise and ascertainm ent o f  quan­
tities for  allow ance o f  draw back; 
establishm ent o f  drawback rates.

*  *  *  *  *

(h) Each manufacturer or producer 
shall submit to the regional commissioner 
of customs where his drawback entries 
will be liquidated a statement in quad­
ruplicate describing the methods which 
he will follow and the records which he 
will keep for the purpose of establishing 
that the articles upon which drawback 
will be claimed have been manufactured 
or produced in the United States with 
the use of imported duty-paid mer­
chandise within the meaning of section 
313(a), Tariff Act of 1930, and that the 
records of identification, manufacture, 
or production and storage prescribed in 
this section have been maintained. In 
the case of operations under section 313 
(b), (d), or (g), Tariff Act of 1930, as 
amended, and in the case of operations 
under any combination of section 313(a) 
with section 313 (b), (d), or (g), the 
statement in quintuplicate shall be sub­
mitted to the Commissioner of Customs. 
The statement shall contain an agree­
ment to follow the methods and keep 
the records described therein with re­
spect to all articles manufactured or 
produced for exportation with benefit of 
drawback. Provision for the use of duty- 
paid merchandise or drawback products, 
the manufacture or production of arti­
cles not specified in the application for 
the rate, or the use of factories not 
named therein may be included in the 
statement prepared as a result of such 
application.

(i) If drawback entries are to be liqui­
dated at more than one regional office, 
two additional copies of the statement 
shall be required for each additional of­
fice. The procedure outlined in this and 
the preceding paragraph shall be fol­
lowed, so far as applicable, when appli­
cations for amendments of drawback 
rates, or supplemental statements, 
schedules, or supplemental advisory 
schedules are filed in accordance with 
paragraph (o), (p), or (q) of this 
section.

(j) If the statement shows that the 
methods and records described therein 
enable the manufacturer or producer to 
comply with the law and regulations, the 
regional commissioner in a case under 
section 313(a), Tariff Act of 1930, or the 
Bureau in a case under section 313 (b), 
(d), or (g), Tariff Act of 1930, as

amended, and in the case of any combi­
nation of section 313(a) with section 313 
(b), (d), or (g), will issue the rate of 
drawback on the articles described in the 
statement. In cases under § 22.6, the pro­
cedure in paragraphs (a) and (b) of 
that section shall be followed. When the 
statement in a case under section 313(a), 
Tariff Act of 1930, shows that entries are 
to be filed with more than one regional 
commissioner, the regional commis­
sioner at the place first listed shall issue 
the rate, if that action is warranted.

* - * • * *
(o) When a manufacturer or pro­

ducer in whose behalf a rate of drawback 
has been established desires to have his 
rate amended under section 313(a), 
Tariff Act of 1930, or to change his state­
ment filed under § 22.6 to cover addi­
tional articles, to include additional fac­
tories, to permit the use of other kinds 
of imported duty-paid merchandise or 
drawback products, to provide for a dif­
ferent basis for the liquidation of draw­
back entries, or to cover different 
methods of identification or manufac­
ture, or other changes, he shall file an 
application therefor with the regional 
commissioner, district director, or port 
director of customs. The supplemental 
statement prepared as a result of such 
application shall be submitted to the re­
gional commissioner where drawback 
entries filed under the existing rate of 
drawback are liquidated who shall issue 
the amendment, if that action is war­
ranted. If entries are liquidated by more 
than one regional commissioner, the 
supplemental statement shall identify 
all such regional commissioners and the 
regional commissioner at the place first 
listed shall issue the amendment. The 
foregoing procedure shall also apply to 
applications for amendments under sec­
tion 313 (b), '(d), or (g), Tariff Act of 
1930, as' amended, and in the case of any 
combination of section 313(a) opera­
tions with section 313 (b), (d), or (g) 
operations, but the supplemental state­
ment in such cases shall be submitted 
to the Commissioner of Customs except 
as provided in subparagraph (1) of this 
paragraph. No drawback shall be al­
lowed on articles exported before the 
date on which the application was re­
ceived by the regional commissioner, dis­
trict director, or port director, unless 
specifically authorized by the Bureau, 
or by the regional commissioner in cases 
within the provisions of § 22.6 or of this 
paragraph.

* * * * *
(p) W hen a rate of drawback provides

that the drawback allowance shall be 
determined on the basis of a schedule 
filed by the manufacturer or producer 
showing the quantity of, imported ma­
terial used or appearing in each unit of 
finished articles, and the rate author­
izes the filing of supplemental schedules
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showing changes in the quantity of im­
ported materials used \ or appearing in 
each unit, or different styles or capaci­
ties of containers, such supplemental 
schedules shall be filed with the regional 
commissioner, district director, or port 
director of customs. Drawback may be 
allowed on the articles covered by a sup­
plemental schedule after it has been ap­
proved by the regional commissioner.

(q) In cases where the drawback al­
lowance is determined on a quantity- 
used or appearing-in basis, regional 
commissioners of customs may request, 
for the information of liquidating offi­
cers in addition to the information re­
quired to be filed with the drawback 
entry, a supplemental advisory schedule 
showing the quantity of imported mer­
chandise used or appearing in each unit 
of finished articles. Such schedules shall 
be filed with the regional commissioner, 
district director, or port director of cus­
toms. Drawback may be allowed on ar­
ticles covered by a supplemental advi­
sory schedule after it has been approved 
by. the regional commissioner.

In § 22.6 paragraphs (a) and (b) are 
amended to read:
§ 22.6 General drawback rates in  effect;  

approval o f  drawback statem ents 
by the B ureau and by regional 
com m issioners.

(a) Drawback statements; filing and 
approval by one regional commissioner. 
Each manufacturer or producer of ar­
ticles covered by a drawback rate in this 
section, except under paragraph (g)(1) 
of this section, shall submit to the re­
gional commissioner where drawback 
entries will be filed, a statement in du­
plicate describing the methods used in 
the manufacture or production of the 
products involved and setting forth the 
records it agrees to keep for the pur­
pose of complying with the drawback 
law and regulations and for providing all 
the data required for the proper liquida­
tion of certificates of manufacture and 
drawback entries filed hereunder. If the 
statement shows that the methods and 
records described therein enable the 
manufacturer or producer to comply 
with the law and regulation^, the re­
gional commissioner shall approve the 
statement and promptly notify the appli­
cant, in writing, of such action. State­
ments and supplemental statements in 
quintuplicate relating to products cov­
ered by paragraph (g) (1) of this section 
shall be referred to the Bureau for 
approval.

(b) Drawback statements; filing and 
approval at more. than one place. If 
drawback entries are to be liquidated at 
more than one regional office, two addi­
tional copies of the statement shall be 
required for each additional office. In

case> the regional commissioner 
at the place first listed in the draw­
back statement shall approve the state­
ment, if that action is warranted, and 
Promptly notify the applicant, in writing, 
°f such action.

* * * * *

PROPOSED RULE MAKING
Section 22.43 is amended to read:

§ 2 2 .4 3  V erification  o f  drawback claim s 
by Custom s A gency Service.

The first drawback claim filed under 
a drawback rate, together with copies of 
all relevant papers not previously fur­
nished the special agent in charge of the 
area in which the factory covered by the 
drawback rate is located, shall be for­
warded by the regional commissioner to 
such agent for verification. The agent 
shall verify the claim and the material 
set forth in the drawback statement. 
Similar action shall be taken upon re­
ceipt of the first drawback claim filed 
under an amendment of a drawback rate, 
as well as claims which involve the use 
of schedules, supplemental schedules, and 
supplemental advisory schedules. Re­
gional commissioners shall cause draw­
back documents to be referred to the 
Customs Agency Service for verification 
whenever such reference is believed to 
be required for orderly and efficient ad­
ministration of the drawback law and 
regulations, and occasionally in any case. 
Verification under this provision shall 
include an examination of not only the 
manufacturing records but also the sales 
and financial records relating to the 
transaction.
(Secs. 313, 624, 46 Stat. 693, as amended, 759; 
19 U.S.C. 1624)

Prior to issuance of the proposed 
amendment, consideration will be given 
to any relevant data, views, or arguments 
which are submitted in writing to the 
Commissioner of Customs, Bureau of 
Customs, Washington, D.C. 20226, and 
received not later than 30 days from 
the date of publication of this notice 
in the F ederal R egister. No hearing will 
be held.

[seal] Myles J. Ambrose,
Commissioner of Customs.

Approved: November 9,1970.
Eugene T. R ossides,

Assistant Secretary 
of the Treasury.

[F.R. Doc. 70-15506; Filed, Nov. 17, 1970;
8:50 a.m.]

DEPARTMENT OF THE INTERIOR
Oil Import Administration 

[ 32A CFR Ch. X 3
ALLOCATIONS OF IMPORTS OF 

ASPHALT, DISTRICTS I—IV AND 
DISTRICT V

Notice of Proposed Rule Making
The Director of the Office of Emer­

gency Preparedness has found, with 
the advice of the Oil Policy Committee, 
that the adoption for 1 year of a liber­
alized policy with respect to imports of 
asphalt will not impair the national se­
curity and is necessary in order to assure 
adequate supplies of asphalt during the 
calendar year 1971.

17725

Accordingly, there is attached in the 
form of a section of Oil Import Regula­
tion 1 (Revision 5), as amended, a pro­
posal which would provide for alloca­
tions of imports of asphalt during the 
calendar year 1971 by persons who dem­
onstrate a need for such imports in order 
to meet contractual obligations or manu­
facturing requirements. '

The adoption of a proposal along the 
following lines will be subject to concur­
rence by the Director of the Office of 
Emergency Preparedness.

Interested persons are invited to sub­
mit written comments upon the proposal 
to the Administrator, Oil Import Admin­
istration, Department of the Interior, 
Washington, D.C. 20240, within a period 
of 130 days from the date of publication 
of this notice in the F ederal R egister. 
Each person who submits comments is 
asked to provide fifteen (15) copies.

R alph W. S nyder, Jr.,
Acting Administrator,

Oil Import Administration.
N ovember 13,1970.

S e c ._______ .
(a) As used in this section, the term 

“asphalt” means a solid or semisolid ce­
mentitious material obtained in refining 
crude oil, which gradually liquefies when 
heated, in which the predominating con­
stituents are bitumins, and which has a 
viscosity of not less than 60 seconds say- 
bolt furol at 100° F.

(b) For the allocation period Jan­
uary 1, 1971, through December 31, 1971, 
the Administrator shall make an alloca­
tion of imports of asphalt into Districts 
I-IV and District V to any person who 
certifies that such imports are required 
to meet obligations under contracts with, 
or purchase orders from, customers in 
Districts I-IV or District V or to meet 
his own construction or manufacturing 
requirements. The allocation shall be in 
the quantity which such person certifies 
in writing is required to meet such obli­
gations or requirements.

(c) Asphalt imported under an alloca­
tion made pursuant to paragraph (b) 
may be further processed only for the 
purpose of meeting specification require­
ments for a specific type of asphalt, such 
as roofing stocks and highway construc­
tion requirements: Provided, however, 
That such further processing does not 
include cracking, reforming, coking or 
other refining processes.

(d) Applications for allocations under 
this section may be filed with the Ad­
ministrator at any time during the 
period. Applications shall be filed in such 
form as the Administrator may prescribe. 
Licenses issued under allocations made 
pursuant to this section shall be valid 
only during the period January 1, 1971, 
through December 31,1971.

(e) No allocations made under this 
section may be sold, assigned or other­
wise transferred.
[F.R. Doc. 70-15457; Filed, Nov. 17, 1970;

8:47 ajn.]
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DEPARTMENT OF AGRICULTURE
Consumer and Marketing Service 

[ 7 CFR Part 930 1
[Docket No. AO-370]

CHERRIES GROWN IN MICHIGAN 
AND CERTAIN OTHER STATES

Decision and Referendum Order With 
Respect to Proposed Marketing 
Agreement and Order
Pursuant to the rules of practice and 

procedure, as amended, governing pro­
ceedings to formulate marketing agree­
ments and marketing orders (7 CFR 
Part 900), a public hearing was held at 
Grand Rapids, Mich., June 2-4,1970, and 
continued at Sturgeon Bay, Wis., on 
June 5, 1970, at Rochester, N.Y., on 
June 9, 1970, and at Gettysburg, Pa., on 
June 11, 1970, after notice thereof pub~- 
lished in the F ederal R egister (35 F.R. 
7077) on a proposed marketing agree­
ment and order for regulating the han­
dling of cherries grown in Michigan, New 
York, Wisconsin, Pennsylvania, Ohio, 
Virginia, West Virginia, and Maryland, 
to be made effective pursuant to the pro­
visions of the Agricultural Marketing 
Agreement Act of 1937, as amended (48 
Stat. 31, as amended; 7 U.S.C. 601-674).

On the basis of the evidence adduced 
at the hearing, and the record thereof, 
the recommended decision in this pro­
ceeding was filed on October 2,1970, with 
the Hearing Clerk, U.S. Department of 
Agriculture. The notice of the filing  ̂of 
such recommended decision, affording 
opportunity to file written exceptions 
thereto, was published in the F ederal 
R egister (F.R. Doc. 70-13489; 35 F.R. 
15817). No exception was filed within 
the time provided for filing exceptions 
to the recommended decision.

The discussion in the recommended 
decision clearly states that all meetings 
of the Board shall be open meetings and 
growers and handlers and any other in­
terested person may attend. It also states 
that it is the responsibility of the Board 
to give public notice of such meetings in 
such newspapers as the Board deems ap­
propriate. Finally, it states that the 
Board should mail a notice of such meet­
ing to each grower and handler and any 
other interested person who has filed 
his name and address with the Board for 
such purpose. However, the terms of the 
order in the recommended decision do 
not fully and clearly reflect the findings 
and conclusions. To make the terms of 
such order conform to the findings and 
conclusions, paragraph (c) of § 930.51 
appearing at 35 F.R. 15833 is revised to 
read as follows:

“ (c) All assembled meetings of the 
Board shall be open to growers and 
handlers and other interested persons. 
The Board shall publish notice of such 
meetings in such newspapers as it deems 
appropriate and shall mail notice of such 
meetings to each grower and handler and 
any other interested person who has filed 
his name and address with the Board for 
such purpose.”

PROPOSED RULE MAKING
Although it is implied that the Secre­

tary has the right to effectuate compli­
ance with order provisions, the provi­
sions in § 930.64 of the order in the rec­
ommended decision 35 F.R. 15835 do not 
specifically authorize the Secretary to 
examine handlers’ books and records. To 
prevent misunderstanding and to make 
it abundantly clear that the Secretary 
has the authority to examine books and 
records of handlers, § 930.64 should be 
modified. Accordingly, 35 F.R. 15835,
§ 930.64 Verification of Reports and 
Records is revised to read as follows:

“For the purpose of assuring compli­
ance and checking and verifying the re­
ports filed by handlers, the Secretary and 
the Board, through its duly authorized 
agents, shall have access to any premises 
where applicable records are maintained, 
where cherries are received, stored, or 
handled, and, at any time during 
reasonable business hours, shall be per­
mitted to inspect such handlers’ prem­
ises and any and all records of such 
handlers with respect to matters within 
the purview of this part.”

To correct a typographical error the 
first full paragraph, third column, ap­
pearing at 35 F.R. 15830, is corrected to 
read as follows :

“The brief stated, in general, that (1) 
the proposed program was not author­
ized by the act, (2) the evidence of rec­
ord does not justify the proposed pro­
gram, and (3) the program would, if 
made effective, result in inequities to 
certain persons regulated by the. 
program.”

On October 26,1970, the Hearing Clerk 
received an exception to the recom­
mended decision. This exception was 
filed by Jeno’s, Inc., by Jerry H. Udesen, 
Assistant Secretary and Associate Coun­
sel, Jeno’s, Inc., and Michael E. Bress of 
Dorsey, Marquart, Windhorst, West and 
Halladay, Attorneys for Jeno’s, Inc. This 
exception was postmarked October 24, 
1970, a date later than the final date for 
filing exceptions. This exception renewed 
the proposed findings and conclusions 
contained in the brief dated July 30, 
1970, and pointed to possible incon­
sistencies with respect to providing no­
tice of Board meetings to growers and 
handlers and other interested persons as 
discussed in the recommended decision 
and as set forth in § 930.51(c) of the 
order. Section 930.51(c) is being revised, 
as noted hereinbefore, to make the order 
reflect the findings and conclusions set 
forth in the recommended decision.

I t  should be noted that in connection 
with the brief of Jeno’s, Inc., with re­
spect to proposed findings and conclu­
sions, subject firm through its attorneys 
requested and was granted additional 
time to file the brief. No request for addi­
tional time was received with respect to 
the brief containing exceptions to the 
recommended decision.

Material issues. The material issues 
presented on the record of the hearing 
are as follows :

(1) The existence of the right to ex­
ercise Federal jurisdiction in this in­
stance ;̂

(2) The need for the proposed regula­
tory program to effectuate the declared 
purposes of the act;

(3) The definition of the commodity 
and determination of the production 
area to be affected by the order;

(4) The identity of the persons and 
transactions to be regulated; and

(5) The specific terms and provisions 
of the order including:

(a) Definition of terms used therein 
which are necessary and incidental to 
attain the declared objectives of the act, 
and including all those set forth in the 
notice of hearing, among which are those 
applicable to the following additional 
terms and provisions;

(b) The establishment, maintenance, 
composition, powers, and duties of a 
Board and of a person designated as 
chairman and his alternate which shall 
be the administrative agency for assist­
ing the Secretary in administration of 
the order; -

(c) The incurring of expenses and the 
levying of íassessments;

(d) The method for regulating the 
handling of cherries grown in the pro­
duction area, including the establish­
ment of a reserve pool of cherry products 
and providing for its disposition;

(e) The granting of exemptions from 
regulation of cherries used for such pur­
poses, as the Board, with the approval 
of the Secretary, may specify;

(f) The establishment of reporting 
and related recordkeeping requirements 
upon handlers;

(g) The requirements of compliance 
with all provisions of the order and with 
regulations issued pursuant thereto; and

(h) Additional terms and conditions 
as set forth in §§ 71 through 80 and pub­
lished in the F ederal R egister (35 F.R. 
7077) on May 5,1970, which are common 
to marketing agreements and orders, and 
certain other terms and conditions as 
set forth in §§81 through 83, and also 
published in the said issue of the F ederal 
R egister, which are common to market­
ing agreements only.

Findings and conclusions. The findings 
and conclusions on the aforementioned 
material issues, all of which are based on 
the evidence adduced at the hearing and 
the record thereof, are as follows :

(1) Red tart cherries, also called red 
sour cherries, are grown commercially 
in Michigan and in portions of the States 
of Wisconsin, Ohio, Pennsylvania, and 
New York bordering the Great Lakes. 
Such cherries are also grown commer­
cially in the southern part of Pennsyl­
vania and in the northern Appalachian 
regions of Virginia, West Virginia, and 
Maryland. In addition, there is commer­
cial production of red tart cherries in 
several Western and Northwestern States 
but such production represents, on the 
average, less than 10 percent of that for 
the entire United States, is marketed al­
most entirely in the Western States, and 
presently does not materially affect the 
prices that the producers of red tart 
cherries in the other commercial areas 
receive for their cherries.

Practically all of the red tart cherry 
production in the Great Lakes States
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(Michigan, New York, Ohio, Pennsyl­
vania, and Wisconsin) and in the Appa­
lachian region (Maryland, Virginia, and 
West Virginia) all included in the pro­
duction area, is processed into canned or 
frozen products. Minor market outlets are 
fresh sales and brining which comprise 
less than 5 percent and 1 percent, respec­
tively, of total sales. Cherries are re­
ceived by handlers and processed into 
canned and frozen products without re­
gard to whether such products are to 
be sold within or without the State of 
production. In addition, the individual 
products of cherries, as they move to 
market, tend to be similar in that they 
are sold under standardized packs, 
grades, and names or brands. Generally, 
no handler supplies any single segment 
of the market to the exclusion of every 
other handler. TheTnarket for red tart 
cherry products is broad and not limited 
to any sectional part of the United States. 
Handlers sell a large portion of their pro­
duction to other than the ultimate con­
sumer of the cherries—such as commer­
cial bakers and institutional users— 
which can substitute canned red tart 
cherries for frozen or vice versa if price 
differentials are such that it is profitable 
to do so. Therefore, all canned and 
frozen products of red ta rt cherries are in 
competition in the market and handlers 
generally sell such cherry products a t 
comparable f.o.b. prices both with re­
spect to sales within the State of produc­
tion and sales in interstate commerce.

The order contemplates, if it is made 
effective, the imposing of certain restric­
tions which are to be applicable to red 
tart cherries received by handlers from 
growers. Such regulation would require 
each handler to set aside and hold for 
disposition by the administrative board, 
established Under the order, that portion 
of such receipts as may be fixed by the 
Secretary. In  this manner, the total 
quantity of cherries which handlers may 
freely handle for their own respective ac­
counts should be limited to the volume 
which reasonably conforms to commer­
cial requirements. If an attempt was 
made artifically to separate, under mar­
keting order requirements, the produc­
tion, processing, and sale of red tart cher­
ries for intrastate commerce from that 
for interstate and foreign commerce, the 
result would be to burden unduly handler 
operations in that, as each lot of such 
cherries was received from growers, han­
dlers would have to make such determi­
nations as the market in which the cher­
ries, after processing, would be disposed 
of, and the type of pack and product to 
be made therefrom. Separate records and 
reporting with respect to the red tart 
cherries processed for intrastate sale and 
for interstate and foreign commerce 
would have to be required under the 
order.

In these circumstances, it is found an 
determined that the intrastate handlin 
of red tart cherries, grown in the produc 
tion area, directly burdens, obstruct! 
and affects the handling of such cherrie 
m interstate and foreign commerce, an 
that it is necessary for all such cherrie 
to be subject to the order so as to regulat

effectively the interstate and foreign 
commerce thereof.

(2) The hearing evidence shows that 
the production of red tart cherries in the 
Great Lake States—those States within 
the production area—is trending up­
ward. Prior to 196Î, the largest produc­
tion of red ta rt cherries in the Great 
Lake States was 147,360 tons. Since 
1958, production has exceeded this 
amount during four seasons and nearly 
equaled that amount during last season. 
Production of red tart cherries in the 
production area has fluctuated widely 
from year to year. This may be illus­
trated by the production of 134,450 tons 
in 1957, 92,600 tons in 1958, and 129,800 
tons in 1959. With few exceptions, large 
crops have been followed by short crops. 
Only three times during the past 25 years 
have large crops followed large crops. 
These were in 1950-51, in 1961-62, and 
in 1964-65. Also, since the price that 
processors pay to growers is based pri­
marily on the available supply, grower 
returns have fluctuated from year to year 
to reflect the change in production.

The hearing evidence shows that the 
demand for red tart cherries for canning 
and freezing, the major market outlet, is 
inelastic when total available supplies 
exceed 300 million pounds. This means 
that by restriction of the supplies of red 
ta rt cherries available to handlers during 
years when there are large crops, the 
total returns to growers can be increased. 
Also, the alternate production charac­
teristics of the red tart cherry industry 
in the Great Lake States provides an 
opportunity to increase total earnings 
of growers by converting, at the expense 
of the growers, the excess production of 
large crop years into storable products, 
which would constitute reserve pools to 
be liquidated in a year when the avail­
able supplies are short. Returns from the 
pool, after deduction of the expense of 
processing and storage, would be dis­
tributed to the growers.

In view of the foregoing, it is con­
cluded that a marketing order program 
providing for (1) restrictions on the 
volume of red tart cherries, grown in the 
production area as hereinafter defined, 
which may be received and freely used 
by handlers, and (2) establishing a re­
serve pool of red ta rt cherry products, 
would tend to establish orderly market­
ing conditions for such cherries and to 
effectuate the declared policy of the act.

(3) The term “cherries” should be de­
fined in the order to identify the com­
modity to be regulated thereunder. Such 
term, as used in the order, should in­
clude all cherries of the Meteor variety 
of cherries and all varieties of cherries 
classified botanically as Prunus cerasus. 
Montmorency is the major variety of red 
ta rt cherries and accounts for approxi­
mately 90 percent of red tart cherries 
production within the production area. 
Thus, all cherries commonly referred to 
as red tart cherries or red sour cherries 
grown in the production area would be 
included. I t  is necessary and desirable to 
include the Meteor variety because, 
even though it is not classified as Prunus 
cerasus, its history indicates it is defi­

nitely a red tart or red sour cherry. It is 
considered a red tart cherry in the order.

The order should not include cherries 
of the Prunus avium type, including the 
so-called Duke cherries, as it is not in­
tended, nor is it necessary, to regulate 
“sweet cherries” under the order. Sweet 
cherries are considered a separate com­
modity from red tart (or sour) cherries 
as they are marketed differently and have 
different uses. The principal market out­
let for sweet cherries is fresh sales and 
brining whereas red tart cherries usually 
are canned or frozen. The sweet cherries 
that are canned generally retail at con­
siderably higher prices than the prices 
for canned red tart cherries. Most 
canned and frozen red tart cherries are 
used in pies while sweet cherries are sel­
dom used for this purpose. Red tart 
cherries are readily identifiable from 
sweet cherries. The term cherries should 
be limited to the red ta rt (or sour) cher­
ries grown in the production area as the 
order would apply only to such cherries.

A definition of the term “production 
area” should be incorporated into the 
order to designate the specific area in 
which the red tart cherries (hereinafter 
called “cherries”) to be regulated are 
grown. Such area should include all of 
the commercial cherry producing areas 
in the eight States of Michigan, New 
York, Wisconsin, Pennsylvania, Ohio, 
Virginia, West Virginia, and Maryland. 
These States have accounted for over 90 
percent of the commercial cherry pro­
duction, and approximately 95 percent 
of canned and frozen cherry products 
produced, during the past 5 years. The 
remaining commercial cherry production 
is in the Western States of Montana, 
Idaho, Colorado, Utah, and Washington. 
These States do not produce sufficient 
canned and frozen cherries to supply the 
west coast markets. Consequently, such 
cherries generally have not been shipped 
to eastern markets, which are the largest 
markets for cherries produced in the 
Eastern States, and have not competed 
with the eastern cherries except when 
the latter are shipped to west coast mar­
kets. Thus, western cherry production 
has had only a minor effect on the prices 
that the eastern cherry growers have re­
ceived for their cherries. Moreover, if the 
western cherry producing States were in­
cluded in the production area it would 
greatly increase the costs of administra­
tion of the order.

The eight-State eastern production 
area is the smallest practicable area for 
application of the order because of the 
similarity of producer prices and mar­
keting. There are some handlers who 
have plants for processing cherries in 
more than one of the States in this eight- 
State area and brokers often represent 
the handlers in several of the States of 
the eight-State area. Applying the order 
to any lesser production area than the 
eight Eastern States which have com­
mercial cherry production could mate­
rially decrease the effectiveness of the 
order. If Ohio were excluded from the 
production area, as requested at the 
hearing, only a small percentage of the 
tonnage of the eight-State area would be 
excluded from coverage by the order.
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However, Ohio production usually is 
ready for market a little before the 
earliest sections in Michigan. Such cher­
ries are marketed in the same manner 
and often in direct competition with 
cherries grown in the early districts in 
Michigan. Also, the acreage in Ohio 
could be expanded if that State were 
excluded from the Order. Moreover, 
if any portion of the eight-State area 
were excluded from the order, the pro­
ducers in the excluded portion would 
benefit from the operation of the order 
without making any contribution to its 
operation.

(4) The term “handler” should be de­
fined in the order to identify the persons 
who would be subject to regulation under 
the order. Therefore, the term should 
apply to all persons who perform any 
of the activities within the scope of the 
term “handle,” as hereinafter defined. 
In other words, any person who pits, 
cans, freezes, dehydrates, presses, or 
brines cherries, or in any other way con­
verts cherries commercially into a proc­
essed product, should be a. handler un­
der the order and be required to comply 
with all requirements of the order and 
the regulations issued thereunder. The 
term “handler” should also include any 
person who causes cherries to be handled. 
There are persons who do not have any 
processing facilities, i.e., they do not 
have facilities for personally perform­
ing the activities of the pitting, canning, 
freezing, etc., of cherries, who never­
theless should be handlers under the 
order. For example, a grower or some 
other person may own cherries and may 
have a handler can or freeze such cher­
ries for a fee. in  such instances, the 
handler who cans or freezes the cherries 
is known as a custom packer. While the 
custom packer performed the “handling 
activity” it is the person who has the 
cherries custom packed who should be 
the handler as (1) the custom packer 
merely provides a service for a fee and
(2) the person owning the cherries makes 
all of the decisions concerning the type 
of pack, container size, and disposition 
of the canned or frozen product the same 
as if he processed the cherries in his own 
plant.

There also are persons who purchase 
cherries that have been pitted and placed 
in containers by a handler and then have 
such cherries frozen for later use. In 
such instances, the person who per­
formed the pitting operation performed 
a handling activity. So that the regula­
tion under the order apply only once to 
a particular lot of cherries, the person 
who first performs a handling function 
in connection with a particular lot of 
cherries should comply with the provi­
sions of the order and any regulations 
issued pursuant to it. The applicability 
of a marketing agreement and order pro­
gram under the act to first handlers is 
not an unusual application. For example, 
the regulatory program (7 CFR Part 
910) under the act regulating the han­
dling of lemons grown in Calfiornia and 
Arizona makes applicable to the first 
handler (7 CFR 910.53) the provisions

relative to the issuance of prorate bases 
and allotments for handlers.

“Handle” should be defined to include 
the pitting^ canning, freezing, dehydrat­
ing, pressing, or brining of such cherries 
Since these specific processes are the 
common means of commercially pre­
paring cherries for éale in the channels 
of trade. This term should also include 
the conversion of cherries into a proc­
essed product by any other commercial 
method so that any new methods of 
processing cherries that may be devel­
oped would be covered. The act does not 
authorize the regulation of canned or 
frozen cherries so, in order for the pro­
gram to be effective, it is necessary to 
provide that cherries are handled a t the 
time they are processed into products.

“Handle” should be defined to cover 
such processing of cherries both within 
and outside of the production area. The 
record does not show that there presently 
is any handling of cherries, grown in the 
production area, outside such area. How­
ever, there are processing plants, in 
northern Indiana for example, which 
may be capable of handling cherries or 
with minor changes could be made capa­
ble of handling cherries. Such plants 
are sufficiently near the cherry pro­
ducing area of southwest Michigan that 
cherries could be transported to such 
plants for processing if it were advan­
tageous to do so. Regulations under the 
order would tend to provide such 
advantage if only handlers within the 
area were regulated as other handlers 
could use all of the cherries received 
without any limitation.

Record evidence shows that it is not 
necessary to regulate all cherries grown 
in the production area that are pitted, 
canned, frozen, dehyrated, pressed, 
brined, or otherwise converted into proc­
essed products in order to effectuate the 
declared policy of the act. The handling 
of cherries which are for home use and 
not for resale, according to record 
evidence, have little effect upon the mar­
keting of cherries in the commercial 
market outlets. The regulation of such 
cherries would be costly and would pre­
sent considerable problems of adminis­
tration. Therefore, such handling activ­
ities should not be included as a handling 
function under the order.

Under the order, authority should be 
provided for growers to divert cherries 
to uses to be specified if they choose to 
do so rather than to participate in the 
reserve pool. Such diversion outlets 
should include uses, such as converting 
the diverted cherries into dehydrated 
cherries. I t  is necessary, therefore, to 
exclude from the definition of handle, 
cherries which are diverted to specified 
uses. Otherwise the specification of cer­
tain outlets for diverted cherries could 
not accomplish its intended purpose be­
cause all cherries received for handling 
would be subject to application of any 
free and restricted percentage that are 
established.

(5) (a) Certain terms applying to spe­
cific individuals, agencies, legislation, 
concepts, or things are used throughout 
the order. These terms should be defined

f or the purpose of designating specifically 
their applicability and establishing ap­
propriate limitations on their respective 
meanings wherever they are used.

“Secretary” should be defined to in­
clude not only the Secretary of Agri­
culture of the United States, the official 
charged by law with the responsibility 
for programs of this nature, but also, in 
order to recognize the fact that it is 
physically impossible for him to perform 
personally all functions and duties im­
posed upon him by law, any other officer 
or employee of the U.S. Department of 
Agriculture who is, or who may hereafter 
be, authorized to act in his stead.

The definition of “act” provides the 
correct legal citations for the statute 
pursuant to which the proposed regula­
tory program is to be operative and avoids 
the need for referring to these citations 
throughout the order.

The definition of “person” follows the 
definition of that term as set forth in 
the act, and will insure that it will have 
the same meaning as it has in the act.

The term “fiscal period” or “fiscal 
year” should be defined to set forth the 
period with respect to which financial 
records of the Cherry Administrative 
Board—the Administrative agency estab­
lished by the order—are to be main­
tained. The most desirable period for 
such purpose, at the present time, is the 
12-month period ending the last day of 
April of each year. Such a period would 
fix the beginning of each fiscal period 
reasonably close to the time harvesting 
and handling of cherries normally begins. 
This would facilitate fixing the term of 
office of members and alternates to coin­
cide with such period and it would allow 
sufficient time prior to the time of harvest 
for the Board to organize and develop 
information necessary to its functioning 
during the ensuing year, and would still 
ensure that a minimum of expense would 
be incurred during a fiscal period prior 
to the time assessment income is avail­
able to defray such expenses. Jt is recog­
nized that in the event the requisite pro­
ducer and processor approvals material­
ize and the regulatory program is made 
effective at any time prior to May 1, 
1971—the indicated beginning date of a 
fiscal period—the initial fiscal period 
would not cover a full 12-month period. 
Therefore, the initial fiscal period should 
commence at the same time the program 
becomes effective. This would also mean 
that the initial fiscal period of a mem­
ber’s term of office, as hereinafter dis­
cussed to comprise three consecutive fis­
cal periods, would be of the same short 
duration.

A definition of “Board” should be in­
corporated in the order to identify the 
administrative agency established m^der 
the provisions of the program. Such 
board is authorized by the act, and the 
definition thereof, as hereinafter set 
forth, is merely to avoid the necessity 
of repeating its full name each time it is 
referred to.

The term “grower” should be synony­
mous with “producer” and should be 
defined to include any person who is en­
gaged in the production area, in tne
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production of cherries that are to be 
marketed in canned, frozen, or other 
processed form, and who has a proprie­
tary interest therein. A definition of the 
term “grower” is necessary to determine 
eligibility to vote for nominees for, and 
serve as, grower members or alternate 
members of the Cherry Administrative 
Board. The term should be restricted to 
those who produce cherries that are to 
be processed because the order does not 
apply to cherries sold in fresh market 
outlets for distribution or retail to con­
sumers as fresh fruit. It should also in­
clude persons who purchase cherries 
from the grower and resell them to a 
processor. Such a person is not a pro­
ducer, as the term generally is used in 
the order, since he did not grow the 
cherries—neither is he a handler. How­
ever, should he purchase cherries on the 
tree, for example, he should have the 
same privileges as the grower of the 
cherries with respect to diversion, as 
hereinafter discussed, prior to delivery of 
the cherries to the processor. The term 
grower should, therefore, be defined as 
hereinafter set forth.

“District” should be defined as set forth 
in the order to provide a basis for nomi­
nation and selection of the members of 
the Board. The districts (i.e., the geo­
graphical divisions of the production 
area) as established and set forth in the 
notice of hearing represent a reasonable 
basis for providing a fair, adequate, and 
equitable representation on the Board. 
The provision for redistricting is desira­
ble because it allows the Board and the 
Secretary to consider, from time to time, 
whether the basis for representation on 
the Board should be changed.

(b) It is desirable to establish an 
agency to administer the order under 
and pursuant to the act, as an aid to the 
Secretary in carrying out the purpose of 
the order and the declared policy of the 
act. The term “Cherry Administrative 
Board” is a proper identification of the 
agency and reflects the character thereof. 
A Board of 12 members, with a like 
number of alternates, should provide 
adequate industry representation on the 
Board to recommend marketing regula­
tions and to perform other administra­
tive functions. Record evidence shows 
that because of the size of the production 
area and the nature of the area involved, 
a Board of 12 is the least number which 
would allow good representation from all 
areas. In order to insure a Board that 
will represent the cherry industry within 
the production area, six of the members 
should be growers and six should be han­
dlers. Although, it is primarily a grower’s 
Program, the restrictions are placed at 
the handler level so it is only right that 
the handlers have representation on the 
committee. Handlers are usually closer 
to the marketing situation, and six mem­
bers on the Board should provide ad­
vice and counsel to the Board. An alter­
nate member should have the same 
qualifications as the member for whom 
he is an alternate. Some growers of cher­
ries are companies, either incorporated 
or otherwise, and a company, as such, 
could not serve as a member or alternate 
member on the Board. However, each

such company may have one or more 
employees who are well versed in the 
growing and handling of cherries, and 
it is desirable, as evidenced by record 
testimony, that such a person be eligible 
ttr serve as grower member or grower 
alternate member on the Board. There 
are growers who are members of a co­
operative and all such grower members’ 
cherries are handled by the cooperative 
as one lot of cherries. Record evidence 
shows that each grower should be en­
titled to cast his ballot for any one who 
would be eligible from his group (co­
operative or independent), to serve as 
grower member and grower alternate 
member on the Board.

Some handlers of cherries are com­
panies, either incorporated or otherwise, 
and a company, as such, could not serve 
as a member or alternate member on 
the Board. These companies have em­
ployees who are in charge of the pack­
ing, marketing, and handling operations, 
and such employees would be qualified 
from the standpoint oT knowledge and 
experience for service on the Board, and 
it would not be in the best interest of the 
industry to deny them the opportunity 
to be nominated for and serve as 
handler members on the Board.

There are growers throughout the pro­
duction area who do not have any proc­
essing facilities but may have all or a 
portion of the cherries they produced 
handled. In other words, they pay a proc­
essor a fee for performing certain proc­
essing operations while retaining control 
of the cherries. The order should not 
permit such a grower-handler to serve as, 
to be nominated for, or to participate in 
the selection of nominees for, the han­
dler member or alternate on the Board. 
Rather it should limit handler member­
ship to those handlers who own or lease 
and operate processing equipment. Rec­
ord evidence shows that, often, several 
years may elapse between one such cus­
tom pack operation for a grower and the 
next. Also, a grower who pays a fee for 
having all or a portion of his cherries 
custom packed may not, by reason of 
such action, obtain information concern­
ing the problems encountered in the pit­
ting, canning, freezing, or other han­
dling operation. If such a grower-handler 
were permitted to serve on the Board as 
handler member or alternate member, 
it could result in the Board membership 
lacking the handler experience so vital 
to the successful operation of the pro­
gram. It was also testified that the proc­
essors who own or lease and operate 
processing equipment are a relatively 
stable group, knowledgeable of industry 
problems, and able to provide advice and 
counsel to the Board with respect to 
handler problems. Therefore, it is con­
cluded that handler membership on the 
Board should be restricted to handlers 
who own or lease and operate processing 
equipment. The classification of a grower 
as a grower-handler, as noted above, 
should not in any way interfere with or 
prevent such grower from participating 
in the nominations for, or serving as, a 
grower member or grower alternate mem­
ber on the Board.

For representation on the Board, the 
production area should be divided into 
districts as specified in the order. Dis­
trict 1 should include the State of New 
York and Erie County, Pa., and be rep­
resented by one grower member and one 
handler member with an alternate for 
each such member. District 2 should in­
clude the States of Maryland, Pennsyl­
vania except Erie County, Virginia, and 
West Virginia. Representation on the 
Board from this district should be one 
grower member and one handler mem­
ber and their respective alternates. Dis­
trict 3 should include that portion of the 
State of Michigan which is north of a 
line drawn along the boundary of Mason 
and Manistee Counties and extending 
easterly to Lake Huron, and the State 
of Wisconsin. Representation on the 
Board from this district should be two 
grower members and two handler mem­
bers and their respective alternates. Dis­
trict 4 should include that portion of the 
State of Michigan which is south of Dis­
trict 3 and north of a line drawn along 
the boundary of Allegan and Ottawa 
Counties and extending easterly to the 
St. Clair River. Representation on the 
Board from this district should be one 
grower member and one handler member 
and their respective alternates. District 
5 include the State of Ohio and that por­
tion of the State of Michigan not in­
cluded within Districts 3 and 4. Repre­
sentation on the Board from this district 
should be one grower member and one 
handler member and their respective al­
ternates. Such representation recognizes 
to the extent practicable the relative 
volume of production in the various dis­
tricts, the geographic boundaries nor­
mally recognizes within the industry, and 
the large geographic area represented 
in District 2. Provision to redefine the 
districts and to reapportion membership 
on the Board among districts should be 
provided so that, if it becomes apparent 
that through shifts in production, or 
other reasons, such district boundaries 
or such representation is inappropriate, 
the Secretary may, upon recommenda­
tion of the Board, redefine the districts 
into which the production area is divided, 
and make such reapportionment as he 
finds warranted. Record evidence shows 
that this authority should be limited 
to redefining the boundaries and not to 
include changing the number of districts. 
Thus, there will continue to be five 
districts.

Each member of the Board and his al­
ternate should be a grower, or an officer, 
or employee of a grower, or a handler, 
or officer, or employee of a handler of 
cherries in the district from which se­
lected. Persons with such qualifications 
should be intimately acquainted with 
the problems of producing and handling 
Qf cherries grown in such district and 
may be expected to present accurately 
the problems incident to the production 
and handling of cherries in that 
district.

A modification was proposed at one 
session of the hearing which would per­
mit persons who use handled cherries to 
vote for and serve as handler members
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of the Board. The proposal would in­
clude persons who use handled cherries 
in the manufacture of cherry products, 
such as cherry pie filling. The justifica­
tion of this modification cited the in­
terest of such persons in the cherry in­
dustry based on the volume of cherries 
that may be used by such persons. This 
modification provided no requirement as 
to business address or the residence of 
such person. Thus, the person in this 
category, both within and outside the 
production area, would be eligible to vote 
for and serve as handler member of the 
Board.

The record does not establish that per­
sons, who are engaged in the manufac­
ture of cherry products and perform no 
handling function, possess the experi­
ence and handling knowledge so neces­
sary for recommending regulations un­
der the order. The record does show 
that the persons who first handle cher­
ries are located within the produc­
tion area. They have knowledge about 
the size and quality of the forth­
coming crop. They also know the size 
and composition of the carryover. They 
work with the grower in trying to 
provide a supply of cherries for market­
ing throughout the year. They seek new 
outlets for cherries and strive to in­
crease sales in,the present outlets. They 
have the marketing experience, current 
production information, and background 
knowledge upon which to rely in formu­
lating a recommendation for regulation 
of the crop of cherries. Thus, it is con­
cluded that such handlers should be the 
ones eligible to serve as the handler 
members or alternate handler members 
of the Board, and that it is not neces­
sary to extend eligibility to include per­
sons who manufacture cherry products 
from the cherries that were previously 
handled.

In addition to the 12 members consti­
tuting the Board, there should be an 
individual who should serve as nonvoting 
chairman of the Board, and an invididual 
who should serve as his alternate. The 
nominee for each position may be a 
grower, a handler, or from another seg­
ment of the industry, or may not be 
associated with the cherry industry in 
any official capacity.

The order should provide that at the 
first meeting of the Board, and at such 
times as may be necessary thereafter, by 
a majority vote of those present, an in­
dividual be nominated to serve as non­
voting chairman of the Board, and an 
individual to serve as his alternate. The 
chairman and his alternate should be 
appointed by the Secretary and should 
serve at the pleasure of the Secretary. 
Record evidence shows that these ap­
pointments should be made by the Secre­
tary from nominations submitted by the 
Board or from other qualified individuals.

The term of office which will permit 
such chairman to serve at the pleasure of 
the Secretary should provide a capable 
individual to serve in this position. As 
one of the principal duties of this office 
will be to preside at Board meetings, there 
should be no need to make frequent 
changes in this office so long as the chair­
man is performing in a satisfactory man­

ner. The duties of the nonvoting 
chairman should not b e , restricted to 
presiding at » Board meetings, however. 
This office may be able to serve the Board 
and the industry in other ways and the 
order should permit such activities. For 
example, the Board may want the 
chairman or his alternate to serve onN 
committees, or to represent the Board 
at inter-food industry meetings. It 
should be the responsibility of the Board 
to specify any appropriate duties, other 
than to preside at Board meetings, of 
the chairman and his alternate and the 
order should so provide.

The term of office of Board members 
and alternates under the proposed pro­
gram should be for 3 fiscal years. How­
ever, the term of office for two of the 
initial grower members and two of the 
initial handler members and their re­
spective alternates should end April 30,
1971, and the term of office for two of 
the initial grower members and two of 
the initial handler members and their 
respective alternates should end April 30,
1972. This procedure would set up a 
necessary and desirable rotation process 
whereby one-third of the Board would 
be elected each year. This rotation proce- • 
dure will also provide a Board, two- 
thirds of which will be familiar with the 
workings of the order and will be able 
to acquaint the new members of the 
Board with the operations of the pro­
gram. The term of office starting May 1, 
will begin sufficiently in advance of the 
time when cherries are harvested each 
season to allow adequate time for the 
Board to organize and start operating. 
Since it is possible that the new Board 
members may not be appointed im­
mediately upon the expiration of the 
term of existing members, or that some 
may fail to qualify immediately, provi­
sion should be made for members to con­
tinue to serve on the Board until their 
successors are selected and have quali­
fied. This is necessary to insure con­
tinuity of Board operations. Evidence 
presented at the hearing indicated that 
it would be desirable to assure that the 
same Board members would not serve 
c .ntinuously. Accordingly, provision 
should be made so that a  member would 
be precluded from serving continuously 
on the Board for longer than two con­
secutive terms of office. This provision 
should not apply to alternate members 
as alternates actually serve on the Board 
only when the member for whom he is 
an alternate is unable to serve. Record 
evidence shows that this provision 
should also not apply to all those initial 
term of office of members who are ap­
pointed for less than the full 3-year term 
of office.

It was testified that it would be ap­
propriate to determine from the fir^t 
nominations which members will serve 
for 1 year, which members will serve 
for 2 years, and which members for 3 
years. This should be accomplished by 
a random drawing in which the names 
of the grower nominees are placed in a 
container.

Two names should be drawn for the 
3-year term. Two other names should be 
drawn for the 2-year term, and the re­

maining two names would be for the 
1-year term. The term of office for the 
alternate should be the same as the 
member for whom he is the alternate, 
and no separate drawing for the alter­
nate should be necessary.

A similar procedure should be fol­
lowed for determining the term of’office 
for the initial handler members and 
their alternates.

As the administrative Board will not 
be in a position to act until after the 
selection by the Secretary of its initial 
members, the order should provide a pro­
cedure for the selection of the initial 
members. Record evidence shows that 
the industry desires the names of the 
nominees for appointment to the initial 
Board be obtained from nominations 
made at meetings of growers and han­
dlers and that the Secretary should hold 
such meetings. Such meetings should be 
held as soon as practicable after the 
order becomes effective. These meetings 
should be conducted in the manner here­
inafter discussed for meetings of suc­
cessor members.

Nomination meetings for the purpose 
of electing nominees should, insofar as 
possible, be scheduled by the Board at 
such times and places as will result in 
maximum grower and handler partici- 
pation. At each such nomination meet­
ing, the industry should elect one nomi­
nee for each position to be filled on the 
Board. The Board should be authorized 
to adopt procedural rules for the conduct 
of nomination meetings so that such 
meetings will be held in an orderly and 
uniform manner.

Elections for the purpose of designat­
ing nominees for successor members of 
the Board and their alternates whose 
term of office expire on the last day of 
April of a year should be held during 
such year by the Board. Such meetings 
should be held prior to April 1 and at 
such places that may be designated by 
the Board so that the names and ad­
dresses of the nominees should be sub­
mitted to the Secretary not later than 
April 15, so that the Eoard can be ap­
pointed and functioning by the begin­
ning of the fiscal year, May 1.

The order should provide that only 
growers, including duly authorized of­
ficers or employees of growers who are 
present at nomination meetings may 
participate in the nomination and selec­
tion of grower members and their al­
ternates because it is proper that growers 
nominate the persons who are to repre­
sent them. Each grower should be per­
mitted only one vote for each nominee 
to be elected in the district in which he 
produces cherries as this is a democratic 
method of voting. To prevent growers 
who produce cherries in more than one 
district from having a bigger voice in 
nominating representatives than do 
growers who produce cherries in only 
one district, no grower should be per­
mitted to participate in the election ox 
grower nominees in more than one dis­
trict in any one fiscal year.

Only eligible handlers, including duly 
authorized employees of such handlers, 
who are present at nomination meetings 
should be permitted to participate in the
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nomination and election of handler 
members and their alternates since the 
handlers should be the ones to indicate 
the persons they desire to represent them 
on the Board. Also, handlers should be 
eligible to cast only one vote for each 
nominee to be elected in the district in 
which he handles cherries and no han­
dler should be permitted to participate 
in the election of handler nominees in 
more than one district in any 1 fiscal 
year. Such provisions are necessary and 
desirable in order to assure that each 
handler is given an equal voice in the 
selection of the nominees for handler 
membership.

In order that there will be an adminis­
trative Board in existence at all times 
to administer the order, and the Secre­
tary not be limited as to nominees from 
which to select the Board membership 
he should be authorized to select Board 
members and alternate members with­
out regard to nomination if, for some 
reason, nominations are not submitted 
to him in conformance with the proce­
dure prescribed herein, or the selection 
of other than a nominee is deemed war­
ranted by the Secretary as to the makeup 
of the Board. Such selection should, of 
course, be on the basis of the represen­
tation provided in the order so that the 
composition of the Board will at all 
times continue as prescribed in the order. 
Likewise, if the Board does not submit 
the names of nominees for the chairman 
and his alternate, the Secretary should 
be authorized to select the chairman 
and his alternate without regard to 
nominations.

Each person selected by the Secretary 
as chairman or his alternate or as Board 
member or alternate should qualify by 
filing with the Secretary a written ac­
ceptance of his willingness and intention 
to serve in such capacity. This require­
ment is necessary so that the Secretary 
will know whether or not the position 
has been filled, Such acceptance should 
be filed within 10 days after notification 
of such selection. It was testified that 10 
days is a reasonable and desirable re­
quirement since each nominee will know 
soon after the nomination meeting that 
he has been nominated and if he is at all 
interested in serving, 10 days should give 
ample time for him to forward his ac­
ceptance. By limiting the time for ac­
cepting, there would remain sufficient 
time for selection of another person and 
the organization of the Board would not 
be unduly delayed.

Provision should be set forth in the 
order for the filling of any vacancies on 
the Board, including selection by the 
Secretary without regard to nominations 
where such nominations are not made as 
prescribed, in order to provide for main­
taining a chairman and his alternate and 
a full membership on the Board.

The order should provide that an 
alternate member shall be selected for 
each member of the Board in order to 
msure that each district will generally 
have representation a t meetings. Each 
alternate who is selected should have the 
same qualifications for membership as 
the member for whom he is an alternate 
so that, should the member die, resign, 
be removed from office, or be disqualified,

the representation on the Board will re­
main unchanged. The alternate should 
serve until a successor to such member 
has been appointed and has qualified. So 
that as large a representation as possible 
will be present at meetings, the order 
should provide that, in the event neither 
a member nor his alternate is able to 
attend a meeting, an alternate member 
who is not acting as member may be des­
ignated, as hereinafter provided, to serve 
in such member’s place and stead.

The order should provide that only the 
handler members present and alternates 
acting as such at the meeting may par­
ticipate in the designation of an alter­
nate handler member to serve in the 
place and stead of an absent handler 
member, and that only the grower mem­
bers present and alternates acting as 
such at the meeting may participate in 
the designation of an alternate grower 
member to serve in the place and stead 
of the absent grower member. This seems 
logical as the handler members would 
likely have knowledge of handler prob­
lems in the district of the absent handler 
member» and would know and recom­
mend the alternate handler member that 
would be most familiar with those prob­
lems. The same situation prevails with 
respect to grower members. Accordingly, 
it is concluded that only handler mem­
bers who are present and alternates 
acting as such, at the meeting may par­
ticipate in the designation of an alter­
nate handler member to serve in the 
place and stead of an absent handler 
member, and only grower members who 
are present and alternates acting as 
such, at the meeting may participate in 
the designation of an alternate grower 
member to serve in the place and stead 
of an absent grower member. Of course, 
the designation of an alternate member 
to serve for an absent member, grower or 
handler, should be only for the said 
meeting.

The Board should be given those spe­
cific powers which are set forth in sec­
tion 8c(7) (C) of the act. Such powers 
are necessary to enable an administra­
tive agency of this character to function.

The Board’s duties including those of 
the chairman and his alternate, as set 
forth in the order, are necessary for the 
discharge of its responsibilities. These 
duties are generally similar to those 
specified for administrative agencies 
under other programs of this character. 
I t  is intended that any activities under­
taken by the chairman and his alternate 
and by the members of the Board will be 
confined to those which reasonably are 
necessary for the Board to carry out its 
responsibilities as prescribed in the pro­
gram. I t  should be recognized that these 
specified duties are not necessarily all 
inclusive, and that it may develop that 
there are other duties the Board may 
need to perform.

At least eight members of the Board, 
including alternates acting or members, 
should be present at any meeting of the 
Board in order for the Board to make 
decisions; and any Board action should 
require a majority vote of those present.

I t  is very desirable that a high percent­
age of the Board membership present

agree to any action so as to obtain the 
necessary support of the industry.

The Board should be authorized tc hold 
simultaneous meetings of groups of its 
members assembled in two or more places 
or by means of a conference call on the 
telephone. Such meetings would expe­
dite the transaction of Board business 
during rush seaspns. Such meetings 
should be subject to the establishment 
of proper communications, that is, all 
persons should be able to hear and all 
should be able to participate in the dis­
cussion and other action the same as at 
an assembled meeting at one place. Any 
such meeting should be considered an 
assembled meeting.

In addition to meetings held where the 
Board is assembled in one place, or when 
simultaneous meetings are held at two 
or more designated places, or a meeting 
takes the form of a telephone conference 
call, the Board should be authorized to 
vote by telephone, telegraph, or other 
means of communications when a mat­
ter to be considered is so routine that it 
would be unreasonable to call an assem­
bled meeting or participate in a confer­
ence call meeting. Any votes cast in this 
fashion should be confirmed promptly 
in writing to provide a written record of 
the votes cast. It was testified that the 
use of the conference call meeting should 
be when an emergency situation exists 
and there is not sufficient time to hold an 
assembled meeting. In the case of an as­
sembled meeting, however, all votes 
should be cast in person.

It is appropriate that the chairman 
and his alternate, and members and al­
ternates of the Board be reimbursed for 
actual out-of-pocket reasonable expenses 
incurred when performing Board busi­
ness, since it would be unfair to require 
them to bear such expenses incurred in 
the interest of all cherry growers and 
handlers.

In order for an alternate adequately to 
represent his district at any Board meet­
ing in place of an absent member, it may 
be desirable that he should have attended 
previous meetings along with the mem­
ber, so as to have a full understanding of 
all background discussion leading up to 
action that may be taken at the meeting. 
Likewise, an alternate may, in future 
years, be selected as a member on the 
Board; and to this extent, attendance at 
meetings by alternate members could be 
helpful. Although, only Board members, 
and alternates acting as members, have 
authority to vote on actions taken by the 
Board, it is often important for the Board 
to obtain as wide a representation as 
practicable of producer and handler at­
titudes towards a proposed regulation or 
other matter. Therefore, the order should 
provide that the Board, at its discretion, 
may request the attendance of alternate 
members at any or all meetings notwith­
standing the expected or actual presence 
of the respective member, when a situa­
tion so warrants. The same reimburse­
ment of expenses that is available to 
members should be available also to al­
ternate members when they are requested 
and attend such meetings as alternates.

(c) The Board should be authorized to 
incur such expenses as the Secretary

FEDERAL REGISTER, VOL. 35, NO. 224— WEDNESDAY, NOVEMBER 18, 1970



17732 PROPOSED RULE MAKING

finds are reasonable and likely to be in­
curred by it for its maintenance and 
functioning and to enable it to exercise 
its powers and perform its duties pur­
suant to the order. The funds to cover 
the expenses of the Board should be ob­
tained through the levying of assessments 
on handlers. The act specifically author­
izes the Secretary to approve the incur­
ring of expenses by the administrative 
agency established under the order and 
requires that each order of this nature 
contain provisions requiring handlers to 
pay, pro rata, the necessary expenses.

As his pro rata share of such expenses, 
each person who first handles cherries 
during a fiscal period should pay assess­
ments to the Board at a rate fixed by the 
Secretary, on all cherries he'so handles. 
In this way, each handler’s total pay­
ments of assessment during a fiscal pe­
riod would be proportional to the quan­
tity of cherries such handler may handle, 
and assessments would be levied on the 
same cherries only once.

The Board should be required to pre­
pare a budget at the beginning of each 
fiscal period, and as often as may be 
necessary thereafter, showing estimates 
of the income and expenditures neces­
sary for the administration of the order 
during such period. Each such budget 
should be submitted to the Secretary 
with an analysis of its components. Such 
budget and report should also recom­
mend to the Secretary the rate of assess­
ment believed necessary to secure the 
income required for that period. While 
expenses and income cannot be antici­
pated with exact mathematical cer­
tainty the Board, because of its knowl­
edge of conditions within the industry, 
will be in a good position to ascertain 
the necessary assessment rate and make 
recommendations in this regard.

The rate of assessment should be estab­
lished by the Secretary on the basis of 
the Board’s recommendation, or other 
available information, so as to assure the 
imposition of such assessments as are 
consistent with the act. Such rate should 
be fixed on a fair and equitable unit basis, 
such as a ton, the common unit of meas­
urement used throughout the industry.

The budget and rate of assessment 
submitted by the Board should not con­
tain any expenses with respect to the 
reserve pool cherries as expenses in con­
nection with the reserve pool should be 
borne proportionately by the persons 
having a beneficial interest in the reserve 
pool or from the proceeds from disposi­
tion of the reserve pool.

In most years handling of cherries 
from the production area begin about the 
first of July. The period just prior to 
the shipping season will be the period of 
greatest activity, as the Board will be 
surveying the crop and marketing situa­
tion, developing a marketing policy, and 
holding meetings to develop recommen­
dations for regulations. This means that 
in all probability a large percentage of 
the Board’s expenses will ordinarily be 
incurred before income for the current 
fiscal period is collected in amounts equal 
to outgoing expenses.

In order to provide funds for the ad­
ministration of this program prior to the 
time assessment income becomes avail­
able during the fiscal period, the Board 
should be authorized to accept advance 
payments of assessments from handlers 
and also, when such action is deemed to 
be desirable, to borrow money for such 
purpose. The provision for the accept­
ance by the administrative agency of ad­
vance assessment payments is included 
in other marketing agreements and or­
ders and has been found to be a satis­
factory and desirable method of provid­
ing funds to cover costs of operation prior 
to the time when assessment collections 
are being made in an appreciable 
amount. During years of normal growing 
conditions, revenue available to the 
Board from assessments would provide 
the means of repaying any loans.

Should it develop that assessment in­
come, during a fiscal period plus any 
funds in reserve would not, at the pre­
viously fixed rate, provide sufficient in­
come to meet expenses, the funds to 
cover such expenses should be obtained 
by means of increasing the rate of assess­
ment. Since the act requires that the 
administrative expenses shall be paid by 
handlers, this is the only source of in­
come to meet such expenses. The in­
creased assessment rate should be ap­
plied to all free percentage cherries 
handled during the particular fiscal pe­
riod so that the total payments by each 
handler during each fiscal period will be 
proportional to the total volume of cher­
ries he may freely handle during that, 
period.

Should the provisions of the order be 
suspended, during any portion or all of 
a fiscal period, it will be necessary to se­
cure funds to cover expenses during 
such period unless funds in the reserve 
are sufficient for such purpose. The Board 
will continue to have duties to perform 
and incur expenses during such fiscal 
period even though the order may be 
inoperative during a particular period. 
To cease incurring any expenses when 
operations under the order were sus­
pended for short periods, it would be 
necessary to eliminate the payment of 
any salaries, rent, or utilities. Since such 
expenses will not always cease when the 
order is inoperative for a period, author­
ization should be provided to require the 
payment of assessments to meet any 
necessary expenses during such periods.

The production area is susceptible to 
frosts immediately prior to harvest and 
to wind and hail damage during harvest. 
The assessment rates under the program 
would be set at the beginning of the 
season based on a crop of an estimated 
volume. Should crop failure or partial 
crop loss reduce the crop so that assess­
ment income falls below expenses, it 
would be necessary for handlers in light 
of the reduced crop to cover the deficit. 
I t would constitute an extra burden on 
the industry to increase the assessment 
rate after some disaster had materially 
reduced the crop.

Evidence was presented at the hearing 
to the effect that it would be equitable, 
and far less burdensome, for handlers

to contribute to the establishment of an 
operating reserve during years of normal 
production rather than to be required 
to pay a high rate of assessment oc­
casioned by a deficit during a year when 
a crop is materially reduced. The re­
serve fund should be built up to the 
desirable amount slowly, over a period 
of years, as funds in excess of expenses 
may be available. In order that reserve 
funds not be accumulated beyond a 
reasonable amount, however, a limit of 
not to exceed approximately one fiscal 
period’s expenses should be provided. A 
reserve of that amount should be ade­
quate to meet smy foreseeable need. In 
view of the foregoing, it is concluded 
that authority should be provided, as 
hereinafter set forth, to permit the es­
tablishment and use of a reserve fund in 
the manner heretofore described.

Except as necessary to establish and 
maintain an operating reserve as set 
forth in the order, handlers who have 
paid part of any excess should be en­
titled to a proportionate refund of any 
excess assessments that remain at the 
end of a fiscal period.

Upon termination of the order, any 
funds in the reserve that are not used to 
defray the necessary expenses of liquida­
tion should, to the extent practicable, be 
returned to the handlers from whom 
such funds were collected. However, 
should the order be terminated after 
many years of operation, the precise, 
equities of handlers may be difficult to 
ascertain, and any requirement that 
there be a precise accounting of the re­
maining funds could involve such costs 
as to nearly equal the monies to be dis­
tributed. Therefore,’it would be desirable 
and necessary to permit the unexpended 
reserve funds to be disposed of in any 
manner that the Secretary may deter­
mine to be appropriate in such 
circumstances.

Funds received by the Board pursuant 
to the levying of assessments should be 
used solely for the purposes of the order. 
The Board should be required, as a mat­
ter of good business practice, to maintain 
books and records clearly reflecting the 
true, up-to-date operation of its affairs 
so that its administration should provide 
the Secretary with periodic reports at 
appropriate times, such as at the end 
of each marketing season or at such other 
times as may be necessary, to enable him 
to maintain appropriate supervision and 
control over the Board’s activities and 
operations.

The order should provide authority 
which would permit the Board to levy 
an interest charge on assessments that 
are not paid by the time specified by the 
Board. I t  is not anticipated that the 
Board will levy an interest charge im­
mediately as it is expected that handlers 
in general will promptly pay their assess­
ments. However, should handlers become 
“slow pay” due perhaps to high interest 
charged on borrowed money, the Boara 
may wish to levy an interest 
charge to stimulate prompt payment oi 
assessments.

It would be appropriate for the Board 
to recommend the rate of interest an
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the time following the date of billing 
during which payments of assessment by 
handlers should be made free of inter­
est. The Secretary should approve both 
the interest rate and the time prescribed 
during which handlers may make pay­
ment without interest being added. It is 
expected that the Board, when it recom­
mended an interest rate, will recommend 
an interest rate comparable to that nor­
mally charged by commercial business 
establishments in the production area. It 
is also expected that the Board will give 
consideration to the matter of levying an 
interest charge at the time-it considers 
a budget and rate of assessment. This 
would provide ample time for handlers to 
become aware of this recommended ac­
tion before it is made effective.

(d) The declared policy of the act is 
to establish and maintain such orderly 
marketing conditions for cherries, among 
other commodities, as will tend to estab­
lish parity prices to growers and be in the 
public interest. The regulation of the 
handling of cherries, as authorized in the 
order, provides a means for carrying out 
such policy.

In order to facilitate the operation of 
the program, the Board should each year, 
before recommending any regulation ap­
plicable to cherries produced that year, 
prepare and adopt a marketing policy 
for the ensuing marketing season. A re­
port on such policy should be submitted 
to the Secretary and made available to 
growers and handlers of cherries. The 
policy so established would serve to in­
form the Secretary and persons in the 
industry, in advance of the marketing of 
the crop, of the Board’s plans for reg­
ulation and the bases therefor. Handlers 
and growers could then plan their opera-'' 
tions in accordance therewith. The policy 
also should be useful to the Board and 
the Secretary when specific regulatory 
action is being considered, since it would 
provide basic information necessary to 
the evaluation of such regulation.

In order to plan a comprehensive and 
effective policy for regulating the han­
dling of cherries in any crop year, it is 
necessary that all of the important eco­
nomic factors having a bearing on the 
marketing of the crop be considered by 
the Board. Hence, the Board in prepar­
ing its marketing policy, should give con­
sideration to the supply and demand fac­
tors, set forth in the order, affecting mar­
keting conditions for cherries.

The marketing policy report should 
contain information regarding estimated 
total production of cherries in the United 
States during the approaching harvest­
ing and marketing season. Information 
should be included in the report regard­
ing crop estimates of cherry production 
in the States covered by the marketing 
order and in the Western States. Total 
Production of cherries is a key factor in 
the determination of annual prices. Thus, 
information regarding total cherry pro­
duction is crucial for wise decisions re­
garding the extent of regulation, if any, 
because of the effects it has upon prices 
and grower incomes.

The marketing policy report should 
also include the expected quality of
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cherry production during the coming 
marketing season. Estimates of the gen­
eral quality of the crop provide useful 
information regarding the amounts of 
the crop that: (1) Will go to juice, (2) 
will be sorted out as defects in the plant, 
or (3) will be left unharvested because of 
inferior quality. In these ways the gen­
eral quantity of the crop may affect total 
supply available for sale in major Com­
mercial channels. Thus, this type of in­
formation should be taken into account 
by the committee in making its deci­
sion regarding regulations.

The expected carryover as of July 1 of 
canned and frozen cherries and other 
cherry products will need to be taken into 
account by the Board. The Board will 
have available a record of the carryover 
as of June 1 and will need only to project 
the June movement to arrive at the ex­
pected carryover as of July 1. The carry­
over of cherry products from the previous 
marketing season influences the available 
supply and hence prices for that crop. 
Information regarding expected carry­
over is thus an important factor which 
the Board should consider in arriving at 
policy decisions.

Expected demand conditions for cher­
ries in different market outlets should 
be included in the marketing policy re­
port. Demand conditions should be con­
sidered in the different market outlets 
such as frozen or canned, and within 
either of these two categories, the con­
sumer or institutional pack. Demand 
conditions should also be evaluated for 
cherries for juice purposes and for the 
relatively new products such as dried 
cherries, jellied cherry sauce, and indi­
vidually quick frozen (IQP) cherries. 
Conditions in the markets for the new 
products would be influenced by con­
sumer acceptance of these new products 
and would thus need to be taken into 
account. Demand conditions in the dif­
ferent market outlets would also be in­
fluenced by general changes in consumer 
tastes. The Board would also need to 
obtain information and estimates of the 
amount of the crop which, can be ex­
pected to be used for juice, fresh sales, 
and farm use. The amount of the crop 
which will be used in these various mar­
ket outlets will influence the amount of 
the crop left for major commercial proc­
essed items and thus have a bearing upon 
the Board’s decision regarding the level 
of the regulation, if any.

Supplies of competing commodities 
such as apples, blueberries, and other 
fruits having similar uses to that for 
cherries will need to be taken into ac­
count by the Board because supplies of 
these commodities will influence the de­
mand for cherries and cherry products.

Information regarding the trend and 
level of consumer income should also be 
included in the marketing policy report. 
Changes in consumer income, particu­
larly disposable income, influence the 
demand and prices for cherry products, 
and will, therefore, need to be taken into 
account by the Board.

The marketing policy report should 
also contain information regarding any 
other factors which have a bearing upon
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the marketing of cherries and upon the 
economic and price-making situation for 
cherries. These other factors would in­
clude U.S. population and export demand 
conditions, as well as any other relevant 
factors.

The notice of hearing contained a pro­
posal, paragraph (i) of section 50, mar­
keting policy, which would have author­
ized the Board to stipulate the total 
quantity of cherries that may be placed 
in the reserve pool. This proposal was 
not supported a t the hearing and is not 
included in the order.

The order should provide for regula­
tions under which the volume of cherries 
handled during any year could be limited 
to such quantity as may be expected to 
meet market demands at fair returns to 
growers. The evidence of record indi­
cates the proposed order for cherries, set 
fofth in the notice of hearing, and as 
hereinafter set forth, would provide an 
effective method of so regulating the 
handling of cherries.

The order should provide that the 
Cherry Administrative Board, as the 
local administrative agency, should rec­
ommend to the Secretary whether regu­
lation of a particular crop of cherries is 
needed. The members of the Board would 
be representatives of cherry growers and 
handlers. Consequently, it is only fitting 
that the Board should be given the re­
sponsibility for determining whether, and 
the extent that, the available supplies of 
cherries are excessive and whether, in 
the judgment of the Board, restriction of 
the quantity of cherries which handlers 
may freely handle is needed to improve 
grower returns.

The Board should be required to make 
its recommendation for regulation for 
any crop to the Secretary not later than 
June 25. This is the latest date that such 
a recommendation should be made as the 
record indicates that, in the earliest 
districts, the harvesting of cherries often 
begins on or about June 25. This does 
not mean that the Board should, or 
could, wait until June 25 to make its 
recommendations for regulation in most 
years. The evidence of record also indi­
cates that in some years the cherry 
harvest may begin in the earliest areas 
somewhat earlier than June 25 and the 
Board would have to make its recommen­
dation for regulation prior to the time 
that such cherries would be handled. 
The Board must, of course, delay making 
its recommendation as long as possible 
inasmuch as the official crop estimate 
of the cherry production is not released 
until about June 20 or a few days later 
in the event June 20 falls on a weekend. 
The Board should have this information, 
if possible, when it decides whether to 
recommend regulation for the particu­
lar year but may, in some years, have 
to proceed on the basis of the other in­
formation its members have concerning 
the bloom and subsequent growing con­
ditions in the various parts of the pro­
duction area.

All assembled meetings of the Board 
should be open to growers and handlers 
and all other interested persons because 
such persons have a vital interest in the
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actions of the Board and should be af­
forded opportunity to express their views 
a t Board meetings. In order to assure 
that growers and handlers and other 
interested persons are aware of when 
Board meetings are being held, the order 
should provide that notice of assembled 
meetings shall be published in such 
newspapers as the Board deems appro­
priate for this purpose and also that it 
shall mail notices of siich meeting to each 
grower and handler and any other per­
son who files his name and address with 
the Board and requests such notice.. By 
this means growers and handlers who 
are most likely to attend meetings will 
have direct notices when meetings are 
to be held.

The order should authorize the Secre­
tary, on the basis of recommendation of 
the Board, or other available informa­
tion, to issue regulations establishing 
such free and restricted percentages as 
will tend to establish more orderly mar­
keting conditions for cherries and thus 
tend to improve grower’s returns up to, 
but not in excess of, the parity level. 
The Secretary should not be precluded 
from using such information as he may 
have, and which may or may not be 
available to the Board for consideration, 
in issuing such regulations as may be 
necessary to effectuate the declared 
policy of the act. Also, the Secretary has 
certain responsibilities under the act 
which make it necessary that he not 
bind his actions to those recommended 
by the Board and the order provisions 
should recognize this fact.

Several witnesses at the hearing pro­
posed that provisions be included in the 
order to permit the regulations to be 
applied differently to districts, or to re­
stricted areas, so as to provide relief to 
those who may have short crops during 
years when the overall production is too 
large and regulation is needed. I t  was 
asserted that the cherries of those hav­
ing short crops should not be subject 
to the same percentage restriction as 
that applying to others when they had 
already suffered substantial losses in pro­
duction from natural disasters. The evi­
dence of record does not contain infor­
mation to show how such a provision 
could be applied equitably or be made 
administratively feasible. In  most dis­
tricts nearly every year there are some 
growers or restricted areas having crop 
loss because of adverse weather condi­
tions. Such losses may occur at any time 
up to harvest by reason of hail or wind­
storm which may affect large areas or 
only a few growers. Even where a con­
siderable area is affected, there will be 
growers within the area whose crops are 
hot damaged. Consequently, any “hard­
ship” provision which could be devised 
probably would give advantages to cer­
tain growers while denying them to 
others similarly situated. It is concluded, 
therefore, that the same free and re­
stricted percentage should apply under 
the order to all cherries produced in the 
production area. However, as pointed 
out heretofore, the evidence of record 
shows that all growers should benefit 
fronx the order since returns from the
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portion of their crops that would be 
available for unrestricted use should 
exceed the amount that would be ob­
tained for the crop as a whole in the 
absence of a restrictive percentage un­
der the order.

Since the Board is responsible for as­
sisting the Secretary in the administra­
tion of the programs, it follows that it 
should be notified immediately of any 
and all regulations issued. Similarly, it 
should be the responsibility of the Board 
to notify handlers promptly of each 
regulation issued by the Secretary and 
publicly announce such regulation to the 
growers.

The free percentage specified in a reg­
ulation issued by the Secretary would 
represent the percentage of the on­
coming crop which would fulfill the ex­
pected demand for processed cherries. 
Thus, this portion of the crop should be 
available for handling without restriction 
and all handlers should be afforded the 
opportunity to compete for the free 
percentage cherries and to use such cher­
ries in any manner they choose. The re­
stricted percentage would represent the 
excess cherry production which should 
be withheld from the market in order to 
prevent the disorderly marketing condi­
tions which result when the entire crop, 
in years of excess production, is availa­
ble for sale. This situation could be re­
lieved, and grower returns improved, 
merely by destroying the excess. How­
ever, production statistics show that as 
a general rule a large crop has been fol­
lowed by a small crop. In those instances 
where large production has followed a 
large crop, the next one or two crops have 
been smaller. This production character­
istic provides another means, assuming 
that this condition will continue in the 
future, of increasing producer returns. 
That is, the restricted percentage cher­
ries could be set aside in a reserve pool 
during one year and disposed of during 
a following short crop year at prices 
which could result in sizable returns to 
those having an equity in these cherries. 
However, fresh cherries cannot be stored 
for the period that would be necessary. 
Consequently, it would be impracticable 
to set aside the excess cherries in fresh 
form. The order should provide, there­
fore, that whenever free and restricted 
percentages have been fixed by the Secre­
tary for a fiscal period, each handler set 
aside cherries in a reserve pool for such 
period, in the form of storable cherry 
products specified by the Board, in an 
amount equivalent to the restricted per­
centage cherries he receives.

Because of the limited storage life of 
canned cherries and canned cherry prod­
ucts, such as pie filling, the order should 
provide that reserve pool cherries may 
not be packed in the form of canned 
cherries or as canned cherry products. 
Juice is a product of cherries. However, 
it is not referred to in the trade as a 
canned cherry product. I t is referred to 
as juice. In the order, juice is not in­
cluded when the words “canned cherry 
products” are used, as juice is a stora­
ble product. The order should authorize 
the Board to designate, if it desires to do

so, juice as a form for storing reserve 
pool cherries.

Because frozen cherries represents 
such a large percentage of the total pack 
of any cherry crop, it is probable that 
frozen cherries will be specified by the 
Board as the form or one of the forms 
for the reserve pool cherries whenever 
the Board recommends and the Secre­
tary fixes the free and restricted per­
centages. It may be desirable for a 
portion of the reserve pool eherries to be 
processed in the form of juice during 
some or all fiscal years. Record evidence 
shows that the need for and the indus­
try’s desire to have juice specified as an 
authorized form for storing a portion of 
the reserve pool cherries stems from the 
following: (1) Some handlers who 
process cherries into juice do not process 
cherries into frozen cherries; (2) the 
cherries used in the manufacture of juice 
often are of a different quality „than the 
cherries used for frozen cherries; and
(3) the quantity of cherry juice is in­
creasing and is the next largest volume 
of cherry products that can be stored for 
a considerable length of time.

Reserve pool cherries should be held 
for the account of the Board. As re­
stricted percentage cherries may be 
processed only for the purposes of re­
serve pool and growers or others deliver­
ing cherries will be the equity holders in 
the reserve pool, as hereinafter dis­
cussed, it is necessary, of course, that the 
reserve pool be vested in the Board. The 
precise products to be set aside should 
not be designated in the order. While 
most handlers pack frozen cherries, not 
all of them do so. Consequently, the 
Board should be permitted to work out 
the precise form, including container 
size, in which reserve pool cherries will 
be packed. The product and container 
designated for the reserve pool should, to 
the extent practicable, be the one that 
is most convenient for the handler. How­
ever, the Board should be given the final 
determination in this regard because it 
should not be forced to permit the pack­
aging of special packs which would pre­
sent problems in the disposition thereof. 
Generally, the reserve pool is likely to be 
the institutional packs of frozen cher­
ries in 30-pound tins. However, the order 
should authorize the Board to recom­
mend that reserve pool cherries be 
packed in whatever form and type of 
container it determines to be appropriate.

When cherries are processed there are 
certain losses, such as that resulting 
from the removal of defective cherries 
and the pits. Also, sugar is usually added 
to the frozen packs and sometimes is 
added to canned packs. In addition, the 
quality of the cherries produced from 
year to year varies sufficiently to affect 
the yield of finished product. For exam­
ple, the amount of raw fruit required for 
a case of six No. 10 cans has ranged, dur­
ing recent years, from 42 to 45 pounds. 
Therefore, the Board should be author­
ized to establish uniform conversion 
factors to be used in converting a han­
dler’s reserve pool obligation, which firs 
wpuld be computed on the basis of tne 
restricted percentage cherries he r 
ceives, to the processed form or forms
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which the reserve pool is to be packed. 
The Board, composed of growers and 
handlers from all parts of the produc­
tion area and having knowledge of the 
quality of the crop in all areas and past 
yields of processed products from raw 
fruit, should be able to recommend and 
the Secretary to establish the necessary 
uniform conversion factors which would 
be fair and equitable to all handlers.

All reserve pool cherries should be re­
quired to meet such standards of grade, 
quality, and condition as the Board, with 
the approval of the Secretary, may pre­
scribe. This provision is necessary to 
assure that the handlers do not use re­
serve pool to dispose of all low-grade or 
poor-quality cherries that they may pack. 
It was testified at the hearing that it 
would be desirable for the standards of 
grade and quality for the reserve pool 
cherries to be fixed for each handler in 
the same relationship of Grade A and 
Grade C cherries as such grades consti­
tute his total production. Otherwise, it 
was contended, the standards could be 
set at levels so high that some handlers 
would not be able to meet them because 
the quality of the particular pack is too 
low. Let us assume for illustrative pur­
poses only, that a handler’s pack con­
sists of 10,000 30-pound tins of frozen 
cherries and that 8,000 tins meet the re­
quirements of Grade A and 2,000 tins 
meet the requirements of Grade C. Let 
us further assume that the Secretary had 
fixed, for that particular year, the free 
and restricted percentages at 80 percent 
and 20 percent, respectively. The han­
dlers reserve pool obligation in this 
example would be 2,000 30-pound tins of 
cherries (20 percent of his acquisition 
with adjustments for shrinkage). The 
grade obligation for the reserve pool of 
this handler would be 1,600 30-pound tins 
of Grade A (80 percent of his 2,000 re­
serve pool obligation) and 400 30-pound 
tins of Grade C (20 percent of his 2,000 
reserve pool obligation).

Let us Assume another handler’s total 
pack was 10,000 30-pound tins, with the 
same free and restricted percentages. 
This handler’s pack consisted of 60 per­
cent, or 6,000 tins, Grade A and 40 per­
cent, or 4,000 tins, Grade C. His reserve 
pool obligation would be 2,000 30-pound 
tins. The grade obligation would be dif­
ferent, however. Twelve hundred 30- 
pound tins of reserve pool cherries should 
be Grade A (60 percent of the 2,000 obli­
gation) and 800 tins need only meet the 
requirements of Grade C (40 percent of 
the 2,000 obligation).

As hereinafter discussed, when reserve 
pool cherries are made available by the 
Board to the handlers, each handler will 
be offered those cherries that he packed 
if he still has the cherries in his storage 
or stored under his control. Thus, each 
handler will be afforded the opportunity 
to market in years of short production 
those cherries that he processed and 
placed in the reserve pool during years 
of heavy production. This will allow him 
to supply his customers with cherries of 
like grade and quality during those years 
when reserve pool cherries are used as 
he provided his customers during other
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years and when marketing his free per­
centage cherries.

So that the Board will have informa­
tion with respect to the grade and qual­
ity of the pack, the order should pro­
vide that each handler should furnish 
information as to the grade and quality 
of his pack to the Board at such time 
and in such manner as the Board, with 
the approval of the Secretary, may pre­
scribe. As hereinafter discussed, under 
reports, this information may be fur­
nished (1) by submitting or causing to 
be submitted, a copy of each inspection 
certificate issued to him, or (2) by sub­
mitting a certification in which he cer­
tifies to the quality of his total pack.

All reserve pool cherries should be re­
quired to be inspected and certified, by 
the Processed Products Standardization 
and Inspection Branch, U.S. Department 
of Agriculture, as meeting the standards 
prescribed for reserve pool cherries. Such 
inspection and certification provides the 
best possible method to determine 
whether the required standards have 
been met. The Processed Products 
Standardization and Inspection Branch 
is the agency that is used by the industry 
for inspection and certification of the 
grade of cherry products and all 
handlers are familiar with such service. 
The record indicates this is the only 
public agency making inspections of this 
nature. The certificate of inspection 
should show, among other things, the 
name and address of the handler, num­
ber and type of containers in the lot, 
the grade of the product, its location, and 
identification marks such as can codes 
or lot stamp. Such information will be 
needed by the Board to determine 
whether the reserve pool obligations of 
handlers have been met and for later 
checks to see that reserve pool cherries 
are being held and stored properly. Each 
handler should be responsible for sub­
mitting proof of inspection to the Board 
as he is the only one who will know when 
his reserve pool is ready for inspection 
and he should deal directly with the in­
spection agency. Similarly he should pay 
the costs of the inspection and certifica­
tion but should be reimbursed for such 
costs as explained hereinafter.-

The order should provide that each 
handler hold, and store in accordance 
with good commercial practice, the re­
serve pool cherries he processes until 
such time as the Board disposes of such 
reserve pool or otherwise releases such 
handler of this responsibility. I t  would 
be unreasonable to require handlers to 
process for the reserve pool the restricted 
percentage cherries in each lot of cher­
ries he receives. Consequently, during 
the processing season, a handler should 
be considered in compliance with re­
serve pool requirements so long as he has 
on hand at such time as the Board may 
specify sufficient cherries of the product 
and container size, as specified, by the 
Board, to meet his reserve pool obliga­
tion. Immediately following completion 
of his processing operations, however, 
the handler should not be considered as 
having met his reserve pool obligation 
unless he has on hand and properly
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stored, separate and apart from other 
cherries in his possession, the requisite 
quantity and pack of cherries which have 
been inspected and certified as meeting 
the prescribed standards. By this it is 
meant that the reserve pool cherries must 
be stored so as to maintain them in good 
condition and the storage conditions 
should be at least comparable to the stor­
age conditions under which his own cher­
ries are being held. Also, while the reserve 
pool need not be in a separate storage 
room, it should be stacked separately 
from the handler’s own cherries in such 
a manner that the identity of the reserve 
pool to the related inspection certificate 
is maintained at all times. Only by this 
means could the Board check and deter­
mine with any assurance that the han­
dler has complied with the reserve pool 
obligation and that the reserve pool 
cherries are being stored so as to avoid 
deterioration and loss.

Generally, it is expected that a handler 
will hold his reserve pool cherries on his 
own premises. However, he should be 
permitted to arrange to hold his reserve 
pool cherries on the premises of another 
handler or in a commercial storage. In 
some instances it would place an undue 
burden on the handler to require him 
to hold the reserve pool cherries in his 
own storage because he may have only 
limited storage facilities. Consequently, 
he should be permitted to make such 
other arrangements for storage as may 
be agreeable to the Board. The Board 
should be made aware of the storage lo­
cation so it can check to see that the 
cherries are being properly stored and 
meet all other requirements of the order.

As there may be instances when it 
would be to the advantage of a handler 
to purchase from others the cherries 
needed to meet his reserve pool obliga­
tion, he should be permitted to do so. It 
is possible, of course, for cherry produc­
tion to be light in one area even though 
the overall production may be large. In 
such instances, handlers in one area often 
purchase from handlers in other areas 
the cherries needed to supply their cus­
tomers. Generally, the handler would 
rather ship to his customers cherries of 
his own pack. Also, it may be easier to ar­
range for shipping from his own plant. 
So the handler, under such conditions, 
may prefer to use purchased cherries to 
meet his reserve pool obligation and there 
seems to be no reason not to permit him 
to do so. All such purchased cherries 
should reflect the same grade composi­
tion as if the reserve pool was comprised 
of his own production. The equity hold­
ers would continue to be the growers who 
delivered the cherries to the handler. Of 
course, the handler should continue to 
have full responsibility for his reserve 
pool cherries. The handler’s reserve pool 
obligation arises from the act of handling 
cherries and is not transferable.

There may be other conditions where it 
would constitute an undue hardship on a 
handler to require him to continue to 
hold reserve pool cherries; and the han­
dler should be able to obtain relief when 
the circumstances justify. Handlers
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should be permitted, therefore, to re­
quest the Board to remove reserve pool 
cherries from his premises and, if the 
Board finds that relief is warranted, it 
should comply with the request as soon 
as it is possible to do so considering the 
availability to the Board of suitable stor­
age for the product. In order to discour­
age unwarranted requests, however, the 
handler should be required to share with 
the Board, on a 50-50 basis, the costs of 
removing the reserve pool cherries from 
the handler’s premises, including trans­
portation and any other costs incidental 
to such removal. The handler should also 
forfeit, to the extent of the removed vol­
ume, any share in an offer by the Board 
to sell reserve pool cherries to handlers. 
I t  is expected that the Board, in looking 
for suitable storage for reserve pool cher­
ries to be removed, will first see whether 
other handlers in the vicinity would be 
willing to store the cherries since this 
would probably be the most economical 
way to handle the matter. In the event 
the removed reserve pool cherries are 
placed in another handler’s storage, the 
latter should be given the opportunity to 
purchase any reserve pool cherries that 
otherwise would have been offered to the 
initial handler. This could serve as an 
inducement to handlers to accept stor­
age of reserve pool cherries removed from 
another handler’s storage and assist the 
Board in finding suitable storage space. 
Of course, a handler having reserve pool 
cherries removed from his storage should 
refund any of the prepaid storage charges 
he had collected from growers and other 
equity^holders and which had not been 
earned.

Under the order the reserve pool cher­
ries would be held for the account of 
the Board for the benefit of persons, pri­
marily growers, delivering cherries to 
handlers. Therefore, in the basic sense 
of the program, handlers receiving cher­
ries for handling will be placing excess 
supplies in the reserve pool for the bene­
fit of cherry producers. Hence, it is but 
right and proper that the costs of re­
ceiving, processing, storing, and other 
expenses, such as inspection costs, relat­
ing to the reserve pool be paid by the 
producers. Handlers should not be re­
quired to wait until the reserve pool is 
disposed of before recovering their costs. 
The practical solution, therefore, is to 
authorize handlers to deduct such costs 
from the amounts due producers, or 
others, for their free percentage cher­
ries. In order that all producers be 
charged the same rate to pay such costs, 
the deductions should be made in ac­
cordance with charges established by the 
Board with the approval of the Secretary. 
The Board will be composed of six grow­
ers and six handlers and should be able to 
agree on a uniform charge for such serv­
ices which would be reasonable and 
equitable to both growers and handlers. 
This charge should be applicable as to all 
persons having cherries in the reserve 
pool since they will receive benefits from 
the reserve pool, after its disposition, in 
direct proportion to the quantity of re­
stricted percentage cherries each delivers 
to handlers regardless of the form in
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which the receiving handler packs his 
reserve pool cherries. However, as the 
costs of processing cherries into the des­
ignated products for reserve pool may 
differ and the costs of storing juice and 
frozen cherries differ substantially, there 
also should be uniform processing and 
storage allowances established for han­
dlers for each reserve pool product.

The order should provide that all mat­
ters relating to reserve pools, including 
costs relating thereto which are to be 
paid by equity holders, and for which 
handlers are to receive compensation, 
and the manner in which the proceeds 
from the reserve pool are to be equitably 
distributed should be in accordance with 
rules and regulations established by the 
Board and approved by the Secretary.

The record of the hearing shows that 
growers may not always benefit by hav­
ing an equity in the reserve pool. Should 
there be large crops 2 years in a row, 
growers may have to take a loss on those 
cherries placed in the reserve pool during 
the first of these 2 years because storage 
and other costs may exceed the sale price 
for reserve pool cherries. Also, the reserve 
pool cherries should not be held indefi­
nitely and continue to incur costs for 
storage without any assurance that it 
would be profitable to do so. Conse­
quently, the reserve pool may have to 
be liquidated at a time when the avail­
able supplies of cherries are large. Based 
on past history this situation should not 
be experienced too often however since 
most long crops have been followed by a 
short crop. Thus there should be about 
an 80 percent chance that the value of 
the restricted percentage cherries in the 
reserve pool would be greater than the 
costs of processing and holding the 
cherries.

In recognition of the possible loss on 
the reserve pool cherries, the order 
should provide growers with a choice as 
to whether any of their cherries are 
to be placed in the reserve pool. There­
fore, the order should contain provisions 
permitting a grower to voluntarily di­
vert, subject ta  necessary safeguards to 
assure that the cherries are diverted, a 
quantity of cherries that would be re­
ferable to the cherries which upon acqui­
sition by a handler would create a reserve 
pool obligation. The outlets which would 
be available for this purpose would be 
limited, of course, since the primary out­
let for cherries is for canned and frozen 
cherries. However, a limited quantity of 
cherries can, at times, be sold in fresh 
fruit channels. Also, some of these cher­
ries might be made available for experi­
mental purposes or other uses that may 
be exempted under other provisions of 
the order. In addition, there may be other 
uses which may be found could be desig­
nated for this purpose and not interr 
fere with the primary objective of the 
order. One such other type of diversion, 
set forth in the notice of hearing, was to 
permit growers to divert by leaving cher­
ries unharvested. While there undoubt­
edly would be problems in connection 
with this type of diversion, the evidence 
of record shows that there are cost ad­
vantages to the growers or successors

in interest which justify including in the 
order provisions authorizing such diver­
sion. The costs of harvesting cherries is 
approximately 3 cents per pound and 
a grower and others electing to divert 
cherries rather than to participate in 
the reserve pool should be permitted to 
make this saving if it is at all possible to 
do so.

The order should establish a general 
procedure to be followed in connection 
with any authorized grower diversion of 
the portion of his crop which would, 
otherwise, be restricted percentage cher­
ries. An application for permission to 
divert cherries should, of course, be nec­
essary. Such application should contain 
information showing, in detail, the man­
ner in which the applicant proposed to 
divert cherries, including, if the cherries 
were to be diverted by not being har­
vested a description of the orchard, its 
location, and the number and ages of the 
trees therein. This information would be 
necessary so that the Board could deter­
mine whether the proposed diversion was 
in accordance with the program and ar­
range for supervision of the actual diver­
sion as described by the applicant. 
Supervision of the diversion is necessary 
to assure that the cherries are, in fact, 
diverted. Only after the Board is satis­
fied that diversion has been effected 
should it give the applicant a certificate 
showing the quantity of cherries di­
verted. This certificate should also show 
the related quantity of free percentage 
cherries the applicant may deliver to 
handlers without the latter being re­
quired to consider a portion of such 
cherries restricted percentage cherries. 
The certificate should be designed to 
provide such information to the handler 
receiving cherries from the diverting 
grower so that he will have evidence that 
no reserve pool obligation attaches to 
such applicant’s deliveries of cherries. 
Growers and others electing to divert 
cherries should pay to the Board its costs 
of supervising the diversion. Any such 
diversion would be at the election of the 
growers and other eligible persons; and 
while it is not expected that the costs 
of supervision would be large, it would 
not be reasonable to require others to 
pay such costs.

There are some persons in the indus­
try, generally referred to as brokers, who 
purchase cherries from growers and re­
sell such cherries to handlers. Such 
brokers would, of course, have their pur­
chased cherries subject to the same re­
quirements, when delivered to handlers, 
as would apply to a grower delivering 
cherries directly to a handler. Conse­
quently, brokers should be given the 
same privileges of diverting cherries as 
those afforded growers. Similarly, han­
dlers should be authorized to deduct the 
costs relating to reserve pool cherries 
from brokers deliveries of cherries. The 
order should provide, therefore, that the 
term “grower,” when used in connection 
with these provisions of the order, should 
include those persons who purchase 
cherries from growers and resell them 
to handlers.

Growers electing to divert cherries 
rather than to participate in the reserve
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pool should, of course, not be eligible to 
receive any of the proceeds from the dis­
position of the pool. However, should a 
grower’s diversion of cherries not be 
equal to the quantity required to make 
all of his deliveries to handlers free per­
centage cherries, then the handler re­
ceiving such grower’s cherries should 
deliver to the reserve pool the requisite 
quantity of cherries referable to the por­
tion of the grower’s excess deliveries and, 
to that extent, the grower would have an 
equity in the reserve pool.

Handlers should be required to deter-- 
mine and report to the Board the weight 
of each lot of cherries received and the 
name and address of the grower, or other 
person, delivering such cherries. Such 
determinations should be made in ac­
cordance with uniform rules adopted by 
the Board and approved by the Secre­
tary. This information is essential to the 
determination of each person’s equity in 
the reserve pool. Weight determinations 
should be made on a uniform basis so 
that each handler and grower (includ­
ing others delivering cherries) will be 
treated equally with respect to the re­
serve pool and equity in the reserve 
pool.

The order should contain specific pro­
visions for the disposition of reserve pool. 
This is proper and necessary so that han7 
dlers and the trade will know the man­
ner in which the Board may make dis­
position of the reserve pool. The Board 
should, at all times, strive to sell reserve 
pool cherries at the best prices obtain­
able. The order should provide that the 
Board should release reserve pool cher­
ries to handlers in the manner and only 
during the periods hereinafter provided. 
When the total quantity of free percent­
age cherries handled is less than the 
quantity, determined earlier by the 
Board, that should be handled, the 
Board should recommend that a portion 
or all of the reserve pool cherries be re­
leased to handlers for use in normal 
commercial outlets. This could occur by 
reason of an overestimate of the crop or 
a portion of the crop may be lost by wind 
or hail storms or other causes. When the 
Board meets as soon as the current crop 
has been processed, it should take steps 
to feed into the market sufficient Reserve 
Pool cherries processed from the current 
crop to bring the quantity available for 
sale up to the quantity it had earlier de­
termined would be needed in normal out­
lets. A practical means of achieving such 
objective of meeting normal outlet needs 
would be to provide for the computation 
of each handler’s reserve pool obligation 
on the basis of a revised restricted per­
centage as soon as practicable after the 
Processing of the crop. In this manner 
the Board would be in a position to rec­
ommend to the Secretary such upward 
revision in the free percentage and com­
plementary downward revision in the re­
stricted percentage previously fixed for 
the then current fiscal period as may be 
necessary to make the requisite quantity 
of processed cherries available for free 
hse. Thus, there would be no need for 
nny specific release of reserve pool cher­
ries of the then current crop. Rather, the

recomputation of each handler’s re­
stricted obligation would have the effect 
of such a release by increasing his ag­
gregate quantity of free percentage cher­
ries and reducing his aggregate reserve 
pool obligation.

In a short crop year, the Board should 
use reserve pool cherries of prior fiscal 
periods to supplement the supplies that 
would be available from the current pro­
duction. In this instance, the Board 
should be required to offer the quantity 
of reserve pool cherries to be released in 
normal trade outlets to handlers. As 
hereinafter discussed, it would be de­
sirable and in keeping with the wishes of 
the industry for the older reserve pool 
cherries to be released first, to the extent 
practical. Should there be more than one 
form of cherries in the pool (e.g. juice 
and frozen cherries), the release should 
be on the basis of market demand and 
not on the basis of the length of time the 
cherry product was in the pool. Thus, if 
there was a demand for frozen cherries, 
frozen cherries from the reserve pool 
should be released even though there 
were in the reserve pool a supply of juice 
processed from an earlier fiscal period, 
but for which there was no demand.

This offer should be made so that han­
dlers may make purchases of reserve pool 
cherries during the IQ day period, Sep­
tember 15-25 of each year. Record evi­
dence shows that handlers generally 
complete the processing of the then cur­
rent crop of cherries and records which 
show the composition of the total pack 
should be available to the Board for it to 
make offerings of cherries to handlers 
prior to September 15 of any year.

Record evidence indicates that new va­
rieties may be developed which mature 
either earlier or later than present va­
rieties, and new processing methods may 
be developed which would result in an 
earlier or later completion date for proc­
essing the crop. Thus, if it is found that 
the September 15-25 dates are undesir­
able, the order should authorize the 
Board, with the approval of the Secre­
tary, to specify another 10-day period 
during which handlers may purchase re­
serve pool cherries.

When the demand for cherries has in­
creased and it appears that the supply 
is insufficient to meet the market de­
mands, the Board should recommend 
that a portion or all of the reserve pool 
be released to handlers for use in nor­
mal commercial outlets. This situation 
may likely occur late in the season and 
before cherries from the ensuing crop 
are ready for market. The demand for 
cherries may increase due to increased 
promotional activities, new uses, or there 
may be a shortage of competing com­
modities, such as blueberries and apple 
pie filling. It would hot be a good busi­
ness practice nor in keeping with order 
objectives to keep cherries in the reserve 
pool when there is a demand for cher­
ries. Thus, the Board, if it deems it ad­
visable to do so based on such demand 
conditions or other factors, should rec­
ommend that a portion or all of the re­
serve pool be released to handlers. To 
prevent a disruption of the marketing

process and to permit handlers and the 
trade to adequately plan their operations, 
the order should permit the Board to 
make only one recommendation, other 
than the one authorized to be made in 
September, concerning such release. The 
most appropriate period would be on or 
after March 15 of each year and prior to 
June 1 of such year. The evidence of 
record shows that before March 15, the 
Board is not likely to have adequate in­
formation available to make a recom­
mendation. A recommendation after 
June 1 would not allow sufficient time to 
complete the release and move the cher­
ries into marketing channels before the 
on-coming crop of cherries are ready for 
market.

The order should provide that, based 
upon the recommendation of the Board 
or other available information, the Sec­
retary should be authorized to release 
reserve pool cherries to handlers. The 
reserve pool cherries to be released 
should be from the oldest reserve pool 
or pools to the extent necessary. How­
ever, the release should be limited to one 
10-day period within the March 15-June 
1 period. A shorter period would not af­
ford handlers ample time to make the 
necessary decisions and a longer period 
would serve no useful purpose. If there 
is sufficient demand for cherries to war­
rant the release of reserve pool cherries, 
record evidence attests that handlers will 
have knowledge of this situation and can 
act within a 10-day period. The release 
should be limited to one period so that 
handlers could make plans accordingly 
and the trade could purchase cherries 
with confidence since more cherries 
could not be released at a later date and 
perhaps disrupt the marketing of such 
cherries.

If the entire amount in the reserve 
pool is to be released, then each handler 
should be offered the opportunity to pur­
chase the reserve which he holds for the 
committee. If less than the entire 
amount is to be released, then the Board 
should offer to sell to each handler hold­
ing reserve pool cherries the same per­
centage of the reserve pool he holds as 
the percentage of the total reserve pool 
being released. In this manner each han­
dler would be given the same opportu­
nity to increase his salable supplies of 
cherries. Of course, there may be some 
handlers who would not want to pur­
chase the share of the reserve pool of­
fered to them. In such case, the refused 
portion should be offered to the other 
handlers who had purchased the reserve 
pool offered to them. Such provisions are 
necessary to assure that the available 
supplies are brought as nearly in balance 
as is possible with the quantity esti­
mated by the Board as needed to meet 
the demand in normal outlets.

As shown heretofore, it is not likely 
that, in all instances, the reserve pool 
can be disposed of in the manner just 
described. The Board should, therefore, 
be authorized to sell reserve pool cherries 
directly for conversion into animal feed 
or any other manufactured product other 
than for normal outlets. I t should also 
be authorized to use excess reserve pool 
cherries for experimental purposes, for
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any new use that it may develop, and 
for new geographical outlets. For 
example, there are many foreign coun­
tries to which no juice or frozen cherry 
products are exported and the excess 
reserve pool cherries might be used to 
develop a demand for cherries in these 
countries. These avenues of disposition 
by the Board should not be restricted to 
the two release periods hereinbefore dis­
cussed. The need for and opportunity to 
pursue research goals may become avail­
able a t any time and the Board should 
be aiforded the opportunity to pursue 
these outlets at every opportunity. I t  is 
recognized that these outlets would offer 
only a limited opportunity for the dis­
position of excess reserve pool cherries 
at this time and the return for any sales 
in these outlets may be very low. It would 
not be proper, however, to authorize the 
sale of the excess reserve pool cherries 
in normal outlets, except as indicated, 
even though a greater return might be 
realized, after handlers and the trade 
had purchased cherries on the basis of 
the limited quantity supply resulting 
from establishment of free and restricted 
percentages. This is so for the reason 
that if this should be done, no further 
benefit could be expected from opera­
tion of the order as it would be known 
that any excess reserve pool cherries 
could later be dumped on the market.

Any proceeds from the disposition of 
reserve pool should be distributed, after 
deducting the expenses incurred by the 
Board in carrying out its functions in 
connection therewith, to the persons 
having an equity ifi the reserve pool. 
Such persons would be those delivering 
restricted percentage cherries to han­
dlers, unless they had assigned their 
respective equities to others, in which 
case, the assignees would be the equity 
holders. The method for determining 
each equity holder’s share in the proceeds 
from the reserve pool, should be on the 
basis of the weight of the quantity of 
restricted cherries delivered.

The Board should disburse the total 
amount of the proceeds due to members 
of a cooperative association which are 
handlers and have reserve pool directly 
to the association. The association should 
then make disbursement to its members. 
This would be consistent with the fact 
that such associations are formed for the 
purpose of disposing of the cherries de­
livered to, and handled by, the associa­
tion and the distribution of the proceeds 
from such cherries to its members. It 
would also tend to reduce the costs to 
the Board of distributing the proceeds 
from the reserve pool. I t  is recognized, 
of course, that there may be more than 
one form of cherry product in the 
reserve, as, for example, frozen cherries 
and juice. The Board should adopt rules 
and regulations, with the approval of 
the Secretary, setting forth the method 
or methods of accountability and the 
manner in which each equity holder’s 
share in the reserve pool will be 
calculated.

(e) The Board should be authorized, 
with the approval of the Secretary, to 
establish certain exemptions under the 
order. These exemptions might include
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the cherries handlers use for experi­
mental purposes or for minor products 
which have used less than 5 percent of 
the preceding 5-year average production 
of cherries. Such exemptions may tend 
to encourage handlers to step-up their 
search for new or better products and 
to place additional emphasis on expand­
ing the market for products which have 
not, as yet, resulted in any substantial 
outlet for cherries. To the extent that 
this could be accomplished, the need for 
controlling the excess production would 
be lessened. However, such exemptions 
should be provided only if adequate safe­
guards can be established by the Board, 
with the approval of the Secretary, to 
assure that the exemptions do not result 
in cherries being handled in other chan­
nels contrary to the intent and purpose 
of the exception.

(f) The Board should have authority, 
with the approval of the Secretary, to re­
quire that handlers submit to the com­
mittee such reports and information as 
may be needed for the performance of its 
functions under the order. Handlers have 
such necessary information in their 
possession, and the requirement that 
they furnish such information to the 
Board in the form of reports would not 
constitute an undue burden.

One such report would be the composi­
tion of the total pack of cherries. I t is 
difficult to anticipate every type of re­
port or kind of information which the 
Board may find necessary in the conduct 
of its operations under the order. There­
fore, the Board should have the author­
ity to request, with approval of the Sec­
retary, reports and information, as 
needed, of the type set forth in the order, 
and at such times and in such manner 
as may be necessary.

Any reports and records submitted for 
use of the Board by handlers should 
remain confidential and be disclosed to 
no person other than the Secretary and 
persons authorized by the Secretary. 
Under certain circumstances, the re­
leases of information compiled from 
handlers’ reports may be helpful to the 
Board and the industry generally in 
planning for operations under the order 
during the marketing season. However, 
such reported information should not be 
released other than on a composite basis, 
and such release of information should 
disclose neither the identity of handlers 
nor their individual operations. This is 
necessary to prevent the disclosure in 
information that may affect detrimen­
tally the trade or financial position or 
the business operations of individual 
handlers.

Since it is possible that a question 
could arise with respect to compliance, 
handlers should be required to maintain 
for each fiscal period complete records 
on their receipts,-handling, and disposi­
tion of cherries. Such records should be 
retained for not less than 2 years after 
the termination of the fiscal year in 
which the transaction occurred, so that, 
if needed in connection with enforce­
ment, the requisite records will be avail­
able for that purpose.

The successful operation of a program 
of this type depends upon the degree of

compliance with its provisions. In this 
connection, it is necessary that the Board 
be given the authority to examine and 
verify the records, check inventories of 
cherries and determine the quantity of 
cherries received, handled, stored, and 
placed in the reserve pool. The verifica­
tion of records and reports and inspec­
tion needed in connection therewith 
should be performed by the Board during 
reasonable working hours and in such 
manner that normal operations would 
not be interrupted.

(g) Except as provided in the order, 
no handler should be permitted to han­
dle cherries, the handling of which is pro­
hibited pursuant to the order; and no 
handler should be permitted to handle 
cherries except in conformity with the 
order. If the program is to operate effec­
tively, compliance therewith is essential; 
and, hence, no handler should be per­
mitted to evade any of its provisions. 
Any such evasion on the part of even 
one handler could be demoralizing to the 
handlers who are in compliance and 
would tend, thereby, to impair the effec­
tive operation of the program.

(h) The provisions of §§ 930.71 
through 930.80, as hereinafter set forth, 
are similar to those which are included 
in other marketing agreements and or­
ders now operating. The provisions of 
§§ 930.81 through 930.83, as hereinafter, 
set forth, also are included in other mar­
keting agreements now operating. All 
such provisions are incidental to and 
not inconsistent with the act and are 
necessary to effectuate the other provi­
sions of the recommended marketing 
agreement and order and to effectuate 
the declared policy of the act. Testimony 
at the hearing supports the inclusion of 
each such provision.

Those provisions which are applicable 
to both the proposed marketing agree­
ment and the proposed order, identified 
by section numbers and heading, are as 
follows : § 930.71 Right of the Secretary;
§ 930.72 Effective time; § 930.73 Termi­
nation; § 930.74 Proceedings after termi­
nation; § 930.75 Effect of termination or 
amendment; § 930.76 Duration oj im­
munities; § 930.77 -Agents; § 930.78
Derogation; § 930.79 Personal liability, 
and § 930.80 Separability.

With respect to the provisions dealing 
with termination (§ 930.73) of the order 
and the requirement for the conduct of 
a referendum during the month of March 
of the fifth year after the effective date 
of the order and within the month of 
March every fifth year thereafter, the 
order should provide the opportunity for 
producers and handlers to’express them­
selves as to whether or not the regula­
tory program should continue in effect. 
Five years after the effective date should 
provide a sufficient amount of time for 
producers and handlers to evaluate the 
worth of the program. If the results ox 
the referendum show that (1) more than 
50 percent of the producers by number 
or volume of production represented i 
the referendum or (2) more than 50 per­
cent of the handlers, who during the cur­
rent fiscal period handled more than 
percent of the total volume of cherries
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handled by handlers voting in the refer­
endum, favor termination of the order, 
the Secretary should consider termina­
tion of the order. If such a large per­
centage of the producers or handlers 
express themselves as favoring termina­
tion, it seems reasonable that the pro­
gram is not measuring up to expectations. 
Under such circumstances it may be 
difficult to operate. Therefore, the Secre­
tary should terminate the program in 
accordance with the act. This action 
should be taken so as to become effective 
on the last day of April of that year.

Those provisions which are applicable 
to the proposed- marketing agreement 
only, identified by section number and 
heading, are as follows: § 930.81 Coun­
terparts; § 930.82 Additional parties; 
§ 930.83 Order with marketing agree­
ment.

Rulings on proposed findings and con­
clusions. July 15, 1970 was set by the 
Hearing Examiner at the hearing as the 
latest date by which briefs would have to 
be filed by interested parties with respect 
to facts presented in evidence at the 
hearing and the conclusions which should 
be drawn therefrom. The time by which 
briefs would have to be filed was ex­
tended by the Hearing Examiner on July 
13 to July 31,1970.

A brief was filed by Jerios, Inc., in op­
position to the proposed marketing agree­
ment and order by Jerry H. Udesen, As­
sistant Secretary and Associate Counsel, 
Jenos, Inc., and Michael E. Bress of Dor­
sey, Marquart, Windhorst, West, and 
Halladay, Attorneys for Jenos, Inc.

The brief stated, in general, that (1) 
the proposed program was not authorized 
by the act, (2) the evidence of record 
does not justify the proposed program, 
and (3) the program would, if made ef­
fective, result in inequities to certain per­
sons regulated by the program.

With respect to whether the program 
is authorized by thé act, one need only 
look to the declared policy of Congress 
which authorizes the Secretary to estab­
lish and maintain such orderly market­
ing conditions as will establish parity 
prices. Further the Secretary is required 
to protect the interest of consumers by a 
gradual correction of the current level 
at as rapid a rate as the Secretary deems 
to be in the public interest. A marketing 
order containing reserve pool provisions 
is authorized in section 608c(6) of the 
act. Additionally, the Congress has ex­
pressly authorized the Secretary of Agri­
culture “to enter into marketing agree­
ments with processors (i.e., handlers) , 
producers, associations of producers, and 
others engaged in the handling of any 
agricultural commodity (i.e., red tart 
cherries) or product thereof, only with 
respect to such handling as is in the 
current of interstate or foreign com­
merce of which directly burdens, ob­
structs, or affects, interstate or foreign 
commerce in such commodity or prod­
uct thereof. The making of any such 
agreement shall not be held to be in 
violation of any of the antitrust laws of 
the United States, and any such agree­
ment shall be deemed to be lawful : ”,

With respect to the proposed finding 
that there is insufficient evidence to sup-
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port a finding as to need for the proposed 
program as pointed out in the recom­
mended decision, the evidence clearly 
sets forth the marketing problem con­
fronting the industry. This problem is 
greatly compounded due to the irregular 
supplies of cherries that are available for 
market. The program is designed to cor­
rect this situation by tailoring the supply 
to that which the market can use. This 
would be accomplished by removing a 
portion of the crop from marketing chan­
nels during years of large production and 
adding such cherries to the available 
supplies during years when cherry pro­
duction is below market needs.

Evidence with respect to the need for 
the program was from both growers and 
handlers. Testimony supports each pro­
vision of - the order.

With respect to the proposed finding 
concerning inequities that may result if 
the order is made effective, such is 
speculative and not based on fact.

Each point included in the brief was 
carefully considered, along with the evi­
dence in the record, in making the find­
ings and reaching the conclusions here­
inbefore set forth. To the extent that any 
suggested findings or conclusions con­
tained in the brief are inconsistent with 
the findings and conclusions contained 
herein, the request to make such find­
ings or to reach such ' conclusions is 
denied on the basis of the facts found 
and stated in connection with this 
recommended decision.

General findings. Upon the basis of 
the evidence introduced at such hearing, 
and the record thereof, it is found that:

(1) The marketing agreement and 
order, and all of the terms and condi­
tions thereof, will tend to effectuate the 
declared policy of the act;

(2) The said marketing agreement 
and order regulate the handling of cher­
ries grown in the production area in the 
same manner as, and are applicable only 
to persons in the respective classes of 
commercial or industrial activity speci­
fied in, a proposed marketing agreement 
and order upon which a hearing has 
been held:

(3) The said marketing agreement 
and order are limited in their applica­
tions to the smallest regional production 
area which is practicable, consistently 
with carrying out the declared policy of 
the act, and the issuance of several orders 
applicable to subdivisions of the produc­
tion area would not effectively carry out 
the declared policy of the act;

(4) There are no differences in the 
production and marketing of cherries 
grown in the production area which 
make necessary different terms and pro­
visions applicable to different parts of 
such area; and

(5) All handling of cherries grown in 
the production area, as defined in said 
marketing agreement and order, is in the 
current of interstate or foreign com­
merce or directly burdens, obstructs, or 
affects such commerce.

Referendum order. Pursuant to the 
applicable provisions of the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674), it is hereby 
directed that referenda be conducted:
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(1) Among the producers who, during 
the period May 1, 1969, through Novem­
ber 1,1970 (which period is hereby deter­
mined to be a representative period for 
the purpose of such referenda), were 
engaged in the States of Michigan, New 
York', Wisconsin, Pennsylvania, Ohio, 
Virginia, West Virginia, and Maryland 
in the production of red tart cherries for 
processing, agud

(2) Among processors who, during the 
aforesaid representative period, were en­
gaged within said production area in the 
canning or freezing of red tart cherries 
to ascertain whether such producers and 
processors favor the issuance of the said 
annexed order regulating the handling 
of cherries.

George B. Dever, Jr., and Robert W. 
Forney, Fruit and Vegetable Division, 
Consumer and Marketing Service,. U.S. 
Department of Agriculture, Washington, 
D.C. 20250, are hereby designated agents 
of the Secretary of Agriculture to con­
duct said referenda.

The procedure applicable to the refer­
enda shall be the “Procedure for the 
Conduct of Referenda in Connection 
with Marketing Orders for Fruits, Vege­
tables, and Nuts Pursuant to the Agri­
cultural Marketing Agreement Act of 
1937, as amended” (7 CFR 900.400 et 
seq.).

The ballots used in each such refer­
endum shall contain a summary describ­
ing the terms and conditions of the 
proposed order.

Copies of the aforesaid annexed order 
and of the aforesaid referendum proce­
dure may be examined in the Fruit and 
Vegetable Division, Consumer and Mar­
keting Service, U.S. Department of 
Agriculture, Washington, D.C. 20250.

Ballots to be cast in the' referenda, 
and other necessary forms and instruc­
tions, may be obtained from any refer­
endum agent or any appointee.

It is hereby ordered, That all of this 
decision and referendum order, except 
the annexed marketing agreement, be 
published in the F ederal R egister. The 
regulatory provisions of the said mar­
keting agreement are identical with those 
contained in the said order which will 
be published with this, decision.

Dated: November 13,1970.
R ichard E. Lyng, 
Assistant Secretary.

Order1 Regulating the Handling of 
Cherries Grown in the States of 
Michigan, New York, Wisconsin, 
Pennsylvania, Ohio, Virginia, West 
Virginia, and Maryland

Sec.
930.0 Findings and determinations.

D e f in it io n s
930.1 Secretary.
930.2 Act.
930.3 Person.
930.4 Production area.
930.5 Cherries.
930.6 Fiscal period.
930.7 Board.

1 This order shall not become effective un­
less and until the requirements of § 900.14 of 
the rules of practice and procedure govern­
ing proceedings to formulate marketing 
agreements and orders have been met.
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Sec.

930.8 Grower.
930.9 Handler.
930.10 Handle.
930.11 District.

Administrative B ody

930.20 Establishment and membership.
930.21 Term of office. ,
930.22 Nomination.
930.23 Appointment.
930.24 ' Failure to nominate.
930.25 Acceptance.
930.26 Vacancies.
930.27 Alternate members.
930.28 Eligibility for membership on Cherry

Administrative Board.
930.29 Powers.
930.30 Duties.
930.31 Procedure.
930.32 Expenses and compensation.

E xpenses  and Assessm ents

930.40 Expenses.
930.41 Assessments.
930.42 Accounting.

R egulations

930.50 Marketing policy.
930.51 Recommendations for volume regu­

lations.
930.52 Issuance of volume .regulations.
930.53 Revision of percentages; release of

reserve pool cherries.
930.54 Reserve pool.
930.55 Off-premise reserve pool.
930.56 Diversion privilege.
930.57 Equity holders.
930.58 Handler compensation.
930.59 Disposition of reserve pool.
930.60 Disposition of proceeds from sale

of reserve pool.
930.61 Exemptions.

R eports and R ecords

930.62 Reports.
930.63 Records.
930.64 Verification of reports and records.
930.65 Confidential information.

M iscellaneous P rovisions

930.70 Compliance.
930.71 Right of the Secretary.
930.72 Effective time.
930.73 Termination.
930.74 Proceedings after termination.
930.75 Effect of termination or amendment.
930.76 Duration of immunities.
930.77 Agents.
930.78 Derogation.
930.79 Personal liability.
930.80 Separability.

Au t h o r it y : The provisions of this Part 930 
Issued under secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674.
§ 9 3 0 .0  F indings and determ inations.

(a) Findings upon' the "basis of the 
hearing record. Pursuant to the Agri­
cultural Marketing Agreement Act of 
1937, as amended (7 U.S.C. 601-674), and 
the applicable rules of practice and pro­
cedure effective thereunder (7 CFR Part 
900), a public hearing was held at Grand 
Rapids, Mich., June 2-4, 1970, and con­
tinued at Sturgeon Bay, Wis., on June 5, 
1970, at Rochester, N.Y., on June 9, 1970, 
and at Gettysburg, Pa., on June 11, 1970, 
upon a proposed marketing agreement 
and a proposed marketing order regu­
lating the handling of cherries grown in 
the States of Michigan, New York, Wis­
consin, Pennsylvania, Ohio, Virginia, 
West Virginia, and Maryland. Upon the 
basis of the evidence introduced at such

hearing and the record thereof, it is 
found that:

(1) This order, and all the terms and 
conditions thereof, will tend to effectuate 
the declared policy of the act;

(2) This order regulates the handling 
of cherries grown in the production area 
in the same manner as, and is applicable 
only to persons in the respective classes 
of commercial or industrial activity 
specified in, a proposed marketing agree­
ment and order upon which a hearing 
has been held;

(3) This order is limited in applica­
tion to the smallest regional production 
area which is practicable, consistently 
with carrying out the declared pôliey of 
the act, and the issuance of several orders 
applicable to subdivisions of the produc­
tion area would not effectively carry out 
the declared policy of the act;

(4) There are no differences in the 
production and marketing of cherries 
grown in the production area which make 
necessary different terms applicable to 
different parts of such area; and

(5) All handling of cherries grown in 
the production area, as defined in this 
order, is in the current of interstate or 
foreign commerce or directly burdens, 
obstructs, or affects such commerce.

It is, therefore, ordered, That, on and 
after the effective date hereof, all han­
dling of cherries grown in the production 
area shall be in conformity to, and in 
compliance with, the terms and condi­
tions of this order; and such terms and 
conditions are as follows:

Sections 930.1 to 930.80, inclusive, of 
the recommended marketing agreement 
and order, as published in the Federal 
Register (F.R. Doc. 70-13489; 35 F.R. 
15817), as hereinafter changed, are 
hereby adopted- and incorporated into 
this order as the terms and conditions 
thereof as if set forth in full herein:

35 F.R. 15833, paragraph (c) of § 930.51 
is revised to read as follows:

(c) All assembled meetings of the 
Board shall be open to growers and han­
dlers and other interested persons. The 
Board shall publish notice of such meet­
ings in such newspapers as it deems ap­
propriate and shall mail notice of such 
meetings to each grower and handler 
and any other interested person who has 
filed his name and address with the 
Board for such purpose.

35 F.R. 15835, § 930.64 is revised to read 
as follows:

For the purpose of assuring compliance 
and checking and verifying the reports 
filed by handlers, the Secretary and the 
Board, through its duly authorized 
agents, shall have access to any premises 
where applicable records are maintained, 
where cherries are received, stored, or 
handled, and, at any time during reason­
able business hours, shall be permitted 
to inspect such handler premises and 
any and all records of such handlers 
with respect to matters within the pur­
view of this part.

Definitions 
§ 9 3 0 .1  Secretary.

“Secretary” means the Secretary of 
Agriculture of the United States, or any

officer or employee of the U.S. Depart­
ment of Agriculture to whom authority 
has heretofore been delegated, or to 
whom authority may hereafter be 
delegated, to act in his stead.
§ 9 3 0 .2  Act.

“Act” means Public Act No. 10, 73d 
Congress (May 12, 1933), as amended, 
and as reenacted and amended by the 
Agriculture Marketing Agreement Act of 
1937, as amended (48 Stat. 31, as 
amended; 7 U.S.C. 601-674).
§ 9 3 0 .3  Person.

“Person” means an individual, part­
nership, corporation, association, or any 
other business unit.
§ 9 3 0 .4  P roduction  area.

“Production area” means the States of 
Michigan, New York, Wisconsin, Penn­
sylvania, Ohio, West Virginia, Virginia, 
and Maryland.
§ 9 3 0 .5  Cherries.

“Cherries” means all cherries grown 
in the production area of the Meteor 
variety, and all cherries of any or all 
varieties of cherries, grown in the pro­
duction area, classified botanically as 
Prunus cerasus.,
§ 9 3 0 .6  F iscal period.

“Fiscal period” is synonymous with 
fiscal year and means the 12-month 
period beginning on May 1-of one year 
and ending of the last day of April of 
the following year '. Provided, That the 
initial fiscal period shall begin on the 
effective date of this part.
§ 9 3 0 .7  Board.

“Board” means the Cherry Adminis­
trative Board established pursuant to 
§ 930.20.
§ 9 3 0 .8  Grower.

“Grower” is synonymous with “pro­
ducer” and means any person who pro­
duces cherries to be marketed in canned, 
frozen, or other processed form and who 
has a proprietary interest therein.
§ 9 3 0 .9  H andler.

“Handler” means any person who first 
handles cherries or causes cherries to be 
handled.
§ 9 3 0 .1 0  H andle.

“Handle” means to pit, can, freeze, 
dehydrate, press, or brine cherries, or 
in any other way convert cherries com­
mercially into a processed product: 
Provided, T hat the term “handle” shall 
not include the pitting, canning, freez­
ing, dehydration, pressing, or brining or 
the converting, in any other way, (a) of 
cherries into a processed product for 
home use and not for resale; or (b) of 
cherries, which are diverted pursuant to 
§ 930.56, into a processed product.
§ 9 3 0 .1 1  D istrict.

“District” means the applicable one 
of the following described subdivisions 
of the production area, or such other sub­
divisions as may be prescribed pursuant 
to § 930.30(e) :
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District 1—The State of New York and Erie 
County, Pa.

District 2—The States of Maryland, Penn­
sylvania except Erie County, Virginia, and 
West Virginia.

District 3—That portion of the State of 
Michigan which is north of a line drawn 
along the boundary of Mason and Manistee 
Counties and extended east to Lake Huron 
and the State of Wisconsin.

District 4—That portion of the State of 
Michigan which is south of District 3 and 
north of a line drawn along the boundary 
of Allegan and Ottawa Counties and ex­
tended east to the St. Clair River.

District 5—The State of Michigan not in­
cluded in Districts 3 and 4, and the State 
of Ohio.

Administrative Body

§ 930 .20  E stab lishm ent and m em ber­
ship .

(a) There is hereby established a 
Cherry Administrative Board consisting 
of 12 members, each of whom shall have 
an alternate having the same qualifica­
tions as the member for whom he is an 
alternate. Six of the members and their 
alternates shall be growers or officers or 
employees of growers. Six of the mem­
bers and their alternates shall be han­
dlers or officers or employees of handlers. 
There shall be an individual who shall 
serve as nonvoting chairman of the 
Board, and an individual who shall serve 
as his alternate.

(b) District representation on the 
committee shall be as follows:

D istr ic t  G row er m em b ers H a n d ler  m em b ers

1 1 1
2 1 1
3 2 2
4 1 1
5 1 1

§ 930.21 T erm  o f  office.
The term of office of each member and 

alternate member of the Board shall be 
for 3 fiscal years: Provided, That one- 
third of the initial members and alter­
nates shall serve only until April 30, 
1971, and one-third of such members and 
alternates shall serve only until April 30, 
1972 (Determination of which of the 
initial members and their alternates 
shall serve for 1 fiscal year, 2 fiscal years, 
and 3 fiscal years shall be by lo t). Mem­
bers and alternate members shall serve 
in such capacity for the portion of the 
term of office for which they are selected 
and have qualified and until their re­
spective successors are selected and have 
qualified. The consecutive terms of office 
of members shall be limited to two 3- 
year terms. The non voting chairman of 
the Board and his alternate «hall serve 
at the pleasure of the Secretary. The 
Secretary shall give consideration to any 
recommendation of the Board with re­
spect to termination of the appointment 
of the chairman or his alternate.
§ 930 .22  N om ination.

(a) Initial members: The Secretary 
shall hold, or cause to be held, meetings 

powers and of handlers to nominate 
the initial members and alternate mem­
bers of the Board. Such meetings shall 
^  held as soon as practicable after the

effective date of his part, and shall be 
conducted in the manner provided in 
paragraph (b) of this section.

(b) Successor members:
(1) Nominations for successor mem­

bers of the Board, and their respective 
alternates, shall be made a t separate 
meetings of growers and handlers. Such 
meetings shall be held at such times (on 
or before April 1 of each year) and places 
as the Boar'S shall designate. One nomi­
nee shall be elected a t nomination meet- 
ingii for each member and one nominee 
for each alternate member position to be 
filled. The names and addresses of each 
nominee shall be submitted to the Secre­
tary not later than April 15 of each year. 
The .Board shall prescribe such procedure 
for the conduct of the nomination meet­
ings as shall be fair to all persons 
concerned.

(2) Only growers, including duly au­
thorized officers or employees of growers, 
•who are present and who are eligible to 
serve as grower members of the Board, 
shall participate in the nomination of 
grower members and alternate grower 
members of the Board. No grower shall 
participate in the selection of nominees 
in more than one district during any 
fiscal period. If a producer produces cher­
ries in more than one district, he shall 
select the district in which he will so 
participate and notify the Board of his 
choice.

(3) Only handlers, including duly au­
thorized officers or employees of han­
dlers, who are present and who are eli­
gible to serve as handler members of the 
Board, shall participate in the nomina­
tion of handler members and alternate 
handler members of the Board. No han­
dler shall participate in the selection of 
nominees in more than one district dur­
ing any fiscal period. If a person is both 
a grower and a handler of cherries, such 
person may vote either as a grower or 
handler, but not as both. However, if a 
person is a grower and a grower-handler, 
because he had some cherries custom 
packed but who does not own or lease 
and operate a processing facility, such 
person may vote only as a grower.

(c) The members of the Board ap­
pointed by the Secretary pursuant to 
§ 930.23 shall, at the first meeting, and 
whenever necessary thereafter, by a ma­
jority vote of those present, nominate an 
individual to serve as nonvoting chair­
man of the Board, and an individual to 
serve as his alternate.
§ 9 3 0 .2 3  A ppointm ent.

From the nominations made pursuant 
to § 930.22, or from other qualified indi­
viduals, the Secertary shall appoint the 
chairman of the Board and his alternate 
and the members of the Board and an 
alternate for each such member on the 
basis of the representation provided for 
in § 930.20.
§ 9 3 0 .2 4  Failure to  nom inate.

If nominations are not made within 
the time and in the manner prescribed 
in § 930.22, the Secretary may, without 
regard to nominations, select the chair­
man and his alternate and select the 
members and alternate members of the

Board on the basis of representation pro­
vided for in § 930.20.
§ 9 3 0 .2 5  Acceptance.

Any person selected by the Secretary 
as the chairman or his alternate or as a 
member or as an alternate member of 
the Board shall qualify by filing a writ­
ten acceptance with the Secretary with­
in 10 days after notified of such appoint­
ment.
§ 9 3 0 .2 6  V acancies.

To fill any vacancy occasioned by the 
failure of any person appointed as a 
member or as an alternate member of 
the Board to qualify, or in the event of 
the death, removal, resignation, or dis­
qualification of any member or alternate 
member of the Board, a successor for the 
unexpired term of such member or alter­
nate member of the Board shall be nomi­
nated and appointed in the manner spec­
ified in §§ 930.22 and 930.23. If the 
names of the nominees to fill any such 
vacancy are not made available to the 
Secretary within 30 days after such 
vacancy occurs, the Secretary may fill 
such vacancy without regard to nomina­
tions, which appointment shall be made 
on the-basis of representation provided 
for in § 930.20.
§ 9 3 0 .2 7  A lternate m em bers.

An alternate member of the Board, 
during the absence of the member for 
whom he is an alternate, shall act in the 
place and stead of such member and 
perform such other duties as assigned. 
In the event of the death, removal, resig­
nation, or disqualification of a member, 
his alternate shall act for him until a 
successor for such member is appointed 
and has qualified. In the event that a 
grower member and his alternate are 
unable to attend a Board meeting, the 
grower members present a t such meet­
ing may designate any other grower al­
ternate to serve in such absent grower 
member’s place and stead at that meet­
ing. In the event that a handler member 
and his alternate are unable to attend 
a Board meeting, the handler members 
present at such meeting may designate 
any other handler alternate to serve in 
such absent handler member’s place and 
stead at that meeting.
§ 9 3 0 .2 8  E lig ib ility  fo r  m em bersh ip  on  

Cherry Adm inistrative Board.
(a) Each grower member and each 

grower alternate member of the Board 
shall be a grower, or an officer or em­
ployee of a grower in the district for 
which nominated or appointed.

(b) Each handler member and each 
handler alternate member of the Board 
shall be a handler, or an officer or em­
ployee of a handler, who owns, or leases, 
and operates a cherry processing facility 
in the district for which nominated or 
appointed.
§ 9 3 0 .2 9  Powers.

The Board shall have the following 
powers:

(a) To administer the provisions of 
this part in accordance with its terms;
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(b) To receive, investigate, and report 

to the Secretary complaints of violations 
of the provisions of this part;

(c) To make and adopt rules and reg­
ulations to effectuate the terms and pro­
visions of this part; and

(d) To recommend to the Secretary 
amendments to this part.
§ 9 3 0 .3 0  D uties.

The Board shall have, among others, 
the following duties:

(a) To select such officers, other than 
the chairman, as may be necessary, and 
to define the duties of such officers, and 
the duties Of the chairman and his 
alternate;

(b) To appoint such employees, 
agents, and representatives as it may 
deem necessary and to determine com­
pensation and to define the duties of 
each;

(c) To submit to the Secretary as soon 
as practicable after the beginning of 
each fiscal period a budget for such fiseal 
period, including a report in explana­
tion of the items appearing therein and 
a recommendation as to the rate of as­
sessment for such period;

(d) To keep minutes, books, and rec­
ords which will reflect all of the acts 
and transactions of the Board and which 
shall be subject to examination by the 
Secretary;

(e) To prepare periodic statements of 
the financial operations of the Board and 
to make copies of each statement avail­
able to growers and handlers for exam­
ination at the office of the Board;

(f) To cause its books to be audited 
by a competent public accountant at 
least once each fiscal year and at such 
times as the Secretary may request;

(g) To act as intermediary between 
the Secretary and any grower or 
handler;

(h) To investigate and assemble data 
on the growing, handling, and market­
ing conditions with respect to cherries;

(i) To submit to the Secretary the 
same notice of meeting of the Board as 
is given to its members;

(j) To submit to the Secretary such 
available information as he may request;

(k) To investigate compliance with 
the provisions of this part; and

(l) With the approval of the Secre­
tary, to re-define the districts into which 
the production area is divided, and to 
reapportion the representation of any 
district on the Board: Provided, That 
any such changes shall reflect, insofar 
as practicable, shifts in cherry produc­
tion within the districts and the produc­
tion area.
§ 9 3 0 .3 1  Procedure.

(a) Eight members of the Board, in­
cluding alternates acting for members, 
shall constitute a quorum and any action 
of the Board shall require a majority 
vote of those present.

(h) The Board may provide for simul­
taneous meetings of groups of its mem­
bers a t two or more designated places or 
may use a telephone conference call 
meeting: Provided, That such meetings 
shall be subject to the establishment of 
communications so that each member 
may participate in the discussions and

other actions the same as if the Board 
were assembled in one place.

(c) The Board may vote by telephone, 
telegraph, or other means of communi­
cation, and any votes so cast shall be 
confirmed promptly in writing: Pro­
vided, That if an assembled meeting is 
held, all votes shall be cast in person.
§ 9 3 0 .3 2  E xpenses and com pensation:

The members of the Board, and alter­
nates when acting as members, and the 
chairman of the Board, and his alter­
nate when acting as chairman, or when 
either or any of them are performing 
other prescribed duties, shall serve 
without compensation but shall be reim­
bursed for necessary expenses, as ap­
proved by the Board, incurred by them 
in the performance of their duties under 
this part. The Board at its discretion 
may request the attendance of one or 
more alternates, including the alternate 
to the nonvoting chairman, at any or all 
meetings, notwithstanding the expected 
or actual presence of the chairman or 
the respective member, and may pay ex­
penses, as aforesaid.

Expenses and Assessments 
§ 9 3 0 .4 0  E xpenses.

The Board is authorized to incur such 
expenses as the Secretary finds are rea­
sonable and likely to be incurred by the 
Board for its maintenance and function­
ing and to enable it to exercise its powers 
and perform its duties in accordance with 
the provisions of this part. The funds to 
cover such expenses shall be paid to the 
Board by handlers in the manner pre­
scribed in § 930.41.
§ 9 3 0 .4 1  Assessm ents.

(a) As his pro rata share of the ex­
penses which the Secretary finds are 
reasonable and likely to be incurred by 
the Board during a fiscal period, each 
handler shall pay to the Board, upon 
demand, assessments on all cherries 
handled by him during such period as the 
handler thereof. The payment of assess­
ments for the maintenance and func­
tioning of the Board may be required 
under this part throughout the period it  
is in effect, irrespective of whether par­
ticular provisions thereof are suspended 
or become inoperative.

(b) The Secretary shall fix the rate 
of assessment to be paid by each handler 
during the fiscal period in an amount 
designed to secure sufficient funds to 
cover the expenses which may be in­
curred during such period. At any time 
during or after the fiscal period, the Sec­
retary may increase the rate of assess­
ment in order to secure sufficient funds 
to cover any later finding by the Secre­
tary relative to the expenses which may 
be incurred. Such increase shall be ap­
plied to all cherries handled during the 
applicable fiscal period. In order to pro­
vide funds for the administration of the 
provisions of this part during the first 
part of a fiscal period before sufficient 
operating income is available from as­
sessments, the Board may accept the 
payment of assessments in advance, and 
may also borrow money for such pur­
poses. If a handler does not pay his 
assessment within the time prescribed by

the Board, the unpaid assessment may be 
subject to an interest charge at a rate 
prescribed by the Board, with the ap­
proval of the Secretary.
§ 9 3 0 .4 2  A ccounting.

(a) If, at the end of a fiscal period, the 
assessments collected are in excess of ex­
penses incurred, the Board, with the 
approval of the Secretary, may carry 
over all or any portion of such excess into 
subsequent fiscal periods as reserve: Pro­
vided, That funds already in the reserve 
do not exceed approximately one fiscal 
period’s expenses. Such reserve funds 
may be used (1) to cover any expenses 
authorized by this part and (2) to cover 
necessary expenses of liquidation in the 
event of termination of this part. If any 
such excess is not retained in a reserve, 
it shall be refunded proportionately to 
the handlers from whom the excess was 
collected. Upon termination of this part, 
any funds not required to defray the 
necessary expenses of liquidation shall be 
disposed of in such a manner as the Sec­
retary may determine to be appropriate: 
Provided, That to the extent practicable, 
such funds shall be returned pro rata to 
the persons from whom such funds were 
collected.

(b) All funds received by the Board 
pursuant to the provisions of this part 
shall be used solely for the purpose speci­
fied in this part and shall be accounted 
for in the manner provided in this part. 
The Secretary may at any time require 
the Board and its members to account for 
all receipts and disbursements.

R egulations

§ 9 3 0 .5 0  M arketing policy .
Each season prior to making any rec­

ommendations pursuant to § 930.51, the 
Board shall submit to the Secretary a re­
port setting forth its marketing policy 
for the ensuing marketing season. Such 
marketing policy report shall contain in­
formation relating to :

(a) The estimated total production of 
cherries;

(b) The expected general quality of 
such cherry production;

(c) The expected carryover as of 
July 1 of canned and frozen cherries and 
other cherry products;

(d) The expected demand conditions 
for cherries in different market outlets;

(e) Supplies of competing commodi­
ties;

(f) Trend and level of consumer 
income;

(g) Other factors having a bearing on 
the marketing of cherries; and

(h) The regulation expected to be 
recommended during the marketing 
season. .
§ 9 3 0 .5 1  R ecom m endations for  volume 

regu lation .
(a) Not later than June 25 of each 

year the Board, if it deems it advisable to 
regulate the handling of cherries in the 
maimer provided in § 930.52, shall so 
recommend to the Secretary.

(b) In arriving at its recommenda­
tions for regulations pursuant to para­
graph (a) of this section, the Board snan 
give consideration to current inf ormatio 
with respect to the factors affecting the
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supply of and demand for cherries dur­
ing the then current fiscal period. With 
each such recommendation for regula­
tion, the Board shall submit to the Sec­
retary the data and information on 
which such recommendation is predi­
cated and such other available informa­
tion as the Secretary may request.

(c) All assembled meetings of the 
Board shall be open to growers and han­
dlers and other interested persons. The 
Board shall publish notice of such meet­
ings in such newspapers as it deems ap­
propriate and shall mail notice of such 
meetings to each grower and handler and 
any other interested person who has filed 
his name and address with the Board for 
such purpose.
§ 9 3 0 .5 2  Issuance o f  volum e regulations.

(a) The Secretary shall limit, in the 
manner specified in this section, the 
quantity of cherries which handlers may 
acquire and freely handle during the 
then current fiscal period, whenever he 
finds from the recommendations and in­
formation submitted by the Board, or 
from other available information, that 
such regulation will tend to effectuate 
the declared policy of the act. Such regu­
lation shall fix the free and restricted 
percentages, totaling 100 percent, which 
shall be applied in accordance with 
§ 930.54 to cherries acquired by handlers 
during such fiscal period.

(b) The Board shall be informed im­
mediately of any such regulation issued 
by the Secretary, and the Board shall 
promptly give notice thereof to handlers.
§ 9 3 0 .5 3  R evision  o f  percentages; release  

o f  reserve p oo l cherries.
(a) Revision of percentages. As soon 

as practicable after completion of the 
processing of. the current crop of cher­
ries, the Board shall determine the total 
quantity of free percentage cherries han­
dled from the current crop. If the deter­
mination reveals that the total quantity 
of free percentage cherries handled is 
less than the quantity determined earlier 
by the Board as the quantity of cherries 
which should be available for handling, 
it shall recommend to the Secretary re­
vision of the free and restricted percent­
ages for the current fiscal year to be­
come effective during the period Septem­
ber 15-25 of the fiscal year, or during 
such other 10-day period as may be rec­
ommended by the Board and approved 
by the Secretary. The additional amount 
of cherries so recommended referable to 
the revised free percentage shall be the 
amount required to make the total avail­
able supplies for use in normal com­
mercial outlets equal, but not exceed, the 
amount, as estimated by the Board, 
needed to meet the demand in such 
outlets.

(b) Release of reserve pool cherries. 
(1) If the Board determines that the 
total available supplies for use in normal 
commercial outlets do not at least equal 
the amount, as estimated by the Board, 
needed to meet the demand pursuant to 
paragraph (a) of this section, in such 
outlets, the Board shall recommend to 
the Secretary that during the period 
September 15-25 of the fiscal period or
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such other 10-day period as may be rec­
ommended by the Board and approved 
by the Secretary, that a portion or all 
of the reserve pool cherries of prior fis­
cal years be released to handlers for 
such use.

(2) On and after March 15 of each 
year and prior to June 1 of such year, 
the Board may recommend to the Secre­
tary that a portion or all of the oldest 
reserve pool or pools be released for 
use in normal commercial channels to 
the extent that the total available sup­
ply in normal commercial outlets is less 
than needed to meet the demand in 
such outlets. Such reserve pool cherries 
shall be offered for sale to handlers for 
a period of 10 days : Provided, That only 
one period shall be authorized by the 
Secretary from March 15 to June 1 of 
each year.

(3) Whenever the« Secretary finds, 
from the recommendation and informa­
tion submitted by the Board pursuant to 
this paragraph, or from other available 
information, that a portion or all of 
the cherries in the reserve pools should 
be released, he shall authorize the Board 
to release such cherries as provided in 
§ 930.59.
§ 9 3 0 .5 4  R eserve p ool.

(a) Whenever the Secretary has fixed 
the free and restricted percentages for 
any fiscal period, as provided for in 
§ 930.52(a), each handler shall set aside 
for the reserve pool for such period, 
at such time and in such manner and 
form, other than as canned cherries or 
canned cherry products, as the Board 
may prescribe, a portion of the cherries 
he acquires during such period. Except 
as otherwise permitted pursuant to 
§§ 930.56 and 930.61, such reserve pool 
portion shall be equal to the sum of the 
products obtained by multiplying the 
weight or volume of the cherries in each 
lot of cherries acquired during the fiscal 
period by the then effective restricted 
percentage fixed by the Secretary: Pro­
vided, That in converting cherries in 
each lot to the form prescribed by the 
Board the reserve pool obligations shall 
be adjusted, in accordance with uniform 
rules adopted by the Board, to recognize 
shrinkage and loss resulting from 
processing.

(b) Reserve pool cherries shall meet 
such standards of grade, quality, or con­
dition as the Board, with the approval 
of the Secretary, may prescribe. All such 
cherries shall be inspected by the Proc­
essed Standardization and Inspection 
Branch, U.S.D.A. A certificate of such 
inspection shall be issued which shall 
show, among other things, the name and 
address of the handler, the number and 
type of containers in the lot, the grade 
of the product, the location where the 
lot is stored, identification marks (can 
codes or lot stamp), and a certification 
that the cherries meet the prescribed 
standards. Promptly after inspection and 
certification, each such handler shall 
submit, or cause to be submitted, to the 
Board, at the place designated by the 
Board, a copy of the certificate of in­
spection issued with respect to such 
cherries.
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(c) Each handler shall hold his reserve 
pool for the account of the Board until 
relieved of such responsibility by the 
Board. Such reserve pool cherries shall 
be stored in accordance with good com­
mercial practice and shall be separate 
and apart from any other cherries in 
possession of the handler. Each handler 
so holding reserve pool shall deliver to 
the Board, upon demand, such portion of 
the reserve pool held by him as the Board 
may specify.

(d) All matters dealing with reserve 
pools, including, but not being limited to, 
the costs to be borne and shared by equity 
holders and for which handlers are to 
be compensated and the distribution of 
proceeds from the disposition of reserve 
pools shall be in accordance with rules 
and procedures established by the Board, 
with the approval of the Secretary, and 
shall be equitable to equity holders and 
handlers.
§ 9 3 0 .5 5  O ff-prem ise reserve pool.

No handler may transfer a reserve pool 
obligation but any handler may, upon 
notification to the Board, arrange to hold 
reserve pool, of his own production or 
which he has purchased, on the premises 
of another handler or in an approved 
commercial storage in the same manner 
as though the reserve pool were on his 
own premises.
§ 9 3 0 .5 6  D iversion priv ilege.

As used in this section and in §§ 930.58 
and 930.60, “producer” includes any per­
son who purchased cherries from the 
grower and is reselling them to a handler. 
Any producer may voluntarily elect to 
divert, in accordance with provisions of 
this section, all or a portion of his cher­
ries which otherwise, upon delivery to a 
handler, would become restricted per­
centage cherries. Upon such diversion 
and compliance with the provisions of 
this section, the Board shall issue to the 
diverting producer a diversion certificate 
which shall entitle such producer to de­
liver to a handler, and such handler to 
receive, the specified weight of cherries 
free from all reserve pool requirements.

(a) Eligible diversion. Diversion cer­
tificates shall be issued to producers only 
if the cherries are diverted in accordance 
with the following terms and conditions 
to such of the following outlets as the 
Board with the approval of the Secretary 
may designate: uses exempt under 
§ 930.61; nonhuman food uses; or other 
uses, including diversion by leaving such 
cherries unharvested.

(1) Application: The producer electing 
to so divert cherries shall first make ap­
plication to the Board for permission to 
do so. Such application shall describe in 
detail the manner in which the applicant 
proposes to divert cherries including, if 
the diversion is to be by means of leaving 
the cherries unharvested, a detailed 
description of the location of the orchard 
and the ages of the trees therein. It shall 
also contain an agreement that the pro­
posed diversion is to be carried out under 
the supervision of the Board and that the 
cost of such supervision is to be paid by 
the applicant.
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(2) Diversion certificate. If the Board 
approves the application it shall so notify 
the applicant and conduct such super­
vision of the applicant’s diversion of 
cherries as may be necessary to assure 
that the cherries are diverted. After the 
diversion has been accomplished, the 
Board shall issue to the diverting pro­
ducer a diversion certificate stating the 
weight of cherries which may be delivered 
to a handler free from all reserve pool 
requirements; the latter of which shall 
be in an amount having the same rela­
tionship to the weight of cherries di­
verted as that existing between the free 
and restricted percentages fixed pursuant 
to § 930.52 or § 930.53, as applicable. 
Where diversion is carried out by leav­
ing the cherries unharvested, the Board 
shall estimate the weight of cherries di­
verted on the basis of such uniform rule 
as the Board, with the approval of the 
Secretary, may prescribe.

(b) Any producer who diverts cher­
ries pursuant to the provisions of this 
section shall be entitled to participate in 
proceeds from the disposition of reserve 
pool cherries only if he delivers cherries 
to handlers in excess of the quantity 
shown on his diversion certificate and 
then only to the extent of such excess de­
livery of cherries. The Board, with the 
approval of the Secretary, shall adopt 
procedural rules and regulations to ef­
fectuate the provisions of this section.
§ 9 3 0 .5 7  E quity holders.

A grower’s equity in the reserve pool 
may be transferred to another person 
upon notification to the Board. So that 
the Board may determine each pro­
ducer’s, or his successor’s in interest, 
equity in the total reserve pool, each 
handler who receives cherries shall deter­
mine and certify to the Board the weight 
of cherries received, the name and ad­
dress of the producer or successor in 
interest. Each weight and determination 
shall be made in accordance with uni­
form rules adopted by the Board and 
approved by the Secretary.
§ 9 3 0 .5 8  H andler com pensation .

Each handler shall be compensated for 
receiving, processing, storing and such 
other costs relating to the reserve pool 
as the Board may deem to be appropri­
ate. The Board shall, as near the begin­
ning of the fiscal year as may be 
practicable, with the approval of the 
Secretary, establish a schedule of charges 
for receiving, processing, storing and 
other costs related to the reserve pool. 
The payment of such costs shall be by 
the producers having an interest in the 
reserve pool, or their successors in in­
terest, and may be deducted from any 
monies owed by handlers to such persons. 
A handler may request the Board to re­
move pool cherries from his premises 
upon expiration of prepaid storage 
charges or refund of unearned charges, 
and the Board shall comply within a 
reasonable time consistent with the 
availability of suitable storage. Upon 
any such removal the handler shall also 
pay one-half of the cost of such re­
moval and shall forfeit to the extent of 
the removed volume, his pro rata share

in any offer to sell reserve pool and such 
share shall be allocated to the successor 
storing handler.
§ 9 3 0 .5 9  D isp osition  o f  reserve pool.

(a) The Board shall offer reserve pool 
cherries for purchase by handlers for 
disposition in accordance with § 930.53 
(b). Reserve pool cherries shall be sold 
to handlers at prices and in a manner in­
tended to maximize returns to equity 
holders and achieve complete disposition 
of such cherries.

(b ) The Board shall offer “each handler 
his share of each reserve pool to be sold 
by the Board. Each such share shall be 
determined by applying to the total 
quantity of cherries in such reserve pool, 
the percentage that the cherries in such 
reserve pool that were handled by Such 
handler is of the total quantity of cher­
ries in the reserve pool handled by all 
handlers. If any handler declines, or fails 
to purchase all or any part of his share, 
the share or remainder shall be offered 
in accordance with the terms and condi­
tions of the offer to all handlers who 
have purchased their respective shares.

(c) The Board shall have the power 
and authority to dispose of, at any time 
throughout the year as it may deem ap­
propriate, any or all reserve pool cherries 
for any experimental purposes and for 
any nonhuman use, including animal 
feed, or any use other than normal com­
mercial outlets.
§ 9 3 0 .6 0  D isp osition  o f  proceeds from  

sale o f  reserve pool.
The proceeds from the disposition of 

any reserve pool shall be distributed, 
after deduction of any expenses incurred 
by the Board in receiving, handling, 
holding, and disposing thereof, to the re­
spective producers or their successors in 
interest, on the basis of the tonnage of 
their respective contributions to the re­
serve pool. The distribution of proceeds 
to producer members of cooperative as­
sociations, which are handlers and have 
reserve pool cherries pursuant to § 930.54, 
shall be made to the appropriate 
association.
§ 9 3 0 .6 1  E xem ptions.

The Board, with the approval of the 
Secretary, may exempt from the provis­
ions of §§ 930.52 through 930.60 cherries 
used for experimental purposes or proc­
essed into products which used less than 
5 percent of the preceding 5-year aver­
age production of cherries. The Board, 
with the approval of the Secretary, shall 
prescribe such rules, regulations, and 
safeguards as it may deem necessary to 
insure that cherries handled under the 
provisions of this section are handled 
only as authorized.

R eports and R ecords 
§ 9 3 0 .6 2  Reports.

(a) Inventory. Each handler shall, 
upon request of the Board, file promptly 
with the Board a certified report show­
ing such information as the Board shall 
specify with respect to any cherries or 
cherry products which were held on such 
date as the Board may designate.

(b) Receipts. Each handler shall, upon 
request of the Board, file promptly with 
the Board a certified report showing the 
name and address of each grower and 
the total weight of cherries delivered for 
the season.

(c) Other reports. Upon the request of 
the Board, with the approval of the Sec­
retary, each handler shall furnish to the 
Board such other information with re­
spect to the cherries acquired, handled 
and disposed of by such handler as may 
be necessary to enable the Board to exer­
cise its powers and perform its duties 
under this part.
§ 9 3 0 .6 3  Records.

Each handler shall maintain such rec­
ords of all cherries acquired, handled, or 
sold, or otherwise disposed of as will sub­
stantiate the required reports and as may 
be prescribed by the Board. All such rec­
ords shall be maintained for not less 
than two years after the termination of 
the fiscal year in which the transactions 
occurred or for such lesser period as the 
Board may direct.
§ 9 3 0 .6 4  V erification  o f  reports and 

records.
For the purpose of assuring compli­

ance and checking and verifying the re­
ports filed by handlers, the Secretary and 
the Board, through its duly authorized 
agents, shall have access to any prem­
ises where applicable records are main­
tained, where cherries are received, 
stored, or handled, and, at any time dur­
ing reasonable business hours, shall be 
permitted to inspect such handlers prem­
ises and any and all records of such 
handlers with respect to matters within 
the purview of this part.
§ 9 3 0 .6 5  C onfidential inform ation.

All reports and records furnished or 
submitted by handlers to the Board and 
its authorized agents which include data 
or information constituting a trade se­
cret or disclosing trade position, financial 
condition, or business operations of the 
particular handler from whom received, 
shall be received by and at all times kept 
in the custody and under the control of 
one or more employees of the Board, who 
shall disclose such information to no per­
son other than the Secretary.

M iscellaneous P rovisions 
§ 9 3 0 .7 0  C om pliance.

Except as provided in this part, no per­
son may handle cherries, the handling o 
which has been prohibited by the Secre­
tary under this part, and no person snau 
handle cherries except in conformity 
with the provisions of this part and tne 
regulations issued hereunder. No person 
may handle any cherries for which a di­
version certificate has been issued otner 
than as provided in § 930.56(a).
§ 9 3 0 .7 1  R ight o f  the Secretary.

The chairman of the Board and his al­
ternate, and members of the Board (in­
cluding successors and alternates), an 
any agents, employees, or representatives 
thereof, shall be subject to removal or 
suspension by the Secretary at any time.
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Each and every regulation, decision, de­
termination, or other act of the chairman 
and his alternate and of the Board shall 
be subject to the continuing right of the 
Secretary to disapprove of the same at 
any time. Upon such disapproval, the 
disapproved action of the chairman and 
his alternate and of the Board shall be 
deemed null and void, except as to acts 
done in reliance thereon or in accordance 
therewith prior to such disapproval by 
the Secretary.
§ 9 3 0 .7 2  E ffective tim e.

The provisions of this part, and of any 
amendment thereto, shall become effec­
tive at such time as the Secretary may 
declare above his signature and shall 
continue in force until terminated in 
one of the ways specified in § 930.73.
§ 9 3 0 .7 3  T erm ination.

(a) The Secretary at any time may 
terminate the provisions of this part by 
giving at least 1 day’s notice by means of 
a press notice or in any other manner 
in which he may determine.

(b) The Secretary shall terminate or 
suspend the operation of any and all 
of the provisions of this part whenever 
he finds that such provisions do not tend 
to effectuate the declared policy of the 
act.

(c) The Secretary shall terminate the 
provisions of this part whenevér he finds 
by referendum or otherwise that such 
termination is favored by a majority of 
the growers: Provided, That such ma­
jority has, during the current fiscal year, 
produced more than 50 percent of the 
volume of the cherries which were pro­
duced within the production area. Such 
termination shall become effective on 
the last day of April subsequent to the 
announcement thereof by the Secretary.

(d) The Secretary shall conduct a ref­
erendum within the month of March of 
every fifth year after the effective date of 
this part to ascertain whether continua­
tion of this part is favored by the grow­
ers and handlers. If it develops from said 
referenda that (1) more than 50 percent 
of the producers by number or volume 
of production represented in the refer­
endum or (2) more than 50 percent of the 
handlers, who during the current fiscal 
period handled more than 50 percent of 
the total volume of cherries processed 
within the production area by those 
handlers voting in the referendum favor 
termination of this part, the Secretary 
shall give consideration to terminating 
the provisions of this part in accordance 
with paragraph (c) of this section.
. (e) The provisions of this part shall, 
in any event, terminate whenever the 
provisions of the Act authorizing them 
cease to be in effect.
§ 930 .7 4  P roceedings a fter  term ination.

(a) Upon the termination of the pro­
visions of this part, the then functioning 
members f the Board shall, for the 
Purpose of liquidating the affairs of the 
Board, continue as trustees of all the 
lunds and property then in its possession, 
or under its control, including claims for 
any funds unpaid or property not de­
livered at the time of such termination.

(b) The said trustees shall (1) con­
tinue in such capacity until discharged 
by the Secretary; (2) from time to time 
account for all receipts and disburse­
ments and deliver all property on hand, 
together with all books and records of 
the Board and of the trustees, to such 
person as the Secretary may direct; and
(3) upon the request of the Secretary, 
execute such assignments or other in­
struments necessary or appropriate to 
vest in such person full title and right 
to all of the funds, property, and claims 
vested in the Board or in the trustees 
pursuant to this part.

(c) Any person to whom funds, prop­
erty, and claims have been transferred 
or delivered, pursuant to this section, 
shall be subject to the same obligations 
imposed upon the Board and upon the 
trustees.
§ 9 3 0 .7 5  E ffect o f  term ination or am end­

m ent.
Unless otherwise expressly provided by 

the Secretary, the termination of this 
part or of any regulation issued pursuant 
to this part, or the issuance of any 
amendment to either thereof, shall not
(a) affect or waive any right, duty, obli­
gation, or liability which shall have risen 
or which may thereafter arise in con­
nection with any provision of this part 
or any regulation issued thereunder, or
(b) release or extinguish any violation 
of this part or any regulation issued 
thereunder, or (c) affect or impair any 
rights or remedies of the Secretary or 
any other person with respect to any 
such violation.
§ 9 3 0 .7 6  D uration  o f  im m unities.

The benefits, privileges, and immuni­
ties conferred upon any person by virtue 
of this part shall cease upon its termi­
nation, except with respect to acts done 
under and during the existence of this 
part.
§ 9 3 0 .7 7  Agents.

The Secretary may, by designation in 
writing, name any officer or employee 
of the United States, or name any agency 
or division in the U.S. Department of 
Agriculture to act as his agent or repré­
sentative in connection with any provi­
sions of this part.
§ 9 3 0 .7 8  D erogation .

Nothing contained in this part is, or 
shall be construed to be, in derogation 
or in modification of the rights of the 
Secretary or of the United States (a) to 
exercise any powers granted by the act 
or otherwise, or (b) in accordance with 
such powers, to act in the premises 
whenever such action is deemed 
advisable.
§ 9 3 0 .7 9  P ersonal liability .

No member or alternate member of the 
Board and no employee or agent of the 
Board nor the chairman of the Board 
and his alternate shall be held person­
ally responsible, either individually x>r 
jointly-with others, in any way whatso­
ever, to any person for errors in judg­
ment, mistakes, or other acts, either of 
commission or omission, as such member,

chairman alternate, employee, or agent, 
except for act of dishonesty, willful mis­
conduct, or gross negligence.
§ 9 3 0 .8 0  Separability.

If any provision of this part is de­
clared invalid or the applicability thereof 
to any person, circumstance, or thing is 
held invalid, the validity of the re­
mainder of this part or the applicability 
thereof to any other person, circum­
stance, or thing shall not be affected 
thereby.
[F.R. Doc. 70-15508; Filed, Nov. 17, 1970; 

8:51 a.m.]

[ 7 CFR Part 966 1
TOMATOES GROWN IN FLORIDA

Proposed Reestablishment of 
Districts

Consideration is being given to the 
approval of a proposal to reestablish 
Districts No. 1 and No. 2 which was 
recommended by the Florida Tomato 
Committee, established pursuant to 
Marketing Agreement No. 125 and Order 
No. 966, both as amended (7 CFR Part 
966).

This marketing order program regu­
lates the handling of tomatoes grown in 
the Florida production area, and is effec­
tive under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 et seq.).

Statement of consideration. Currently 
District No. 1 consists of the counties of 
Dade and Broward. The proposed change 
would remove Broward County from Dis­
trict No. 1 and add it to District No. 2. 
In recommending this change, the Com­
mittee indicated such redistricting would 
result in more efficient administration of 
the program and provide for better 
representation on the Committee for 
producers in Broward County.

Broward County is a continuation of 
the southern part of District No. 2 and its 
production and marketing practices are 
the same as those in District No. 2. 
Economies, in administration should re­
sult from the proposed change because 
it would no longer be necessary for the 
management to separate production and 
marketing data for the contiguous area 
of District No. 2 of Broward County.

The interests of Broward County 
producers would be better represented if 
the proposed change is made in that no 
producers from that county are presently 
on the Committee and their cultural 
practices differ from those in Dade 
County, which has always supplied Dis­
trict No. 1 members to the Committee.

All persons who desire to submit 
written data, views or arguments in con­
nection with this proposal may file the 
same in quadruplicate with the Hearing 
Clerk, Room 112A, U.S. Department of 
Agriculture, Washington, D.C. 20250, 
not later than the 30th day after publi­
cation. All written submissions made pur­
suant to this notice will be made avail­
able for public inspection at the office of 
the Hearing Clerk during regular busi­
ness hours (7 CFR 1.27(b)). The pro­
posal is as follows:
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§ 9 6 6 .1 6 0  R eestablishm ent o f  districts.
(a) Pursuant* to § 996.25 and the 

recommendation of the Florida Tomato 
Committee, the county of Broward (cur­
rently a portion of District No. 1) is re­
established as a part of District No. 2.

(b) Terms used in this section have 
the same meaning as when* used in said 
marketing agreement and this part.
(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674)

Dated: November 12, 1970.
F loyd F. H edlund, 

Director, Fruit and Vegetable 
Division, Consumer and Mar­
keting Service.

[F.R. Doc. 70-15463; Filed, Nov. 17, 1970; 
8:47 a.m.]

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE
Food and Drug Administration 

[ 21 CFR Part 191 1
LIQUID DRAIN CLEANERS CONTAIN­

ING 10 PERCENT OR MORE OF 
SODIUM AND/OR POTASSIUM 
HYDROXIDE

injury of the'esophagus from swallowing 
just the amount left in the cap or in an 
“empty” bottle.

Therefore, the Commissioner of Food 
and Drugs proposes that liquid drain 
cleaners containing more than 10 per­
cent of sodium and/or potassium hy­
droxide be classified as “banned hazard­
ous substances” within the meaning of 
section 2(q) (1) (B) of the Federal Haz­
ardous Substances Act because the 
aforementioned information indicates 
that the degree or nature of the hazard 
involved in the presence or use of such 
substances in or around the household 
is such that the objective of the protec­
tion of the public health and safety can 
be adequately served only by keeping 
such substances out of the channels of 
interstate commerce, unless such articles 
are packaged in containers so designed 
as to prevent children 5 years of age or 
younger from gaining access to the con­
tents of the package.

Accordingly, pursuant to provisions of 
that act (sec. 2(q) (1) (B), (2), 74 Stat. 
374, as amended 80 Stat. 1304-5; 15 
U.S.C. 1261) and of the Federal Food, 
Drug, and Cosmetic Act (sec. 701(e), 52 
Stat. 1055, as amended; 21 U.S.C. 
371(e)), and under authority delegated 
to the Commissioner (21 CFR 2.120), it 
is proposed that § 191.9(a) be amended 
by adding thereto a new subparagraph, 
as follows;

Proposed Listing as Banned 
Hazardous Substance

Through investigations by the Food 
and Drug Administration, from review 
of death certificates, and from other 
available information, the Commissioner 
of Food and Drugs has learned that 
liquid drain cleaners containing more 
than 10 percent of sodium and/or potas­
sium hydroxide have caused a large num­
ber of serious injuries and some deaths 
following accidental ingestion of these 
solutions by children. These injuries and 
deaths have occurred despite the fact 
that the labeling of such products is re­
quired to bear the word “poison” and 
other cautionary labeling. In 1969, 169 
accidental ingestions were reported to 
the Food and Drug Administration in­
volving such products. Of these, 51 re­
quired hospitalization.

Ingestion of such liquid drain cleaners 
has caused, among other things, acute 
injury due to corrosion and destruction 
of the esophageal wall and the stomach 
wall, which in turn may lead to medi- 
astinitis, peritonitis, and death. Shrink­
age of scars following damage to the wall 
of the esophagus and stomach may pro­
duce strictures causing partial or total 
obstruction to the passage of food and 
require prolonged medical and surgical 
treatment. The repeated operative pro­
cedures required for children with non- 
fatal injuries result in extensive physical 
and psychological trauma.

Experimental work in animals has 
shown that less than 1 teaspoonful of 
strong sodium hydroxide solution in con­
tact for a period of less than 3 seconds 
will produce full thickness destruction 
of the esophagus. Hence, no antidote 
would be of any value. Experience has 
shown that some people have sustained

§ 1 9 1 .9  B anned  hazardous substances.
(a) * * *
(4) Liquid drain cleaners containing 

10 percent or more by weight of sodium 
and/or potassium hydroxide; except that 
this subparagraph shall not apply to such 
liquid drain cleaners when packaged in 
containers so designed as to prevent chil­
dren 5 years of age or younger from gain­
ing access to the contents of the package. 

* * * * *
Interested persons may, within 30 days 

after publication hereof in the F ederal 
R egister, file with the Hearing Clerk, 
Department of Health, Education, and 
Welfare, Room 6-62, 5600 Fishers Lane, 
Rockville, Md. 20852, written comments 
(preferably in quintuplicate) regarding 
this proposal. Comments may be accom­
panied by a memorandum or brief in 
support thereof.

Dated: November 12,1970.
Charles C. Edwards, 

Commissioner of Food and Drugs.
[F.R. Doc. 70-15455; Filed, Nov. 17, 1970;

8 :47 a.m.]

FEDERAL COMMUNICATIONS 
COMMISSION

[ 47 CFR Part 73 1
[Docket No. 19091; FCC 70-1212]

TELEVISION BROADCAST STATIONS
Table of Assignments; State College, 

Pa.
In the matter of amendment of 

§ 73.606, Table of Assignments, Televi-

sion Broadcast Stations. (State College, 
Pa.), Docket No. 19091, RM-1564.

1. On February 4, 1970, TV Networks, 
Inc., a Pennsylvania corporation, filed a 
petition for rule making in which it re­
quested that UHF Channel 17 be as­
signed, on a short-spaced basis, to State 
College, Pa. On August 20, 1970, peti­
tioner filed a supplement to the petition 
requesting that UHF Channel 29 be as­
signed to State College, rather than 
Channel 17. The use. of Channel 17 is 
precluded in State College because of the 
“land mobile” spacing requirements re­
cently adopted in Docket No. 18261. Peti­
tioner states it will apply for the facility 
if the proposed channel is allocated to 
State College. Channel *55 is now as­
signed to this city; there is no commer­
cial assignment in the city or county.

2. The site proposed for use is approxi­
mately 9.5 miles northwest of State 
College and this site would meet all sepa­
ration requirements of the Commission’s 
rules, though it is very close to the mini­
mum separation from Channel 29 assign­
ments a t Buffalo, N.Y., and Philadelphia, 
Pa. No specific statements supporting or 
opposing the petition have been filed. The 
Association of Maximum Service Tele­
casters, Inc. (MST), responded to the 
original petition with an objection to a 
short-spaced Channel 17 operation, but 
stated that it would not oppose a Chan­
nel 17 assignment if it were used con­
sistent with the rules. I t  has not filed in 
relation to the new Channel 29 proposal.

3. Petitioner sets forth considerable 
economic and population data to support 
the need for additional television serv­
ice to Centre County, Pa., and the sur­
rounding area. Translator stations bring 
in the signals of Station WTPA, Harris­
burg, WJAC-TV, Johnstown and WGAL- 
TV, Lancaster, all in Pennsylvania. 
Station WFBG-TV, Altoona, provides an 
off-the-air Grade A signal to State Col­
lege and most of the Centre County and 
a Grade B signal to the remainder oi 
Centre County. The area also receives a 
Grade A signal from VHF educational 
Station WPSX-TV, Clearfield, Pa. 
(Channel *3).

4. Centre County, Pa., located in cen- 
ral Pennsylvania, is the fifth largest 
ounty in the State (1,115 square miles . 
»ennsylvania State University, with a 
969 main campus enrollment of 26,82 
itudents, is located in State College. P -  
ioner sets forth projected !97° Census 
igures of 35,900 in State College (includ- 
ng Beliefonte) with 107,900 persons m 
Centre County.

5. Retail and wholesale trade for 19b 
n Centre County amounted to $95 ® 
ion and $24.7 million, respectively^« 
revenues for certain selected se 
were $22.5 million for that year. Cash m 
;ome from crops and livestock was $ • 
million in 1965; in 1966, 90 manufactur 
ing plants employed 7.488 workers pay 
tng an estimated $39,525,000 in wages and 
salaries. In 1965, 455 residenti^ bu ldxng 
permits were issued and constructio 
work of over $12 million was d°™l 
Centre County has 180 churches, twohos 
pitals, three public libraries an P ® a 
and secondary school enrollment c* 
19,000 pupils. Its transportation needs 
or» mpt. hv three airports, two airlines,
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three bus lines, nine motor freight lines, 
and three railroads. There are four 
newspapers in the county, four AM and 
three PM radio stations.

6. Petitioner contends that this Chan­
nel 29 UHP assignment can be made 
under and is consistent with the UHP 
channel assignment policy because of the 
lack of a Grade A signal to certain por­
tions of Centre County, Pa., and because 
the assignment is consistent with all the 
spacing requirements of the Commis­
sion’s rules and policies. We believe that 
petitioner has set forth sufficient facts 
concerning service to the area and popu­
lation to warrant exploration of the pro­
posed assignment in a rule making pro­
ceeding.

7. Accordingly, pursuant to the au­
thority contained in sections 4(i), 303, 
and 307(b) of the Communications Act 
of 1934, as amended, it is proposed to 
amend the Table of Assignments in 
§ 73.606(b) of the Commission’s rules by 
assigning Channel 29, unreserved, to 
State College, Pa. We emphasize that the 
proposal is advanced only on the as­
sumption that the assignment will be 
used in compliance with our mileage 
separation rules.

8. Pursuant to applicable procedures 
set out in § 1.415 of the Commission’s 
rules, interested parties may file com­
ments on or before December 21, 1970, 
and reply comments on or before De­
cember 31, 1970. All submissions by 
parties to this proceeding or by persons 
acting on behalf of such parties must be 
made in written comments, reply com­
ments, or other appropriate pleadings.

9. In accordance with the provisions 
§1-419 of the Commission’s rules, an

original and 14 copies of all written 
comments, replies, pleadings, briefs, or 
other -documents shall be furnished the 
Commission.

Adopted: November 10, 1970.
Released: November 13,1970.

F ederal Communications 
Commission,1 

[seal] B en F. Waple,
Secretary.

[F.R. Doc. 70-15472; Piled, Nov. 17, 1970; 
8:48 a.m.]

I 47 CFR Parts 89, 91, 93 3
[Docket No. 19086; FCC 70-1205]

ex pa n d ed  use o f  n o n v o ic e
EMISSION

Notice of Proposed Rule Making
In the matter of expanded use of non- 

voice emission under Parts 89, 91, and 
iqodc he Commission’s rules, Docket No.
■f .6; petition of Dynacoustic Labora- 

Ric., seeking amendment of Parts 
, a.nd 93 of the Commission’s rules 
10 Permit use of tone signals, RM-1458.

Notice is hereby given of proposed 
me making in the above-entitled 

matters.
J :  Land mobile frequencies available 
under Parts 89, 91, and 93 of our rules

1 Commissioner Bartley absent.

have developed primarily for radiotele­
phony with tone signals or signaling de­
vices permitted when they are used 
solely to establish and maintain com­
munication between stations. In addi­
tion, the rules permit, on a limited basis, 
the use of nonvoice emissions for radio- 
teleprinter, tone paging and for certain 
types of alarming, remote control and 
telemetering functions all limited to 
certain frequencies and radio services. 
Many of these uses are on a secondary, 
noninterference basis to the primary 
telephone uses contemplated by the 
rules. In addition, the rules permit other 
emissions on a case-by-case basis, 
subject to special showings, but general 
use of nonvoice emissions in land 
mobile frequency bands is clearly not 
contemplated.

3. With increasing congestion on land 
mobile frequencies, interest is growing in 
the use of nonvoice techniques as a 
means of speeding up certain routine 
communications and thereby reducing 
on-the-air time. Nonvoice techniques 
appear to offer advantages over voice 
communications for certain specialized 
uses. Communications can be completed 
quickly and with an apparant reduction 
in the redundancy found in voice sys­
tems. In many radio services, cochannel 
sharing is required to conserve frequen­
cies and licensees are able to control 
interference by mutual cooperation by 
waiting for the channel to clear before 
transmitting. On the other hand, in non­
voice systems the act of switching on 
the receiver before transmitting may 
take as much or more time than the 
transmission itself and in busy systems 
such as those used for tone paging, 
monitoring is often neglected. T his can 
and does result in serious interference 
conflicts between voice and nonvoice 
systems. Further, nonvoice techniques 
permit the accomplishment of functions 
not economically achieved by voice 
methods. This can lead to increased 
usage and in some cases could result in 
increased channel congestion.

4. Dynacoustic Laboratories, Inc., asks 
us to amend our rules governing the Pub­
lic Safety Industrial and Land Transpor­
tation Services to permit the use of tone 
devices for signaling purposes. Petitioner 
believes that the use of tone signaling 
techniques on land mobile frequencies 
would enable users operating in so-called 
saturated channels to provide status re­
porting functions to reduce air time and 
increase the efficiency of utilization of 
the channel. To provide protection from 
nonvoice communications uses that 
might overwhelm other users, the fol­
lowing provision for nonvoice use is pro­
posed by petitioner:

Nothing herein shall be construed to pre­
vent the use of tones, or groups of tones, not 
exceeding 3 seconds in any one transmission, 
for communication.

5. If, by the use of non voice tech­
niques, land mobile users can improve 
the efficiency of their use of available 
frequencies and thereby reduce waiting 
times, our rules should encourage their 
use. The full implementation of nonvoice 
land mobile systems would be relatively

easy if we were providing new frequency 
space for this use. This is not the case, 
however, since nonvoice systems must 
share frequencies with voice systems and 
they will, in most cases, be operated in a 
radiotelephone environment. Absent con­
clusive evidence that the mixture of voice 
and nonvoice emissions will not result in 
serious and disruptive interference prob­
lems, and since additional exclusive fre­
quency space sufficient to meet antici­
pated requirements cannot be provided 
for this purpose, limitations on the use 
of nonvoice systems appear necessary. 
Such limitations can be revised if opera­
tional experience indicates that both sys­
tems can ‘ coexist, or developments 
indicate the desirability of phasing 
out radiotelephone use on specific 
frequencies.

6. Accordingly, we are proposing to 
amend our rules to permit nonvoice sys­
tems to operate on land mobile frequen­
cies on a secondary, noninterference 
basis to radiotelephone systems. Further, 
the length of any one transmission or 
report may not exceed 2 seconds. This 
should help to eliminate interference 
from devices that utilize excessive re­
dundancy. No limit will be placed on the 
number of nonvoice communications at 
this time, but pending further develop­
ments, such installations must be the 
secondary use; i.e. licensees must have a 
primary voice requirement. Further, 
since nonvoice techniques are expected to 
improve efficiency, we will not authorize 
an additional or separate frequency for 
this use. The rule changes we are pro­
posing are not intended to apply to land 
mobile telemetering,1 radioteleprinter,2 
radio facsimile or automatic vehicle lo­
cating systems (AVM)8 including those 
employing interrogation - transponder 
techniques. Rule changes to accommo­
date these devices are under considera­
tion in separate proceedings.

7. In planning for the implementation 
of extensive use of nonvoice communica­
tion techniques, we believe that the po­
tential advantages that can be achieved 
by standardization must be considered 
now. Tone devices have been used for 
many years to establish and maintain 
communication in mobile systems and 
many of these undoubtedly can be con­
verted to 'accomplish additional non­
voice functions. On the other hand, we 
have extensive use of digital techniques 
in remote control devices and digital de­
vices are widely used in the computer 
field.

We are proposing to standardize on the 
ASCII4 code for the transmission of non- 
voice instructions, canned messages and 
identification. Comments are sought con­
cerning the specific audio tones to be 
employed and whether audio-tone shift 
or audio-phase shift modulation should 
be adopted.

1 Industrial land mobile telemetering— 
Notice of Proposed Rule Making, Docket 
18924,35P.R. 12131.

2 Land mobile radioteleprinter—First Re­
port and Order, Docket 18108, 34 P.R. 1359.

8 Automatic vehicle locator—Notice of 
Inquiry, Docket 18302, 33 P.R. 12265.

4 American Standard Code for Information 
Interchange.
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8. The rule changes proposed will ap­
ply only to mobile service nonvoice sys­
tems and devices and will not affect the 
present rule provisions for secondary 
alarming or the use of any frequencies 
that have been specifically designated for 
F2, F9, A2, or A9 emissions. The rules will 
also apply only to frequencies below 950 
MHz, since multiplexed communication 
systems that include both voice and non­
voice emissions are normally authorized 
for point-to-point microwave systems 
operating in frequency bands above 950 
MHz. During the pendency of this rule 
making proceeding, developmental au­
thorizations will be considered where the 
uses are generally in accordance with our 
proposals; i.e. involve secondary use of a 
voice channel. All developmental author­
izations will, however, be expected to 
comply with the rules that may ulti­
mately be adopted as a result of this rule 
making proceeding.

9. The proposed amendments, as set 
forth below, are issued pursuant to the 
authority contained in sections 4(i) and 
303 of the Communications Act of 1934, 
as amended.

PROPOSED RULE MAKING
10. Pursuant to applicable procedures 

set forth in § 1.415 of the Commission’s 
rules, interested persons may file com­
ments on or before December 21, 1970, 
and reply comments on or before Decem­
ber 31,1970. All relevant and timely com­
ments and reply comments will be con­
sidered by the Commission before final 
action is taken in this proceeding. In 
reaching its decision, the Commission 
may also take into account other relevant 
information before it, in addition to the 
specific comments invited by this notice.

11. In accordance with the provision 
of § 1.419 of the Commission’s rules, an 
original and fourteen copies of all state­
ments, brief, or comments filed shall be 
furnished the Commission.

Adopted: November 10, 1970.
Released: November 13, 1970.

F ederal Communications 
Commission,5

[seal] B en F. W aple,
Secretary.

s Commissioner Bartley absent.

It is proposed to amend Parts 89, 91, 
and 93 in substance similar to the follow­
ing proposed amendment to § 89.105(d).

In § 89.105, paragraph (d) is amended 
by deleting the present text and substi­
tuting new paragraphs (d), (e), and (f) 
to read as follows:
§ 8 9 .1 0 5  T ypes o f  em ission .

*  *  *  *  *

(d) A2, F2, or F9 emission (audiofre­
quency tone shift or tone phase shift) 
may be authorized on a secondary non­
interference basis to radiotelephony. The 
maximum duration of any transmission 
shall not exceed 2 seconds.

(e) Other types of nonvoice emission 
may be authorized only where specific 
provision is included elsewhere in this 
chapter.

(f) Operational fixed stations operat­
ing on frequencies above 952 MHz may 
use F2 or F9 emissions for multiplexed 
carrier operation. A5 or F5 emission may 
be used where authorized bandwidth re­
quirements can be maintained.
[F.R. Doc. 70-15473; Filed, Nov. 17, 1970;

8:48 a.m.]

FEDERAL REGISTER, VOL. 35, NO. 224— WEDNESDAY, NOVEMBER 18, 1970



17749

Notices
DEPARTMENT OF THE INTERIOR

Bureau of Land Management 
CALIFORNIA

Notice of Partial Termination of Pro­
posed Withdrawal and Reservation 
of Lands

Notice of a Bureau of Land Manage­
ment, U.S. Department of the Interior 
application Riverside 2042, for with­
drawal and reservation of land for recre­
ation value in the California Desert, was 
published as F.R. Doc. No. 69-837 on 
pages 1080 and 1081 of the issue for 
Thursday, January 23, 1969. The appli­
cant agency has cancelled its application 
insofar as it affects the following de­
scribed land:

San  Bernardino Meridian  

T. 10 N., R. 2 E.,
Sec. 18, lots 1 and 2, W ^N E^, Ey2NW^.

Therefore, pursuant to the regulations 
contained in 43 CFR Part 2300 (formerly 
43 CFR Part 2311), such lands at 10 a.m. 
on December 4, 1970, will be relieved of 
the segregative effect of the above-men­
tioned application.

J. R. Penny, 
State Director.

[F.R. Doc. 70-15442; Piled, Nov. 17, 1970;
8:46 a.m.]

[Serial No. N-1574-A]

NEVADA
Notice of Proposed Amendment to 

Final Classification of Public Lands 
for Multiple-Use Management; 
Correction

November 10, 1970.
In F.R. Doc. 70-13903 appearing on 

page 16189 in the issue for Thursday, 
October 15,1970, the third line under the 
heading “Mount Diablo Meridian, Ne­
vada” now reading “Sec. 29, NE%, N*4
SE%.” should read “Sec. 29, NEJ4, NY* SEi/4.” /2

For the State Director.
Roll a E. Chandler, 

Manager, Nevada Land Office.
[F.R. Doc. 70-15443; Piled, Nov. 17, 1970; 

8:46 a.m.]

National Park Service 
GRAND CANYON NATIONAL PARK

Notice of Intention To Extend 
Concession Contract 

Pursuant to the provisions of section 
5 of the Act of October 9, 1965 (79 Stat. 
969; 16 U.S.C. 20), public notice is hereby 
given that thirty (30) days after the 
date of publication of this notice, the

Department of the Interior, through the 
Director of the National Park Service, 
proposes to extend the concession con­
tract with Emery C. Kolb, authorizing 
him to provide concession facilities and 
services for the public a t Grand Canyon 
National Park, Ariz., for a period of one 
(1) year from January 1, 1971, through 
December 31, 1971.

The foregoing concessioner has per­
formed its obligations under the expir­
ing contract to the satisfaction of the 
National Park Service, and therefore, 
pursuant to the Act cited above, is en­
titled to be given preference in the re­
newal of the contract and in the negotia­
tion of a new contract. However, under 
the Act cited above, the Secretary is 
also required to consider and evaluate 
all proposals received as a result of this 
notice. Any proposal to be considered 
and evaluated must be submitted within 
thirty (30) days after the publication 
date of this notice.

Interested parties should contact the 
Chief, Office of Concessions Manage­
ment, National Park Service, Washing­
ton, D.C. 20240, for information as to the 
requirements of the proposed contract.

Dated: November 5,1970.
Thomas Flynn,

Acting Director, 
National Park Service.

[F.R. Doc. 70-15446; Filed, Nov. 17, 1970; 
8:46 a.m.]

Office of the Secretary 
H. J. PECKHEISER

Statement of Changes in Financial 
Interests

In accordance with the requirements 
of section 710(b) (6) of the Defense Pro­
duction Act of 1950, as amended, and 
Executive Order 10647 of November 28, 
1955, the following changes have taken 
place in my financial interests during 
the past 6 months:

(1) None.
(2) None.
(3) None.
(4) None.
This statement is made as of Octo­

ber 15, 1970.

merce and the Department of the In­
terior regarding rules for allocation of 
quotas of watches and watch movements 
for the calendar year 1971 among pro­
ducers located in the Virgin Islands and 
Guam, see F.R. Doc. 70-15596, Depart­
ment of Commerce, infra.

DEPARTMENT OF COMMERCE
Maritime Administration

AMERICAN PRESIDENT LINES, LTD.
Notice of Application for Approval of 

Certain Cruises
Notice is hereby given that American 

President Lines, Ltd., has applied for ap­
proval, pursuant to section 613 of the 
Merchant Marine Act, 1936, as amended,
of the following 
President Wilson”

Approximate 
Cruise Dates 

Dec. 14, 1971-Dec. 
28,1971.

Dec. 29, 1971-Jan.
10.1972.

Jan. li;  1972-Mar.
20.1972.

cruises with the “SS

Itinerary
San Francisco, Los An­

geles, Honolulu, Na- 
wiliwili, L a h a 1 n a , 
Hilo, San Francisco.

San Francisco, Los An­
geles, Honolulu, San 
Francisco.

San Francisco, Los An­
geles, Papeete, Pago 
Pago, Suva, Auck­
land, Sydney, Port 
Moresby, Bali, Singa­
pore, Bangkok, Hong 
Kong, San Fernando, 
Manila, Yap, Hono­
lulu, San Francisco.

Any person, firm or corporation having 
any interest within the meaning of sec­
tion 613 of the Merchant Marine Act, 
1936, as amended, in the foregoing who 
desires to offer data, views, or argu­
ments, should submit the same in writ­
ing, in triplicate, to the Secretary, Mari­
time Subsidy Board, Washington, D.C. 
20235, by close of business on Novem­
ber 30,1970.

In the event an opportunity to present 
oral argument is also desired, specific 
reason for such request should be in­
cluded. The Maritime Subsidy Board will 
consider tlièse comments and views and 
take such action with respect thereto as 
in its discretion it deems warranted.

Dated: October 26,1970. Dated: November 13,1970.
H .  J .  PECKHEISER.

[F.R. Doc. 70-15468; Filed, Nov. 17, 1970; 
8:48 a.m.]

WATCHES AND WATCH MOVEMENTS
Rules for Allocation of Quotas for 

Calendar Year 1971 Among Pro­
ducers Located in the Virgin Islands 
and Guam

By order of the Maritime Subsidy 
Board/Maritime Administration.

James S. Dawson, Jr., 
Secretary.

[F.R. Doc. 70-15512; Filed, Nov. 17, 1970; 
8:51 a.m.]

WAR RISK INSURANCE 
Binders After September 7, 1970

Cross Reference: For a document 
issued jointly by the Department of Com­

In F.R. Doc. 70-11535 appearing in the 
Federal Register issue of August 29,1970
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(35 F .R. 13802), notice (herein called 
“Original Notice”) was given regarding 
the status of outstanding binders.

Title XII, War Risk Insurance, of the 
Merchant Marine Act, 1936, as amended 
(46 U.S.C. 1281-1293) expired on Sep­
tember 7,1970, and was reinstated effec­
tive October 21,1970, for a period which 
expires September 7, 1975, by operation 
of section 34 of Public Law 91-469, ap­
proved October 21,1970.

Therefore, notice is hereby given that 
effective as of 4 p.m. October 21, 1970, 
G.m.t. (noon, e.d.s.t.), all interim binders 
in effect on September 7, 1970, as 
amended by the original notice were re­
instated and made effective.

Notice is also given that said binders as 
amended by the original notice, are 
hereby further amended by deleting the 
paragraph reading:

This binder shall automatically expire at 
midnight, December 7, 1970, G.m.t. unless 
insurance hereunder has attached prior to 
that date.
and inserting in lieu thereof the fol­
lowing:

This binder shall automatically expire at 
midnight, February 7, 1971, G.m.t. unless 
insurance hereunder has attached prior to 
that date.

By order of the Maritime Adminis­
trator.

Dated: November 10, 1970.
James S. D awson, Jr., 

Secretary.
[F.R. Doc. 70-15511; Filed, Nov. 17, 1970;

8:51 a.m.]

National Oceanic and Atmospheric 
Administration

LOANS TO COMMERCIAL FISHERMEN
Intent To Request Proposals for Master 

Hull Policies
N ovember 12, 1970.

Under the terms of the mortgages 
utilized in connection with loans to com­
mercial fishermen authorized in section 
4 of the Fish and Wildlife Act of 1956, 
as amended (16 U.S.C. 742c) and Reor­
ganization Plan No. 4 of 1970 (35 F.R. 
15627), a mortgagor is required to obtain, 
among other things, hull insurance satis­
factory to the Secretary of Commerce. 
Some of the basic requirements as re­
spects the hull insurance coverage are 
that (a) the United States of America be 
the sole loss payee; (b) the vessel be in­
sured for its full commercial value but in 
no event less than 110 percent of the out­
standing balance of the note secured by 
the mortgage; and (c) the policy contain 
satisfactory Inchmaree and Breach of 
Warranty Clauses. In the past, as a serv­
ice to our borrowers and to potential bor­
rowers, the interested public was notified 
that the Commercial Fishermen’s Inter- 
Insurance Exchange had a Master Hull 
Policy which, both in form and sub­
stance, met the requirements of our 
mortgage. This notice was merely infor­
mational and did not require the utiliza­
tion of said Master Hull Policy. This

Master Hull Policy expires on January 1, 
1971.

The National Marine Fisheries Service 
in fulfilling its obligations under the Fish 
and Wildlife Act of 1956, as amended, 
and Reorganization Plan No. 4 of 1970, 
desires to again notify the interested 
public of the existence of any Master 
Hull Policies which may be available to 
commercial fishing vessel owners or op­
erators whose vessels serve as collateral 
for fisheries loans. The name of any 
qualifying insurance company submit­
ting a Master Hull Policy, found accept­
able for use in connection with the 
National Marine Fisheries Service lend­
ing program, will be placed in an in­
formational release along with the ap­
plicable premium charges. While this re­
lease will be distributed to the interested 
public there will be no compulsion that 
a borrower utilize any Master Hull Policy 
listed in such release.

Notice is hereby given of the intent 
to issue a request for such proposals. 
Interested persons may submit written 
comments, suggestions or objections with 
respect to this request for proposals to 
the Director, National Marine Fisheries 
Service, Department of Commerce, In­
terior Building, Washington, D.C. 20235, 
by December 15, 1970.

P hilip M. R oedel, 
Director.

[F.R. Doc. 70-15445; Filed, Nov. 17, 1970;
8:46 a.m.]

Office of the Secretary 
WATCHES AND WATCH MOVEMENTS
Rules for Allocation of Quotas for 

Calender Year 1971 Among Pro­
ducers Located in the Virgin Islands 
and Guam

On August 8,1970, the Departments of 
Commerce and the Interior published a 
joint notice of proposed rule making un­
der Public Law 89-805, setting out the 
proposed formula for allocation of 1971 
watch quotas among producers located in 
the Virgin Islands and Guam (35 F.R. 
12677). Interested parties were invited 
to participate in the proposed rule mak­
ing by submitting their written views 
within 30 days from the filing date of the 
notice of proposed rule making with the 
F ederal R egister.

The Departments have reviewed care­
fully the comments received and have 
concluded that the proposed rules should 
not be changed or modified in substance. 
Accordingly, the following rules shall be 
effective as of the date of filing with the 
F ederal R egister.

S ection 1. Upon effective date of these 
rules, or as soon thereafter as practi­
cable, each watch producer located in 
the Virgin Islands and Guam which re­
ceived a duty-free watch quota alloca­
tion for calendar year 1970, will receive 
an initial quota allocation for calendar 
year 1971 equal to 50 percent of the num­
ber of watch units assembled by such 
firm in the particular territory and en­
tered duty-free into the customs terri­
tory of the United States during the first

10 months of calendar year 1970, or 5,000 
units, whichever is greater.

Sec. 2. Each firm to which an initial 
quota has been allocated pursuant to 
section 1 hereof must, on or before 
April 1, 1971, have assembled and en­
tered duty-free into the customs terri­
tory of the United States at least 30 per­
cent of its initial quota allocation. Any 
firm failing to enter duty-free into the 
customs territory of the United States 
on or before April 1, 1971, a number of 
watch units assembled by it in a par­
ticular territory equal to, or greater 
than, 30 percent of the number of units 
initially allocated to such firm for duty­
free entry from that territory will, upon 
receipt of a show cause order from the 
Departments, be given an opportunity, 
within 30 days from such receipt, to show 
cause why the duty-free quota which 
it would otherwise be entitled to receive 
should not be canceled or reduced by 
the Departments. Such a show cause 
order may also be issued whenever there 
is reason to believe that shipments 
through December 31, 1971, by any firm 
under the quota allocated to it for cal­
endar year 1971 will be less than 90 
percent of the number of units allocated 
to it. Upon failure of any such firm to 
show good cause, deemed satisfactory by 
the Departments, why the remaining, 
unused portion of the quota to which it 
would otherwise be entitled should not 
be canceled or reduced, said remaining, 
unused portion of its quota shall be 
either canceled or reduced, whichever is 
appropriate under the show cause or­
der. In the event of a quota cancellation 
or reduction under this section, the De­
partments will promptly reallocate the 
quota involved, in a manner best suited 
to contribute to the economy of the ter­
ritories, among the remaining firms: 
Provided however, That if in the judg­
ment of the Departments it is appropri­
ate, competitive bids from new firms 
may, in lieu of such reallocation, be in­
vited for any part or all of any unused 
portions of quotas remaining unallocated 
as a result of cancellation or reduction 
hereunder. Every firm to which a quota 
is granted is required to file a report on 
April 15, July 15, and on October 15, of 
each year covering the periods January 1 
to March 31, April 1 to June 30, and 
July 1 to September 30, respectively, via 
registered mail on Form BDSAF-844, 
copies of which will be forwarded to 
each firm at its territorial address of 
record at least 15 days prior to the re­
quired reporting date. Copies of this 
form may also be obtained from the Sci­
entific and Business Equipment Division, 
Bureau of Domestic Commerce, U.S. De­
partment of Commerce, Washington, 
D.C. 20230. Form BDSAF-844 will pro­
vide the Departments with information 
regarding the firm’s watch movement as­
sembly operation in the insular posses­
sions. Such information may include the 
status of beginning and ending finished 
watch movement and component parts 
inventories, scheduled delivery dates and 
number of watch movement parts and 
components ordered, number of watch 
movements assembled, number of watch
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movements entered into the customs ter­
ritory of the United States, and a list 
of confirmed orders for shipment of fin­
ished watch movements into the customs 
territory of the United States prior to 
December 31, 1971.; Each firm to which 
a quota is granted will also report on 
Form BDSAF-844 any change in owner­
ship and control of the firm which has 
occurred subsequent to the filing of an 
application for a watch quota on Form 
BDSAF-764 (see section 8, below).

Sec. 3. (Virgin Islands only.) The an­
nual quotas for calendar year 1971 for 
the Virgin Islands will be allocated as 
soon as practicable after April 1, 1971, 
on the basis of (1) the number of units 
assembled by each firm in the territory 
and entered by it duty-free into the cus­
toms territory of the United States dur­
ing calendar year 1970, (2) the total dol­
lar amount of wages subject to FICA 
taxes paid by such firm in the territory 
during calendar year 1970 to persons 
whose pay was attributable to its Head- 
note 3(a) watch assembly operation, and 
(3) the total combined net dollar 
amount of income taxes, gross receipts 
taxes, trade and excise taxes and cus­
toms duties (on imports into the terri­
tory of watch parts and watch compo­
nents, attributable to its Headnote 3(a) 
watch assembly operation) applicable to 
its calendar year 1970 Headnote 3(a) 
watch assembly operation, irrespective 
of whether such taxes are partially or 
fully exempt by the territorial govern­
ment. In making allocations under this 
formula, an equal weight of 40 percent 
will be assigned to production and ship­
ment history and to wages subject to 
FICA taxes, and a weight of 20 percent 
will be assigned to the combined net dol­
lar amount of the four above stated taxes 
applicable to calendar year 1970 Head- 
note 3(a) watch assembly operations. 
The addition to the allocation formula 
for calendar year 1971 of 20 percent for 
the specified taxes is expected to dis­
tribute the available quota among watch 
assembly firms on a basis which more 
adequately reflects their respective con­
tributions to the economic development 
of the territory.

Sec. 4. (Virgin Islands only.) In the 
determination of watch quota allocations 
for calendar year 1971, the Departments 
propose to take into account and make 
appropriate adjustments for any new 
entrant or entrants to whom a watch 
quota allocation was made during calen­
dar year 1970 pursuant to section 4 of 
the Rules for Allocation of Watch Quotas 
for Calendar Year 1970 (35 F.R. 603-605, 
Jan. 16, 1970), and who would not have 
a full year’s operation as a basis for 
computation of a quota for calendar 
year 1971.

Sec. 5. (Guam only.) The annus 
quotas for calendar year 1971 for Guar 
will be allocated as soon as practicabl 
after April l, 1971, on the basis of th 
number of units assembled by each firr 
m the territory and entered by it duty 
tree into the customs territory of th 
united States during calendar year 197C 
and the total dollar amount of wage 
subject to FICA taxes paid by such firn 
pi the territory during calendar yea

1970 to persons whose pay was attributa­
ble to its Headnote 3(a) watch assembly 
operation. In making allocations under 
this formula, equal weight will be as­
signed to production and shipment his­
tory and to wages subject to FICA taxes.

Sec. 6. For purposes of allocating 
watch quotas for calendar year 1971“ 
under sections 3, 4, and 5 above, any 
watches or watch movements shipped 
from the Virgin Islands or Guam during 
calendar year 1970 for duty-free entry 
into the customs territory of the United 
States against a firm’s 1970 watch quota, 
and which were lost prior to admission 
into the customs territory of the United 
States, shall nevertheless be considered 
as having been entered into the customs 
territory for purposes of quota fulfill­
ment: Provided, That the Departments 
have been satisfied that shipment was in 
fact made but lost prior to admission 
into the customs territory.

Sec. 7. Application forms will be 
mailed to recipients of initial quota al­
locations as soon as practicable and must 
be filed with the Departments on or be­
fore January 31, 1971. All data required 
must be supplied as a condition for an­
nual allocations and are subject to veri­
fication by the Departments. In order 
to accomplish this verification it will be 
necessary for representatives of the De­
partments to meet with appropriate of­
ficials of quota recipients in the insular 
possessions in order to have access to 
company records. Representatives of the 
Departments plan to perform this verifi­
cation beginning on or about Febru­
ary 15, 1971, in Guam and beginning on 
or about March 1, 1971, in the Virgin 
Islands, and will contact each firm locally 
regarding the verification of its data.

Sec. 8. The rules restricting transfers 
of duty-free quotas issued on January 29, 
1968, and published in the Federal Reg­
ister on January 31, 1968 (33 F.R. 2399), 
are hereby incorporated by reference as 
applicable to transfers of quotas issued 
during calendar year 1971 except that 
detailed reporting of ownership and con­
trol will be reported on an annual basis 
on Form BDSAF-764 at the time the 
firm applies for an annual duty-free 
watch quota for calendar year 1971. Sub­
sequent change in ownership and control 
will be reported on April 15, July 15, and 
October 15, 1971, on Form BDSAF-844, 
required in section 2 above.

Any interested party has the right to 
petition for the amendment or repeal of 
the foregoing rules and may seek relief 
from the application of any of their 
provisions upon a showing of good cause 
under the procedures relating to reviews 
by the Secretaries of Commerce and the 
Interior which were published in the 
Federal Register on November 17, 1967 
(32 F.R. 15818).

Dated: November 16, 1970.
Walter A. Hamilton,

Deputy Assistant Secretary, 
Department of Commerce.

■ Harrison Loesch, 
Assistant Secretary for Public 

Land Management, Depart­
ment of the Interior.

[F.R. Doc. 70-15596; Filed, Nov. 17, 1970;
8:52 ajn.]

DEPARTMENT OF 
TRANSPORTATION

Federal Railroad Administration 
[FRA-Petitions-Nos. 17 and 19]

AMERICAN SHORT LINE RAILROAD 
ASSOCIATION ET AL.

Petition for Exemption From Hours of 
Service Requirements

Petition of the American Short Line 
Railroad Association et al., for exemp­
tion from the hours of service require­
ments in Public Law 91-169.

The hearing in this proceeding which 
was set for November 23, 1970 by notices 
served October 8, 1970, and November 2, 
1970 is hereby postponed.

The hearing will now be held on De­
cember 1, 1970, at 9:30 a.m., e.s.t., in 
conference room 4432, Nassif Building, 
400 Seventh Street SW., Washington, 
D.C.

Issued this 12th day of November 1970 
in Washington, D.C.

Robert R. Boyd, 
Director, Office o f Hearings 

and Proceedings, and Hearing 
Examiner.

[F.R. Doc. 70-15469; Filed, Nov. 17, 1970; 
8:48 a.m.]

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE

Social and Rehabilitation Service
CONFORMITY OF PUBLIC ASSIST­

ANCE PLAN OF STATE OF CON­
NECTICUT WITH SOCIAL SECURITY 
ACT

Notice of Hearing
Notice is hereby given that the place 

for the resumption of the hearing for the 
Connecticut State Welfare Department 
set forth in the notice of hearing pub­
lished in the Federal Register, Octo­
ber 7, 1970 (35 F.R. 15773), has been 
changed to New England Life Hall, 225 
Clarendon Street, Boston, Mass.

Dated: November 16,1970.
John D. Twiname, 

Administrator, Social and 
Rehabilitation Service.

[F.R. Doc. 70-15604; Filed, Nov. 17, 1970; 
9:37 a.m.]

DEPARTMENT OF AGRICULTURE
Agricultural Stabilization and 

Conservation Service
WHEAT

Notice of Postponement of Marketing 
Quota Referendum for 1971 Crop 
Notice of a marketing quota referen­

dum for the 1971 crop of wheat to be
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held during the period October 12 to 15, 
1970, each inclusive, was given in the 
F ederal R egister of October 3, 1970 (35 
F.R. 15452). By legislation enacted Oc­
tober 14, 1970 (Public Law 91-455), the 
time for conducting the marketing quota 
referendum on the 1971 crop of wheat 
was extended to not later than 30 days 
after adjournment sine die. of the sec­
ond session of the 91st Congress. Pur­
suant to said legislation, the referendum 
is postponed to such later period or date 
as may hereafter be designated.

Signed at Washington, D.C., Novem­
ber 10,1970.

Clifford M. Hardin, 
Secretary.

[F.R. Doc. 70-15464; Filed, Nov. 17, 1970;
> 8:47 a.m.]

ATOMIC ENERGY COMMISSION
[Docket No. 50-238]

MARITIME ADMINISTRATION AND 
FIRST ATOMIC SHIP TRANSPORT INC.

Notice of Issuance of Amendment 
Transferring Facility License

The Atomic Energy Commission (the 
Commission) has issued Amendment No. 
7 to Facility License No. NS-1. The 
license presently authorizes First Atomic 
Ship Transport Inc. (FAST) to operate 
the pressurized water nuclear reactor 
facility aboard the Nuclear Ship “Savan­
nah” (the “Savannah”) a t steady-state 
power levels up to a maximum of 80 
thermal megawatts under a Bareboat 
Charter Agreement with the Maritime 
Administration (MARAD), the owner 
of the ship. By application of Septem­
ber 4, 1970, as supplemented September 
18 and October 20, 1970, MARAD sought 
the transfer of the license from FAST 
to MARAD and the extension of the 
license for a period of 15 years. MARAD 
proposes to use substantially the same 
operating staff responsible for the facil­
ity while operated by FAST, and to exe­
cute a Service Agreement with American 
Export Isbrandtsen Lines for operation 
of the facility. The only change in staff­
ing proposed is the substitution of 
MARAD shore staff for the FAST shore 
staff.

The Commission has found that:
a. MARAD is qualified to be the holder 

of the license;
b. The transfer of the license is other­

wise consistent with applicable provi­
sions of law, regulations, and orders 
issued by the Commission pursuant 
thereto; and

c. Prior public notice of proposed is­
suance of this license amendment is not 
necessary in the public interest since the 
operation of the reactor in accordance 
with the terms of the license, as 
amended, does not involve significant 
hazards considerations different from 
those previously evaluated.

The Commission has also made the 
additional findings required by the Act 
and the Commission’s regulations which 
are set forth in the amendment, and has

concluded that the issuance of the 
amendment transferring and extending 
the license will not be inimical to the 
common defense and security or to the 
health and safety of the public.

This amendment for transfer of Facil­
ity License No. NS-1 is effective as of the 
date of issuance, and FAST’s interest in 
the license is considered terminated.

Within fifteen (15) days from the date 
of publication of the notice in the F ed­
eral R egister, the applicant may file a 
request for a hearing and any person 
whose interest may be affected by this 
proceeding may file a petition for leave 
to intervene. Requests for a hearing and 
petitions to intervene shall be filed in 
accordance with the Commission’s rules 
of practice in 10 CFR Part 2. If a request 
for a hearing or a petition for leave to 

% intervene is filed within the time pre- 
* scribed in this notice, the Commission 

will issue a notice of hearing or an 
appropriate order.

For further details with respect to this 
amendment, see (1) MARAD’s applica­
tion for license transfer and extension 
dated September 4, 1970, and supple­
ments thereto dated September 18 and 
October 20, 1970, (2) the amendment to 
the facility license with revised Techni­
cal Specifications, and (3) the related 
Safety Evaluation by the Division of 
Reactor Licensing, which are available 
for public inspection at the Commis­
sion’s Public Document Room at 1717 
H Street NW., Washington, D.C. Copies 
of items (2) and (3) above may be ob­
tained upon request sent to the U.S. 
Atomic Energy Commission, Washing­
ton, D.C. 20545, Attention: Director, 
Division of Reactor Licensing.

Dated at Bethesda, Md., this 9th day 
of November 1970.

For the Atomic Energy Commission.
F rank S chroeder,

Acting Director, 
Division of Reactor Licensing.

[F.R. Doc. 70-15447; Filed, Nov. 17, 1970;
8:46 a.m.]

[Dockets Nos. 50-338, 50-339]

VIRGINIA ELECTRIC AND POWER CO.
Notice of Availability of Detailed 

Statement on Environmental Con­
siderations
Pursuant to the National Environ­

mental Policy Act of 1969 and to the 
Atomic Energy Commission’s regulations 
in 10 CFR Part 50, notice is hereby given 
that a document entitled “Detailed 
Statement on the Environmental Con- 

. siderations by the Division of Reactor 
Licensing, U.S. Atomic Energy Commis­
sion, Related to the Proposed Construc­
tion of North Anna Power Station, Units 
1 and 2 by Virginia Electric and Power 
Co.,” is being placed in the following 
locations where it will be available for 
inspection by members of the public: The 
Commission’s Public Document Room, 
1717 H Street NW., Washington, D.C., 
the Office of the Chairman of the Board 
of Supervisors, Louisa County Court­
house, Louisa, Va., and the Office of the

Clerk of Court, Orange County Court­
house, Orange, Va.

A public hearing on the application of 
Virginia Electric and Power Co. for con­
struction permits for North Anna Power 
Station, Units 1 and 2, is scheduled to 
begin on November 23, 1970, in Louisa, 
Va.

Copies of (1) Virginia Electric and 
Power Co’s, letter, dated June 17, 1970, 
with environmental information, and 
(2) comments received from Federal 
agencies, along with the applicant’s 
response to these comments, which are 
contained in Virginia Electric and Power 
Co’s, letter, dated September 29, 1970, 
also are available a t the above location. 
The response from the State of Virginia 
is appended to the statement. Single 
copies of the statement and items (1) 
and (2) above may be obtained by writ­
ing to the Director, Division of Reactor 
Licensing, U.S. Atomic Energy Commis­
sion, Washington, D.C. 20545.

Dated at Bethesda, Md., this 16th day 
of November 1970.

For the Atomic Energy Commission.
P eter A. Morris, 

Director,
Division of Reactor Licensing.

[F.R. Doc. 70-15340; Filed, Nov. 17, 1970;
8:52 a.m.]

CIVIL AERONAUTICS BOARD
[Docket No. 21866; Order 70-11-45]

ALLEGHENY AIRLINES, INC.
Order of Investigation and 

Suspension
Adopted by the Civil Aeronautics 

Board a t its office in Washington, D.C., 
on the 12th day of November 1970.

Proposals to specifically publish family 
fares, children’s fares, and clergy fares 
by Allegheny Airlines, Inc., Docket 21866.

By tariff revisions marked to become 
effective November 15,1970,1 and Decem­
ber 1, 1970,2 Allegheny Airlines, Inc. 
(Allegheny) » proposes to specifically pub­
lish family fares, children’s fares, and 
clergy fares. Presently these fares are 
stated by rule as a percentage of the 
applicable full adult regular fare.

Upon consideration of the tariff filings 
and all other relevant matters, the Board 
has determined that the proposals may 
be unjust or unreasonable, or unjustly 
discriminatory, or unduly preferential, 
or unduly prejudicial, or otherwise un­
lawful, and should be suspended. These 
tariff proposals are automatically under 
investigation in the Domestic Passenger 
Fare Investigation, Docket 21866. This 
action is consistent with the Board’s 
decision in Order 70-10-145 dated Octo­
ber 30, 1970, in which the Board sus­
pended family fares and children’s fares 
which were constructed on the same 
basis Allegheny here proposes.

1 Revisions to Allegheny’s Tariff CAB No. 
23.

2 Revisions to Airline Tariff Publishers, 
Inc., Agent, Tariff CAB Nos. 136 and 142.
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Accordingly, pursuant to the Federal 
Aviation Act of 1958, and particularly 
sections 204,403,404, and 1002 thereof:

It is ordered, That:
1. Pending hearing and decision by 

the Board, the fares and provisions de­
scribed in Appendix A hereto8 are sus­
pended and their use deferred to and 
including February 12, 1971, unless 
otherwise ordered by the Board, and that 
no changes be made therein during the 
period of suspension except by order or 
special permission of the Board; and

2. A copy of this order will be filed 
with the aforesaid tariffs and be served 
on Allegheny Airlines, Inc.

This order will be published in the 
Federal R egister.

By the Civil Aeronautics Board.4
[seal] Harry J . Zink ,

Secretary,
[F.R. Doc. 70-15505; Filed, Nov. 17, 1970;

8:50 a.m.]

[Docket No. 22572]

GERMANAIR BEDARFSLUFTFAHRT 
GESELLSCHAFT m.b.H & CO. KG

Notice of Postponement of Hearing
Notice is hereby given, pursuant to the 

provisions of the Federal Aviation Act of 
1958, as amended, that the hearing in the 
above-entitled proceeding now assigned 
to be held on December 1,1970, is hereby 
postponed to December 22, 1970, a t 10 
a.m., e.s.t., in Room 503, Universal Build­
ing, 1825 Connecticut Avenue NW., 
Washington, D.C. before the undersigned 
examiner.

Dated at Washington, D.C., Novem­
ber 13, 1970.

[seal] Edward T. S todola,
Hearing Examiner.

[F.R. Doc. 70-15504; Filed, Nov. 17, 1970; 
8:50 a.m.]

CIVIL SERVICE COMMISSION
DEPARTMENT OF COMMERCE

Notice of Title Change in Noncareer 
Executive Assignment

By notice of May 3, 1969, F.R. Doc. 
69-5358, the Civil Service Commission 
authorized the Department of Commerce 
to fill by noncareer executive assignment 
the position of Deputy Assistant Secre­
tary for International Trade and Finan­
cial Policy, in the Office of the Assistant 
Secretary for Domestic and International 
Business. This is notice that the title of 
this position is now being changed to

“Filed as part of the original document. 
^Dissenting statement of Vice Chairman 
wililland filed as part of the original docu-

Deputy Assistant Secretary for Inter­
national Economic Policy.

U nited S tates Civil S erv­
ice Commission,

[seal] J ames C. S pry,
Executive Assistant to 

the Commissioners.
[F.R. Doc. 70-15514; Filed, Nov. 17, 1970; 

8:51 a.m.]

DEPARTMENT OF JUSTICE
Notice of Grant of Authority To Make 

Noncareer Executive Assignment
Under authority of § 9.20 of civil 

service rule IX (5 CFR 9.20), the Civil 
Service Commission authorizes the De­
partment of Justice to fill by noncareer 
executive assignment in the excepted 
service the position of Deputy Director, 
Community Relations Service.

U nited S tates Civil S erv­
ice Commission,

[seal] J ames C. S pry,
Executive Assistant to 

the Commissioners.
[F.R. Doc. 70-15515; Filed, Nov. 17, 1970; 

8:51 a.m.]

DEPARTMENT OF JUSTICE
Notice of Revocation of Authority To 

Make Noncareer Executive Assign­
ment

Under authority of § 9.20 of Civil Ser­
vice Rule IX (5 CFR 9.20), the Civil Ser­
vice Commission revokes the authority 
of the Department of Justice to fill by 
noncareer executive assignment in the 
excepted service the position of Associ­
ate Director for Program Planning and 
Policy, Community Relations Service.

U nited S tates Civil S erv­
ice Commission,

[seal] James C. S pry,
Executive Assistant to 

the Commissioners.
[F.R. Doc. 70-15516; Filed, Nov. 17, 1970; 

8:51 a.m.]

OFFICE OF ECONOMIC OPPORTUNITY
Notice of Grant of Authority To Make 

Noncareer Executive Assignment
Under authority of § 9.20 of Civil Ser­

vice Rule IX (5 CFR 9.20), the Civil 
Service Commission authorizes the Office 
of Economic Opportunity to fill by non­
career executive assignment in the ex­
cepted service the position of Director, 
Economic Development Division, Office 
of Program Development.

United S tates Civil S erv­
ice Commission,

[seal] James C. S pry,
Executive Assistant to 

the Commissioners.
[F.R. Doc. 70-15517; Filed, Nov. 17, 1970; 

8:51 a.m.]

PHYSICIAN ASSISTANT, VA HOSPITAL, 
MUSKOGEE, ALA.

Manpower Shortage; Notice of Listing
Under the provisions of 5 U.S.C. 5723, 

the Civil Service Commission found a 
manpower shortage on September 11, 
1970, for two positions of Physician As­
sistant, GS-603-7, Veterans Administra­
tion Hospital, Muskogee, Ala. The finding 
is self-canceling when these two posi­
tions are filled.

Assuming other legal requirements are 
met, appointees to these two positions 
may be paid for the expense of travel and 
transportation to first post of duty.

U nited S tates Civil S erv­
ice Commission,

[seal] James C. S pry,
Executive Assistant to 

the Commissioners.
[F.R. Doc. 70-15513; Filed, Nov. 17, 1970; 

8:51 a.m.]

FARM CREDIT ADMINISTRATION
[Farm Credit Administration Order 739]

CERTAIN OFFICERS
Authority and Order of Precedence To 

Act as Deputy Governor and Direc­
tor of Production Credit Service 

November 12,1970.
1. In the event that the Deputy Gov­

ernor and Director of Production Credit 
Service, Farm Credit Administration, is 
absent or is not able to perform the duties 
of his office for any reason, the officer who 
is the highest on the following list and 
who is available to act is hereby au­
thorized to exercise and perform all func­
tions, powers, authority, and duties per­
taining to the office of Deputy Governor 
and Director of Production Credit 
Service:

(1) Julius H. Porter, Assistant Director, 
Production Credit Service.

(2) Lee R. Brobst, Assistant Director, Pro­
duction Credit Service.

(3) John F. Hudson, Jr., Chief, Fiscal and 
Operations Division, Production Credit 
Service.

2. This order shall be and become ef­
fective on the date above written and 
supersedes Farm Credit Administration 
Order No. 736 (35 F.R. 12299).

E. A. Jaenke, 
Governor,

Farm Credit Administration.
[F.R. Doc. 70-15454; Filed, Nov. 17, 1970;

8:46 a.m.]

FEDERAL RESERVE SYSTEM
AMERICAN BANK AND TRUST CO.
Order Approving Application for 

Approval of Consolidation of Banks
There has come before the Board of 

Governors, pursuant to the Bank Merger
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Act (12 U.S.C. 1828(c)), an application 
by American Bank and Trust Co., Lan­
sing, Mich., a State member bank of the 
Federal Reserve System, for the Board’s 
prior approval of the consolidation of 
that bank with The National Bank of 
Eaton Rapids, Eaton Rapids, Mich. 
Notice of the proposed consolidation, in 
form approved by the Board, has been 
published pursuant to said Act.

Upon consideration of all relevant 
material in the record, including reports 
received pursuant to the Act on the 
competitive factors involved in the pro­
posed consolidation, in the light of the 
factors set forth in said Act,

It is hereby ordered, For the reasons 
set forth in the Board’s statement1 of 
this date, that said application be and 
hereby is approved: Provided, That said 
consolidation shall not be consummated 
(a) before the 30th calendar day follow­
ing the date of this order or (b) later 
than 3 months after the date of this order 
unless such period is extended for good 
cause by the Board or by the Federal 
Reserve Bank of Chicago pursuant to 
delegated authority.

By order of the Board of Governors,2 
November 9, 1970.

[seal] K enneth A. Kenyon,
' Deputy Secretary.

[F.R. Doc. 70-15467: Filed, Nov. 17, 1970;
8:47 a.m.]

FEDERAL OPEN MARKET COMMITTEE
Current Economic Policy Directive
In accordance with § 271.5 of its Rules 

Regarding Availability of Information, 
there is set forth below the Committee’s 
Current Economic Policy Directive issued 
at its meeting held on August 18, 1970.*

The information reviewed at this meeting 
suggests that real economic activity, which 
edged up slightly in the second quarter after 
declining appreciably earlier in the year, may 
be expanding somewhat further. Prices and 
wage rates generally are continuing to rise at 
a rapid pace. However, improvements in 
productivity appear to be slowing the rise 
in costs, and some major price measures are 
showing moderating tendencies. Credit 
demands in securities markets have con­
tinued heavy, and interest rates have shown 
mixed changes since mid-July after declin­
ing considerably in preceding weeks. Some

1 Filed as part of the original document. 
Copies available upon request to the Board of 
Governors of the Federal Reserve System, 
Washington, D.C. 20551, or to the Federal 
Reserve Bank of Chicago. Dissenting State­
ment of Governors Robertson, Maisel, and 
Brimmer filed as part of the original docu­
ment and available upon request.

2 Voting for this action: Chairman Burns 
and Governors Mitchell, Daane, and Sherrill. 
Voting against this action: Governors 
Robertson, Maisel, and Brimmer.

* The Record of Policy Actions of the 
Committee for the meeting of Aug. 18, 1970, 
is filed as part of the original document. 
Copies are available on request to the Board 
of Governors of the Federal Reserve System, 
Washington, D.C. 20551.

uncertainties persist in financial markets, 
particularly in connection with market in­
struments of less than prime grade. In July 
the money supply rose moderately on average 
and bank credit expanded substantially. 
Banks increased holdings of securities and 
loans to finance companies, some of which 
were experiencing difficulty in refinancing 
maturing commercial paper. Banks sharply 
expanded their outstanding large-denomina­
tion CD’s of short maturity, for which rate 
ceilings had been suspended in late June, 
and both banks and nonbank thrift institu­
tions experienced large net inflows of con­
sumer-type time and savings funds. The 
overall balance of payments remained in 
heavy deficit in the second quarter, despite 
a sizable increase in the export surplus. In 
July the official settlements deficit con­
tinued large, but there apparently was a 
marked shrinkage in the liquidity deficit. In 
light of the foregoing developments, it is 
the policy of the Federal Open Market Com­
mittee to foster financial conditions conduc­
tive to orderly reduction in the rate of in­
flation, while encouraging the resumption of 
sustainable economic growth and the at­
tainment of reasonable equilibrium in the 
country’s balance of payments.

To implement this policy, the Committee 
seeks to promote some easing of conditions 
in credit markets and somewhat greater 
growth in money over the months ahead 
than occurred in the second quarter, while 
taking account of possible liquidity prob­
lems and allowing bank credit growth to re­
flect any continued shift of credit flows from 
market to banking channels. System open 
market operations until the next meeting 
of the Committee shall be conducted with a 
view to maintaining bank reserves and money 
market conditions consistent with that ob­
jective, taking account of the effects of other 
monetary policy actions.

By prder of the Federal Open Market 
Committee, November 9, 1970.

Arthur L. Broida, 
Deputy Secretary.

[F.R. Doc. 70-15448; Filed, Nov. 17, 1970;
8:46 a.m.]

LONG ISLAND TRUST CO.
Order Approving Merger of Banks
In the matter of the application of 

Long Island Trust Co., Garden City, N.Y., 
for approval of merger with Seaside 
Bank, Westhampton Beach, N.Y.

There has come before the Board of 
Governors, pursuant to the Bank Merger 
Act (12 U.S.C. 1828(c)), an application 
by Long Island Trust Co., Garden City, 
N.Y. (Long Island Trust), a State mem­
ber bank of the Federal Reserve System, 
for the Board’s prior approval of the 
merger of that bank and Seaside Bank, 
Westhampton Beach, N.Y., under the 
charter and name of Long Island Trust. 
As an incident to the merger, the sole 
office of Seaside Bank would become a 
branch of the resulting bank. Notice of 
the proposed merger, in form approved 
by the Board, has been published pur­
suant to said Act.

In accordance with the Act, the Board 
requested reports on the competitive 
factors involved from the Attorney Gen­
eral, the Comptroller of the Currency, 
and the Federal Deposit Insurance Cor­

poration. The Board has considered all 
relevant material contained in the rec­
ord in the light of the factors set forth in 
the Act, including the effect of the pro­
posal on competition, the financial and 
managerial resources and prospects of 
the banks concerned, and the conven­
ience and needs of the communities to 
be served, and finds that:

Long Island Trust, with deposits of 
$242 million, is the second largest of 11 
banks headquartered in Nassau County, 
where it operates 13 branch offices ; its 
remaining seven offices are situated in 
Suffolk County. (All banking data are as 
of June 30,1970.) Seaside Bank, deposits 
$11 million, operates its only office in 
Westhampton Beach, Suffolk County. In 
terms of deposits held, it ranks 15th 
of 16 banks located in the county. The 
closest offices of Long Island Trust and 
Seaside Bank are about 30 miles apart, 
and there is no significant competition 
existing between them. It appears that 
no substantial amount of potential com­
petition would be foreclosed by the mer­
ger, because of the size of Seaside Bank 
and due to the restrictions placed on 
branching by State laws. Consummation 
of the proposed transaction would not 
result in concentration levels being sig­
nificantly increased on a local or state­
wide basis.

Based upon all the facts revealed in 
the record, the Board concludes that the 
merger would not have an adverse effect 
on competition in any relevant area. Con­
summation of the merger would provide 
customers of Seaside Bank with more 
convenient access to certain banking 
services, which are now available to them 
only from banks located several miles 
from Westhampton Beach; these con­
siderations lend weight toward approval 
of thé transaction. Considerations relat­
ing to the financial condition, manage­
ment and prospects of Long Island Trust, 
Seaside Bank, and the resulting Bank 
are consistent with approval of the ap­
plication. I t  is the Board’s judgment that 
consummation of the proposal would be 
in the public interest, and that the ac­
tion should be approved.

I t  is hereby ordered, On the basis of 
the findings summarized above, that said 
application be and hereby is approved: 
Provided, That the action so approved 
shall not be consummated (a) before the 
30th calendar day following the date of 
this order or (b) later than 3 months 
after the date of this order, unless such 
period is extended for good cause by the 
Board, or by the Federal Reserve Bank 
of New York pursuant to delegated 
authority.

By order of the Board of Governors,1 
November 12, 1970.

[seal] K enneth A. Kenyon,
Deputy Secretary.

[F.R. Doc. 70-15466; Filed, Nov. 17, 1970;
8:47 a.m.]

i Voting for this action: Chairman Burns 
and Governors Mitchell, Maisel, Brimmer, an 
Sherrill. Absent and not voting: Governors 
Robertson and Daane.

FEDERAL REGISTER, VOL. 35, NO. 224— WEDNESDAY, NOVEMBER 18, 1970



NOTICES 17755

FEDERAL HOME LOAN BANK BOARD
[H. C. No. 80]

HOMESTEAD FINANCIAL CORP.
Notice of Receipt of Application for 

Permission To Retain Control of 
Homestead Savings and Loan Asso­
ciation

November 13, 1970. 
Notice is hereby given that the Federal 

Savings and Loan Insurance Corpora­
tion has received an application from 
the Homestead Financial Corp., San 
Francisco, Calif., for approval of reten­
tion of control of the Homestead Sayings 
and Loan Association, San Francisco, 
Calif., an insured institution, under the 
provisions of section 408(e) of the Na­
tional Housing Act, as amended (12 
U.S.C. 1730a(e)), and § 584.4 of the 
Regulations for Savings and Loan Hold­
ing Companies. Said control was acquired 
by the exchange of all of the outstand­
ing shares of the guarantee stock of 
Homestead Savings and Loan Associa­
tion for shares of the common stock of 
Homestead Financial Corp. Comments 
on the application should be submitted 
to the Director, Office of Examinations 
and Supervision, Federal Home Loan 
Bank Board, Washington, D.C. 20552, 
within 30 days of the date this notice 
appears in the F ederal R egister.

[seal! Jack Carter,
Secretary,

Federal Home Loan Bank Board.
[F.R. Doc. 70-15509; Filed, Nov. 17, 1970;

8:51 a.m.]

SECURITIES AND EXCHANGE 
COMMISSION

[Files Nos. 7-3536—7-3543]
ABBOTT LABORATORIES ET AL.

Notice of Applications for Unlisted 
Trading Privileges and of Oppor­
tunity for Hearing

November 10, 1970.
In the matter of applications of the 

Cincinnati Stock Exchange for unlisted 
trading privileges in certain securities.

The above-named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
Pursuant to section 12(f) (1) (B) of the 
Securities Exchange Act of 1934 and Rule 
12f-l thereunder, for unlisted trading 
privileges in the common stocks of the 
following companies, which securities are 
listed and registered on one or more other 
national securities exchanges:

File No.
Abbott Laboratories________________  7-3536
Bankers Trust New York Corp______  7-3537
The Bank of New York Co., Inc_____  7-3538
Central Illinois Light Co___________  7-3539
Central Illinois Public Service Co___  7-3540
Charter New York Corp____________  7-3541
Chemical New York Corp__________  7-3542
C.N.A. Financial corp____________  7-3543

Upon receipt of a request, on or before 
November 25, 1970, from any interested 
person, the Commission will determine 
whether the application with respect to 
any of the companies named shall be set 
down for hearing. Any such request 
should state briefly the title of the secu­
rity in which he is interested, the nature 
of the interest of the person making the 
request, and the position he proposes to 
take at the hearing, if ordered. In addi­
tion, any interested person may submit 
his views or any additional facts bearing 
on any of the said applications by means 
of a letter addressed to the Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549, not later than 
the date specified. If no one requests a 
hearing with respect to any particular 
application, such application will be de­
termined by order of the Commission on 
the basis of the facts stated therein and 
other information contained in the offi­
cial files of the Commission pertaining 
thereto.

For the Commission (pursuant to dele­
gated authority).

[SEAL] ORVAL L .  D U B O IS ,
Secretary.

[F.R. Doc. 70-15481; Filed, Nov. 17, 1970;
8:49 a.m.]

[Files Nos. 7-3554—7-3562]

AUSTRAL OIL CO., INC., ET AL.
Notice of Applications for Unlisted 

Trading Privileges and of Oppor­
tunity for Hearing

N ovember 10, 1970.
In the matter of applications of the 

Philadelphia - Baltimore - Washington 
Stock Exchange for unlisted trading 
privileges in certain securities.

The above-named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
pursuant to section 12(f)(1)(B) of the 
Securities Exchange Act of 1934 and Rule 
12f-l thereunder, for unlisted trading 
privileges in the common stocks of the 
following companies, which securities are 
listed and registered on one or more other 
national securities exchanges:

File No.
Austral Oil Co., Inc________________  7-3554
Cablecom-General, Inc___________ ._ 7-3555
Dome Petroleum, Ltd______________  7-3556
Nortek, In c ,______________   7-3557
Rollins International, Inc__________  7-3559
Spencer Shoe Corp__________    7-3561
Vernitron Corp____________________  7-3562

Upon receipt of a request, on or before 
November 25, 1970, from any interested 
person, the Commission will determine 
whether the application with respect to 
any of the companies named shall be set 
down for hearing. Any such request 
should state briefly the title of the secu­
rity in which he is interested, the nature 
of the interest of the person making the 
request, and the position he proposes to 
take at the hearing, if ordered. In addi­
tion, any interested person may submit 
his views or any additional facts bearing 
on any of the said applications by means

of a letter addressed to the Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549 not later than 
the date specified. If no one requests a 
hearing with respect to any particular 
application, such application will be de­
termined by order of the Commission on 
the basis of the facts stated therein and 
other information contained in the offi­
cial files of the Commission pertaining 
thereto.

For the Commission (pursuant to dele­
gated authority).

[SEAL] ORVAL L . D U B O IS ,
Secretary.

[F.R. Doc. 70-15488; Filed, Nov. 17, 1970;
8:49 a.m.]

[70—4944]

CENTRAL AND SOUTH WEST CORP. 
AND SOUTHWESTERN ELECTRIC 
POWER CO.

Notice of Proposed Issue and Sale of
Common Stock to Holding Company

N ovember 12, 1970.
Notice is hereby given that Central 

and South West Corp. (Central), 800 
Delaware Avenue, Wilmington, Del. 
19899, a registered holding company, 
and one of its subsidiary companies, 
Southwestern Electric Power Co. (South­
western) , have filed an application- 
declaration with this Commission pur­
suant to the Public Utility Holding 
Company Act of 1935 (Act), designating 
sections 6, 7, 9, 10, and 12(f) of the Act 
as applicable to the proposed trans­
actions. All interested persons are refer­
red to the application-declaration, which 
is summarized below, for a complete 
statement of the proposed transactions.

Southwestern proposes to issue and 
sell 285,715 shares of its authorized but 
unissued common stock, $14 par value 
per share, to Central prior to Decem­
ber 15, 1970, and Central proposes to 
acquire, for $4,000,010, the aggregate par 
value thereof, such shares of common 
stock.

The application-declaration states 
that the proceeds from the sale of com­
mon stock will be used by Southwestern 
to pay for additions or improvements to 
its electric utility system. The estimated 
construction expenditures of South­
western for 1971 are $42 million.

The fees and expenses in connection 
with the proposed transactions are esti­
mated a t $200. In addition, counsel for 
the company estimate that $500 of their 
annual retainer is allocable to the pro­
posed transactions. It is stated that no 
State commission and no Federal com­
mission, other than this Commission, has 
jurisdiction over the proposed trans­
actions.

Notice is further given that any inter­
ested person may, not later than Decem­
ber 8, 1970, request in writing that a 
hearing be held on such matter, stating 
the nature of his interest, the reasons 
for such request, and the issues of fact 
or law raised by said application-decla­
ration which he desires to controvert; or
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he may request that he be notified if the 
Commission should order a hearing 
thereon. Any such request should be 
addressed: Secretary, Securities and 
Exchange Commission, Washington, 
D.C. 20549. A copy of such request should 
be served personally or by mail (airmail 
if the person being served is located more 
than 500 miles from the point of mail­
ing) upon the applicants-declarants at 
the above-stated address, and proof of 
service (by affidavit or, in the case of an 
attorney at law, by certificate) should 
be filed with the request. At any time 
after said date, the application-decla­
ration, as filed or as it may be amended, 
may be granted and permitted to become 
effective as provided in Rule 23 of the 
general rules and regulations promul­
gated under the Act, or the Commission 
may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof 
or take such other action as it may deem 
appropriate. Persons who request a hear­
ing or advice as to whether a hearing is 
ordered will receive notice of further 
developments in this matter, including 
the date of the hearing (if ordered) and 
any postponements thereof.

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority.

Nellye A. Thorsen, 
Assistant Secretary.

[F.R. Doc. 70-15494; Filed, Nov. 17, 1970;
8:49 a.m.]

[70-4941]

COLUMBIA GAS SYSTEM SERVICE 
CORP. AND COLUMBIA GAS SYS­
TEM, INC.

Notice of Proposed Charter Amend­
ment and Issuance and Sale of 
Common Stock and Installment 
Notes by Subsidiary Service Com­
pany to Holding Company

November 10,1970.
Notice is hereby given that The Co­

lumbia Gas System, Inc. (Columbia), a 
registered holding company, and its 
wholly owned subsidiary service com­
pany, Columbia Gas System Service Corp. 
(Service), 20 Montchanin Road, Wil­
mington, Del. 19807, have filed a declara­
tion with this Commission pursuant to 
the Public Utility Holding Company Act 
of 1935 (Act), designating sections 6, 7, 
9, 10, and 13 of the Act as applicable to 
the proposed transactions. All interested 
persons are referred to the declaration, 
which is summarized below, for a 
complete statement of the proposed 
transactions.

Service proposes to issue and sell to 
Columbia a maximum of 10,000 shares of 
its common stock, $100 par value, at an 
aggregate of $1 million and a maximum 
aggregate amount of $2,500,000 principal 
amount of installment promissory notes. 
The notes are to be issued in the years 
1970 through 1974 and will be unsecured. 
The notes will be dated the date of their 
issue and will be payable in 25 equal an­

nual installments beginning May 31, 
1972, through 1996. The interest rate on 
each of such notes shall be the actual 
cost of money with respect to Columbia’s 
then most recent sales of debentures, de­
creased by the amount necessary in 
order that the interest rate be a multiple 
of one-tenth of 1 percent. In connection 
with the issuance of the common stock, 
Service proposes to amend its certificate 
of incorporation to increase the number 
of authorized shares of its common stock 
to 48,000 from the presently authorized 
38,000 shares.

The proceeds of the proposed common 
stock and notes aggregating $3,500,000 
will be applied by Service to the reduc­
tion of overhead clearing accounts in 
the amount of $231,000, towards pay­
ment of construction requirements esti­
mated at $1,840,000 during 1970-71, to­
wards meeting current maturities on 
installment promissory notes of $377,000 
during 1970-71, and for providing addi­
tional working capital for the years 
1970-74 in the amount of $1,600,000.

I t  is stated that the fees and expenses 
to be incurred in connection with the 
proposed transactions are estimated at 
$1,025 for Service and $75 for Columbia. 
I t  is further stated that no State com­
mission and no Federal commission, 
other than this Commission, has juris­
diction over the proposed transactions.

Notice is further given that any inter­
ested person may, not later than No­
vember 25, 1970, request in writing that 
a hearing be held on such matter, stat­
ing the nature of his interest, the reasons 
for such request, and the issues of fact or 
law raised by said declaration which he 
desires to controvert; or he may request 
that he be notified if the Commission 
should order a hearing thereon. Any such 
request should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such 
request should be served personally or 
by mail (airmail if the person being 
served is located more than 500 miles 
from the point of mailing) upon the de­
clarants at the above-stated address, and 
proof of service (by affidavit or, in case 
of an attorney a t law, by certificate) 
should be filed with the request. At any 
time after said date, the declaration, as 
filed or as it may be amended, may be 
permitted to become effective as pro­
vided in Rule 23 of the general rules and 
regulations promulgated under the Act, 
or the Commission may grant exemption 
from such rules as provided in Rules 
20(a) and 100 thereof or take such other 
action as it may deem appropriate. Per­
sons who request a hearing or advice as 
to whether a hearing is ordered will re­
ceive notice of further developments in 
this matter, including the date of the 
hearing (if ordered) and any postpone­
ments thereof.

For the Commission, by the Division of 
Corporate Regulation, pursuant to dele­
gated authority.

[seal] Orval L. DuBois,
Secretary.

[F.R. Doc. 70-15476; Filed, Nov. 17, 1970;
8:48 a.m.]

[File No. 1-3421]
CONTINENTAL VENDING MACHINE 

CORP.
Order Suspending Trading

November 10, 1970.
It appearing to the Securities and Ex­

change Commission that the summary 
suspension of trading in the common 
stock, 10 cents par value of Continental 
Vending Machine Corp., and the 6 per­
cent convertible subordinated debentures 
due September 1, 1976, being traded 
otherwise than on a national securities 
exchange, is required in the public in­
terest and for the protection of investors:

It is ordered, Pursuant to section 15(c)
(5) of the Securities Exchange Act of 
1934, that trading in such securities 
otherwise than on a national securities 
exchange be summarily suspended, this 
order to be effective for the period No­
vember 12, 1970, through November 21, 
1970, both dates inclusive.

By the Commission.
[seal] Orval L. DuBois,

Secretary.
[F.R. Doc. 70-15489; Filed, Nov. 17, 1970;

8:49 a.m.]

[File No. 24D-2859]

DELTA PACIFIC CORP.
Order Temporarily Suspending Ex­

emption, Statement of Reasons 
Therefor and Notice of Opportunity 
for Hearing

November 10, 1970.
I. Delta Pacific Corp. (issuer), 325 

South Third Street, Las Vegas, Nev., a 
Nevada corporation with offices located 
at Las Vegas, Nev., filed with this Com­
mission on May 23, 1969, a notification 
on Form 1-A and an offering circular 
relating to a proposed offering of 300,000 
for the purpose of obtaining an exemp­
tion from the registration requirements 
of the Securities Act of 1933, as amended, 
pursuant to the provisions of section 3(b) 
thereof, and Regulation A promulgated 
thereunder. The offering commenced on 
November 4, 1969, with officers and di­
rectors of the issuer acting as under­
writers. Subsequently, the notification 
and offering circular was amended and 
Wanderon & Co., Inc. (underwriter), Jer­
sey City, N.J., was designated as under­
writer for the issue and would receive 
15-percent commission. The offering was 
recommenced on February 23, 1970.

n .  The Commission has reasonable 
cause to believe from information re­
ported to it by the staff that:

A. The terms and conditions of Regu­
lation A have not been complied with, in 
that:

1. Issuer failed to disclose under Item 
3 (a) and (b) of Form 1-A a change in 
officers and directors of the issuer during 
June and July 1970.

2. Issuer failed to disclose under Item 
10 of Form 1-A other present or pro­
posed offerings by the issuer in that
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during late April 1970 a  note of the 
company was executed and shares of the 
issuer were sold in the acquisition of 
other companies.

3. The aggregate offering price of 
$300,000 under Regulation A was ex­
ceeded as a result of transactions re­
ferred to in 2. above.

4. The offering circular after April 15, 
1970, failed to include proper financial 
statements as required by Item 11 of 
Schedule I.

5. The offering circular after April 15, 
1970, failed accurately to state the use to 
which proceeds of the offering were to be 
applied as required by Item. 6(a) of 
Schedule I.

6. The offering circular after June 1, 
1970, failed accurately to state names 
and addresses of officers and directors of 
issuer as required by Item 9 of Sched­
ule 3aj

7. The offering circular after April 15, 
1970, failed to disclose with respect to 
the issuer’s business as required by Item 
8 (b) and (c) of Schedule I.

B. The offering circular contains un­
true statements of material facts and 
omits to state material facts necessary 
to make the statements made, in the 
light of the circumstances under which 
they were made, not misleading, particu­
larly with respect to:

1. The failure to describe adequately 
and accurately by transactions whereby 
the issuer acquired a major portion of 
its assets, in that G. William Harrison, 
then president of the issuer, acquired 
those assets in an arm’s-length transac­
tion and thereafter assigned them to the 
issuer for stock, whereas the property 
was in fact previously owned by his 
mother who retained a three-sixteenth 
royalty interest.

2. The failure to disclose in the offer­
ing circular the fact that Mrs. Mary A. 
Perris is the mother of G. William Har­
rison.

3. As a result of information described 
in paragraph I, the offering circular 
fails to state that, because of a conflict 
of interest regarding these assets, Har­
rison was unable to make an independ­
ent judgment with respect to these 
assets.

4. The failure accurately to reflect in 
the offering circular subsequent to June 
1» 1970, the names and addresses of the 
officers and directors of the issuer.

5. The failure to disclose that the un­
derwriter had not promptly transmitted 
the proceeds of this offering to the is­
suer.

6. The failure to disclose that the un­
derwriter has been manipulating the 
Price of the issuer’s stock by trading in 
the stock during thé distribution of said 
stock.

V. The failure to disclose that on May 
17, 1970, the issuer drilled a dry hole on 
its Louisiana lease location.

8. The failure to disclose that in late 
April 1970 the issuer had abandoned ex­
ploration of its copper property in Utah.

9. The failure to disclose that the is­
suer had acquired in April 1970 three

small companies for cash, notes and 
stock, thereby causing the aggregate of­
fering price under Regulation A to be 
exceeded.

10. Failure to disclose that Harrison, 
as an officer of the issuer, executed a 
note of $28,000 for the acquisition of 
another company without the approval 
of the issuer’s board of directors.

11. Failure to disclose that an officer 
of the issuer attempted to create a spuri­
ous transaction of the issuer’s stock to 
individuals known to him in order that 
he could announce the close-out of this 
offering.

12. The failure to disclose that pro­
ceeds from the offering had been and 
were being used for purposes other than 
as stated.

C. The Issuer and underwriter in the 
use of issuer’s offering circular and in 
the distribution of these securities have 
engaged in transactions, practices and a 
course of business which would operate 
and did operate as a fraud and deceit 
upon purchasers of the securities in vio­
lation of sections 5 and 17(a) of the 
Securities Act of 1933, as amended.

in .  I t  appearing to the Commission 
that it is in the public interest and for 
the protection of investors that the ex­
emption of the Issuer under Regulation A 
be temporarily suspended:

It is ordered, Pursuant to Rule 261(a) 
of the general rules and regulations un­
der the Securities Act of 1933, as 
amended, that the exemption of the Is­
suer under Regulation A be, and it hereby 
is, temporarily suspended.

It is further ordered, Pursuant to Rule 
7 of the Commission’s rules of practice, 
that the Issuer file an answer to the al­
legations contained in this order within 
30 days of the entry thereof.

Notice is hereby given that any person 
having any interest in the matter may 
file with the Secretary of the Commission 
a^-written request for hearing within 30 
days after the entry of this order; that 
within 20 days after receipt of such re­
quest, the Commission will, or a t any 
time upon its own motion may, set the 
matter down for hearing at a place to be 
designated by the Commission for the 
purpose of determining whether this or­
der of suspension should be vacated or 
made permanent, without prejudice, 
however, to the consideration and pres­
entation of additional matters a t the 
hearing; and that notice of the time and 
place for said hearing will be promptly 
given by the Commission. If no hearing 
is requested and none is ordered by the 
Commission, the order shall become 
permanent on the 30th day after its 
entry and shall remain in effect unless 
it is modified or vacated by the 
Commission.

By the Commission.
[seal] Orval L. DtjB ois,

Secretary.
[F.R. Doc. 70-15490; Filed, Nov. 17, 1970;

8:49 a.m.]

[811-1155]

FLORIDA BANCGROWTH, INC.
Notice of Proposal To Terminate 

Registration
November 9, 1970.

Notice is hereby given that the Com­
mission proposes, pursuant to Section 
8(f) of the Investment Company Act of 
1940 (Act) to declare by order upon its 
own motion that Florida Bancgrowth, 
Inc. (Bancgrowth), Post Office Box 520, 
855 South Federal Highway, Boca Raton, 
Fla. 33432, formerly a Florida corpora­
tion registered under the Act as a man­
agement closed-end nondiversified in­
vestment company, has ceased to be an 
investment company.

Bancgrowth registered under the Act 
on March 16, 1962. A registration state- 
under the Securities Act on Form S-4 was 
made effective on February 14,1963.

Information available to the Commis­
sion indicates that a special meeting of 
shareholders was held on December 21, 
1967, at which time shareholders voted 
to merge with and into Castleton Indus­
tries, Inc. (Castleton), a Delaware cor­
poration, primarily engaged through 
wholly owned subsidiaries in the busi­
ness of manufacturing textiles and preci­
sion gears, food processing and land in­
vestments; that the merger became ef­
fective on December 29, 1967; that the 
shareholders of Bancgrowth voting in 
favor of the merger became shareholders 
of Castleton; and that Bancgrowth no 
longer exists as a corporate entity. In ad­
dition, none of the principals of Banc- 
growth are now available for the purpose 
of filing an application pursuant to sec­
tion 8(f) of the Act.

Section 8(f) of the Act provides, in 
pertinent part, that when the Commis­
sion finds that a registered investment 
company has ceased to be an investment 
company, it shall so. declare by order, 
and that upon the effectiveness of such 
order, which may be issued upon the 
Commission’s own motion where appro­
priate, the registration of such company 
shall cease to be in effect.

Notice is further given that any in­
terested person may, not later than No­
vember 27, 1970, a t 5:30 pjn., submit 
to the Commission in writing a request 
for a hearing on the matter accompanied 
by a statement as to the nature of his 
interest, the reason for such request, 
and the issues of fact or law proposed 
to be controverted, or he may request 
that he be notified if the Commission 
should order a hearing thereon. Any such 
communication should be addressed: 
Secretary, Securities and Exchange Com­
mission, Washington, D.C. 20549. A copy 
of such request shall be served person­
ally or by mail (airmail if the person 
being served is located more than 500 
miles from the point of mailing) upon 
Bancgrowth a t the address stated above. 
Proof of such service (by affidavit or in 
case of an attorney at law, by certificate) 
shall be filed contemporaneously with 
the request. At any time after said date,
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as provided by Rule 0-5 of the rules and 
regulations promulgated under the Act, 
an order disposing of the m atter may 
be issued by the Commission upon the 
basis of the information stated in this 
notice, unless an order for hearing upon 
this matter shall be issued upon request 
or upon the Commission’s own motion. 
Persons who request a hearing or advice 
as to whether a hearing is ordered will 
receive notice of further developments 
in this matter, including the date of the 
hearing (if ordered) and any postpone­
ments thereof.

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority.

[seal] Orval L. D uB ois,
Secretary.

[F.R. Doc. 70-15477; Filed, Nov. 17, 1970;
8:48 a.m.]

[Files Nos. 7-3544—7-35511

ILLINOIS POWER CO. ET AL.
Notice of Applications for Unlisted 

Trading Privileges and of Oppor­
tunity for Hearing

N ovember 10, 1970.
In the matter of applications of the 

Cincinnati Stock Exchange for unlisted 
trading privileges in certain securities.

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
pursuant to section 12(f) (1) (B) of the 
Securities Exchange Act of 1934 and 
Rule 12f-l thereunder, for unlisted trad­
ing privileges in the common stocks of 
the following companies, which securi­
ties are listed and registered on one 
or more other national securities 
exchanges:

File No.
Illinois Power Co__________________  7-3544
Indianapolis Power & Light Co--------  7-3545
Kellogg Co___ ._____________ :---------  7-3546
Louisville Gas and Electric Co—____  7-3547
Manufacturers Hanover Corp-----------  7-3548
Northern Illinois Gas Co— ____ — 7-3549
Northern Indiana Public Service Co_ 7-3550
Public Service Co. of Indiana_____ __ 7-3551

Upon receipt of a request, on or before 
November 25, 1970, from any interested 
person, the Commission will determine 
whether the application with respect to 
any of the companies named shall be 
set down for hearing. Any such request 
should state briefly the title of the secu­
rity in which he is interested, the nature 
of the interest of the person making the 
request, and the position he proposes to 
take at the hearing, if ordered. In ad­
dition, any interested person may sub­
mit his views or any additional facts 
bearing on any of the said applications 
by means of a letter addressed to the 
Secretary, Securities and Exchange Com­
mission, Washington, D.C. 20549 not later 
than the date specified. If no one re­
quests a hearing with respect to any 
particular application, such application 
will be determined by order of the Com­
mission on the basis of the facts stated 
therein and other information contained

in the official files of the Commission 
pertaining thereto.

For the Commission (pursuant to dele­
gated authority).

[seal] Orval L. D uB ois,
Secretary.

[F.R. Doc. 70-15482; Filed, Nov. 17, 1970; 
8:49 a.m.]

[811-2057]
INSTITUTIONAL MULTI­
MANAGEMENT FUND

Notice of Filing of Application for Or­
der Declaring That Company Has 
Ceased To Be an Investment 
Company

N ovember 9,1970.
Notice is hereby given that Institu­

tional Multi-Management Fund (Appli­
cant) , 3450 Wilshire Boulevard, Los An­
geles, Calif. 90005, a California corpora­
tion registered as an open-end diversified 
management investment company under 
the Investment Company Act of 1940 
(Act), has filed an application pursuant 
to section 8(f) of the Act for an order 
of the Commission declaring that Appli­
cant has ceased to be an investment 
company as defined in the Act. All in­
terested persons are referred to the ap­
plication on file with the Commission for 
a statement of the representations con­
tained therein which are summarized 
below.

Applicant represents that subsequent 
to registering under the Act on April 10, 
1970, it abandoned its proposed public 
offering and is presently in the process 
of being dissolved. Applicant’s registra­
tion statement under the Securities Act 
of 1933 was withdrawn on November 4, 
1970.

Applicant also represents that its out­
standing securities are beneficially owned 
by William O’Neil & Co., Inc. Employees’ 
Profit Sharing Retirement Plan, which 
Plan has less than 100 participants.

Section 3(c)(1) of the Act excepts 
from the definition of investment com­
pany any issuer whose outstanding secu­
rities are beneficially owned by not more 
than 100 persons and which is not 
making and does not presently propose 
to make a public offering of its securities.

Section 8(f) of the Act provides, in 
pertinent part, that when the Commis­
sion, upon application, finds that a reg­
istered investment company has ceased 
to be an investment company, it shall so 
declare by order, and upon the taking 
effect of such order the registration of 
such company shall cease to be in effect.

Notice is further given that any in­
terested person may, not later than 
November 27, 1970, at 5:30 p.m., submit 
to the Commission in writing a request 
for a hearing on the matter accompanied 
by a statement as to the nature of his 
interest, the reasons for such request, 
and the issues of fact or law proposed to 
be controverted, or he may request that 
he be notified if the Commission should 
order a hearing thereon. Any such com­
munication should be addressed, Secre­

tary, Securities and Exchange Commis­
sion, Washington, D.C. 20549. A copy of 
such request shall be served personally 
or by mail (airmail if the person being 
served is located more than 500 miles 
from the point of mailing) upon Appli­
cant at the address stated above. Proof 
of such service (by affidavit or in the 
case of an attorney at law by certificate) 
shall be filed contemporaneously with 
the request. At any time after said date, 
as provided by Rule 0-5 of the rules and 
regulations promulgated under the Act, 
an order disposing of the application 
herein may be issued by the Commission 
upon the basis of the information stated 
in said application, unless an order for 
hearing thereon shall be issued upon re­
quest or upon the Commission’s own 
motion. Persons who request a hearing or 
advice as to whether a hearing is ordered 
will receive notice of further develop­
ments in this matter, including the date 
of the hearing (if ordered) and any post­
ponements thereof.

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority.

[seal] Orval L. D uBois,
Secretary.

[F.R. Doc. 70-15480; Filed, Nov. 17, 1970;
8:48 a.m.]

[File No. 7-3564]

INTERLAKE, INC.
Notice of Application for Unlisted 

Trading Privileges and of Oppor­
tunity for Hearing

November 10,1970.
In the matter of application of the 

Pacific Coast Stock Exchange for un­
listed trading privileges in a certain 
security.

The above named national securities 
exchange has filed an application with 
the Securities and Exchange Commission 
pursuant to section 12(f) (1) (B) of the 
Securities Exchange Act of 1934 and 
Rule 12f-l thereunder, for unlisted 
trading privileges in the common stock 
of the following company, which security 
is listed and registered on one or more 
other national securities exchange: 
Interlake, Inc., File No. 7-3564.

Upon receipt of a request, on or before 
November 25, 1970, from any interested 
person, the Commission will determine 
whether the application shall be set 
down for hearing. Any such request 
should state briefly the nature of the in­
terest of the person making the request 
and the position he proposes to take at 
the hearing, if ordered. In addition, any 
interested person may submit his views 
or any additional facts bearing on the 
said application by means of a letter ad­
dressed to the Secretary, Securities and 
Exchange Commission, Washington, D.C. 
20549 not later than the date specified. 
If no one requests a. hearing, this appli­
cation will be determined by order of 
the Commission on the basis of the facts 
stated therein and other information
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contained in the official files of the Com­
mission pertaining thereto.

For the Commission (pursuant to dele­
gated authority).

[seal] Orval L. D uB ois,
Secretary.

[P.R. Doc. 70-15484; Filed. Nov. 17, 1970;
8:49 a.m.]

'[70-4943]

LOUISIANA POWER & LIGHT CO.
Notice of Proposed Issue and Sale of 

Notes to Banks and to Dealer in 
Commercial Paper and Exception 
From Competitive Bidding and 
Transfer by Subsidiary Company of 
a Portion of Earned Surplus to 
Common Capital Stock Account

N ovember 10, 1970. 
Notice is hereby given that Louisiana 

Power & Light Co. (Louisiana), 143 Dela- 
ronde Street, New Orleans, La. 70114, 
an electric utility subsidiary company 
of Middle South Utilities, Inc., a reg­
istered holding company, has filed a 
declaration with this Commission pur­
suant to the Public Utility Holding Com­
pany Act of 1935 (Act), designating 
sections 6(a) and 7 of the Act and Rule 
50(a) (5) promulgated thereunder as ap­
plicable to the proposed transactions. All 
interested persons are referred to the 
declaration, which is summarized below, 
for a complete statement of the proposed 
transactions.

Louisiana proposes, from time to time 
but not later than December 31, 1972, to 
issue and sell short-term notes (includ­
ing commercial paper), in an aggregate 
principal amount outstanding at any one­
time of not more than $40 million. Loui­
siana intends to utilize the proceeds of 
the sale of its notes for construction 
expenditures and other corporate ex­
penditures. Louisiana’s construction pro­
gram contemplates construction expen­
ditures of approximately $75,700,000 for 
1970, $110 million for 1971, and $120 mil­
lion for 1972. The proposed bank notes 
will bear interest at the prime commer­
cial bank rate, in effect from time to time 
or as of the dates the notes are executed 
and will be subject to prepayment at any 
time without penalty. No commitments 
have been obtained for such bank loans, 
but it is expected that they will be ob­
tained from one or more banks in New 
York City and Louisiana. The names of 
the banks will be provided by amendment.

Louisiana also proposes to issue and 
sell, from time to time, commercial paper 
in the form of short-term promissory 
notes to an investment banker and 
dealer in commercial paper to mature 
not later than December 31, 1972. The 
total amount of commercial paper and 
bank loans outstanding at any one time 
will not exceed $40 million. The com­
mercial paper notes will be of varying 
maturities, with no such notes maturing 
more than 270 days after the date of 
issue. Such notes, in denominations of 
not less than $50,000 and not more than

$1 million, will be issued and sold by 
Louisiana directly to the dealer at a dis­
count which will not be in excess of the 
discount rate per annum prevailing at 
the date of issuance for commercial 
paper of comparable quality and of the 
particular maturity sold by issuers there­
of- to commercial paper dealers. No com­
mercial paper notes will be issued having 
a maturity of more than 90 days, a t an 
effective interest cost which exceeds that 
at which Louisiana could borrow from 
banks.

No commission or fee will be payable 
in connection with the issue and sale of 
the commercial paper notes. The dealer, 
as principal, will reoffer such notes a t a 
discount of one-eighth of 1 percent per 
annum less than the prevailing discount 
rate to Louisiana. The notes will be re­
offered in a manner which will not con­
stitute a public offering to no more than 
100 identified and designated customers 
in a list (nonpublic) prepared in advance 
by the dealer.

Louisiana expects to retire the bank 
notes and commercial paper from the 
net proceeds of the sale of first mortgage 
bonds and/or preferred stock and/or 
other securities prior to December 31, 
1972.

Louisiana requests exception from the 
competitive bidding requirements of 
Rule 50 for the proposed issue and sale 
of its commercial paper pursuant to 
paragraph (a) (5) thereof. I t  is stated 
that it is not practical to invite competi­
tive bids for commercial paper and that 
current rates for commercial paper for 
such prime borrowers as Louisiana are 
published daily in financial publications. 
The company further states that the pro­
posed commercial paper notes will have 
a maturity of 270 days or less and gen­
erally will be sold at effective interest 
costs that will not exceed the effective 
interest cost at which the Company 
could borrow from banks. Louisiana also 
requests authority to file certificates un­
der Rule 24 with respect to the issue and 
sale of commercial paper on a quarterly 
basis.

Louisiana also proposes to transfer 
$3,125,000 from its Retained Earnings 
Account to its Common Capital Stock 
Account. I t  is stated that the transfer 
will strengthen Louisiana’s capital struc­
ture for the benefit of holders of all 
classes of its securities.

It is stated that no State commission 
and no Federal commission, other than 
this Commission, has jurisdiction over 
the proposed transactions. It is also 
stated that the fees and expenses to be 
incurred in connection with the proposed 
transactions will not exceed $2,000.

Notice is further given that any inter­
ested person may, not later than No­
vember 30, 1970, request in writing that 
a hearing be held on such matter, stating 
the nature of his interest, the reasons for 
such request, and the issues of fact or law 
raised by said declaration which he de­
sires to controvert; or he may request 
that he be notified if the Commission 
should order a hearing thereon. Any such 
request should be addressed: Secretary, 
Securities and Exchange Commission,

Washington, D.C. 20549. A copy of such 
request should be served personally or by 
mail (airmail if the person being served 
is located more than 500 miles from the 
point of mailing) upon the declarant at 
the above-stated address, and proof of 
service (by affidavit or, in case of an 
attorney at law, by certificate) should be 
filed with the request. At any time after 
said date, the declaration, as filed or as it 
may be amended, may be permitted to 
become effective as provided in Rule 23 
of the general rules and regulations 
promulgated under the Act, or the Com­
mission may grant exemption from such 
rules as provided in Rules 20(a) and 100 
thereof or take such other action as it 
may deem appropriate. Persons who re­
quest a hearing or advice as to whether 
a hearing is ordered will receive notice of 
further developments in this matter, in­
cluding the date of the hearing (if 
ordered) and any postponements thereof.

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority.

[seal] Orval L. D uB ois,
Secretary.

[F.R. Doc. 70-15478; Filed, Nov. 17, 1970;
8:48 a.m.]

[File Nos. 7-3552, 7-3553]
MGIC INVESTMENT CORP. AND 

NORTHGATE EXPLORATION, LTD.
Notice of Applications for Unlisted 

Trading Privileges and of Oppor­
tunity for Hearing

November 10,1970.
In the matter of applications of the 

Midwest Stock Exchange for unlisted 
trading privileges in certain securities.

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
pursuant to section 12(f) (1) (B) of the 
Securities Exchange Act of 1934 and Rule 
12f-l thereunder, for unlisted trading 
privileges in the common stocks of the 
following companies, which securities are 
listed and registered on one or more other 
national securities exchanges:

File No.
MGIC Investment Corp___________  7-3552
Northgate Exploration, Ltd_________  7-3553

Upon receipt of a request, on or before 
November 25, 1970, from any interested 
person, the Commission will determine 
whether the application with respect to 
any of the companies named shall be set 
down for hearing. Any such request 
should state briefly the title of the se­
curity in which he is interested, the na­
ture of the interest of the person making 
the request, and the position he proposes 
to take at the hearing, if ordered. In 
addition, any interested person may sub­
mit his views or any additional facts 
bearing on any of the said applications 
by means of a letter addressed to the 
Secretary, Securities and Exchange Com­
mission, Washington, D.C. 20549 not 
later than the date specified. If no one 
requests a hearing with respect to any 
particular application, such application
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will be determined by order of the Com­
mission on the basis of the facts stated 
therein and other information contained 
in the official files of the Commission 
pertaining thereto.

For the Commission (pursuant to dele­
gated authority).

[seal] Orval L. D uB ois,
Secretary.

[F.R. Doc. 70-15483; Filed, Nov. 17, 1970;
8:49 a.m.]

[812-2826]

METROPOLITAN CAPITAL CORP.
Notice of Filing of Application for 

Order
N ovember 12,1970.

Notice is hereby given that Metropoli­
tan Capital Corp. (Applicant), 2550 
Huntington Avenue, Alexandria, Va. 
22303, a Delaware corporation, has filed 
an application pursuant to section 6(c) 
of the Investment Company Act of 1940 
(Act) for an order exempting it from all 
provisions of the Act. All interested per­
sons are referred to the application on 
file with the Commission for a statement 
of the representations therein, which are 
summarized below.

Applicant, all the capital stock of 
which is owned by Value Engineering Co. 
(Engineering), was incorporated May 21, 
1970, and has applied to the Small Busi­
ness Administration (SBA) for a license 
to operate as a small business investment 
company (SBIC) under the Small Busi­
ness Investment Act of 1958, as amended. 
Applicant has outstanding 155,000 shares 
of common stock which were issued to 
Engineering at a price of 2 dollars per 
share.

Engineering, a t  June 30,1970, had out­
standing 579,739 shares of common stock, 
which were held by approximately 1,395 
shareholders of record; and total assets 
on a consolidated basis of approximately 
$3,794,000. It is engaged in mechanical, 
chemical, and electrical design; systems 
engineering and producibility studies; 
value analysis; nondestructive testing 
and evaluation; technical writing and 
graphic communications ; management 
information systems development; con­
figuration management studies; welding 
inspection and welder certification; 
quality assurance programing and soft­
ware value engineering studies. A wholly 
owned subsidiary produces communica­
tions material ranging from graphic 
brochures and exhibits to electronically 
controlled audio-visual devices.

Engineering has considered diversifi­
cation into the SBIC field as an adjunct 
to its present operations, which would 
allow it to use certain of its existing 
management and technical resources to 
assist in the infusion of venture capital 
into new industries.

Applicant is an “investment company” 
as defined in section 3(a) or the Act. 
Section 3(b) (3) of the Act excepts from 
the definition of investment company 
any issuer all the outstanding securities 
of which (other than short-term paper 
and directors’ qualifying shares) are

NOTICES
owned by a company primarily engaged 
in a business other than that of invest­
ing, reinvesting, owning, holding, or 
trading in securities.

Applicant represents that Engineer­
ing is primarily engaged, and intends to 
engage in a business other than that of 
investing, reinvesting, owning, holding, 
or trading in securities, and that Appli­
cant would be excepted from status as 
an investment company, pursuant to 
section 3(b) (3), except for the fact that 
it purposes to issue debt securities, in the 
form of subordinated notes and deben­
tures, to the SBA. Applicant asserts that 
there is no public interest in regulating 
Applicant under the Act solely on the 
basis of such debt not held by Engineer­
ing, since the SBA is in a position to pro­
tect itself with respect to such debt 
securities.

It is proposed that, if the requested ex­
emption is granted, such exemption may 
be made subject to conditions providing 
that no person other than Engineering 
or the SBA shall a t any time own any 
security of Applicant (other than short­
term paper) and providing for the 
periodic filing with the Commission of 
certain financial and other information 
concerning Applicant and Engineering.

Section 6(c) of the Act provides that 
the Commission, by order upon applica­
tion, may conditionally or uncondition­
ally exempt any person from any 
provisions of the Act, if and to the extent 
that such exemption is necessary or ap­
propriate in the public interest and con­
sistent with the protection of investors 
and the purposes fairly intended by the 
policy and provisions of the Act.

Notice is further given that any in­
terested person may, not later than No­
vember 27, 1970, a t 5:30 p.m., submit to 
the Commission in writing a request for 
a hearing on the matter accompanied by 
a statement as to the nature of his in­
terest, the reasons for such request, and 
the issues of fact or law proposed to be 
controverted, or he may request that he 
be notified if the Commission should 
order a hearing thereon. Any such com­
munication should be addressed: Secre­
tary, Securities and Exchange Commis­
sion, Washington, D.C. 20549. A copy of 
such request shall be served personally or 
by mail (airmail if the person being 
served is located more than 500 milfes 
from the point of mailing) upon appli­
cant a t the address stated above. Proof 
of such service (by affidavit or in case 
of an attorney-in-law by certificate) 
shall be filed contemporaneously with 
the request. At any time after said date, 
as provided by Rule 0-5 of the rules and 
regulations promulgated under the Act, 
an order disposing of the application 
herein may be issued upon the basis of 
the information stated in said applica­
tion, unless an order for heading upon 
said application shall be issued upon re­
quest or upon the Commission’s own 
motion. Persons who request a hearing 
or advice as to whether a hearing is 
ordered, will receive notice of further 
developments in this matter, including 
the date of the hearing (if ordered) and 
any postponements thereof.

It is ordered, That the Secretary of the 
Commission shall send a copy of this 
notice by certified mail to the Associate 
Administrator for Investment, Invest­
ment Division, Small Business Adminis­
tration, Washington, D.C. 20416.

For the Commission, by the Division of 
Corporate Regulation, pursuant to dele­
gated authority.

[seal] Nellye A. Thorsen,
Assistant Secretary.

[F.R. Doc. 70-15495; Filed, Nov. 17, 1970; 
8:49 a.m.j

[File No. 500-1]

PICTURE ISLAND COMPUTER CORP.
Order Suspending Trading

November 10, 1970.
It appearing to the Securities and Ex­

change Commission that the summary 
suspension of trading in the common 
stock of Picture Island Computer Corp. 
(a New York corporation) and all other 
securities of Picture Island Computer 
Corp. being traded otherwise than on a 
national securities exchange, is required 
in the public interest and for the protec­
tion of investors:

I t  is ordered, Pursuant to section 15(c) 
(5) of the Securities Exchange Act of 
1934, that trading in such securities 
otherwise than on a national securities 
exchange be summarily suspended, this 
order to be effective for the period Not 
vember 12, 1970, through November 21, 
1970, both dates inclusive.

By the Commission.
[seal] Orval L. DuB ois,

Secretary.
[F.R. Doe. 70-15491; Filed, Nov. 17, 1970;

8:49 ajn.]

[File No. 7-3558]

PLESSEY CO., LTD.
Notice of Application for Unlisted 

Trading Privileges and of Oppor­
tunity for Hearing

N ovember 10, 1970. 
In the matter of application of the 

Philadelphia - Baltimore - Washington 
Stock Exchange for unlisted trading 
privileges in a certain security.

The above-named national securities 
exchange has filed an application with 
the Securities and Exchange Commission 
pursuant to section 12(f) (1) (B) of the 
Securities Exchange Act of 1934 and Rule 
12f-l thereunder, for unlisted trading 
privileges in the common stock of the 
following company, which security is 
listed and registered on one or more other 
national securities exchange:
The Plessey Co., Ltd., depositary receipts for 

American shares each representing 6y2 of 
the dollar shares, 10 shillings par value, 
File No. 7-3558.
Upon receipt of a request, on or before 

November 25, 1970, from any interested 
person, the Commission will determine 
whether the application shall be set down
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for hearing. Any such request should 
state briefly the nature of the interest 
of the person making the request and the 
position he proposes to take a t the hear­
ing, if ordered. In addition, any interested 
person may submit his views or any ad­
ditional facts bearing on the said appli­
cation by means of a letter addressed to 
the Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549 not 
later than the date specified. If no one 
requests a hearing, this application will 
be determined by order of the Commis­
sion on the basis of the facts stated 
therein and other information contained 
in the official files of the Commission 
pertaining thereto.

For the Commission (pursuant to dele­
gated authority).

[seal] Orval L. D uB ois,
Secretary.

[ F .R . Doc. 70-15487; Filed, Nov. 17, 1970;
8:49 a.m.]

[811-1672]

SCHOLARSHIP BONDS OF 
LOUISIANA, INC.

Notice of Proposal To Terminate 
Registration

November 9, 1970.
Notice is hereby given that the Com­

mission proposes, pursuant to section 
8(f) of the Investment Company Act of 
1940 (Act), to declare by order upon its 
own motion that Scholarship Bonds of 
Louisiana, Inc., 1626 Barrow Street, 
Houma, La. 70360 (Scholarship), a face- 
amount certificate investment company 
registered under the Act, has ceased to 
be an investment company.

On June 17, 1968, Scholarship filed a 
Form N-8A Notification of Registration 
under the Act.

Subsequent to the filing of such form, 
counsel for Scholarship orally informed 
the staff of the Division of Corporate 
Regulation that Scholarship does not in­
tend to engage in any business in the 
future and that Scholarship has been 
dissolved and liquidated. Attempts to 
have counsel file an application pursu­
ant to section 8(f) of the Act have failed 
in every respect.

Section 8(f) of the Act provides, in 
pertinent part, that when the Commis­
sion finds that a registered investment 
company has ceased to be an investment 
company, it shall so declare by order, 
and that upon the effectiveness of such 
order, which may be issued upon the 
Commission’s own motion where appro­
priate, the registration of such company 
shall cease to be in effect.

Notice is further given that any in­
terested person may, not later than No­
vember 27, 1970, at 5:30 p.m., submit to 
the Commission in writing a request for 
a hearing on the matter accompanied by 
a statement as to the nature of his in­
terest, the reasons for such request, and

the issues of fact or law proposed to be 
controverted, or he may request that he 
be notified if the Commission should or­
der a hearing thereon. Any such com­
munications should be address: Secre­
tary, Securities and Exchange Commis­
sion, Washington, D.C. 20549. A copy of 
such request shall be served personally 
or by mail (airmail if the person being 
served is located more than 500 miles 
from the point of mailing) upon Schol­
arship at the address stated above. Proof 
of such service (by affidavit or in case of 
an attorney at law by certificate) shall 
be filed contemporaneously with the re­
quest. At any time after said date, as 
provided by Rule 0-5 of the rules and 
regulations promulgated under the Act, 
an order disposing of the matter may be 
issued by the Commission upon its own 
motion on the basis of the information 
stated in this notice, unless an order for 
hearing upon this matter shall be issued 
upon request or upon the Commission’s 
own motion. Persons who request a hear­
ing or advice as to whether a hearing is 
ordered will receive notice of further de­
velopments in this matter, including the 
date of the hearing (if ordered) and any 
postponements thereof.

For the Commission, by the Division 
of Corporate Regulation, pursuant to 
delegated authority.

[seal] Orval L. DuB ois,
Secretary.

[F.R. Doc. 70-15479; Filed, Nov. 17, 1970;
8:48 a.m.]

[File No. 7-3560]

SONY CORP.
Notice of Application for Unlisted 

Trading Privileges and of Oppor­
tunity for Hearing

N ovember 10, 1970.
In the matter of application of 

the Philadelphia-Baltimore-Washington 
Stock Exchange for unlisted trading 
privileges in a certain security.

The above-named national securities 
exchange has filed an application with 
the Securities and Exchange Commission 
pursuant to section 12(f) (1) (B) of the 
Securities Exchange Act of 1934 and 
Rule 12f-l thereunder, for unlisted trad­
ing privileges in the common stock of 
the following company, which security is 
listed and registered on one or more 
other national securities exchange:
Sony Corp., Depositary receipts for American 

shares each representing two shares of 
dollar validated common stock, 50 yen par 
value, File No. 7-3560.
Upon receipt of a request, on or before 

November 25, 1970, from any interested 
person, the Commission will determine 
whether the application shall be set down 
for hearing. Any such request should 
state briefly the nature of the interest 
of the person making the request and the 
position he proposes to take a t the hear­

ing, if ordered. In addition, any inter­
ested person may submit his views or any 
additional facts bearing on the said ap­
plication by means of a letter addressed 
to the Secretary, Securities and Ex­
change Commission, Washington, D.C. 
20549 not later than the date specified. 
If no one requests a hearing, this ap­
plication will be determined by order of 
the Commission on the basis of the facts 
stated therein and other information 
contained in the official files of the Com­
mission pertaining thereto.

For the Commission (pursuant to dele­
gated authority).

[seal] Orval L. D uB ois,
Secretary.

[F.R. Doc. 70-15486; Filed, Nov. 17, 1970;
8:49 a.m.]

[File No. 7-3563]
UAL, INC.

Notice of Application for Unlisted 
Trading Privileges and of Oppor­
tunity for Hearing

N ovember 10, 1970.
In the matter of application of 

the Philadelphia-Baltimore-Washington 
Stock Exchange for unlisted trading 
privileges in a certain security.

The above-named national securities 
exchange has filed an application with 
the Securities and Exchange Commission 
pursuant to section 12(f)(1)(B) of the 
Securities Exchange Act of 1934 and 
Rule 12f-l thereunder, for unlisted trad­
ing privileges in the preferred stock of 
the following company, which, security 
is listed and registered on one or more 
other national securities exchange:
UAL, Inc., $0.40 cumulative preferred stock, 

Series A, no par value, File No. 7-3563.
Upon receipt of a request, on or before 

November 25, 1970, from any interested 
person, the Commission will determine 
whether the application shall be set 
down for hearing. Any such request 
should state briefly the nature of the 
interest of the person making the re­
quest and the position he proposes to 
take at the hearing, if ordered. In addi­
tion, any interested person may submit 
his views or any additional facts bearing 
on the said application by means of a 
letter addressed to the Secretary, Securi­
ties and Exchange Commission, Wash­
ington 25, D.C., not later than the date 
specified. If no one requests a hearing, 
this application will be determined by 
order of the Commission on the basis 
of the facts stated therein and other in­
formation contained in the official files 
of the Commission pertaining thereto.

For the Commission (pursuant to dele­
gated authority).

[seal] Orval L. D uB ois,
Secretary.

[F.R. Doc. 70-15485; Filed, Nov. 17, 1970;
8:49 a.m.]
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DEPARTMENT OF LABOR
Office of the Secretary 

CONNECTICUT
Notice of Availability of Extended 

Unemployment Compensation
The Federal-State Extended Unem­

ployment Compensation Act of 1970, title 
II  of Public Law 91-373, establishes a 
program of extended unemployment 
compensation payable when unemploy­
ment is high (according to indicators 
set forth in the law) to unemployed 
workers who have received all of the reg­
ular compensation to which they are 
entitled. Pursuant to section 203(b) (2) 
of the Act, notice is hereby given that 
Renato E. Riccuiti, Commissioner of the 
Connecticut Labor Department, has de­
termined that there was a State “on” 
indicator in Connecticut for the week 
beginning September 20, 1970, and that 
an extended benefit period began in the 
State with the week beginning October 
11, 1970.

Signed at Washington, D.C., this 10th 
day of November 1970.

J. D. H odgson, 
Secretary of Labor.

[F.R. Doc. 70-15449; Piled, Nov. 17, 1970;
8:46 a.m.]

MASSACHUSETTS
Notice of Availability of Extended 

Unemployment Compensation
The Federal-State Extended Unem­

ployment Compensation Act of 1970, title 
II of Public Law 91-373, establishes a 
program of extended unemployment 
compensation payable when unemploy­
ment is high (according to indicators set 
forth in the law) to unemployed workers 
who have received all of the regular com­
pensation to which they are entitled. 
Pursuant to section 203(b) (2) of the Act, 
notice is hereby given that Herman V. 
LaMark, Director, Division of Employ­
ment Security, Commonwealth of Massa­
chusetts, has determined that there was 
a State “on” indicator in Massachusetts 
for the week beginning September 20, 
1970, and that an extended benefit period 
began in the State with the week begin­
ning October 11, 1970.

Signed at Washington, D.C., this 10th 
day of November 1970.

J. D. H odgson, 
Secretary of Labor.

[F.R. Doc. 70-15450; Piled, Nov. 17, 1970;
8:46 a.m.]

MICHIGAN
Notice of Availability of Extended 

Unemployment Compensation
The Federal-State Extended Unem­

ployment Compensation Act of 1970, title 
II of Public Law 91-373, establishes a 
program of extended unemployment 
compensation payable when unemploy­

ment is high (according to indicators set 
forth in the law) to unemployed work­
ers who have received all of the reg­
ular compensation to which they are 
entitled. Pursuant to section 203(b) (2) 
of the Act, notice is hereby given that 
William R. Ford, Director, Michigan 
Employment Security Commission, has 
determined that there was a State “on” 
indicator in Michigan for the week be­
ginning September 20, 1970, and that an 
extended benefit period began in the 
State with the week beginning Octo­
ber 11,1970.

Signed at Washington, D.C., this 10th 
day of November 1970.

J. D. H odgson, 
Secretary of Labor.

[P.R. Doc. 70-15451; Filed, Nov. 17, 1970;
8:46 a.m.]

RHODE ISLAND
Notice of Availability of Extended 

Unemployment Compensation
The Federal-State Extended Unem­

ployment Compensation Act of 1970, 
title II of Public Law 91-373, establishes 
a program of extended unemployment 
compensation payable when unemploy­
ment is high (according to indicators set 
forth in the law) to unemployed work­
ers who have received all of the regular 
compensation to which they are entitled. 
Pursuant to section 203(b) (2) of the Act, 
notice is hereby given that Mary C. 
Hackett, Director, Rhode Island Depart­
ment of Employment Security, has deter­
mined that there was a State “on” indi­
cator in Rhode Island for the week be­
ginning September 20, 1970, and that an 
extended benefit period began in the 
State with the week beginning October 
11, 1970.

Signed at Washington, D.C., this 10th 
day of NovemiSer 1970.

J. D. H odgson, 
Secretary of Labor.

[F.R. Doc. 70-15452; Filed, Nov. 17, 1970;
8:46 a.m.]

INTERSTATE COMMERCE 
COMMISSION

FOURTH SECTION APPLICATION FOR 
RELIEF

November 13, 1970.
Protests to the granting of an appli­

cation must be prepared in accordance 
with § 1100.40 of the general rules of 
practice (49 CFR 1100.40) and filed 
within 15 days from the date of publica­
tion of this notice in the F ederal 
R egister.

Long-and-S hort Haul

FSA No. 42077—Liquid caustic soda 
from LeMoyne, Ala. Filed by O. W. 
South, Jr., agent (No. A6207), for and on 
behalf of the Southern Railway Co. 
Rates on sodium (soda), caustic (so­

dium hydroxide), in tank carloads, as 
described in the application, from Le­
Moyne, Ala., to Augusta, Ga.

Grounds for relief—Market competi­
tion.

Tariff—Supplement 7 to Southern 
Freight Association, agent, tariff ICC 
S-938.

By the Commission.
[seal] R obert L. Oswald,

Secretary.
[F.R. Doc. 70-15498; Piled, Nov. 17, 1970; 

8:50 a.m.] *

[Notice 28]
MOTOR CARRIER ALTERNATE ROUTE 

DEVIATION NOTICES
November 13, 1970.

The .following letter-notices of pro­
posals to operate over deviation routes 
for operating convenience only have 
been filed with the Interstate Commerce 
Commission under the Commission’s 
Revised Deviation Rules—Motor Car­
riers of Passengers, 1969 (49 CFR 1042.2 
(c)(9)), and notice thereof to all in­
terested persons is hereby given as pro­
vided in such rules (49 CFR 1042.2 
(c) (9),).

Protests against the use of any pro­
posed deviation route herein described 
may be filed with the Interstate Com­
merce Commission in the manner and 
form provided in such rules (49 CFR 
1042.2(c)(9)) at any time, but will not 
operate to stay commencement of the 
proposed operations unless filed within 
30 days from the date of publication.

Successively filed letter-notices of the 
same carrier under the Commission’s 
Revised Deviation Rules—Motor Car­
riers of Property, 1969, will be numbered 
consecutively for convenience in identi­
fication, and protests, if any, should refer 
to such letter-notices by number.

Motor Carriers of Passengers

No. MC 1515 (Deviation No. 567), 
GREYHOUND LINES, INC. (Eastern 
Division), 1400 West Third Street, Cleve­
land, Ohio 44113, filed November 3, 1970. 
Carrier proposes to operate as a common 
carrier, by motor vehicle, of passengers 
and their baggage, and express and 
newspapers in the same vehicle with 
passengers, over deviation routes as fol­
lows: Cl) From Louisville, Ky., over 
Interstate Highway 64 to junction U.S. 
Highway 60 near Duckers, Ky., with the 
following access routes:' (a) From Frank­
fort, Ky., over U.S. Highway 127 to junc­
tion Interstate Highway 64; and (b) 
from Shelbyville, Ky.; over U.S. Highway 
53 to junction Interstate Highway 64; 
and (2) from Lexington, Ky., over Inter­
state Highway 64 to junction U.S. High­
way 60 near Grayson, Ky., with the fol­
lowing access routes: (a) From Owings- 
vifie, Ky., over Kentucky Highway 36 to 
junction Interstate Highway 64; (b) 
from Mount Sterling, Ky., over Kentucky 
Highway 11 to junction Interstate High­
way 64; and (c) from Winchester, Ky., 
over U.S. Highway 227 to junction Inter­
state Highway 64, and return over the
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same routes, for operating convenience 
only. The notice indicates that the car­
rier is presently authorized to transport 
passengers and the same property, over 
a pertinent service route as follows: Be­
tween Huntington, W. Va., and Hender­
son, Ky., over U.S. Highway 60.

No. MC 58719 (Sub-No. 1) (Deviation 
No. 1), INGRAM BUS LINES, INC., 313 
Jordon Avenue, Tallassee, Ala. 36078, 
filed October 19, 1970, amended Novem­
ber 2, 1970. Carrier’s representative: J. 
Douglas Harris, 409-412 Bell Building, 
Montgomery, Ala. 36104. Carrier pro­
poses to operate as a common carrier, by 
motor vehicle of passengers and their 
Ibaggage, and express and newspapers in 
the same vehicle with passengers, over 
a deviation route as follows: From Mont­
gomery, Ala., over Interstate Highway 
85 to Opelika, Ala., with the following 
access routes: (1) From Opelika, Ala., 
over U.S. Highway 280 to junction Inter­
state Highway 85; (2) from Opelika, Ala., 
over U.S. Highway 431 to junction Inter­
state Highway 85; (3) from the Auburn 
Airport, at Auburn, Ala., over East Glenn 
Ave., and U.S. Highway 29 to junction 
Interstate Highway 85; and (4) from 
Montgomery, Ala., over city streets to 
junction Interstate Highway 85, and re­
turn over the same route, for operating 
convenience only. The notice indicates 
that the carrier is presently authorized 
to transport passengers and, the same 
property, over a pertinent service route 
as follows: From Montgomery, Ala., over 
U.S. Highway 231 to Wetumpka, Ala., 
thence over Alabama Highway 14 to 
Opelika, Ala., thence over U.S. Highway 
280 to Columbus, Ga., and return over 
the same route.

By the Commission.
[seal] R obert L. Oswald,

Secretary.
[F.R. Doc. 70-15499; Filed, Nov. 17, 1970;

8:50 a.m.]

’ [Notice 37]
MOTOR CARRIER ALTERNATE ROUTE 

DEVIATION NOTICES
N ovember 13, 1970.

The following letter-notices of pro­
posals to operate over deviation routes 
for operating convenience only have been 
filed with the Interstate Commerce Com­
mission under the Commission’s Revised 
Deviation Rules—Motor Carriers of 
Property, 1969 (49 CFR 1042.4(d) (11) ) 
and notice thereof to all interested per­
sons is hereby given as provided in such 
rules (49 CFR 1042.4(d) (ID ).

Protests against the use of any pro­
posed deviation route herein described 
may be filed with the Interstate Com­
merce Commission in the manner and 
form provided in such rules (49 CFR 
1042.4(d) (12) ) a t any time, but will not 
operate to stay commencement of the 
Proposed operations unless filed within 
¿0 days from the date of publication.

Successively filed letter-notices of the 
same carrier under the Commission’s 
* S fet* ̂ vm tion  Rules—Motor Carriers 

of Property, 1969, will be numbered con­

secutively for convenience in identifica­
tion and protests, if any, should refer to 
such letter-notices by number.

Motor Carriers of P roperty

No. MC 30504 (Deviation No. 7), 
TUCKER FREIGHT LINES, INC., 1415 
South Olive Street, South Bend, Ind. 
46621, filed November 6, 1970. Carrier 
proposes to operate as a common car­
rier, by motor vehicle, of general com­
modities, with certain exceptions, over 
a deviation route as follows : From junc­
tion U.S. Highway 20 and Interstate 
Highway 65 over Interstate Highway 65 
to Indianapolis, Ind., and return over 
the same route, for operating conven­
ience only. The notice indicates that the 
carrier is presently authorized to trans­
port the same commodities, over per­
tinent service routes as follows: (1) From 
junction U.S. Highways 6 and 31 over 
U.S. Highway 6 to junction U.S. Highway 
35, thence over U.S. Highway 35 to La 
Porte, Ind., thence over Indiana Highway 
2 to South Bend, Ind.; (2) from Elkhart, 
Ind., over U.S. Highway 33 to South 
Bend, Ind., thence over Indiana Highway 
2 to junction U.S. Highway 20, thence 
over U.S. Highway 20 to Chicago, 111.; 
and (3) from Grand Rapids, Mich., over 
U.S. Highway 131 to the Michigan-Indi­
ana State line, thence over Indiana High­
way 15 to Bristol, Ind., thence over-Indi­
ana Highway 120 to Elkhart, Ind., thence 
over U.S. Highway 33 to South Bend, 
Ind., thence over U.S. Highway 31 to In­
dianapolis, Ind., and return over the 
same routes.

No. MC-42487 (Deviation No. 85), 
CONSOLIDATED FREIGHTWAYS 
CORPORATION OF DELAWARE, 175 
Linfield Drive, .Menlo Park, Calif. 94025, 
filed November 3, 1970. Carrier pro­
poses to operate as a common carrier, by 
motor vehicle, of general commodities, 
with certain exceptions, over a deviation 
route as follows: From Flagstaff, Ariz., 
over Interstate Highway 40 to junction 
Interstate Highway 25 (U.S. Highway 
85) at or near Albuquerque, N. Mex., 
thence over Interstate Highway 25 (U.S. 
Highway 85) to Denver, Colo., and return 
over the same route, for operating con­
venience only. The notice indicates that 
the carrier is presently authorized to 
transport the same commodities, over 
pertinent service routes as follows: (1) 
From Salt Lake City, Utah, over U.S. 
Highway 91 to junction Utah Highway 
15, thence over Utah Highway 15 to junc­
tion U.S. Highway 89, thence over U.S. 
Highway 89 to Phoenix, Ariz. (also from 
Salt Lake City over the above-specified 
route to Spanish Fork, Utah, thence over 
U.S. Highway 89 to Phoenix, Ariz.) ; (2) 
from Salt Lake City, Utah, over U.S. 
Highway 40 via Kimball Junction, Utah, 
to Silver Creek Junction, Utah, thence 
over U.S. Highway 189 via Warship and 
Echo, Utah, to Evanston, Wyo., thence 
over U.S. Highway 30S to Little America, 
Wyo., thence over U.S. Highway 30N to 
Granger, Wyo., thence return over U.S. 
Highway 30N to Little America, thence 
over U.S. Highway 30 to Rock Springs, 
Wyo.; (3) from Salt Lake City, Utah, 
over U.S. Highway 89 via Farmington

and Uintah, Utah, to Ogden, Utah (also 
from Salt Lake City over U.S. Highway
91 via Clearfield, Utah, to Ogden); (4) 
from Uintah, Utah, over U.S. Highway 
30S to Echo, Utah; (5) from Rawlins, 
Wyo., over U.S. Highway 287 to Muddy 
Gap, Wyo., thence over Wyoming High­
way 220 to Casper, Wyo.; and (6) from 
Denver, Colo, over U.S. Highway 287 to 
Laramie, Wyo. (also from Denver over 
U.S. Highway 85 to Cheyenne, Wyo., 
thence over U.S. Highway 30 to Lara­
mie), thence over U.S. Highway 30 to 
Little America, Wyo., thence over U.S. 
Highway 30S via Uintah, Utah, to Ogden, 
Utah, thence over U.S. Highway 91 to 
Provo, Utah (also from Denver over the 
above-specified route to Uintah, Utah, 
thence.over U.S. Highway 89 to junction 
Alternate U.S. Highway 89, near Farm­
ington, U tah), thence over Alternate U.S. 
Highway 89 to junction US. Highway 
91, thence over U.S. Highway 91 to 
Provo, and return over the same routes.

No. MC 52709 (Deviation No. 25), 
RINGSBY TRUCK LINES, INC., 3201 
Ringsby Court, Denver, Colo. 80216, filed 
November 2, 1970. Carrier proposes to 
operate as a common carrier, by motor 
vehicle, of general commodities, with 
certain exceptions, over a deviation route 
as follows: Between Chicago, 111., and 
Gillette, Wyo., over Interstate Highway 
90 (using U.S. Highway 16 and U.S. 
Highway 14 where portions of Interstate 
Highway 90 are not completed), for 
operating convenience only. The notice 
indicates that the carrier is presently 
authorized to transport the same com­
modities, over pertinent service routes 
as follows: (1) From Omaha, Nebr., over 
U.S. Highway 6 to junction unnumbered 
highway (formerly US. Highway 6), 
thence over unnumbered highway via 
Brooklyn, Carnforth, and Victor, Iowa, 
to junction U.S. Highway 6, thence over 
U.S. Highway 6 via Marengo, Iowa, to 
Moline, 111., thence over Illinois Highway
92 to junction U.S. Highway 34, thence 
over U.S. Highway 34 to La Moille, HI., 
thence return over U.S. Highway 34 to 
junction Illinois Highway 92, thence con­
tinue over U.S. Highway 34 to junction 
unnumbered highway (formerly U.S. 
Highway 34) near Earlville, HI., thence 
over unnumbered highway via Earlville 
to junction U.S. Highway 34, thence over 
U.S. Highway 34 to junction unnumbered 
highway (formerly U.S. Highway 34) 
near Leland, HI., thence over unnum­
bered highway via Leland to junction 
U.S. Highway 34, thence over U.S. High­
way 34 to Chicago, 111.; (2) from Denver, 
Colo., over U.S. Highway 85 to Greeley, 
Colo., thence over U.S. Highway 34 to 
Brush, Colo., thence over U.S. Highway 
6 via Sterling, Colo., and Hastings, Nebr., 
to Omaha, Nebr.; (3) from Denver to 
Sterling as specified above, thence over 
U.S. Highway 138 to junction U.S. High­
way 30, thence over U.S. Highway 30 via 
Grand Island, Nebr., to junction U.S. 
Highway 275, thence over U.S. Highway 
275 to junction U.S. Highway 6, thence 
as specified above to Omaha, Nebr.; (4) 
from Ogallala, Nebr., over US. Highway 
26 to Scottsbluff, Nebr.; (5) from Tor- 
rington, Wyo., over U.S. Highway 26 to
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Scottsbluff, Nebr., thence over Nebraska 
Highway 29 to Gering, Nebr.; (6) from 
Denver, Colo., over U.S. Highway 85 to 
Torrington, Wyo., thence over U.S. High­
way 26 to junction U.S. Highway 87; (7) 
from Denver, Colo., over U.S. Highway 
287 (formerly U.S. Highway 87) to junc­
tion Colorado Highway 1 (formerly U.S. 
Highway 87), thence over Colorado 
Highway 1 to junction U.S. Highway 87, 
thence over U.S. Highway 87 via Doug­
las, Wyo., to Casper, Wyo.; and (8) from 
Denver, Colo., to Douglas, Wyo., as speci­
fied above, thence over Wyoming High­
way 59 (formerly Wyoming Highway 87) 
to junction unnumbered highway, thence 
over unnumbered highway via Verse and 
Hilight, Wyo., to junction Wyoming 
Highway 59 (formerly Wyoming High­
way 87), thence over Wyoming Highway 
59 to Gillette, Wyo., and return over the 
same routes.

By the Commission.
[seal] R obert L. Oswald,

Secretary.
[F.R. Doc. 70-15500; Filed, Nov. 17, 1970;

8:50 a.m.]

[Notice 104]
MOTOR CARRIER APPLICATIONS AND 

CERTAIN OTHER PROCEEDINGS 
November 13,1970.

The following publications are gov­
erned by the new Special Rule 1.247 of 
the Commission’s rules of practice, pub­
lished in the F ederal R egister, issue of 
December 3,1963, which became effective 
January 1,1964.

The publications hereinafter set forth 
reflect the scope of the applications as 
filed by applicant, and may include de­
scriptions, restrictions, or limitations 
which are not in a form acceptable to the 
Commission. Authority which ultimately 
may be granted as a result of the applica­
tions here noticed will not necessarily re­
flect the phraseology set forth in the ap­
plication as filed, but also will eliminate 
any restrictions which are not acceptable 
to the Commission.
Applications Assigned for Oral H earing

MOTOR CARRIERS OF PROPERTY

No. MC 134206 (Sub-No. 2) (Republi­
cation) , filed January 16,1970, published 
in the F ederal R egister issue of Feb­
ruary 12,1970, and republished this issue. 
Applicant: F & K MILK SERVICE, INC., 
Post Office Box 67, Union Grove, Wis. 
53182. Applicant’s representative: Rolfe 
E. Hanson, 121 West Doty Street, Madi­
son, Wis. 53703. The modified procedure 
has been followed in this proceeding and 
a report and order of the Commission 
decided October 23,1970, and served No­
vember 5, 1970, finds; that operation by 
applicant, in interstate or foreign com­
merce, as a contract carrier, by motor ve­
hicle, over irregular routes, of dairy prod­
ucts, synthetic creams, puddings, fruit 
drinks, and noncarbonated beverages 
(except commodities in bulk) ; (1) from 
Whitewater, Wis., to points in Illinois, 
Indiana, Iowa, Michigan, Ohio, Pennsyl­

vania, New Jersey, New York, Kentucky, 
and Missouri; and (2) from the plant- 
sites of Hawthorn-Mellody, Inc., a t points 
in the destination States named in (1) 
above to Whitewater, Wis., under a con­
tinuing contract or contracts with Haw- 
thorn-Mellody, Inc., of Chicago, 111., will 
be consistent with the public interest and 
national transportation policy; that ap­
plicant is fit, willing, and able properly 
to perform'such service and to conform 
to the requirements of the Interstate 
Commerce Act and the Commission’s 
rules and regulations thereunder; that a 
permit authorizing such operations 
should be issued subject to the following 
conditions: (1) The prior receipt of ap­
plicant’s request in writing for the co­
incidental cancellation of its certificate 
of public convenience and necessity No. 
MC 119009 dated July 6, 1970; and (2) 
because it is possible that other persons, 
who have relied upon the notice of the 
application as published, may have an 
interest in and would be prejudiced by 
the lack of proper notice of authority 
actually granted will be published in the 
Federal R egister and issuance of a per­
mit in the proceeding will be withheld 
for a period of 30 days from the date of 
such publication, during which period 
any proper party in interest may file a 
petition to reopen or for other appro­
priate relief setting forth in detail the 
precise manner in which it has been 
so prejudiced.
Applications for Certificates or Per­

mits Which Are To Be Processed Con­
currently With Applications Under 
Section 5 Governed by Special Rule 
240 to the Extent Applicable

No. MC 14552 (Sub-No. 38), filed 
October 5, 1970. Applicant: J. V. Mc- 
NICHOLAS TRANSFER COMPANY, a 
corporation, 555 West Federal Street, 
Youngstown, Ohio 44501. Applicant’s 
representative: Paul F. Beery, 88 East 
Broad Street, Columbus, Ohio 43215. Au­
thority sought to operate as a common 
carrier, by motor vehicle, over regular 
and irregular routes, transporting: (A) 
Over regular routes: General commodi­
ties (except household goods, livestock, 
and commodities in bulk); (1) between 
Akron and Dover, Ohio: From Akron 
over U.S. Highway 224 to junction Ohio 
Highway 241, thence over Ohio Highway 
241 to junction Interstate Highway 77, 
thence over Interstate Highway 77 to 
Dover, Ohio, and return over the same 
route, serving all intermediate points and 
the off-route points in Summit, Stark, 
and Tuscarawas Counties, Ohio; (2) be­
tween Akron and Salem, Ohio: From 
Akron over U.S. Highway 224 to junction 
Ohio Highway 14, thence over Ohio High­
way 14 to Salem, Ohio, and return over 
the same route, serving all intermediate 
points and the off-route points in Sum­
mit, Portage, Mahoning, and Columbiana 
Counties, Ohio; (3) between Akron and 
Willard, Ohio: From Akron over U.S. 
Highway 224 to junction Ohio Highway 
103, thence over Ohio Highway 103 to 
Willard, Ohio, and return over the same 
route, serving all intermediate points and 
the off-route points in Summit, Medina,

Ashland, and Huron Counties, Ohio; (4) 
between Dover and Sandyville, Ohio: 
From Dover over Ohio Highway 800 to 
Sandyville, and return over the same 
route, serving all intermediate points and 
the off-route points in Tuscarawas and 
Stark Counties, Ohio; (5) between Dover 
and Byesville, Ohio: From Dover over 
Interstate Highway 77 to Byesville, and 
return over the same route, serving all 
intermediate points and the off-route 
points in Tuscarawas and Guernsey 
Counties, Ohio; (6) between Dover and 
Coshocton, Ohio: Over Interstate High­
way 77 to junction Ohio Highway 36, 
thence over Ohio Highway 36 to Coshoc­
ton, Ohio, and return over the same 
route, serving all intermediate points and 
the off-route points in Tuscarawas and 
Coshocton Counties, Ohio;

(7) Between Dover and Newcomers- 
town, Ohio: From Dover over Ohio High­
way 250 to Dennison, Ohio, thence over 
U.S. Highway 36 to Newcomerstown, 
Ohio, and return over the same route, 
serving all intermediate points and the 
off-route points in Tuscarawas and Co­
shocton Counties, Ohio; (8) between 
Dover and Strasburg, Ohio: From Dover 
over Wooster Avenue to junction U.S. 
Highway 21, thence over U.S. Highway 21 
to Strasburg, Ohio, and return over the 
same route, serving all intermediate 
points and the off-route points in Tusca­
rawas County, Ohio; (9) between Dover 
and Baltic, Ohio: From Dover, Ohio, over 
Ohio Highway 39 to junction Ohio High­
way 93, thence over Ohio Highway 93 to 
Baltic, Ohio, and return over the same 
route, serving all intermediate points and 
the off-route points in Tuscarawas, 
Holmes, and Coshocton Counties, Ohio; 
(10) between Dover and New Philadel­
phia, Ohio: From Dover over Tuscarawas 
Avenue to New Philadelphia, and return 
over the same route, serving all inter­
mediate points and the off-route points 
in Tuscarawas County, Ohio; and (11) 
between Akron and Strongsville, Ohio: 
From Akron over Ohio Highway 18 to 
junction U.S. Highway 42, thence over 
U.S. Highway 42 to Strongsville, Ohio, 
and return over the same route, serving 
all intermediate points and the off-route 
points of Summit, Medina, and Cuyahoga 
Counties, Ohio, restricted to traffic mov­
ing from, to, or through, Akron, Ohio, in 
routes (1) through (11); and (B) Over 
irregular routes: General commodities 
(except household goods, livestock, and 
commodities in bulk), between Akron, 
Ohio, on the one hand, and, on the other, 
points in Ohio. N ote: Dual operations 
may be involved. Applicant states that by 
tacking at Akron, Ohio, it would be able 
to serve between points in Ohio, on the 
one hand, and, on the other, points on its 
regular route, and points within Pennsyl­
vania and .Ohio within 35 miles of 
Youngstown, Ohio. It can tack with ap­
plicant's existing authority to also trans­
port certain specified commodities to 
points in numerous States. This is a mat­
ter directly related to MC-F-10982, pub­
lished in the F ederal R egister issue of 
October 14, 1970, wherein it seeks the 
rights of Lee Freight Lines, Inc., who 
operates under a certificate of registra­
tion, MC 99917. The purpose of this
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application is to convert same to a cer­
tificate of public convenience and neces­
sity. If a hearing is deemed necessary, 
applicant requests it be held at Colum­
bus, Ohio.

No. MC 120872 (Sub-No. 7), filed 
October 26, 1970. Applicant: COLO­
RADO CARTAGE COMPANY, INC., 
Post Office Box 7178, Park Hill Station, 
Denver, Colo. 80217. Applicant’s repre­
sentatives: John H. Lewis, The 1620 
Grant Street Building, Denver, Colo. 
80203, and Edward T. Lyons, Jr., 420 
Denver Club Building, Denver, Colo. 
80202. Authority sought to operate as a 
common carrier, by motor vehicle, over 
regular and irregular routes, transport­
ing: Irregular Routes: Part A (1) Gen­
eral commodities: (a) Between points in 
the following described area: Commenc­
ing at the junction of the city and county 
of Denver north boundary and Interstate 
Highway 25, thence north on Interstate 
Highway 25 to the intersection of Colo­
rado Highway 52, thence east on Colorado 
Highway 52 to its junction with U.S. 85 
at or near Port Lupton, Colo., thence 
north on U.S. 85 to its junction with un­
numbered highway approximately 5 
miles north of Fort Lupton, Colo., thence 
east on said unnumbered highway to its 
junction with unnumbered highway ap­
proximately 3 miles north of Interstate 
Highway 80S, thence south on said un- 
numbered highway to its junction Inter­
state Highway 80S, thence northeasterly 
on Interstate Highway 80S to Roggin, 
thence south on unnumbered highway to 
Colorado Highway 52, thence on Colo­
rado Highway 52 to Prospect Valley, 
thence south on Colorado Highway 79 to 
its junction with Interstate Highway 70, 
thence west on Interstate Highway 70 to 
its junction with the city and county of 
Denver boundary, thence along the north 
and west boundary of the city and county 
of Denver to point of beginning except 
Northglenn and Thorton, restricted 
against service on Interstate Highway 25 
or on Interstate Highway 70; (b) between 
points in (1) above, on the one hand, and 
on the other, Denver and its commercial 
zone; (c) between points within Denver 
and its commercial zone, except Thorton 
and Northglenn.

(2) Farm supplies from Golden, Colo., 
to points in the area described in (1) 
above. (3) Livestock, farm machinery, 
stock feeds and farm supplies, between 
points in Larimer County lying north of 
the south boundary line of the city of 
Port Collins, as extended, and between 
those points, on the one hand, and on 
the other, points in the State of Colorado. 
Regular Routes: (4) General commodi­
ties: (a) Between Longmont and Well­
ington, Colo., serving on intermediate 
points and off route points within 6 miles 
of Longmont; from Longmont over Colo­
rado Highway 119 to junction U.S. High­
way 87 (Interstate Highway 25), thence 
over U.S. Highway 87 (Interstate High­
way 25) to junction Colorado Highway 1, 
thence over Colorado Highway 1 to Long­
mont and return over the same route, 
(b) Between Longmont, Colo., and 
Wellington, Colo., serving intermediate 
Points located north of Berthoud,

Colo., and off route points within 6 
miles of Longmont; from Longmont 
over U.S. Highway 287 to junction 
Colorado Highway 1, thence over Colo­
rado Highway 1 to Wellington and re­
turn over the same route, (c) Between 
Berthoud, Colo., and Greeley, Colo., 
serving all intermediate points; from 
Berthoud over Colorado Highway 56 to 
junction U.S. Highway 87 (Interstate 
Highway 25), thence over U.S. Highway 
87 Interstate Highway (Interstate High­
way 25) to junction Colorado Highway 
60, thence over Colorado Highway 60 to 
junction Colorado Highway 257, thence 
over Colorado Highway 257 to junction 
U.S. Highway 34, thence over U.S. High­
way 34 to Greeley and return over the 
same route, (d) Between Loveland, Colo., 
and Greeley, Colo., serving all inter­
mediate points; from Loveland over U.S. 
Highway 34 to Greeley and return over 
the same route, (e) Between Port Collins, 
Colo., and Greeley, Colo., serving all in­
termediate points; (1) from Fort Collins 
over Colorado Highway 14 to junction 
U.S. Highway 85, thence over U.S. High­
way 85 to Greeley, and return over the 
same route; (2) from Port Collins over 
Colorado Highway 14 to junction Colo­
rado Highway 257, thence over Colorado 
Highway 257 to junction U.S. Highway 
34, thence over U.S. Highway 34 to Gree­
ley, and return over the same route.

(5) General Commodities (a) between 
Port Collins, Colo., and Eaton, Colo., 
serving all intermediate points; from 
Port Collins over U.S. Highway 87 (Inter­
state Highway 25) to junction unnum­
bered Weld County Highway near 
Timnath, thence over unnumbered High­
way via Timnath and Severance, to 
Eaton and return over the same route, 
(b) Between Fort Collins, Colo., and 
Lucerne, Colo., serving all intermediate 
points and off route points located within 
5 miles of Windsor; from Port Collins, 
over U.S. 87 (Interstate Highway 25) to 
junction Colorado Highway 392, thence 
over Colorado Highway 392 to Lucerne 
and return over the same route. Restric­
tions: Part (A) above is restricted (1) 
against service between Port Collins and 
Loveland, (2) against service between 
Longmont and Berthoud, and (3) against 
service between points located within 6 
miles of Longmont. Part (B) (1) between 
Denver, Colo., and Wellington, Colo., 
serving all intermediate points between 
Windsor and Wellington, Colo., the off- 
route points of Severance and Timnath, 
Colo., and off-route points within 5-miles 
of Windsor, Colo.; (a) from Denver over 
U.S. Highway 87 (Interstate Highway 25) 
to junction U.S. Highway 34, thence over 
U.S. Highway 34 to junction Colorado 
Highway 257, thence over Colorado High­
way 257 to Windsor, thence over Colo­
rado Highway 392 to junction U.S. High­
way 87 (Interstate Highway 25), thence 
over U.S. Highway 87 (Interstate 
Highway 25) to junction of Colorado 
Highway 1, thence over Colorado High­
way 1 to Wellington and return over 
the same route, (b) Prom Denver over 
U.S. Highway 87 (Interstate Highway 25) 
to junction Colorado Highway 1, thence 
over Colorado Highway 1 to Wellington

and return over the same route. (2) Be­
tween Windsor, Colo., and Wellington, 
Colo., serving all intermediate points, the 
off route of Severance and Timnath and 
off-route points within 5 miles of Wind­
sor; from Windsor over Colorado High­
way 257 to junction Colorado Highway 
14, thence over Colorado Highway 14 to 
junction Colorado Highway 1, thence 
over Colorado Highway 1 to Wellington 
and return over the same route. Restric­
tions: The operating rights described in 
part (B) above are restricted (1) against 
service between Denver and Port Collins, 
Colo., and (2) against tacking with the 
operating rights described in part (A) 
above to provide a through service. 
N ote : Applicant states that the requested 
irregular route authority cannot be 
tacked with its existing authority. The 
instant application is a matter directly 
related to MC-F-11004, published in the 
F ederal R egister issue of November 4, 
1970. If a hearing is deemed necessary, 
applicant requests it be held at Denver, 
Colo.

No. MC 134925, filed September 11, 
1970. Applicant: CUMMINGS TRUCK­
ING COMPANY, INC., 1321 Seventh 
Street, Birmingham, Ala. 35401. Appli­
cant’s representative: John P. Carlton, 
327 Frank Nelson Building, Birmingham, 
Ala. 35203. Authority sought to operate 
as a common carrier, by motor vehicle, 
over regular and irregular routes, trans­
porting: (1) Paper, iron and steel pipe, 
pipe fittings, contractors’ equipment, 
building material, coal, cotton, cotton 
seed, cottonseed meal and hulls, pitch, 
and fertilizer, between Birmingham and 
Tuscaloosa, in Ala.; and between Bir­
mingham and Tuscaloosa, Ala.., on the 
one hand and Mobile, Ala., on the other 
hand, in truck loads only, minimum 16,- 
000 pounds, over the following routes: 
(a) Between Birmingham and Tusca­
loosa over Alabama Highway No. 7; (b) 
between Birmingham and Mobile over 
Alabama Highway No. 5; and (c) be­
tween Tuscaloosa and Mobile as follows: 
Beginning at Tuscaloosa thence over 
Alabama Highway No. 13 to Greensboro; 
thence over Alabama Highway No. 61 to 
Uniontown; thence over U.S. Highway 
No. 80 to Browns; thence over Alabama 
Highway No. 5 to Mobile, with no serv­
ice to or from any intermediate points 
on routes a, b, and c except that appli­
cant may transport fertilizer and pitch 
to and from intermediate points; 
(2) household goods such as personal ef­
fects and property used or to be used 
in a dwelling when a part of the equip­
ment or supply of such dwelling; fur­
niture, fixtures, equipment, and the 
property of stores, offices, museums, 
institutions, hospitals, or other establish­
ments when a part of the stock, equip­
ment, or supply of such stores, offices, 
museums, institutions, hospitals, or other 
establishments; and articles including 
objects of art, displays, and exhibits, 
which because of their unusual nature 
or value require specialized handling and 
equipment usually employed in moving 
household goods, between points in Ala­
bama located within an area of 200 miles 
from Tuscaloosa, Ala., and including
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Tuscaloosa in truck loads only, minimum 
2,000 pounds.

(3) General commodities, between 
Birmingham and Anniston, Ala., over 
U S. Highway No. 78, serving all inter­
mediate points; (4) explosives, between 
the U.S. Ordnance Depot located at or 
near Bynum and Camp Rucker, Ala., as 
follows: Commencing at Bynum, thence 
over U.S. Highway No. 78 to Anniston, to 
Oxford, thence to the junction of Ala­
bama State Highway No. 37, thence over 
Alabama State Highway No. 37 to Ope­
lika, thence over U.S. Highway No. 29 
to Banks, thence over U.S. Highway No. 
231 to Ozark, thence over Alabama State 
Highway No. 85 to Camp Rucker, with 
no service to intermediate points; (5) 
general commodities, except commodi­
ties which cannot be handled by motor 
vehicle, between Tuscaloosa, Ala., on the 
one hand, and all points located within 
a radius of 50 miles of Tuscaloosa, on 
the other hand; and (6) general com­
modities, except uncrated household 
goods and commodities injurious or con­
taminating to other lading: (1) Between 
Birmingham and the Alabama-Tennes- 
see State line over U.S. Highway No. 31, 
with service to and from all intermediate 
points; (2) between Florence and the 
Alabama-Tennessee State line-over U.S. 
Highway No. 72, with service to and from 
all intermediate points except that no 
intermediate service as authorized on 
this route between Huntsville and Ath­
ens, Ala.; (3) between Decatur and Flor­
ence over Alabama Highway No. 20; be­
tween Decatur and Russellville over Ala­
bama Highway No. 24;

(4) between Scottsboro and Gunters- 
ville over Alabama Highway No. 32, with 
service to and from all intermediate 
points and with service to the Tennessee 
Valley Authority Dam; applicant may 
operate over U.S. Highway No. 431 be­
tween Huntsville and Guntersville as an 
operating convenience but shall not per­
form any transportation to or from in­
termediate points located between Gun­
tersville and Huntsville when such route 
is used (U.S. Highway No. 431 was pre­
viously known as U.S. Highway No. 231);
(5) between Birmingham and Huntsville 
over Alabama Highway No. 38, said route 
to be an alternate route, and the author­
ity granted herein shall not authorize 
said applicant to offer service either to 
or from any intermediate point-located 
between Birmingham and Huntsville on 
Alabama Highway No. 38, or to offer or 
perform any local service between said 
intermediate points on said route; and
(6) between all points within a radius of 
15 miles of Huntsville, Ala. Authority is 
sought to serve all points in Alabama 
within the police jurisdictions of all in­
corporated municipalities now specifical­
ly authorized to be served, except that 
this amended authority shall not be 
construed to authorize any service to or 
from a city or town not presently specif­
ically authorized to be served. Restric­
tions : No traffic may be handled between 
Birmingham, on the one hand, and Flor­
ence, Sheffield, or Tuscumbia, on the 
other hand, and this restriction shall 
apply to local and interline traffic. No

interline traffic may be handled between 
Decatur, on the one hand, and Florence, 
Sheffield, or Tuscumbia, on the other 
hand, but local traffic which originates 
either at Decatur or Florence, Sheffield 
or Tuscumbia, may be handled between 
Decatur, on the one hand, and Florence, 
Sheffield, or Tuscumbia, on the other 
hand. No traffic may be handled to or 
from Birmingham, on the one hand, and 
Russellville, Florence, Sheffield, or Tus­
cumbia, on the other hand, and this re­
striction shall apply to local and inter­
line traffic. No interline traffic may be 
handled between Decatur, on the one 
hand, and Florence, Sheffield, or Tus­
cumbia, on the other hand, but local 
traffic which originates either at Decatur 
or Florence, Sheffield or Tuscumbia, may 
be handled between Decatur, on the one 
hand, and Florence, Sheffield, or Tus­
cumbia, on the other hand. Note: This 
application is a matter directly related 
to MC-F-10952, published in the F ederal 
R egister issue of September 23, 1970. If 
a hearing is deemed necessary, applicant 
requests it be held at Birmingham, Ala.

No. MC 11936 (Sub-No. 12), filed Oc­
tober 2, 1970. Applicant: MURROW’S 
TRANSFER, INCORPORATED, 708 
West Fairfield Street, High Point, N.C. 
27263. Applicant’s representative: J. Ruf­
fin Bailey, Post Office Box 2246, 1012 
Durham Life Insurance Building, 
Raleigh, N.C. 27602. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport­
ing: (1) General commodities (except 
those requiring special equipment and 
except leaf tobacco); (a) between points 
within a 75 mileage radius of Eden 
(formerly Spray),N.C.; and (b) between 
Eden (formerly Leaksville, Spray, and 
Draper) on the hand, and, on the other, 
Charlotte, N.C.; and (2) bagging, from 
Eden (formerly Leaksville, Spray, and 
Draper) to Henderson. N ote: Applicant 
states that joinder is intended with 
Murrow’s Transfer, Inc., at High Point, 
N.C. The instant application is a matter 
directly related with MC-F-10974, pub­
lished in the F ederal R egister issue of 
October 14, 1970. If a hearing is deemed 
necessary, applicant requests it be held 
at Washington, D.C.

Applications U nder S ections 5 and 
210a(b)

The following applications are gov­
erned by the Interstate Commerce Com­
mission’s special rules governing notice 
of filing of applications by motor carriers 
of property or passengers under sections 
5(a) and 210a(b) of the Interstate Com­
merce Act and certain other proceedings 
with respect thereto (49 CFR 1.240).

MOTOR CARRIERS OF PROPERTY

No. MC-F-11010. Authority sought for 
purchase by ACE LINES, INC., 4143 East 
43d Street, Des Moines, Iowa 50317, of 
the operating rights of LINDSAY 
TRANSFER, INC., Post Office Box 384, 
Sutton, Nebr. 68979, and for acqui­
sition by L. D. EASTER, L. B. EAS­
TER, R. L. EASTER, J. L. EAS­
TER, T. C. MILLER, V. L. JONES, 
E. R. MORSE, LYNN W. EASTER,

TRUSTEE OF TRUST OF SUSAN K. 
EASTER, BEVERLY JEAN PERRY, and 
MARILYN PROVOST, all of Des Moines, 
Iowa 50317, of control of such rights 
through the purchase. Applicants’ at­
torney: William L. Fairbank, Hubbell 
Building, Des Moines, Iowa 50309. Oper­
ating rights sought to be transferred: 
General commodities, except those of 
unusual value, classes A and B explo­
sives, household goods as defined by the 
Commission, commodities in bulk, heavy 
machinery, and commodities injurious 
or contaminating to other lading, as a 
common carrier over regular routes, be­
tween Grand Island, Comstock, and 
Burwell, Nebr., on the one hand, and, on 
the other, Omaha, Nebr., serving certain 
intermediate and off-route points, with 
certain restrictions; hides, from Hast­
ings, Nebr., to Chicago, 111.; household 
goods as defined by the Commission, 
livestock, and agricultural commodities, 
as a common carrier over irregular 
routes, between Sargent, Nebr., and 
points within 50 miles thereof, on the one 
hand, and, on the other, points in Iowa 
and Kansas; salt, from Kanopolis, Kans., 
to Sargent, Nebr., and points within 50 
miles thereof; agricultural machinery, 
implements, and parts therefor, and 
binder twine, from Chicago, Canton, 
Moline, East Moline, and Rock Island, 
ill., to points in 26 counties in central 
Nebraska, from Moline, East Moline, and 
Rock Island, HI., to points in eight coun­
ties in Kansas and 32 counties in western 
and southern Nebraska. Vendee is au­
thorized to operate as a common carrier 
in Missouri, Kansas, Oklahoma, Iowa, 
Illinois, Nebraska, Indiana, Wisconsin, 
North Dakota, Minnesota, South Dakota, 
Michigan, Colorado, Montana, and Wy­
oming. Application has not been filed 
for temporary authority under section 
210a(b).

No. MC-F-11011. Authority sought for 
purchase by MAIN TRUCKING & RIG­
GING CO., INC., 21 Camden Street, 
Paterson, N.J. 07503, of the operating 
rights of COASTAL VAN LINES, INC., 
5801 Foster Avenue, Brooklyn., N.Y. 
(ALBERT ALTESMAN-TRUSTEE), 7 
Dey Street, New York, N.Y. 10007 and for 
acquisition by AL LEE, 74 Winding Way, 
Cedar Grove, N.J., and PHILIP LEVINE, 
Bancroft Hotel, Miami, Fla., of control 
of such rights through the purchase. Ap­
plicants’ attorney and representative: 
Rona Goldsmith, 21 Camden Street, 
Paterson, N.J. 07503 and William Traub, 
10 East 40th Street, New York, N.Y. 
Operating rights sought to be trans­
ferred : Household goods as defined by the 
Commission, as a common carrier over 
irregular routes, between New York, N.Y., 
on the one hand, and, on the other, 
points in New Jersey, Connecticut, and 
New York, between New York, N.Y., on 
the one hand, and, on the other, points 
in Massachusetts, Pennsylvania, Mary­
land, Virginia, and the District of 
Columbia, between Brooklyn, N.Y., on 
the one hand, and, on the other, points in 
Maine, New Hampshire, Vermont, Mas­
sachusetts, Rhode Island, Connecticut, 
New York, New Jersey, Pennsylvania, 
Delaware, Maryland, Virginia, North
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Carolina, South Carolina, Georgia, Flor­
ida, and the District of Columbia, be­
tween New York, N.Y., on the one hand, 
and, on the other, points in Ohio, Michi­
gan, and Illinois. Vendee is authorized 
to operate as a common carrier in Con­
necticut, Rhode Island, Massachusetts, 
New York, New Jersey, and Pennsyl­
vania. Application has not been filed 
for temporary authority under section 
210a(b).

No. MC-F-11012. Authority sought for 
purchase by MARY ELLEN STIDHAM, 
N. M. STIDHAM, A. E. MANKINS, and 
JAMES E. MANKINS, SR. (INEZ MAN- 
KINS, EXECUTRIX), doing business as 
EAGLE TRUCKING COMPANY, Post 
Office Box 471, Kilgore, Tex. 75662, of 
the operating rights of F. P. ARRING­
TON, doing business as PAT ARRING­
TON TRUCK COMPANY, Post Office 
Box 94372, Oklahoma City, Okla. 73109. 
Applicants’ attorney: James W. High­
tower, 136 Wynnewood Professional 
Building, Dallas, Tex. 75224. Operating 
rights sought to be transferred: Machin­
ery, equipment, materials, and supplies 
used in replacing, servicing, or repair of 
machinery and equipment, and produc­
tion of natural gas and petroleum and 
their products and byproducts, as a 
common carrier, over irregular routes, 
between points in Oklahoma County, 
Okla., on the one hand, and, on the other, 
points in Arkansas on and west of a line 
beginning a t the Arkansas-Missouri 
State line and extending along U.S. 
Highway 65 to junction U.S. Highway 
167, thence along U.S. Highway 167 to 
the Arkansas-Louisiana State line, points 
in Kansas on and south of U.S. Highway 
40, and points in Texas on and north of 
U.S. Highway 80, with restriction; and 
plastic pipe, plastic tubing, plastic con­
duit, valves, fittings, compounds, joint 
sealer, bonding cement, primer, coating, 
thinner and accessories used in the in­
stallation of such products, from Okla­
homa City, Okla., to points in that part 
of Arkansas on and west of a line be­
ginning at the Arkansas-Missouri State 
line and extending along U.S. Highway 
65 to junction U.S. Highway 167, and 
thence along U.S. Highway 167 to the 
Arkansas-Louisiana-State line, that part 
of Kansas on and south of U.S. Highway 
40, and that part of Texas on and north 
of U.S. Highway 80. Vendee is author­
ized to operate as a common carrier, in 
Arkansas, Louisiana, Mississippi, Texas, 
Georgia, Alabama, Florida, Colorado, 
Wyoming, Utah, Montana, Oklahoma, 
Kansas, New Mexico, Nevada, Kentucky, 
Iowa, Illinois, Indiana, Arizona, Dela­
ware, Maryland, Michigan, Minnesota, 
Nebraska, New Jersey, North Carolina, 
North Dakota, Ohio, Pennsylvania, South 
Carolina, South Dakota, Virginia, West 
Virginia, Wisconsin, Missouri, and the 
District of Columbia. Application has not 
been filed for temporary authority under 
section 210a (b).

No. MC-F-11013. Authority sought for 
Purchase by ST. JOHNSBURY TRUCK­
ING COMPANY, INC., 38 Main Street, 
St. Johnsbury, Vt. 05819, of a portion of 
the operating rights of HUNNEWELL 
TRUCKING, INC., 551 Commercial

Street, Portland, Maine 04101, and for 
acquisition by HARRY D. ZABARSKY, 
38 Main Street, St. Johnsbury, Vt. 05819, 
MILTON J. ZABARSKY, MAURICE 
ZABARSKY & MARTIN N. ZABARSKY, 
all of 40 Erie Street, Cambridge, Mass. 
02139, of control of such rights through 
the purchase. Applicants’ attorneys: 
Francis E. Barrett and Francis P. Bar­
rett, 60 Adams Street, Milton, Mass. 
02187. Operating rights sought to be 
transferred: General commodities, ex­
cept those of unusual value, classes A and 
B explosives, commodities in bulk, com­
modities requiring special equipment, and 
those injurious or contaminating to other 
lading, as a common carrier over irregu­
lar routes between Boston, Mass., and 
points in Massachusetts within 15 miles 
of Boston, on the one hand, and, on the 
other, points in that part of Maine on 
and south of a line beginning at the 
Maine-New Hampshire State line and 
extending along Maine Highway 16 to 
Milo, Maine, thence along unnumbered 
highway (formerly portion Maine High­
way 16) to West Enfield, Maine, thence 
along Maine Highway 155 (formerly por­
tion Maine Highway 16) to Lincoln, 
Maine, thence along Maine Highway 6 
(formerly Maine Highway 16) to the 
United States-Canada boundary line; 
except points in York, Cumberland, Han­
cock Counties and those points in Pe­
nobscot and Washington Counties on and 
south of Maine Highway 6, with restric­
tion. Vendee is authorized to operate as 
a common carrier in Vermont, New 
Hampshire, Maine, Massachusetts, New 
York, New Jersey, Connecticut, Pennsyl­
vania, Rhode Island, Delaware, and the 
District of Columbia. Application has 
been filed for temporary authority under 
section 210a(b).
N No. MC-F-11014. Authority sought for 
control by CAMPBELL SIXTY-SIX EX­
PRESS, INC., 2333 East Trafficway, Post 
Office Box 807, Springfield, Mo. 65801, 
of REPUBLIC TRUCK LINES, INC., 207 
West Avery Street, Dallas, Tex. 75208, 
and for acquisition by FRANK G. CAMP­
BELL, also of Springfield, Mo. 65801, of 
control of REPUBLIC TRUCK LINES, 
INC., through the acquisition by CAMP­
BELL SIXTY-SIX EXPRESS, INC. Ap­
plicants’ attorneys: Phineas Stevens, 
Post Office Box 22567, Jackson, Miss. 
39205 and Phillip Robinson, 904 The 
Lavaca Building, Austin, Tex. 78701. 
Operating rights sought to be con­
trolled: General commodities, except­
ing among others classes A and B 
explosives, household goods and com­
modities in bulk, as a common car­
rier over regular routes, between Dal­
las, Tex., and Fort Worth, Tex., serv­
ing no intermediate points, between 
Wichita Falls, Tex., and Stephenville, 
Tex., serving the intermediate points 
south of Jacksboro, Tex., and the off- 
route points of Lipan and Lone Camp, 
Tex.; general commodities, excepting 
among others, classes A and B explosives, 
household goods and commodities in 
bulk, over regular and irregular routes, 
from Houston, Tex., to points in Texas, 
serving no intermediate points; cotton, 
from points in Texas to Galveston, Tex.,

serving the intermediate point of Hous­
ton, Tex., with restriction; and under a 
certificate of registration, in Docket No. 
MC-48963 Sub-5, covering the transpor­
tation of general commodities, as a com­
mon carrier, in interstate commerce, 
within the State of Texas. CAMPBELL 
SIXTY-SIX EXPRESS, INC., is author­
ized to operate as a common carrier in 
Missouri, Kansas, Illinois, Oklahoma, 
Arkansas, Georgia, Mississippi, Alabama, 
Louisiana, Tennessee, and Texas. Appli­
cation has been filed for temporary au­
thority under section 219a (b).

No. MC-F-11016. Authority sought for 
purchase by LAIDLAW TRANSPORT 
LIMITED, 65 Guise Street, Hamilton, 
Ontario, Canada, of the operating rights 
and certain property of PETTAPIECE 
CARTAGE LIMITED, No. 3 Highway W, 
Box 160, Leamington, Ontario, Canada, 
and for acquisition by LAIDLAW MO­
TORWAYS LIMITED, also of Hamilton, 
Ontario, Canada, of control of such 
rights and certain property through the 
purchase. Applicants’ attorney: David 
A. Sutherland, 1140 Connecticut Avenue 
NW., Washington, D.C. 20036. Operating 
rights sought to be transferred: General 
commodities except. those of unusual 
value, classes A and B explosives, and 
household goods as defined by the Com­
mission, as a common carrier over ir­
regular routes, between points within 8 
miles of Detroit, Mich., including De­
troit; lime, in bags, from Woodville, 
Ohio, to ports of entry on the United 
States-Canada boundary line at or near 
Detroit, Mich.; sand, from points in the 
Lower Peninsula of Michigan, to the 
United States-Canada boundary line be­
tween Detroit, Mich., and Windsor, On­
tario, Canada, with restriction; silica 
sand and foundry sand, in bulk, from 
points in the Lower Peninsula of Mich­
igan, to the port of entry on the United 
States-Canada boundary line at Port 
Huron, Mich.; agricultural fertilizer in­
gredients and animal and poultry feed 
ingredients, dry, in bulk, from certain 
specified points in Michigan, to ports 
of entry on the United States-Canada 
boundary line a t Detroit and Port Huron, 
Mich.; soda ash, in bulk, from Detroit, 
Mich., to the United States-Canada 
boundary line at Port Huron, Mich.; fly 
ash, in bulk, from Detroit and Belle 
River, Mich., to ports of entry on the 
United States-Canada boundary line at 
Detroit and Port Huron, Mich.; and 
edible salt, dry, in bulk, in pressure tank 
vehicles, from St. Clair, Mich., to the 
United States-Canada boundary line at 
Port Huron, Mich. Vendee is authorized 
to operate as a common carrier in New 
York, Illinois, Indiana, Ohio, Pennsyl­
vania, Michigan, New Jersey, Maryland, 
and Delaware. Application has been filed 
for temporary authority under section 
210a(b).

By the Commission.
[seal] R obert L. Oswald,

^  Secretary.
[F.R. Doc. 70-15502; Filed, Nov. 17, 1970;

8:50 a.m.]
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NOTICE OF FILING OF MOTOR 

CARRIER INTRASTATE APPLICATIONS 
November 13,1970.

The following applications for motor 
common carrier authority to operate in 
intrastate commerce seek concurrent 
motor carrier authorization in interstate 
or foreign commerce within the limits 
of the intrastate authority sought, pur­
suant to section 206(a) (6) of the Inter­
state Commerce Act, as amended Octo­
ber 15, 1962. These applications are gov­
erned by Special Rule 1.245 of the Com­
mission’s rules of practice, published in 
the F ederal R egister, issue of April 11, 
1963, page 3533, which provides, among 
other things, that protests and requests 
for information concerning the time and 
place of State Commission hearings or 
other proceedings, any subsequent 
changes therein, any other related mat­
ters shall be directed to the State Com­
mission with which the application is 
filed and shall not be addressed to or 
filed with the Interstate Commerce Com­
mission.

State Docket No. MC-5487, filed Octo­
ber 27, 1970. Applicant: WARREN
COUNTY FREIGHT LINE, INC., 1327 
Sparta Street, McMinnville, Tenn. 37110. 
Applicant’s representative: Val Sanford, 
23d Floor, Life and Casualty Tower, 
Nashville, Tenn. Certificate of public 
convenience and necessity sought to 
operate a freight service as follows: 
Transportation of General commodities 
(except those of unusual value, classes 
A and B explosives, commodities in bulk, 
and those requiring special equipment 
and injurious or contaminating to other 
lading), between Nashville, Tenn., over 
the following routes: (1) Over UJS. High­
way 70S, serving no intermediate points; 
and (2) over Tennessee Highway 55 at 
tiie Warren-Coffee County line thence 
to Manchester, Tenn.; thence over U.S. 
Highway 41 or Interstate Highway 24 
or either of them, to Nashville and re­
turn over the same route, serving no in­
termediate points. Both intrastate and 
interstate authority sought.

HEARING: December 16, 1970, 9:30 
a.m., C-l-110 Cordell Hull Building, 
Nashville, Tenn, 37219. Requests for pro­
cedural information including the time 
for filing protests concerning this ap­
plication should be addressed to the 
Tennessee Public Service Commission, 
Cordell Hull Building, Nashville, Tenn. 
37219, and should not be directed to the 
Interstate Commerce Commission.

State Docket No. MC 27289 Sub-1, 
filed October 28,1970. Applicant: JAMES 
SWINDLE, doing business as WESTERN 
MOTOR FREIGHT, 1430 West Sheridan, 
Oklahoma City, Okla. 73106. Applicant’s 
representative: Rufus H. Lawson, 106 
Bixler Building, 2400 Northwest 23d 
Street, Oklahoma City, Okla. 73107. Cer­
tificate of public convenience and neces­
sity sought to operate a freight service 
as follows: Transportation of general 
'commodities, between Oklahoma City 
and Mangum, Okla., from Oklahoma 
City, Okla., over U.S. Highway 66 and 
Interstate Highway 40 to Clinton,. Okla., 
thence over U.S. Highway 183 to Hobart,

Okla., thence over Oklahoma Highway 9 
to Mangum, Okla., and return over the 
same route, serving the intermediate 
points of Cordell, Rocky, Hobart, Lone 
Wolf, and Granite, Okla.; (2) between 
Oklahoma City and Altus, Okla., from 
Oklahoma City, Okla., over U.S. Highway 
66 and Interstate Highway 40 to Clinton, 
Okla., thence over U.S. Highway 183 to 
Hobart, Okla., thence over Oklahoma 
Highway 9 to Lone Wolf, Okla., thence 
over Oklahoma Highway 44 to Altus, 
Okla., and return over the same route, 
serving the intermediate points of Lugert 
and Blair, Okla.; (3) between Oklahoma 
City, Okla., and intersection of Okla­
homa Highways 44 and 9 near Lone 
Wolf, Okla., from Oklahoma City, Okla., 
over U.S. Highway 66 and Interstate 
Highway 40 to Foss, Okla., thence over 
Oklahoma Highway 44 to intersection 
with Oklahoma Highway 9 near Lone 
Wolf, Okla., and return over the same 
route, serving the intermediate points of 
Burns Flat, Clinton-Sherman Air Force 
Base as an off-route point, and Sentinel, 
Okla.; (4) between Oklahoma City and 
Snyder, Okla., from Oklahoma City, 
Okla., over U.S. Highway 66 and Inter­
state Highway 40 to Clinton, Okla., 
thence over U.S. Highway 183 to Snyder, 
Okla., and return over the same route, 
serving all intermediate points between 
Snyder and Hobart, Okla.;

(5) Between Oklahoma City and Cor­
dell, Okla., from Oklahoma City, Okla., 
over H. E. Bailey Turnpike to Lawton, 
Okla., thence over U.S. Highway 62 to 
Snyder, Okla., thence over U.S. Highway 
183 to Cordell, Okla.» and return over 
the same route, serving all intermediate 
points between Snyder and Cordell, 
Okla.; (6) between Oklahoma City and 
Mangum, Okla., from Oklahoma City, 
Okla., over H. E. Bailey Turnpike to 
Lawton, Okla., thence over U.S. Highway 
62 to Altus, Okla., thence over U.S. High­
way 283 to Mangum, Okla., and return 
over the same route, serving all inter­
mediate points between Snyder and 
Mangum, Okla.; and (7) between Okla­
homa City and Hobart, Okla., from Okla­
homa City, Okla., over H. E. Bailey 
Turnpike to its intersection with Okla­
homa Highway 9, thence over Oklahoma 
Highway 9 to Hobart, Okla., and return 
over the same route, as an alternate 
route only serving no intermediate points. 
Both intrastate and interstate authority 
sought.

HEARING: December 21, 1970, a t 1:30 
p.m. at Corporation Commission of Okla­
homa, 340 Jim Thorpe Building, Okla­
homa City, Okla. 73105. Requests for 
procedural information including the 
time for filing protests concerning this 
application should be addressed to the 
Corporation Commission of Oklahoma, 
340 Jim Thorpe Building, Oklahoma 
City, Okla. 73105, and should not be di­
rected to the Interstate Commerce 
Commission.

By the Commission.
[seal] Robert L. Oswald,

Secretary.
[F.R. Doc. 70-15501; Filed, Nov. 17, 1970;

8:50 a.m.]

[Notice 192]

MOTOR CARRIER TEMPORARY 
AUTHORITY APPLICATIONS

N ovember 13, 1970.
The following are notices of filing of 

applications for temporary authority 
under section 210a(a) of the Interstate 
Commerce Act provided for under the 
new rules of Ex Parte No. MC-67 (49 CFR 
Part 1131), published in the F ederal 
R egister, issue of April 27,1965, effective 
July 1, 1965. These rules provide that 
protests to the granting of an applica­
tion must be filed with the field official 
named in the F ederal R egister publica­
tion, within 15 calendar days after the 
date of notice of the filing of the appli­
cation is published in the F ederal Reg­
ister. One copy of such protests must 
be served on the applicant, or its au­
thorized representative, if any, and the 
protests must certify that such service 
has been made. The protests must be 
specific as to the service which such pro- 
testant can and will offer, and must 
consist of a signed original and six 
copies.

A copy of the application is on file, and 
can be examined at the Office of the 
Secretary, Interstate Commerce Com­
mission, Washington, D.C., and also in 
field office to which protests are to be 
transmitted.

Motor Carriers of P roperty

No. MC 56679 (Sub-No. 45 TA) (Cor­
rection), filed October 27, 1970, pub­
lished F ederal R egister, November 4, 
1970, and republished as corrected this 
issue. Applicant: BROWN TRANSPORT 
CORP., 125 Milton Avenue SE., Atlanta, 
Ga. 30315. Applicant’s representative: 
B. K. McClain (same address as above). 
Note: The purpose of this partial repub­
lication is (1) to reflect the proposed 
operations over regular routes in lieu 
of irregular routes, erroneously shown 
on original application and (2) to include 
the tacking information below. Appli­
cant proposes to tack the above routes 
with its present authority held in Docket 
MC-56679 and effective subs thereunder, 
using Athens, Ga., as a joinder. Appli­
cant also proposed to combine and tack 
all of the above routes in order to pro­
vide through service to, from, and be­
tween the above named points on the 
one hand, and, on the other, Atlanta, 
Ga., and Greenville, S.C., for the pur­
poses of interchanging with its connect­
ing carriers at Atlanta, Ga., and 
Greenville, S.C. The rest of the appli­
cation remains as previously published.

No. MC 76025 (Sub-No. 26 TA), filed 
November 6, 1970. Applicant: OVER­
LAND EXPRESS, INC., 651 First Street 
SW., Post Office Box 2667, New Brigh­
ton, Minn. 55112. Applicant’s representa­
tive: James F. Sexton (same address as 
above). Authority sought to operate as 
a contract carrier, by motor vehicle, over 
irregular routes, transporting: Meats, 
meat products, meat "byproducts, apd 
articles distributed by meat packing­
houses, as described in sections A and 
C of appendix 1 to the report in Descrip­
tion in Motor Carrier Certificates, 61
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M.C.C. 209 and 766 (except hides and 
commodities in bulk, in tank vehicles), 
for the account' of Needham Packing 
Co., Inc., from the plants and warehouse 
facilities of Needham Packing Co., Inc., 
located at West Fargo and Fargo, N. 
Dak., and Sioux City, Iowa, to points in 
Connecticut, Delaware, Maine, Mary­
land, Massachusetts, New Hampshire, 
New Jersey, New York, Pennsylvania, 
Rhode Island, Vermont, Virginia, West 
Virginia, and the District of Columbia, 
for 180 days. Supporting shipper: Need­
ham Packing Co., Inc., Sioux City, Iowa. 
Send protests to: District Supervisor 
A. E. Rathert, Interstate Commerce Com­
mission, Bureau of Operations, 448 Fed­
eral Building and U.S. Courthouse, 110 
South Fourth Street, Minneapolis, Minn. 
55401.

No. MC 107295 (Sub-No. 468 TA), filed 
November 6, 1970. Applicant: PRE-FAB 
TRANSIT CO. (a corporation), 100 
South Main Street, Post Office Box 146, 
Parmer City, HI. 61842. Applicant’s rep­
resentative: Dale L. Cox (same address 
as above). Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Doors, partitions, shutters, screens, win­
dows, sash, frames (window or door) 
and accessories used in the installation 
thereof, from Pella, Iowa, to points in 
New York, Pennsylvania, Connecticut, 
Massachusetts, New Hampshire, Maine, 
Rhode Island, Maryland, New Jersey, 
Ohio, Virginia, West Virginia, and Mich­
igan, for 180 days. Supporting shipper: 
Rolscreen Co., Pella, Iowa 50219. Send 
protests to: Harold Joliff, District Super­
visor, Interstate Commerce Commission, 
Bureau of Operations, Room 476, 325 
West Adams Street, Springfield, 111. 
62704.

No. MC 107295 (Sub-No. 469 TA), filed 
November 6, 1970. Applicant: PRE-FAB 
TRANSIT CO., 100 South Main Street, 
Post Office Box 146, Farmer City, HI. 
61842 (Hlinois-corporation). Applicant’s 
representative: Dale L. Cox (same ad­
dress as above). Authority sought to op­
erate as a common carrier, by motor ve­
hicle, over irregular routes, transport­
ing: Racks, pallet, storage or warehouse; 
and accessories used in the installation 
thereof, from Quincy and Rock Island, 
HI., to all points in the United States 
(except Alaska and Hawaii), for 180 days. 
Supporting shipper: Speedrack, Inc., 
Skokie, HI. 60076. Send protests to: Har­
old Jolliff, District Supervisor, Interstate 
Commerce Commission, Bureau of Oper­
ations, Room 476,325 West Adams Street, 
Springfield, HI. 62704.

No. MC 114533 (Sub-No. 221 TA), filed 
November 6,1970. Applicant: BANKERS 
DISPATCH CORPORATION, 4970 South 
Archer Avenue, Chicago, 111. 60632. Ap­

plicant’s representative: Stanley Komosa 
(same address as above). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Human "blood and blood 
products, between Wichita, Kans., on the 
one hand, and, on the other, Kankakee,
111., for 180 days. Supporting shipper: 
Wichita Regional Red Cross Blood Cen­
ter, 321 North Topeka, Wichita, Kans. 
67202. Send protests to: Robert G. An­
derson, District Supervisor, Interstate 
Commerce Commission, Bureau of Oper­
ations, Room 1086, 219 South Dearborn 
Street, Chicago, HI. 60604.

No. MC 133026 (Sub-No. 3 TA), filed 
November 6, 1970. Applicant: W. T. 
MARSHALL TRUCKING, INC., Rural 
Route No. 5, Box 161-D, Springfield, HI. 
62707. Applicant’s representative: W. T. 
Marshall (same address as above). 
Authority sought to operate as a com­
mon carrier, by motor vehicle, over ir­
regular routes, transporting: Feed, in 
bags from Chicago, HI., to points in 
Kansas on and east of U.S. Highway 183, 
for 120 days. Supporting shipper: 
Charles Kunkler, Distributor for Falstafif 
Feed Products, Halpin Sales Co., Topeka, 
Kans. Send protests to: Harold Jolliff, 
District Supervisor, Interstate Commerce 
Commission, Bureau of Operations, Room 
476, 325 West Adams Street, Springfield, 
HI. 62704.

No. MC 134445 (Sub-No. 1 TA), filed 
November 6, 1970. Applicant: WILLIAM 
H. DEES, doing business as DEES 
TRANSPORTATION, Post Office Box 
446, Worland, Wyo. 82401. Applicant’s 
representative: Robert S. Stauffer, 3539 
Boston Road, Cheyenne, Wyo. 82001. Au­
thority sought to operate as a contract 
carrier, by motor vehicle, over irregular 
routes, transporting: Nonalcoholic bev­
erages, from Worland, Wyo., to points in 
Montana and South Dakota, for 180 
days. Supporting shipper: Admiral Bev­
erage Corp., 821 Pulliam Avenue, Post 
Office Box 726, Worland, Wyo. 82401. 
Send protests to: Paul A. Naughton, 
District Supervisor, Interstate Commerce 
Commission, Bureau of Operations, 
Room 304 Lierd Building, 259 South Cen­
ter Street, Casper, Wyo. 82601.

No. MC 135051 (Sub-No. 1 TA), filed 
November 9, 1970. Applicant: AUSTIN 
TRUCKING CORPORATION, 17 Park 
Avenue, Rutherford, N.J. 07070. Appli­
cant’s representative: Robert B. Pepper, 
174 Brower Avenue, Edison, N.J. 08817. 
Authority sought to operate as a contract 
carrier, by motor vehicle, over irregular 
routes, transporting: (1) Printed adver­
tising matter, from Bloomfield, East 
Rutherford, Fairlawn, Kearny, and 
Moonachie, N.J., and New York, N.Y., to 
Hartford, Conn., New York, N.Y., and 
points in Nassau and Suffolk Counties,

N.Y., (2) Unfinished printed advertising 
matter, from New York, N.Y., to Bloom­
field, East Rutherford, Fairlawn, Kearny, 
and Moonachie, N.J., under a continuing 
contract with City News Printing Corp., 
East Rutherford, N.J., for 150 days. Sup­
porting shipper: City News Printing 
Corp., a division of John Blair & Co., 55 
Madison Circle Drive, East Rutherford, 
N.J. 07073. Send protests to: District 
Supervisor Joel Morrows, Bureau of 
Operations, Interstate Commerce Com­
mission, 970 Broad Street, Newark, 
N.J. 07102.

No. MC 135062 TA, filed November 9, 
197p. Applicant: MIKE MERCURE 
TRUCKING, INC., Rural Delivery No. 1, 
New Waterford, Ohio 44445. Applicant’s 
representative: Arthur J. Diskin, 806 
Frick Building, Pittsburgh, Pa. 15219. 
Authority sought to operate as a con­
tract carrier, by motor vehicle, over ir­
regular routes, transporting: (1) Clay, 
in bulk, in dump vehicles, from Mid­
dleton Township, Columbiana County, 
Ohio, to points in Beaver, Allegheny, 
and Westmoreland Counties, Pa., and 
Weirton,' W. Va., under continuing 
contract with Metropolitan Industries, 
Inc.,* (2) coal, In bulk, in dump 
vehicles, from Elkrun and Middleton 
Township, Columbiana County, Ohio, to 
points in Beaver County, Pa., under con­
tinuing contract with Ferris Coal Co., 
Inc., for 180 days. Supporting shippers: 
Metropolitan Industries, Inc., 306 Market 
Avenue North, Canton, Ohio 44702; Fer­
ris Coal Co., Inc., 371 South Street, East 
Palestine, Ohio 44413. Send protests to: 
Joseph A. Niggemyer, District Super­
visor, Bureau of Operations, Interstate 
Commerce Commission, 531 Hawley 
Building, Wheeling, W. Va. 26003.

Motor Carrier of P assengers

No. MC 50655 (Sub-No. 26 TA) (Cor­
rection) , filed October 8, 1970, published 
in the F ederal R egister, October 17, 
1970, and republished in part, as cor­
rected this issue. Applicant: GULF 
TRANSPORT COMPANY, a corporation, 
505 South Conception Street, Mobile, 
Ala. 36603. Applicant’s representative: 
J. H. Bachar (same address as above). 
Note: The sole purpose of this partial 
republication is to reflect that applicant 
does intend to interline with other 
carriers at Memphis, Bolivar, Selmar, 
Lawrenceburg, Pulaski, Fayetteville, and 
Chattanooga, Tenn. The rest of the 
application remains as previously pub­
lished.

By the Commission.
[seal] R obert L. Oswald,

Secretary.
[F.R. Doc. 70-15497; Filed, Nov. 17, 1970;

8:50 a.m.]

r
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