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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1205

[Doc. AMS—-CN-09-0027; CN-08-003]

Cotton Research and Promotion
Program: Referendum Procedures

AGENCY: Agricultural Marketing Service.
ACTION: Final rule.

SUMMARY: This final rule establishes
procedures which the Department of
Agriculture (USDA) will use in
conducting a referendum considering
amendments to the Cotton Research and
Promotion Order (7 CFR part 1205)
(Order) implementing section 14202 of
the Food, Conservation, and Energy Act
of 2008, hereinafter the “2008 Farm
Bill.” USDA is considering amendments
to the Order in a separate action.
Referenda among cotton producers and
cotton importers are required by the
Cotton Research and Promotion Act
(Act) to implement, amend, continue, or
when appropriate to suspend or
terminate the Order or any of its
provisions. The provisions of this rule
would be used for all such referenda.
DATES: Effective Date: October 6, 2009.
FOR FURTHER INFORMATION CONTACT:
Shethir M. Riva, Chief, Research and
Promotion Staff, Cotton and Tobacco
Programs, AMS, USDA, Stop 0224, 1400
Independence Ave., SW., Room 2637-S,
Washington, DC 20250-0224, telephone
(202) 720-6603, facsimile (202) 690—
1718, or e-mail at
shethir.riva@ams.usda.gov. A copy of
this final rule may also be found at:
http://www.regulations.gov.
SUPPLEMENTARY INFORMATION:

Executive Order 12866

The Office of Management and Budget
(OMB) has waived the review process
required by Executive Order 12866 for
this action.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is not intended to
have retroactive effect. This final rule
would not preempt any state or local
laws, regulations, or policies, unless
they present an irreconcilable conflict
with this rule. The Act provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 12 of the Act, any
person subject to an order may file with
the Secretary of Agriculture (Secretary)
a petition stating that the order, any
provision of the plan, or any obligation
imposed in connection with the order is
not in accordance with law and
requesting a modification of the order or
to be exempted therefrom. Such person
is afforded the opportunity for a hearing
on the petition. After the hearing, the
Secretary would rule on the petition.
The Act provides that the District Court
of the United States in any district in
which the person is an inhabitant, or
has his principal place of business, has
jurisdiction to review the Secretary’s
ruling, provided a complaint is filed
within 20 days from the date of the
entry of ruling.

Regulatory Flexibility Act and
Paperwork Reduction Act

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) [5
U.S.C. 601-612], the Agricultural
Marketing Service has considered the
economic effect of this action on small
entities and has determined that its
implementation will not have a
significant economic impact on a
substantial number of small entities.
There are currently approximately
18,000 producers, and approximately
16,000 importers that are subject to the
order. In 13 CFR part 121, the Small
Business Administration (SBA) defines
small agricultural producers as those
having annual receipts of no more than
$750,000 and small agricultural service
firms (handlers) as those having annual
receipts of no more than $7.0 million.
The majority of these producers and
importers are small businesses under
the criteria established by the SBA.

This final rule establishes the
procedures under which cotton
producers and importers vote on
whether to implement, amend,
continue, or when appropriate to
suspend or terminate the Order or any

of its provisions. This rule would add a
new subpart and establish procedures
for all such referenda. The subpart
covers definitions, voting, instructions,
ballots, the referendum report, and
confidentiality of information.

USDA will keep cotton producers and
importers who are eligible to vote
informed throughout the referendum
process to ensure that they are aware of
and are able to participate. USDA will
also publicize information regarding the
referendum process so that trade
associations and related industry media
can be kept informed.

Voting in a referendum is optional;
however, if cotton producers and
importers choose to vote, the burden of
voting is minimal and necessary to
determine whether or not they favor the
action to be taken with regards to the
Order or any of its provisions.

In accordance with the Office of
Management and Budget (OMB)
regulation 5 CFR part 1320 that
implements the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35) the information
collection requirements concerning
procedures to conduct referenda in
connection with the Cotton Research
and Promotion Order has been
previously approved by OMB and
assigned OMB Control Number 0581—
0093.

USDA considered electronic voting,
but the use of computers is not
universal. Conducting the referendum
from Farm Service Agency county
offices and the USDA, Washington, DC
office would be more cost-effective and
reliable.

Background

The Act established a national cotton
research and promotion program—
administered by the Board—that is
financed through cotton producer and
cotton importer industry assessments
and subject to oversight by AMS. This
program of promotion, research, and
consumer information is designed to
strengthen the position of cotton in the
marketplace and to establish, maintain,
and expand markets for Upland cotton.
The program is funded by assessments
levied on each bale or bale equivalent of
cotton at a rate of $1 per bale with a
supplemental assessment not to exceed
one percent of the value of lint of each
bale.

The 2009 Board is composed of 38
members and 38 alternate members (23
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producer and 15 importer members and
alternate members) and one consumer
advisor. The Act directed the Board to
contract with a separate organization to
conduct the research and promotion
projects. The Board contracts with
Cotton Incorporated (CI) to conduct the
Program. CI uses assessment dollars to
advance the quality of and demand for
cotton fiber through its operating
divisions: (1) Global Product Marketing,
(2) Consumer Marketing, (3)
Agricultural Research and (4) Textile
Research, and (5) Strategic Planning.

This final rule would establish
procedures which the USDA will use in
conducting referenda under the Act.
USDA is proposing amendments to the
Order to implement section 14202 of the
2008 Farm Bill (see Secretary’s Decision
published in the same issue of the
Federal Register). Referendum
procedures would need to be in place
prior for the industry to vote and
consider these amendments. Referenda
among cotton producers and cotton
importers are required by the Act to
implement, amend, continue, or when
appropriate, to suspend, or to terminate
the Order or any of its provisions.

A proposed rule with a request for
comments was published in the Federal
Register on June 4, 2009 (74 FR 26810),
with a 10-day comment period. AMS
received two comments, one from a
cotton growers association and one from
a national cotton industry organization.
Both comments were in general
agreement of the proposed referendum
procedures and offered the same
suggested changes to the sections
1205.202 and 1205.203.

The commenters recommended
correction of duplicative language in
section 1205.202 and a reversal of
paragraph titles in section 1205.203(a)
and (b). Both of these changes have
merit and the appropriate changes are
made in this action.

The commenters also offered changes
for section 1205.203(a) to clarify
language concerning eligibility
requirements, especially those
concerning the specified timeframe
needed to import Upland cotton in
order for an importer to be eligible to
vote in a referendum. The commenters
believed that the proposed language was
not complete and offered two
alternatives to revise the provision.
Proposed section 1205.203(a) provided
general eligibility requirements that (1)
each person who was engaged in the
production of Upland cotton during the
representative period; and (2) each
person who is an importer of Upland
cotton and imported Upland cotton
during the representative period were
eligible to vote. Upon review of this

language, these comments have merit.
We have revised the provision to
include the more appropriate language
presented in order to make clear the
applicable general eligibility
requirements. Finally, the commenters
noted that the definition of importer
was not limited by a designated period.
We are amending for clarity the
definition of importer to include the
appropriate timeframe.

In addition, USDA has included a
clarifying change to the language of
section 1205.204 concerning producers
who grow Upland cotton in more than
one county and identification of their
voting office.

Pursuant to 5 U.S.C. 553, it is found
and determined good cause that good
cause exists for not postponing the
effective date of the rule until 30 days
after publication in the Federal Register
in order to conduct a referendum
considering amendments implementing
section 14202 of the 2008 Farm Bill
(Pub. L. 110-246) and to conform to the
timeline contained in that section as
closely as possible.

List of Subjects in 7 CFR Part 1205

Advertising, Agricultural research,
Cotton, Marketing agreements,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble 7 CFR part 1205 is amended
as follows:

PART 1205—COTTON RESEARCH
AND PROMOTION

m 1. The authority citation for part 1205
continues to read as follows:

Authority: 7 U.S.C. 2101-2118 and 7
U.S.C. 7401.

m 2. Part 1205 is amended by adding a
new Subpart, consisting of §§ 1205.200
through 1205.210, to read as follows:

Subpart—Procedures for the Conduct of
Referenda in Connection With Cotton
Research and Promotion Order

Sec.

1205.200 General.

1205.201 Definitions.

1205.202 Agencies through which a
referendum shall be conducted.

1205.203 Voting eligibility.

1205.204 Voting.

1205.205 Canvass of ballots.

1205.206 Reporting results of referendum.

1205.207 Challenge of correctness of county
summary of ballots.

1205.208 Disposition of ballots and records.

1205.209 Confidential Information.

1205.210 Additional instructions and
forms.

Subpart—Referendum Procedures

§1205.200 General.

Referenda for the purpose of
ascertaining whether producers and
importers favor the issuance,
continuance, amendment, suspension,
or termination of the Cotton Research
and Promotion Order shall be
conducted in accordance with this
subpart.

§1205.201 Definitions.

(a) Act means the Cotton Research and
Promotion Act, as amended (7 U.S.C.
2101-2118; Pub. L. 89-502, as
amended).

(b) Administrator means the
Administrator of the Agricultural
Marketing Service, or any officer or
employee of USDA to whom authority
has been delegated to act in the
Administrator’s stead.

(c) Agricultural Marketing Service also
referred to as “AMS” means the
Agricultural Marketing Service of the
Department.

(d) Cotton means all Upland cotton
harvested in the United States or
imports of Upland cotton, including the
Upland cotton content of the products
derived thereof. The term cotton shall
not, however, include any entry of
imported cotton by an importer which
has a value or weight less than the de
minimis value established by the
Secretary or industrial products as that
term is defined by regulation.

(e) Upland Cotton means all
cultivated varieties of the species
Gossypium hirsutum L.

(f) Department means the U.S.
Department of Agriculture.

(g) Deputy Administrator means the
Deputy Administrator for Field
Operations and also referred to as
“DAFO.”

(h) Farm Service Agency also referred
to as “FSA” means the Farm Service
Agency of the Department.

(1)(1) Importer means any person who
enters, or withdraws from warehouse,
cotton for consumption in the customs
territory of the United States and who,
during a 12-month period ending no
later than 90 days prior to the conduct
of the referendum, imported Upland
cotton, and

(2) the term import means any such
entry.

(j) Order means the Cotton Research
and Promotion Order.

(k) Person means any individual 18
years of age or older, or any partnership,
corporation, association, or any other
entity.

(1) Producer means any person who
shares in a cotton crop, or in the
proceeds thereof, as an owner of the
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farm, cash tenant, landlord of a share
tenant, share tenant, or sharecropper,
that planted the cotton during the
representative period.

(m) Representative Period means the
period designated by the Secretary
pursuant to section 8 of the Act (7
U.S.C. 2107).

(n) Secretary means the Secretary of
Agriculture or any other officer or
employee of the Department of
Agriculture to whom there has
heretofore been delegated, or to whom
there may be hereafter be delegated, the
authority to act in the Secretary’s stead.

(o) State means each of the 50 states.

(p) United States means 50 states of
the United States of America.

(q) Customs and Border Protection
means the U.S. Customs and Border
Protection of the Department of
Homeland Security. Customs and
Border Protection is also referred to as
“CBP.”

§1205.202 Agencies through which a
referendum shall be conducted.

(a) Agricultural Marketing Service.
The Administrator shall:

(1) Determine the referendum period.

(2) Give producers and importers
reasonable advance notice of the
referendum

(i) by utilizing without advertising
expense, available media of public
information (including, but not being
limited to, press and radio facilities) to
announce the dates, places, or methods
of voting, and other pertinent
information, and

(ii) by such other means as the
Administrator may deem advisable.

(3) Provide ballots and related
material to be used in the referendum to
FSA. The ballots:

(i) shall provide for recording
essential information for ascertaining
whether the person voting is an eligible
voter, and

(ii) may provide for recording the total
amount of Upland cotton produced by
the producer or the total amount of
cotton imported by the importer during
the appropriate representative period.

(4) Make available to producers
through FSA county offices instructions
on voting, an appropriate ballot and,
except in the case of a referendum on
the termination or suspension of an
order, a summary of the terms and
conditions of the order. The instructions
on voting shall explain the method to be
used in determining the amount of
Upland cotton produced during the
representative period and shall specify
whether such amount is to be entered
on the ballot by the voter, subject to the
following terms and conditions:

(i) If a current production year for
which harvesting has not been

completed is designated as the
representative period, the amount of
Upland cotton produced shall be
determined by the FSA county office on
the basis of the acreage planted or in the
case of approved prevented plantings
under the disaster payment program, the
acreage the person intended to plant up
to the allotted acreage as determined by
the FSA county office, and the
established yield for FSA program
payment purposes: Provided, That on
farms for which an established yield has
not been established, the county
committee shall determine an
established yield based on actual
production records on the farm for the
preceding three years, as adjusted for
any abnormal conditions, if available; if
not available, on the basis of yield on
similar farms in the area.

(ii) On farms in which more than one
eligible voter is engaged in production,
the vote cast by each voter shall
represent only the amount of Upland
cotton that is the voter’s share of the
crop, or proceeds thereof.

(iii) If an eligible voter is engaged in
production of Upland cotton on more
than one farm, such voter is entitled to
only one vote but any vote cast by such
voter shall represent the total amount of
Upland cotton that is that voter’s share
of the crop, or proceeds thereof, on all
such farms: Provided, That only farms
for which records are maintained by the
FSA county office designated as the
voter’s polling place shall be considered
unless the voter, prior to the expiration
of the referendum period, establishes to
the satisfaction of such county office the
voter’s share of the crop, or proceeds
thereof, on an additional farm or farms.

(5) Make available to importers
through FSA instructions on voting, an
appropriate ballot and, except in the
case of a referendum on the termination
or suspension of an order, a summary of
the terms and conditions of the order.
The instructions on voting shall explain
the appropriate method to be used in
determining the amount of cotton
imported during the representative
period and specify whether such
amount is to be entered on the ballot. If
applicable, the following terms and
conditions apply:

(i) For importer entities in which
more than one importer is eligible to
vote, the vote cast by each importer
shall represent only the amount in
weight or value of cotton imported by
each eligible voter.

(ii) If an eligible importer is engaged
in importation of cotton as more than
one importer entity, such voter is
entitled to only one vote but any vote
cast by such voter shall represent the
total amount in weight or value, of

cotton in the voters share of cotton
imported from each such importer
entity: Provided, that only the importer
entities for which records are
maintained by CBP or other source
determined by the Administrator shall
be considered unless the voter, prior to
the expiration of the referendum period,
establishes to the satisfaction of the
Administrator the voters share, in
weight or value, of the imported cotton.

(b) Farm Service Agency. Except for
the functions specified in paragraph (a)
of this section the Deputy Administrator
shall be in charge of and responsible for
conducting the referendum. Each FSA
county office shall be in charge and
responsible for conducting such
referendum in its State. Each county
office shall be responsible for the proper
holding of such referendum in its
county. It shall be the duty of each FSA
county office to conduct each
referendum in a fair, unbiased, and
impartial manner in accordance with
the regulations in this subpart.

§1205.203 Voting eligibility.
(a) General eligibility requirements.
The following persons shall be eligible
to vote in an announced referendum—
(1) each person who was engaged in
the production of Upland cotton during

the representative period; and

(2) each person who is an importer of
Upland cotton and who, during a 12-
month period ending no later than 90
days prior to the conduct of the
referendum, imported Upland cotton.

(b) Special eligibility requirements.
(1)(i) A person may qualify as an eligible
voter by meeting the eligibility
requirements, but no such person shall
be entitled to more than one vote
regardless of the number of importing
entities or Upland cotton farms in
which the person is interested or the
number of communities, counties, or
States in which are located farms in
which such person is interested:
Provided, however, That the individual
members of a qualified partnership shall
each have one vote, but the partnership
as such shall not have a vote and an
individual who qualifies as an eligible
voter by reason of that individual’s
separate farming or importing
operations will be entitled to one vote
even though that person is interested in
an entity such as (but not limited to) a
corporation which is also eligible as a
voter and entitled to one vote. A person
who, as a guardian, administrator,
executor, or trustee engages in the
production of Upland cotton or
importation of cotton will be eligible to
vote in such a fiduciary capacity if, in
such a capacity, that person qualifies as
an eligible voter.
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(ii) In such cases the person for whom
he or she is acting in a fiduciary
capacity will not be eligible to vote. An
individual may, if otherwise eligible,
cast a ballot in his or her individual
capacity although that person may also
cast a ballot as a guardian,
administrator, executor, or trustee. An
individual who holds more than one
fiduciary position may vote as a
fiduciary in each case in which that
person is otherwise eligible, as for
example, if an individual is
administrator of estate X, he or she may
cast a ballot as administrator of estate X,
and if the same individual is
administrator of estate Y, he or she may
cast another ballot as administrator or
estate Y.

(2) Where a group of several persons,
such as a spouse or marital partner, and
children, or unrelated individuals, are
engaged in the production of Upland
cotton under the same lease or cropping
agreement, only the person or persons
who signed or entered into the lease or
cropping agreement shall be eligible to
vote. In the event two or more persons
are engaged in the production of Upland
cotton as joint tenants, tenants in
common, or owners of community
property, each such person shall be
entitled to one vote if otherwise
qualified. For example, a husband or a
wife is eligible to vote if he or she shares
with his or her spouse in the proceeds
of the required crop as an owner, cash
tenant, share tenant, sharecropper or
landlord of a fixed rent, standing rent or
share tenant. Thus, if a husband and
wife are tenants or sharecropper on a
farm, jointly responsible under the
rental or sharecropping agreement, both
are eligible to vote. This is true whether
the rental or sharecropping agreement is
written, signed by both parties, or oral,
provided both husband and wife made
the oral agreement. A minor is not
disqualified from voting solely because
of minority if otherwise eligible and the
minor is not less than 18 years of age.

(c) Voting by proxy prohibited. There
shall be no voting by proxy or agent but
a duly authorized officer of a
corporation, association or their legal
entity may cast its vote.

§1205.204 Voting.

(a) Place of voting. The FSA county
office serving the county in which the
producer’s farm is located shall be the
producer’s polling place. For a person
not participating in an FSA program, the
opportunity to vote in a referendum will
be provided at the FSA county office
serving the county where the person
owns or rents land. If a person’s
operation is located in several counties,
the voting office shall be determined

based on the major portion of the
operation’s location. The U.S.
Department of Agriculture, FSA, DAFO,
P.O. Box 23704, Washington, DC 20026—
3704 shall be the polling place for all
cotton importers.

(b) Register of eligible voters. The FSA
county office shall establish a register of
known eligible producer voters prior to
the referendum. AMS shall establish a
register of known eligible importer
voters prior to the referendum and
provide the list to FAS.

(c) Voting. (1) For Upland producers
to vote, eligible persons may obtain
form CN-100 in-person, by mail or by
facsimile from FSA county offices or
through the Internet during the voting
period. A completed and signed CN-100
and supporting documentation, such as
a sales receipt or remittance form, must
be returned to the appropriate FSA
county office. Forms obtained via the
Internet will be located at http://
www.ams.usda.gov/Cotton. Upon
request by Upland producers, ballots
shall be mailed by FSA county offices.

(2) For cotton importers to vote,
eligible persons may obtain form CN-
100 in-person, by mail or by facsimile
from USDA, FSA in Washington, D.C. or
through the Internet during the voting
period. In addition, before the
referendum, USDA shall mail a request
form to each known, eligible, cotton
importer. A completed and signed CN-
100 and supporting documentation of
CBP Form 7501, must be returned
USDA, FSA, DAFO, P.O. Box 23704,
Washington, DC 20026—-3704. Forms
obtained via the Internet will be located
at http://www.ams.usda.gov/Cotton.

(d) Returning ballot to polling place.
Each person to whom a ballot is issued
by Internet, mail, facsimile, or in-person
shall only be allowed to vote in the
referendum by completing and signing
the ballot, placing it in an envelope, and
delivering or mailing it to the
appropriate polling place. In order to be
eligible for tabulation, voted ballots
must be received at the polling place
during the period established for
holding the referendum. A ballot shall
be considered to have been received
during the referendum period if:

(1) In the case of the ballot delivered
to the polling place, it was received in
the office prior to the close of the work
day on the final day of the referendum
period, or

(2) In the case of the mailed ballot, it
was postmarked not later than midnight
of the final day of the referendum
period and was received in the polling
place prior to the start of canvassing the
ballots.

(e) Placing ballots in ballot box.
Notwithstanding the fact that a ballot(s)

may be later challenged by FSA county
office or a representative of FSA,
envelopes containing ballots received at
the polling place during the referendum
period shall remain unopened and shall
be placed immediately in a ballot box
provided by FSA for producers and
importers. Such ballot box shall be
arranged so that ballots cannot be read
or moved without breaking the seal on
the container.

§1205.205 Canvass of ballots.

(a) Canvassing procedure. Canvassing
of returned ballots shall take place as
soon as possible after the opening of the
FSA offices on the fifth day following
the close of the referendum period.
Such canvassing shall be in the
presence of at least one member of the
FSA county office for producer ballots
or an FSA representative for importer
ballots and shall be open to the public.
The canvassing and ballots shall be
handled in such a manner so that no
member of the public may see how any
person voted in the referendum. The
county office or FSA representative
shall supervise the opening of the sealed
ballot box, the opening of the envelopes
containing the ballots and a
determination as to:

(1) The number of eligible voters
favoring the Order and where necessary,
the amount of cotton represented by
them,

(2) The number of eligible voters
disapproving the Order and, where
necessary, the amount of cotton
represented by them.

(3) The number of ballots cast by
voters found to be ineligible to vote in
the referendum, and

(4) The number of spoiled ballots. The
ballots determined to be spoiled or cast
by ineligible voters shall not be
considered as approving or
disapproving the Order, and the persons
who cast such ballots shall not be
regarded as participating in the
referendum.

(b) Spoiled ballots. A ballot shall be
considered as a spoiled ballot if:

(1) It is mutilated or marked in such
a way that it is not possible to determine
with certainty how the ballot was
intended to be counted, or

(2) It does not contain the signature of
the voter, or the voter’s properly
witnessed mark.

(c) Challenge of ballots. A producer
ballot may be challenged by the member
of the FSA county office and the
importer ballot may be challenged by
the representative of FSA. Before a
challenged ballot is either counted or
declared invalid, a determination shall
be made by the FSA county office or
representative of FSA as to the
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eligibility of the voter to vote in the
referendum.

§1205.206 Reporting results of
referendum.

(a) Each FSA county office shall
transmit a written county summary of
ballots showing the results of the
referendum in its county to its State
office.

(b) Each State office shall transmit a
written summary of the referendum
results from the county offices within its
State to DAFO, and DAFO will provide
a copy to the AMS. AMS will make the
results available for public inspection
for a period of 5 years following the end
of the referendum period.

(c) AMS shall prepare and submit to
the Secretary a report as to the results
of the referendum. The Secretary shall
then publically proclaim the results of
the referendum.

§1205.207 Challenge of correctness of
county summary of ballots.

The FSA state offices shall make a
prompt investigation and decision in
case of any dispute or challenge
regarding the correctness of the county
summary of ballots in any county:
Provided, That no dispute of challenge
shall be investigated unless it is brought
to the attention of the State FSA office
within 3 days after receipt by the FSA
State office of the county summary of
ballots from such county.

§1205.208 Disposition of ballots and
records.

The FSA county office shall seal the
voted ballots, challenged ballots found
to be ineligible, spoiled ballots, register
sheets, and summary sheets for the
county in one or more envelopes or
packages, plainly marked with the
identification of the referendum, the
date and the names of the county and
State, and place them under lock and
key in a safe place under the custody of
the FSA county office for a period of 45
days after the referendum period. If no
notice to the contrary is received by the
end of such time, and after the ballots
and other records have been examined
by a representative of the State FSA
office, the voted ballots and challenged
ballots shall be destroyed, but the
registers and county summary sheets
shall be filed for a period of 5 years in
the office of the FSA county office.

§1205.209 Confidential information.

(a) The ballots cast or the manner in
which any person voted and all
information furnished to, compiled by,
or in the possession of the referendum
agent shall be regarded as confidential.

(b) The ballots and other information
or reports that reveal, or tend to reveal,

the vote of any person covered under
the Order and the voter list shall be
strictly confidential and shall not be
disclosed.

§1205.210 Additional instructions and
forms.

AMS is hereby authorized to prescribe
additional instructions and forms not
inconsistent with the provisions of this
subpart for the use of State and County
FSA offices in conducting a referendum.
Such additional instructions may
include procedures for FSA county and
State offices to report and announce the
results of the preliminary count of the
votes in the county and the State.

Dated: September 28, 2009.
Rayne Pegg,

Administrator, Agricultural Marketing
Service.

[FR Doc. E9-23831 Filed 10-2—09; 8:45 am]
BILLING CODE P

FEDERAL HOUSING FINANCE
AGENCY

12 CFR Part 1212
RIN 2590-AA19

Post-Employment Restriction for
Senior Examiners

AGENCY: Federal Housing Finance
Agency.
ACTION: Final rule.

SUMMARY: The Federal Housing Finance
Agency (FHFA) is issuing a final
regulation that sets forth a one-year
post-employment restriction for senior
examiners of FHFA pursuant to the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992,
which provides that each examiner of
FHFA shall be subject to the same
disclosures, prohibitions, obligations,
and penalties applicable to examiners
employed by the Federal Reserve Banks.
DATES: The final regulation is effective
November 4, 2009.

FOR FURTHER INFORMATION CONTACT:
Janice A. Kullman, Assistant General
Counsel, telephone (202) 414-8970 (not
a toll-free number), Federal Housing
Finance Agency, Fourth Floor, 1700 G
Street, NW., Washington, DC 20552. The
telephone number for the
Telecommunications Device for the Deaf
is (800) 877—8339.

SUPPLEMENTARY INFORMATION:

I. Background

The Housing and Economic Recovery
Act of 2008 (HERA), Public Law No.
110-289, 122 Stat. 2654 (2008),
amended the Federal Housing

Enterprises Financial Safety and
Soundness Act of 1992 (12 U.S.C. 4501
et seq.) (Safety and Soundness Act) to
establish FHFA as an independent
agency of the Federal Government.!
FHFA was established to oversee the
prudential operations of the Federal
National Mortgage Association and the
Federal Home Loan Mortgage
Corporation (collectively, the
Enterprises), and the Federal Home
Loan Banks (Banks) (collectively, the
regulated entities), and to ensure that
they operate in a safe and sound manner
including being capitalized adequately;
foster liquid, efficient, competitive and
resilient national housing finance
markets; comply with the Safety and
Soundness Act and rules, regulation,
guidelines and orders issued under the
Safety and Soundness Act, and the
respective authorizing statutes of the
regulated entities; and carry out their
missions through activities authorized
and consistent with the Safety and
Soundness Act and their authorizing
statutes; and, that the activities and
operations of the regulated entities are
consistent with the public interest.
FHFA also has regulatory authority over
the Office of Finance under 12 U.S.C
4511.

II. Proposed Rulemaking

Section 6303(b) of the Intelligence
Reform and Terrorism Prevention Act of
2004, Public Law No. 108—458 (Dec. 17,
2004), in amending section 10 of the
Federal Deposit Insurance Act,
established a post-employment
restriction for senior examiners of the
Office of the Comptroller of the
Currency, Federal Reserve System,
Federal Deposit Insurance Corporation,
and Office of Thrift Supervision.2 In
response, the Board of Governors of the
Federal Reserve System (Federal
Reserve) and the other financial
regulators issued regulations on
November 17, 2005, to reflect the new
post-employment restriction.

The Safety and Soundness Act
provides that each examiner of FHFA
““shall be subject to the same
disclosures, prohibitions, obligations
and penalties as are applicable to
examiners employed by the Federal
Reserve Banks.” 12 U.S.C. 4517(e). In
light of that provision, FHFA published
a proposed Post-Employment
Restriction for Senior Examiners
regulation for public comment in the
Federal Register, 74 FR 27470 (June 10,
2009). The proposed regulation set forth

1 See Division A, titled the “Federal Housing
Finance Regulatory Reform Act of 2008, Title I,
Section 1101 of HERA.

212 U.S.C. 1820(k).
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a post-employment restriction that is
essentially the same as the restriction in
the post-employment regulation of the
Federal Reserve at 12 CFR part 264a.
The Federal Reserve relies on section 8
of the Federal Deposit Insurance Act (12
U.S.C. 1818) for the penalty
enforcement section of its regulation.
The proposed regulation relied on
similar provisions in section 1376 and
1377 of the Safety and Soundness Act
(12 U.S.C. 4636 and 46364,
respectively). Specifically, the
regulation, as proposed, prohibited a
senior examiner from knowingly
accepting compensation as an
employee, officer, director, or
consultant of a regulated entity or the
Office of Finance for one year after
leaving the employment of FHFA if he
or she has examined the regulated entity
or the Office of Finance for two or more
months during the last 12 months of
employment at FHFA.

III. Final Rulemaking

In response to the request for public
comment, FHFA received one comment
from a member of the public. The
comment recommended that that the
one-year post-employment restriction
period be expanded to five years. It also
recommended that the post-employment
restriction be expanded to include
employment in any related industry, not
just the regulated entity that the senior
examiner inspects, supervises, or
examines.

FHFA has considered this comment
and has determined not to expand the
post-employment restriction as
recommended. Expansion of the
restriction would make the FHFA post-
employment restriction inconsistent
with that of the Federal Reserve.
Further, FHFA believes that the
recommended expansion of the
restriction is not needed to ensure
public trust in the impartiality and
objectivity of FHFA’s actions. Therefore,
the proposed regulation is adopted as a
final regulation without change.

IV. Section-by-Section Analysis

The following is a section-by-section
analysis of the regulation.

Subpart A

Subpart A is reserved. FHFA intends
to cross-reference the Supplemental
Standards of Ethical Conduct for
Employees of the Federal Housing
Finance Agency when such standards
are published.

Subpart B—Post-Employment
Restriction for Senior Examiners

Section 1212.1 Purpose and Scope

Section 1212.1 provides that the
purpose of subpart B is to set forth
special post-employment restrictions for
senior examiners. These restrictions are
in addition to the post-employment
restriction for FHFA employees under
section 12 U.S.C. 4523, which is
restated in 5 CFR part 9001. The post-
employment restriction applicable to
FHFA employees under 12 U.S.C. 4523
provides that officers and employees of
FHFA who are compensated at a certain
salary level are not permitted to accept
compensation from the Federal National
Mortgage Association and the Federal
Home Loan Mortgage Corporation for a
period of two years after leaving FHFA.

Section 1212.2 Definitions

This section sets forth definitions
applicable to subpart B.

Consultant is defined as a person who
works directly on matters for, or on
behalf of, a regulated entity, or the
Office of Finance.

Director means the Director of FHFA
or his or her designee.

Employee is defined as an officer or
employee of FHFA, including a special
Government employee.

Federal Home Loan Bank or Bank is
defined as a Bank established under the
Federal Home Loan Bank Act; the term
“Federal Home Loan Banks” means,
collectively, all the Federal Home Loan
Banks.

Office of Finance is defined as the
Office of Finance of the Federal Home
Loan Bank System.

Regulated entity is defined as the
Federal National Mortgage Association
and any affiliate thereof, the Federal
Home Loan Mortgage Corporation and
any affiliate thereof, or any Federal
Home Loan Bank; the term “regulated
entities” means, collectively, the
Federal National Mortgage Association
and any affiliate thereof, the Federal
Home Loan Mortgage Corporation and
any affiliate thereof, and the Federal
Home Loan Banks.

Safety and Soundness Act is defined
as the Federal Housing Enterprises
Financial Safety and Soundness Act of
1992, as amended by the Federal
Housing Finance Regulatory Reform Act
of 2008, Division A of the Housing and
Economic Recovery Act of 2008, Public
Law No. 110-289, 122 Stat. 2654 (2008).

Senior examiner is defined as an
FHFA employee who has been:

o Authorized by FHFA to conduct
examinations or inspections on behalf of
FHFA;

e Assigned continuing, broad and
lead responsibility for examining a
regulated entity or the Office of Finance;
and

e Assigned responsibilities for
examining, inspecting, and supervising
the regulated entity or the Office of
Finance that—

O Represents a substantial portion of
the employee’s assigned
responsibilities; and

O Requires the employee to interact
routinely with officers or employees of
the regulated entity or the Office of
Finance.

To be considered a ““senior
examiner,” an employee must meet each
of the criteria listed above. Thus, an
examiner who spends a substantial
portion of his or her time conducting or
leading a targeted examination, but who
does not have broad and lead
responsibility for the overall
examination program with respect to a
regulated entity or the Office of Finance
is not a “senior examiner” with respect
to that regulated entity or the Office of
Finance. An examiner who divides his
or her time across a portfolio of
regulatory entities, each of which does
not represent a substantial portion of the
examiner’s responsibilities, also is not a
“senior examiner.” Such an examiner is
not likely to develop the type and
degree of relationship with any one
regulated entity or the Office of Finance
that the post-employment restriction is
designed to address. FHFA believes that
an examiner has continuing
responsibility for a regulated entity or
the Office of Finance only when the
examiner’s responsibilities for the
regulated entity or the Office of Finance
are expected to continue for a period of
time that enables the examiner to
develop a meaningful, dedicated, and
sustained relationship with the
regulated entity or the Office of Finance.
FHFA believes that such a period of
time is at least two months.

To help examiners comply with the
post-employment restrictions, the
designated agency ethics official
(DAEO) or the alternate DAEO will
notify examiners in writing if they are
subject to either the one-year post-
employment restriction or the two-year
post-employment restriction under 12
U.S.C. 4523, or both. The DAEO or
alternate DAEO will also provide
examiners information about how to
conform to one or both of the
restrictions.

The examiner-in-charge (EIC) of a
Bank or the Office of Finance will be
subject to the one-year post-employment
restriction from working at the Bank or
Office of Finance for which he or she
served as EIC, but not necessarily other
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Banks which he or she may examine. In
addition, the portfolio managers, who
each generally oversee four Banks, will
be subject to the one-year post-
employment restriction for each Bank
they oversee. These two groups of
employees are responsible for
establishing the scope of annual exams
and assigning the composite rating for
the Banks and therefore meet the
definition of senior examiner. There
may be rare instances of other
examiners who meet the definition, but
an examiner supervising one aspect of
safety and soundness for all the Banks
does not fall into the definition of the
term ‘‘senior examiner.”” Such a subject
matter examiner does not have
substantial enough contacts with any
one particular bank to warrant a post
employment restriction. FHFA estimates
that approximately 15 examiners who
serve as EICs and portfolio managers for
the Banks and the Office of Finance are
“senior examiners” for the purposes of
this regulation.

Examiners who examine the
Enterprises are subject to the two-year
post employment restriction set forth in
12 U.S.C. 4523 if they earn a certain
salary, as is every FHFA employee. This
two-year post-employment restriction
subsumes the one-year post-
employment restriction with respect to
accepting employment at the
Enterprises because any examiner who
is a “senior examiner” is already
precluded from accepting employment
from an Enterprise because of his or her
salary level. While there are currently
approximately 30 examiners whose
salary is below the threshold that
triggers the two-year post-employment
restriction, those examiners do not have
broad and lead responsibility for
examining a regulated entity or the
Office of Finance and therefore do not
meet the definition of “senior
examiner.” FHFA believes that any
examiner of an Enterprise who is a
“senior examiner” is also subject to the
two-year post-employment restriction
under 12 U.S.C. 4523.

Section 1212.3 Post-employment
restriction for senior examiners

Section 1212.3 prohibits a senior
examiner from knowingly accepting
compensation as an employee, officer,
director, or consultant of a regulated
entity or the Office of Finance for one
year after leaving the employment of
FHFA if he or she has examined the
regulated entity or the Office of Finance
for two or more months during the last
12 months of employment at FHFA.

A person is a consultant for purposes
of the one-year post-employment
restriction if such person “directly

works on matters for, or on behalf of”
the relevant regulated entity or the
Office of Finance. This provision means
that a former senior examiner who joins
a consulting or other firm or is self-
employed as a consultant may not,
during the one-year post-employment
period, participate in any work that the
firm is conducting for a regulated entity
or the Office of Finance that the former
senior examiner is prohibited from
doing directly. The former senior
examiner does not, however, violate the
post-employment restrictions by joining
a firm that performs work for such a
regulated entity or the Office of Finance
as long as the former senior examiner
does not personally participate in any
such work.

The post-employment restriction does
not apply to any officer or employee of
FHFA or any former officer or employee
of FHFA who ceased to be an officer or
employee of FHFA before the effective
date of subpart B of this part.

Section 1212.4 Waiver

Section 1212.4 allows the Director, at
the written request of a former senior
examiner, to waive in writing,
application of the one-year post-
employment restriction, on a case-by-
case basis, if the Director determines
that granting the waiver does not affect
the integrity of the supervisory program
of FHFA. FHFA expects that waivers
will be granted only in special
circumstances.

Section 1212.5 Penalties

Section 1212.5 requires FHFA to seek
one or both of the following penalties
against a former senior examiner who
violates the one-year post-employment
restriction:

(1) An order removing the individual
from his or her position at, or
prohibiting the individual from further
participation in the affairs of, the
regulated entity or the Office of Finance
for a period of up to five years, and
prohibiting the individual from
participating in the conduct of the
affairs of any regulated entity or the
Office of Finance for a period of up to
five years; or (2) a civil money penalty
of not more than $250,000.

The former senior examiner against
whom FHFA seeks to impose these
penalties has the procedural rights set
forth in 12 U.S.C. 4636 and 4636a, as
applicable, and any implementing
regulations issued by FHFA.

Regulatory Impacts
Paperwork Reduction Act

The regulation does not contain any
information collection requirement that

requires the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires that a
regulation that has a significant
economic impact on a substantial
number of small entities, small
businesses, or small organizations must
include an initial regulatory flexibility
analysis describing the regulation’s
impact on small entities. Such an
analysis need not be undertaken if the
agency has certified that the regulation
does not have a significant economic
impact on a substantial number of small
entities. 5 U.S.C. 605(b). FHFA has
considered the impact of the regulation
under the Regulatory Flexibility Act.
FHFA certifies that the regulation is not
likely to have a significant economic
impact on a substantial number of small
business entities because the regulation
is applicable only to employees and
officers and former employees and
officers of FHFA, who are not small
entities for purposes of the Regulatory
Flexibility Act.

List of Subjects in 12 CFR Part 1212

Administrative practice and
procedure, Conflicts of interest, Ethics.
m Accordingly, for the reasons stated in
the preamble, under the authority of 12
U.S.C. 4526 and 4517(e), FHFA amends
12 CFR Chapter XII by adding part 1212
to Subchapter A to read as follows:

PART 1212—POST-EMPLOYMENT
RESTRICTION FOR SENIOR
EXAMINERS

Subpart A—[Reserved]

Subpart B—Post-Employment Restriction

for Senior Examiners

Sec.

1212.1 Purpose and scope.

1212.2 Definitions.

1212.3 Post-employment restriction for
senior examiners.

1212.4 Waiver.

1212.5 Penalties.

Authority: 12 U.S.C. 4526, 12 U.S.C.
4517(e).

Subpart A—[Reserved]

Subpart B—Post-Employment
Restriction for Senior Examiners

§1212.1 Purpose and scope.

This subpart sets forth a one-year
post-employment restriction applicable
to senior examiners of the Federal
Housing Finance Agency (FHFA). This
restriction is in addition to the post-
employment restriction applicable to
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employees of FHFA under 12 U.S.C.
4523.

§1212.2 Definitions.

For purposes of subpart B of this part,
the term:

Consultant means a person who
works directly on matters for, or on
behalf of, a regulated entity or the Office
of Finance.

Director means the Director of FHFA
or his or her designee.

Employee means an officer or
employee of FHFA, including a special
Government employee.

Federal Home Loan Bank or Bank
means a Bank established under the
Federal Home Loan Bank Act; the term
“Federal Home Loan Banks” means,
collectively, all the Federal Home Loan
Banks.

Office of Finance means the Office of
Finance of the Federal Home Loan Bank
System, or any successor thereto.

Regulated entity means the Federal
National Mortgage Association and any
affiliate thereof, the Federal Home Loan
Mortgage Corporation and any affiliate
thereof, any Federal Home Loan Bank;
the term “‘regulated entities”” means,
collectively, the Federal National
Mortgage Association and any affiliate
thereof, the Federal Home Loan
Mortgage Corporation and any affiliate
thereof, and the Federal Home Loan
Banks.

Safety and Soundness Act means the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992, as
amended by the Federal Housing
Finance Regulatory Reform Act of 2008,
Division A of the Housing and
Economic Recovery Act of 2008, Public
Law No. 110-289, 122 Stat. 2654 (2008).

Senior examiner means an employee
of FHFA who has been:

(1) Authorized by FHFA to conduct
examinations or inspections on behalf of
FHFA;

(2) Assigned continuing, broad and
lead responsibility for examining a
regulated entity or the Office of Finance;
and

(3) Assigned responsibilities for
examining, inspecting and supervising
the regulated entity or the Office of
Finance that—

(i) Represents a substantial portion of
the employee’s assigned
responsibilities; and

(ii) Requires the employee to interact
routinely with officers or employees of
the regulated entity or the Office of
Finance.

§1212.3 Post-employment restriction for
senior examiners.

(a) Prohibition. An employee of FHFA
who serves as the senior examiner of a

regulated entity or the Office of Finance
for two or more months during the last
12 months of his or her employment
with FHFA may not, within one year
after leaving the employment of FHFA,
knowingly accept compensation as an
employee, officer, director, or
consultant from a regulated entity or the
Office of Finance unless the Director
grants a waiver pursuant to §1212.4.

(b) Effective date. The post-
employment restriction in paragraph (a)
of this section shall not apply to any
officer or employee of FHFA or any
former officer or employee of FHFA
who ceased to be an officer or employee
of FHF A before November 4, 2009.

§1212.4 Waiver.

At the written request of a senior
examiner or former senior examiner, the
Director may waive the post-
employment restriction in § 1212.3 if he
or she certifies, in writing, and on a
case-by-case basis, that granting a
waiver of such restriction does not affect
the integrity of the supervisory program
of FHFA.

§1212.5 Penalties.

(a) General. A senior examiner who,
after leaving the employment of FHFA,
violates the restriction set forth in
§ 1212.3 shall be subject to one or both
of the following penalties—

(1) An order:

(i) Removing the individual from
office at the regulated entity or the
Office of Finance or prohibiting the
individual from further participation in
the affairs of the relevant regulated
entity or the Office of Finance for a
period of up to five years; and

(ii) Prohibiting the individual from
participating in the affairs of any
regulated entity or the Office of Finance
for a period of up to five years; and/or

(2) A civil money penalty of not more
than $250,000.

(b) Other penalties. The penalties set
forth in paragraph (a) of this section are
not exclusive, and a senior examiner
who violates the restrictions in § 1212.3
also may be subject to other
administrative, civil, or criminal
remedies or penalties as provided in
law.

(c) Procedural rights. The procedures
applicable to actions under paragraph
(a) of this section are those provided in
the Safety and Soundness Act under
section 1376, in connection with the
imposition of a civil money penalty;
under section 1377, in connection with
a removal and prohibition order (12
U.S.C. 4636 and 46364, respectively);
and under any regulations issued by
FHFA implementing such procedures.

Dated: September 26, 2009.
Edward J. DeMarco,
Acting Director.
[FR Doc. E9-23807 Filed 10-2—09; 8:45 am]
BILLING CODE 8070-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 73

[Docket No. FAA-2009-0490; Airspace
Docket No. 09-AWP-3]

RIN 2120-AA66

Establishment of Restricted Area
R-2502A; Fort Irwin, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes a
restricted area (R—2502A) at Fort Irwin,
CA, as part of a Department of the Army
initiative at the National Training
Center (NTC). The NTC is being
expanded to meet the critical need of
the Army for additional training land
and airspace suitable for maneuvering
large numbers of military personnel and
equipment. Additionally, the Silver
military operation area (MOA) in the
vicinity of the NTC Complex has been
modified as part of this initiative.
Unlike restricted areas, which are
designated under Title 14 Code of
Federal Regulations (14 CFR) part 73,
MOAs are not rulemaking airspace
actions. However, since the R-2502A
will infringe on the Silver MOA, the
FAA is including a description of the
Silver MOA change in this rule. The
MOA change described here was
published in the National Flight Data
Digest (NFDD). The Army requested
these airspace changes to provide the
additional special use airspace (SUA)
above the expanded ground maneuver
area to facilitate realistic combat
training at the NTC.

DATES: Effective Date: 0901 UTC,
December 17, 2009.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Airspace and Rules Group,
Office of System Operations Airspace
and AIM, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-8783.
SUPPLEMENTARY INFORMATION:

History

On July 13, 2009, the FAA published
in the Federal Register a notice of
proposed rulemaking to establish
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Restricted Area R-2502A, Fort Irwin,
CA (74 FR 33382). Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal. No
comments were received during the
comment period.

Section 73.25 of 14 CFR Part 73 was
republished in FAA Order 7400.8R,
dated February 5, 2009.

Military Operation Area (MOA)

Restricted areas are regulatory
airspace designations, under Title 14
Code of Federal Regulations (CFR) part
73, which are established to confine or
segregate activities considered
hazardous to non-participating aircraft.
A MOA is a non-rulemaking type of
SUA established to separate or segregate
certain non-hazardous military flight
activities from aircraft operating in
accordance with instrument flight rules
(IFR), and to identify for visual flight
rules (VFR) pilots where those activities
are conducted. IFR aircraft may be
routed through an active MOA only
when air traffic control can provide
approved separation from the MOA
activity. VFR pilots are not restricted
from flying in an active MOA, but are
advised to exercise caution while doing
s0.
Unlike restricted areas, which are
designated through rulemaking
procedures, MOAs are non-rulemaking
airspace areas that are established
administratively and published in the
National Flight Data Digest. Normally
MOA actions are not published in a
NPRM, but instead, are advertised for
public comment through a non-rule
circular that is distributed by an FAA
Service Center office to aviation
interests in the affected area. However,
when a non-rulemaking action is
connected to a rulemaking action, FAA
procedures allow for the non-
rulemaking action to be included in the
Rule. In such cases, the NPRM replaces
the non-rule circularization
requirement. Because the change to the
Silver MOA North was necessary, due to
the establishment of the restricted area,
the MOA was modified to exclude the
airspace contained in R-2502A.

MOA Change
Silver MOA North, CA

Boundaries. Beginning at lat. 35°39°00” N.,
long. 115°53’03” W.; to lat. 35°24’30” N.,
long. 115°53’03” W.; to lat. 35°06’50” N.,
long. 116°20°00” W.; to lat. 35°04’30” N.,
long. 116°29°00” W.; to lat. 35°07°00” N.,
long. 116°34’03” W.; to point of beginning.
Excluding the airspace below 3,000 feet AGL
within a 3NM radius of the town of Baker,
CA (lat. 35°16’00” N. long. 116°04"33” W.)
and R2502A.

The Rule

The FAA is amending Title 14 CFR
part 73 to establish Restricted Area R—
2502A at Fort Irwin, CA. The U.S. Army
has requested this restricted area
because the existing special use airspace
does not include the airspace above the
expanded land maneuver area created to
support the NTC. This action will
ensure a safe training environment,
isolated from the public, for military air
and ground maneuvers from the surface
to the upper limits of restricted airspace.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it establishes restricted area airspace at
Fort Irwin, CA.

Environmental Review

The FAA has determined that the
Environmental Assessment (EA)
prepared by the Department of Army
associated with the proposed project, is
adequate for adoption in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures,” Paragraph 404d. The FAA
has independently evaluated the
information contained in the EA and
takes full responsibility for the scope
and content that addresses FAA actions.

Further, the FAA has issued its own
Finding of No Significant Impact
(FONSI). The FAA’s Adoption of
Environmental Assessment and FONSI
are combined into a single document
dated August 1, 2008. A copy of the
Adoption of Environmental Assessment
and FONSI document has been inserted
into the official docket for this
rulemaking.

List of Subjects in 14 CFR Part 73

Airspace, Prohibited areas, Restricted
areas.

The Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 73 as follows:

PART 73—SPECIAL USE AIRSPACE

m 1. The authority citation for part 73
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§73.25 [Amended]

m 2. §73.25 is amended as follows:
* * * * *

R-2502A Fort Irwin, CA [New]

Boundaries. Beginning at lat. 35°25’48” N.,
long. 116°18’48” W.; to lat. 35°25"30” N.,
long. 116°09°46” W.; to lat. 35°23’15” N.,
long. 116°09°47” W.; to lat. 35°06"54” N.,
long. 116°30°17” W.; to lat. 35°07°00” N.,
long. 116°34’03” W.; to lat. 35°18745” N.,
long. 116°18’48” W. to point of beginning.

Designated altitudes. Surface to 16,000 feet
MSL.

Time of designation. Continuous.

Controlling agency. FAA, Hi-Desert
TRACON, Edwards, CA.

Using agency. Commander, Fort Irwin, CA.
* * * * *

Issued in Washington, DC, on September
28, 2009.

Edith V. Parish,

Manager, Airspace and Rules Group.

[FR Doc. E9-23879 Filed 10-2—09; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket Number USCG-2009-0857]

Drawbridge Operating Regulations;
Victoria Barge Canal, Bloomington, TX

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.
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SUMMARY: The Commander, Eighth
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the Union
Pacific Railroad (UPRR) Vertical Lift
Span Bridge across the Victoria Barge
Canal, mile 29.4 at Bloomington,
Victoria County, Texas. The deviation is
necessary to allow for joint replacement
on the draw span. This deviation
provides for the bridge to remain closed
to navigation for 8 consecutive hours on
October 19 and 20, 2009, from 8 a.m. to
4 p.m. each day.

DATES: This deviation is effective from
8 a.m. on Monday, October 19, 2009
until 4 p.m. on Tuesday, October 20,
2009.

ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2009—
0857 and are available online by going
to http://www.regulations.gov, inserting
USCG-2009-0857 in the “Keyword”
box and then clicking “Search.” They
are also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Phil Johnson, Bridge
Administration Branch, Eighth Coast
Guard District; telephone 504—671—
2128, e-mail Philip.R.Johnson@uscg.mil.
If you have questions on viewing the
docket, call Renee V. Wright, Program
Manager, Docket Operations, telephone
202—-366-9826.

SUPPLEMENTARY INFORMATION: The
Victoria County Navigation District has
requested a temporary deviation from
the operating schedule of the UPRR
Vertical Lift Span Bridge across the
Victoria Barge Canal, mile 29.4 at
Bloomington, Texas. The vertical lift
bridge has a vertical clearance of 22 feet
above high water in the closed-to-
navigation position and 50 feet above
high water in the open-to-navigation
position.

Presently, the bridge opens on signal
for the passage of vessels. This deviation
allows the draw span of the bridge to
remain closed to navigation for 8
consecutive hours between 8 a.m. and 4
p-m. each day on October 19 and 20,
2009. Navigation on the waterway
consists mainly of tugs with tows. Due
to prior experience and coordination
with waterway users, it has been
determined that this closure will not
have a significant effect on these
vessels.

The vertical lift bridge has a vertical
clearance of 22 feet above high water in
the closed-to-navigation position and 50
feet above high water in the open-to-
navigation position. No alternate routes
are available. The closures are necessary
to allow for rail joint replacement on the
bridge. As this work is proposed during
hurricane season, the work may be
postponed and rescheduled, should any
tropical storms or hurricanes enter or
develop in the Gulf of Mexico. The
Coast Guard has coordinated the
closures with the commercial users of
the waterway.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.

Dated: September 21, 2009.
David M. Frank,
Bridge Administrator.
[FR Doc. E9-23874 Filed 10—-2—09; 8:45 am]
BILLING CODE 4910-15-P

POSTAL REGULATORY COMMISSION
39 CFR Part 3020

[Docket No. CP2009-62; Order No. 296]
New Postal Product

AGENCY: Postal Regulatory Commission.
ACTION: Final rule.

SUMMARY: The Commission is adding
Inbound Direct Entry Contracts with
Foreign Postal Administrations
(MC2008-6) to the Competitive Product
List. This action is consistent with
changes in a recent law governing postal
operations. Republication of the lists of
market dominant and competitive
products is also consistent with new
requirements in the law.

DATES: Effective October 5, 2009 and is
applicable beginning September 4, 2009.
FOR FURTHER INFORMATION CONTACT:
Stephen L. Sharfman, General Counsel,
202-789-6820 or
stephen.sharfman@prc.gov.

SUPPLEMENTARY INFORMATION: Regu]atory
History, 74 FR 44880 (August 31, 2009).

I. Introduction

II. Background

III. Comments

IV. Commission Analysis
V. Ordering Paragraphs

I. Introduction

The Postal Service requests to add a
new Inbound Direct Entry (IDE) contract
to the Inbound Direct Entry Contracts
with Foreign Postal Administrations

product established in Docket No.
MC2008-6.1 In its filing, the Postal
Service also requests to have the instant
contract designated as the new baseline
agreement for purposes of determining
the functional equivalence of future IDE
contracts. Id. at 2. For the reasons
discussed below, the Commission
approves the addition of the instant
contract to the Competitive Product List
as a new product, Inbound Direct Entry
Contracts with Foreign Postal
Administrations 1 (referred to
hereinafter as IDE 1).

II. Background

On August 21, 2009, the Postal
Service filed a notice pursuant to 39
U.S.C. 3633 and 39 CFR 3015.5
announcing that it has entered into an
Inbound Direct Entry (IDE) contract
with New Zealand Post Limited (NZP),
the public postal operator of New
Zealand. It states that the NZP
agreement is functionally equivalent to
previously established IDE contracts
filed in Docket Nos. CP2008-14,
CP2008-15 and CP2009—41. Id. at 1. The
IDE product allows the Postal Service to
provide foreign postal administrations
with the ability to ship sacks of parcels
that are pre-labeled for direct entry into
the Postal Service’s mailstream in
exchange for applicable domestic
postage plus a sack handling fee. The
core of the service is the sack handling
and entry as domestic mail.

The Postal Service also publicly filed
a redacted version of the contract, an
application for non-public treatment of
supporting materials, a certified
statement required by 39 CFR
3015(c)(2), a redacted version of the
Governors’ Decision that authorizes IDE
contracts, and a redacted version of the
supporting financial information. The
contract and supporting financial
information were filed under seal.

The Notice states that the instant
contract is functionally equivalent to the
IDE contracts previously submitted, fits
within the Mail Classification Schedule
(MCS) language included in Attachment
A to Governors’ Decision No. 08-6, and
should be included within the IDE
contracts product. Id. at 2. In Order No.
105, the Commission approved the
individual IDE contracts in Docket No.
MC2008-6 as functionally equivalent
and added the contracts to the
Competitive Product List as one product
under the IDE classification.2

1 Notice of United States Postal Service of Filing
Functionally Equivalent Inbound Direct Entry
Contracts Negotiated Service Agreement, August 21,
2009 (Notice).

2 See Docket Nos. MC2008-6, CP2008—14 and
CP2008-15, Order Concerning Prices Under
Inbound Direct Entry Contracts With Certain
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The Postal Service includes by
reference its arguments regarding the
functional equivalence to the IDE
contracts as indicated in Docket Nos.
CP2008-14 and CP2008-15, with three
noted exceptions. Notice at 3 (footnote
omitted). The instant IDE contract, it
claims, resembles the contracts in
Docket Nos. CP2008—14 and CP2008-15,
except as to the provisions on the term,
confidentiality, and payment account
details. Id. at 3—4.

The Postal Service maintains that
some materials should remain under
seal including certain portions of the
contract and certified statement
required by 39 CFR 3015.5(c)(2), related
financial information, portions of the
certified statement which contain costs
and pricing, as well as the
accompanying analyses that provide
prices, terms, conditions, and financial
projections. Id. at 2-3.

The Postal Service will notify the
customer of the effective date of the
contact within 30 days after receiving
all regulatory approvals. The contract
term is 1 year from the effective date,
but will be renewed automatically until
terminated by the parties.

In Order No. 289, the Commission
gave notice of this docket, appointed a
Public Representative, and provided the
public with an opportunity to
comment.?

III. Comments

Comments were filed by the Public
Representative.4 No other interested
persons submitted comments. The
Public Representative states that “[e]ach
pertinent element of 39 U.S.C. 3632,
3622, and 3642 appears to be met by
this contract.” Id. at 1. He also notes
that each element of 39 U.S.C. 3633(a)
appears to be met by this additional IDE
contract. Id. at 5. The pricing, in light
of supporting documentation filed
under seal, appears adequate and
compliant.® Id. The Public

Foreign Postal Administrations, September 4, 2008,
at 8 (Order No. 105).

3PRC Order No. 289, Notice and Order
Concerning Filing of Functionally Equivalent
Inbound Direct Entry Contracts Negotiated Service
Agreement, August 25, 2009 (Order No. 289).

4Public Representative Comments in Response to
United States Postal Service Request to Add
Inbound Direct Entry Contract to the Competitive
Products List, September 3, 2009 (Public
Representative Comments). The Public
Representative filed an accompanying Motion of the
Public Representative for Late Acceptance of
Comments in Response to United States Postal
Service Request to Add Inbound Direct Entry
Contract to the Competitive Product List, September
3, 2009. The motion is granted.

5The Public Representative determines that the
Postal Service has provided adequate justification
for maintaining confidentiality in this case. Id. at 2.
He affirms that his review of the materials filed

Representative concludes that the
contract appears to be functionally
equivalent to the other contracts within
the IDE contract product (MC2008-6)
classification, and the contract contains
pricing incentives and other provisions
beneficial to both the Postal Service and
the general public.6 Without opposing
the proposal to treat the NZP agreement
as a new baseline, he does question why
a functionally equivalent agreement
should create a new baseline. Id. at 4.
He underscores that the MCS must
retain precision to preclude erosion of
accountability and transparency. Id. As
a safeguard, he proposes that the Postal
Service outline in its future notices of
any functionally equivalent agreement
material distinctions and similarities.
Id.

IV. Commission Analysis

The three main issues in this
proceeding are whether the agreement
satisfies 39 U.S.C. 3633, and the
interrelated issue of whether the instant
contract is functionally equivalent with
previously filed IDE contracts; and
whether it should be classified as a
baseline for future IDE contracts.” In
reaching its conclusions, the
Commission has reviewed the Notice,
the agreement and the financial analyses
provided under seal, and the Public
Representative’s comments.

Statutory requirements. The Postal
Service contends that the instant
agreement and supporting documents
filed in this docket establish compliance
with the statutory provisions applicable
to rates for competitive products (39
U.S.C. 3633). Notice at 2. It asserts that
Governors’ Decision No. 08-6
supporting this agreement establishes a
pricing formula and classification that
ensures each contract meets the criteria
of 39 U.S.C. 3633 and the regulations
promulgated thereunder. It further states
that the previously proposed IDE MCS
language requires each contract to cover
its attributable costs. Id. at 3.

During the review of the Postal
Service’s financial supporting
documentation, the Commission found
discrepancies between (a) the
supporting financial material, and (b)
the contract rate provisions. The
financial supporting documentation
uses rates in effect prior to the May 11,

under seal indicates that the instant contract
complies with the pricing formula for IDE contracts.

6]d. at 1 and 3. He also concurs that the
agreement appears to satisfy costing requirements,
but seeks clarity in the process. Id. at 4-5, citing
39 CFR 3020.13(b)(3).

7 Previously, the Commission found the Inbound
Direct Contracts product to be properly classified as
a competitive product. See Order No. 105 at 7; see
also 36 U.S.C. 3642(d).

2009 increase in prices for market
dominant products.® The contract,
however, contains the rates currently in
effect. Additionally, the contract is
based on Priority Mail commercial rates;
however, the financial supporting
documentation uses Priority Mail retail
rates. These discrepancies did not
adversely affect cost coverage for the
contract. The Commission found these
same discrepancies in Docket No.
CP2009-41 and highlighted them in
Order No. 248.9

Based on the data submitted and its
analysis, the Commission finds that the
agreement should cover its attributable
costs (39 U.S.C. 3633(a)(2)), should not
lead to the subsidization of competitive
products by market dominant products
(39 U.S.C. 3633(a)(1)), and should have
a positive effect on competitive
products’ contribution to institutional
costs (39 U.S.C. 3633(a)(3)). Thus, an
initial review of the proposed agreement
indicates that it comports with the
provisions applicable to rates for
competitive products.

Functional equivalence/baseline
treatment. The Postal Service asserts
that the instant contract is functionally
equivalent to the IDE contracts filed
previously because it shares similar cost
and market characteristics, and
therefore the contract should be
classified as a single product. Notice at
3. The Postal Service notes, however,
that the instant contract includes
provisions not contained in the earlier
IDE contracts. Id. These differences
include: (1) Renewal can result
automatically, without the parties’
mutual agreement; (2) confidentiality
duties that comport with the
Commission’s new confidentiality rules,
and are governed in the text of the
agreement rather than under an annex;
and (3) the payment methods that are
comparable to the terms in Docket No.
CP2008-15, but not other prior IDE
contracts.10 Id. at 4.

The Postal Service also requests that
the instant contract be considered a new
baseline for future functional equivalent
comparisons “[blecause future IDE
Contracts are likely to resemble this
contract in form and substance. Notice
at 2. The Postal Service also explains

8 See Docket No. R2009-2, Order Approving
Revisions in Amended Notice of Market Dominant
Price Adjustment, April 9, 2009. The Postal Service
filed rates to become effective May 11, 2009.

9Docket No. CP2009—-41, Order Concerning Filing
of Functionally Equivalent Inbound Direct Entry
Contracts Negotiated Service Agreement, July 15,
2009 (Order No. 248).

10 The present contract differs from Docket No.
CP2008-14, which did not use the Centralized
Trust Account payment method, and Docket No.
CP2009-41, which included an annex based on
foreign financial regulatory requirements.
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that the text of the earlier IDE contracts
contain different extension terms,
confidentiality, and payment account
detail provisions, and it intends to
incorporate the new provisions into
subsequent IDE contracts. Thus, it
expects “future IDE Contracts to
resemble the instant contract more
closely than those in Docket Nos.
CP2008-14 and CP2008-15.” Id. at 4.

In lieu of ruling on the functional
equivalence of the instant contract to
those previously filed, the Commission
concludes, for reasons of accountability
and transparency as suggested by the
Public Representative, that the more
appropriate outcome is to add the
instant contract to the Competitive
Product List as a new product, IDE 1. In
approving the initial IDE contract, it was
the Commission’s expectation that it
would be followed by additional IDE
contracts that may exhibit sufficient
variation from the initial contract to
warrant being classified as a new
product, e.g., IDE 2, IDE 3, etc. Given
the Postal Service’s intent to use the
instant contract as a template for future
IDE contracts and that it contains
provisions not included in the earlier
IDE contracts, the Commission will
label the instant contract as a new
product, IDE 1. To the extent that future
IDE contracts with foreign posts are
(substantially) based on the instant
contract, the Postal Service may seek to
have them classified as functionally
equivalent. To the extent that such
future contracts differ substantially, the
Postal Service should file a request,
pursuant to 39 CFR 3020.1 et seq., to
add a new product to the Competitive
Product List.11

Following the current practice, the
Postal Service shall identify all
significant differences between any new
IDE contract and the IDE 1 product.
Such differences would include terms
and conditions that impose new
obligations or new requirements on any
party to the contract. In addition, and
consistent with the current practice, a
redacted copy of Governors’ Decision
No. 08-6 should be included in the new
filing.

V. Ordering Paragraphs

It is ordered:
1. A new subcategory titled “Inbound
Direct Entry Contracts with Foreign

11 As the Commission recently noted in Order No.
290, ‘[fluture requests to implement a new baseline
agreement should be filed as an MC docket since
it will result in adding a new product to the product
list and may result in removing a product from the
product list.”” Docket No. CP2009-50, Order
Granting Clarification and Adding Global Expedited
Package Services 2 to the Competitive Product List,
August 28, 2009 (Order No. 290).

Postal Administrations” shall be created
under the Inbound International
category appearing in the Competitive
Product list. This subcategory will
include all individual Inbound Direct
Entry Contracts with Foreign Postal
Administrations products.

2. The existing product titled
“Inbound Direct Entry Contracts with
Foreign Postal Administrations
(MC2008-6, CP2008—14 and CP2008—
15)” shall appear under the subcategory
Inbound Direct Entry Contracts with
Foreign Postal Administrations until
each of the individual contracts within
this product has expired.

3. The IDE contract filed in Docket
No. CP2009-62 is added to the
Competitive Product List as a new
product, “Inbound Direct Entry
Contracts with Foreign Postal
Administrations 1 (MC2008-6, CP2009—
62)” and shall appear under the
subcategory Inbound Direct Entry
Contracts with Foreign Postal
Administrations.

4. The Postal Service shall notify the
Commission of the scheduled effective
date and termination date and update
the Commission if the contract
terminates at an earlier date.

5. The Secretary shall arrange for
publication of this order in the Federal
Register.

List of Subjects in 39 CFR Part 3020

Administrative practice and
procedure; Postal Service.

By the Commission.
Judith M. Grady,
Acting Secretary.

m For the reasons stated in the preamble,
under the authority at 39 U.S.C. 503, the
Postal Regulatory Commission amends
39 CFR part 3020 as follows:

PART 3020—PRODUCT LISTS

m 1. The authority citation for part 3020
continues to read as follows:

Authority: 39 U.S.C. 503; 3622; 3631;
3642; 3682.

m 2. Revise Appendix A to Subpart A of
Part 3020—Mail Classification Schedule
to read as follows:

Appendix A to Subpart A of Part
3020—Mail Classification Schedule

Part A—Market Dominant Products

1000 Market Dominant Product List

First-Class Mail
Single-Piece Letters/Postcards
Bulk Letters/Postcards
Flats
Parcels
Outbound Single-Piece First-Class Mail
International

Inbound Single-Piece First-Class Mail
International
Standard Mail (Regular and Nonprofit)
High Density and Saturation Letters
High Density and Saturation Flats/Parcels
Carrier Route
Letters
Flats
Not Flat-Machinables (NFMs)/Parcels
Periodicals
Within County Periodicals
Outside County Periodicals
Package Services
Single-Piece Parcel Post
Inbound Surface Parcel Post (at UPU rates)
Bound Printed Matter Flats
Bound Printed Matter Parcels
Media Mail/Library Mail
Special Services
Ancillary Services
International Ancillary Services
Address List Services
Caller Service
Change-of-Address Credit Card
Authentication
Confirm
International Reply Coupon Service
International Business Reply Mail Service
Money Orders
Post Office Box Service
Negotiated Service Agreements
HSBC North America Holdings Inc.
Negotiated Service Agreement
Bookspan Negotiated Service Agreement
Bank of America corporation Negotiated
Service Agreement
The Bradford Group Negotiated Service
Agreement
Inbound International
Canada Post—United States Postal Service
Contractual Bilateral Agreement for
Inbound Market Dominant Services
Market Dominant Product Descriptions
First-Class Mail
[Reserved for Class Description]
Single-Piece Letters/Postcards
[Reserved for Product Description]
Bulk Letters/Postcards
[Reserved for Product Description]
Flats
[Reserved for Product Description]
Parcels
[Reserved for Product Description]
Outbound Single-Piece First-Class Mail
International
[Reserved for Product Description]
Inbound Single-Piece First-Class Mail
International
[Reserved for Product Description]
Standard Mail (Regular and Nonprofit)
[Reserved for Class Description]
High Density and Saturation Letters
[Reserved for Product Description]
High Density and Saturation Flats/Parcels
[Reserved for Product Description]
Carrier Route
[Reserved for Product Description]
Letters
[Reserved for Product Description]
Flats
[Reserved for Product Description]
Not Flat-Machinables (NFMs)/Parcels
[Reserved for Product Description]
Periodicals
[Reserved for Class Description]
Within County Periodicals
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[Reserved for Product Description]
Outside County Periodicals
[Reserved for Product Description]
Package Services
[Reserved for Class Description]
Single-Piece Parcel Post
[Reserved for Product Description]
Inbound Surface Parcel Post (at UPU rates)
[Reserved for Product Description]
Bound Printed Matter Flats
[Reserved for Product Description]
Bound Printed Matter Parcels
[Reserved for Product Description]
Media Mail/Library Mail
[Reserved for Product Description]
Special Services
[Reserved for Class Description]
Ancillary Services
[Reserved for Product Description]
Address Correction Service
[Reserved for Product Description]
Applications and Mailing Permits
[Reserved for Product Description]
Business Reply Mail
[Reserved for Product Description]
Bulk Parcel Return Service
[Reserved for Product Description]
Certified Mail
[Reserved for Product Description]
Certificate of Mailing
[Reserved for Product Description]
Collect on Delivery
[Reserved for Product Description]
Delivery Confirmation
[Reserved for Product Description]
Insurance
[Reserved for Product Description]
Merchandise Return Service
[Reserved for Product Description]
Parcel Airlift (PAL)
[Reserved for Product Description]
Registered Mail
[Reserved for Product Description]
Return Receipt
[Reserved for Product Description]
Return Receipt for Merchandise
[Reserved for Product Description]
Restricted Delivery
[Reserved for Product Description]
Shipper-Paid Forwarding
[Reserved for Product Description]
Signature Confirmation
[Reserved for Product Description]
Special Handling
[Reserved for Product Description]
Stamped Envelopes
[Reserved for Product Description]
Stamped Cards
[Reserved for Product Description]
Premium Stamped Stationery
[Reserved for Product Description]
Premium Stamped Cards
[Reserved for Product Description]
International Ancillary Services
[Reserved for Product Description]
International Certificate of Mailing
[Reserved for Product Description]
International Registered Mail
[Reserved for Product Description]
International Return Receipt
[Reserved for Product Description]
International Restricted Delivery
[Reserved for Product Description]
Address List Services
[Reserved for Product Description]
Caller Service

[Reserved for Product Description]

Change-of-Address Credit Card
Authentication

[Reserved for Product Description]

Confirm

[Reserved for Product Description]

International Reply Coupon Service

[Reserved for Product Description]

International Business Reply Mail Service

[Reserved for Product Description]

Money Orders

[Reserved for Product Description]

Post Office Box Service

[Reserved for Product Description]

Negotiated Service Agreements
[Reserved for Class Description]

HSBC North America Holdings Inc.
Negotiated Service Agreement

[Reserved for Product Description]

Bookspan Negotiated Service Agreement

[Reserved for Product Description]

Bank of America Corporation Negotiated
Service Agreement

The Bradford Group Negotiated Service
Agreement

Part B—Competitive Products

2000 Competitive Product List

Express Mail

Express Mail

Outbound International Expedited Services

Inbound International Expedited Services

Inbound International Expedited Services 1
(CP2008-7)

Inbound International Expedited Services 2
(MC2009-10 and CP2009-12)

Priority Mail

Priority Mail

Outbound Priority Mail International

Inbound Air Parcel Post

Royal Mail Group Inbound Air Parcel Post
Agreement

Parcel Select
Parcel Return Service
International

International Priority Airlift (IPA)

International Surface Airlift (ISAL)

International Direct Sacks—M-Bags

Global Customized Shipping Services

Inbound Surface Parcel Post (at non-UPU
rates)

Canada Post—United States Postal Service
Contractual Bilateral Agreement for
Inbound Competitive Services (MC2009—
8 and CP2009-9)

International Money Transfer Service

International Ancillary Services

Special Services
Premium Forwarding Service
Negotiated Service Agreements

Domestic

Express Mail Contract 1 (MC2008-5)

Express Mail Contract 2 (MC2009-3 and
CP2009-4)

Express Mail Contract 3 (MC2009-15 and
CP2009-21)

Express Mail Contract 4 (MC2009-34 and
CP2009-45)

Express Mail & Priority Mail Contract 1
(MC2009-6 and CP2009-7)

Express Mail & Priority Mail Contract 2
(MC2009-12 and CP2009-14)

Express Mail & Priority Mail Contract 3
(MC2009-13 and CP2009-17)

Express Mail & Priority Mail Contract 4
(MC2009-17 and CP2009-24)

Express Mail & Priority Mail Contract 5
(MC2009-18 and CP2009-25)

Express Mail & Priority Mail Contract 6
(MC2009-31 and CP2009—42)

Express Mail & Priority Mail Contract 7
(MC2009-32 and CP2009-43)

Express Mail & Priority Mail Contract 8
(MC2009-33 and CP2009-44)

Parcel Select & Parcel Return Service
Contract 2 (MC2009—40 and CP2009-61)

Parcel Return Service Contract 1 (MC2009—
1 and CP2009-2)

Priority Mail Contract 1 (MC2008-8 and
CP2008-26)

Priority Mail Gontract 2 (MC2009-2 and
CP2009-3)

Priority Mail Contract 3 (MC2009—4 and
CP2009-5)

Priority Mail Contract 4 (MC2009-5 and
CP2009-6)

Priority Mail Contract 5 (MC2009-21 and
CP2009-26)

Priority Mail Contract 6 (MC2009-25 and
CP2009-30)

Priority Mail Contract 7 (MC2009-25 and
CP2009-31)

Priority Mail Contract 8 (MC2009-25 and
CP2009-32)

Priority Mail Contract 9 (MC2009-25 and
CP2009-33)

Priority Mail Contract 10 (MC2009-25 and
CP2009-34)

Priority Mail Contract 11 (MC2009-27 and
CP2009-37)

Priority Mail Contract 12 (MC2009-28 and
CP2009-38)

Priority Mail Contract 13 (MC2009-29 and
CP2009-39)

Priority Mail Contract 14 (MC2009-30 and
CP2009-40)

Priority Mail Contract 15 (MC2009-35 and
CP2009-54)

Priority Mail Contract 16 (MC2009-36 and
CP2009-55)

Priority Mail Contract 17 (MC2009-37 and
CP2009-56)

Outbound International

Direct Entry Parcels Contracts

Direct Entry Parcels 1 (MC2009-26 and
CP2009-36)

Global Direct Contracts (MC2009-9,
CP2009-10, and CP2009-11)

Global Expedited Package Services (GEPS)
Contracts

GEPS 1 (CP2008-5, GP2008-11, CP2008—
12, and CP2008-13, CP2008-18,
CP2008-19, CP2008-20, CP2008-21,
CP2008-22, CP2008-23, and CP2008-24)

Global Expedited Package Services 2
(CP2009-50)

Global Plus Contracts

Global Plus 1 (CP2008-8, CP2008—46 and
CP2009-47)

Global Plus 2 (MC2008-7, CP2008—48 and
CP2008-49)

Inbound International

Inbound Direct Entry Contracts with
Foreign Postal Administrations

Inbound Direct Entry Contracts with
Foreign Postal Administrations
(MC2008-6, CP2008-14 and MC2008—
15)

Inbound Direct Entry Contracts with
Foreign Postal Administrations 1
(MC2008-6 and CP2009-62)
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International Business Reply Service
Competitive Contract 1 (MC2009-14 and
CP2009-20)

Competitive Product Descriptions

Express Mail

[Reserved for Group Description]

Express Mail

[Reserved for Product Description]

Outbound International Expedited Services

[Reserved for Product Description]

Inbound International Expedited Services

[Reserved for Product Description]

Priority

[Reserved for Product Description]

Priority Mail

[Reserved for Product Description]

Outbound Priority Mail International

[Reserved for Product Description]

Inbound Air Parcel Post

[Reserved for Product Description]

Parcel Select

[Reserved for Group Description]

Parcel Return Service

[Reserved for Group Description]

International

[Reserved for Group Description]

International Priority Airlift (IPA)

[Reserved for Product Description]

International Surface Airlift ISAL)

[Reserved for Product Description]

International Direct Sacks—M-Bags

[Reserved for Product Description]

Global Customized Shipping Services

[Reserved for Product Description]

International Money Transfer Service

[Reserved for Product Description]

Inbound Surface Parcel Post (at non-UPU
rates)

[Reserved for Product Description]

International Ancillary Services

[Reserved for Product Description]

International Certificate of Mailing

[Reserved for Product Description]

International Registered Mail

[Reserved for Product Description]

International Return Receipt

[Reserved for Product Description]

International Restricted Delivery

[Reserved for Product Description]

International Insurance

[Reserved for Product Description]

Negotiated Service Agreements

[Reserved for Group Description]

Domestic

[Reserved for Product Description]

Outbound International

[Reserved for Group Description]

Part C—Glossary of Terms and Conditions
[Reserved]

Part D—Country Price Lists for International
Mail [Reserved]

[FR Doc. E9—-23895 Filed 10-2—09; 8:45 am]
BILLING CODE 7710-FW-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency
44 CFR Part 64

[Docket ID FEMA-2008—-0020; Internal
Agency Docket No. FEMA-8097]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur and
a notice of this will be provided by
publication in the Federal Register on a
subsequent date.

DATES: Effective Dates: The effective
date of each community’s scheduled
suspension is the third date (“Susp.”)
listed in the third column of the
following tables.

FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a
particular community was suspended
on the suspension date or for further
information, contact David Stearrett,
Mitigation Directorate, Federal
Emergency Management Agency, 500 C
Street, SW., Washington, DC 20472,
(202) 646—2953.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the NFIP,
42 U.S.C. 4001 et seq.; unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance

with program regulations, 44 CFR part
59. Accordingly, the communities will
be suspended on the effective date in
the third column. As of that date, flood
insurance will no longer be available in
the community. However, some of these
communities may adopt and submit the
required documentation of legally
enforceable floodplain management
measures after this rule is published but
prior to the actual suspension date.
These communities will not be
suspended and will continue their
eligibility for the sale of insurance. A
notice withdrawing the suspension of
the communities will be published in
the Federal Register.

In addition, FEMA has identified the
Special Flood Hazard Areas (SFHAs) in
these communities by publishing a
Flood Insurance Rate Map (FIRM). The
date of the FIRM, if one has been
published, is indicated in the fourth
column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act not in connection with a
flood) may legally be provided for
construction or acquisition of buildings
in identified SFHAs for communities
not participating in the NFIP and
identified for more than a year, on
FEMA'’s initial flood insurance map of
the community as having flood-prone
areas (section 202(a) of the Flood
Disaster Protection Act of 1973, 42
U.S.C. 4106(a), as amended). This
prohibition against certain types of
Federal assistance becomes effective for
the communities listed on the date
shown in the last column. The
Administrator finds that notice and
public comment under 5 U.S.C. 553(b)
are impracticable and unnecessary
because communities listed in this final
rule have been adequately notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
stating that the community will be
suspended unless the required
floodplain management measures are
met prior to the effective suspension
date. Since these notifications were
made, this final rule may take effect
within less than 30 days.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR part 10,
Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
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prohibits flood insurance coverage
unless an appropriate public body
adopts adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
remedial action takes place.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 13132.

Executive Order 12988, Civil Justice
Reform. This rule meets the applicable
standards of Executive Order 12988.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

m Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

m 1. The authority citation for part 64

continues to read as follows:
Authority: 42 U.S.C. 4001 et seq.;

Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as
follows:

FDglte cl:ertain
: Communit Effective date authorization/cancellation of | Current effective ederal assist-
State and location No. Y sale of flood insurance in community map date ance no Ionger
available in
SFHAs
Region llI
Virginia:
Farmville, Town of, Prince Edward and 510118 | November 9, 1973, Emerg; September 1, | Oct. 2, 2009 ...... Oct. 2, 2009.
Cumberland Counties. 1978, Reg; October 2, 2009, Susp.
Prince Edward County, Unincorporated 510239 | April 11, 1974, Emerg; September 1, 1978, | ...... do™ e do.
Areas. Reg; October 2, 2009, Susp.
Region IV
North Carolina:
Brevard, City of, Transylvania County .. 370231 | January 17, 1974, Emerg; September 29, | ...... do e, do.
1978, Reg; October 2, 2009, Susp.
Rosman, Town of, Transylvania County 375358 | December 30, 1971, Emerg; June 2, 1972, | ...... do e, do.
Reg; October 2, 2009, Susp.
Transylvania County, Unincorporated 370230 | January 21, 1974, Emerg; January 2, 1980, | ...... do e do.
Areas. Reg; October 2, 2009, Susp.
Region V
Wisconsin:
Delavan, City of, Walworth County ....... 550463 | October 18, 1974, Emerg; September 1, | ...... (o [o TR do.
1983, Reg; October 2, 2009, Susp.
East Troy, Village of, Walworth County 550464 | December 12, 1975, Emerg; December 1, | ...... do e do.
1982, Reg; October 2, 2009, Susp.
Fontana-on-Geneva Lake, Village of, 550592 | NA, Emerg; March 23, 2006, Reg; October | ...... (o [o TR do.
Walworth County. 2, 2009, Susp.
Mukwonago, Village of, Walworth and 550485 | February 18, 1975, Emerg; July 5, 1982, | ...... do e do.
Waukesha Counties. Reg; October 2, 2009, Susp.
Walworth County, Unincorporated Areas ..... 550462 | June 10, 1975, Emerg; August 15, 1983, | ...... do e do.
Reg; October 2, 2009, Susp.

*do = Ditto.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.

Dated: September 22, 2009.
Edward L. Connor,
Acting Assistant Administrator, Mitigation
Directorate, Department of Homeland
Security, Federal Emergency Management
Agency.
[FR Doc. E9-23960 Filed 10-2—09; 8:45 am]
BILLING CODE 9110-12-P

DEPARTMENT OF TRANSPORTATION

Federal Transit Administration

49 CFR Part 665
[Docket No. FTA-2007-0011]
RIN 2132-AA95

Bus Testing; Phase-In of Brake
Performance and Emissions Testing,
and Program Updates

AGENCY: Federal Transit Administration
(FTA), DOT.

ACTION: Final rule.

SUMMARY: This final rule amends the
Federal Transit Administration’s
(FTA’s) bus testing regulation to
incorporate brake performance and
emissions tests into FTA’s bus testing
program to comply with statutory
changes. To improve the program, this
final rule also republishes the existing
regulation to incorporate several
updates that will enhance the program’s
value and respond to changes in the bus
manufacturing industry and to bring it
into conformity with statutory language.

DATES: This rule is effective January 1,
2010.
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FOR FURTHER INFORMATION CONTACT: For
technical information, Marcel Belanger,
Bus Testing Program Manager, Office of
Research, Demonstration, and
Innovation (TRI), (202) 366—-0725,
marcel.belanger@dot.gov. For legal
information, Richard Wong, Office of
the Chief Counsel (TCC), (202) 366—
0675, richard.wong@dot.gov.
SUPPLEMENTARY INFORMATION:

Background

On September 30, 2008, the Federal
Transit Administration (FTA) published
a notice of proposed rulemaking
(NPRM) in the Federal Register (73 FR
56781) that discussed proposals to
incorporate brake performance and
emissions tests into FTA’s bus testing
program as required by 49 U.S.C.
Section 5318, as amended by the Safe,
Accountable, Flexible, Equitable
Transportation Efficiency Act: a Legacy
for Users (SAFETEA-LU) (Pub. L. 109—
59). These changes required by statute
included a brake performance test
procedure and an emissions test
procedure.

The NPRM also sought comments on
a number of other proposed ways to
update the regulation to improve the
functioning of the program, enhance its
value, and clarify possible ambiguities
in the existing regulation. These
proposed changes, which were not
required by statute, but were intended
to improve the program, addressed
issues related to: (1) The determination
of service life category; (2) testing of
buses that exceed weight limits when
fully loaded; (3) clarification of FTA’s
“Family of Vehicles” policy; (4)
separate reporting of third-party chassis
test results; and, (5) the inclusion of an
FTA evaluation or recommendation of
bus models in bus testing reports.

Comments Received

FTA received a total of five
comments—one from a major industry
trade association consisting of more
than 1,500 public and private members,
one from a large public transit agency,

a third from a manufacturer trade
association representing almost 700
companies making motor vehicle
components, the fourth from a
manufacturer of large heavy-duty transit
buses, and the fifth from an engineering
consulting firm that provides consulting
and test equipment for heavy-duty
vehicles and brake systems.

Section-by-Section Analysis of Specific
Comments

1. Brake Performance Test Procedure

FTA proposed that a test bus would
be subjected to a series of brake stops

from 20, 30, 40, and 45 mph on a high-
friction surface; from 20 mph on a low-
friction surface; and up to 45 mph on a
split-coefficient surface. The parking
brake would be evaluated facing uphill
and downhill on a ramp with a 20
percent grade. FTA also sought
comments on whether, and, if so, how,
the maintainability and noise tests
should be modified to capture useful
data related to the brake system and
whether any such changes should be
done within the regulation itself or
through non-regulatory testing protocols
and procedures.

FTA proposed to incorporate the
brake performance test within the
existing performance test category, as
specified by SAFETEA-LU. The
proposed test procedure specified that
all brake performance tests would be
performed with the bus loaded to gross
vehicle weight, for which a definition
would be provided in the revised 49
CFR Section 665.5.

A. Comments Received

FTA received comments on the
proposed braking performance test from
all respondents. Most of the comments
received pertained to details of the sub-
regulatory test procedures that would be
used to conduct the braking
performance test; for example,
recommending that FTA measure brake
system temperatures by the installation
of thermocouples in the brake linings
rather than the proposed use of a non-
contacting digital thermometer.

A few comments referred to
differences between the draft FTA test
procedures and the procedures specified
in Federal Motor Vehicle Safety
Standard (FMVSS) 121. For example,
FTA’s proposed test procedure assumes
that the brakes would be adequately
burnished following completion of the
gross-vehicle-weight portion of the
structural durability test, while FMVSS
121 specifies a detailed brake
burnishing procedure. Another
comment noted that some buses may
not be able to climb the 20 percent slope
parking brake testing hill or may not be
able to clear the hill’s transition ramps,
and questioned what the testing options
would be in such situations. This
commenter also asked who would be
responsible if a bus is damaged on the
brake testing slope.

B. FTA Response

Since the regulation is only intended
to outline the tests that would be
performed in general terms, specific
details of the sub-regulatory test
procedures are not appropriate to
address in the regulation itself. Instead,
FTA will consider each of the comments

received as we work with the facility
operator to finalize the brake testing
procedures.

With regard to consistency between
FMVSS 121 certification and the bus
testing program, FTA reiterates that its
bus testing program is not a certification
test. Rather, its purpose is to provide
data that can facilitate grantees’
comparisons of various transit bus
models and provide indications of
whether the contemplated bus model is
suitable for a grantee’s intended
application. Therefore, it is not
necessary for the bus testing program to
replicate the test procedures in FMVSS
121. FTA believes that the operation on
the test track and occasional operation
on roadways between the Altoona Bus
Testing Center and the Test Track
Facility in State College should be
adequate to produce a realistic real-
world level of brake burnishing prior to
conducting the brake performance tests.
However, because this aspect of the test
procedure will not be established by
regulation, FTA will work with the bus
testing facility operator to verify that its
proposed burnishing procedure is
adequate, or add additional steps to the
procedure if that is determined to be
necessary.

With regard to the concerns that buses
may have difficulty navigating the test
slope, the slope was designed to
replicate conditions that could be
encountered in a transit bus
environment, so most if not all buses
should be able to negotiate it without
difficulty. In rare cases where clearance
is inadequate, the operator can likely
devise a workaround, perhaps such as
filling in the concave transition at the
bottom of the slope with temporary
ramps or gravel. In the unlikely event
that a bus has inadequate torque at the
driving wheels to climb the 20 percent
slope, then potential customers will
likely want to know that limitation. If a
bus is unable to navigate the ascent in
order to complete the brake test, a bus
could be assisted into position using a
tow truck.

The operator has existing procedures
in place to address damages that may
occur to buses at the testing facility.
These procedures will apply to any
damages that may occur on the brake
testing slope.

2. Emissions Test Procedure

FTA proposed a draft emissions test
procedure based on 40 CFR part 86—
“Emissions Regulations for New Otto-
Cycle and Diesel Heavy-Duty Engines;
Gaseous and Particulate Exhaust Test
Procedures” and 40 CFR part 1065—
“Engine Testing Procedures,” as well as
the Society of Automotive Engineers
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(SAE) Recommended Practice, SAE
J2711.

FTA proposed using an emissions
testing laboratory equipped with a
chassis dynamometer capable of both
absorbing and applying power. FTA
proposed measuring the emissions of
exhaust constituents regulated by the
United States Environmental Protection
Agency (EPA) for transit buses, plus
carbon dioxide (CO,) and methane
(CHa), as the bus is operated over
industry-standard driving cycles
specified in the test procedure. FTA
proposed that mileage accumulated by a
bus while operating on the
dynamometer during emissions testing
would be counted toward the “other”
miles that must be accumulated during
durability testing. Under the proposed
test procedure, the dynamometer would
be set to simulate curb weight plus one-
half of the fully seated load for the
particular bus being tested. This
approach would be consistent with the
above-cited industry standard emissions
measurement protocols and will
facilitate direct comparisons with
emissions measurements collected
outside the bus testing program. FTA
also sought comments on the merits of
performing the emissions tests with the
chassis dynamometer set to simulate
gross vehicle weight, which would
generally be expected to represent the
“worst case’ for emissions, seated load
weight, which may result in emissions
measurements closer to a typical case
(and which would be consistent with
the Performance and Fuel Economy
tests, which are currently performed at
seated load weight), or a different
weight. FTA also sought comments on
whether, and if so, how, the
maintainability test should be modified
to capture useful data related to the
emissions control system and whether
any such changes should be made
within the regulation itself or in non-
regulatory testing policies and
procedures administered by the testing
facility. FTA proposed to add the
emissions test as a separate, eighth, test
category.

A. Comments Received

The transit operator and the transit
industry association both suggested that
FTA test emissions at gross vehicle
weight in order to shed light on the
“worst case’” emissions that might be
produced by a bus model. These
commenters also recommended that
FTA measure emissions at a bus’s
tailpipe rather than at its engine. The
bus manufacturer suggested that FTA’s
emissions testing procedure should be
consistent with other accepted
methodologies in order to facilitate

comparisons with other sources of
emissions data.

B. FTA Response

FTA considered testing emissions at
gross vehicle weight, but decided to test
buses at curb weight plus one-half of the
seated load weight in order to achieve
greater consistency with industry-
standard methods for emissions testing.
FTA initially proposed to, and still
intends to, measure bus emissions at the
tailpipe exit rather than at the engine
exhaust ports. Any confusion regarding
the measurement site probably arose
from the NPRM'’s proposed new
definition of “Engine-Out Emissions,”
which will not be used in the final rule,
and, therefore, has been removed.

3. Applicability and Phase-In

FTA proposed that the date on which
a bus testing contract was signed would
determine the applicability of the brake
performance and emissions tests.
Models whose testing contracts were
signed before the effective date of this
regulation and that continue to be
produced without major changes in any
structure or systems would not be
required to return to the Bus Testing
Center to undergo brake performance
and emissions testing. Buses for which
full or partial testing contracts are
signed on or after the effective date of
this regulation would be subject to brake
performance and emissions testing (in
addition to the other testing
requirements).

FTA also sought comments on
whether the emissions test should apply
to all vehicles subject to FTA’s bus
testing regulation or whether any classes
of buses should be exempted. In
addition, we asked for comments on
whether the emissions testing program
should begin on the effective date of this
rule for all bus types subject to testing
or whether the emissions test
requirement should be gradually
phased-in for various classes of bus
(e.g., small or large buses), similar to the
phase-in process used in the initial
start-up of FTA’s bus testing program.

A. Comments Received

The large transit operator agreed with
FTA’s proposal that emissions testing
should begin on the effective date of the
final rule, and any new buses should be
required to meet the regulations in effect
at the time of manufacture. The bus
manufacturer stated that a single-stage
bus manufacturer certifying to FMVSS
121 should not be required to undergo
additional testing, and adding
additional performance tests not
consistent with FMVSS 121 could raise
suspicions of non-compliance without

adding to safety or reliability. The bus
manufacturer also expressed concerns
that partial testing evaluations could
subject a bus model to an undue number
of additional tests, particularly when it
may impact bus delivery schedules.

B. F'TA Response

Because none of the commenters
directly responded to FTA’s inquiries
whether a categorical exemption for
certain classes of vehicles and whether
a gradual phase-in period was
necessary, FTA will proceed with the
plan outlined in the NPRM: Every bus
model for which a full or partial bus
testing contract is signed after the
effective date of this final rule will be
subject to brake performance and
emissions testing, without a phase-in
period or exemptions for specific
categories of vehicles.

With regard to the suggestion that
certification with FMVSS 121 exempt a
vehicle from additional brake testing,
FTA believes that a simple certification
of compliance with FMVSS 121 does
not exempt a vehicle from the braking
test. Although aware that every vehicle
operating on public roads must certify
compliance with FMVSS, Congress
nevertheless mandated that FTA
establish the bus testing program,
specifically adding a braking
performance test, while giving FTA no
statutory authority to exempt vehicles
that certified compliance with FMVSS
121 or any other FMVSS requirement.
Moreover, FTA’s bus testing program
consists of actual tests, while FMVSS
compliance is met by the signing of a
certificate of compliance.

FTA does not believe that the
addition of braking performance and
emissions testing will unduly delay
delivery schedules. Under the existing
regulation a bus subject to testing as a
new model bus or as a modified model
bus must be physically delivered to
Altoona and must spend a predictable
number of days at the testing facility.
The addition of braking and emissions
testing would add a maximum of 24
working hours to the time presently
required at the test facility. When
contrasted to the 60 or more days a
heavy-duty model bus would spend at
the test facility for a full test, an
additional three business days would
not significantly delay delivery
schedules and perhaps could even be
accounted for in a manufacturer’s
proposed delivery schedule.

4. Partial Testing

Under the current rule, partial testing
is permitted when a previously-tested
bus model undergoes changes in
configuration or components that are
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expected to produce significantly
different data from that previously
obtained at the Bus Testing Facility.
These partial testing determinations are
made on a case-by-case basis, using
criteria set forth in the June 28, 1992,
final rule that established partial testing
(57 FR 33394). FTA sought comment on
changes that could trigger partial testing
for the brake performance and emissions
tests.

A. Comments Received

The only commenter, a large bus
manufacturer, did not address FTA’s
request for substantive comments. This
commenter only stated that FTA needed
to implement a policy that would
provide faster responses to partial
testing determinations.

B. FTA Response

Without substantive input from
commenters, FTA will continue to make
requests for partial testing
determinations on a case-by-case basis.
To provide additional guidance to
purchasers, manufacturers, and vendors,
FTA has posted its partial testing
guidelines on its bus testing Web site.
Manufacturers seeking formal letters of
determination must wait for FTA to
conduct its case-by-case analysis.

5. Reporting Procedures

FTA sought comment on how to
better present data collected from the
brake performance and emissions tests
in the bus testing reports as well as in
the bus testing database. FTA also
welcomed comments on how to present
more effectively the data from any of the
eight test categories.

A. Comments Received

None of the commenters provided
comment on this request.

B. FTA Response

FTA will continue using the standard
test report procedure, adding braking
performance and emissions as
additional categories to the test reports.
FTA may make changes to the test
report format and/or emphasis in the
future in order to present bus testing
data more clearly and effectively.

Other Changes

6. Service Life Category

FTA sought comments on whether it
should maintain its current requirement
of allowing manufacturers to determine
the useful life category in which their
buses would be tested. In addition, FTA
asked for comment on whether it should
continue to expect grantees to evaluate
the bus testing reports carefully to
assess whether the bus will in fact

adequately meet its service life
requirements.

FTA also sought comments on
alternative policies for determining the
service life category in which a
particular bus model would be tested,
such as (1) redefining the characteristics
of buses in each service life category,
and if that approach is taken, what those
characteristics should be; (2) requiring
manufacturers to request an official
determination from FTA of a vehicle’s
service life category; or (3) providing
guidance on the standard useful life
based on type of construction but
allowing manufacturers to test and sell
in higher service life categories if they
post a “durability assurance” bond or
similar instrument.

A. Comments Received

All three commenters on this subject
supported the retention of the current
FTA requirement. The manufacturer of
large buses stated that it is the
purchaser’s responsibility to review the
test report and determine whether the
vehicle is adequate to meet their needs.
The trade association and transit
operator also supported this approach
and added that manufacturers should
provide proof to the operator that the
bus will meet the standards of the
higher service life category. The transit
operator proposed additional language
that would provide the customer a
“durability assurance bond” or similar
instrument that would cover the
vehicle’s advertised useful standard life.

B. FTA Response

Based on the response from
commenters, FTA does not believe that
altering the current procedures is
warranted. Although manufacturers may
continue to select the appropriate
service life category for testing, FTA
believes that well-informed purchasers
are the best safeguard—to that point,
bus purchasers are advised to seek
adequate assurances from the vendor in
the form of extended warranties or
contractual assurances that the vehicle
will meet its advertised service life.

7. Buses That Exceed Weight Limits
When Fully Loaded

In the NPRM, FTA made note of the
fact that a number of buses tested at the
Bus Testing Center have not been tested
in their fully loaded condition (i.e., with
all seats and standee positions
occupied), since doing so would have
caused their actual weight to exceed
either their gross vehicle weight ratings
(GVWR) or a front or rear gross axle
weight rating (GAWR).

FTA noted that the test data might not
reflect the actual performance of these

buses in real-life service, where
operators frequently allow all seats and
aisles to be filled without regard to the
GVWR or GAWR to avoid leaving
passengers behind at a stop. FTA sought
comments on the following three
approaches for addressing these
situations:

1. Require that any tests specified in
the test procedures be performed at
gross vehicle weight (GVW) on the test
track (which is not a public roadway)
with all seats and standee positions
ballasted, and require any tests specified
in the test procedures be performed at
seated load weight (SLW) on the test
track with all seats ballasted. Although
the bus would be overloaded, the test
data may be more representative of the
conditions the bus will face in actual
service. This approach would help to
“flag’” buses that are not adequately able
to withstand the rigors of transit service.

2. Continue the current practice of
deleting ballast until the bus is within
its GVWR/GAWR, but place a more
prominent notice in the bus testing
report stating that the bus will exceed
its maximum GVWR/GAWR with all
passenger positions occupied, and alert
readers that the test data may not be
representative of the vehicle’s actual in-
service durability.

3. Decline to test a bus that exceeds
its GAWR or GVWR when loaded to full
capacity.

A. Comments Received

Three commenters—the large industry
trade association, the large transit
agency, and the large bus
manufacturer—supported continuing
with the current practice outlined under
Option 2, noting its practicability. The
transit operator suggested testing a
vehicle at its GVW on the test track,
regardless of the vehicle’s GVWR. The
manufacturers’ association supported
Option 3, proposing that FTA decline to
test any vehicle that exceeded its
GVWR.

FTA also received unsolicited
suggestions from two commenters,
recommending that FTA increase the
simulated ballast weight from the
currently-used 150 pounds per
passenger cited in the new definitions of
“gross vehicle weight”” and “‘seated load
weight”” proposed in the NPRM, to 170
pounds per passenger to reflect the
increasing average weight of Americans
over the last several decades.

B. FTA Response

FTA finds that declining to test a
vehicle whose GVW exceeds its GVWR
is impractical, noting that the entire
purposes of the bus testing program is
to carry out the legislative mission of
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verifying that the bus can withstand the
rigors of regular transit service.
Similarly, testing a bus up to its GVWR
but no higher, despite the inability to
embark the equivalent of a full
complement of passengers, is unrealistic
and contrary to the intent of Congress in
establishing the program. Buses
frequently fill every available seat
during rush-hour, and commonly allow
“crush loads” of standees in the aisle.

Therefore, the final rule will require
buses to be ballasted with a fully loaded
passenger complement of seated and
standee passengers during the gross
vehicle weight portion and with all
seats filled during the seated load
weight portion of the testing. If the
vehicle exceeds its GVWR, the bus will
be tested in that condition only on the
operator’s non-public testing facilities
unless and until the operator receives an
exemption to operate the vehicle on
public roads. Data on how a bus
performs under full load conditions is
essential to the purchaser, to support
acquisition decisions, development of
preventive maintenance schedules, and
budgeting for unscheduled
maintenance.

The suggestion to increase the average
passenger weight is well taken, and
currently, the U.S. Department of
Transportation is considering this
subject in the context of all modes of
transportation: air, surface, and water. It
is quite possible the Department will
seek to establish higher value for
average passenger weight. If so, FTA
would initiate a new rulemaking to
amend Part 665 accordingly. FTA will
consult with the Department on this
subject in the very near future.

8. Family of Vehicles

FTA sought comments on whether it
would be appropriate to expand its
existing “Family of Vehicles” policy to
the 7-year or higher service life
categories. The existing Family of
Vehicles policy is limited to buses in
the 4-year and 5-year service life
categories only, and allows
manufacturers that have tested a
complete bus built on one third-party
chassis to offer closely-related variants
(such as different lengths) of that bus
body on the same or different (but
similar) mass-produced chassis that has
been tested at the Bus Testing Center on
any similar bus by any bus
manufacturer. FTA sought comments on
the desirability and ramifications of
extending the Family of Vehicles policy
to all buses built on third-party chassis

A. Comments Received

The large industry trade association
opposed the proposal, stating that the 4-

and 5-year buses are used differently
than the larger vehicles, and that such

a proposal would increase prices
without increasing the quality of the
vehicles. The large transit agency also
recommended that FTA keep its current
requirement, noting that the 4- and 5-
year buses are not used in standard
transit service.

B. FTA Response

Given the lack of support among
commenters for the proposed expansion
of the concept, FTA is retaining its
Family of Vehicles policy for 4- and 5-
year buses and will not expand it to
include buses used in higher service life
categories.

9. Separate Reporting of Third-Part
Chassis Test Results

Although Section 5318 directs that
buses are to be tested as an integrated
system, FTA’s Family of Vehicles policy
described in the previous paragraphs
would be easier to implement and
understand if the Bus Testing Center
were able to produce separate testing
reports for third-party chassis. These
reports could be prepared by
identifying, separating out, and
summarizing only the chassis-related
data during tests of buses built on third-
party chassis. The Bus Testing Center
operator expressed concern that in past
experience, a significant number of
buses are tested on modified third-party
chassis, and these modifications, even if
performed in strict compliance with the
manufacturer’s guidelines, would
frustrate comparisons of data on third-
party chassis. Therefore, FTA sought
comments on the feasibility of preparing
separate test reports for third-party
chassis that are tested in the course of
testing complete buses built on those
chassis. FTA also sought comments on
any practical considerations that may
need to be addressed or difficulties that
may be presented, as well as the best
ways to separate and report data on
third-party chassis. Finally, FTA sought
comments on how the costs of this
additional reporting would be borne.

A. Comments Received

FTA received two comments on this
proposal—one from the large trade
association, another from the large
transit agency. The transit agency
recommended preparation of separate
third-party test reports, with costs to be
negotiated between the chassis maker
and purchasers. The trade association
similarly commented that the costs
should be negotiated, but did not
address whether separate chassis reports
are desirable.

B. F'TA Response

Because the design, engineering, and
manufacturing, and quality control of
third-party chassis are the same
regardless of the final customer, there
may be little differentiation in test data
when a particular third-party chassis is
used on similar buses built by multiple
bus manufacturers. FTA believes that
some of the test data obtained from
testing a vehicle using a third-party
chassis already can be extrapolated to
similar buses built on the same chassis
through the partial testing process.

The regulation’s existing partial
testing provisions permit partial testing
of previously tested bus models that are
subsequently produced with changes in
configuration or components, requiring
additional testing only where significant
changes in data are expected, including
changes in chassis components, such as
engines, axles, suspensions, and
powertrains. Under these partial testing
procedures, if a manufacturer of a fully-
tested vehicle wants to offer that same
vehicle using a different but already-
tested third-party chassis, FTA will
require only those tests where
significant changes in data are
expected—expecting that data intrinsic
to the chassis can be extrapolated from
the previous bus testing report using
that chassis. The current process
reduces the costs and testing
requirements; however, to increase
convenience and clarity for bus
purchasers, FTA will continue to
explore the feasibility of issuing
separate test reports for third-party
chassis.

10. FTA Evaluation/Recommendation of
Bus Models

In response to a number of informal
suggestions received in the past that
FTA issue “‘pass/fail” determinations
for buses in the bus testing reports, FTA
sought comments in the NPRM on
whether the bus testing reports should
include a ““pass/fail” criterion or a
“recommended/not-recommended”
determination, and if so, how thresholds
for such determinations should be
established. Alternatively, FTA sought
comments on improved ways to
enhance the presentation of data in the
reports (e.g., by presenting data
graphically) so that information for
decision-making is more readily
apparent and better informs local
decision-making.

A. Comments Received

FTA received two comments on this

subject—one from a bus manufacturer,

and one from an equipment
manufacturers association. The bus
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manufacturer stated that FTA should
not make pass/fail determinations,
noting that it should be the customer’s
prerogative and responsibility. The
equipment manufacturer association
stated that FTA should establish pass/
fail criteria, at least for braking criteria.

B. FTA Response

FTA found the dearth of comments
regarding the establishment of pass/fail
criteria disappointing, based on pre-
rulemaking comments from the
presumed beneficiaries of pass/fail
criteria, namely, the transit agencies that
purchase the vehicles. FTA sought
substantive comments on possible
criteria and thresholds. In the absence of
comments supporting such an approach,
FTA will not proceed with establishing
pass/fail criteria at this time. FMVSS
121 already includes pass/fail criteria
for braking performance, so a separate
criterion in the bus testing reports is not
necessary and could be confusing.

11. Scope

Paragraph 665.3 is being amended to
bring it into statutory conformity.
Section 317 of the Surface
Transportation and Uniform Relocation
Assistance Act of 1987 initially limited
applicability of the bus testing program
to recipients of FTA funding under the
former sections 3, 9, 16(b)(2), and 18
programs. Paragraph 3023(c) of the Safe,
Accountable, Flexible, Efficient
Transportation Equity Act: A Legacy for
Users amended 49 USC 5318, paragraph
(e), to extend the bus testing
requirement to all new bus models
acquired with funds under 49 USC
Chapter 53. The statutory change is not
significant, as practically all buses
subject to the testing requirements are
acquired with funds authorized under
one of those four programs.

Regulatory Analyses and Notices

All comments received are available
for examination in the docket at http:
//www.regulations.gov. All comments
have been fully considered in this final
rule.

A. Statutory/Legal Authority for This
Rulemaking

This rulemaking is issued under the
authority of 49 U.S.C. 5318, as amended
by section 3020 of SAFETEA-LU (Pub.
L. 109-59).

B. Executive Order 13132: Federalism

Executive Order 13132 requires
agencies to assure meaningful and
timely input by State and local officials
in the development of regulatory
policies that may have a substantial,
direct effect on the States, on the

relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. This final action
has been analyzed in accordance with
the principles and criteria contained in
Executive Order 13132, and FTA has
determined that this final action will
not have sufficient federalism
implications to warrant additional
consultation. FTA has also determined
that this final action will not preempt
any State law or State regulation or
affect the States’ ability to discharge
traditional governmental functions.

C. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175 requires
agencies to assure meaningful and
timely input from Indian tribal
government representatives in the
development of rules that “significantly
or uniquely affect” Indian communities
and that impose “substantial and direct
compliance costs” on such
communities. FTA has analyzed this
final rule under Executive Order 13175
and believes that this final action will
not have substantial, direct effects on
one or more Indian tribes; will not
impose substantial direct compliance
costs on Indian tribal governments; and
will not preempt tribal laws. Therefore,
a tribal impact statement is not required.
FTA received no comments on the
NPRM from Indian tribal governments.

D. Regulatory Flexibility Act and
Executive Order 13272: Proper
Consideration of Small Entities in
Agency Rulemaking

Under the Regulatory Flexibility Act
of 1980 (5 U.S.C. 601 et seq.) and
Executive Order 13272, FTA must
consider whether a proposed rule would
have a significant economic impact on
a substantial number of small entities.
“Small entities” include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations under 50,000. FTA
certifies that this final rule will not have
a significant economic impact on
substantial number of small entities.

E. Executive Order 12866 and DOT
Regulatory Policies and Procedures

FTA has determined that this action
is not considered a significant
regulatory action under Executive Order
12866 and the Regulatory Policies and
Procedures of the Department of
Transportation (44 FR 11032). Executive
Order 12866 requires agencies to

regulate in the “most cost-effective
manner,” to make a ‘“reasoned
determination that the benefits of the
intended regulation justify its costs,”
and to develop regulations that “impose
the least burden on society.” Although
some of the changes made by this rule
are statutorily mandated, FTA
anticipates that the direct economic
impact of this rulemaking will be
minimal and has actively sought to
minimize the bus testing burden,
including the continued availability of
partial testing procedures.

This final rule also clarifies existing
regulatory requirements that will not
adversely affect, in any material way,
any sector of the economy. In addition,
these changes will not interfere with
any action taken or planned by another
agency and will not materially alter the
budgetary impact of any entitlements,
grants, user fees, or loan programs.

F. Unfunded Mandates Reform Act of
1995

This final rule will not impose
unfunded mandates as defined by the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4, 109 Stat. 48). This final
rule will not result in the expenditure
by State, local, and tribal governments,
in the aggregate, or by the private sector,
of $128.1 million or more in any one
year (2 U.S.C. 1532).

G. Executive Order 13211: Energy
Effects

FTA has analyzed this action under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use dated May 18, 2001,
and determined that this is not a
significant energy action under that
order, because it is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Therefore,
a Statement of Energy Effects is not
required.

H. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995, no person is required to
respond to a collection of information
unless it displays a valid OMB control
number. This final rule does not
propose any new information collection
burdens.

I. Regulation Identifier Number (RIN)

The U.S. DOT assigns a regulation
identifier number (RIN) to each
regulatory action listed in the Unified
Agenda of Federal Regulations. The
Regulatory Information Service Center
publishes the Unified Agenda in April
and October of each year. The RIN
number contained in the heading of this
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document may be used to cross-
reference this action with the Unified
Agenda.

J. Privacy Act

Anyone is able to search the
electronic form for all comments
received into any of our dockets by the
name of the individual submitting the
comments (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
view the U.S. DOT Privacy Act
Statement by visiting http://
docketsinfo.dot.gov/ or at 65 FR 19477
(April 11, 2000).

List of Subjects in 49 CFR Part 665

Buses, Grant programs—
transportation, Motor vehicle safety,
Public transportation, Reporting and
recordkeeping requirements.

m For the reasons stated in the preamble,
the Federal Transit Administration
revises 49 CFR part 665 to read as
follows:

PART 665—BUS TESTING

Subpart A—General

665.1
665.3
665.5
665.7

Purpose.

Scope.

Definitions.

Grantee certification of compliance.

Subpart B—Bus Testing Procedures

665.11 Testing requirements.
665.13 Test report and manufacturer
certification.

Subpart C—Operations

665.21 Scheduling.

665.23 Fees.

665.25 Transportation of vehicle.

665.27 Procedures during testing.

Appendix A to Part 665—Tests To Be
Performed at the Bus Testing Facility

Authority: 49 U.S.C. 5318 and 49 CFR 1.51.

Subpart A—General

§665.1 Purpose.

An applicant for Federal financial
assistance under the Federal Transit Act
for the purchase or lease of buses with
funds obligated by the FTA shall certify
to the FTA that any new bus model
acquired with such assistance has been
tested in accordance with this part. This
part contains the information necessary
for a recipient to ensure compliance
with this provision.

§665.3 Scope.

This part shall apply to an entity
receiving Federal financial assistance
under 49 U.S.C. Chapter 53.

§665.5 Definitions.
As used in this part—
Administrator means the
Administrator of the Federal Transit

Administration or the Administrator’s
designee.

Automotive means that the bus is not
continuously dependent on external
power or guidance for normal operation.
Intermittent use of external power or
guidance shall not automatically relieve
a bus of its automotive character or
requirement for bus testing.

Bus means a rubber-tired automotive
vehicle used for the provision of public
transportation service by or for a
recipient.

Bus model means a bus design or
variation of a bus design usually
designated by the manufacturer by a
specific name and/or model number.

Bus testing facility means the bus
testing facility established by the
Secretary of Transportation, and
includes test track facilities operated in
connection with the facility.

Bus testing report, also full bus testing
report, means a complete test report for
a bus model, documenting the results of
performing the complete set of bus tests
on that bus model.

Curb weight means the weight of the
empty, ready-to-operate bus plus driver
and fuel.

Emissions means the components of
the engine tailpipe exhaust that are
regulated by the United States
Environmental Protection Agency
(EPA), plus carbon dioxide (CO,) and
methane (CHy).

Emissions control system means the
components on a bus whose primary
purpose is to minimize regulated
emissions before they reach the tailpipe
exit. This definition does not include
components that contribute to low
emissions as a side effect of the manner
in which they perform their primary
function (e.g., fuel injectors or
combustion chambers).

Final acceptance means that a
recipient has released the FTA-provided
funds to a bus manufacturer or dealer in
connection with bus procurement.

Gross weight, also gross vehicle
weight, means the curb weight of the
bus plus passengers simulated by
adding 150 pounds of ballast to each
seating position and 150 pounds for
each standing position (assumed to be
each 1.5 square feet of free floor space).

Hybrid means a propulsion system
that combines two power sources, at
least one of which is capable of
capturing, storing, and re-using energy.

Major change in chassis design
means, for vehicles manufactured on a
third-party chassis, a change in frame
structure, material or configuration, or a
change in chassis suspension type.

Major change in components means:

(1) For those vehicles that are not
manufactured on a third-party chassis, a

change in a vehicle’s engine, axle,
transmission, suspension, or steering
components;

(2) For those that are manufactured on
a third-party chassis, a change in the
vehicle’s chassis from one major design
to another.

Major change in configuration means
a change that is expected to have a
significant impact on vehicle handling
and stability or structural integrity.

Modified third-party chassis or van
means a vehicle that is manufactured
from an incomplete, partially assembled
third-party chassis or van as provided
by an OEM to a small bus manufacturer.
This includes vehicles whose chassis
structure has been modified to include:
a tandem or tag axle; a drop or lowered
floor; changes to the GVWR from the
OEM rating; or other modifications that
are not made in strict conformance with
the OEM’s modifications guidelines.

New bus model means a bus model
that—

(1) Has not been used in public
transportation service in the United
States before October 1, 1988; or

(2) Has been used in such service but
which after September 30, 1988, is being
produced with a major change in
configuration or a major change in
components.

Operator means the operator of the
bus testing facility.

Original equipment manufacturer
(OEM) means the original manufacturer
of a chassis or van supplied as a
complete or incomplete vehicle to a bus
manufacturer.

Parking brake means a system that
prevents the bus from moving when
parked by preventing the wheels from
rotating.

Partial testing means the performance
of only that subset of the complete set
of bus tests in which significantly
different data would reasonably be
expected compared to the data obtained
in previous full testing of the baseline
bus model at the bus testing facility.

Partial testing report, also partial test
report, means a report documenting, for
a previously-tested bus model that is
produced with major changes, the
results of performing only that subset of
the complete set of bus tests in which
significantly different data would
reasonably be expected as a result of the
changes made to the bus from the
configuration documented in the
original full bus testing report. A partial
testing report is not valid unless
accompanied by the full bus testing
report for the corresponding baseline
bus configuration.

Public transportation service means
the operation of a vehicle that provides
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general or special service to the public
on a regular and continuing basis.

Recipient means an entity that
receives funds under 49 U.S.C. Chapter
53, either directly from FTA or through
a State administering agency.

Regenerative braking system means a
system that decelerates a bus by
recovering its kinetic energy for on-
board storage and subsequent use.

Retarder means a system other than
the service brakes that slows a bus by
dissipating kinetic energy.

Seated load weight means the weight
of the bus plus driver, fuel, and seated
passengers simulated by adding 150
pounds of ballast to each seating
position.

Service brake(s) means the primary
system used by the driver during normal
operation to reduce the speed of a
moving bus and to allow the driver to
bring the bus to a controlled stop and
hold it there. Service brakes may be
supplemented by retarders or by
regenerative braking systems.

Small bus manufacturer means a
secondary market assembler that
acquires a chassis or van from an
original equipment manufacturer for
subsequent modification or assembly
and sale as 5-year/150,000-mile or 4-
year/100,000-mile minimum service life
vehicle.

Tailpipe emissions means the exhaust
constituents actually emitted to the
atmosphere at the exit of the vehicle
tailpipe or corresponding system.

Third party chassis means a
commercially available chassis whose
design, manufacturing, and quality
control are performed by an entity
independent of the bus manufacturer.

Unmodified mass-produced van
means a van that is mass-produced,
complete and fully assembled as
provided by an OEM. This shall include
vans with raised roofs, and/or
wheelchair lifts, or ramps that are
installed by the OEM, or by a party
other than the OEM provided that the
installation of these components is
completed in strict conformance with
the OEM modification guidelines.

Unmodified third-party chassis means
a third-party chassis that either has not
been modified, or has been modified in
strict conformance with the OEM’s
modification guidelines.

§665.7 Grantee certification of
compliance.

(a) In each application to FTA for the
purchase or lease of any new bus model,
or any bus model with a major change
in configuration or components to be
acquired or leased with funds obligated
by the FTA, the recipient shall certify
that the bus was tested at the bus testing

facility. The recipient shall receive the
appropriate full bus testing report and
any applicable partial testing report(s)
before final acceptance of the first
vehicle by the recipient.

(b) In dealing with a bus manufacturer
or dealer, the recipient shall be
responsible for determining whether a
vehicle to be acquired requires full
testing or partial testing or has already
satisfied the requirements of this part.

Subpart B—Bus Testing Procedures

§665.11 Testing requirements.

(a) A new bus model to be tested at
the bus testing facility shall—

(1) Be a single model;

(2) Meet all applicable Federal Motor
Vehicle Safety Standards, as defined by
the National Highway Traffic Safety
Administration in Part 571 of this title;
and

(3) Be substantially fabricated and
assembled using the techniques, tooling,
and materials that will be used in
production of subsequent buses of that
model.

(b) If the new bus model has not
previously been tested at the bus testing
facility, then the new bus model shall
undergo the full tests requirements for
Maintainability, Reliability, Safety,
Performance including braking
performance, Structural Integrity, Fuel
Economy, Noise, and Emissions;

(c) If the new bus model has not
previously been tested at the bus testing
facility and is being produced on a
third-party chassis that has been
previously tested on another bus model
at the bus testing facility, then the new
bus model may undergo partial testing
requirements;

(d) If the new bus model has
previously been tested at the bus testing
facility, but is subsequently
manufactured with a major change in
chassis or components, then the new
bus model may undergo partial testing.

(e) The following vehicle types shall
be tested:

(1) Large-size, heavy-duty transit
buses (approximately 35’40’ in length,
as well as articulated buses) with a
minimum service life of 12 years or
500,000 miles;

(2) Medium-size, heavy-duty transit
buses (approximately 30" in length) with
a minimum service life of ten years or
350,000 miles;

(3) Medium-size, medium duty transit
buses (approximately 30" in length) with
a minimum service life of seven years or
200,000 miles;

(4) Medium-size, light duty transit
buses (approximately 25’-35” in length)
with a minimum service life of five
years or 150,000 miles; and

(5) Other light duty vehicles such as
small buses and regular and specialized
vans with a minimum service life of
four years or 100,000 miles.

(f) Tests performed in a higher service
life category (i.e., longer service life)
need not be repeated when the same bus
model is used in lesser service life
applications.

(g) The operator of the bus testing
facility shall develop a test plan for the
testing of vehicles at the facility. The
test plan shall follow the guidelines set
forth in the appendix to this part.

§665.13 Test report and manufacturer
certification.

(a) Upon completion of testing, the
operator of the facility shall provide the
resulting test report to the entity that
submitted the bus for testing.

(b)(1) A manufacturer or dealer of a
new bus model or a bus produced with
a major change in component or
configuration shall provide a copy of the
corresponding full bus testing report
and any applicable partial testing
report(s) to a recipient during the point
in the procurement process specified by
the recipient, but in all cases before
final acceptance of the first bus by the
recipient.

(2) A manufacturer who releases a
report under paragraph (b)(1) of this
section also shall provide notice to the
operator of the facility that the report is
available to the public.

(c) If a bus model subject to a bus
testing report has a change that is not a
major change under this Part, the
manufacturer or dealer shall advise the
recipient during the procurement
process and shall include a description
of the change and the manufacturer’s
basis for concluding that it is not a
major change.

(d) A bus testing report shall be
available publicly once the bus
manufacturer makes it available during
a recipient’s procurement process. The
operator of the facility shall have copies
of all the publicly available reports
available for distribution.

(e) The bus testing report is the only
information or documentation that shall
be made publicly available in
connection with any bus model tested at
the bus testing facility.

Subpart C—Operations

§665.21 Scheduling.

(a) To schedule a bus for testing, a
manufacturer shall contact the operator
of FTA’s bus testing program. Contact
information and procedures are
available on the operator’s bus testing
Web site, http://
www.altoonabustest.com.
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(b) Upon contacting the operator, the
operator shall provide the manufacturer
with the following:

(1) A draft contract for the testing;

(2) A fee schedule; and

(3) The draft test procedures that will
be conducted on the vehicle.

(c) The operator shall provide final
test procedures to be conducted on the
vehicle at the time of contract
execution.

(d) The operator shall process
vehicles for testing in the order in
which the contracts are signed.

§665.23 Fees.

(a) The operator shall charge fees in
accordance with a schedule approved
by FTA, which shall include prorated
fees for partial testing.

(b) Fees shall be prorated for a vehicle
withdrawn from the bus testing facility
before the completion of testing.

§665.25 Transportation of vehicle.

A manufacturer shall be responsible
for transporting its vehicle to and from
the bus testing facility at the beginning
and completion of the testing at the
manufacturer’s own risk and expense.

§665.27 Procedures during testing.

(a) The operator shall perform all
maintenance and repairs on the test
vehicle, consistent with the
manufacturer’s specifications, unless
the operator determines that the nature
of the maintenance or repair is best
performed by the manufacturer under
the operator’s supervision.

(b) The manufacturer shall be
permitted to observe all tests. The
manufacturer shall not provide
maintenance or service unless requested
to do so by the operator.

Appendix A to Part 665—Tests To Be
Performed at the Bus Testing Facility

The eight tests to be performed on each
vehicle are required by SAFETEA-LU and
are based in part on tests described in the
FTA report “First Article Transit Bus Test
Plan,” which is mentioned in the legislative
history of section 317 of STURAA. When
appropriate, Society of Automotive Engineers
(SAE) test procedures and other procedures
accepted by the transit industry will be used.
The eight tests are described in general terms
in the following paragraphs.

1. Maintainability

The maintainability test should include
bus servicing, preventive maintenance,
inspection, and repair. It also should include
the removal and reinstallation of the engine
and drive train components that would be
expected to require replacement during the
bus’s normal life cycle. Much of the
maintainability data should be obtained
during the bus durability test at the test track.
Up to twenty-five percent of the bus life
should be simulated and servicing,

preventive maintenance, and repair actions
should be recorded and reported. These
actions should be performed by test facility
staff, although manufacturers should be
allowed to maintain a representative on site
during the testing. Test facility staff may
require a manufacturer to provide vehicl