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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 78

[Docket No. APHIS-2009-0083]
RIN 0579-AD22

Brucellosis Class Free States and
Certified Brucellosis-Free Herds;
Revisions to Testing and Certification
Requirements

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are adopting as a final
rule, with changes, an interim rule that
amended the brucellosis regulations to,
among other things, reduce the amount
of testing required to maintain Class
Free status for States that have been
Class Free for 5 or more years and have
no Brucella abortus in wildlife. This
document amends the interim rule to
change the age at which cattle and
domestic bison are included in herd
blood tests from 6 months to 18 months
of age for all sexually intact cattle and
domestic bison, except when
conducting herd blood tests as part of
affected herd investigations or other
epidemiological investigations. In
addition, the rule allows certain States
the option of either conducting
brucellosis ring tests and participating
in the slaughter surveillance program or
developing an alternative surveillance
plan that would have to meet or exceed
the level of disease detection provided
by combined brucellosis ring testing and
slaughter surveillance testing. The rule
also makes several minor changes in
order to clarify the regulations. These
changes are necessary to create
flexibility in the brucellosis program, to
refocus resources to control and prevent
the spread of brucellosis, and to protect

and maintain the economic viability of
the domestic livestock industry.
DATES: Effective Date: December 10,
2014.

FOR FURTHER INFORMATION CONTACT: Dr.
Mike Carter, Assistant Director, Cattle
Health Center, Surveillance,
Preparedness and Response Services,
VS, APHIS, 4700 River Road Unit 43,
Riverdale, MD 20737-1231; (301) 851—
3510.

SUPPLEMENTARY INFORMATION:

Background

Brucellosis is a contagious disease,
caused by bacteria of the genus Brucella,
that affects both animals and humans.
The disease mainly affects cattle, bison,
and swine; however, goats, sheep,
horses, and humans are susceptible as
well. In its principal animal hosts, it
causes loss of young through
spontaneous abortion or birth of weak
offspring, reduced milk production, and
infertility. There is no economically
feasible treatment for brucellosis in
livestock. In humans, brucellosis
initially causes flu-like symptoms, but
the disease may develop into a variety
of chronic conditions, including
arthritis. Humans can be treated for
brucellosis with antibiotics.

The brucellosis regulations, contained
in 9 CFR part 78 (referred to below as
the regulations), provide a system for
classifying States or portions of States
according to the rate of Brucella abortus
(B. abortus) infection present and the
general effectiveness of a brucellosis
control and eradication program. The
classifications are Class Free, Class A,
Class B, and Class C. States or areas that
do not meet the minimum standards for
Class C status are required to be placed
under Federal quarantine. Restrictions
on moving cattle and bison interstate
become less stringent as a State or area
approaches or achieves Class Free
status.

Previously, the brucellosis Class Free
classification had been based on a
finding of no known brucellosis in cattle
for the 12 months preceding
classification as Class Free. In order to
maintain Class Free classification, the
regulations that were in place required
Class Free States or areas to conduct
surveillance by carrying out as many
brucellosis ring tests per year as were
necessary to ensure that all cattle herds
producing milk for sale were tested at
least twice per year at approximately 6-

month intervals. In addition, the
regulations had required Class Free
States or areas to collect blood samples
from at least 95 percent of all cows and
bulls 2 years of age or over at each
recognized slaughtering establishment
and subject the samples to an official
brucellosis test. The regulations further
provided that a Class Free State or area
may have no more than one herd
determined to be affected with
brucellosis within a 2-year period, and
if a herd was found to be affected with
brucellosis, the herd was required to be
depopulated within 60 days of an
infected animal being detected. If two or
more herds were found to be affected
with brucellosis within a 2-year period
or if an affected herd was not
depopulated within 60 days, the State or
area lost its Class Free status. The
regulations provided no exceptions to
these requirements for reclassification.

In an interim rule ? effective and
published in the Federal Register (75
FR 81090-81096, Docket No. APHIS—
2009-0083) on December 27, 2010, we
amended the regulations to reduce the
amount of testing required to maintain
Class Free status for States that have
been Class Free for 5 or more years and
have no B. abortus in wildlife. The
interim rule also removed the provision
for automatic reclassification of any
Class Free State or area to a lower status
if two or more herds are found to have
brucellosis within a 2-year period or if
a single brucellosis-affected herd is not
depopulated within 60 days. Further,
the interim rule reduced the age at
which most cattle are included in herd
blood tests and also added a
requirement that any Class Free State or
area with B. abortus in wildlife develop
and implement a brucellosis
management plan (BMP) approved by
the Administrator in order to maintain
Class Free status. Finally, the interim
rule provided an alternative testing
protocol for maintaining the certified
brucellosis-free status of dairy herds, to
give dairy producers more flexibility for
the herd certification process. These
changes were necessary to refocus
resources to control and prevent the
spread of brucellosis and to protect and
maintain the economic viability of the
domestic livestock industry.

1To view the interim rule and the comments we
received, go to http://www.regulations.gov/
#!docketDetail;D=APHIS-2009-0083.
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We solicited comments concerning
the interim rule for 60 days ending
February 25, 2011. We extended the
deadline for comments until March 11,
2011, in a document published in the
Federal Register on February 4, 2011
(76 FR 6322-6323). We received 30
comments by that date. They were from
private citizens, State agencies, industry
groups, animal welfare organizations,
environmental groups, and members of
Congress. The commenters raised a
number of issues, which are discussed
below by topic.

Depopulation and Indemnity

As stated in the interim rule, the
Animal and Plant Health Inspection
Service (APHIS) no longer uniformly
recommends whole herd depopulation
for disease management for various
reasons, including the fact that the
number of brucellosis-infected animals
found in a herd is often small. When
depopulation and indemnity are not
considered appropriate, affected herds
may be maintained under quarantine
and periodically tested. Those animals
that do not test negative for brucellosis
will be removed and destroyed.

Many of the commenters stated that,
in some cases, depopulation may be the
most cost-effective option for reducing
the spread of brucellosis, for example
when herd quarantine conditions
prevent access to public grazing sites.
Therefore, they stated that depopulation
should remain an option and that
APHIS should pay indemnity at fair
market value for depopulating herds in
such situations.

Depopulation with indemnity remains
an option for mitigating the risk of
spread of brucellosis. However, there is
little fiscal or scientific justification to
depopulate, for example, a herd in an
area where brucellosis is endemic in
wildlife and wildlife is considered the
most likely source of infection. Whole-
herd depopulation under such
circumstances does little to eliminate
the source of infection. The decision to
depopulate will be made on a case-by-
case basis as a joint decision between
State animal health officials and APHIS
and will be based on the specific herd
situation, epidemiologic factors, herd
owner considerations, the ability to
devise and execute an acceptable
affected herd plan, and the availability
of indemnity funds.

We are continuing to work toward a
new direction for both the bovine
brucellosis and bovine tuberculosis
programs and are developing a rule to
revise the regulations regarding both
programs.

Two commenters asked that, in the
event that herds are quarantined, APHIS

consider ways to help livestock
producers remain economically viable if
their herds are unable to access public
grazing land for long periods of time.
The commenters suggested providing
alternate food sources or providing
other land that could be used for
grazing.

While APHIS does not have
jurisdiction over land use, we continue
to work with other State and Federal
agencies to explore ways to assist
livestock producers in complying with
the regulations and will consider the
specific herd situation when
determining the best course of action
upon discovering brucellosis in a herd.

In the interim rule, we stated as part
of our reasoning for reevaluating our
universal recommendation for whole
herd depopulation that, in addition to
changing social values, the “recognition
of the environmental consequences of
animal disposal and the value of
proteins derived from livestock” impel
us to consider new approaches to
disease control. One commenter asked
APHIS to clarify these statements,
stating that they are misleading given
that brucellosis reactors and
depopulated animals enter the food
chain.

We recognize that, upon
depopulation, test-negative, brucellosis-
exposed animals may go through normal
slaughter channels and enter the food
chain. For animals exposed to
brucellosis, as opposed to other diseases
such as bovine tuberculosis, this has
been and remains an acceptable
disposal option. However, we continue
to believe that it is difficult to justify the
depopulation of an entire herd of
valuable breeding or dairy cattle when
only a few animals in the herd may be
brucellosis reactors. A viable alternative
to whole herd depopulation is a risk-
based affected-herd management plan
that includes test-and-removal protocols
and mitigation strategies to prevent
intraherd transmission of disease.

Reclassification

As stated in the interim rule, when a
Class Free State or area maintains all
affected herds under quarantine and
applies adequate measures within the
State to detect and prevent the spread of
brucellosis, including from infected
wildlife, APHIS does not believe it is
necessary to reclassify the State or area
to a lower status or to restrict the
interstate movement of all cattle and
bison from the State or area in order to
prevent the interstate spread of
brucellosis. Therefore, we removed the
requirement that a Class Free State or
area must lose its Class Free status if
two or more herds are found to have

brucellosis within 24 months or if a
brucellosis-affected herd is not
depopulated within 60 days.

Two commenters expressed concerns
regarding the removal of the
requirement that a Class Free State or
area may have no more than one
affected herd in a 2-year period in order
to maintain its status. Several
commenters asked for specifics of when
a State would be reclassified from Class
Free to a lower status. One commenter
said it was not appropriate to designate
a State or area as Class Free if a number
of herds within the State or area are
being held under quarantine and
suggested a new designation for such
States or areas. One commenter stated
that APHIS should adopt a process
similar to that already in place for the
bovine tuberculosis program for
determining when to release herds from
quarantine.

Reclassification from Class Free to a
lower status will occur on a case-by-case
basis when we determine that
additional restrictions on the movement
of all cattle from a State are necessary
to prevent the interstate spread of B.
abortus. However, in general, we intend
to use a science-based, designated
surveillance area approach that
addresses disease risk more effectively
than the geopolitical, State-based
approach we had previously used. This
change also reflects the World
Organization for Animal Health (OIE)
concept of regionalization by
designating disease management areas
to facilitate disease risk mitigation,
allow flexibility in modifying
boundaries, and provide confidence in
the United States’ disease-free
designation. In addition, it enables
APHIS to focus resources on geographic
areas where B. abortus actually exists,
while minimizing the economic impact
on producers. New designations for
State status based on risk and risk
mitigation is one of the components
under discussion in the development of
the comprehensive bovine brucellosis
and tuberculosis rulemaking.

A process similar to the process in
place for releasing herds from
quarantine for tuberculosis is already in
place for releasing herds from
quarantine for brucellosis in paragraph
(b)(4)(1) under the definition for Class
Free State or area.

Slaughter Surveillance

In the interim rule, we removed the
requirement for each State to collect
blood samples from at least 95 percent
of all cows and bulls 2 years of age or
over at each recognized slaughtering
facility and subject the samples to an
official brucellosis test. Instead, we
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amended the regulations to require all
recognized slaughtering establishments
in States or areas that have been Class
Free for 5 or more years and have no B.
abortus in wildlife, upon request by
APHIS, to agree to participate in
slaughter surveillance testing as part of
a new national bovine brucellosis
surveillance plan being developed by
APHIS.

Several commenters asked how
adequate slaughter surveillance would
be achieved given that the majority of
cattle from States that have B. abortus in
wildlife or that have been Class Free for
less than 5 years move interstate for
slaughter to facilities in States that have
been Class Free for 5 years or more and
that do not have B. abortus in wildlife.
The commenters expressed concern that
there would be a disincentive to accept
cattle from States that have brucellosis
in wildlife or that have been Class Free
for less than 5 years.

We recognize that the majority of
cattle from States that have B. abortus in
wildlife go to slaughter in States that
have been Class Free for 5 years or more
and that do not have B. abortus in
wildlife. However, the revised slaughter
surveillance sampling strategy will not
impact the adequacy of surveillance
since all recognized slaughter
establishments, regardless of duration of
Class Free status or presence of B.
abortus in wildlife, must agree to
participate in surveillance testing upon
request by APHIS as part of the national
brucellosis surveillance plan. Slaughter
establishments that will be receiving
cattle from States or areas that have B.
abortus in wildlife or that have been
Class Free for less than 5 years were
chosen to participate in the testing
because they already accept such cattle,
and it is important to continue
surveillance in these higher-risk
populations. As there is no difference in
the collection of samples at slaughter
from cattle from States that have been
Class Free for 5 years or more and that
do not have B. abortus in wildlife and
samples taken from cattle from other
States, or the proportion of cattle from
which samples are taken, there will not
be a disincentive for slaughter plants to
accept certain cattle.

One commenter stated that a
standardized testing protocol should
allow for the use of additional
brucellosis tests when deemed
necessary.

The standardized testing protocol
being implemented as part of the new
national bovine brucellosis surveillance
strategy is specifically for the initial
testing of all bovine brucellosis
slaughter surveillance samples. Any
samples that test other than negative for

bovine brucellosis will be appropriately
classified and subjected to additional
testing and epidemiological
investigation at the discretion of a
designated brucellosis epidemiologist.
This would include the use of other
official brucellosis serology tests.

One commenter expressed concern
regarding the removal through the
interim rule of the requirement for
twice-yearly brucellosis ring testing of
dairy cattle herds producing milk for
sale in States that have been Class Free
for 5 or more years and do not have
brucellosis in wildlife.

In 2006, the National Surveillance
Unit (NSU) of Veterinary Services’ (VS)
Centers for Epidemiology and Animal
Health (CEAH) evaluated the brucellosis
program surveillance activities and
identified redundancies and imbalances
in surveillance testing. In 2007, NSU
provided recommendations based on
this evaluation to a Federal-State
Working Group on National Brucellosis
Surveillance Planning. The NSU
evaluation determined that first point
testing and brucellosis ring testing were
redundant when combined with
slaughter surveillance because, often,
market and dairy cattle are tested
repeatedly, providing no greater value
over the original negative test. This
finding led to our decision to remove
the requirement for twice-yearly
brucellosis ring testing of dairy cattle
herds producing milk for sale in States
that have been Class Free for 5 or more
years and do not have brucellosis in
wildlife. A document titled ‘“National
Brucellosis Surveillance Strategy,”
available at http://www.aphis.usda.gov/
animal health/animal_diseases/
brucellosis/downloads/natl bruc surv_
strategy.pdf, describes the new national
brucellosis surveillance strategy, its
goals and objectives, and the basis and
rationale for the surveillance activities
used.

One commenter expressed the hope
that APHIS will publish the draft of the
new national bovine brucellosis
surveillance plan and solicit public
comment, stating that APHIS is likely
legally obligated to do so under the
Administrative Procedure Act.

In the “Concept Paper for a New
Direction for the Bovine Brucellosis
Program,” which we made available for
public comment in a notice published
in the Federal Register on October 5,
2009 (74 FR 51115-51116, Docket No.
APHIS-2009-0006), we announced our
intention to develop a national
surveillance strategy for brucellosis,
which would involve revisions to the
brucellosis regulations. Any further
revisions to the brucellosis regulations

will also be made available for public
comment.

Approved backtags provide unique
identification for individual animals.
One commenter asked how the reduced
slaughter surveillance sampling will
affect the brucellosis back-tagging
program.

Use of U.S. Department of Agriculture
(USDA) approved backtags will
continue to be a viable option for
identifying cattle moving to slaughter.
The use of USDA approved backtags is
independent of the brucellosis program;
therefore, the decrease in bovine
brucellosis slaughter surveillance
detailed in the interim rule will not
affect the option of using backtags to
identify cattle moving to slaughter.

Brucellosis Management Plans and
Memorandum of Understanding

One commenter asked for specifics of
the memorandum of understanding
(MOU) required in the interim rule and
stated that Federal wildlife agencies
must also work toward controlling
brucellosis, since most infected wildlife
occurs on Federal lands, and State
wildlife agencies do not have the
resources to control brucellosis on their
own.

The MOU is an agreement signed by
the State and APHIS indicating that the
State will develop a BMP. As stated in
the interim rule, it is the BMP that must
define and explain the basis for the
geographic area in which the disease
risk exists and to which the BMP
activities apply; describe epidemiologic
assessment and surveillance activities to
identify occurrence of B. abortus in
domestic livestock and wildlife and
potential risks for spread of disease; and
describe mitigation activities to prevent
the spread of B. abortus from domestic
livestock and/or wildlife, as applicable,
within or from the brucellosis
management area. We would expect that
States’ animal health and wildlife
agencies would work cooperatively with
their Federal agency counterparts in the
development of BMPs.

One commenter asked if the
Department of the Interior’s National
Park Service would be included in the
MOU, given that a number of
brucellosis-infected elk and bison reside
within the Yellowstone and Grand
Teton National Parks.

The MOU and accompanying BMP are
an agreement between APHIS and the
State. APHIS does not have jurisdiction
or authority over national park lands.
Therefore, we cannot require that the
National Park Service sign the MOU. As
noted, we would expect that States’
animal health and wildlife agencies
would work cooperatively with their
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Federal agency counterparts, such as the
National Park Service, in the
development of BMPs.

Several commenters expressed
concern about who holds legal authority
over wildlife. One commenter stated
that APHIS does not have legal
authority over wildlife and that,
therefore, requiring BMPs to be
approved by the Administrator is illegal
and usurps the authority of individual
States. One commenter stated that, in
most cases, State agriculture or animal
health officials do not have authority
over wildlife; therefore, the commenter
asked whether it would be acceptable if
the Commissioner of Agriculture of the
State submits the MOU.

APHIS has the authority to require
livestock moving in interstate commerce
to be safeguarded from exposure to B.
abortus in wildlife if such requirements
are necessary to prevent the spread of B.
abortus. In addition, APHIS is
authorized under the Animal Health
Protection Act (AHPA, 7 U.S.C. 8301 et
seq.) to cooperate and enter into
contracts, cooperative agreements,
MOUs, or other agreements with other
Federal agencies, States or political
subdivisions of States, national or local
governments of foreign countries,
domestic or international organizations
or associations, Indian tribes and other
persons in order to promulgate
regulations and issue orders as deemed
necessary to protect animal health, the
health and welfare of the people of the
United States, the economic interests of
livestock and related industries of the
United States, the environmental health
of the United States, and interstate
commerce and foreign commerce of the
United States in animals and other
related articles. As stated in the interim
rule, the State must sign an MOU with
the APHIS Administrator that describes
its BMP. The term “State” refers to all
State agencies with the appropriate
authority over management plan
activities. In certain States this may
mean that multiple signatures may be
needed on the MOU. States will
determine, based on their individual
State government structures, the
appropriate authority to submit the
MOU.

One commenter asked what would be
acceptable as a BMP and how the
Administrator would determine
whether a BMP was implemented
appropriately. One commenter asked
what the appeals process would be if
APHIS does not approve a State’s BMP.

As stated previously, the BMP must
define and explain the basis for the
geographic area in which the disease
risk exists and to which the BMP
activities apply; describe epidemiologic

assessment and surveillance activities to
identify occurrence of B. abortus in
domestic livestock and wildlife and
potential risks for spread of disease; and
describe mitigation activities to prevent
the spread of B. abortus from domestic
livestock and/or wildlife, as applicable,
within or from the brucellosis
management area. We anticipate that
APHIS, State wildlife agencies, and
Federal wildlife agencies would work
cooperatively to develop and implement
the State’s BMP. Once submitted,
APHIS would review the BMP along
with the State and would discuss and
resolve any concerns together prior to
approval. The MOU for the BMP would
then be signed by the Administrator.
States would have to submit annual
reports that would reflect
implementation of the activities
described in the BMP. States are
provided the opportunity to respond to
and provide additional information if
necessary to address any deficiencies or
concerns noted in APHIS’ review of the
annual report.

Several commenters stated that the
wildlife agencies of Wyoming, Idaho,
and Montana already have established
brucellosis management protocols. One
commenter stated that these should only
be revised if appropriate. A second
commenter stated that if APHIS wants
revisions to Wyoming’s plan, then
APHIS needs to offset the costs
associated with the revisions. One
commenter detailed Wyoming’s
surveillance program for wildlife and
asked whether APHIS believes it meets
the definition of “adequate
surveillance” as mentioned in the
interim rule.

We recognize that these three States
in the Greater Yellowstone Area (GYA)
have already developed brucellosis
management protocols. In fact, the
protocols served as the basis for the
development of the BMPs required
under paragraph (c) under the definition
for Class Free State or area for all three
GYA States, which have been approved
and are now in place. APHIS
understands and shares the concerns
regarding the development and funding
of cooperative agreements to support
brucellosis activities, including BMP
activities, in the GYA States. We are
committed to continuing to explore all
possible funding options for GYA
brucellosis efforts and to frequently
communicating with the State animal
health officials regarding available
resources.

Resources and Funding

Many commenters asked for specifics
regarding the availability and allocation
of resources, including personnel and

Federal funding, for implementing
surveillance and BMP activities
mentioned in the interim rule.

We are committed to providing all
available Federal funding, continuing to
explore all possible funding options,
and frequently communicating with
State animal health officials regarding
available resources. We continue to
work with States to effectively and
efficiently apply these limited
resources.

Testing Age

Prior to the interim rule, we required
the following sexually intact cattle and
bison to be included in herd blood tests:

¢ Cattle and bison 6 months of age
and older if not vaccinated;

¢ Cattle and bison 20 months of age
and older if vaccinated and a dairy
breed;

¢ Cattle and bison 24 months of age
and older if vaccinated and a beef breed;
and

e Cattle and bison of any age if
vaccinated and parturient or post-
parturient.

These age requirements were
established because the previously used
B. abortus Strain 19 vaccine had the
propensity to cause false positive test
results in younger vaccinated animals.
However, because the B. abortus RB 51
vaccine that is now in use, and that has
been in use for the past 13 years, does
not have the propensity to cause false
positive test results, the interim rule
amended our definition of herd blood
test to require that all sexually intact
cattle and bison 6 months of age and
older be included in all herd blood tests
(vaccinated cattle and bison of any age
that are parturient or post-parturient
will continue to be included in herd
blood tests). This change was intended
to ensure that brucellosis is detected in
younger animals that may be infected.

Many commenters expressed concern
regarding the reduction in testing age to
6 months because they felt that the
testing would not be practical or
necessary, or would present a financial
burden to producers. Two commenters
asked for clarification of whether this
reduction in testing age to 6 months
pertains only to cattle tested during an
epidemiological investigation or
whether it also applies to cattle tested
prior to interstate movement. One
commenter suggested that if the
reduction in testing age to 6 months was
onerous to producers, the testing age
should be reduced to 12 months.

Based on the commenters’ concerns,
we have reevaluated the change. In this
final rule, we are changing the age of
cattle and bison to be included when
conducting herd blood tests in order to
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harmonize it with the age of testing for
test-eligible cattle and bison for
interstate movement that are not official
vaccinates or that are official calfhood
vaccinates which are parturient or
postparturient. Currently, test-eligible
cattle and bison are defined in § 78.1 as:

¢ Cattle and bison which are not
official vaccinates and which have lost
their first pair of temporary incisors (18
months of age or over), except steers and
spayed heifers;

e Official calthood vaccinates 18
months of age or over which are
parturient or postparturient;

e Official calthood vaccinates of beef
breeds or bison with the first pair of
permanent incisors fully erupted (2
years of age or over); and

e Official calthood vaccinates of dairy
breeds with partial eruption of the first
pair of permanent incisors (20 months
of age or over).

Harmonizing these ages so that whole
herd blood testing includes cattle 18
months of age or over is desirable
because it provides a standard testing
age, thereby preventing confusion. In
addition, raising the age at which cattle
and bison are required to be included in
whole herd blood tests would address
some of the concerns raised by
commenters. Testing all cattle and bison
18 months old and older targets sexually
mature animals, which present the
greatest risk for transmission of
brucellosis. Steers and spayed heifers
are exempt from testing when
conducting herd blood tests. Therefore,
we are changing the age of cattle and
bison to be included in the herd blood
tests to 18 months of age and older for
all sexually intact cattle and domestic
bison, except when conducting herd
blood tests as part of affected herd
investigations or other epidemiological
investigations or when the
Administrator determines testing at a
younger age is necessary to prevent the
spread of brucellosis.

We are also changing the age of
testing for test-eligible cattle and bison
for interstate movement that are official
calfhood vaccinates and that are beef or
dairy breeds. As previously stated, the
B. abortus Strain 19 vaccine had the
propensity to cause false positive test
results in younger vaccinated animals.
This was particularly a problem for beef
and dairy breeds, which led to the
current required testing ages. As the
propensity for false positive test results
has been eliminated, we are now able to
lower the age at which beef and dairy
breeds are eligible for testing. Besides
ensuring that more animals are included
in brucellosis testing, this change will
add further consistency to the age at
which cattle and bison are tested for

brucellosis, further preventing
confusion.

Surveillance Activities

One commenter stated that blood
testing for cattle leaving surveillance
areas should be maintained, but that
tattooing and random blood testing
within a surveillance area is
counterproductive and unnecessary
given that it has yet to detect an
infection that is not related to traceback
from an already known infection. One
commenter stated that requiring a herd
test prior to interstate movement would
be an undue burden on producers and
that the State of Wyoming’s requirement
for a test within 30 days of movement
is sufficient to prevent disease spread.
One commenter stated that testing
regimens should follow standard
acceptable testing intervals such as
those outlined in the Brucellosis
Uniform Methods and Rules or as part
of an approved herd plan for that
particular herd.

We disagree with the commenter that
tattooing and random blood testing
within a surveillance area (the
geographic area described in a State’s
BMP) are unnecessary and
counterproductive. The recent case of
brucellosis in a domestic bison herd
within Montana was found due to blood
testing as part of Montana’s designated
surveillance area herd management
plan. This rulemaking does not include
any changes to the current interstate
movement requirements as reflected in
9 CFR part 78. This rulemaking does
require a State, under certain
conditions, to develop a brucellosis
management plan that includes
mitigation activities to prevent the
spread of B. abortus from domestic
livestock and/or wildlife, as applicable,
within or from the brucellosis
management area. As part of the plan,
the individual State may include
requirements for testing prior to
movement of animals. Testing animals
prior to movement is intended to reduce
the potential for disease transmission
and to mitigate risk. We agree that
standard acceptable testing intervals
and testing as part of an approved herd
plan are important brucellosis risk
mitigations.
wildlife

One commenter did not support test
and remove strategies as a general
brucellosis management tool for wildlife
species. Another commenter stated that,
rather than focusing on removal of
infected wildlife, it makes more sense to
focus financial resources and efforts on
brucellosis testing of live animals
moving out of, or even into, designated

surveillance areas, but that testing
should not only be focused on the GYA.

The test-and-remove strategy
mentioned in the interim rule is
intended for use in herds of domestic
livestock and not on wildlife. We expect
that States will develop appropriate
strategies to mitigate the possible risk
involved in the intrastate movement of
livestock and wildlife into or out of
designated surveillance areas. States
that present a higher risk of the spread
of brucellosis (i.e., those that have not
been Class Free for 5 or more years and/
or that have brucellosis in wildlife) are
expected to address the risk of the
spread of brucellosis between domestic
livestock and wildlife in their BMP
required by the regulations.

Several commenters expressed
concern about the transmission of
brucellosis from elk to cattle in the
GYA. Three commenters stated that
studies should be undertaken in
collaboration with wildlife agencies to
determine the cause behind the increase
in frequency of brucellosis transmission
from elk to cattle. Two of these
commenters stated that APHIS should
shut down elk feeding grounds, as they
contribute to high brucellosis
prevalence in elk.

We agree that more research is needed
regarding the transmission of brucellosis
from elk to cattle. APHIS participates in
the Consortium for the Advancement of
Brucellosis Science, whose mission
includes identifying research priorities,
securing funding, and generating
requests for short- and long-term
projects. This consortium is composed
of wildlife agency officials, university
researchers, and others, including many
officials from the GYA. We believe that
this consortium is an ideal forum to
work collaboratively to study the
transmission of brucellosis from elk to
cattle within the GYA.

While we recognize the commenters’
concern regarding the possibility of
transmission of brucellosis from elk to
domestic cattle and bison via elk
feeding grounds, elk feeding grounds are
under State rather than Federal
jurisdiction. Therefore, APHIS does not
have the authority to shut down these
elk feeding grounds.

Miscellaneous

Several commenters asked that APHIS
work with other agencies and
organizations to develop a more
effective brucellosis vaccine.

We agree with the commenters
regarding the development of more
effective brucellosis vaccines. As
mentioned previously, APHIS
participates in the Consortium for the
Advancement of Brucellosis Science.
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We believe that this consortium is an
ideal forum for brucellosis vaccine
research.

One commenter stated that the
reference to calfhood vaccination in the
definition for Class Free State or area
should be removed because those
references encourage cattle owners in
Class Free States to vaccinate their
calves in order to limit the amount of
blood testing on the herd. The
commenter further stated that calthood
vaccination should only be encouraged
in areas with brucellosis in wildlife.

We disagree with the commenter that
the regulations encourage cattle owners
in Class Free States to vaccinate calves
in order to limit herd blood testing.
While APHIS recommends calfhood
vaccination in high risk areas, such as
States or areas that have been Class Free
for less than 5 years and/or that have
brucellosis in wildlife, the Federal
brucellosis program does not require
vaccination. In addition, we are
harmonizing the age of testing for herd
blood tests and test-eligible cattle and
bison for interstate movement to require
that all sexually intact cattle and
domestic bison 18 months of age and
older, regardless of vaccination status,
be included in herd blood testing,
except in specific circumstances
previously described. This change will
eliminate any possible incentive for
cattle owners to vaccinate their calves in
order to limit herd blood testing.

One commenter stated that APHIS
must provide an explanation of how we
complied with the National
Environmental Policy Act of 1964
(NEPA) in preparing the interim rule,
whether that is making the
environmental assessment available or,
if categorically excluded, providing an
explanation of why the rule was
excluded from analysis.

As required under NEPA, agencies
must consider the potential
environmental effects of Federal actions,
including potential effects on human
health. Under APHIS’ NEPA
implementing procedures in 7 CFR
372.5(c)(1), certain measures are
categorically excluded from the need for
an environmental assessment or
environmental impact statement due to
their routine nature. These routine
measures include monitoring,
inspections, quarantines, testing and
identification of animal herds for
disease, and permanent identification of
animals. Because the interim rule
involved routine activities related to the
regulation of the interstate movement of
domestic cattle and bison to prevent the
spread of brucellosis and presented
negligible environmental impact, the

interim rule was categorically excluded
from NEPA review.

One commenter stated that, under the
definition for Class Free State or area in
paragraph (a)(2)(iii) involving
epidemiological surveillance, the word
“bison” should be included whenever
cattle are referenced. One commenter
stated that we should clarify that the
testing and movement requirements in
the regulations apply to domestic bison
and that the terms “herd” and “‘bison”
need to be clearly defined to refer to
either domestic or wild bison, as
appropriate. Another commenter stated
that, except for the first reference to
bison within the interim rule, all other
references to bison should be changed to
domestic bison.

The provisions of the AHPA apply
only to livestock, and thus only to cattle
and domestic bison, for purposes of
interstate movement. Therefore, we do
not believe it is necessary to amend the
regulations to specifically refer to
domestic bison. However, we agree that
the word “‘bison,” referring to domestic
bison, should be included whenever
cattle are referenced. Therefore, we are
amending 9 CFR part 78 to include the
word “‘bison’’ where appropriate.

The definition of Class Free State or
area in § 78.1, as revised by the interim
rule, states that ““if any herds of other
species of domestic livestock have been
found to be affected with brucellosis,
they must be subjected to an official test
and found negative, slaughtered, or
quarantined” in order to maintain Class
Free State status. These actions are
intended to ensure that no foci of
brucellosis in any species of domestic
livestock are left uncontrolled. Two
commenters asked that we define “other
herds or species.”

These other species of domestic
livestock would include those species of
domestic livestock, such as swine or
captive cervids, that are susceptible to
and pose a risk of further spread of B.
abortus. We do not believe it is
necessary to define other herds or
species in the regulations.

Paragraph (b)(4) of the definition for
Class Free State or area involves herd
infection rates. One commenter stated
that the words “continued detection” in
that paragraph should be clarified as,
according to the commenter, continued
detection of brucellosis in the GYA is
proof that the surveillance system is
working as intended.

The words “continued detection”
refer to an increasing herd infection rate
within a State or area during any 12
consecutive months, which could
potentially indicate the need for
reclassification to a lower status.
Traditionally, a State’s brucellosis class

status has been predicated on a set herd
infection rate. The interim rule removed
the requirement for the reclassification
of a State’s Class Free status to a lower
status based strictly on a herd infection
rate and provides flexibility in
reclassifying States or areas based on
risk. To clarify this intent, we are
moving the provision in paragraph (b)(4)
under the definition for Class Free State
or area that the Administrator may
reclassify a State or area to a lower
status upon finding that continued
detection of brucellosis presents a risk
that the disease will spread to the
introductory paragraph of the definition
for Class Free State or area before the
words “Any reclassification will be
made in accordance with § 78.40 of this
part.” Section 78.40 describes the
process by which States may be
reclassified to a lower status.

In paragraph (a)(1)(ii) of the definition
of Class Free State or area, the interim
rule required States or areas that have
not been Class Free for 5 consecutive
years or more or that have brucellosis in
wildlife to carry out brucellosis ring
testing or other official brucellosis milk
testing approved by the Administrator,
and participate in slaughter
surveillance. However, some of those
States or areas may be able to achieve
the same level of surveillance through
means other than brucellosis ring testing
and slaughter surveillance, which could
be more efficient for these States or
areas. To account for this situation, we
are adding a paragraph (a)(1)(ii)(C)
under the definition for Class Free State
or area to allow States or areas that have
not been Class Free for 5 consecutive
years or longer or that have B. abortus
in wildlife to develop an alternative
surveillance plan in conjunction with
the State animal health official and the
area veterinarian in charge. Therefore,
these States would have the option of
either conducting brucellosis ring tests
and participating in the slaughter
surveillance program or they must
develop an alternative surveillance plan
that would have to meet or exceed the
level of disease detection provided by
combined brucellosis ring testing and
collection of blood samples from at least
95 percent of test eligible slaughter
cattle slaughtered within the States. The
alternative surveillance plan would
have to be approved by the
Administrator. Making this change will
create flexibility in the brucellosis
program.

Therefore, for the reasons given in the
interim rule and in this document, we
are adopting the interim rule as a final
rule, with the changes discussed in this
document.
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This final rule also affirms the
information contained in the interim
rule concerning Executive Orders
12866, 12372, and 12988.

Further, this action has been
determined to be not significant for the
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget.

Regulatory Flexibility Act

This final rule follows an interim rule
that amended the regulations to reduce
the amount of testing required to
maintain Class Free status for States that
have been Class Free for 5 or more years
and have no Brucella abortus in
wildlife. The interim rule also removed
the provision for automatic
reclassification from Class Free to Class
A if two or more herds are found to have
brucellosis within a 2-year period or if
a single brucellosis-affected herd is not
depopulated within 60 days. One of the
changes that the interim rule made to
the brucellosis regulations contained in
9 CFR part 78 was to require that all
sexually intact cattle and bison 6
months of age and older be included in
all herd blood tests. This final rule
changes the age at which all sexually
intact cattle and domestic bison are
included in herd blood tests from 6
months to 18 months.

With this rule, producers will forgo
payment of testing fees for sexually
intact animals between 6 and 18 months
of age when performing whole herd
tests. For both elective and program-
required herd blood tests, increasing the
minimum testing age will benefit
producers by (i) reducing the number of
animals required to be tested and
therefore the time and labor expended
in gathering and handling animals for
testing, and (ii) eliminating any stress-
induced weight loss related to herd
blood testing of sexually intact animals
between 6 and 18 months of age. In
recent years, about 500,000 head of
cattle have been included in herd blood
tests annually. Approximately 70 to 80
percent of this testing has been elective.

Based on Small Business
Administration standards and data from
the 2012 Census of Agriculture, the
majority of beef and dairy operations are
small. This rule will result in cost
savings for many of these operations,
and will not have a significant economic
impact on a substantial number of small
entities.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the information
collection or recordkeeping
requirements included in this final rule
have been submitted for approval to the
Office of Management and Budget
(OMB). When OMB notifies us of its
decision, we will publish a document in
the Federal Register.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the E-Government Act
to promote the use of the Internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this rule, please contact Ms. Kimberly
Hardy, APHIS’ Information Collection
Coordinator, at (301) 851-2727.

List of Subjects in 9 CFR Part 78

Animal diseases, Bison, Cattle, Hogs,
Quarantine, Reporting and
recordkeeping requirements,
Transportation.

Accordingly, the interim rule
amending 9 CFR part 78 that was
published at 75 FR 81090-81096 on
December 27, 2010, is adopted as a final
rule with the following changes:

PART 78—BRUCELLOSIS

m 1. The authority citation for part 78
continues to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR
2.22,2.80, and 371.4.

m 2. Section 78.1 is amended as follows:
m a. In the definitions for official brand
inspection certificate, official brand
recording agency, and originate, by
adding the words “or bison” after the
word “‘cattle’” each time it appears.

m b. In the definitions for Class A State
or area, Class B State or area, and Class
C State or area, in paragraphs (a)(3) and
(b)(1), by adding the words ““or bison”
after the word “cattle” each time it
appears.

m c. The definition for Class Free State
or area is amended as follows:

m i. In the introductory text, by adding

a sentence before the third sentence.

m ii. By revising paragraph (a)(1)(ii)
introductory text.

m iii. By adding a new paragraph
(a)(1)(G)(C).

m iv. In paragraphs (a)(2)(iii)(A) and
(a)(2)(iii)(B), by adding the words “or
bison” after the word “cattle”” each time
it appears.

m v. In paragraph (b)(1), by adding the
words “and bison” after the word
“cattle”.
m vi. In paragraph (b)(4) introductory
text, by removing the words “‘; provided
that the Administrator may reclassify a
State or area to a lower status upon
finding that continued detection of
brucellosis presents a risk that the
disease will spread”.
m d. By revising the definition of herd
blood test.

The additions and revisions read as
follows:

§78.1 Definitions.
* * * * *

Class Free State or area. * * * The
Administrator may reclassify a State or
area to a lower status upon finding that
continued detection of brucellosis
presents a risk that the disease will

spread. * * *

(a) * x %

(1) * x %

(ii) States or areas that have not been
Class Free for 5 consecutive years or
longer or that have B. abortus in
wildlife. The State or area must carry out
testing as provided in paragraphs
(a)(1)(i1)(A) and (a)(1)(ii)(B) or
(a)(1)(ii)(C) of this definition:

* * * * *

(C) Alternative surveillance plan. As
an alternative to the testing described in
paragraphs (a)(1)(ii)(A) and (a)(1)(ii)(B)
of this definition, the State or area may
develop an alternative surveillance plan
that would have to meet or exceed the
level of disease detection provided by
combined brucellosis ring testing and
collection of blood samples from at least
95 percent of test eligible slaughter
cattle slaughtered within the State. The
alternative surveillance plan must be
developed in conjunction with the State
animal health official and the area
veterinarian in charge.

* * * * *

Herd blood test. A blood test for
brucellosis conducted in a herd on all
cattle and bison 18 months of age,
except for steers and spayed heifers, and
except when conducting herd blood
tests as part of affected herd
investigations or other epidemiological
investigations or when the
Administrator determines testing at a
younger age is necessary to prevent the

spread of brucellosis.
* * * * *

Done in Washington, DG, this 3rd day of
November 2014.

Kevin Shea,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 2014-26580 Filed 11-7—14; 8:45 am|
BILLING CODE 3410-34-P
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NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 2, 15, 19, 20, 26, 30, 40,
50, 51, 52, 55, 60, 61, 63, 70, 71, 72, 73,
and 76

[NRC—2014-0032]
RIN 3150-AJ35

Miscellaneous Corrections

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is amending its
regulations to make miscellaneous
corrections. These changes include
updating the address for the NRC’s
Public Document Room (PDR), updating
a footnote, correcting mathematical
errors, correcting references, correcting
typographical and grammatical errors,
and revising language for clarity and
consistency. This final rule also makes
changes to the time period by which a
Federal agency must refer a debt for
collection through offset, and makes
conforming changes to the regulations to
reflect the transfer of Mississippi to NRC
Region IV.

DATES: This rule is effective on
December 10, 2014.

ADDRESSES: Please refer to Docket ID
NRC-2014-0032 when contacting the
NRC about the availability of
information for this final rule. You may
obtain publicly-available information
related to this final rule by any of the
following methods:

e Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2014—-0032. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-287-3422;
email: Carol.Gallagher@nrc.gov. For
technical questions, contact the
individual listed in the FOR FURTHER
INFORMATION CONTACT section of this
final rule.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the NRC
Library at http://www.nrc.gov/reading-
rm/adams.html. To begin the search,
select “ADAMS Public Documents” and
then select ‘“‘Begin Web-based ADAMS
Search.” For problems with ADAMS,
please contact the NRC’s PDR reference
staff at 1-800-397-4209, 301-415-4737,
or by email to pdr.resource@nrc.gov.
The ADAMS accession number for each
document referenced in this document
(if that document is available in
ADAMS) is provided the first time that
a document is referenced.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

FOR FURTHER INFORMATION CONTACT:
Theresa Barczy, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001; telephone: 301-287—-3418; email:
Theresa.Barczy@nrc.gov.

SUPPLEMENTARY INFORMATION:

I. Introduction

The NRC is amending its regulations
in parts 2, 15, 19, 20, 26, 30, 40, 50, 51,
52,55, 60, 61, 63, 70, 71, 72, 73, and 76
of Title 10 of the Code of Federal
Regulations (10 CFR) to make
miscellaneous corrections. These
changes include updating the address
for the NRC’s PDR, updating a footnote,
correcting mathematical errors,
correcting references, correcting
typographical and grammatical errors,
and revising language for clarity and
consistency. This final rule also makes
changes to the time period by which a
Federal agency must refer a debt for
collection through offset, and makes
conforming changes to the regulations to
reflect the transfer of Mississippi to NRC
Region IV.

This document is necessary to inform
the public of these non-substantive
changes to the NRC’s regulations.

II. Summary of Changes
10 CFR Part 2

Correct Reference. In § 2.810(e), this
final rule removes the reference “(13
CFR 121.402(b)(2))” and replaces it with
the reference “(13 CFR 121.104),” which
is more accurate.

Revise a Typographical Error. In the
first sentence of § 2.1023(a), this final
rule removes the word “and”” and
replaces it with the word “an.”

Correct Number. In the second
sentence of the introductory paragraph
of § 2.1210(a), this final rule removes
the words “forty (40) days” and replaces
them with the words “one-hundred and
twenty (120) days.” With this change,
§2.1210(a) conforms to § 2.341.

Correct Number. In the first sentence
of § 2.1406(c), this final rule removes
the words “twenty (20) days” and
replaces them with the words “twenty-
five (25) days.” With this change,
§2.1406(c) conforms to § 2.1407(a)(1).

10 CFR Part 15

Change Time Period for Referral of
Debt for Collection through Offset. The
Digital Accountability and
Transparency Act of 2014 (Pub. Law
113-101) (DATA Act) amended 31

U.S.C. 3716(c)(6), “Administrative
Offset,” effective May 19, 2014. This
minor provision changed the time
period by which a Federal agency must
refer to the Secretary of the Treasury a
debt owed to the U.S. Government, for
collection of the debt through offset,
from 180 days to 120 days. This final
rule changes the number of days from
180 days to 120 days in § 15.33(b)(1) to
comply with the DATA Act. This final
rule also changes the number of days
from 180 to 120 in the first sentences of
§ 15.20(d) and the introductory
paragraph of § 15.20(e) for consistency.

10 CFR Part 19

Correct Contact Information for
Obtaining NRC Form 3.1In §19.11(e)(2),
this final rule removes the NRC phone
number that has been discontinued
because it was subject to frequent
change and, therefore, confusing to the
public; corrects the email address; and
corrects the Web site address.

10 CFR Part 20

Transfer Mississippi to Region IV. In
the Staff Requirements Memorandum to
SECY-06-0075, dated April 26, 2006
(ADAMS Accession No. ML061160609),
the Commission approved the transfer
of all interactions with the State of
Mississippi from NRC Region II to NRC
Region IV. This final rule makes
conforming changes to appendix D to 10
CFR part 20 to reflect the transfer.

10 CFR Part 26

Correct Mathematical Error. In the
first sentence of § 26.135(c), this final
rule removes the words “(—20 °C
(—68 °F) or less)” and replaces them
with the words “(—20 °C (—4 °F) or
less).”

Correct Mathematical Error. In the
first sentence of § 26.159(i), this final
rule removes the words “—20 °C
(—68 °F)” and replaces them with the
words “—20 °C (—4 °F).”

Revise a Typographical Error. In the
first sentence of § 26.717(g), this final
rule removes the word “licensee’s)” and
replaces it with the word “licensees.”

10 CFR Part 30

Correct Contact Information for
Obtaining NRC Form 3. In § 30.7(e)(3),
this final rule removes the NRC phone
number that has been discontinued
because it was subject to frequent
change and, therefore, confusing to the
public; corrects the email address; and
corrects the Web site address.

10 CFR Part 40

Correct Contact Information for
Obtaining NRC Form 3. In § 40.7(e)(3),
this final rule removes the NRC phone
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number that has been discontinued
because it was subject to frequent
change and, therefore, confusing to the
public; corrects the email address; and
corrects the Web site address.

10 CFR Part 50

Correct Contact Information for
Obtaining NRC Form 3. In § 50.7(e)(2),
this final rule removes the NRC phone
number that has been discontinued
because it was subject to frequent
change and, therefore, confusing to the
public; corrects the email address; and
corrects the Web site address.

Correct Spelling. This final rule makes
several spelling corrections by adding
hyphens to words appearing in § 50.55a.
In §50.55a(b)(2)(viii)(B), this final rule
replaces the word “prestressing” with
“pre-stressing” and the word
“prestress” with “pre-stress.” In
§50.55a(b)(2)(viii)(C), this final rule
replaces the word “retensioning” with
“re-tensioning”. In § 50.55a(b)(2)(ix)(]),
this final rule replaces the word
“leaktight”” with the word ‘‘leak-tight.”

Revise Language for Consistency. This
final rule revises the first sentence of
§50.82(a)(4)(i) to permit licensees to
submit the Post-Shutdown
Decommissioning Activities Report
prior to permanent cessation of
operations. This change is necessary for
the language in § 50.82(a)(4)(i) to
conform to §50.82(a)(8)(iii), Section 4 of
Regulatory Guide 1.184 (October 2013)
(ADAMS Accession No. ML.13144A840),
and Section 21 of the technical basis for
the Decommissioning Planning Rule
(ADAMS Accession No. ML.070590136).

10 CFR Part 51

Revise Reference for Clarity. In the
first sentences of §§51.34(b) and
51.102(c), this final rule adds the words
“subpart G of” in order to restore the
original NRC intent that it may issue
most materials licenses before the
hearing on the license, if any, is
completed.

Correct Address and Minor Editorial
Changes. In Footnote 1 of Summary
Table S—4 in §51.52, this final rule adds
the word “of” to the first sentence,
corrects the NRC’s address in the second
sentence, and begins the third sentence
with the word “The.”

Revise Typographical Errors. In
§51.53(d), this final rule revises the last
sentence to correct the quotation marks
around the titles of the two reports and
add an apostrophe.

10 CFR Part 52

Correct the Definition of “Early Site
Permit.” In 2007, a final rule, “Licenses,
Certifications, and Approvals for
Nuclear Power Plants” (72 FR 49352;

August 28, 2007), corrected references
in 10 CFR part 52 to reflect that
Commission approval for an early site
permit refers to a single site. However,
the definition for “‘early site permit” in
§52.1 was inadvertently not corrected at
that time, and continued to indicate that
it meant Commission approval for “a
site or sites.” This final rule corrects the
definition in §52.1(a) to indicate
Commission approval for a singular site,
and conforms to those changes made in
2007 to §§52.12 and 52.15(a), and
subpart F of 10 CFR part 52.

Correct Contact Information for
Obtaining NRC Form 3. In §52.5(e)(2),
this final rule removes the NRC phone
number that has been discontinued
because it was subject to frequent
change and, therefore, confusing to the
public; corrects the email address; and
corrects the Web site address.

10 CFR Part 55

More Clearly Indicate Where
Submissions Should be Sent. In
§55.5(b)(3), this final rule adds an
introductory paragraph to more clearly
indicate where test and research reactor
or non-reactor facilities should send
submissions. This final rule also
removes § 55.5(b)(3)(i) and (ii), which
become unnecessary once the
introductory paragraph is added.

Add Language to Specify Criteria. In
§55.40(d), after the word ‘“shall,” this
final rule adds the following words:
‘“use the criteria in NUREG-1478,
‘Operator Licensing Examiner Standards
for Research and Test Reactors,’ for all
test and research reactors to.”

Correct Cross Reference. On March
31, 2008, the NRC published the
Fitness-for-Duty Programs final rule (73
FR 16965). The final rule removed
appendix A to 10 CFR part 26,
“Guidelines for Drug and Alcohol
Testing Programs,” in its entirety and
incorporated the requirements into
subparts E, F, and G of 10 CFR part 26.
This final rule corrects § 55.53(j) to
correctly reference the subparts.

Remove Obsolete Language. In the
second sentence of § 55.55(b), this final
rule removes the words “‘or telegram”
and the words “or with a telegraph
company.”

10 CFR Part 60

Correct Contact Information for
Obtaining NRC Form 3. In §60.9(e)(2),
this final rule removes the NRC phone
number that has been discontinued
because it was subject to frequent
change and, therefore, confusing to the
public; corrects the email address; and
corrects the Web site address.

10 CFR Part 61

Correct Contact Information for
Obtaining NRC Form 3. In § 61.9(e)(2),
this final rule removes the NRC phone
number that has been discontinued
because it was subject to frequent
change and, therefore, confusing to the
public; corrects the email address; and
corrects the Web site address.

10 CFR Part 63

Correct Contact Information for
Obtaining NRC Form 3. In § 63.9(e)(2),
this final rule removes the NRC phone
number that has been discontinued
because it was subject to frequent
change and, therefore, confusing to the
public; corrects the email address; and
corrects the Web site address.

10 CFR Part 70

Correct Contact Information for
Obtaining NRC Form 3. In § 70.7(e)(3),
this final rule removes the NRC phone
number that has been discontinued
because it was subject to frequent
change and, therefore, confusing to the
public; corrects the email address, and
corrects the Web site address.

10 CFR Part 71

Correct Contact Information for
Obtaining NRC Form 3. In § 71.9(e)(2),
this final rule removes the NRC phone
number that has been discontinued
because it was subject to frequent
change and, therefore, confusing to the
public; corrects the email address; and
corrects the Web site address.

10 CFR Part 72

Correct Contact Information for
Obtaining NRC Form 3. In § 72.10(e)(2),
this final rule removes the NRC phone
number that has been discontinued
because it was subject to frequent
change and, therefore, confusing to the
public; corrects the email address; and
corrects the Web site address.

Remove Expired Certificates.
Certificates of Compliance 1000, 1002,
1003, and 1005 have expired and this
final rule removes them from § 72.214.
The certificate holders have not opted to
renew the certificates, and no other
applicants have requested renewal. No
casks have been loaded under these
certificates.

10 CFR Part 73

Correct Reference in Authority
Citation. In a final rule published on
May 20, 2013 (78 FR 29520), “Physical
Protection of Irradiated Reactor Fuel in
Transit,” § 73.37 was revised in its
entirety. This revision moved the
advance notification provisions to
governors of affected states for
shipments of spent nuclear fuel through
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their “affected” States from § 73.37(f) to
§73.37(b)(2). This final rule corrects the
cross reference in the authority citation
for 10 CFR part 73.

Transfer Mississippi to Region IV. In
the Staff Requirements Memorandum to
SECY-06-0075 (April 26, 2006), the
Commission approved the transfer of all
interactions with the State of
Mississippi from NRC Region II to NRC
Region IV. This final rule makes
conforming changes to appendix A to 10
CFR part 73 to reflect the transfer.

Correct Title of Appendix. Appendix
C to 10 CFR part 73 applies to facilities
other than nuclear power plants.
Therefore, this final rule corrects the
title of appendix C to 10 CFR part 73 by
removing the words ‘“Nuclear Power
Plant” from the title and replacing them
with the word “Licensee.” This change
also conforms the title of the appendix
to the existing reference in § 73.46(h)(1).

10 CFR Part 76

Correct Contact Information for
Obtaining NRC Form 3. 1In § 76.7(e)(3),
this final rule removes the NRC phone
number that has been discontinued
because it was subject to frequent
change and, therefore, confusing to the
public; corrects the email address; and
corrects the Web site address.

III. Rulemaking Procedure

Under the Administrative Procedure
Act (5 U.S.C. 553(b)), an agency may
waive the normal notice and comment
requirements if it finds, for good cause,
that they are impracticable,
unnecessary, or contrary to the public
interest. As authorized by 5 U.S.C.
553(b)(3)(B), the NRC finds good cause
to waive notice and opportunity for
comment on the amendments, because
notice and opportunity for comment are
unnecessary. The amendments will
have no substantive impact and are of
a minor and administrative nature
dealing with corrections to certain CFR
sections related only to management,
organization, procedure, and practice.
Specifically, the revisions are of the
following types: updating of the address
for the NRC’s PDR, updating a footnote,
correcting mathematical errors,
correcting references, correcting
typographical and grammatical errors,
and revising language for clarity and
consistency. This final rule also makes
changes to the time period by which a
Federal agency must refer a debt for
collection through offset, and makes
conforming changes to the regulations to
reflect the transfer of Mississippi to NRC
Region IV. These amendments do not
require action by any person or entity
regulated by the NRC. Also, the final
rule does not change the substantive

responsibilities of any person or entity
regulated by the NRC.

IV. Environmental Impact: Categorical
Exclusion

The NRC has determined that this
final rule is the type of action described
in categorical exclusion 10 CFR
51.22(c)(2), which excludes from a
major action rules that are corrective,
minor, or nonpolicy in nature and do
not substantially modify existing
regulations. Therefore, neither an
environmental impact statement nor an
environmental assessment has been
prepared for this rule.

V. Paperwork Reduction Act Statement

This final rule does not contain
information collection requirements
and, therefore, is not subject to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a request for information or an
information collection requirement
unless the requesting document
displays a currently valid Office of
Management and Budget control
number.

VI. Plain Writing

The Plain Writing Act of 2010 (Pub.
L. 111-274) requires Federal agencies to
write documents in a clear, concise, and
well-organized manner. The NRC has
written this document to be consistent
with the Plain Writing Act as well as the
Presidential Memorandum, ‘“Plain
Language in Government Writing,”
published June 10, 1998 (63 FR 31883).

VII. Backfitting and Issue Finality

The NRC has determined that the
corrections in this final rule do not
constitute backfitting and are not
inconsistent with any of the issue
finality provisions in 10 CFR part 52.
The revisions are non-substantive in
nature, including updating the address
for the NRC’s PDR, updating a footnote,
correcting mathematical errors,
correcting references, correcting
typographical and grammatical errors,
and revising language for clarity and
consistency. This final rule also makes
changes to the time period by which a
Federal agency must refer a debt for
collection through offset, and makes
conforming changes to the regulations to
reflect the transfer of Mississippi to NRC
Region IV. They impose no new
requirements and make no substantive
changes to the regulations. The
corrections do not involve any
provisions that would impose backfits

as defined in 10 CFR chapter I, or would
be inconsistent with the issue finality
provisions in 10 CFR part 52. For these
reasons, the issuance of the rule in final
form would not constitute backfitting or
represent an inconsistency with any of
the issue finality provisions in 10 CFR
part 52. Therefore, the NRC has not
prepared any additional documentation
for this correction rulemaking
addressing backfitting or issue finality.

List of Subjects
10 CFR Part 2

Administrative practice and
procedure, Antitrust, Byproduct
material, Classified information,
Environmental protection, Nuclear
materials, Nuclear power plants and
reactors, Penalties, Sex discrimination,
Source material, Special nuclear
material, Waste treatment and disposal.

10 CFR Part 15

Administrative practice and
procedure, Debt collection.

10 CFR Part 19

Criminal penalties, Environmental
protection, Nuclear materials, Nuclear
power plants and reactors, Occupational
safety and health, Radiation protection,
Reporting and recordkeeping
requirements, Sex discrimination.

10 CFR Part 20

Byproduct material, Criminal
penalties, Licensed material, Nuclear
materials, Nuclear power plants and
reactors, Occupational safety and
health, Packaging and containers,
Radiation protection, Reporting and
recordkeeping requirements, Source
material, Special nuclear material,
Waste treatment and disposal.

10 CFR Part 26

Alcohol abuse, Alcohol testing,
Appeals, Chemical testing, Drug abuse,
Drug testing, Employee assistance
programs, Fitness for duty, Management
actions, Nuclear power reactors,
Protection of information, Reporting and
recordkeeping requirements.

10 CFR Part 30

Byproduct material, Criminal
penalties, Government contracts,
Intergovernmental relations, Isotopes,
Nuclear materials, Radiation protection,
Reporting and recordkeeping
requirements.

10 CFR Part 40

Criminal penalties, Government
contracts, Hazardous materials
transportation, Nuclear materials,
Reporting and recordkeeping
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requirements, Source material,
Uranium.

10 CFR Part 50

Antitrust, Classified information,
Criminal penalties, Fire protection,
Intergovernmental relations, Nuclear
power plants and reactors, Radiation
protection, Reactor siting criteria,
Reporting and recordkeeping
requirements.

10 CFR Part 51

Administrative practice and
procedure, Environmental impact
statement, Nuclear materials, Nuclear
power plants and reactors, Reporting
and recordkeeping requirements.

10 CFR Part 52

Administrative practice and
procedure, Antitrust, Backfitting,
Combined license, Early site permit,
Emergency planning, Fees, Inspection,
Limited work authorization, Nuclear
power plants and reactors, Probabilistic
risk assessment, Prototype, Reactor
siting criteria, Redress of site, Reporting
and recordkeeping requirements,
Standard design, Standard design
certification, Incorporation by reference.

10 CFR Part 55

Criminal penalties, Manpower
training programs, Nuclear power plants
and reactors, Reporting and
recordkeeping requirements.

10 CFR Part 60

Criminal penalties, High-level waste,
Nuclear materials, Nuclear power plants
and reactors, Reporting and
recordkeeping requirements, Waste
treatment and disposal.

10 CFR Part 61

Criminal penalties, Low-level waste,
Nuclear materials, Reporting and
recordkeeping requirements, Waste
treatment and disposal.

10 CFR Part 63

Criminal penalties, High-level waste,
Nuclear power plants and reactors,
Reporting and recordkeeping
requirements, Waste treatment and
disposal.

10 CFR Part 70

Criminal penalties, Hazardous
materials transportation, Material
control and accounting, Nuclear
materials, Packaging and containers,
Radiation protection, Reporting and
recordkeeping requirements, Scientific
equipment, Security measures, Special
nuclear material.

10 CFR Part 71

Criminal penalties, Hazardous
materials transportation, Nuclear
materials, Packaging and containers,
Reporting and recordkeeping
requirements.

10 CFR Part 72

Administrative practice and
procedure, Criminal penalties,
Manpower training programs, Nuclear
materials, Occupational safety and
health, Penalties, Radiation protection,
Reporting and recordkeeping
requirements, Security measures, Spent
fuel, Whistleblowing.

10 CFR Part 73

Criminal penalties, Export, Hazardous
materials transportation, Import,
Nuclear materials, Nuclear power plants
and reactors, Reporting and
recordkeeping requirements, Security
measures.

10 CFR Part 76

Certification, Criminal penalties,
Radiation protection, Reporting and
recordkeeping requirements, Security
measures, Special nuclear material,
Uranium enrichment by gaseous
diffusion.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 552 and 553;
the NRC is adopting the following
amendments to 10 CFR parts 2, 15, 19,
20, 26, 30, 40, 50, 51, 52, 55, 60, 61, 63,
70,71, 72, 73, and 76.

PART 2—AGENCY RULES OF
PRACTICE AND PROCEDURE

m 1. The authority citation for part 2
continues to read as follows:

Authority: Atomic Energy Act secs. 161,
181, 191 (42 U.S.C. 2201, 2231, 2241); Energy
Reorganization Act sec. 201 (42 U.S.C. 5841);
FOIA 5 U.S.C. 552; Government Paperwork
Elimination Act sec. 1704 (44 U.S.C. 3504
note).

Section 2.101 also issued under Atomic
Energy Act secs. 53, 62, 63, 81, 103, 104 (42
U.S.C. 2073, 2092, 2093, 2111, 2133, 2134,
2135); Nuclear Waste Policy Act sec. 114(f)
(42 U.S.C. 10143(f)); National Environmental
Policy Act sec. 102 (42 U.S.C. 4332); Energy
Reorganization Act sec. 301 (42 U.S.C. 5871).

Sections 2.102, 2.103, 2.104, 2.105, 2.321
also issued under Atomic Energy Act secs.
102, 103, 104, 1831, 189 (42 U.S.C. 2132,
2133, 2134, 2135, 2233, 2239). Sections
2.200-2.206 also issued under Atomic Energy
Act secs. 161, 186, 234 (42 U.S.C.
2201(b),(),(0), 2236, 2282); sec. 206 (42
U.S.C. 5846). Section 2.205(j) also issued
under Pub. L. 101-410, as amended by
section 3100(s), Pub. L. 104-134 (28 U.S.C.
2461 note). Subpart C also issued under

Atomic Energy Act sec. 189 (42 U.S.C. 2239).
Section 2.301 also issued under 5 U.S.C. 554.
Sections 2.343, 2.346, 2.712 also issued
under 5 U.S.C. 557. Section 2.340 also issued
under Nuclear Waste Policy Act secs. 135,
141, Pub. L. 97-425, 96 Stat. 2232, 2241 (42
U.S.C. 10155, 10161). Section 2.390 also
issued under 5 U.S.C. 552. Sections 2.600—
2.606 also issued under sec. 102 (42 U.S.C.
4332). Sections 2.800 and 2.808 also issued
under 5 U.S.C. 553. Section 2.809 also issued
under 5 U.S.C. 553; AEA sec. 29 (42 U.S.C.
2039). Subpart K also issued under Atomic
Energy Act sec. 189 (42 U.S.C. 2239); Nuclear
Waste Policy Act sec. 134 (42 U.S.C. 10154).
Subpart L also issued under Atomic Energy
Act sec. 189 (42 U.S.C. 2239). Subpart M also
issued under Atomic Energy Act sec. 184,
189 (42 U.S.C. 2234, 2239). Subpart N also
issued under Atomic Energy Act sec. 189 (42
U.S.C. 2239).

m 2.In § 2.810, revise paragraph (e) to
read as follows:

§2.810 NRC size standards.

* * * * *

(e) For the purposes of this section,
the NRC shall use the Small Business
Administration definition of receipts (13
CFR 121.104). A licensee who is a
subsidiary of a large entity does not
qualify as a small entity for purposes of
this section.

m 3.In § 2.1023, revise paragraph (a)
introductory text to read as follows:

§2.1023

(a) Pending review and final decision
by the Commission, an initial decision
resolving all issues before the presiding
officer in favor of issuance or
amendment of either an authorization to
construct a high-level radioactive waste
repository at a geological repository
operations area under parts 60 or 63 of
this chapter, or a license to receive and
possess high-level radioactive waste at a
geologic repository operations area
under parts 60 or 63 of this chapter will
be immediately effective upon issuance

except:
* * * * *

Immediate effectiveness.

m 4.In § 2.1210, revise paragraph (a)
introductory text to read as follows:

§2.1210

(a) Unless the Commission directs
that the record be certified to it in
accordance with paragraph (b) of this
section, the presiding officer shall
render an initial decision after
completion of an informal hearing
under this subpart. That initial decision
constitutes the final action of the
Commission on the contested matter
120 days after the date of issuance,

unless:
* * * * *

Initial decision and its effect.
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m 5.In § 2.1406, revise paragraph (c) to
read as follows:

§2.1406 Initial decision—issuance and
effectiveness.
* * * * *

(c) The presiding officer’s initial
decision is effective and constitutes the
final action of the Commission twenty-
five (25) days after the date of issuance
of the written decision unless any party
appeals to the Commission in
accordance with §2.1407 or the
Commission takes review of the
decision sua sponte or the regulations in
this part specify other requirements
with regard to the effectiveness of
decisions on certain applications.

PART 15—DEBT COLLECTION
PROCEDURES

m 6. The authority citation for part 15
continues to read as follows:

Authority: Atomic Energy Act secs. 161,
186 (42 U.S.C. 2201, 2236); Energy
Reorganization Act sec. 201 (42 U.S.C. 5841);
sec. 1, Pub. L. 97-258 (31 U.S.C. 3713); sec.
5, Pub. L. 89-508, (31 U.S.C. 3716); Pub. L.
97-365 (31 U.S.C. 3719); Federal Claims
Collection Standards, 31 CFR Chapter IX,
parts 900-904; 31 U.S.C. 3701, 3716; 31 CFR
Sec. 285; 26 U.S.C. Sec. 6402(d); 31 U.S.C.
3720A; 26 U.S.C. 6402(c); 42 U.S.C. 664; Pub.
L. 104—134, as amended (31 U.S.C. 3713); 5

12988 (3 CFR, 1996 Comp., pp. 157—163);
Government Paperwork Elimination Act sec.
1704 (44 U.S.C. 3504 note).

§15.20 [Amended]

m 7.In § 15.20, paragraphs (d) and (e),
remove the number “180” and add, in
its place, the number “120”".

§15.33 [Amended]

m 8.In § 15.33, paragraph (b)(1), remove
the number “180” wherever it appears
and add, in its place, the number “120”.

PART 19—NOTICES, INSTRUCTIONS
AND REPORTS TO WORKERS:
INSPECTION AND INVESTIGATIONS

m 9. The authority citation for part 19
continues to read as follows:

Authority: Atomic Energy Act secs. 53, 63,
81, 103, 104, 161, 186, 234, 1701 (42 U.S.C.
2073, 2093, 2111, 2133, 2134, 2201, 2236,
2282, 2297f); Energy Reorganization Act secs.
201, 211, Pub. L. 95-601, sec. 10, as amended
by Pub. L. 102-486, sec. 2902 (42 U.S.C.
5841, 5851); Government Paperwork
Elimination Act sec. 1704 (44 U.S.C. 3504
note).

Section 19.32 is also issued under Energy
Reorganization Act sec. 401 (42 U.S.C. 5891).

m 10.In § 19.11, revise paragraph (e)(2)
to read as follows:

(e) * % %

(2) Additional copies of NRC Form 3
may be obtained by writing to the
Regional Administrator of the
appropriate U.S. Nuclear Regulatory
Commission Regional Office listed in
appendix D to part 20 of this chapter,
via email to FORMS.Resource@nrc.gov,
or by visiting the NRC’s online library
at http://www.nrc.gov/reading-rm/doc-

collections/forms/.
* * * * *

PART 20—STANDARDS FOR
PROTECTION AGAINST RADIATION

m 11. The authority citation for part 20
continues to read as follows:

Authority: Atomic Energy Act secs. 53, 63,
65, 81, 103, 104, 161, 182, 186, 223, 234 1701
(42 U.S.C. 2073, 2093, 2095, 2111, 2133,
2134, 2201, 2232, 2236, 2273, 2282, 22971),
Energy Reorganization Act secs. 201, 202,
206 (42 U.S.C. 5841, 5842, 5846);
Government Paperwork Elimination Act sec.
1704 (44 U.S.C. 3504 note); Energy Policy Act
of 2005 sec. 651(e), Pub. L. 109-58, 119 Stat.
549 (2005) (42 U.S.C. 2014, 2021, 2021b,
2111).

m 12. In appendix D, revise the first
column, for the entries for Region II and
Region IV to read as follows:

Appendix D to Part 20—United States

U.S.C. 5514; Executive Order 12146 (3 CFR, ~ §19.11 Posting of notices to workers. Nuclear Regulatory Commission
1980 Comp. pp. 409-412); Executive Order * * * * * Regional Offices
Address Telephone (24 hour) Email
Region II: Alabama, Florida, Georgia, Kentucky, North Carolina, * * *
Puerto Rico, South Carolina, Tennessee, Virginia, Virgin Islands,
and West Virginia.

Region 1V: Alaska, Arizona, Arkansas, California, Colorado, Hawaii,

Idaho, Kansas, Louisiana, Mississippi, Montana, Nebraska, Ne-
vada, New Mexico, North Dakota, Oklahoma, Oregon, South Da-
kota, Texas, Utah, Washington, Wyoming, and the U.S. territories

and possessions in the Pacific.

PART 26—FITNESS FOR DUTY
PROGRAMS

m 13. The authority citation for part 26
continues to read as follows:

Authority: Atomic Energy Act secs. 53, 81,
103, 104, 107, 161, 223, 234, 1701 (42 U.S.C.
2073, 2111, 2112, 2133, 2134, 2137, 2201,
2273, 2282, 2297f); Energy Reorganization
Act secs. 201, 202, 206 (42 U.S.C. 5841, 5842,
5846); Government Paperwork Elimination
Act sec. 1704 (44 U.S.C. 3504 note).

m 14.In § 26.135, revise paragraph (c) to
read as follows:

§26.135 Split specimens.

* * * * *

(c) If the MRO confirms that the
specimen in Bottle A is positive,
adulterated, substituted, or invalid and
the donor does not request that Bottle B
be tested, the licensee or other entity
shall ensure that Bottle B is maintained
in long-term frozen storage (20 °C
(—4 °F) or less) for a minimum of 1 year.
If a licensee testing facility elects to
retain the specimen in Bottle B, rather
than forwarding it to the HHS-certified
laboratory with Bottle A, the licensee
testing facility shall ensure proper
storage conditions in the event of a
prolonged power failure. After the end
of 1 year, the licensee or other entity
may discard Bottle B, with the

exception that the licensee testing
facility shall retain any specimens
under legal challenge, or as requested by
the NRC, until the specimen is no longer
needed.

m 15.In § 26.159, revise paragraph (i) to
read as follows:

§26.159 Assuring specimen security,
chain of custody, and preservation.
* * * * *

(i) Long-term frozen storage at a
temperature of —20 °C (—4 °F) or less
ensures that positive, adulterated,
substituted, and invalid urine
specimens and Bottle B of a split
specimen will be available for any
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necessary retests. Unless otherwise
authorized in writing by the licensee or
other entity, laboratories shall retain
and place in properly secured long-term
frozen storage all specimens reported as
positive, adulterated, substituted, or
invalid. At a minimum, such specimens
must be stored for 1 year. Within this 1-
year period, a licensee, other entity, or
the NRC may ask the laboratory to retain
the specimen for an additional period of
time. If no retention request is received,
the laboratory may discard the specimen
at the end of 1 year. However, the
laboratory shall retain any specimens
under review or legal challenge until

they are no longer needed.
* * * * *

m 16.In § 26.717, revise paragraph (g) to
read as follows:

§26.717 Fitness-for-duty program
performance data.
* * * * *

(g) Each C/V who maintains a
licensee-approved drug and alcohol
testing program is subject to the
reporting requirements of this section
and shall submit the required
information either directly to the NRC
or through the licensees or other entities
to whom the C/V provided services
during the year. Licensees, other
entities, and C/Vs shall share
information to ensure that the
information is reported completely and
is not duplicated in reports submitted to
the NRC.

PART 30—RULES OF GENERAL
APPLICABILITY TO DOMESTIC
LICENSING OF BYPRODUCT
MATERIAL

m 17. The authority citation for part 30
continues to read as follows:

Authority: Atomic Energy Act secs. 81, 82,
161, 181, 182, 183, 186, 223, 234 (42 U.S.C.
2111, 2112, 2201, 2231, 2232, 2233, 2236,
2273, 2282); Energy Reorganization Act secs.
201, 202, 206 (42 U.S.C. 5841, 5842, 5846);
Government Paperwork Elimination Act sec.
1704 (44 U.S.C. 3504 note); Energy Policy Act
of 2005, Pub. L. 109-58, 119 Stat. 549 (2005).

Section 30.7 also issued under Energy
Reorganization Act sec. 211, Pub. L. 95-601,
sec. 10, as amended by Pub. L. 102—486, sec.
2902 (42 U.S.C. 5851). Section 30.34(b) also
issued under Atomic Energy Act sec. 184 (42
U.S.C. 2234). Section 30.61 also issued under
Atomic Energy Act sec. 187 (42 U.S.C. 2237).

m 18.In § 30.7, revise paragraph (e)(3) to
read as follows:

§30.7 Employee protection.
* * * * *

(e) * x %

(3) Copies of NRC Form 3 may be
obtained by writing to the Regional
Administrator of the appropriate U.S.

Nuclear Regulatory Commission
Regional Office listed in appendix D to
part 20 of this chapter, via email to
Forms.Resource@nrc.gov, or by visiting
the NRC’s online library at http://
www.nre.gov/reading-rm/doc-
collections/forms/.

* * * * *

PART 40—DOMESTIC LICENSING OF
SOURCE MATERIAL

m 19. The authority citation for part 40
continues to read as follows:

Authority: Atomic Energy Act secs.
11(e)(2), 62, 63, 64, 65, 81, 161, 181, 182, 183,
186, 193, 223, 234, 274, 275 (42 U.S.C.
2014(e)(2), 2092, 2093, 2094, 2095, 2111,
2113, 2114, 2201, 2231, 2232, 2233, 2236,
2243, 2273, 2282, 2021, 2022); Energy
Reorganization Act secs. 201, 202, 206 (42
U.S.C. 5841, 5842, 5846); Government
Paperwork Elimination Act sec. 1704 (44
U.S.C. 3504 note); Energy Policy Act of 2005,
Pub. L. 109-59, 119 Stat. 594 (2005).

Section 40.7 also issued under Energy
Reorganization Act sec. 211, Pub. L. 95-601,
sec. 10, as amended by Pub. L. 102-486, sec.
2902 (42 U.S.C. 5851). Section 40.31(g) also
issued under Atomic Energy Act sec. 122 (42
U.S.C. 2152). Section 40.46 also issued under
Atomic Energy Act sec. 184 (42 U.S.C. 2234).
Section 40.71 also issued under Atomic
Energy Act sec. 187 (42 U.S.C. 2237).

m 20. In § 40.7, revise paragraph (e)(3) to
read as follows:

§40.7 Employee protection.

* * * * *

(e] * % %

(3) Copies of NRC Form 3 may be
obtained by writing to the Regional
Administrator of the appropriate U.S.
Nuclear Regulatory Commission
Regional Office listed in appendix D to
part 20 of this chapter, via email to
Forms.Resource@nrc.gov, or by visiting
the NRC’s online library at http://
www.nre.gov/reading-rm/doc-

collections/forms/.
* * * * *

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

m 21. The authority citation for part 50
continues to read as follows:

Authority: Atomic Energy Act secs. 102,
103, 104, 105, 147, 149, 161, 181, 182, 183,
186, 189, 223, 234 (42 U.S.C. 2132, 2133,
2134, 2135, 2167, 2169, 2201, 2231, 2232,
2233, 2236, 2239, 2273, 2282); Energy
Reorganization Act secs. 201, 202, 206 (42
U.S.C. 5841, 5842, 5846); Nuclear Waste
Policy Act sec. 306 (42 U.S.C. 10226);
Government Paperwork Elimination Act sec.
1704 (44 U.S.C. 3504 note); Energy Policy Act
of 2005, Pub. L. 109-58, 119 Stat. 194 (2005).
Section 50.7 Pub. L. 95-601, sec. 10, as
amended by Pub. L. 102-486, sec. 2902 (42

U.S.C. 5851). Section 50.10 also issued under
Atomic Energy Act secs. 101, 185 (42 U.S.C.
2131, 2235); National Environmental Policy
Act sec. 102 (42 U.S.C. 4332). Sections 50.13,
50.54(d), and 50.103 also issued under
Atomic Energy Act sec. 108 (42 U.S.C. 2138).

Sections 50.23, 50.35, 50.55, and 50.56 also
issued under Atomic Energy Act sec. 185 (42
U.S.C. 2235). Appendix Q also issued under
National Environmental Policy Act sec. 102
(42 U.S.C. 4332). Sections 50.34 and 50.54
also issued under 204 (42 U.S.C. 5844).
Sections 50.58, 50.91, and 50.92 also issued
Pub. L. 97—415 (42 U.S.C. 2239). Section
50.78 also issued under Atomic Energy Act
sec. 122 (42 U.S.C. 2152). Sections 50.80—
50.81 also issued under Atomic Energy Act
sec. 184 (42 U.S.C. 2234).

m 22.In § 50.7, revise paragraph (e)(2) to
read as follows:

§50.7 Employee protection.

* * * * *

(e) * x %

(2) Copies of NRC Form 3 may be
obtained by writing to the Regional
Administrator of the appropriate U.S.
Nuclear Regulatory Commission
Regional Office listed in appendix D to
part 20 of this chapter, via email to
Forms.Resource@nrc.gov, or by visiting
the NRC’s online library at http://
www.nrc.gov/reading-rm/doc-

collections/forms/.
* * * * *

§50.55a [Amended]

m 23.In §50.55a:

a. In paragraph (b)(2)(viii)(B), remove
the word ““prestressing” and add, in its
place, the word “‘pre-stressing”’, and
remove the word “prestress” wherever
it appears and add, in its place, the
word ‘‘pre-stress”’;

b. In paragraph (b)(2)(viii)(C), first
sentence, remove the word
“retensioning” and add, in its place, the
word ‘‘re-tensioning”’; and

c. In paragraph (b)(2)(ix)(J), second
sentence, remove the word “leaktight”
and add, in its place, the word “‘leak-
tight”.

m 24.In § 50.82, revise paragraph
(a)(4)(i) to read as follows:

§50.82 Termination of license.
* * * * *

(a) * *x %

(4)(i) Prior to or within 2 years
following permanent cessation of
operations, the licensee shall submit a
post-shutdown decommissioning
activities report (PSDAR) to the NRC,
and a copy to the affected State(s). The
PSDAR must contain a description of
the planned decommissioning activities
along with a schedule for their
accomplishment, a discussion that
provides the reasons for concluding that
the environmental impacts associated
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with site-specific decommissioning
activities will be bounded by
appropriate previously issued
environmental impact statements, and a
site-specific DCE, including the
projected cost of managing irradiated
fuel.

* * * * *

PART 51—ENVIRONMENTAL
PROTECTION REGULATIONS FOR
DOMESTIC LICENSING AND RELATED
REGULATORY FUNCTIONS

m 25. The authority citation for part 51
continues to read as follows:

Authority: Atomic Energy Act sec. 161,
1701 (42 U.S.C. 2201, 2297f); Energy
Reorganization Act secs. 201, 202, 211 (42
U.S.C. 5841, 5842, 5851); Government
Paperwork Elimination Act sec. 1704 (44
U.S.C. 3504 note). Subpart A also issued
under National Environmental Policy Act
secs. 102, 104, 105 (42 U.S.C. 4332, 4334,
4335); Pub. L. 95-604, Title II, 92 Stat. 3033—
3041; Atomic Energy Act sec. 193 (42 U.S.C.
2243).

Sections 51.20, 51.30, 51.60, 51.80, and
51.97 also issued under Nuclear Waste Policy
Act secs. 135, 141, 148 (42 U.S.C. 10155,
10161, 10168).

Section 51.22 also issued under Atomic
Energy Act sec. 274 (42 U.S.C. 2021) and
under Nuclear Waste Policy Act sec. 121 (42
U.S.C. 10141).

Sections 51.43, 51.67, and 51.109 also
issued under Nuclear Waste Policy Act sec.
114(f) (42 U.S.C. 10134(D).

m 26.In § 51.34, revise paragraph (b) to
read as follows:

§51.34 Preparation of finding of no
significant impact.
* * * * *

(b) When a hearing is held on the
proposed action under the regulations
in subpart G of part 2 of this chapter or
when the action can only be taken by
the Commissioners acting as a collegial
body, the appropriate NRC staff director
will prepare a proposed finding of no
significant impact, which may be
subject to modification as a result of
review and decision as appropriate to
the nature and scope of the proceeding.
In such cases, the presiding officer, or
the Commission acting as a collegial
body, as appropriate, will issue the final
finding of no significant impact.

m 27.In §51.52, revise footnote 1 to read
as follows:

§51.52 Environmental effects of
transportation of fuel and waste-Table S—4.
* * * * *

1Data supporting this table are given in the
Commission’s “Environmental Survey of
Transportation of Radioactive Materials to
and from Nuclear Power Plants,” WASH—-
1238, December 1972; and Supp. 1 of
NUREG-75/038, April 1975. Both documents

are available for inspection and copying at
the Commission’s Public Document Room,
One White Flint North, 11555 Rockville Pike
(first floor), Rockville, Maryland 20852 and
may be obtained from National Technical
Information Service, Springfield, VA 22161.
The WASH-1238 is available from NTIS at a
cost of $5.45 (microfiche, $2.25) and
NUREG-75/038 is available at a cost of $3.25
(microfiche, $2.25).

* * * * *

m 28.In §51.53, revise the last sentence
of paragraph (d) to read as follows:

§51.53 Postconstruction environmental
reports.

* * * * *

(d) * * *The “Supplement to
Applicant’s Environmental Report—
Post Operating License Stage” may
incorporate by reference any
information contained in “Applicant’s
Environmental Report—Construction
Permit Stage.”

m 29.In § 51.102, revise paragraph (c) to
read as follows:

§51.102 Requirement to provide a record
of decision; preparation.
* * * * *

(c) When a hearing is held on the
proposed action under the regulations
in subpart G of part 2 of this chapter or
when the action can only be taken by
the Commissioners acting as a collegial
body, the initial decision of the
presiding officer or the final decision of
the Commissioners acting as a collegial
body will constitute the record of
decision. An initial or final decision
constituting the record of decision will
be distributed as provided in §51.93.

PART 52—LICENSES,
CERTIFICATIONS, AND APPROVALS
FOR NUCLEAR POWER PLANTS

m 30. The authority citation for part 52
continues to read as follows:

Authority: Atomic Energy Act secs. 103,
104, 147, 149, 161, 181, 182, 183, 185, 186,
189, 223, 234 (42 U.S.C. 2133, 2201, 2167,
2169, 2232, 2233, 2235, 2236, 2239, 2282);
Energy Reorganization Act secs. 201, 202,
206, 211 (42 U.S.C. 5841, 5842, 5846, 5851);
Government Paperwork Elimination Act sec.
1704 (44 U.S.C. 3504 note); Energy Policy Act
of 2005, Pub. L. 109-58, 119 Stat. 594 (2005).

m 31.In §52.1, paragraph (a), revise the
definition of “Early site permit” to read
as follows:

§52.1 Definitions.

(a] R

Early site permit means a Commission
approval, issued under subpart A of this
part, for a site for one or more nuclear
power facilities. An early site permit is

a partial construction permit.
* * * * *

m 32.In § 52.5, revise paragraph (e)(2) to
read as follows:

§52.5 Employee protection.

* * * * *

(e) * k%

(2) Copies of NRC Form 3 may be
obtained by writing to the Regional
Administrator of the appropriate U.S.
Nuclear Regulatory Commission
Regional Office listed in appendix D to
part 20 of this chapter, via email to
Forms.Resource@nrc.gov, or by visiting
the NRC’s online library at http://
www.nre.gov/reading-rm/doc-

collections/forms/.
* * * * *

PART 55—OPERATORS’ LICENSES

m 33. The authority citation for part 55
continues to read as follows:

Authority: Atomic Energy Act secs. 107,
161, 181, 182, 68 Stat. 939, 948, 953, 223, 234
(42 U.S.C. 2137, 2201, 2231, 2232, 2273,
2282); Energy Reorganization Act secs. 201,
202 (42 U.S.C. 5841, 5842); Government
Paperwork Elimination Act sec. 1704 (44
U.S.C. 3504 note).

Sections 55.41, 55.43, 55.45, and 55.59 also
issued under Nuclear Waste Policy Act sec.
306 (42 U.S.C. 10226).

Section 55.61 also issued under Atomic
Energy Act secs. 186, 187 (42 U.S.C. 2236,
2237).

m 34.In § 55.5, revise paragraph (b)(3) to
read as follows:

§55.5 Communications.
* * * * *

(b) * * %

(3) Any application for a license or
license renewal filed under the
regulations in this part and all other
submissions involving a test and
research reactor or non-power reactor
facility licensed under 10 CFR part 50
and any related inquiry,
communication, information, or report
must be submitted to the Office of
Nuclear Reactor Regulation, Director of
the Division of Policy and Rulemaking
at the NRC’s headquarters, by an
appropriate method listed in paragraph
(a) of this section.

m 35.In § 55.40, revise paragraph (d) to
read as follows:

§55.40 Implementation.

* * * * *

(d) The Commission shall use the
criteria in NUREG-1478, “Operator
Licensing Examiner Standards for
Research and Test Reactors,” for all test
and research reactors to prepare,
proctor, and grade the written
examinations required by §§55.41 and
55.43 and the operating tests required
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by § 55.45 for non-power reactor facility
licensees.

* * * * *

§55.53 [Amended]

m 36.In § 55.53, paragraph (j), fourth
sentence, remove the reference “10 CFR
Part 26 and add, in its place, the
reference “subparts E, F, and G of part
26 of this chapter”.

m 37.In §55.55, revise paragraph (b) to
read as follows:

§55.55 Expiration.

* * * * *

(b) If a licensee files an application for
renewal or an upgrade of an existing
license on Form NRC-398 at least 30
days before the expiration of the
existing license, it does not expire until
disposition of the application for
renewal or for an upgraded license has
been finally determined by the
Commission. Filing by mail will be
deemed to be complete at the time the
application is deposited in the mail.

PART 60—DISPOSAL OF HIGH-LEVEL
RADIOACTIVE WASTES IN GEOLOGIC
REPOSITORIES

m 38. The authority citation for part 60
continues to read as follows:

Authority: Atomic Energy Act secs. 51, 53,
62, 63, 65, 81, 161, 182, 183, 223, 234 (42
U.S.C. 2071, 2073, 2092, 2093, 2095, 2111,
2201, 2232, 2233, 2273, 2282); Energy
Reorganization Act secs. 201, 202, 206, 211,
Pub. L. 95-601, sec. 10, as amended by Pub.
L. 102—486, sec. 2902 (42 U.S.C. 5841, 5842,
5846, 5851); sec. 14, Pub. L. 95-601 (42
U.S.C. 2021a); National Environmental Policy
Act sec. 102 (42 U.S.C. 4332); Nuclear Waste
Policy Act secs. 114, 117, 121 (42 U.S.C.
10134, 10137, 10141); Government
Paperwork Elimination Act sec. 1704 (44
U.S.C. 3504 note); Energy Policy Act of 2005,
Pub. L. 109-58, 119 Stat. 594 (2005).

m 39.In §60.9, revise paragraph (e)(2) to
read as follows:

§60.9 Employee protection.

* * * * *

(e) * *x %

(2) Copies of NRC Form 3 may be
obtained by writing to the Regional
Administrator of the appropriate U.S.
Nuclear Regulatory Commission
Regional Office listed in appendix D to
part 20 of this chapter, via email to
Forms.Resource@nrc.gov, or by visiting
the NRC’s online library at http://
www.nre.gov/reading-rm/doc-
collections/forms/.

* * * * *

PART 61—LICENSING
REQUIREMENTS FOR LAND
DISPOSAL OF RADIOACTIVE WASTE

m 40. The authority citation for part 61
continues to read as follows:

Authority: Atomic Energy Act secs. 53, 57,
62, 63, 65, 81, 161, 181, 182, 183, 223, 234
(42 U.S.C. 2073, 2077, 2092, 2093, 2095,
2111, 2201, 2231, 2232, 2233, 2273, 2282);
Energy Reorganization Act secs. 201, 202,
206 (42 U.S.C. 5841, 5842, 5846); sec. 211,
Pub. L. 95-601, sec. 10, as amended by Pub.
L. 102—-486, sec. 2902 (42 U.S.C. 5851). Pub.
L. 95-601, sec. 10, 14, 92 Stat. 2951, 2953 (42
U.S.C. 2021a, 5851); Government Paperwork
Elimination Act sec. 1704 (44 U.S.C. 3504
note); Energy Policy Act of 2005, sec. 651(e),
Pub. L. 109-58, 119 Stat. 806—810 (42 U.S.C.
2014, 2021, 2021b, 2111).

m 41.In §61.9, revise paragraph (e)(2) to
read as follows:

§61.9 Employee protection.
* * * * *

(e] R

(2) Copies of NRC Form 3 can be
obtained by writing to the Regional
Administrator of the appropriate U.S.
Nuclear Regulatory Commission
Regional Office listed in appendix D to
part 20 of this chapter, via email to
Forms.Resource@nrc.gov, or by visiting
the NRC’s online library at http://
www.nrec.gov/reading-rm/doc-

collections/forms/.
* * * * *

PART 63—DISPOSAL OF HIGH-LEVEL
RADIOACTIVE WASTES IN A
GEOLOGIC REPOSITORY AT YUCCA
MOUNTAIN, NEVADA

m 42. The authority citation for part 63
continues to read as follows:

Authority: Atomic Energy Act secs. 51, 53,
62, 63, 65, 81, 161, 182, 183 (42 U.S.C. 2071,
2073, 2092, 2093, 2095, 2111, 2201, 2232,
2233); Energy Reorganization Act secs. 201,
202, 206, 211 (42 U.S.C. 5841, 5842, 5846,
5851); sec 14, Pub. L. 95-601 (42 U.S.C.
2021a); National Environmental Policy Act
sec. 102 (42 U.S.C. 4332); Nuclear Waste
Policy Act secs. 114, 117, 121 (42 U.S.C.
10134, 10137, 10141); sec. 1704, 112 Stat.
2750 (44 U.S.C. 3504 note); Energy Policy Act
of 2005, Pub. L. 109-58, 119 Stat. 594 (2005).

m 43.1In § 63.9, revise paragraph (e)(2) to
read as follows:

§63.9 Employee protection.

(e] R

(2) Copies of NRC Form 3 may be
obtained by writing to the Regional
Administrator of the appropriate U.S.
Nuclear Regulatory Commission
Regional Office listed in appendix D to
part 20 of this chapter, via email to
Forms.Resource@nrc.gov, or by visiting
the NRC’s online library at http://

www.nre.gov/reading-rm/doc-

collections/forms/.
* * * * *

PART 70—DOMESTIC LICENSING OF
SPECIAL NUCLEAR MATERIAL

m 44. The authority citation for part 70
continues to read as follows:

Authority: Atomic Energy Act secs. 51, 53,
161, 182, 183, 193, 223, 234 (42 U.S.C. 2071,
2073, 2201, 2232, 2233, 2243, 2273, 2282,
22971); secs. 201, 202, 204, 206, 211 (42
U.S.C. 5841, 5842, 5845, 5846, 5851);
Government Paperwork Elimination Act sec.
1704 (44 U.S.C. 3504 note); Energy Policy Act
of 2005, Pub. L. 109-58, 119 Stat. 194 (2005).

Sections 70.1(c) and 70.20a(b) also issued
under secs. 135, 141, Pub. L. 97-425, 96 Stat.
2232, 2241 (42 U.S.C. 10155, 10161).

Section 70.21(g) also issued under Atomic
Energy Act sec. 122 (42 U.S.C. 2152).

Section 70.31 also issued under Atomic
Energy Act sec. 57(d) (42 U.S.C. 2077(d)).

Sections 70.36 and 70.44 also issued under
Atomic Energy Act sec. 184 (42 U.S.C. 2234).

Section 70.81 also issued under Atomic
Energy Act secs. 186, 187 (42 U.S.C. 2236,
2237).

Section 70.82 also issued under Atomic
Energy Act sec. 108 (42 U.S.C. 2138).

m 45.In § 70.7, revise paragraph (e)(3) to
read as follows:

§70.7 Employee protection.

* * * * *

(e) * x %

(3) Copies of NRC Form 3 may be
obtained by writing to the Regional
Administrator of the appropriate U.S.
Nuclear Regulatory Commission
Regional Office listed in appendix D to
part 20 of this chapter, via email to
Forms.Resource@nrc.gov, or by visiting
the NRC’s online library at http://
www.nrc.gov/reading-rm/doc-

collections/forms/.
* * * * *

PART 71—PACKAGING AND
TRANSPORTATION OF RADIOACTIVE
MATERIAL

m 46. The authority citation for part 71
continues to read as follows:

Authority: Atomic Energy Act secs. 53, 57,
62, 63, 81, 161, 182, 183, 223, 234, 1701 (42
U.S.C. 2073, 2077, 2092, 2093, 2111, 2201,
2232, 2233, 2273, 2282, 2297f); Energy
Reorganization Act secs. 201, 202, 206, 211
(42 U.S.C. 5841, 5842, 5846, 5851); Nuclear
Waste Policy Act sec. 180 (42 U.S.C. 10175);
Government Paperwork Elimination Act sec.
1704 (44 U.S.C. 3504 note); Energy Policy Act
of 2005, Pub. L. 109-58, 119 Stat. 594 (2005).

Section 71.97 also issued under sec. 301,
Pub. L. 96-295, 94 Stat. 789-790.

m 47.In § 71.9, revise paragraph (e)(2) to
read as follows:
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§71.9 Employee protection.
* * * * *

(e) * x %

(2) Copies of NRC Form 3 may be
obtained by writing to the Regional
Administrator of the appropriate U.S.
Nuclear Regulatory Commission
Regional Office listed in Appendix D to
Part 20 of this chapter, via email to
Forms.Resource@nrc.gov, or by visiting
the NRC’s online library at http://
www.nrc.gov/reading-rm/doc-

collections/forms/.
* * * * *

PART 72—LICENSING
REQUIREMENTS FOR THE
INDEPENDENT STORAGE OF SPENT
NUCLEAR FUEL, HIGH-LEVEL
RADIOACTIVE WASTE AND
REACTOR-RELATED GREATER THAN
CLASS C WASTE

m 48. The authority citation for part 72
continues to read as follows:

Authority: Atomic Energy Act secs. 51, 53,
57,62, 63, 65, 69, 81, 161, 182, 183, 184, 186,
187, 189, 223, 234, 274 (42 U.S.C. 2071, 2073,
2077, 2092, 2093, 2095, 2099, 2111, 2201,
2232, 2233, 2234, 2236, 2237, 2239, 2273,
2282, 2021); Energy Reorganization Act secs.
201, 202, 206, 211 (42 U.S.C. 5841, 5842,
5846, 5851); National Environmental Policy

148 (42 U.S.C. 10151, 10152, 10153, 10155,
10157, 10161, 10168); Government
Paperwork Elimination Act sec. 1704 (44
U.S.C. 3504 note); Energy Policy Act of 2005,
Pub. L. 109-58, 119 Stat. 788 (2005).

Section 72.44(g) also issued under Nuclear
Waste Policy Act secs. 142(b) and 148(c), (d)
(42 U.S.C. 10162(b), 10168(c), (d)). Section
72.46 also issued under Atomic Energy Act
sec. 189 (42 U.S.C. 2239); Nuclear Waste
Policy Act sec. 134 (42 U.S.C. 10154). Section
72.96(d) also issued under Nuclear Waste
Policy Act sec. 145(g) (42 U.S.C. 10165(g)).
Subpart J also issued under Nuclear Waste
Policy Act secs. 117(a), 141(h) (42 U.S.C.
10137(a), 10161(h)). Subpart K also issued
under Nuclear Waste Policy Act sec. 218(a)
(42 U.S.C. 10198).

m 49.In § 72.10, revise paragraph (e)(2)
to read as follows:

§72.10 Employee protection.

* * * * *

(e] R

(2) Copies of NRC Form 3 may be
obtained by writing to the Regional
Administrator of the appropriate U.S.
Nuclear Regulatory Commission
Regional Office listed in appendix D to
part 20 of this chapter, via email to
Forms.Resource@nrc.gov, or by visiting
the NRC’s online library at http://
www.nre.gov/reading-rm/doc-

§72.214 [Amended]

m 50. Amend § 72.214 by removing
Certificates of Compliance 1000, 1002,
1003, and 1005.

PART 73—PHYSICAL PROTECTION OF
PLANTS AND MATERIALS

m 51. Revise the authority citation for
part 73 to read as follows:

Authority: Atomic Energy Act secs. 53,
147,161, 223, 234, 1701 (42 U.S.C. 2073,
2167, 2169, 2201, 2282, 22971, 2210(e));
Energy Reorganization Act sec. 201, 204 (42
U.S.C. 5841, 5844); Government Paperwork
Elimination Act sec. 1704, 112 Stat. 2750 (44
U.S.C. 3504 note); Energy Policy Act of 2005,
Pub. L. 109-58, 119 Stat. 594 (2005).

Section 73.1 also issued under Nuclear
Waste Policy Act secs. 135, 141 (42 U.S.C.
10155, 10161).

Section 73.37(b)(2) also issued under sec.
301, Pub. L. 96-295, 94 Stat. 789 (42 U.S.C.
5841 note).

m 52. In appendix A, revise the first
column of the entries for Region I and
Region IV to read as follows:

Appendix A to Part 73—U.S. Nuclear
Regulatory Commission Offices and

Act sec. 102 (42 U.S.C. 4332); Nuclear Waste  collections/forms/. Classified Mailing Addresses
Policy Act secs. 131, 132, 133, 135, 137, 141, * * * * *
Telephone .
Address (24 hour) Email
Region II: Alabama, Florida, Georgia, Kentucky, North Carolina, Puerto * * *
Rico, South Carolina, Tennessee, Virginia, Virgin Islands, and West
Virginia.

Region IV: Alaska, Arizona, Arkansas, California, Colorado, Hawaii,

Idaho, Kansas, Louisiana, Mississippi, Montana, Nebraska, Nevada,
New Mexico, North Dakota, Oklahoma, Oregon, South Dakota,
Texas, Utah, Washington, Wyoming, and the U.S. territories and

possessions in the Pacific.

* * * * *

m 53. In appendix C, revise the heading
to read as follows:

Appendix C to Part 73—Licensee
Safeguards Contingency Plans

* * * * *

PART 76—CERTIFICATION OF
GASEOUS DIFFUSION PLANTS

m 54. The authority citation for part 76
continues to read as follows:

Authority: Atomic Energy Act secs. 161,
223, 234,1312, 1701 (42 U.S.C. 2201, 2273,
2282, 2297b—-11, 22971); Energy
Reorganization Act secs. 201, 204, 206, 211
(42 U.S.C. 5841, 5842, 5846, 5851);

Government Paperwork Elimination Act sec.
1704 (44 U.S.C. 3504 note); Energy Policy Act
of 2005, Pub. L. 109-58, 119 Stat. 549 (2005).

Sec. 76.22 is also issued under Atomic
Energy Act sec. 193(f) (42 U.S.C. 2243(f)).

Sec. 76.35(j) also issued under Atomic
Energy Act sec. 122 (42 U.S.C. 2152).

m 55.In § 76.7, revise paragraph (e)(3) to
read as follows:

§76.7 Employee protection.

(e R

(3) Copies of NRC Form 3 may be
obtained by writing to the NRC Region
III Office listed in appendix D to part 20
of this chapter, via email to
Forms.Resource@nrc.gov, or by visiting

the NRC’s online library at http://
www.nrc.gov/reading-rm/doc-
collections/forms/.

* * * * *

Dated at Rockville, Maryland, this 4th day
of November, 2014.

For the Nuclear Regulatory Commission.
Cindy Bladey,

Chief, Rules, Announcements, and Directives
Branch, Division of Administrative Services,
Office of Administration.

[FR Doc. 2014-26595 Filed 11-7-14; 8:45 am]
BILLING CODE 7590-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 145

[Docket No. FAA-2006-26408, Amdt. No.
145-30A]

RIN 2120-AJ61

Repair Stations

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: The Federal Aviation
Administration (FAA) is correcting a
final rule published in the Federal
Register on August 12, 2014, (79 FR
46974). In that rule, the FAA removed

a word to address what the agency
perceived to be a previous oversight.
After publication, and based on
information in a petition for rulemaking,
the FAA realized that the word should
remain. Since the final rule’s changes do
not become effective until November 10,
2014, this correction will ensure that the
word remains in the regulation.

DATES: Effective November 10, 2014.

FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this
action, contact Susan Traugott, Repair
Station Branch (AFS—340), Federal
Aviation Administration, 800
Independence Avenue SW., Washington
DC, 20591; telephone (214) 277-8534;
email Susan.M.Traugott@faa.gov. For
legal questions concerning this action,
contact Edmund Averman, Office of the
Chief Counsel (AGC-210), Federal
Aviation Administration, 800
Independence Avenue SW.,
Washington, DC20591; telephone (202)
267-3147; email Ed.Averman@faa.gov.

SUPPLEMENTARY INFORMATION:

Background

On August 12, 2014, the FAA
published a final rule entitled “Repair
Stations,” (79 FR 46974). In that rule,
among other things, the agency stated it
was making a correction to § 145.221(a)
to remove what it said was the
“erroneous insertion of the word
‘serious’ when addressing the service
difficulty reporting requirements from
any failure, malfunction, or defect.” We
noted that the word ““serious” was
removed through notice and comment
rulemaking in a 2001 final rule entitled
“Repair Stations,” (66 FR 41088; August
6, 2001). We stated that the word
“serious”” had been “inadvertently
inserted by a separate final rule entitled
‘Service Difficulty Reports,” (65 FR
56191, September 15, 2000).”

The agency erred when it stated that
the September 15, 2000 final rule
erroneously inserted the word “serious”
in the repair station rules for service
difficulty reporting. The 2000 rule did
not insert the word “‘serious”—it simply
retained it in the predecessor defect
reporting regulations that the agency
was amending for unrelated purposes.
Those rules had limited the types of
reports required to only those involving
defects that were “serious” since at least
1964. In the 2001 amendments, the
agency inadvertently omitted the word
“serious” in new § 145.221(a). (66 FR
41088; August 6, 2001). The agency
restored the term in 2003 correctly,
noting that “it was not the FAA’s intent
to require repair stations to report all
failures, malfunctions, and defects.”
“Repair Stations: Service Difficulty
Reporting,” (68 FR 75380; December.
30, 2003).

On September 22, 2014, eight
aviation-related organizations jointly
filed a petition for rulemaking with the
FAA (Docket No. FAA-2014-0767).
Petitioners included: Aeronautical
Repair Station Association, Aerospace
Industries Association, Aircraft
Electronics Association, Airlines for
America, Cargo Airline Association,
General Aviation Manufacturers
Association, National Air Carrier
Association, and National Air
Transportation Association
(collectively, the “‘Petitioners”). The
Petitioners stated that the FAA erred in
removing the word “‘serious” from
§ 145.221(a). While acknowledging the
above-referenced changes cited by the
FAA in the 2014 final rule, the
Petitioners further noted that the word
“serious” was deliberately and correctly
reinserted in a December 30, 2003 final
rule (68 FR 75381).

After reviewing the 2003 final rule,
the FAA agrees with the Petitioners and
is instructing the Federal Register not to
remove the word “serious” in
§145.221(a).

In FR rule document 2014-18938,
appearing on page 46971 in the Federal
Register of Tuesday, August 12, 2014,
the following correction is made:

§145.221 [Corrected]

1. On page 46985, in the first column,
in § 145.221, paragraph (a), add the
word ‘‘serious” before the phrase
“failure, malfunction, or defect of an
article.”

Issued under authority of 49 U.S.C. 106(f),
44701(a), and 44707 in Washington, DC, on
November 4, 2014.

Lirio Liu

Director, Office of Rulemaking.

[FR Doc. 2014-26590 Filed 11-7-14; 8:45 am]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 232 and 249

[Release Nos. 33-9638A; 34-72982A; File
No. S7-08-10]

RIN 3235-AK37

Asset-Backed Securities Disclosure
and Registration; Correction

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule; correction.

SUMMARY: We are making technical
corrections to rules that were published
in the Federal Register on September
24,2014 (79 FR 57184). The
Commission adopted revisions to
Regulation AB and other rules
governing the offering process,
disclosure, and reporting for asset-
backed securities.

DATES: Effective November 24, 2014.

FOR FURTHER INFORMATION CONTACT: M.
Hughes Bates, Attorney-Advisor, at
(202) 551-3850; Division of Corporation
Finance, Securities and Exchange
Commission, 100 F Street NE.,
Washington, DC 20549-3628.
SUPPLEMENTARY INFORMATION: In FR Doc.
2014-21375, published in the Federal
Register on Wednesday, September 24,
2014 (79 FR 57184), the following
corrections are made:

§232.101

m 1. On page 57332, in the first column,
19th line, amendment 39.b, the
instruction “Adding paragraph
(a)(1)(xiv)” is corrected to read ‘“Adding
paragraph (a)(1)(xv)”.

m 2. On page 57332, in the first column,
35th line, paragraph designation “(xiv)”
is corrected to read “(xv)”.

PART 249—[CORRECTED]

[Corrected]

m 3. On page 57344, in the third column,
17th line, amendment 62.a is removed
and amendments 62.b and 62.c are
redesignated as amendments 62.a and
62.b, respectively.

m 4. On page 57345, in the first column,
21st line, amendment 63.a is removed
and the remaining amendment is
redesignated as amendment 63.
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m 5. On page 57345, in the first column,
57th line, amendment 64.c is removed
and amendments 64.d, 64.e, 64.f, 64.g,
64.h, and 64.i are redesignated as
amendments 64.c, 64.d, 64.e, 64.f, 64.g,
and 64.h, respectively.

Dated: November 3, 2014
Brent J. Fields,
Secretary.
[FR Doc. 2014-26504 Filed 11-7-14; 8:45 am]
BILLING CODE 8011-01-P

DEPARTMENT OF STATE

22 CFR Parts 121, 123, 125, and 126
RIN 1400-AD33

[Public Notice: 8942]

Amendment to the International Traffic

in Arms Regulations: Revision of U.S.
Munitions List Category XV; Correction

AGENCY: Department of State.
ACTION: Final rule, correction.

SUMMARY: On May 24, 2013, the
Department of State published a rule (78
FR 31444) proposing to amend the
International Traffic in Arms
Regulations (ITAR) by revising Category
XV of the U.S Munitions List (USML) as
part of the President’s Export Control
Reform (ECR) effort. After review of
comments to the proposed rule, on May
13, 2014, the Department published an
interim final rule that allowed a final
comment period until June 27, 2014.
The Department is now making final the
interim final rule and correcting the
interim final rule that appeared in the
Federal Register of May 13, 2014.
DATES: This rule is effective November
10, 2014.

FOR FURTHER INFORMATION CONTACT: Mr.
C. Edward Peartree, Director, Office of
Defense Trade Controls Policy,
Department of State, telephone (202)
663—2792; email
DDTCResponseTeam@state.gov. ATTN:
Regulatory Change, Category XV Final
Rule.

SUPPLEMENTARY INFORMATION: The
Department provides the following
modification and corrections to the rule,
“Amendment to the International
Traffic in Arms Regulations: Revision of
U.S. Munitions List Category XV,”
published on May 13, 2014, and
effective on November 10, 2014 (79 FR
27180).

The changes in this rule are meant to
clarify the regulation by revising certain
text and providing conforming updates
to Supplement No. 1 to part 126, taking
into account revisions made to the
USML categories in the rule published

on May 13, 2014. Additionally,
supplement No. 1 to part 126 is
amended by adding a note regarding the
use of the exemptions for transactions
that require congressional notification
(Note 17) due to confusion as to when
the exemptions may be used in
furtherance of properly notified
agreements.

Pursuant to ECR, the Department of
Commerce has been publishing
revisions to the Export Administration
Regulations, including various revisions
to the Commerce Control List (CCL).
Revision of the USML and CCL are
coordinated so there is uninterrupted
regulatory coverage for items moving
from the jurisdiction of the Department
of State to that of the Department of
Commerce. The Department of
Commerce’s companion to this notice
(see “Revisions to the Export
Administration Regulations: Control of
Spacecraft Systems and Related Items
That the President Determines No
Longer Warrant Control Under the
United States Munitions List,” 79 FR
27418) is also published in this edition
of the Federal Register.

The following modifications and
corrections are made to the rule, FR
Doc. 2014-10806, published on May 13,
2014 (79 FR 27180):

PART 121 [CORRECTED]
§121.1 [Corrected]

m 1A. On page 27185, in the third
column, in amendatory instruction 4,
add “‘paragraph (d)(1) of U.S. Munitions
List Category XIII,” before “‘paragraph (i)
of U.S. Munitions List Category IV”.

m 1B. On page 27185, in the third
column, in Category IV, paragraph (i),
“enumerated” is removed and
“described” is added in its place and on
page 27186 in the first column, in
Category IV, paragraph (i), “‘to a foreign
person’ is added following “(including
training)” in two places.

m 2. On page 27186, in the first column,
before Category XV the following is
added:

Category XIII—Materials and
Miscellaneous Articles

* * * * *

(d) Materials, as follows:

*(1) Ablative materials fabricated or
semi-fabricated from advanced
composites (e.g., silica, graphite, carbon,
carbon/carbon, and boron filaments)
specially designed for the articles in
USML Category IV or XV (MT if usable
for nozzles, re-entry vehicles, nose tips,
or nozzle flaps usable in rockets, space
launch vehicles (SLVs), or missiles

capable of achieving a range greater than
or equal to 300 km); or

* * * * *

m 3. On page 27186, in the second
column, in Category XV, paragraph
(a)(10), “assembly” is removed and
“surveillance, assembly, repair,” is
added in its place.

m 4. On page 27186, in the second
column, in Category XV, paragraph
(a)(11), “[Reserved]” is removed and
“Provide for sub-orbital or in-space
human habitation and have integrated
propulsion other than that required for
attitude control;” is added in its place.

m 5. On page 27186, in the second
column, in Category XV, paragraph
(a)(12) is removed and ‘““That are not
commercial communications satellites
and that have integrated propulsion
other than for attitude control or
achieving initial orbit;” is added in its
place.

m 6. On page 27187, in the first column,
in Category XV, Note to paragraph (c) is
retitled “Note to paragraph (c)(3)”, it is
moved to below paragraph (c)(3), and
“Articles do not become subject to the
EAR until integrated into the item
subject to the EAR. Export, reexport,
retransfer, or temporary import of, and
technical data and defense services
directly related to, defense articles
intended to be integrated remain subject
to the ITAR.” is added to the end.

m 7. On page 27187, in the second
column, in Category XV:

m a. In paragraph (e)(11)(ii) “or” is
removed;

m b. In paragraph (e)(11)(iii), “)” is
added before the semi-colon and “or” is
added after the semi-colon; and

m c. Paragraph (e)(11)(iv) is added
reading “(iv) Plasma based propulsion
systems;”

m 8. On page 27187, in the third column,
in Category XV, Note 2 to paragraph
(e)(18), “XXXX XX is removed and
“May 13” is added in its place.

m 9. On page 27188, in the first column,
in Category XV, Note 2 to paragraph (e),
“Articles do not become subject to the
EAR until integrated into the item
subject to the EAR. Export, reexport,
retransfer, or temporary import of, and
technical data and defense services
directly related to defense articles
intended to be integrated remain subject
to the ITAR.” is added to the end.

m 10. On page 27188, in the second
column, in Category XV, paragraph (f),
“enumerated” is removed and
“described” is added in its place.

m 11. On page 27188, in the second
column, in Category XV, Note 1 to
paragraph (f):
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m a. The word ““certain” is added before
the second instance of ‘““technical data’’;
m b. The word “enumerated” is removed
and “described” is added in its place;
and

m c. The word “includes’ is removed
and “only applies to” is added in its
place.

PART 123 [CORRECTED]

m 12. On page 27189, in the first
column, before Part 124—
AGREEMENTS, OFF-SHORE
PROCUREMENT, AND OTHER
DEFENSE SERVICES add the following
amendments:

PART 123—LICENSES FOR THE
EXPORT AND TEMPORARY IMPORT
OF DEFENSE ARTICLES

m 5. The authority citation for part 123
continues to read as follows:

Authority: Secs. 2, 38, and 71, 90, 90 Stat.
744 (22 U.S.C. 2752, 2778, 2797); 22 U.S.C.
2753; 22 U.S.C. 2651a; 22 U.S.C. 2776; Pub.
L. 105-261, 112 Stat. 1920; Sec 1205(a), Pub.
L. 107-228; Section 1261, Pub. L. 112-239;
E.O. 13637, 78 FR 16129.

m 6. Section 123.16 is amended by
removing and reserving paragraph

(b)(10).
m 7. Section 123.20 is amended by

revising paragraph (a) to read as follows:

§123.20 Nuclear-related controls.

(a) The provisions of this subchapter
do not apply to articles, technical data,
or services in Category VI, Category XV,
Category XVI, or Category XX of §121.1
of this subchapter to the extent that
exports of such articles, technical data,
or services are controlled by the
Department of Energy or the Nuclear
Regulatory Commission pursuant to the
Atomic Energy Act of 1954, as amended,
and the Nuclear Non-Proliferation Act
of 1978, as amended, or is a government
transfer authorized pursuant to these
Acts. For Department of Commerce
controls, see 15 CFR 742.3 and 744.2,
administered pursuant to Section 309(c)
of the Nuclear Nonproliferation Act of
1978, as amended (42 U.S.C. 2139a(c)),
and 15 CFR 744.5, which are not subject
to this subchapter.

* * * * *

PART 125 [CORRECTED]

m 13. On page 27189, in the second
column, before the signature, add the
following amendments:

PART 125—LICENSES FOR THE
EXPORT OF TECHNICAL DATA AND
CLASSIFIED DEFENSE ARTICLES

m 9. The authority citation for part 123
continues to read as follows:

Authority: Secs. 2 and 38, 90, 90 Stat. 744
(22 U.S.C. 2752, 2778); 22 U.S.C. 2651a; E.O.
13637, 78 FR 16129.

m 10. Section 125.4 is amended by
removing and reserving paragraph (d).

PART 126 [CORRECTED]

m 14. On page 27189, in the second
column, before the signature, add the
following amendments:

PART 126—GENERAL POLICIES AND
PROVISIONS

m 11. The authority citation for part 126
continues to read as follows:

Authority: Secs. 2, 38, 40, 42, and 71, Pub.
L. 90-629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2780, 2791, and 2797); 22 U.S.C. 2651a; 22
U.S.C. 287¢; E.O. 12918, 59 FR 28205; 3 CFR,
1994 Comp., p. 899; Sec. 1225, Pub. L. 108—
375; Sec. 7089, Pub. L. 111-117; Pub. L. 111—
266; Sections 7045 and 7046, Pub. L. 112-74;
E.O. 13637, 78 FR 16129.

m 12. Supplement No. 1 to part 126 is
revised to read as follows:

Supplement No. 1*

*An “X” in the chart indicates that
the item is excluded from use under the
exemption referenced in the top of the
column. An item excluded in any one
row is excluded regardless of whether
other rows may contain a description
that would include the item.

USML Category

Exclusion

(CA) (AS) (UK)
§1265 | §126.16 | §126.17

Annex.

Classified defense articles and services. See Note 1
Defense articles listed in the Missile Technology Control Regime (MTCR) X X

U.S. origin defense articles and services used for marketing purposes and
not previously licensed for export in accordance with this subchapter.
Defense services for or technical data related to defense articles identified X
in this supplement as excluded from the Canadian exemption.
Any transaction involving the export of defense articles and services for X
which congressional notification is required in accordance with § 123.15
and § 124.11 of this subchapter. See Note 17.
U.S. origin defense articles and services specific to developmental systems
that have not obtained written Milestone B approval from the U.S. De-
partment of Defense milestone approval authority, unless such export is
pursuant to a written solicitation or contract issued or awarded by the
U.S. Department of Defense for an end-use identified in paragraph
(e)(1), (e)(2), or (e)(4) of §126.16 or §126.17 of this subchapter and is
consistent with other exclusions of this supplement.
Nuclear weapons strategic delivery systems and all components, parts, ac- X
cessories, and attachments specifically designed for such systems and
associated equipment.
Defense articles and services specific to the existence or method of com-
pliance with anti-tamper measures, where such measures are readily
identifiable, made at originating Government direction.
Defense articles and services specific to reduced observables or counter
low observables in any part of the spectrum. See Note 2.
Defense articles and services specific to sensor fusion beyond that re-
quired for display or identification correlation. See Note 3.
Defense articles and services specific to the automatic target acquisition or
recognition and cueing of multiple autonomous unmanned systems.
Nuclear power generating equipment or propulsion equipment (e.g., nu-
clear reactors), specifically designed for military use and components
therefor, specifically designed for military use. See also § 123.20 of this
subchapter.

X X

X X

x
X X X X
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USML Category

Exclusion

(CA)
§126.5

V(a)(23)

Libraries (parametric technical databases) specially designed for military
use with equipment controlled on the USML. See Note 13.

Defense services or technical data specific to applied research as defined
in §125.4(c)(3) of this subchapter, design methodology as defined in
§125.4(c)(4) of this subchapter, engineering analysis as defined in
§125.4(c)(5) of this subchapter, or manufacturing know-how as defined
in § 125.4(c)(6) of this subchapter. See Note 12.

Defense services other than those required to prepare a quote or bid pro-
posal in response to a written request from a department or agency of
the United States Federal Government or from a Canadian Federal, Pro-
vincial, or Territorial Government; or defense services other than those
required to produce, design, assemble, maintain or service a defense ar-
ticle for use by a registered U.S. company, or a U.S. Federal Govern-
ment Program, or for end-use in a Canadian Federal, Provincial, or Ter-
ritorial Government Program. See Note 14.

Firearms, close assault weapons, and combat shotguns

Software source code related to USML Category li(c), ll(d), or II(i). See
Note 4.

Manufacturing know-how related to USML Category lI(d). See Note 5

Ammunition for firearms, close assault weapons, and combat shotguns list-
ed in USML Category I.

Defense articles and services specific to ammunition and fuse setting de-
vices for guns and armament controlled in USML Category II.

Manufacturing know-how related to USML Category Ill(d)(1) or 1li(d)(2) and
their specially designed components. See Note 5.

Software source code related to USML Category llI(d)(1) or Illi(d)(2). See
Note 4.

Defense articles and services specific to man-portable air defense systems
(MANPADS). See Note 6.

Defense articles and services specific to rockets, designed or modified for
non-military applications that do not have a range of 300 km (i.e., not
controlled on the MTCR Annex).

Defense articles and services specific to torpedoes .........ccccvevvieeevciieeennnen.

Defense articles and services specific to anti-personnel landmines. See
Note 15.

Defense articles and services specific to cluster munitions .............cccceveee

Software source code related to USML Category IV(a), IV(b), IV(c), or
IV(g). See Note 4.

Manufacturing know-how related to USML Category [V(a), IV(b), 1V(d), or
IV(g) and their specially designed components. See Note 5.

The following energetic materials and related substances: ...........c.cccoceue.

a. TATB (triaminotrinitrobenzene) (CAS 3058-38-6);

b. Explosives controlled in USML Category V(a)(38);

c. lron powder (CAS 7439-89-6) with particle size of 3 micrometers or
less produced by reduction of iron oxide with hydrogen;.

d. BOBBA-8 (bis(2-methylaziridinyl)2-(2-hydroxypropanoxy) propylamino
phosphine oxide), and other MAPO derivatives;.

e. N-methyl-p-nitroaniline (CAS 100-15-2); or

f. Trinitrophenylmethylnitramine (tetryl) (CAS 479-45-8)

ANF or ANAzF as described in USML Category V(a)(13)(iii) and (iv)

Difluoraminated derivative of RDX as described in USML Category
V(a)(23)(iii).

Pyrotechnics and pyrophorics specifically formulated for military purposes
to enhance or control radiated energy in any part of the IR spectrum.

Bis-2, 2-dinitropropylnitrate (BDNPN) ........cccoooiiiiiiiiiieerieeeee e

Developmental explosives, propellants, pyrotechnics, fuels, oxidizers, bind-
ers, additives, or precursors therefor, funded by the Department of De-
fense via contract or other funding authorization in accordance with
notes 1 to 3 for USML Category V(i). This exclusion does not apply if
such export is pursuant to a written solicitation or contract issued or
awarded by the U.S. Department of Defense for an end-use identified in
paragraph (e)(1), (e)(2), or (e)(4) of §126.16 or §126.17 of this sub-
chapter and is consistent with other exclusions of this supplement.

Defense articles and services specific to cryogenic equipment, and spe-
cially designed components or accessories therefor, specially designed
or configured to be installed in a vehicle for military ground, marine, air-
borne or space applications, capable of operating while in motion and of
producing or maintaining temperatures below 103 K (—170 °C).

X X X X

xX X
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USML Category

Exclusion

(CA)
§126.5

(AS)
§126.16

(UK)
§126.17

Defense articles and services specific to superconductive electrical equip-
ment (rotating machinery and transformers) specially designed or config-
ured to be installed in a vehicle for military ground, marine, airborne, or
space applications and capable of operating while in motion. This, how-
ever, does not include direct current hybrid homopolar generators which
have single-pole normal metal armatures that rotate in a magnetic field
produced by superconducting windings, provided those windings are the
only superconducting component in the generator.

Defense articles and services specific to naval technology and systems re-
lating to acoustic spectrum control and awareness. See Note 10.

Nuclear pOWEred VESSEIS ........ccoiiiiiiiiiiiiiieiee et

Defense articles and services specific to naval nuclear propulsion equip-
ment. See Note 7.

Software source code related to USML Category Vi(a) or Vl(c). See Note 4

Defense articles and services specific to cryogenic equipment, and spe-
cially designed components or accessories therefor, specially designed
or configured to be installed in a vehicle for military ground, marine, air-
borne or space applications, capable of operating while in motion and of
producing or maintaining temperatures below 103 K (—170 °C).

Defense articles and services specific to superconductive electrical equip-
ment (rotating machinery and transformers) specially designed or config-
ured to be installed in a vehicle for military ground, marine, airborne, or
space applications and capable of operating while in motion. This, how-
ever, does not include direct current hybrid homopolar generators which
have single-pole normal metal armatures that rotate in a magnetic field
produced by superconducting windings, provided those windings are the
only superconducting component in the generator.

Defense articles and services specific to cryogenic equipment, and spe-
cially designed components and accessories therefor, specially designed
or configured to be installed in a vehicle for military ground, marine, air-
borne or space applications, capable of operating while in motion and of
producing or maintaining temperatures below 103 K (—170 °C).

Defense articles and services specific to superconductive electrical equip-
ment (rotating machinery and transformers) specially designed or config-
ured to be installed in a vehicle for military ground, marine, airborne, or
space applications and capable of operating while in motion. This, how-
ever, does not include direct current hybrid homopolar generators which
have single-pole normal metal armatures that rotate in a magnetic field
produced by superconducting windings, provided those windings are the
only superconducting component in the generator.

All USML Category VIII(2) HEMS ...cc.eviiiiiiiiieeiee e

Developmental aircraft parts, components, accessories, and attachments
identified in USML Category VIII(f).

Manufacturing know-how related to USML Category Vlli(a) or Vlli(e), and
specially designed parts or components therefor. See Note 5.

Software source code related to USML Category Vlli(a) or Vlli(e). See
Note 4.

Training or simulation equipment for Man Portable Air Defense Systems
(MANPADS). See Note 6.

Software source code related to USML Category 1X(a) or IX(b). See Note 4

Software that is both specifically designed or modified for military use and
specifically designed or modified for modeling or simulating military oper-
ational scenarios.

Manufacturing know-how related to USML Category X(a)(1) or X(a)(2), and
specially designed components therefor. See Note 5.

Defense articles and services specific to countermeasures and counter-
countermeasures. See Note 9.

High Frequency and Phased Array Microwave Radar systems, with capa-
bilities such as search, acquisition, tracking, moving target indication,
and imaging radar systems. See Note 16.

Defense articles and services specific to naval technology and systems re-
lating to acoustic spectrum control and awareness. See Note 10.

Defense articles and services specific to USML Category XI (b) (e.g., com-
munications security (COMSEC) and TEMPEST).

Software source code related to USML Category Xl(a). See Note 4 ............

Manufacturing know-how related to USML Category Xl(a)(3) or Xl(a)(4),
and specially designed components therefor. See Note 5.

Defense articles and services specific to countermeasures and counter-
countermeasures. See Note 9.

X

XX XX X
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USML Category

Exclusion

(CA)
§126.5

(AS)
§126.16

XIli(g)

Xli(h)
XI1(j)

XIV(f).

XV(e)(12)

XV(e)(10)

Defense articles and services specific to USML Category Xll(c) articles, ex-
cept any 1st- and 2nd-generation image intensification tubes and 1st-
and 2nd-generation image intensification night sighting equipment. End-
items in USML Category Xll(c) and related technical data limited to basic
operations, maintenance, and training information as authorized under
the exemption in §125.4(b)(5) of this subchapter may be exported di-
rectly to a Canadian Government entity (i.e., federal, provincial, terri-
torial, or municipal) consistent with § 126.5, other exclusions, and the
provisions of this subchapter.

Technical data or defense services for night vision equipment beyond
basic operations, maintenance, and training data. However, the AS and
UK Treaty exemptions apply when such export is pursuant to a written
solicitation or contract issued or awarded by the U.S. Department of De-
fense for an end-use identified in paragraph (e)(1), (e)(2), or (e)(4) of
§126.16 or §126.17 of this subchapter and is consistent with other ex-
clusions of this supplement.

Manufacturing know-how related to USML Category Xll(d) and specially
designed components therefor. See Note 5.

Software source code related to USML Category Xll(a), XllI(b), XlI(c), or
XIll(d). See Note 4.

Defense articles and services specific to USML Category XllI(b) (Military
Information Security Assurance Systems, cryptographic devices, soft-
ware, and components).

Carbon/carbon billets and preforms which are reinforced in three or more
dimensional planes, specifically designed, developed, modified, config-
ured or adapted for defense articles.

Defense articles and services specific to armored plate manufactured to
comply with a military standard or specification or suitable for military
use. See Note 11.

Defense articles and services related to concealment and deception equip-
ment and materials.

Energy conversion devices other than fuel cells ...........cccooiiiiiiiiniicicns

Defense articles and services related to hardware associated with the
measurement or modification of system signatures for detection of de-
fense articles as described in Note 2.

Software source code related to USML Category Xlll(a). See Note 4 ..........

Defense articles and services related to toxicological agents, including
chemical agents, biological agents, and associated equipment.

Chemical agents listed in USML Category XIV(a), (d) and (e), biological
agents and biologically derived substances in USML Category XIV(b),
and equipment listed in USML Category XIV(f) for dissemination of the
chemical agents and biological agents listed in USML Category XIV(a),
(b), (d), and (e).

Defense articles and services specific to spacecraft/satellites. However, the
Canadian exemption may be used for commercial communications sat-
ellites that have no other type of payload.

Defense articles and services specific to ground control stations for space-
craft telemetry, tracking, and control. Defense articles and services are
not excluded under this entry if they do not control the spacecraft. Re-
ceivers for receiving satellite transmissions are also not excluded under
this entry.

Defense articles and services specific to GPS/PPS security modules ..........

Defense articles controlled in USML Category XV(c) except end-items for
end-use by the Federal Government of Canada exported directly or indi-
rectly through a Canadian-registered person.

Anti-jam systems with the ability to respond to incoming interference by
adaptively reducing antenna gain (nulling) in the direction of the inter-
ference.

Antennas having any of the following:

a. Aperture (overall dimension of the radiating portions of the antenna)
greater than 30 feet;

b. All sidelobes less than or equal to —35 dB relative to the peak of the
main beam; or

c. Designed, modified, or configured to provide coverage area on the sur-
face of the earth less than 200 nautical miles in diameter, where “cov-
erage area” is defined as that area on the surface of the earth that is il-
luminated by the main beam width of the antenna (which is the angular
distance between half power points of the beam)

Propulsion systems which permit acceleration of the satellite on-orbit (i.e.,
after mission orbit injection) at rates greater than 0.1 g.

Attitude determination and control systems designed to provide spacecraft
pointing determination and control or payload pointing system control
better than 0.02 degrees per axis.
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: CA AS UK
USML Category Exclusion §(126).5 § 1(26.)16 § 1(26.)17
D,V () I All parts, components, accessories, attachments, equipment, or systems D, G N R,

for USML Category XV(a) items, except when specially designed for use
in commercial communications satellites.

XV(€) evviieeiiieeeieeee e Defense articles and services specific to spacecraft, ground control station | ................ X X
systems (only for spacecraft control as controlled in USML Category
XV(b)), subsystems, components, parts, accessories, attachments, and
associated equipment controlled in Category XV.

XV() e Technical data and defense services directly related to the other defense X X X
articles excluded from the exemptions for USML Category XV.

XVI e Defense articles and services specific to design and testing of nuclear X X X
weapons.

XVIE i, Classified articles, and technical data and defense services relating there- X X X
to, not elsewhere enumerated. See Note 1.

XV e Defense articles and services specific to directed energy weapon systems | ............... X X

XIX(e), XIX(f)(1), XIX(f)(2), Defense articles and services specific to gas turbine engine hot section | ................ X X

XIX(g). components and to Full Authority Digital Engine Control Systems

(FADEC) or Digital Electronic Engine Controls (DEEC). See Note 8.

XIX(Q) ceveveeeeieeieieeeneeee Technical data and defense services for gas turbine engine hot sections. X X X
(This does not include hardware). See Note 8.

XX Defense articles and services related to submersible vessels, oceano- X X X
graphic, and associated equipment.

XX Defense articles and services specific to naval technology and systems re- | ............... X X
lating to acoustic spectrum control and awareness. See Note 10.

XX e Defense articles specific to cryogenic equipment, and specially designed | .........cce. | cevviiiienns X

components or accessories therefor, specially designed or configured to
be installed in a vehicle for military ground, marine, airborne or space
applications, capable of operating while in motion and of producing or
maintaining temperatures below 103 K (—170 °C).

XX e Defense articles specific to superconductive electrical equipment (rotating | .......cccocees | evriiviieenns X
machinery and transformers) specially designed or configured to be in-
stalled in a vehicle for military ground, marine, airborne, or space appli-
cations and capable of operating while in motion. This, however, does
not include direct current hybrid homopolar generators that have single-
pole normal metal armatures which rotate in a magnetic field produced
by superconducting windings, provided those windings are the only
superconducting component in the generator.

Nuclear POWEIEd VESSEIS ......coiiiiiiiiiiiiiee et e e e X X X

Defense articles and services specific to naval nuclear propulsion equip- X X X
ment. See Note 7.

Defense articles and services specific to submarine combat control sys- | ............... X X
tems.

Software source code related to USML Category XX(a). See Note 4 .......... | ccceerveneene X X

Articles, and technical data and defense services relating thereto, not oth- X X X

erwise enumerated on the USML, but placed in this category by the Di-
rector, Office of Defense Trade Controls Policy.

Note 1:Classified defense articles and services are not eligible for export under the Canadian exemptions. U.S. origin articles, technical data,
and services controlled in USML Category XVII are not eligible for export under the UK Treaty exemption. U.S. origin classified defense articles
and services are not eligible for export under either the UK or AS Treaty exemptions except when being released pursuant to a U.S. Department
of Defense written request, directive, or contract that provides for the export of the defense article or service.

Note 2:The phrase “any part of the spectrum” includes radio frequency (RF), infrared (IR), electro-optical, visual, ultraviolet (UV), acoustic, and
magnetic. Defense articles related to reduced observables or counter reduced observables are defined as:

(a) Signature reduction (radio frequency (RF), infrared (IR), Electro-Optical, visual, ultraviolet (UV), acoustic, magnetic, RF emissions) of de-
fense platforms, including systems, subsystems, components, materials (including dual-purpose materials used for Electromagnetic Interference
(EM) reduction), technologies, and signature prediction, test and measurement equipment and software, and material transmissivity/reflectivity
prediction codes and optimization software.

(b) Electronically scanned array radar, high power radars, radar processing algorithms, periscope-mounted radar systems (PATRIOT), LADAR,
multistatic and IR focal plane array-based sensors, to include systems, subsystems, components, materials, and technologies.

Note 3:Defense articles and services related to sensor fusion beyond that required for display or identification correlation is defined as tech-
niques designed to automatically combine information from two or more sensors/sources for the purpose of target identification, tracking, des-
ignation, or passing of data in support of surveillance or weapons engagement. Sensor fusion involves sensors such as acoustic, infrared, electro
optical, frequency, etc. Display or identification correlation refers to the combination of target detections from multiple sources for assignment of
common target track designation.

Note 4:Software source code beyond that source code required for basic operation, maintenance, and training for programs, systems, and/or
subsystems is not eligible for use of the UK or AS Treaty exemptions, unless such export is pursuant to a written solicitation or contract issued or
awarded by the U.S. Department of Defense for an end-use identified in paragraph (e)(1), (e)(2), or (e)(4) of §126.16 or §126.17 of this sub-
chapter and is consistent with other exclusions of this supplement.

Note 5:Manufacturing know-how, as defined in § 125.4(c)(6) of this subchapter, is not eligible for use of the UK or AS Treaty exemptions, un-
less such export is pursuant to a written solicitation or contract issued or awarded by the U.S. Department of Defense for an end-use identified in
paragraph (e)(1), (e)(2), or (e)(4) of §126.16 or § 126.17 of this subchapter and is consistent with other exclusions of this supplement.

Note 6:Defense articles and services specific to Man Portable Air Defense Systems (MANPADS) includes missiles that can be used without
modification in other applications. It also includes production and test equipment and components specifically designed or modified for MANPAD
systems, as well as training equipment specifically designed or modified for MANPAD systems.
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Note 7:Naval nuclear propulsion plants includes all of USML Category VI(e). Naval nuclear propulsion information consists of technical data
that concern the design, arrangement, development, manufacture, testing, operation, administration, training, maintenance, and repair of the pro-
pulsion plants of naval nuclear-powered ships and prototypes, including the associated shipboard and shore-based nuclear support facilities. Ex-
amples of defense articles covered by this exclusion include nuclear propulsion plants and nuclear submarine technologies or systems; nuclear
powered vessels (see USML Categories VI and XX).

Note 8:A complete gas turbine engine with embedded hot section components or digital engine controls is eligible for export or transfer under
the Treaties. Technical data, other than those data required for routine external maintenance and operation, related to the hot section is not eligi-
ble for export under the Canadian exemption. Technical data, other than those data required for routine external maintenance and operation, re-
lated to the hot section or digital engine controls, as well as individual hot section parts or components are not eligible for the Treaty exemption
whether shipped separately or accompanying a complete engine. Gas turbine engine hot section exempted defense article components and
technology are combustion chambers and liners; high pressure turbine blades, vanes, disks and related cooled structure; cooled low pressure
turbine blades, vanes, disks and related cooled structure; cooled augmenters; and cooled nozzles. Examples of gas turbine engine hot section
developmental technologies are Integrated High Performance Turbine Engine Technology (IHPTET), Versatile, Affordable Advanced Turbine En-
gine (VAATE), and Ultra-Efficient Engine Technology (UEET), which are also excluded from export under the exemptions.

Note 9:Examples of countermeasures and counter-countermeasures related to defense articles not exportable under the AS or UK Treaty ex-
emptions are:

(a) IR countermeasures;

(b) Classified techniques and capabilities;

(c) Exports for precision radio frequency location that directly or indirectly supports fire control and is used for situation awareness, target iden-
tification, target acquisition, and weapons targeting and Radio Direction Finding (RDF) capabilities. Precision RF location is defined as angle of
arrival accuracy of less than five degrees (RMS) and RF emitter location of less than ten percent range error;

(d) Providing the capability to reprogram; and

(e) Acoustics (including underwater), active and passive countermeasures, and counter-countermeasures.

Note 10:Examples of defense articles covered by this exclusion include underwater acoustic vector sensors; acoustic reduction; off-board, un-
derwater, active and passive sensing, propeller/propulsor technologies; fixed mobile/floating/powered detection systems which include in-buoy
signal processing for target detection and classification; autonomous underwater vehicles capable of long endurance in ocean environments
(manned submarines excluded); automated control algorithms embedded in on-board autonomous platforms which enable (a) group behaviors
for target detection and classification, (b) adaptation to the environment or tactical situation for enhancing target detection and classification; “in-
telligent autonomy” algorithms that define the status, group (greater than 2) behaviors, and responses to detection stimuli by autonomous, under-
water vehicles; and low frequency, broad band “acoustic color,” active acoustic “fingerprint” sensing for the purpose of long range, single pass
identification of ocean bottom objects, buried or otherwise (controlled under Category USML Xl(a)(1), (a)(2), (b), (c), and (d)).

Note 11:This exclusion does not apply to the platforms (e.g., vehicles) for which the armored plates are applied. For exclusions related to the
platforms, refer to the other exclusions in this list, particularly for the category in which the platform is controlled.

The excluded defense articles include constructions of metallic or non-metallic materials or combinations thereof specially designed to provide
protection for military systems. The phrase “suitable for military use” applies to any articles or materials which have been tested to level IlIA or
above IAW NIJ standard 0108.01 or comparable national standard. This exclusion does not include military helmets, body armor, or other protec-
tive garments which may be exported IAW the terms of the AS or UK Treaty.

Note 12:Defense services or technical data specific to applied research (§ 125.4(c)(3) of this subchapter), design methodology (§ 125.4(c)(4) of
this subchapter), engineering analysis (§ 125.4(c)(5) of this subchapter), or manufacturing know-how (§ 125.4(c)(6) of this subchapter) are not eli-
gible for export under the Canadian exemptions. However, this exclusion does not include defense services or technical data specific to build-to-
print as defined in § 125.4(c)(1) of this subchapter, build/design-to-specification as defined in § 125.4(c)(2) of this subchapter, or basic research
as defined in § 125.4(c)(3) of this subchapter, or maintenance (i.e., inspection, testing, calibration or repair, including overhaul, reconditioning and
one-to-one replacement of any defective items parts or components, but excluding any modification, enhancement, upgrade or other form of al-
teration or improvement that changes the basic performance of the item) of non-excluded defense articles which may be exported subject to
other exclusions or terms of the Canadian exemptions.

Note 13:The term “libraries” (parametric technical databases) means a collection of technical information of a military nature, reference to
which may enhance the performance of military equipment or systems.

Note 14:In order to utilize the authorized defense services under the Canadian exemption, the following must be complied with:

(a) The Canadian contractor and subcontractor must certify, in writing, to the U.S. exporter that the technical data and defense services being
exported will be used only for an activity identified in Supplement No. 1 to part 126 of this subchapter and in accordance with § 126.5 of this sub-
chapter; and

(b) A written arrangement between the U.S. exporter and the Canadian recipient must:

(1) Limit delivery of the defense articles being produced directly to an identified manufacturer in the United States registered in accordance
with part 122 of this subchapter; a department or agency of the United States Federal Government; a Canadian-registered person authorized in
writing to manufacture defense articles by and for the Government of Canada; a Canadian Federal, Provincial, or Territorial Government;

(2) Pronhibit the disclosure of the technical data to any other contractor or subcontractor who is not a Canadian-registered person;

(3) Provide that any subcontract contain all the limitations of § 126.5 of this subchapter;

(4) Require that the Canadian contractor, including subcontractors, destroy or return to the U.S. exporter in the United States all of the tech-
nical data exported pursuant to the contract or purchase order upon fulfillment of the contract, unless for use by a Canadian or United States
Government entity that requires in writing the technical data be maintained. The U.S. exporter must be provided written certification that the tech-
nical data is being retained or destroyed; and

(5) Include a clause requiring that all documentation created from U.S. origin technical data contain the statement that, “This document con-
tains technical data, the use of which is restricted by the U.S. Arms Export Control Act. This data has been provided in accordance with, and is
subject to, the limitations specified in §126.5 of the International Traffic in Arms Regulations (ITAR). By accepting this data, the consignee
agrees to honor the requirements of the ITAR.”

(c) The U.S. exporter must provide the Directorate of Defense Trade Controls a semi-annual report regarding all of their on-going activities au-
thorized under § 126.5 of this subchapter. The report shall include the article(s) being produced; the end-user(s); the end-item into which the
product is to be incorporated; the intended end-use of the product; and the names and addresses of all the Canadian contractors and sub-
contractors.

Note 15:This exclusion does not apply to demining equipment in support of the clearance of landmines and unexploded ordnance for humani-
tarian purposes. As used in this exclusion, “anti-personnel landmine” means any mine placed under, on, or near the ground or other surface
area, or delivered by artillery, rocket, mortar, or similar means or dropped from an aircraft and which is designed to be detonated or exploded by
the presence, proximity, or contact of a person; any device or material which is designed, constructed, or adapted to kill or injure and which func-
tions unexpectedly when a person disturbs or approaches an apparently harmless object or performs an apparently safe act; any manually-em-
placed munition or device designed to kill, injure, or damage and which is actuated by remote control or automatically after a lapse of time.

Note 16:The radar systems described are controlled in USML Category Xl(a)(3)(i) through (v). As used in this entry, the term “systems” in-
cludes equipment, devices, software, assemblies, modules, components, practices, processes, methods, approaches, schema, frameworks, and
models.

Note 17:This exclusion does not apply to the export of defense articles previously notified to Congress pursuant to § 123.15 or § 124.11 of this
subchapter. For use of the Australian and UK exemptions for congressional notification, see § 126.16(o0) and § 126.17(0).
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Rose E. Gottemoeller,

Under Secretary, Arms Control and
International Security, Department of State.

[FR Doc. 2014-26631 Filed 11-7—14; 8:45 am]
BILLING CODE 4710-25-P

DEPARTMENT OF STATE

22 CFR Part 126

[Public Notice 8943]

RIN 1400-AD73

Amendment to the International Traffic

in Arms Regulations: Policy on
Exports to Vietham

AGENCY: Department of State.
ACTION: Final rule.

SUMMARY: The Department of State is
revising the International Traffic in
Arms Regulations (ITAR) to reflect a
change in its policy on exports to
Vietnam.

DATES: This rule is effective on
November 10, 2014.

FOR FURTHER INFORMATION CONTACT: Mr.
C. Edward Peartree, Director, Office of
Defense Trade Controls Policy,
Department of State, telephone (202)
663—2792; email
DDTCPublicComments@state.gov.
ATTN: Regulatory Change, Exports to
Vietnam.

SUPPLEMENTARY INFORMATION: The
Department has determined that is in
the best interests of U.S. foreign policy,
national security, and human rights
concerns that exports of lethal defense
articles and defense services to Vietnam
may be authorized on a case-by-case
basis when in support of maritime
security and domain awareness.

Regulatory Analysis and Notices
Administrative Procedure Act

The Department of State is of the
opinion that controlling the import and
export of defense articles and services is
a foreign affairs function of the United
States Government and that rules
implementing this function are exempt
from sections 553 (rulemaking) and 554
(adjudications) of the Administrative
Procedure Act (APA), pursuant to 5
U.S.C. 553(a)(1). Since the Department
is of the opinion that this rule is exempt
from 5 U.S.C 553, it is the view of the
Department that the provisions of
Section 553(d) do not apply to this
rulemaking. Therefore, this rule is
effective upon publication. The
Department also finds that, given the
national security issues surrounding
U.S. policy toward Vietnam, notice and
public procedure on this rule would be

impracticable, unnecessary, or contrary
to the public interest; for this reason, the
rule is effective upon publication.

Regulatory Flexibility Act

Since the Department is of the
opinion that this rule is exempt from the
provisions of 5 U.S.C. 553, there is no
requirement for an analysis under the
Regulatory Flexibility Act.

Unfunded Mandates Reform Act of 1995

This rulemaking does not involve a
mandate that will result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year and it will not significantly
or uniquely affect small governments.
Therefore, no actions were deemed
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rulemaking has been found not
to be a major rule within the meaning
of the Small Business Regulatory
Enforcement Fairness Act of 1996.

Executive Orders 12372 and 13132

This rulemaking will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined that this rulemaking
does not have sufficient federalism
implications to require consultations or
warrant the preparation of a federalism
summary impact statement. The
regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities do not
apply to this rulemaking.

Executive Order 12866

The Department is of the opinion that
controlling the import and export of
defense articles and services is a foreign
affairs function of the United States
Government and that rules governing
the conduct of this function are exempt
from the requirements of Executive
Order 12866. However, the Department
has reviewed the rule to ensure its
consistency with the regulatory
philosophy and principles set forth in
the Executive Order.

Executive Order 13563

The Department of State has
considered this rule in light of
Executive Order 13563, dated January

18, 2011, and affirms that this regulation
is consistent with the guidance therein.

Executive Order 12988

The Department of State has reviewed
this rulemaking in light of sections 3(a)
and 3(b)(2) of Executive Order 12988 to
eliminate ambiguity, minimize
litigation, establish clear legal
standards, and reduce burden.

Executive Order 13175

The Department of State has
determined that this rulemaking will
not have tribal implications, will not
impose substantial direct compliance
costs on Indian tribal governments, and
will not pre-empt tribal law.
Accordingly, the provisions of
Executive Order 13175 do not apply to
this rulemaking.

Paperwork Reduction Act

This rule does not impose any new
reporting or record-keeping
requirements subject to the Paperwork
Reduction Act, 44 U.S.C. Chapter 35.

List of Subjects in 22 CFR Part 126

Arms and munitions, Exports.

For the reasons set forth above, 22
CFR part 126 is amended as follows:

PART 126—GENERAL POLICIES AND
PROVISIONS

m 1. The authority citation for part 126
continues to read as follows:

Authority: Secs. 2, 38, 40, 42, and 71, Pub.
L. 90-629, 90 Stat. 744 (22 U.S.C. 2752, 2778,
2780, 2791, and 2797); 22 U.S.C. 2651a; 22
U.S.C. 287¢; E.O. 12918, 59 FR 28205; 3 CFR,
1994 Comp., p. 899; Sec. 1225, Pub. L. 108—
375; Sec. 7089, Pub. L. 111-117; Pub. L. 111—
266; Sections 7045 and 7046, Pub. L. 112-74;
E.O. 13637, 78 FR 16129.

W 2. Section 126.1(1) is revised to read as
follows:

§126.1 Prohibited exports, imports, and
sales to or from certain countries.

* * * * *

(1) Vietnam. It is the policy of the
United States to deny licenses or other
approvals for exports or imports of
defense articles and defense services
destined for or originating in Vietnam,
except that a license or other approval
may be issued, on a case-by-case basis,
for:

(1) Lethal defense articles and defense
services to enhance maritime security
capabilities and domain awareness;

(2) Non-lethal defense articles and
defense services; or,

(3) Non-lethal, safety-of-use defense
articles (e.g., cartridge actuated devices,
propellant actuated devices and
technical manuals for military aircraft
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for purposes of enhancing the safety of
the aircraft crew) for lethal end-items.

Note to paragraph (1). For non-lethal
defense end-items, no distinction will be
made between Vietnam’s existing and new
inventory.

* * * * *

Rose E. Gottemoeller,

Under Secretary, Arms Control and
International Security, Department of State.

[FR Doc. 2014-26632 Filed 11-7—14; 8:45 am|
BILLING CODE 4710-05-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9700]
RINs 1545-BK73; 1545-BL80

Allocation of Earnings and Profits in
Tax-Free Transfers From One
Corporation to Another; Acquiring
Corporation for Purposes of Section
381

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations under section 312 of the
Internal Revenue Code (Code) that
clarify the regulations under section 312
regarding the allocation of earnings and
profits in tax-free transfers from one
corporation to another. These
regulations affect corporations involved
in these transfers and their
shareholders. This document also
contains final regulations under section
381 of the Code that modify the
definition of an acquiring corporation
for purposes of section 381 with regard
to certain acquisitions of assets. These
regulations affect corporations that
acquire the assets of other corporations
in corporate reorganizations.
DATES: Effective Date: These regulations
are effective on November 10, 2014.
Applicability Date: These regulations
apply to transactions occurring on or
after November 10, 2014.
FOR FURTHER INFORMATION CONTACT:
Stephanie D. Floyd at (202) 317-6848 or
Isaac W. Zimbalist at (202) 317-6847
(not toll-free numbers).

SUPPLEMENTARY INFORMATON:
Background

This document contains amendments
to 26 CFR part 1 under section 312 and
section 381 of the Code. On April 16,
2012, the IRS and the Treasury

Department published a notice of
proposed rulemaking (REG-141268-11)
in the Federal Register (77 FR 22515)
containing proposed regulations under
section 312 (proposed section 312
regulations) to clarify § 1.312-11
regarding the allocation of earnings and
profits in nonrecognition transfers of
property from one corporation to
another. The proposed section 312
regulations provided that, in a transfer
described in section 381(a) (section 381
transaction), the acquiring corporation,
as defined in §1.381(a)-1(b)(2), would
succeed to the earnings and profits of
the distributor or transferor corporation.
For example, in a reorganization under
section 368(a)(1) by reason of section
368(a)(2)(C), if the transferee
corporation that directly acquires a
transferor corporation’s assets
transferred some, but not all, of the
acquired assets to a controlled
subsidiary, the transferee corporation
(the acquiring corporation under
§1.381(a)-1(b)(2)) would succeed to the
transferor corporation’s earnings and
profits. However, if the transferee
corporation instead transferred all of the
acquired assets to a controlled
subsidiary, then the controlled
subsidiary (the acquiring corporation
under § 1.381(a)-1(b)(2)) would succeed
to the transferor corporation’s earnings
and profits.

Comments responding to the
proposed section 312 regulations were
received, but no public hearing was
requested or held. In response to the
comments received on the proposed
section 312 regulations, on May 7, 2014,
the IRS and the Treasury Department
published a notice of proposed
rulemaking (REG-131239-13) in the
Federal Register (79 FR 26190)
containing proposed regulations under
section 381 (proposed section 381
regulations) to modify the definition of
an acquiring corporation for purposes of
section 381 with regard to certain
acquisitions of assets. As discussed in
the preamble to the proposed section
381 regulations, commenters generally
welcomed the apparent certainty
provided by the proposed section 312
regulations regarding the location of the
transferor corporation’s earnings and
profits. However, commenters suggested
that this certainty was illusory because
the existing definition of “acquiring
corporation” under § 1.381(a)-1(b)(2)
focused on whether the direct transferee
corporation in a reorganization further
transferred all of the assets it received
in the section 381 transaction. Thus,
commenters suggested that the existing
regulations under section 381 should be
revised to limit the degree of electivity

regarding the identity of the acquiring
corporation, as well as the uncertainty
regarding whether all of the assets
transferred in the section 381
transaction were further transferred to a
single controlled corporation.

The proposed section 381 regulations
provided greater certainty regarding the
identity of the acquiring corporation by
providing that, in a transaction
described in section 381(a)(2), the term
acquiring corporation means the
corporation that directly acquired the
assets transferred by the transferor
corporation, even if the direct transferee
corporation ultimately retained none of
the assets so transferred. As discussed
in the preamble to the proposed section
381 regulations, the IRS and the
Treasury Department believe that this
rule is appropriate with respect to
determining the location of the earnings
and profits (as well as other tax
attributes) of a transferor corporation
because it generally maintains such
earnings and profits at the corporation
closest to the transferor corporation’s
former shareholders in a manner that
minimizes electivity and administrative
burden. No comments were received in
response to the proposed section 381
regulations, and no public hearing was
requested or held.

Explanation of Provisions

The proposed section 381 regulations
are adopted without substantive change
by this Treasury decision. Because the
proposed section 312 regulations merely
cross-reference the section 381
regulations, this Treasury decision also
adopts the proposed section 312
regulations without substantive change.

However, these final regulations make
a clarifying, non-substantive change to
the proposed section 312 regulations.
The proposed section 312 regulations
provided that “[e]xcept as provided in
§1.312-10, in all other cases in which
property is transferred from one
corporation to another and no gain or
loss is recognized (or is recognized only
to the extent of the property received
other than that permitted to be received
without the recognition of gain), no
allocation of the earnings and profits of
the transferor is made to the transferee.”
These final regulations remove the
language ““and no gain or loss is
recognized (or is recognized only to the
extent of the property received other
than that permitted to be received
without the recognition of gain).”” The
IRS and the Treasury Department
believe this language may
inappropriately imply that allocation of
earnings and profits may be permitted
in cases in which gain not expressly
described is recognized on the transfer
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of property between corporations (for
example, gain required to be recognized
under section 367 or 1001). This
clarifying, non-substantive change
confirms that except as provided in
§1.312-10, in all other cases in which
property is transferred from one
corporation to another, no allocation of
earnings and profits is made.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and because these
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, the notices
of proposed rulemaking that preceded
these regulations were submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on their impact on small business, and
no comments were received.

Drafting Information

The principal author of these
regulations is Stephanie D. Floyd of the
Office of Associate Chief Counsel
(Corporate). Other personnel from the
IRS and the Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.312-11 is amended
by revising paragraph (a) and adding
paragraph (e) to read as follows:

§1.312-11 Effect on earnings and profits
of certain other tax-free exchanges, tax-free
distributions, and tax-free transfers from
one corporation to another.

(a) In a transfer described in section
381(a), the acquiring corporation, as
defined in § 1.381(a)-1(b)(2), and only
that corporation, succeeds to the

earnings and profits of the distributor or
transferor corporation (within the
meaning of § 1.381(a)-1(a)). Except as
provided in § 1.312-10, in all other
cases in which property is transferred
from one corporation to another, no
allocation of the earnings and profits of
the transferor is made to the transferee.

* * * * *

(e) Effective/applicability date.
Paragraph (a) of this section applies to
transactions occurring on or after
November 10, 2014.

m Par. 3. Section 1.381(a)-1 is amended
by:

m a. Removing the third, fourth, and
fifth sentences of paragraph (b)(2)(i) and
adding one sentence in their place.

m b. Removing from the last sentence of
paragraph (b)(2)(ii) Example 2 “Y” and
adding “X” in its place.
m c. Redesignating paragraph (b)(3)(i) as
paragraph (b)(3).
m d. Removing paragraph (b)(3)(ii).
m e. Adding a sentence at the end of
paragraph (e).

The additions read as follows:

§1.381(a)-1 General rule relating to
carryovers in certain corporate
acquisitions.

* * * * *

(b) * % %

(2)* * *(i) * * * In a transaction to
which section 381(a)(2) applies, the
acquiring corporation is the corporation
that, pursuant to the plan of
reorganization, directly acquires the
assets transferred by the transferor
corporation, even if that corporation
ultimately retains none of the assets so
transferred.

* * * * *

(e) * * * The last sentence of
paragraph (b)(2)(i) of this section and
Example 2 of paragraph (b)(2)(ii) of this
section apply to transactions occurring
on or after November 10, 2014.

§1.381(c)(2)-1 [Amended]

m Par. 4. Section 1.381(c)(2)-1 is
amended by removing paragraph (d).

John Dalrymple,

Deputy Commissioner for Services and
Enforcement.

Approved: October 17, 2014.
Mark J. Mazur,

Assistant Secretary of the Treasury (Tax
Policy).

[FR Doc. 2014-26546 Filed 11-7-14; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF LABOR

Employee Benefits Security
Administration

29 CFR Part 2520
RIN 1210-AB66

Revisions to Annual Return/Report—
Multiple-Employer Plans

AGENCY: Employee Benefits Security
Administration, Labor.

ACTION: Interim final rule with request
for comments.

SUMMARY: This interim final rule
describes revisions to the Form 5500
Annual Return/Report of Employee
Benefit Plan and Form 5500—-SF Annual
Return/Report of Small Employee
Benefit Plan (together “Form 5500
Annual Return/Report”) to implement
annual reporting changes for multiple-
employer plans required by The
Cooperative and Small Employer
Charity Pension Flexibility Act (CSEC
Act), enacted on April 7, 2014. The
Form 5500 annual return/report is filed
by employee benefit plans under the
Employee Retirement Income Security
Act of 1974 (ERISA) and sections
6047(e), 6057(b), 6058(a), and 6059 of
the Internal Revenue Code (Code). The
CSEC Act established additional annual
reporting requirements for multiple-
employer plans for plan years beginning
after December 31, 2013, by adding new
section 103(g) to Title I of ERISA.
Specifically, the annual return/report of
a multiple-employer plan must include
a list of participating employers and a
good faith estimate of the percentage of
total contributions made by each
participating employer during the plan
year. This interim final rule also
includes findings by the Department of
Labor (Department) under the
Administrative Procedure Act that good
cause exists to adopt these revisions on
an interim final basis without prior
notice and public comments.

DATES: Effective Date. This interim final
rule is effective on November 10, 2014.

Comment Date. Comments are due on
or before January 9, 2015. We will
consider public comments in
connection with publishing a final rule
that would apply no earlier than the
2015 Form 5500.

Applicability Dates. The multiple-
employer plan reporting requirements
under the CSEC Act apply to plan years
beginning after December 31, 2013,
which created an immediate need for
changes to the Form 5500 and Form
5500—SF. Accordingly, the CSEC Act
form changes in this document will be
applicable beginning with the 2014
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Form 5500 Annual Returns/Reports
filed for plan years beginning after
December 31, 2013.

ADDRESSES: Written comments may be
submitted to any of the addresses
specified below. All comments will be
made available to the public. Warning:
Do not include any personally
identifiable information (such as name,
address, or other contact information) or
confidential business information that
you do not want publicly disclosed. All
comments are posted on the Internet
exactly as received, and can be retrieved
by most Internet search engines. No
deletions, modifications, or redactions
will be made to the comments received,
as they are public records. Comments
may be submitted anonymously.

Comments to the Department of
Labor, identified by RIN 1210-AB66, by
one of the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Email: E-ORI@dol.gov with Subject
Line: RIN 1210-AB66—CSEC Act Form
5500 Interim Final Rule.

Mail or Hand Delivery: Office of
Regulations and Interpretations,
Employee Benefits Security
Administration, Room N-5655, U.S.
Department of Labor, 200 Constitution
Avenue NW., Washington, DC 20210,
Attention: RIN 1210-AB66—CSEC Act
Form 5500 Interim Final Rule.

Comments received by the
Department of Labor will be posted
without change to http://
www.regulations.gov and http://
www.dol.gov/ebsa and made available
for public inspection at the Public
Disclosure Room, N-1513, Employee
Benefits Security Administration, 200
Constitution Avenue NW., Washington,
DC 20210.

FOR FURTHER INFORMATION CONTACT:
Mara S. Blumenthal, Employee Benefits
Security Administration, U.S.
Department of Labor, (202) 693-8523,
for questions relating to this document.
Note that this is not a toll-free number.

Customer service information:
Individuals interested in obtaining
information from the Department of
Labor concerning the Employee
Retirement Income Security Act may
call the EBSA Toll-Free Hotline at 1—
866—444-EBSA (3272) or visit the
Department of Labor’s Web site
(www.dol.gov/ebsa).

SUPPLEMENTARY INFORMATION:

I. Background

A. Form 5500 Annual Return/Report

Section 103 of ERISA, 29 U.S.C. 1023,
and the regulations issued under that
section, impose annual reporting and

filing obligations on pension and
welfare benefit plans, including
multiple-employer plans. Plan
administrators, employers, and others
generally satisfy these annual reporting
obligations by the filing of the Form
5500 Annual Return/Report of
Employee Benefit Plan or Form 5500-SF
Annual Return/Report of Small
Employee Benefit Plan, including any
required schedules and attachments,
(together “Form 5500 Annual Return/
Report”), in accordance with the
instructions and related regulations.
The Form 5500 Annual Return/Report
is the principal source of information
and data available to the Department,
the Internal Revenue Service (IRS), and
the Pension Benefit Guaranty
Corporation (PBGC) concerning the
operations, funding, and investments of
pension and welfare benefit plans. The
Form 5500 Annual Return/Report
constitutes an integral part of each
Agency’s enforcement, research, and
policy formulation programs, and is a
source of information and data for use
by other federal agencies, Congress, and
the private sector in assessing employee
benefit, tax, and economic trends and
policies. The Form 5500 Annual Return/
Report also serves as a primary means
by which plan operations can be
monitored by participants and
beneficiaries and by the general public.

B. Cooperative and Small Employer
Charity Pension Flexibility Act and
Additional Reporting Requirements for
Multiple-Employer Plans

The Cooperative and Small Employer
Charity Pension Flexibility Act (CSEC
Act), Public Law 113-97, 128 Stat. 1101,
enacted on April 7, 2014, amended the
funding rules for pension plans that are
maintained by certain cooperatives or
charities. In addition, the CSEC Act
created additional annual reporting
requirements for multiple-employer
plans covered by Title I of ERISA.
Specifically, section 104(c) of the CSEC
Act amended section 103 of ERISA to
require in section 103(g) that annual
reports of multiple-employer plans
include “a list of participating
employers” and, with respect to each
participating employer, “a good faith
estimate of the percentage of total
contributions made by such
participating employers during the plan
year.”’ 1 These additional reporting

1The Government Accountability Office also
recommended that the Form 5500 be used to collect
information about participating employers in
multiple employer plans. See GAO Report to the
Chairman, United States Senate Committee on
Health, Education, Labor, and Pensions, entitled
“PRIVATE SECTOR PENSIONS: Federal Agencies
Should Collect Data and Coordinate Oversight of

requirements apply generally to a
multiple-employer plan regardless of
whether the plan is affected by the
modifications to the minimum funding
requirements made by the CSEC Act.2
The effective date provisions in section
3 of the CSEC Act make these new
annual reporting requirements
applicable for plan years beginning after
December 31, 2013.

The CSEC Act did not define the
terms included in the new annual
reporting requirement or otherwise
explain the purpose or objectives of the
requirement. In light of the fact that the
CSEC Act directed changes to Form
5500 reporting, the Department believes
that it is appropriate to use existing
Form 5500 definitions and requirements
to implement the CSEC Act changes.
This approach will also allow the
Department to establish a uniform way
for plan administrators and employers
to comply with reporting requirements
and ensure that consistent information
about participating employers in
multiple-employer plans is available to
the public as part of the Form 5500
information collection.

In order to implement the CSEC Act
requirements in a timely fashion, this
interim final rule changes the Form
5500 and Form 5500—SF generally for
plan years beginning after December 31,
2013. First, certain conforming revisions
to Part I (Annual Report Identification
Information) of the Form 5500 Annual
Return/Report are being made to enable
multiple-employer plans to comply with
the new requirements imposed by
section 104(c) of the CSEC Act.
Specifically, Part I, line A—Multiple-
Employer Plan, of the Form 5500 and
Form 5500-SF currently provides a box
to check if the Form 5500 or Form
5500—SF is being filed for a multiple-
employer plan. A parenthetical is being
added next to the box that tells filers
checking the box that they must attach
a list of participating employers and
related information and directs them to
the form instructions for further
information and directions on the filing
requirements for the attachment.

The instructions to the Form 5500 and
Form 5500-SF for that box are also
being amended to include information
and specific directions on completing
and filing the required attachment. The
instructions to the Form 5500 and Form

Multiple Employer Plans,” GAO 12-665 (Sept.
2012).

2This document is limited to the annual
reporting changes required by section 104(c) of the
CSEC Act and does not address possible guidance
on completing the Schedule SB to reflect
modifications to the minimum funding
requirements made by the CSEC Act for multiple-
employer plans affected by those modifications.
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5500—SF will now provide that the
Annual Return/Report filed for a
multiple-employer plan must include an
attachment that identifies the
participating employers in the plan by
name and employer identification
number (EIN) and includes for each
participating employer an estimate of
the percentage of the contributions
made by each employer (including
employer and participant contributions)
relative to the total contributions made
by all participating employers during
the plan year. This attachment, entitled
“Multiple-Employer Plan Participating
Employer Information,” supplements
and does not replace other Form 5500
filing requirements that apply to
multiple-employer plans.

For purposes of defining the
employee benefit plans subject to the
CSEC Act reporting requirement, the
interim final rule uses the existing
definition of “multiple-employer plan”
in the instructions for the Form 5500
Annual Return/Report. Specifically, a
multiple-employer plan in this context
is a plan that is maintained by more
than one employer and is not a “single
employer plan” or a “multiemployer
plan” for Form 5500 filing purposes.3
Multiple-employer plans can be
collectively bargained and collectively
funded, but if covered by PBGC
termination insurance, they must have
properly elected before September 27,
1981, not to be treated as a
multiemployer plan under Code section
414(f)(5) or ERISA sections 3(37)(E) and
4001(a)(3), and have not revoked that
election or made an election to be
treated as a multiemployer plan under
Code section 414(f)(6) or ERISA section
3(37)(G). A plan is treated as a single-
employer plan for Form 5500 purposes
if all of the employers maintaining the
plan are members of the same controlled
group or affiliated service group under
Code sections 414(b), (c), or (m). See
Form 5500 and Form 5500-SF
Instructions for Line A—Box (available
at www.dol.gov/ebsa/
5500main.html#2013).

Although the CSEC Act was focused
on amendments to the funding rules for
certain defined benefit pension plans,
the annual reporting amendment to
section 103 of ERISA did not limit the
new reporting requirement to defined
benefit pension plans. Rather, the new
requirement applies generally to “any
multiple-employer plan.” Accordingly,

3 Unlike the Form 5500, which excludes multiple
employer plans from the definition of single-
employer plans, ERISA section 3(41) defines all
plans, with the sole exception of multiemployer
plans, as single-employer plans. The Form 5500
multiple-employer plan definition is the relevant
definition for purposes of this interim final rule.

the interim final rule adds instructions
for the Form 5500 and Form 5500-SF
requiring all multiple-employer plans
(defined benefit pension plans, defined
contribution plans, and welfare plans)
required to file the Form 5500 or Form
5500-SF to include with their annual
report the new “Multiple-Employer Plan
Participating Employer Information”
attachment. The form instructions
further provide that welfare plans that
are exempt under 29 CFR 2520.104—44
from the obligation to file financial
statements with their annual report are
required to include a “Multiple-
Employer Plan Participating Employer
Information” attachment, but are
permitted to report only a list of
participating employers in the
attachment filed with their Form 5500
Annual Return/Report.

The CSEC Act required information to
be reported on “participating
employers.” That term, however, was
not defined in the CSEC Act, and it is
not otherwise defined in Title I of
ERISA or used elsewhere in ERISA
section 103 or the Department’s
regulations implementing the ERISA
annual reporting requirements.
However, the Department has used the
term “‘participating employer” in other
contexts generally to describe employers
that are obligated to make contributions
to a plan, made contributions to the
plan, or whose employees are covered
under the plan. See, e.g., DOL Advisory
Opinion 81-44A. The Department uses
a similar concept in its regulation on
content requirements for summary plan
descriptions (SPD), 29 CFR 2520.102-3.
Specifically, 29 CFR 2520.102-3(b)(4)
requires that the SPD of a plan
established or maintained by two or
more employers must contain a
statement that a complete list of the
employers sponsoring the plan may be
obtained by participants and
beneficiaries on request and a statement
that the list is available for examination
by participants and beneficiaries at the
plan administrator’s office. The term
“sponsoring employer” includes
employers that are obligated to make
contributions to a plan or whose
employees are covered under the plan.
Accordingly, because employee benefit
plans must maintain a list of employers
that are obligated to make contributions
to the plan or whose employees are
covered under the plan, the Department
believes that interpreting the term
“participating employer” to include all
employers that are obligated to make
contributions to the plan, that make
contributions to the plan, or whose
employees are covered under the plan
would be consistent with the CSEC Act

annual reporting changes and the least
burdensome alternative for filers.

In addition to requiring disclosure of
a list of participating employers, the
CSEC Act requires ‘““a good faith
estimate of the percentage of total
contributions made by such
participating employers during the plan
year.” In the case of many employee
benefit plans, in addition to employer
contributions, participants (and in some
cases beneficiaries) may pay amounts to
the employer for contribution to the
plan and the employer may withhold
amounts from wages or other
compensation for contribution to the
plan. Under Title I of ERISA, the
Department generally classifies such
contributions as “employee
contributions” or “participant
contributions,” while under the Internal
Revenue Code such contributions may
be classified for some purposes as
“employer contributions.” The Form
5500 Annual Return/Report generally
follows the Title I classification system
and includes several distinct reporting
requirements that call for employer and
participant contributions to be
accounted for and reported separately.
The Department believes that the CSEC
Act should be interpreted consistently
with existing Form 5500 Annual
Return/Report requirements regarding
contributions and require that multiple-
employer plans include both employer
and participant contributions in
calculating the percentage of each
employer’s contributions relative to
those made by all participating
employers. Particularly in the case of
defined contribution and welfare plans,
requiring reporting of both employer
and participant contributions will help
the Department better understand the
role of each participating employer in
the overall funding of the plan.

The Department similarly believes the
“during the plan year” concept should
be interpreted consistent with other
financial reporting requirements on the
Form 5500 Annual Return/Report. The
instructions for the Form 5500 Annual
Return/Report allow filers to report
financial information using ‘““the cash,
modified cash, or accrual basis for
recognition of transactions, as long as
you use one method consistently.” A
literal interpretation of the phrase
“during the plan year” might suggest
that Congress intended that the CSEC
percentage calculation be done using a
cash basis. There is nothing in the CSEC
Act, however, that indicates that
Congress intended to impose such a
burden on plans that currently use an
accrual approach to measuring
contributions for the plan year. In fact,
elsewhere in the Form 5500 the
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Department has used the terms “during
the plan year” and “for the plan year”
interchangeably in a way that allows
plans to use cash or accrual approaches
to recognizing contribution amounts.
Specifically, the Schedule R requires
that multiemployer plans report the
dollar amount contributed by each
employer that contributed more than
five percent (5%) of total contributions
to the plan “during the plan year
(measured in dollars).” The instructions
state that the plan should enter
information for any employer that
contributed more than five percent (5%)
of the plan’s total contributions ““for the
plan year.” Accordingly, in the
Department’s view, it is an appropriate
reading of the CSEC Act requirements to
allow filers to use the same method
(cash, modified cash, or accrual) for
calculating the good faith estimate that
they use for recognizing other financial
transactions on the Form 5500 Annual
Return/Report.

II. Good Cause for Exemption From
Public Notice and Comment and
Immediate Effective Date

To issue an interim final rule without
prior public notice and comment, an
agency must find good cause that notice
and comment are impracticable,
unnecessary, or contrary to the public
interest. 5 U.S.C. 553(b). To issue a rule
that is immediately effective, an agency
similarly must find good cause for
dispensing with the 30-day delay
required by the Administrative
Procedure Act (APA). The multiple-
employer plan reporting requirements
under the CSEC Act apply to plan years
beginning after December 31, 2013, thus
creating an immediate need for changes
to the Form 5500 and Form 5500-SF.
Without these changes to the Form 5500
and related instructions, multiple-
employer plans would have no uniform
way to comply with the CSEC Act
requirements and nor would there be
any assurance that uniform information
about participating employers in
multiple-employer plans would be
available to the public. In addition, the
Department would be hampered in its
ability to comply with the Congressional
directive in the CSEC Act to collect the
reported information. Moreover, only
multiple-employer plans, which are a
relatively small percentage of Form
5500 Annual Return/Report filers, are
affected by this change,* and the
requirements are limited in scope to the

4The Department estimates that 5,527 multiple
employer plans are subject to the requirements of
the CSEC Act Amendment (280 defined benefit
plans, 4,739 defined contribution plans, and 508
welfare plans).

information specifically required under
the CSEC Act.

Further, reporting the basic
information about participating
employers required by the CSEC Act
should not be burdensome for multiple-
employer plans because they are already
required to maintain a list of
participating employers and records of
the contributions made by each
employer. As noted above, the
Department’s regulation on content
requirements for summary plan
descriptions, 29 CFR 2520.102-3,
requires in the case of a plan established
or maintained by two or more
employers that the SPD contain a
statement that a complete list of the
employers sponsoring the plan may be
obtained by participants and
beneficiaries on request and a statement
that the list is available for examination
by participants and beneficiaries at the
plan administrator’s office. In addition,
the Form 5500 Annual Return/Report
currently requires that plans report
information on employer and
participant contributions as part of the
financial information required to be
filed. Section 107 of ERISA requires the
plan administrator to keep records in
sufficient detail to allow the information
on the Form 5500 Annual Return/Report
to be “verified, explained, or clarified,
and checked for accuracy and
completeness.” In the Department’s
view, this would require the plan to
keep records sufficient to identify the
participating employers and the amount
of the contributions attributable to each
individual employer, participant or
beneficiary.

The Department thus finds for good
cause that it would be impracticable and
contrary to the public interest to delay
putting the above described revisions to
the Form 5500 and Form 5500-SF
required by the CSEC Act into place
until completion of a full notice and
public comment process. For the same
reasons, the Department also finds good
cause to adopt an effective date that
would be less than 30 days after the
publication in the Federal Register
pursuant to the APA. 5 U.S.C. 553(d).
The adoption of the changes affecting
the 2014 Form 5500 Annual Return/
Report will be effective as of the date of
publication of this document in the
Federal Register. The same or related
information for multiple-employer plans
will continue to be required to be
provided on the 2015 and later Form
5500 Annual Returns/Reports, but for
2015 and later, the format for providing
this information may be different.

Although the revisions in this
document will be effective beginning
with the 2014 Form 5500 and 2014

Form 5500-SF, and related instructions,
the Department seeks comments on this
interim final rule. The comments will be
considered in connection with final
revisions that will be adopted in
connection with the 2015 or later year
forms.

II1. Executive Order 12866

This Interim Final Regulation does
not constitute a “significant regulatory
action” for purposes of Executive Order
12866. Therefore, this action has not
been reviewed by OMB pursuant to the
Executive Order.

IV. Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act of 1995
(PRA) (44 U.S.C. 3501 et seq.), the Form
5500 information collection request
(ICR) has been approved by OMB under
control number 1210-0110, which
currently is scheduled to expire on
April 30, 2015. On September 8, 2014,
the Department submitted an ICR
revision reflecting the CSEC Act
revision to OMB utilizing the emergency
PRA clearance procedures in
accordance with 5 CFR 1320.13. OMB
approved the emergency submission on
October 7, 2014.

Based on data from the 2012 Form
5500 filings (the latest year for which
complete data are available), the
Department estimates that 5,527
multiple-employer plans are subject to
the requirements of the CSEC Act
amendment (280 defined benefit plan,
4,739 defined contribution plans, and
508 welfare plans). The Department
assumes that plan administrators will
comply with the new requirements;
therefore, the entire burden is hour
burden.

Reporting the basic information about
participating employers required by the
CSEC Act should not be burdensome for
multiple-employer plan administrators,
because as discussed in detail above,
current requirements under ERISA
already require them to maintain a list
of participating employers and records
of the contributions made by each
employer. Therefore, the Department
assumes that on average, it will take a
financial professional thirty (30)
minutes to comply the CSEC Act
amendments by creating an attachment
containing the list of participating
employers, their EINs, and their
percentage of total plan contributions.
Based on the foregoing, the Department
estimates that 5,527 multiemployer plan
administrators will spend
approximately 2,764 hours complying
with the CSEC Act requirements at an
equivalent cost of approximately
$173,000 (2,764 hours times $69 for the
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services of an in-house financial
professional).5

The OMB emergency approval expires
on April 30, 2015. Therefore,
contemporaneously with the
publication of the interim final rule, the
Department has published a notice
elsewhere in this issue of the Federal
Register informing the public of its
intention to extend the OMB approval
for three years. The notice solicits
comments on the revisions to the ICR
and provides the public with 60 days to
comment as required by 5 CFR
1320.8(d).

V. Changes to the Form 5500 and Form
5500-SF and Instructions

On the Form 5500 and Form 5500-SF,
in “Part I Annual Report Identification
Information””—Box for Multiple-
Employer Plan add the following
parenthetical:

(Filers checking this box must attach a list of
participating employer information in
accordance with the form instructions).

In the Form 5500 Instructions for Part
I Annual Report Identification
Information—Box for Multiple-
Employer Plan add the following
instructions as a new second paragraph:

Except as provided below, multiple-
employer pension plans and multiple-
employer welfare plans required to file a
Form 5500 must include an attachment using
the format below that (1) lists each
participating employer in the plan during the
plan year, identified by name and employer
identification number (EIN), and (2) includes
a good faith estimate of each employer’s
percentage of the total contributions
(including employer and participant
contributions) made by all participating
employers during the year. Any employer
who was obligated to make contributions to
the plan for the plan year, made
contributions to the plan for the plan year,

or whose employees were covered under the
plan is a “participating employer” for this
purpose. If a participating employer made no
contributions, enter ““-0-” in element (c).

The attachment must be properly
identified at the top with the label “Multiple-
Employer Plan Participating Employer
Information,” and the name of the plan, EIN,
and plan number (PN) as found on the plan’s
Form 5500.

Multiple-employer welfare plans that are
exempt under 29 CFR § 2520.104—44 from the
obligation to file financial statements with
their annual report are required to include
only a list of participating employers with
the corresponding EIN/PN numbers in
elements (a) and (b) of the “Multiple-
Employer Plan Participating Employer
Information” attachment included with their
Form 5500.

Complete as many entries as needed to
report the required information for all
participating employers.

MULTIPLE-EMPLOYER PLAN PARTICIPATING EMPLOYER INFORMATION
[Insert Name of Plan and EIN/PN as shown on the Form 5500]

(a) Name of participating employer ....................
(a) Name of participating employer ....................

(b) EIN
(b) EIN

(c) Percent of Total Contributions.
(c) Percent of Total Contributions.

In the Form 5500-SF Instructions for
Part I Annual Report Identification
Information—Box for Multiple-
Employer Plan add the following
instructions as a new second paragraph:

Multiple-employer pension plans required
to file a Form 5500—SF must include an
attachment using the format below that (1)
lists each participating employer in the plan
during the plan year, identified by name and
employer identification number (EIN), and

(2) includes a good faith estimate of each
employer’s percentage of the total
contributions (including employer and
participant contributions) made by all
participating employers during the year. Any
employer who was obligated to make
contributions to the plan for the plan year,
made contributions to the plan for the plan
year, or whose employees were covered
under the plan is a “participating employer”
for this purpose. If a participating employer

made no contributions, enter “-0-"" in
element (c).

The attachment must be properly
identified at the top with the label “Multiple-
Employer Plan Participating Employer
Information,” and the name of the plan, EIN,
and plan number (PN) as found on the plan’s
Form 5500-SF.

Complete as many entries as needed to
report the required information for all
participating employers.

MULTIPLE-EMPLOYER PLAN PARTICIPATING EMPLOYER INFORMATION
[Insert Name of Plan and EIN/PN as shown on the Form 5500-SF]

(a) Name of participating employer ....................
(a) Name of participating employer ....................

(b) EIN
(b) EIN

(c) Percent of Total Contributions.
(c) Percent of Total Contributions.

Signed at Washington, DC, this 30th day of
October 2014.
Phyllis C. Borzi,
Assistant Secretary, Employee Benefits
Security Administration, U.S. Department of
Labor.

[FR Doc. 2014-26498 Filed 11-7-14; 8:45 am|
BILLING CODE P

5The Department calculated the hourly labor rate
using published survey data from the Bureau of
Labor Statistics, Occupational Employment

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2014-0960]

Drawbridge Operation Regulation; Gulf
Intracoastal Waterway, Belle Chasse,
LA

AGENCY: Coast Guard, DHS.
ACTION: Notice of deviation from
drawbridge regulation.

Statistics Survey (May 2013), and Employment Cost
Index (March 2014) to estimate the cost of benefits
in total compensation. A calculation of the 2014

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Louisiana
State Route 23 (SR 23) vertical lift span
bridge, also known as the Judge Perez
Bridge, across the Gulf Intracoastal
Waterway (Algiers Alternate Route),
mile 3.8, at Belle Chasse, Plaquemines
Parish, Louisiana. This deviation is
necessary to provide for the safe
movement of vehicular traffic during
major plant reconstruction on one side
of the waterway and the resulting
change in work schedule and increase
in workforce transiting the bridge. This

hourly labor cost for financial professionals was
estimated at $69 an hour including wage, benefits,
and overhead.
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deviation allows the bridge to remain
temporarily closed to navigation for an
additional one hour in the evening
during weekdays for two months.
DATES: This deviation is effective from
5:30 p.m. on Friday, December 26, 2014
through 6:30 p.m. on Friday, February
20, 2015.

ADDRESSES: The docket for this
deviation, [USCG-2014-0960] is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation. You may
also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email David Frank,
Bridge Administration Branch, Coast
Guard; telephone 504-671-2128, email
David.M.Frank@uscg.mil. If you have
questions on viewing the docket, call
Cheryl F. Collins, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION: A member
of the Louisiana State Legislature
requested a temporary deviation from
the operating schedule on the Louisiana
State Route 23 (SR 23) vertical lift span
bridge, also known as the Judge Perez
Bridge, across the Gulf Intracoastal
Waterway (Algiers Alternate Route),
mile 3.8, at Belle Chasse, Plaquemines
Parish, Louisiana. The deviation
requested allows the bridge to remain
closed to navigation for an additional
one hour in the evening, Monday
through Friday, for two months. This
same deviation was effective from early
March 2014 through April 2014, and no
issues resulted.

The Louisiana Legislature requested
this deviation due to a change in the
work schedule and increased work force
related to a major plant reconstruction
at the Conoco/Phillips Refinery in
Alliance. During this change, a
temporary deviation will assist in the
safe movement of vehicular traffic
across the bridge and will also help to
minimize the effects of the additional
traffic on local residents.

Presently, in accordance with 33 CFR
117.451(b), the draw shall open on
signal; except that, from 6 a.m. to 8:30
a.m. and from 3:30 p.m. to 5:30 p.m.
Monday through Friday, except Federal
holidays, the draw need not open for the
passage of vessels.

This temporary deviation allows the
vertical lift bridge to remain closed to
navigation for one additional hour in
the afternoon. This additional hour
extends the afternoon curfew hours to
6:30 p.m. Monday through Friday
beginning December 26, 2014 through
February 20, 2015. In case of an
emergency, the bridge will be able to
open for the passage of vessels.

The State Route 23 vertical lift span
drawbridge across the Gulf Intracoastal
Waterway (Algiers Alternate Route),
mile 3.8, at Belle Chasse, Louisiana has
a vertical clearance of 40 feet above
mean high water in the closed-to-
navigation position and 100 feet above
mean high water in the open-to-
navigation position. Navigation on the
waterway consists primarily of tugs
with tows, commercial fishing vessels,
and occasional recreational craft.
Mariners may use the Gulf Intracoastal
Waterway (Harvey Canal) to avoid
unnecessary delays. The Coast Guard
has coordinated this closure with the
Gulf Intracoastal Canal Association
(GICA). The GICA representative
indicated that the vessel operators will
be able to schedule transits through the
bridge to avoid delays and significant
impacts on operations. Due to prior
experience, as well as coordination with
waterway users, it has been determined
that this closure will not have a
significant effect on these vessels.

In accordance with 33 CFR 117.35,
the draw bridge must return to its
regular operating schedule immediately
at the end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: October 27, 2014.

David M. Frank,

Bridge Administrator, Eighth Coast Guard
District.

[FR Doc. 2014-26531 Filed 11-7-14; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2013-0907]

RIN 1625-AA00

Safety Zones; Upper Mississippi River

Between Mile 38.0 and 46.0, Thebes, IL;
and Between Mile 78.0 and 81.0, Grand
Tower, IL

AGENCY: Coast Guard, DHS.

ACTION: Interim rule and request for
comments.

SUMMARY: The Coast Guard is
establishing safety zones for all waters
of the Upper Mississippi River (UMR)
from mile 38.0 to 46.0 and from mile
78.0 to 81.0. These safety zones are
needed to protect persons, property, and
infrastructure from potential damage
and safety hazards associated with
subsurface rock removal in the Upper
Mississippi River. Any deviation from
the conditions and requirements put
into place are prohibited unless
specifically authorized by the cognizant
Captain of the Port (COTP) Ohio Valley
or his designated representatives.

DATES: This rule is effective November
10, 2014. Comments and related
material must be received by the Coast
Guard on or before December 10, 2014.
ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2013-0907]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

You may submit comments, identified
by docket number, using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: (202) 493-2251.

(3) Mail or Delivery: Docket
Management Facility (M—-30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590-0001. Deliveries
accepted between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The telephone number is 202—
366-9329.

See the ‘“Public Participation and
Request for Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for further instructions on
submitting comments. To avoid
duplication, please use only one of
these three methods.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LT Dan McQuate, U.S. Coast
Guard; telephone 270-442-1621, email
daniel j.mcquate@uscg.mil. If you have
questions on viewing or submitting
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material to the docket, call Cheryl F.
Collins, Program Manager, Docket
Operations, telephone 202-366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

AIS Automated Information System

BNM Broadcast Notice to Mariners

COTP Captain of the Port

DHS Department of Homeland Security

FR Federal Register

LNM Local Notice to Mariners

MM Mile Marker

MSU Marine Safety Unit

M/V  Motor Vessel

NPRM Notice of Proposed Rulemaking

RIAC River Industry Action Committee

UMR Upper Mississippi River

USACE United States Army Corps of
Engineers

A. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

1. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking, indicate the specific section
of this document to which each
comment applies, and provide a reason
for each suggestion or recommendation.
You may submit your comments and
material online at http://
www.regulations.gov, or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online, it will be considered
received by the Coast Guard when you
successfully transmit the comment. If
you fax, hand deliver, or mail your
comment, it will be considered as
having been received by the Coast
Guard when it is received at the Docket
Management Facility. We recommend
that you include your name and a
mailing address, an email address, or a
telephone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type the
docket number in the “SEARCH” box
and click “SEARCH.” Click on “Submit
a Comment” on the line associated with
this rulemaking

If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to

know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

2. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number in the “SEARCH” box
and click “SEARCH.” Click on Open
Docket Folder on the line associated
with this rulemaking. You may also visit
the Docket Management Facility in
Room W12-140 on the ground floor of
the Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

3. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

4. Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one, using one of the methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

B. Regulatory History and Information

Based on forecasted historical low
water on the UMR in the fall of 2012,
the USACE contracted subsurface rock
removal operations in Thebes, IL to
mitigate the effects of the forecasted low
water event. In order to provide
additional safety measures and regulate
navigation during low water and the
planned rock removal operations, the
Coast Guard published a temporary final
rule in the Federal Register for an RNA
from mile 0.0 to 185.0 UMR (77 FR
75850). The RNA was in effect from
December 1, 2012 until March 31, 2013,
which is when river levels rebounded
and the subsurface rock removal
operation was delayed because of high
water levels. During the effective period
for this temporary RNA, restrictions

were enforced for a total of
approximately 45 days.

In the fall of 2013, based on changing
river conditions, low water was again
forecasted and the USACE’s contracted
subsurface rock removal operations in
Thebes, IL were scheduled to resume.
The Coast Guard then published a
second temporary final rule in the
Federal Register re-establishing the
RNA (78 FR 70222). Based on the
forecasted water levels and the plans
and needs for the resumed rock removal
operations, the RNA covered a smaller
river section extending from mile 0.0 to
109.9 on the UMR. The RNA was
implemented to ensure the safety of the
USACE contractors and marine traffic
during the actual rock removal work,
and to support the safe and timely
clearing of vessel queues at the
conclusion of the work each day. The
RNA was in effect from November 4,
2013 until April 12, 2014, but was only
enforced from December 10, 2013 until
February 19, 2014 due to water levels
increasing and forcing the USACE
contractors to cease rock removal
operations. During the times the RNA
was enforced, the Coast Guard worked
with the USACE, RIAC, and the USACE
contractor to implement river closures
and various restrictions to maximize the
size of tows that could safely pass while
keeping the USACE contractor crews
safe. The Coast Guard also assisted in
clearing vessel queues after each closure
or restriction.

On April 17, 2014, MSU Paducah
contacted USACE St. Louis to determine
if subsurface rock removal operations
will be conducted in the Upper
Mississippi River in the vicinity of
Thebes, IL in future years. USACE St.
Louis reported that such operations are
anticipated to continue as river
conditions permit, and that there are
multiple phases of subsurface rock
removal operations remaining. On
August 28, 2014 USACE St. Louis
notified the Coast Guard that based on
recently acquired data, rock removal
operations will also be required in the
Upper Mississippi River between miles
78.0 and 81.0 at Grand Tower, IL in the
future.

USACE St. Louis also informed the
Coast Guard that the environmental
window for these operations each year
moving forward is July 1 to April 12.
However, river conditions likely will
not permit work for the majority of that
timeframe each year, and in some years
river conditions may not permit any
work on this project to be completed.
This project is expected to go on
indefinitely when river conditions
permit during the allowable times
within the environmental windows. For
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continuity and based on the necessary
restrictions, USACE St. Louis requested
continued involvement of the Coast
Guard for navigation expertise and
facilitating restrictions with users of the
waterway and the contractor. According
to USACE St. Louis, the majority of the
rock removal operations will impact
vessel traffic and requested that the
Coast Guard establish restrictions under
33 CFR Part 165, Regulated Navigation
Areas and Limited Access Areas to
maintain safety of navigation during the
rock removal project. The Coast
determined that safety zones, one type
of Limited Access Area provided for
under 33 CFR Part 165, will provide the
necessary additional safety measures to
ensure commerce can continue to
navigate safely while the contractors are
working. These safety zones limit access
to specific areas of the river during rock
removal operations rather than creating
a larger regulated area encompassing the
entire stretch of river where the work
may take place.

The Coast Guard is issuing this
interim rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule. This interim
rule is effective upon publication
without prior notice through
publication in the Federal Register, but
also invites comments regarding the
creation of permanent safety zones
before the rule is published in final
form. The Coast Guard will address all
comments accordingly, whether through
response, additional revision to the
regulation, or otherwise. Completing the
full NPRM process would cause an
unnecessary delay in publishing
enforceable safety zones. This interim
rule affords the public the opportunity
to comment while the safety zones are
in place but before making it a final
rule.

For this year, the rock removal
operations could begin again as soon as
September 15, 2014. The commercial
towing vessel industry, through RIAC,
has been notified that these operations
will be conducted in future years and
the additional restrictions provided by
the safety zones will be necessary
during that work. Other restrictions
encompassing larger sections of the

river have been in place through
temporary RNAs during the last two
work seasons in 2012 and 2013. The
Coast Guard did not receive any
feedback causing us to believe the
public opposes restrictions for future
years to continue facilitating safe
navigation and commerce during the
subsurface rock removal operations,
being conducted to benefit the towing
industry during future low water events.

For the same reasons, under 5 U.S.C.
553(d)(3), the Coast Guard finds that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register.
Providing 30 day notice would
unnecessarily delay the safety zones
effective date for restrictions that may
need to go into effect as soon as
September 15, 2014.

C. Basis and Purpose

The legal basis and authorities for this
rule are found in 33 U.S.C. 1231; 46
U.S.C. Chapter 701, 3306, 3703; 50
U.S.C. 191, 195; 33 CFR 1.05-1, 6.04-1,
6.04—6, and 160.5; Public Law 107-295,
116 Stat. 2064; and Department of
Homeland Security Delegation No.
0170.1, which collectively authorize the
Coast Guard to establish and define
safety zones.

The purpose of these safety zones are
to protect persons and vessels while
subsurface rock removal operations are
ongoing on the UMR from mile 38.0 to
mile 46.0 and from mile 78.0 to mile
81.0. The removal operations pose
significant safety hazards to vessels and
mariners operating on the UMR. At the
previous request of RIAC and after
reviewing best practices from the
previous temporary RNAs in effect in
2012 and 2013, the Coast Guard plans
to assist in facilitating the clearing of
vessel queues in future years following
restricted access on the UMR from mile
38.0 to mile 46.0 and from mile 78.0 to
mile 81.0. For these reasons, the Coast
Guard is to establishing these safety
zones to limit vessel access between
mile 38.0 and mile 46.0, and between
mile 78.0 and mile 81.0 on the UMR.
Once comments to this interim rule are
received and addressed, the intent is to
follow with a final rule. The final rule
will address and take into account as
necessary comments made during
comment period for this interim rule.

D. Discussion of the Interim Rule

The Coast Guard is establishing these
safety zones for all vessel traffic on the
UMR from mile 38.0 to mile 46.0, and
from mile 78.0 to mile 81.0, extending
the entire width of the river. These
safety zones will be enforced based on
the actual or planned subsurface rock

removal operations between mile 38.0
and mile 46.0 and between mile 78.0
and mile 81.0. Restrictions and
requirements for these safety zones and
related to approval to transit through
these safety zones will be the minimum
necessary to protect persons, property,
and infrastructure from the potential
hazards associated with low water and
subsurface rock removal operations.
Such restrictions may include, but are
not limited to, river closures, tow size,
tow configuration, vessel/barge draft,
assist vessels, speed, hours of transit,
and one-way traffic. These restrictions,
in addition to required use of AIS when
fitted, and vessel reporting previously
existed under temporary RNA’s (77 FR
75850 and 78 FR 70222) covering a
much broader segment of the UMR.
Enforcement times and specific
restrictions and requirements will be
announced via Broadcast Notice to
Mariners (BNM), through outreach with
the RIAC, through LNM, or through
other public notice. Any deviation from
the requirements put into place are
prohibited unless specifically
authorized by the COTP Ohio Valley, or
a designated representative. Requests to
deviate from the specific restrictions
and regulations will be considered and
reviewed on a case-by-case basis. The
COTP Ohio Valley may be contacted by
telephone at 1-800-253-7465 or can be
reached by VHF—FM channel 16.

E. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

This rule establishes safety zones for
vessels on all waters of the UMR from
mile 38.0 to mile 46.0, and from mile
78.0 to mile 81.0. The safety zones listed
in this interim rule will only restrict
vessel traffic from entering, transiting,
or anchoring within specific sections of
the UMR. Notifications of enforcement
times and restrictions put into effect for
these safety zones will be
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communicated to the marine
community via BNM, through outreach
with RIAC, and through LNMs. Such
notices provide the opportunity for
industry to plan transits accordingly
and work around the schedule of rock
removal operations as necessary. The
impacts on navigation will be limited to
ensuring the safety of mariners and
vessels associated with hazards
presented by USACE contractor
operations involving subsurface rock
removal, and the safe and timely
resumption of vessel traffic following
any river closures or restrictions
associated with subsurface rock removal
operations. Restrictions under these
safety zones will be the minimum
necessary to protect mariners, vessels,
the public, and the environment from
known or perceived risks.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit the UMR
during USACE contracted subsurface
rock removal operations. These safety
zones will not have a significant
economic impact on a substantial
number of small entities for the
following reasons. While the safety
zones listed in this interim rule will
restrict vessel traffic from entering,
transiting, or anchoring within specific
sections of the UMR, this rule does
allow for the intermittent passing of
vessels. Traffic in this area is limited to
almost entirely recreational vessels and
commercial towing vessels subject to
noticed restrictions and requirements.
Notifications to the marine community
will be made through BNM, LNM, and
communications with RIAC. Notices of
changes to the safety zones and
enforcement times will also be made.
Additionally, deviation from the
restrictions may be requested from the
COTP Ohio Valley or designated
representative and will be considered
on a case-by-case basis.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a

State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a ““significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
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of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
creation of safety zones from mile 38.0
to mile 46.0, and from mile 78.0 to mile
81.0 UMR. This rule is categorically
excluded from further review under
paragraph 34(g) of Figure 2—1 of the
Commandant Instruction. An
environmental analysis checklist and a
categorical exclusion determination will
be made available as indicated under
the ADDRESSES. We seek any comments
or information that may lead to the
discovery of a significant environmental
impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04-6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1

m 2. Anew §165.842 is added to read
as follows:

§165.842 Safety Zone; Upper Mississippi
River between mile 38.0 and mile 46.0,
Thebes, IL; and between mile 78.0 and mile
81.0, Grand Tower, IL.

(a) Location. The following areas are
safety zones: All waters of the Upper
Mississippi River from mile 38.0 to mile
46.0, Thebes, IL; and from mile 78.0 to
mile 81.0, Grand Tower, IL, extending
the entire width of the river.

(b) Effective dates. These safety zones
are effective beginning November 10,
2014. Enforcement times and the
requirements of this safety zones will be
noticed as soon as is practicable before
subsurface rock removal operations
begin, actual notice will be used and
additional notices made through
Broadcast Notices to Mariners (BNM), or
Local Notices to Mariners (LNM).

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into this area is
prohibited unless authorized by the
Captain of the Port (COTP) Ohio Valley
or a designated representative.

(2) The Captain of the Port (COTP)
Ohio Valley may prescribe, for all or
specific portions of the safety zones,

periods of enforcement and minimum
operational requirements necessary to
enter, transit through, or stop within the
safety zone in order to preserve safe
navigation on the Upper Mississippi
River during subsurface rock removal
operations and clearing of vessel queues
following rock removal operations,
including, but not limited to, the
required use of assist vessels; and
restrictions on the following:

(i) Tow size;

(ii) Tow configuration;

(iii) Vessel/barge draft;

(iv) Speed;

(v) Under keel clearance;

(vi) Hours of transit; and

(vii) One way traffic.

(3) All persons and vessels must
comply with any requirement
prescribed under paragraph (c)(2) of this
section.

(4) Persons or vessels may request an
exception from any requirement
prescribed under paragraph (c)(2) of this
section from the COTP Ohio Valley or
a designated representative who may be
a commissioned, warrant, or petty
officer of the Coast Guard. The COTP
Ohio Valley may be contacted by
telephone at 1-800-253-7465 or on
VHF-FM channel 16.

(d) Enforcement. The COTP Ohio
Valley will notify the public of the
specific requirements prescribed under
paragraph (c)(2) of this section and of
the times when those requirements will
be enforced or when enforcement will
be suspended, using means designed to
ensure maximum effectual notice
including, but not limited to, broadcast
notices to mariners (BNM) and
communications through the River
Industry Action Committee.

Dated: September 16, 2014.
R.V. Timme,

Captain, U.S. Coast Guard, Captain of the
Port Ohio Valley.

[FR Doc. 2014-26669 Filed 11-7—14; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06-OAR-2013-0808; FRL—9912-51—
OAR]

Approval and Promulgation of Air
Quality Implementation Plans; Texas;
Prevention of Significant Deterioration;
Greenhouse Gas Tailoring Rule
Revisions

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving portions of
two revisions to the Texas State
Implementation Plan (SIP) submitted by
the Texas Commission on
Environmental Quality (TCEQ) to the
EPA on October 5, 2010, and April 16,
2014. Together, these two SIP submittals
revise the Texas Prevention of
Significant Deterioration (PSD) Program
to provide for the regulation of
greenhouse gas (GHG) emissions and
clarify the applicability of Best
Available Control Technology (BACT)
for all PSD permit applications. The
EPA is approving portions of the
October 5, 2010, and April 16, 2014, SIP
revisions to the Texas SIP and New
Source Review (NSR) permitting
program as consistent with federal
requirements for PSD permitting of GHG
emissions. The EPA is taking no action
on the portion of the October 5, 2010,
SIP revision which pertains to the Texas
Minor NSR program for Qualified
Facilities and portions of the April 16,
2014, submittal that appear no longer
appropriate for inclusion in the Texas
SIP after the recent United States
Supreme Court decision discussing
greenhouse gas emissions. The EPA is
approving this action under Section 110
and Part C of the Clean Air Act (CAA).
In a separate but simultaneous action
published elsewhere in this issue of the
Federal Register, the EPA is also
rescinding the GHG PSD Federal
Implementation Plan (FIP) for Texas,
with three limited circumstances for
retained authority.

DATES: This final rule is effective on
November 10, 2014.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R06-0OAR-2013-0808. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at
the Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. Contact the person listed
in the FOR FURTHER INFORMATION
CONTACT paragraph below to make an
appointment.

FOR FURTHER INFORMATION CONTACT:
Adina Wiley, Air Permits Section (6PD—
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R), telephone (214) 665-2115, email
wiley.adina@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document wherever

“we,” “us,” or “our” is used, we mean
the EPA.

Table of Contents

1. Background
II. Recent UARG v. EPA U.S. Supreme Court
Decision
A. Overview of the Decision and
Implications for this Action
B. Demonstration that the Texas PSD
Program is consistent with the
application of the CAA and UARG v.
EPA
C. Provisions where the EPA is Taking No
Action
D. Provisions where the EPA is Finalizing
Action
III. Response to Comments
V. Effective Date of Final Action
V. Final Action
VI. Statutory and Executive Order Reviews

I. Background

This final action approves portions of
two revisions to the Texas SIP
submitted on October 5, 2010 and April
16, 2014. The April 16, 2014, submittal
includes revisions to the Texas SIP to
provide the State of Texas with the
authority to regulate GHG emissions,
issue PSD permits governing GHG
emissions, establish emission thresholds
for new stationary sources and
modifications to existing stationary
sources that are subject to Texas’ PSD
permitting requirements for their GHG
emissions based on their emissions of
air pollutants other than GHGs (also
known as “Step 1” or “anyway”’
sources), and revises several Minor NSR
provisions to specify that Minor NSR
permit mechanisms cannot be used for
authorizing GHG emissions. The
October 5, 2010, submittal revises the
Texas SIP to clarify that all PSD permits
must undergo BACT review consistent
with the requirements in the Federal
and Texas PSD programs.

The background for this final
approval of the revisions to the Texas
SIP and the background for the separate,
but simultaneous action to rescind the
Texas GHG PSD FIP, arediscussed in
detail in our February 18, 2014,
proposal (79 FR 9123). In that
document, we proposed to approve
portions of two revisions to the Texas
SIP submitted by the TCEQ on October
5, 2010, and December 2, 2013. The
December 2, 2013, submittal was a
request for parallel processing of
revisions proposed by the TCEQ on
October 23, 2013. Our February 18,
2014, proposed approval and
accompanying Technical Support
Document provide the EPA’s evaluation

of the October 5, 2010, and December 2,
2013, revisions to the Texas SIP that
would provide for the regulation of GHG
emissions in the Texas PSD program
and clarify the applicability of BACT for
all PSD permit applications. We
preliminarily determined that the
revisions were consistent with the CAA
and the EPA’s regulations and guidance
for the permitting of GHG emissions in
the PSD program. As such, we proposed
approval of the SIP revisions and
simultaneously proposed to rescind the
majority of the GHG PSD FIP for Texas.

Under the EPA’s “parallel processing”
procedure, the EPA proposes a
rulemaking action on a proposed SIP
revision concurrently with the State’s
public review process. If the State’s
proposed SIP revision is not
significantly or substantively changed,
the EPA will finalize the rulemaking on
the SIP revision as proposed after
responding to any submitted comments.
Final rulemaking action by the EPA will
occur only after the final SIP revision
has been fully adopted by the TCEQ and
submitted formally to the EPA for
approval as a revision to the Texas SIP.
See 40 CFR part 51, Appendix V.

The TCEQ completed their state
rulemaking process and adopted
revisions on March 26, 2014. The TCEQ
submitted these adopted changes as a
revision to the Texas SIP on April 16,
2014. The EPA has evaluated the State’s
final SIP revision for any changes made
from the time of proposal. See
““Addendum to the TSD” for EPA-R06—
OAR-2013-0808, available in the
rulemaking docket. Our evaluation
indicates that the revisions made by the
TCEQ at adoption are not material
changes to the regulations that we
proposed to approve; and therefore, do
not alter our rationale presented in the
February 18, 2014, proposed approval.
As such, the EPA is proceeding with our
final approval of the majority of the
revisions to the Texas SIP, consistent
with the parallel processing provisions
in 40 CFR Part 51, Appendix V.
Additionally, the EPA is not acting at
this time on certain sections of the April
16, 2014, submittal that appear no
longer appropriate after the recent
United States Supreme Court decision,
UARG v. EPA, as discussed in Section
II of this notice. We are taking a separate
but simultaneous action elsewhere in
this issue of the Federal Register to
rescind the Texas GHG PSD FIP, with
the exception of three limited
circumstances for retained federal
permitting authority.

II. Recent UARG v. EPA U.S. Supreme
Court Decision

A. Overview of the Decision and
Implications for This Action

On June 23, 2014, the United States
Supreme Court issued a decision
addressing the application of stationary
source permitting requirements to GHGs
in Utility Air Regulatory Group (UARG)
v. Environmental Protection Agency
(EPA), 134 S.Ct. 2427 (2014). The
Supreme Court held that the EPA may
not treat GHGs as an air pollutant for
purposes of determining whether a
source is a major source required to
obtain a PSD permit, but that the EPA
could continue to require that PSD
permits, otherwise required based on a
source’s emissions of conventional
pollutants (“anyway” sources), contain
limitations on GHG emissions based on
the application of BACT.

The Supreme Court reversed in part
and affirmed in part the decision of the
D.C. Circuit Court that upheld several
EPA actions addressing PSD permitting
requirements for greenhouse gases
including the Tailoring Rule.? Although
the Supreme Court concluded that “EPA
exceeded its statutory authority when it
interpreted the Clean Air Act to require
PSD and Title V permitting for
stationary sources based on their
greenhouse-gas emissions,” 134 S.Ct. at
2449, it did not specifically identify
particular provisions of the EPA
regulations it was striking down. Thus,
pending further action by the United
States Court of Appeals for the District
of Columbia Circuit (the D.C. Circuit)
and EPA action to revise the regulations
in accordance with a more specific
remedy ordered by the D.C. Circuit, the
provisions of 40 CFR 51.166 that
provide criteria for EPA approval of
state PSD permit programs remain in the
Code of Federal Regulations. This
includes Section 51.166(b)(48)(v), which
addresses state permitting of “Step 2”
sources that emit greenhouse gases in
excess of 100,000 tons per year and no
other pollutants over the major source
thresholds. In light of UARG, EPA is not
requiring PSD permits, either directly or
through state implementation plans, for
sources emitting greenhouse gases at
any level unless a source emits a
regulated pollutant other than
greenhouse gases above the statutory
major source thresholds. That means
that the EPA will not apply or enforce
regulations that would require states to
include in their SIPs a requirement that

1See Prevention of Significant Deterioration and
Title V Greenhouse Gas Tailoring Rule; Final Rule.”
75 FR 31514 June 3, 2010. See also our February
18, 2014, Proposal (79 FR 9123) for a full
background discussion.
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“Step 2" sources obtain PSD permits.
Thus, despite the fact that section
51.166(b)(48)(v) remains in the Code of
Federal Regulations at this time, in light
of the Supreme Court decision the EPA
is not taking action on the provisions of
the Texas SIP that would require a
stationary source to obtain a PSD permit
if GHGs are the only pollutant (i) that
the source emits or has the potential to
emit above the major sources
thresholds, or (ii) for which there is a
significant emissions increase and a
significant net emissions increase from
a modification.

The Supreme Court also affirmed the
lower court’s decision that the BACT
requirement applies to GHG emissions
from new and modified sources that
trigger PSD permitting obligations on
the basis of their emissions of air
pollutants other than GHG (also known
as “Step 1” or “‘anyway’’ sources). The
Court concluded that “EPA may
continue to treat greenhouse gases as a
‘pollutant subject to regulation under
[the Clean Air Act]’ for purposes of
requiring BACT for ‘anyway’ sources.”
134 S.Ct. at 2449. Accordingly, the PSD
BACT requirement continues to apply to
greenhouse gas emissions from any new
or modified source that is otherwise
subject to PSD requirements as a result
of its emissions of another regulated
pollutant (i.e. to an “anyway’’ source),
and EPA will continue to implement
existing regulations that limit
application of the statutory BACT
requirement to greenhouse gases where
the construction project to be completed
would emit at or above a level of 75,000
tpy of CO2e as provided in 40 CFR
51.166(b)(48)(iv).

The EPA and D.C. Circuit have long
recognized, and the D.C. Circuit’s
decision affirmed by the Supreme Court
further confirmed, that PSD
requirements apply to emissions of PSD
pollutants “by automatic operation of”
the Clean Air Act. Coalition for
Responsible Regulation v. EPA, 684 F.3f
102, 115 (D.C. Cir. 2012). The Supreme
Court rejected “‘a greenhouse-gas-
inclusive interpretation of the PSD and
Title V triggers,” because the CAA does
not allow the Agency to “treat
greenhouse gases as a pollutant for
purposes of defining a ‘major emitting
facility’ (or a ‘modification’ thereof) in
the PSD context.” 134 S.Ct. at 2442,
2449. But the Court did not question the
longstanding interpretation of the EPA
and the D.C. Circuit court that the CAA
PSD permitting requirements
automatically apply to major source
emissions of pollutants that are “subject
to regulation” under the Act. 134 S.Ct.
at 2442 n. 6. See also UARG, 134 S.Ct.
at 2435 (““it is unlawful to construct or

modify a ‘major emitting facility’ in ‘any
area to which [the PSD program]
applies’ without first obtaining a
permit.”). To the contrary, UARG
affirmed the portion of the D.C. Circuit’s
decision holding that the BACT
requirement clearly applies to
greenhouse gas emissions from
“anyway”’ sources and that such PSD
requirements apply to sources
automatically by operation of the Clean
Air Act. Accordingly, the EPA does not
interpret UARG to alter the settled
understanding that the BACT
requirement automatically applies to a
pollutant (including greenhouse gases)
once it becomes subject to regulation
under the Clean Air Act. Thus,
consistent with the Supreme Court’s
holding that EPA can “continue to”
require compliance with the BACT
requirement in the Clean Air Act, 134
S.Ct. 2449, the EPA will continue to
apply the BACT requirement to
greenhouse gases under existing
regulations applicable to EPA’s review
of state implementation plans, including
40 CFR 51.166(j), 40 CFR 51.166(b)(12),
40 CFR 51.166(b)(49), and 40 CFR
51.166(b)(48)(i)—(iv).

The Supreme Court noted that the
EPA could exercise its discretion to
limit application of BACT to sources
with the potential to emit greenhouse
gases above a de minimis threshold, but
that if EPA wished to do so, it would
need to justify such threshold for
application of BACT to GHGs on proper
grounds. The Court observed that when
EPA established the existing 75,000 tpy
threshold the Agency did not
characterize it as a de minimis level. 134
S.Ct. at 2449. Rather, that threshold
represents a level that EPA determined
to be both administratively feasible for
permitting authorities to implement and
reasonable for sources to comply with.
75 FR 31514, 31560 (June 3, 2010). EPA
is considering additional action to
establish a de minimis threshold for
application of the BACT requirement to
GHGs. Pending additional action by
EPA addressing the threshold for
application of the BACT requirement to
greenhouse gases, the Agency will
continue to apply the existing
regulations that require a state PSD
program to apply the PSD BACT
requirement to GHG emissions from
“anyway’’ sources that emit or have the
potential to emit 75,000 tons per year
tpy or more of GHG on a carbon dioxide
(CO2e) basis. With respect to modified
“anyway”’ sources, the EPA is presently
reading its regulations to require that
state PSD programs apply the PSD
BACT requirements to GHG if both of
the following circumstances are present:

(1) The modification is otherwise
subject to PSD for a pollutant other than
GHG; (2) the modification results in a
GHG emissions increase and a net GHG
emissions increase equal to or greater
than 75,000 tpy COze and greater than
Zero on a mass basis.

Based on information submitted by
TCEQ, the EPA concluded in its Notice
of Proposed Rulemaking that TCEQ had
provided sufficient assurance that it has
the legal authority, personnel, and
funding to implement PSD permitting
requirements for greenhouse gases.
Following the UARG decision, the State
of Texas has argued in litigation before
the D.C. Circuit that GHGs are not
presently subject to regulation under the
PSD program and that the EPA must
conduct additional rulemaking to
establish a de minimis level before the
BACT requirement can be applied to
greenhouse gas emissions in PSD
permits required for construction at
anyway sources. As noted above, the
EPA disagrees with this position.
Nevertheless, the TCEQ has
communicated to the EPA that it
“continues to pursue EPA approval of
[its] SIP submittal . . . so our agency
has the full authority to implement the
greenhouse gas permitting program in
Texas.” 2 The State has further stated
that “[r]egardless of litigation positions,
we are currently advocating and might
pursue in the future, we think it is
necessary for TCEQ to assume this
permitting role and issue PSD permits
for greenhouse gas emissions.” Based on
information supplied by TCEQ before
the proposed rule and this additional
assurance, EPA concludes that Texas
intends to implement the PSD
permitting requirements for greenhouse
gases consistent with EPA’s
understanding of those requirements, as
articulated above, and that TCEQ
continues to have sufficient legal
authority to do so. Furthermore, TCEQ
has confirmed that it will commit the
personnel and funding necessary to
issue PSD permits addressing
greenhouse gases, notwithstanding the
State’s ongoing efforts to persuade the
court that such permits are not required
under the Clean Air Act until EPA
conducts further rulemaking. EPA’s
rescission of the majority of the FIP and
its approval of the majority of the Texas
GHG SIP are predicated on the
understanding that the State of Texas
will implement the PSD program
requirements for greenhouse gases in

20n October 1, 2014, the TCEQ sent EPA Region
6 a clarification letter in light of the UARG v. EPA
decision. That letter is also posted in the public
docket to this rulemaking.
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accordance with TCEQ’s
representations.

In sum, therefore, the EPA is taking
no action on the portion of the Texas
SIP submittal requiring sources to
obtain PSD permits based solely on their
emissions of GHGs, but is otherwise
finalizing its approval of the Texas SIP
submittals and its rescission of the FIP
and as discussed in the separate final
FIP action published elsewhere in this
issue of the Federal Register.

B. Demonstration That the Texas PSD
Program Is Consistent With the
Application of the CAA and UARG v.
EPA

The following analysis explains how
the Texas PSD program for GHGs meets
the requirements of the Clean Air Act
and the EPA’s regulations, and fits
within the parameters of the Supreme
Court’s decision. First, the revised Texas
PSD SIP recognizes GHGs and
appropriately applies GHG requirements
to PSD through the new definitions of
“greenhouse gases” in 30 TAC Sections
101.1 and 116.12 and the definitions
adopted at 30 TAC Section 116.12 for
“carbon dioxide equivalent” and
“federally regulated air pollutant.” The
“carbon dioxide equivalent” definition
is necessary to calculate the amount of
GHG emissions in PSD permit
applications and the revised definition
of “federally regulated new source
review pollutant” explicitly identifies
GHGs as regulated NSR pollutants. In
addition, this definition references
thresholds outlined in 30 TAC Section
116.164(a)(1) and (a)(2), which include
the 75,000 tpy COze threshold for
application of BACT to GHGs as
discussed above. Second, once a GHG
source is determined to be otherwise
subject to PSD, the Texas PSD program
elements at 30 TAC Sections 116.160,
116.164(a)(1), 116.164(a)(2), and
116.169 apply in the following way:

1. The applicability of the Texas PSD
program is governed by 30 TAC Section
116.160(a) and applies to each proposed
new major source or major modification
in an attainment or unclassifiable area.
To ensure that the Texas PSD program
approved into the SIP does not use GHG
emissions alone to determine whether a
source is a major stationary source or a
major modification subject to PSD, the
EPA is taking no action at this time on
the substantive revisions in 116.160(a)
pertaining to GHGs, or to the revisions
to the definitions in 30 TAC Section
116.12(19) and (20) that expanded
“major stationary source” and ‘‘major
modification” to apply to sources that
emit only GHGs above major source
levels and modifications that increase
only GHGs above applicable levels. This

ensures that the portion of the existing
Texas PSD program at 30 TAC Section
116.160(a) that is part of the approved
Texas SIP does not extend PSD
applicability to sources not already
subject to PSD based on emissions of
pollutants other than GHGs and limits
the scope of the approved SIP solely to
“anyway sources”” and modifications.

2. After it has been determined that an
existing source proposing to modify is a
major source potentially subject to PSD
requirements, the next step in the Texas
PSD program is to apply the netting test
as required under 30 TAC Section
116.160(b). Under the Texas regulations,
this netting test is to determine whether
the modification requires a PSD permit
because it results in a net significant
increase of federally regulated new
source review pollutants. The EPA is
taking no action at this time on the
substantive revisions to the definition in
30 TAC Section 116.12(20) of ““‘major
modification” so that the PSD
requirements in the approved Texas SIP
will only apply to a modified source
when there is a net significant increase
of a regulated pollutant other than
GHGs.

3. Finally, if the emissions from
construction of a new source or net
emission increase from a major
modification are greater than the levels
at 52.21(b)(23) for a particular pollutant
or the interim thresholds for GHGs at 30
TAC Section 116.164(a)(1) and (a)(2),
then BACT is required to be applied to
each such pollutant under 30 TAC
Section 116.160(c).3 This section
incorporates Section 52.21(j) of EPA’s
regulation, which requires BACT for
each “regulated NSR pollutant” that a
new source emits or that a major
modification increases in a significant
amount. The Texas regulations do not
incorporate the definition of “regulated
NSR pollutant” in Section 52.21(b)(50)
of EPA’s regulations, but rather contain
a Texas-specific definition of “federally-
regulated NSR pollutant” in Section
116.12(15), which covers greenhouse
gases. Because the Texas regulations
approved into the SIP in this action
explicitly identify GHGs as a federally-
regulated NSR pollutant above the
interim thresholds in 30 TAC Section
116.164(a)(1) and (a)(2), the 75,000 tpy
COze threshold will be used for GHGs
rather than the default of any amount
greater than 0 tpy for a pollutant not
listed at 40 CFR 52.21(b)(23). Therefore,
with only the provisions approved in
this action identified above, the
approved portions of the Texas PSD
program in the state’s SIP will apply

3 Note the Texas PSD SIP incorporates the major
modification levels at 40 CFR 52.21(b)(23).

BACT for GHG emissions at the interim
thresholds to only “anyway”’ sources
and modifications.

The EPA concludes that the Texas SIP
and PSD program regulate GHGs
through the PSD program as consistent
with the June 23, 2014, UARG v. EPA
decision for “anyway sources”.

C. Provisions Where the EPA Is Taking
No Action

Because of the Supreme Court’s
ruling, the EPA is not taking final action
at this time on certain SIP provisions.
We are not taking action at this time on
the provisions listed below as they are
not necessary to appropriately regulate
“anyway”’ sources. We believe these
provisions are severable from other
portions of the Texas SIP submissions
and we do not need to act on them now
to finalize approval of all other
provisions of the submittal.

¢ Revisions to 30 TAC Section
106.4(a)(1), (a)(3) and (a)(4) adopted on
March 26, 2014, and submitted on April
16, 2014;

¢ Substantive revisions to the
definition of “major stationary source”
at 30 TAC Section 116.12(19) adopted
on March 26, 2014, and submitted on
April 16, 2014;4

e Substantive revisions to the
definition of “major modification” at 30
TAC Section 116.12(20) adopted on
March 26, 2014, and submitted on April
16, 2014;5

e Revisions to 30 TAC Section
116.111(a)(2)(I) adopted on March 26,
2014, and submitted on April 16, 2014;

¢ Revisions to 30 TAC Section
116.160(a) and (b) adopted on March 26,
2014, and submitted on April 16, 2014;

e New 30 TAC Sections 116.164(a)(3),
(a)(4), (a)(5), and (b) adopted on March
26, 2014, and submitted on April 16,
2014;

¢ Revisions to 30 TAC Sections
116.610(b) adopted on March 26, 2014,
and submitted on April 16, 2014;

¢ Revisions to 30 TAC Sections
116.611(b), 116.611(c)(3),
116.611(c)(3)(A), and 116.611(c)(3)(B)
adopted on March 26, 2014, and
submitted on April 16, 2014; and

4 Note that the EPA is approving the renumbering
of the Definitions in 30 TAC Section 116.12, which
will include the renumbering of the existing SIP-
approved definition of “major stationary source”
from 30 TAC Section 116.12(17) to 30 TAC Section
116.12(19).

5Note that the EPA is approving the renumbering
of the Definitions in 30 TAC Section 116.12, which
will include the renumbering of the existing SIP-
approved definition of “major modification” from
30 TAC Section 116.12(18) to 30 TAC Section
116.12(20). We are also approving other non-
substantive revisions to the name of the Figure
within the definition, and to footnotes 1 and 5 of
the Figure.
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¢ Revisions to 30 TAC Sections
122.122(e)(3), (e)(3)(A), and (e)(3)(B)
adopted on March 26, 2014, and
submitted on April 16, 2014.

In a letter dated October 1, 2014, the
TCEQ informed EPA of its view that the
provisions listed above ““are no longer
appropriate or necessary for the SIP”
after the Supreme Court decision in
UARG v. EPA. EPA concurs with this
assessment by TCEQ and is not taking
action on the submitted revisions to
these provisions in this rulemaking.

D. Provisions Where the EPA Is
Finalizing Action

The remaining provisions in the
Texas SIP submissions can operate
independently and do not depend on
the provisions listed above to provide
authority for the TCEQ to issue PSD
permits for “anyway sources” that
contain limitations on GHGs based on
application of BACT. The provisions we
are approving in this action are listed
below. These provisions are sufficient
by themselves to ensure the TCEQ will
have a GHG PSD program in place that
is consistent with the Court’s ruling and
the provisions of 40 CFR 51.166 that the
EPA is continuing to apply and enforce
at this time.

e Substantive and non-substantive
revisions to 30 TAC Section
116.111(a)(2)(1), (a)(2)(B), (a)(2)(C),
(a)(2)(D), and (a)(2)(F) adopted on
September 15, 2010, and submitted on
October 5, 2010;

¢ Revisions to 30 TAC Sections
39.411(e)(11), (e)(15), (e)(16), (£)(4),
(H)(8), 39.412(a)—(d), 39.419(e)(1), and
39.420(e)(4) adopted on March 26, 2014,
and submitted on April 16, 2014;

e Revisions to 30 TAC Section 101.1
adopted on March 26, 2014, and
submitted on April 16, 2014;

¢ Revisions to 30 TAC Section 101.10
adopted on March 26, 2014, and
submitted on April 16, 2014;

e Revisions to 30 TAC Section
101.201 adopted on March 26, 2014,
and submitted on April 16, 2014;

e Revisions to 30 TAC Section 106.2
and 106.4(d) adopted on March 26,
2014, submitted on April 16, 2014;

¢ Revisions to 30 TAC Section 116.12
adopted on March 26, 2014, submitted
on April 16, 2014, including the
renumbering of SIP-approved
definitions for “major stationary source”
and “major modification” at non-
substantive revisions within those
definitions; 6

6 As specified in Section II.C of this final rule, the
EPA is taking no action at this time on the
substantive revisions to the definitions of “major
stationary source” and “major modification”
pertaining to non-anyway sources and modification.

e Revisions to 30 TAC Section
116.111(b)(1) adopted on March 26,
2014, submitted on April 16, 2014;

e Revisions to 30 TAC Section
116.160(c) adopted on March 26, 2014,
submitted on April 16, 2014;

e New provisions at 30 TAC Section
116.164(a) introductory paragraph,
(a)(1), and (a)(2) adopted on March 26,
2014, submitted on April 16, 2014;

e New provisions at 30 TAC Section
116.169(a) adopted on March 26, 2014,
submitted on April 16, 2014;

e Revisions to 30 TAC Section
116.610(a)(1) adopted on March 26,
2014, submitted on April 16, 2014;

e Revisions to 30 TAC Section
116.611(c)(1) and (c)(2) adopted on
March 26, 2014, submitted on April 16,
2014; and

e Revisions to 30 TAC Section
122.122(a), (e)(1), and (e)(2) adopted on
March 26, 2014, submitted on April 16,
2014.

The EPA anticipates that we will need
to take additional action to revise the
federal PSD requirements for GHG PSD
permitting in light of the Supreme Court
decision. The timing and content of
such revisions are expected to be
informed by ongoing legal proceedings
before the D.C. Circuit. These revisions
to federal requirements may necessitate
future revisions to the Texas SIP. The
EPA will work with Texas, and all other
affected states, to address future changes
in our federal permitting requirements
in an expeditious manner.

III. Response to Comments

We received comments from Air
Alliance Houston, the Greater Houston
Partnership (GHP), the House Bill 788
Working Group (HB 788 Working
Group), Sierra Club, Texas Chemical
Council (TCC), Texas Commission on
Environmental Quality (TCEQ), Texas
Industry Project (TIP), the Texas Oil and
Gas Association (TXOGA), the Texas
Pipeline Association (TPA), and public
citizens on our February 18, 2014,
proposal. All comments received on the
February 18, 2014, proposed action are
available in the public docket to this
rulemaking. Below is our summary of
each comment received relating to the
SIP action and our response. The EPA
notes that the comments and our
responses to comments relevant to the
final FIP rescission action are in the
separate but simultaneous final action.
Comments and responses that relate to
both final actions are found in both
documents.

Comment 1: The TCEQ, GHP, HB 788
Working Group, TCC, TIP, and TPA
submitted comments supportive of our
proposed action and urge the EPA to

proceed with final approval and rescind
the associated FIP.

Response 1: The EPA appreciates the
support of the commenters. No changes
have been made to the final SIP
approval rule as a result of these
comments.

Comment 2: The TCC encouraged the
EPA to make the FIP rescission effective
immediately upon approval of the SIP.
As support, the commenters referenced
the EPA’s final approval action of the
Wyoming GHG PSD Program at 78 FR
69998, November 22, 2013.

Response 2: The EPA interprets the
comment as a request that the EPA make
the final approval of the GHG PSD SIP
and the rescission of the GHG PSD FIP
effective immediately upon publication
in the Federal Register pursuant to the
Administrative Procedure Act (APA),
Section 553(d). As explained more fully
in Section IV of this document and in
Comment/Response 3, the EPA finds
that this final SIP action and the
separate but simultaneous final FIP
rescission action should be made
effective immediately upon publication
in the Federal Register.

The EPA also wishes to clarify that
the Wyoming action, cited in the
comment as precedent for an immediate
effective action, does not utilize Section
553(d) of the APA. The EPA’s November
22, 2013, final approval of the Wyoming
GHG PSD Program and FIP rescission
were both effective 30 days after
publication in the Federal Register.
Specifically, the Wyoming action was
published on November 22, 2013, and
the SIP approval and FIP rescission
were effective on December 23, 2013.

Comment 3: TXOGA requested that
the final SIP approval and the FIP
rescission be effective on the date of
Federal Register publication rather than
the date 30 days after publication. TIP
commented that the EPA should invoke
the “good cause” exception in the APA
to make the final approval and FIP
rescission immediately effective upon
publication. TIP suggested that using
the “good cause” exception would: (1)
“level the playing field”” between Texas
GHG permitting and GHG permitting in
states with EPA-approved GHG
permitting programs; (2) provide
economic benefits by allowing
consolidation of air permitting for Texas
GHG sources at the TCEQ; (3) relieve a
restriction imposed by the FIP; and (4)
is procedural in nature and does not
change substantive requirements for
GHG PSD permitting.

Response 3: The EPA agrees that this
is an appropriate circumstance to make
this rule effective immediately upon
publication, pursuant to 5 U.S.C.
Section 553(d) of the APA. As detailed
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in Section III of this final SIP action and
in Section III of the separate but
simultaneous final FIP action, we have
determined that both the final approval
of the GHG PSD SIP and the separate
but simultaneous rescission of the GHG
PSD FIP be effective immediately upon
publication in the Federal Register. An
immediate effective date is authorized
under the APA, Section 553(d)(1),
which provides that a rulemaking action
may become effective less than 30 days
after publication if the rule “‘grants or
recognizes an exemption or relieves a
restriction”’; and Section 553(d)(3),
which allows an effective date less than
30 days after publication “as otherwise
provided by the agency for good cause
found and published with the rule.”

First, the immediate effective date
helps to relieve the restriction on the
TCEQ’s ability to issue single GHG PSD
permits and will eliminate the dual
EPA/TCEQ PSD permit system, which
in turn, promotes a more efficient single
permitting authority process. Second,
we have determined there is “good
cause”’ to make this rule effective
immediately because it will allow Texas
to begin processing complete PSD GHG
applications that meet the appropriate
federal PSD requirements immediately
and it will allow the regulated
community to receive PSD permits
containing GHG limits, issued by Texas,
as soon as possible. An immediate
effective date provides Texas with
undelayed authority to regulate GHG
emissions in PSD permits issued to
“anyway”’ sources and allows Texas to
become the sole PSD permitting
authority in the state, except in three
limited circumstances. In addition, an
expedited transition of the GHG PSD
program from the EPA to Texas creates
a more efficient use of EPA and State
resources, and creates certainty for the
regulated community and public.
Additionally, the EPA and the TCEQ
have worked closely to ensure Texas has
adequate authority and resources to
administer the GHG PSD permitting
program without a 30-day delay, which
is normally the time required for
affected parties to adjust their behavior
and prepare before the final rule takes
effect. The EPA has determined that
moving as expeditiously as practicable
to consolidate GHG PSD permitting with
the TCEQ PSD permitting program is
supported here as the State has the
authority and resources to administer
the GHG PSD permitting program. The
EPA finds that the above reasons
support an effective date prior to thirty
days after the date of publication under
5 U.S.C. Section 553(d) for both this
final SIP approval action and the

separate but simultaneous final FIP
action. We have revised the effective
date of our final SIP action as a result
of these comments.

Comment 4: The HB 788 Working
Group commented that the EPA should
proceed with finalizing our proposed
parallel processing even though the
TCEQ Commissioners are likely to
revise the Texas GHG PSD rule package
in response to public comments
received at the March 26, 2014, agenda
meeting. The HB 788 Working Group
summarized the proposed changes and
characterized the changes as follows: (1)
clarify the distinction between the GHG
PSD program and Texas minor NSR
requirements; (2) remove the exemption
for CO, from biogenic sources from the
new definition of CO,-equivalent
emissions (CO»e), consistent with the
EPA'’s action in the proposed GHG PSD
SIP approval; (3) clarify GHG PSD
applicability and ensure consistency
with federal requirements; (4) address
recordkeeping requirements for non-
PSD changes in GHGs; and (5) establish
a deadline for GHG-only major sources
to certify emissions of GHGs below
major source thresholds that is
consistent with the federal Part 70 and
Texas Chapter 122 deadlines.

Response 4: The TCEQ submitted the
final GHG PSD SIP submittal on April
16, 2014. As discussed above in Section
I of this rulemaking and the Addendum
to the TSD, the TCEQ Commissioners
did not adopt material changes as a
result of public comment. The EPA has
evaluated the adopted changes and
determined that each change is not
significant or substantive in nature.
Because these were not material changes
to the regulations that the EPA proposed
to approve, the EPA’s notice of
proposed rulemaking provided
sufficient notice to members of the
public of the substance of the TCEQ
regulations that the EPA is approving
into the Texas SIP in this final rule.
However, as discussed above in Section
II of this final action, some of the
provisions that the EPA proposed to
approve are now no longer appropriate
for inclusion in the Texas SIP after the
Supreme Court’s ruling. Nevertheless,
the EPA is finalizing approval of the
majority of the revisions to the Texas
SIP as proposed, including those
provisions with revisions that are not
significant or substantive, adopted by
the TCEQ on March 26, 2014, and
submitted on April 16, 2014. See
Section II.C and IL.D of this final
rulemaking for an explanation of which
submitted provisions where we are
taking no action and which provisions
are being finally approved.

Comment 5: The EPA should state for
the record that GHG permits issued by
the EPA may be amended by the TCEQ
once permitting authority is delegated.

Response 5: As stated in our proposed
approval, the TCEQ submitted a letter
on January 13, 2014, (available in the
docket for this rulemaking) that
provided clarity and assurances that the
TCEQ has the general authority under
the Texas Clean Air Act to administer
the EPA-issued GHG PSD permits,
including revising or amending those
permits in the future. Specifically, the
“TCEQ will assume full PSD
responsibility for the administration and
implementation of final GHG PSD
permits issued by the EPA upon
notification from the EPA that all
administrative and judicial appeal
processes have expired or have been
completed or concluded . . . assuming
full PSD responsibility includes the
authority to. . . process and issue any
and all subsequent PSD permit actions
relating to such permits (e.g.,
amendments).” See 79 FR 9123, 9132.
February 18, 2014.

We would also like to correct one
statement from the commenter
concerning the EPA’s delegation of
permitting authority to the TCEQ. The
EPA’s final action today approves under
Section 110 of the CAA, the Texas GHG
PSD permit process as part of the Texas
SIP. The EPA wishes to clarify to the
commenter that our final action is a SIP
approval, not a delegation of the EPA’s
authority. Once a SIP is approved, the
state permitting authority issues permits
consistent with the SIP under state law.
CAA Section 110 does not involve a
“delegation” of the EPA authority under
federal law to states. Rather, states
exercise primary authority as
implemented through their EPA-
approved SIPs, including issuing state
permits under state law under a PSD
SIP. In general, when the EPA approves
a PSD SIP, the EPA makes a
determination that a state-issued
preconstruction permit that complies
with the state law in the SIP will satisfy
the federal PSD permitting requirements
that are applicable under the CAA and
EPA regulations at the time of the SIP
approval. No changes have been made
to the final SIP approval rule as a result
of this comment.

Comment 6: One commenter found it
difficult to provide specific comments
due to the pending Supreme Court
decision on GHG and asked that the
EPA discuss the impact, if any, of the
pending Supreme Court decision
around GHG.

Response 6: Although not specifically
referenced in the comment, we believe
the commenter’s reference to “pending
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Supreme Court decision around GHG”
refers to the following case that was
before the Supreme Court of the United
States: Case 121146; Utility Air
Regulatory Group v. The Environmental
Protection Agency and consolidated
cases. The Supreme Court decided this
case on June 23, 2014. See Section II of
this final action for a detailed
discussion. In summary, the Supreme
Court affirmed in part and reversed in
part the lower court’s decision on the
applicability of the PSD Program to
GHGs, rejecting the application of the
PSD program to additional sources
based only on GHG emissions but
affirming the applicability of BACT to
GHGs emitted by sources otherwise
required to obtain PSD permits based on
emissions of other pollutants.
Accordingly, the decision has
influenced our final action on the April
16, 2014, SIP submittal. The EPA is
proceeding with the finalization of the
majority of the revisions to the Texas
SIP and the separate but simultaneous
FIP removal that we proposed to
approve on February 18, 2014. However,
in order to proceed consistent with the
Court’s decision as detailed in Section
II and Comment/Response 4, the EPA is
taking no action at this time on the
portions of the April 16, 2014, submittal
that provided for the permitting of ““Step
2,” “non-anyway’’ sources.

Comment 7: The EPA should state for
the record that the reasonable
possibility recordkeeping requirements
pursuant to 40 CFR 52.21(r)(6) do not
apply to GHG emissions if the emissions
increase is less than 75,000 tpy COxe.
The reasonable possibility requirements
under 40 CFR 52.21(r)(6) apply to a
“regulated NSR pollutant.” The
definition of “regulated NSR pollutant”
in 40 CFR 52.21(b)(50) includes any
pollutant that is “subject to regulation.”
Pursuant to 40 CFR 52.21(b)(49), GHG is
not subject to regulation and thus is not
a regulated NSR pollutant if the
emissions increase is less than 75,000
tpy COze.

Response 7: After the Supreme Court
decision, the EPA considers GHG
emissions to be subject to regulation
only if the criteria at 40 CFR
52.21(b)(49)(i) through (iv) are satisfied.
As discussed above, these provisions
remain in the Code of Federal
Regulations at the present time. The
EPA may need to consider
modifications to these regulations, but
under the existing provisions, the
reasonable possibility requirements at
40 CFR 52.21(r)(6) do not apply for GHG
emissions below the subject to
regulation thresholds.

Comment 8: Air Alliance Houston
commented that the EPA should not

approve the Texas rules without first
requiring the TCEQ to explicitly allow
for public review and comment on all
BACT analyses.

Response 8: As discussed in our
February 18, 2014, proposed approval,
the proposed revisions to the Texas SIP
and the existing Texas SIP already
require public review and comment on
all BACT analyses. Even though we are
not finalizing approval of the submitted
revisions to 30 TAC Section
116.111(a)(2)(I) that were adopted on
March 26, 2014, and submitted on April
16, 2014, the existing Texas SIP at 30
TAC Section 116.111(a)(2)(I) requires
that any permit application for a
proposed facility in an attainment area
comply with all applicable requirements
of PSD review. As discussed in our
February 18, 2014, proposed approval,
one such applicable requirement for
PSD permitting is the SIP-approved
requirement at 30 TAC Section
116.111(b)(2) which requires that
Chapter 39 public notice provisions are
followed for PSD permits declared
administratively complete on or after
September 1, 1999. As also discussed in
our February 18, 2014, proposed
approval, the EPA, in a separate
rulemaking action on January 6, 2014,
previously approved the public notice
provisions in 30 TAC Chapter 39 as
consistent with all requirements for PSD
public notice. See 79 FR 9123, 9129. As
discussed more fully in Section II.B of
this final SIP approval action, the EPA
has concluded that the Texas PSD
program will apply GHG BACT to all
“Step 1” or “‘anyway’’ sources.
Therefore, any GHG PSD permit
application will be subject to PSD
public notice requirements under the
SIP-approved public notice provisions
for PSD permit applications at 30 TAC
Chapter 39. Specifically, the SIP-
approved public notice provisions at 30
TAC Section 39.405(g) require the
applicant to make available for public
review the permit application,
additional materials submitted in
support of the application, the air
quality analysis, the preliminary
determination summary, and the draft
permit. The BACT analysis for a given
GHG PSD permit application for an
“anyway”’ source will therefore be
included in the materials available for
public review and comment. Please note
that we are no longer taking action on
provisions that deal with ‘non-anyway”
or “Step 2" sources, as discussed
elsewhere in this notice.

Comment 9: Air Alliance Houston
commented that the EPA should require
the TCEQ to assess add-on GHG
pollution control equipment consistent
with the federal BACT program. Air

Alliance Houston further commented
that the three-tiered Texas BACT
process required by the Texas Clean Air
Act is not consistent with the top-down,
five-step federal BACT analysis. Public
citizens also commented to request
clarification on how BACT is
determined and questioned who is
responsible for determining whether
controls such as carbon capture would
be feasible.

Response 9: The EPA’s final action
today approves revisions to 30 TAC
Section 116.111(a)(2)(C) to clarify the
application of BACT for all permit
applications in Texas, including GHG
PSD permit applications. This provision
clarifies that the TCEQ use two types of
BACT for permit reviews—federal
BACT pursuant to the requirements of
Title I Part C and Texas BACT under the
Texas Clean Air Act (TCAA). The
revision clarifies federal BACT must be
applied first to any facility subject to
PSD requirements. While this provision
is germane to all Texas PSD permits,
this applies to PSD permits for anyway
sources with GHG emissions. These
GHG PSD permits will be required to
apply federal BACT as well as TCAA
BACT. Federal BACT requirements will
govern the permitting process if there is
a difference in stringency between the
federal BACT requirements and the
Texas BACT requirements. See the
discussion in our February 18, 2014,
proposed approval at 79 FR 9123, 9128.
Additionally, as discussed in past SIP
approval actions on the Texas PSD
program, the EPA has determined that
the Texas BACT process is an
appropriate alternative to the federal
top-down process.” This action on the
Texas GHG PSD SIP revision does not
alter our determination that the TCEQ
will continue to implement the Texas
PSD program consistent with federal
requirements. This approval of 30 TAC
Section 116.111(a)(2)(C) further
supports our previous determinations
that the TCEQ shall apply Texas BACT
and federal BACT to all PSD permits,
and if there is a conflict, the federal
BACT requirements will apply. As to
the specific process for applying BACT
review in a PSD permit, under state law
at 30 TAC Sections 116.111(a)(2)(C) and
116.160(c)(1)(A), the applicant must
submit an application including specific
control technology.? As the PSD

7 See the EPA’s proposed approval of the Texas
PSD program on December 22, 1989 at 54 FR 52823,
52825. See also the EPA’s final approval of the
Texas PSD program on June 24, 1992 at 57 FR
28093, 28096.

8 The revisions to 30 TAC Section 116.160(c)
adopted on March 26, 2014, and submitted on April
16, 2014, refer to the requirements for GHG PSD
permitting in 30 TAC Section 116.164. As noted in
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permitting authority, the TCEQ, under
its PSD permit rules at 30 TAC Sections
116.160 and 116.164(a) introductory
paragraph, (a)(1) and (2) only, shall
review the application and specified
control technology and determine
whether the technology is considered
BACT. Under the Texas SIP at 30 TAC
Section 39.405(g)(3), the TCEQ’s
analysis of the proposed BACT shall be
included in the proposed state issued
permit, which is subject to public
review and comment. Public citizens
have an opportunity to review the
TCEQ’s proposed BACT determination
and provide comments on the proposed
permit during the specific comment
period under 30 TAC Section 55.152.
Pursuant to the Texas SIP at 30 TAC
Section 55.156(b), the TCEQ must
respond to all comments received on
proposed PSD permits.

Comment 10: Public citizens
submitted several comments regarding
the EPA’s proposed approval of the
GHG PSD SIP, the rescission of the GHG
PSD FIP, and the transition process to
be used when transferring permitting
authority to the TCEQ. Specifically, the
commenters are concerned that the
transition process is lacking the “voice”
of the people on whether the public
feels it is the right of the applicant/
company to be able to choose the EPA
or the TCEQ as the permitting authority
without the public’s input on pending
applications. The commenters urged the
EPA to retain the permitting authority in
sensitive nonattainment areas such as in
Brazoria County, Texas. Finally, the
commenters submitted information
regarding ozone monitor siting and air
quality in Clute, water quality impacts
in the Galveston Bay, and maps
identifying locations of proposed GHG
PSD permits.

Response 10: While the EPA
appreciates the commenter’s concerns
about the public having a voice in the
selection of a permit authority, we
believe the appropriate regulatory and
permit transition procedures are in
place to ensure any GHG PSD permit,
whether issued by the EPA or the TCEQ,
complies with all federal PSD
requirements. Further, the EPA offered
an opportunity for review and comment

Section II.C of this final SIP approval, EPA is not
taking action at this time on portions of 30 TAC
Section 116.164 that add thresholds pertinent to
whether a non-anyway source or modification
requires a PSD permit solely for GHG emissions.
But, EPA is acting to approve the portions of 30
TAC Sections 116.164 that apply a “75,000 TPY
“major modification level” to increases in GHGs at
anyway sources and modifications, so it remains
appropriate for EPA to act to approve the submitted
revisions to 30 TAC Section 116.160(c) adding the
reference to the thresholds for GHGs in 30 TAC
Section 116.164(a)(1) and (a)(2).

on our proposed determination that the
TCEQ has the requisite authority to
address GHGs in the PSD program in
Texas upon approval of the SIP and
rescission of the FIP for GHGs. We
received no comments on this specific
issue. As stated in the proposal, the EPA
finds the TCEQ has the necessary legal
and regulatory provisions in place to
successfully implement the federal
requirements for GHG PSD permitting.
As such, we are finalizing the approval
of the Texas SIP provisions for GHG
PSD permitting, with the above noted
exceptions where we are taking no
action at this time on certain revisions
that appear to no longer be needed after
the Supreme Court’s UARG v. EPA
decision. In a separate but simultaneous
action published elsewhere in this issue
of the Federal Register, we are
rescinding the majority of the Texas
GHG PSD FIP. Upon the effective date
of both of these actions, the TCEQ will
have the authority to process
applications and issue GHG PSD
permits, except where the EPA retained
authority in three limited
circumstances. As stated in the EPA’s
February 18, 2014, proposal and
transition document referenced in that
action, the EPA contacted each GHG
PSD permit applicant who had
submitted an application to the EPA at
the time of our proposed approval. We
provided these permit applicants the
opportunity to elect either the EPA or
the TCEQ as the issuer of its GHG
permit by May 15, 2014. All permit
applicants submitted a request for
permitting authority by the deadline of
May 15, 2014. For the permit
applications that have been submitted
since the EPA’s proposed approval, the
EPA is retaining permitting authority
and will continue evaluating and
processing these permit applications
unless and until the applicant submits
a written request to transfer to the
TCEQ, the EPA issues a final permit, or
a permit application is withdrawn from
the EPA. The EPA Region 6 GHG Web
site has been updated to identify which
permit applications have been retained
by the EPA for processing and those
which have been transferred to the
TCEQ. We will continue to update this
Web site as applicants make their
decisions regarding permitting
authority. Upon the effective date of our
final SIP approval and simultaneous FIP
rescission, the EPA will no longer
accept applications for GHG PSD
permits in Texas. From that point
forward, the TCEQ will be the only
permitting authority for GHG PSD
permits in Texas, with the exception of
the three limited circumstances where

the EPA retains authority over a permit
application or an issued permit has not
gone through exhaustion of all
administrative and judicial appeals, as
discussed in our final FIP rescission
action. Both the EPA and the TCEQ are
required to issue GHG PSD permits that
satisfy federal requirements for PSD
permitting. In the instances where a
permit applicant elected to transfer the
permitting authority to the TCEQ and
the EPA has already public noticed a
draft permit and received comments, the
EPA intends to contact each commenter
to advise them to resubmit comments to
the TCEQ pursuant to 30 TAC Sections
39.412 and 55.152.

Second, as we are finalizing this SIP
approval rulemaking today, we find the
TCEQ has adopted regulations sufficient
to regulate emissions of GHGs from
“anyway’’ major emitting sources under
the Texas PSD program. As part of the
Texas PSD program, a GHG PSD permit
application will be subject to the Texas
SIP-approved public notice and
comment procedures that are consistent
with the EPA’s federal PSD public
notice requirements at 40 CFR
51.166(q). For new GHG PSD permit
applications processed by the TCEQ and
those “anyway” applications transferred
from the EPA to the TCEQ for which the
EPA has not proposed a draft permit,
the Texas SIP-approved public notice
process will involve two opportunities
for public comment under 30 TAC
Sections 39.418 and 39.419 for the
Notice of Receipt of Application and
Intent to Obtain Permit (NORI) and the
Notice of Application and Preliminary
Decision (NAPD). For the subset of
permit applications that are transferred
to the TCEQ after the EPA has already
proposed a draft permit, these
applications will either use the NORI
and NAPD or will go through a
Combined Public Notice under 30 TAC
Section 39.412. Opportunity for public
review and comment will be provided
in all instances where the TCEQ is the
permitting authority for a GHG PSD
permit application.

We would like to correct one
statement from the commenter
concerning nonattainment permitting,
which is that the EPA should retain the
GHG PSD FIP permitting authority in
sensitive nonattainment areas. There are
no GHG nonattainment areas; the EPA
was the permitting authority only for
GHG PSD permits. The TCEQ has been,
and continues to be, the permitting
authority for Nonattainment New
Source Review (NNSR) permits in
Texas. In Brazoria County, the EPA was
the permitting authority for the GHG
PSD permits but the TCEQ was the
permitting authority for the NNSR
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permitting program and all other non-
GHG PSD pollutants.

After review and consideration of the
additional materials submitted by the
citizens, the EPA has determined that
the data submitted regarding ozone
monitors and air quality in Clute, water
quality in Galveston Bay, and maps
identifying locations of the proposed
GHG PSD permit applications, are
beyond the scope of our review and are
not relevant to our proposed approval of
the Texas GHG PSD SIP. No changes
were made to the final SIP approval rule
as a result of these comments.

Comment 11: Air Alliance Houston
commented that the EPA should
encourage the TCEQ to compile an
annual GHG emissions inventory of
those sources required to submit
emissions information under the EPA’s
GHG Reporting Program.

Response 11: While we appreciate the
commenter’s suggestion, this
requirement is beyond the scope of this
action. Our final action today approves
revisions to the Texas PSD SIP to
provide the TCEQ the authority to
regulate GHG emissions from ‘“‘anyway”
sources under the Texas PSD program
consistent with the PSD requirements
after the Supreme Court’s UARG v. EPA
decision. The EPA’s PSD program
regulation applicable to approval of a
state program (40 CFR 51.166) does not
require a GHG emissions inventory.
However, as the commenter noted, the
EPA has a separate requirement under
the federal GHG Reporting Program that
requires certain sources to report annual
GHG emissions to the EPA for tracking
in a national database. See the EPA
regulations at 40 CFR Part 98. We note
that the data submitted to the GHG
Reporting Program is made available to
the public at http://www.epa.gov/
climatechange/ghgemissions and can be
readily sorted by state. The
implementation of the GHG Reporting
Program is outside the scope of the
Texas SIP revision that the EPA is
approving in this action. No changes
were made to the final SIP approval rule
as a result of these comments.

Comment 12: Several commenters
submitted comments regarding the
EPA’s document titled “Transition
Process for Transferring GHG PSD
Permitting Authority to TCEQ.” These
comments are summarized below:

A. Comments about notification to
companies regarding the Transition
Process:

O TCC suggests that the EPA clarify
that letters sent to applicants will not be
mailed until the final rule has been
published in the Texas Register, on or
about April 17, 2014.

O TCC requests that the EPA post a
message or announcement on its Web
site indicating that letters concerning
the transition process have been
submitted to any of the GHG applicants.

B. Comments about the deadline for
selecting a permitting authority under
the Transition Process:

O TCC suggests the EPA not impose a
firm 30-day decision deadline because
of concerns that permit applicants
selecting the TCEQ as the permitting
authority may experience delay in
processing of applications if the FIP
rescission is delayed.

O TCC requests that the EPA clarify
whether a permit applicant will have
the opportunity to request additional
time beyond 30 days to submit a
response regarding permitting authority.

C. Comments about the Transition
Process for Issued Permits: TCC, TIP,
and TXOGA requested that the EPA
reconsider the transition process, such
that permit applications currently being
reviewed in the Environmental Appeals
Board (EAB) could be transferred to the
TCEQ.

Response 12: The EPA appreciates the
comments on the Transition Process we
will be using to transfer GHG PSD
permitting authority to the TCEQ. After
consideration of the comments and in
light of the recent UARG v. EPA
decision, we have decided that it is
necessary to revise, in part, our
Transition Process as well as revise, in
part, the EPA’s proposed retained
authority under the FIP. Below are our
specific responses to the comments
raised regarding the Transition Process
and a discussion of how the EPA is
revising our retained authority under
the separate but simultaneous FIP
rescission.

Response 12A: For permit applicants
with applications submitted at the time
of our February 18, 2014, proposal, we
are making no changes to the Transition
Process. The EPA has provided
adequate notice to those initial permit
applicants regarding the Transition
Process. The EPA mailed letters to each
GHG permit applicant on file with the
EPA on March 27, 2014, requesting a
response no later than May 15, 2014.
Those letters are available for public
access in the docket for the SIP and FIP
rulemaking actions. By communicating
with our initial permit applicants
immediately following the TCEQ
Commissioners vote on March 26, 2014,
to adopt the GHG PSD revisions, we
provided our initial permit applicants
with a reasonable amount of time to
weigh individual business
considerations and respond with a
permitting authority request. The letters

were delivered to the applicants via U.S.

Postal delivery and email, ensuring
multiple means of communication with
each applicant. Additionally, our
Region 6 GHG Web site was updated to
indicate the availability for review and
comment on the EPA’s proposed
approval of the Texas GHG PSD SIP,
rescission of the Texas GHG PSD FIP,
and Transition Process. No changes
were made to the final SIP approval rule
as a result of these comments.

The EPA recognizes that since the
time of our proposed rulemaking, we
have received additional permit
applications and those permit
applicants were not afforded a similar
opportunity to select a permitting
authority by the May 15, 2014, deadline
specified in the Transition Process. For
these permit applications submitted
after the February 18, 2014, proposal,
the EPA is retaining the permitting
authority until the EPA either issues a
final permit and all subsequent
administrative and judicial appeals are
exhausted, the applicant submits a
written request to be transferred to the
TCEQ, or the applicant withdraws the
permit from the EPA.

Response 12B: The EPA does not
believe it is necessary to extend the
deadline for requesting a transfer of
permitting authority beyond the May 15,
2014, deadline, as specified in our
Transition Process for the initial permit
applications that were submitted at the
time of our February 18, 2014, proposed
action. We received written permit
authority requests from all permit
applicants in house at the time of the
proposed notice by the specified May
15, 2014, deadline.

However, in consideration of these
comments and in light of the UARG v.
EPA decision, we have decided that for
any permit applications that were
submitted after our proposed
rulemaking, the EPA will retain
permitting authority and continue to
process and evaluate any pending
permit application for an anyway source
or modification unless or until the
applicant submits a written request to
transfer the authority to the TCEQ or
withdraws the permit application from
the EPA. The EPA will continue to
process and evaluate any pending
permit application for an anyway source
or modification. There is no 30-day time
period for a decision imposed on the
permit applicants. Rather, the applicant
can make an informed business decision
through consultation with the EPA and
the TCEQ, up until the EPA has issued
a final permit. The EPA’s retained
authority under the FIP was revised as
a result of these comments.

Response 12C: At this time, we intend
to transfer all initial permit applications
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and related materials to the TCEQ where
a permit applicant requested the transfer
in writing by May 15, 2014, as specified
in the Transition Process. Additionally,
as discussed above in Responses 12A
and 12B, for any permit application
submitted after our February 18, 2014,
proposed rulemaking, the EPA will
transfer the permit application and
related materials to the TCEQ where the
permit applicant submits a written
request to transfer to the TCEQ. The
EPA will confirm the transfer of the
permit application by providing a letter
to the TCEQ and the permit applicant
wherein we transfer the permit
application, related materials, and state
that we consider the request for transfer
a withdrawal of the application that
removes the application from review
and further action by the EPA. As
discussed in our February 18, 2014,
proposed rulemaking, the EPA’s
permitting authority “will cease upon
an applicant’s written request to the
EPA withdrawing the pending permit
application before a final determination
is made.” See 79 FR 9123, 9133. A final
determination on the permit is made
when all administrative and judicial
appeals processes have been exhausted.
The EPA will retain permitting
authority for “anyway”” GHG PSD
permits that are issued or “anyway”
permit applications denied by the EPA
for which either the time for filing an
administrative appeal has not expired or
all administrative and judicial appeals
processes have not been completed. As
stated in our Transition Process, a GHG
PSD permit applicant has the ability to
withdraw the permit application before
the EPA and submit a new application
to the TCEQ at any time until the permit
becomes final. Because a permit does
not become final until agency review
procedures are exhausted, an applicant
can withdraw an application while a
permit is under EAB review. No changes
were made to the final SIP approval rule
as a result of these comments, but we
have modified the authority retained by
EPA in the FIP for certain permit
applications for other reasons.

Comment 13: Sierra Club submitted
several comments and supporting
exhibits requesting that the EPA not
approve the GHG PSD SIP and rescind
the FIP until the TCEQ submits
clarifications regarding access to
judicial review for GHG PSD permits.
First, Sierra Club commented that if the
commission acts on a GHG permit, then
the Texas regulations appear to require
a party to go through the contested case
hearing process in order to exhaust
administrative remedies, which is
necessary to later seek judicial review.

However, HB 788 removes the
opportunity for a contested case hearing
for GHG permits. As a result, the TCEQ
has not adequately clarified the process
to exhaust all administrative remedies
before seeking judicial review when the
commission acts on a GHG permit.
Response 13: Because judicial review
of PSD permits is important and
necessary under the Act, we have
reevaluated the Texas judicial review
process as it applies to GHG PSD
permits issued by the TCEQ. 77 FR
65305, at 65307 (Oct. 26, 2012).° The
TCEQ provided a letter to the EPA dated
May 30, 2014,10 to clarify the judicial
review process and the associated
administrative remedies with respect to
the GHG PSD permits issued by Texas.
This letter explains the processes to
exhaust administrative remedies and
confirms that Texas law provides an
opportunity for judicial review of all
GHG PSD permits issued by the TCEQ.
Texas regulations do not require a party
to go through the contested case hearing
process in order to exhaust
administrative remedies when the
commission acts on a GHG permit.
Section 50.119(b) provides that “[i]f the
commission acts on an application,
§80.272 [Motion for Rehearing] of this
title applies.” Further, Section
50.119(c)(3) provides that motions for
rehearing may be filed on “the
commission’s decision on an
application.” Section 80.272 is a
procedural provision that sets out the
process for filing a motion for rehearing
after the commission makes a decision
on a permit. State law allows the TCEQ
to establish a motion for rehearing via
regulation, even when there is no
statutory right to a contested case
hearing.11 Section 50.119(c) does not
require a contested case hearing for a
motion for rehearing to be available. We
recognize that the judicial review

9“[W]e interpret the CAA to require an
opportunity for judicial review of a decision to
grant or deny a PSD permit, whether issued by EPA
or by a State under a SIP-approved or delegated
PSD program. See 61 FR 1880, 1882 (Jan. 24, 1996)
(The EPA’s proposed disapproval of Virginia’s PSD
program SIP revision due to State law standing
requirements that limited judicial review); 72 FR
72617, 72619 (December 21, 2007) (in approving
South Dakota’s PSD program, the EPA stated: ‘We
interpret the statute and regulations to require at
minimum an opportunity for state judicial review
of PSD permits’).” 77 FR 65307.

10 Clarification Letter from Mr. Richard A. Hyde,
P.E., Executive Director, TCEQ to Mr. Ron Curry,
Regional Administrator, EPA Region 6 (May 30,
2014) [hereinafter “Judicial Review Clarification
Letter”’]. This letter is available in the docket for
this rulemaking.

11 Tex. Air Control Bd. v. Travis Cnty, 502 SW.2d
213, 215 (Tex. Civ. App.—Austin 1973, no writ); see
also, Sproles Motor Freight Line, Inc. v. Smith, 130
SW.2d 1087, 1088 (Tex. Civ. App.—Austin 1939,
writ ref d).

process under Texas law differs from
the administrative and judicial review
processes available for PSD permit
decisions under 40 CFR part 124
(opportunity to petition for
administrative review by the EPA’s
Environmental Appeals Board (EAB))
and Section 307(b) of the CAA
(opportunity to seek review before a
federal Circuit Court of Appeals) when
the EPA or a delegated agency under 40
CFR 52.21 is the PSD permit issuer.
However, the CAA does not require that
the process for judicial review of the
grant or denial of a PSD permit issued
under a SIP approved PSD program be
identical to that provided when the EPA
or a delegated agency is the PSD permit
issuer under 40 CFR 52.21. 77 FR 65305
at 65307 (Oct. 26, 2012). No revisions
were made to the final SIP approval rule
as a result of this comment.

Comment 14: Sierra Club also
commented that the availability of
judicial review for PSD permits is too
limited because the TCEQ restricts
standing requirements to “affected
persons”, which the commenter alleges
is more restrictive than Article III
standing under the U.S. Constitution.12
Sierra Club is also concerned that Texas
will assert that no person has standing
to challenge a GHG PSD permit because
the TCEQ does not believe that anyone
is affected by GHG emissions. Sierra
Club asks the EPA to require the TCEQ
to amend its regulations to clarify that
persons who participate in or comment
on the permitting process will have
standing to seek review of a final permit
decision in court.

Response 14: The Texas permitting
program adequately provides access to
judicial review as required under Title
I of the CAA for PSD. The EPA believes
that Congress intended such
opportunity for state judicial review of
PSD permit actions to be available to
permit applicants and at least those
members of the public who participated
in the public comment process and can
satisfy threshold standing requirements
under Article III of the Constitution. 61
FR at 1882. The Texas permitting
program enables any member of the
public who participated in the public
comment process on a GHG PSD permit
and who meets the threshold standing

12 Sierra Club states that the requirement to
demonstrate that a member of the public is an
““affected person’” has been prohibitively onerous in
past the TCEQ proceedings under the contested
case hearing process. See e.g., Rawls v. Texas
Comm’n on Envtl. Quality, 11-05-00368CV, 2007
WL 1849096 (Tex. App. June 28, 2007); Friends of
Canyon Lake, Inc. v. Guadalupe-Blanco River
Auth., 96 SW.3d 519, 527 (Tex. App. 2002); and
Sierra Club and Public Citizen v. TCEQ, District
Court of Travis County, Texas, Case No. D-1-GN—
13-000678.
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requirements of Article III of the
Constitution to obtain judicial review of
the permit in the State’s court system
after exhausting the administrative
remedies, either through a Motion to
Overturn or Motion for Rehearing. 38
Tex. Reg. 7845, at 7854 (Nov. 8, 2013).
The definition of “affected person” that
commenter refers to applies to the
contested case hearing process. See 30
TAC 53.3, Judicial Review Clarification
Letter, pages 1-2. As discussed above,
the contested case hearing process does
not apply to Texas’ GHG PSD permitting
program. Access to judicial review for
GHG PSD permits issued by the TCEQ
is governed by THSC § 382.032, and
standing for judicial review of such
permits is commensurate with Article III
of the Constitution. 38 Tex. Reg. at
7849.13 Therefore, Texas’ program meets
the minimum requirements for judicial
review required for PSD SIP programs.
If the EPA discovers evidence to support
the assertion that the TCEQ’s GHG
permitting program failed to provide
adequate access to judicial review as
federally required under Title I of the
CAA for PSD, then the EPA could
address this implementation failure on
a permit specific basis or by using
another CAA remedy mechanism. No
revisions were made to the final SIP
approval rule as a result of this
comment.

Comment 15: Finally, Sierra Club
states that the TCEQ’s SIP submittal
should clarify the path to seek judicial
review to raise GHG PSD claims for
permits that address both GHG and non-
GHG emissions.

Response 15: The TCEQ’s Judicial
Review Clarification Letter explains the
administrative and judicial review
processes for consolidated permit
applications for GHG and non-GHG
emissions. If the TCEQ receives a
request for a contested case hearing on
a consolidated application, the entire
application will be forwarded to the
commissioners for consideration. If the
commissioners grant a hearing request,
the application and draft permit will be
referred to the State Office of
Administrative Hearings (SOAH) for a
contested case hearing on issues related
to the non-GHG portion of the
application and draft permit. If SOAH
holds an evidentiary hearing, SOAH
will then send a Proposal for Decision
to the commission on the contested
portion of the application. At that point,
the commissioners will consider and

13 THSC section 382.032(a) states that, ““[a] person
affected by a ruling, order, decision, or other act of
the commission or of the executive director, if an
appeal to the commission is not provided, may
appeal the action by filing a petition in a district
court of Travis County.”

take action on the entire consolidated
application and draft permit, including
the GHG PSD portion and the non-GHG
portion. All final actions by the
commissioners on a consolidated
application are subject to the motion for
rehearing requirement. If a motion for
rehearing is filed and the commissioners
deny the motion or if it is overruled by
operation of law, the final order may be
appealed to a Travis County District
Court. Judicial Review Clarification
Letter, pages 2—3. No revisions were
made to the final SIP approval rule as

a result of this comment.

IV. Effective Date of Final Action

The EPA has determined that this
final SIP approval action and the
separate but simultaneous final FIP
action are effective immediately upon
publication under the authority of 5
U.S.C. Section 553(d) of the APA. The
expedited effective date for this final
SIP approval action and the separate but
simultaneous FIP action is authorized
under both 5 U.S.C. Section 553(d)(1)
and 553(d)(3) of the APA. Section
553(d)(1) allows an effective date less
than 30 days after publication if a
substantive rule relieves a “restriction.”
Section 553(d)(3) allows an effective
date less than 30 days after publication
“‘as otherwise provided by the agency
for good cause found and published
with the rule.” The EPA has determined
that it is appropriate to make both final
actions effective upon publication
because the final approval of the
majority of the Texas GHG PSD SIP and
the separate but simultaneous removal
of the majority of the Texas GHG PSD
FIP will both relieve a permitting
restriction and there is “good cause” to
allow Texas to begin processing PSD
GHG permit applications that meet the
appropriate federal PSD requirements
immediately. Final immediate action
relieves a restriction by promoting an
efficient single permitting authority
process, supports an efficient use of
EPA and State resources, and creates
certainty for the regulated community
and public. It provides Texas with
undelayed authority to regulate major
GHG emitting sources, and the EPA and
the TCEQ have worked closely to ensure
the State has adequate authority and
resources to administer the GHG
permitting program without a 30-day
delay, which is normally the time
required for affected parties to adjust
their behavior and prepare before a final
rule takes effect. The EPA has
determined that moving as
expeditiously as practicable to
consolidate GHG PSD permitting with
the TCEQ is consistent with the State’s
authority and resources to administer

the GHG PSD permitting program. The
EPA finds that the above reasons
support an effective date prior to thirty
days after the date of publication under
5 U.S.C. Section 553(d) for both this
final SIP approval action and the
separate but simultaneous FIP action by
establishing good cause for making the
rule immediately effective and
demonstrating that the rule relieves a
restriction.

V. Final Action

The EPA finds that the October 5,
2010, revisions to the Texas SIP that are
part of this rulemaking are approvable
because they are in accordance with the
CAA and the EPA regulations regarding
SIP development and NSR permitting.
The EPA finds that the majority of the
April 16, 2014, revisions to the Texas
SIP that are part of this rulemaking are
approvable because they are in
accordance with the CAA and the EPA
regulations regarding SIP development
and GHG regulations, and consistent
with the Supreme Court’s UARG v. EPA
ruling. The EPA approves the following
revisions to the Texas SIP under Section
110 and Part C of the Act and will revise
the table at 40 CFR 52.2270(c)
accordingly:

e Revisions to 30 TAC Section
116.111 adopted on September 15, 2010,
and submitted on October 5, 2010, to
clarify the application of BACT to all
PSD permit applications in the Texas
NSR program;

¢ Revisions adopted on March 26,
2014, and submitted on April 16, 2014,
necessary to provide the TCEQ the
authority to regulate GHG emissions
under the Texas PSD Program:

© Revisions to Public Notice
requirements at 30 TAC Sections
39.411(e)(11), (e)(15), (e)(16), (f)(4),
(f)(8), 39.412(a)—(d), 39.419(e)(1), and
39.420(e)(4).

O Revisions to the General Air
Quality Definitions at 30 TAC Sections
101.1.

O Revisions to the Emission Inventory
Requirements at 30 TAC Section 101.10.

O Revisions to Emissions Event
Reporting and Recordkeeping
Requirements at 30 TAC Section
101.201.

O Revisions to the Permits by Rule
Minor NSR program at 30 TAC Sections
106.2 and 106.4(d).

O Revisions to the Definitions for
Texas NSR Permitting at 30 TAC
Section 116.12, including substantive
revisions to the definition of “federally
regulated new source review pollutant”,
new definitions of “Carbon dioxide
equivalent” and “Greenhouse gases”,
and non-substantive renumbering and
updates to correct grammar and
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formatting of existing SIP-approved
definitions.

O Revisions to Permit Application
provisions for Texas NSR Permitting at
30 TAC Section 116.111(b)(1).

O Revisions to the Texas PSD
Program at 30 TAC Section 116.160(c)
that address permitting requirements for
“anyway’’ sources.

O New 30 TAC Section 116.164(a)
introductory paragraph, (a)(1) and (a)(2)
for anyway GHG PSD requirements.

O New 30 TAC Section 116.169(a) to
establish the transition process for GHG
permitting.

O Revisions to the Standard Permit
Minor NSR program at 30 TAC Sections
116.610(a)(1) and 116.611(c)(1) and
(c)(2).

O Revisions to the definition of
Potential to Emit at 30 TAC Section
122.122(a), (e)(1), and (e)(2).

The EPA is severing and taking no
action at this time on the remainder of
the October 5, 2010, SIP submittal for
the adoption and implementation of the
Texas Minor NSR Qualified Facilities
Program. The EPA is also taking no
action at this time on the following
portions of the April 16, 2014, SIP
submittal that address “Step 2”
permitting and were impacted by the
Supreme Court’s UARG v. EPA decision:

e Revisions to 30 TAC Section
106.4(a)(1), (a)(3) and (a)(4) adopted on
March 26, 2014, and submitted on April
16, 2014;

e Substantive revisions to the
definition of “‘major stationary source”
pertaining to ‘“non-anyway’’ sources and
modifications at 30 TAC Section
116.12(19) adopted on March 26, 2014,
and submitted on April 16, 2014;

e Substantive revisions to the
definition of “major modification”
pertaining to ‘“non-anyway’’ sources and
modifications at 30 TAC Section
116.12(20) adopted on March 26, 2014,
and submitted on April 16, 2014;

e Revisions to 30 TAC Section
116.111(a)(2)(I) adopted on March 26,
2014, and submitted on April 16, 2014;

e Revisions to 30 TAC Section
116.160(a) and (b) adopted on March 26,
2014, and submitted on April 16, 2014;

e New 30 TAC Sections 116.164(a)(3),
(a)(4), (a)(5), and (b) adopted on March
26, 2014, and submitted on April 16,
2014;

e Revisions to 30 TAC Sections
116.610(b) adopted on March 26, 2014,
and submitted on April 16, 2014;

e Revisions to 30 TAC Sections
116.611(b), 116.611(c)(3),
116.611(c)(3)(A), and 116.611(c)(3)(B)
adopted on March 26, 2014, and
submitted on April 16, 2014; and

e Revisions to 30 TAC Sections
122.122(e)(3), (e)(3)(A), and (e)(3)(B)

adopted on March 26, 2014, and
submitted on April 16, 2014.

The EPA is also approving the
following three letters from the TCEQ
into the Texas SIP at 40 CFR 52.2270(e):

¢ December 2, 2013, Letter from the
TCEQ that clarifies the TCEQ has the
authority under the Texas Clean Air Act
to apply the Texas PSD program to all
pollutants newly subject to regulation,
including non-NAAQS pollutants into
the future;

e January 13, 2014, Letter from the
TCEQ that clarifies the TCEQ has the
general authority to administer EPA
issued GHG PSD permits and to process
and issue any and all subsequent PSD
actions relating to EPA issued GHG PSD
permits; and

e May 30, 2014, Letter from the TCEQ
that clarifies the judicial review process
for Texas PSD permits.

As aresult of our final approval of the
April 16, 2014, revisions to the Texas
SIP for GHG PSD permitting, the EPA is
simultaneously rescinding the majority
of the GHG PSD FIP for Texas at 40 CFR
52.2305(a), (b), (c), and (d) as discussed
in the separate but simultaneous final
action published elsewhere in this issue
of the Federal Register.

The EPA also finds under the
authority of 5 U.S.C. Section 553(d) of
the APA, to make this final SIP approval
action and the separate but
simultaneous final FIP action effective
upon November 10, 2014. Upon the
effective date of this final SIP approval
and the separate but simultaneous FIP
rescission, the TCEQ will immediately
resume responsibility for GHG PSD
permitting, with the exception of the
three limited circumstances where the
EPA is retaining GHG PSD permitting
authority under the FIP, as described in
the separate but simultaneous FIP
action. As such, all new GHG PSD
permit applications will be submitted to
and processed by the TCEQ.

VI. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a “‘significant regulatory
action” subject to review by the Office

of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), nor will it impose
substantial direct costs on tribal
governments or preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make any rule
effective ““at such time as the Federal
agency promulgating the rule
determines” if the agency makes a
“good cause” finding that notice and
public procedure is impracticable,
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unnecessary or contrary to the public
interest. This determination must be
supported by a brief statement. 5. U.S.C.
808(2). As stated previously, the EPA
has made such a “good cause” finding,
including the reasons therefore, and
established an effective date of
November 10, 2014. The EPA submitted
a report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This action is not
a “major rule” as defined by 5 U.S.C.
804(2). This rule will be effective
November 10, 2014.

Under Section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 9, 2015.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposed judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of

such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See Section
307(b)(2) of the CAA.)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: October 22, 2014.
Ron Curry,
Regional Administrator.

For the reasons stated in the
preamble, the Environmental Protection
Agency amends 40 CFR Part 52 as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart SS—Texas

m 2.In §52.2270:
m a. The table in paragraph (c) entitled
“EPA Approved Regulations in the
Texas SIP” is amended by revising the
entries for Sections 39.411, 39.419,
39.420, 101.1, 101.10, 101.201, 106.2,
106.4, 116.12, 116.111, 116.160,
116.610, 116.611, 122.122 and adding
new entries in sequential order for
Sections 39.412, 116.164, and 116.169;
and
m b. The table in paragraph (e) entitled
“EPA Approved Nonregulatory
Provisions and Quasi-Regulatory
Measures in the Texas SIP” is amended
by adding entries at the end of the table
for clarification letters dated December
2, 2013, January 13, 2014, and May 30,
2014.

The revisions and additions read as
follows:

§52.2270 Identification of plan.
* * * * *
(C) * x %

EPA-APPROVED REGULATIONS IN THE TEXAS SIP

State ap-
State citation Title/Subject proval/sub- EPA Approval date Explanation
mittal date
Chapter 39—Public Notice
Subchapter H—Applicability and General Provisions
Section 39.411 ...... Text of Public Notice ............... 3/26/2014 11/10/2014 [Insert FR page SIP includes 39.411(a), 39.411(e)(1)-
number where document be- (4)(A)(i) and (iii), (4)(B), (e)(5)(A),
gins]. (©)(B)(B), (e)6)—(10), (e)(11)(A)(),
(e)(11)(A)(iit), (e)(11)(A)(iv),
(e)(1)(B)-(F), (e)(13), (e)(15),
(e)(16), (H(1)—(8), (9), and (h).
Section 39.412 ...... Combined Notice for Certain 3/26/2014 11/10/2014 [Insert FR page
Greenhouse Gases Permit number where document be-
Applications. gins].
Section 39.419 ...... Notice of Application and Pre- 3/26/2014 11/10/2014 [Insert FR page SIP includes 39.419(e) (e)(1) and
liminary Determination. number where document be- (e)(2).
gins].
Section 39.420 ...... Transmittal of the Executive 3/26/2014 11/10/2014 [Insert FR page SIP includes 39.420(c)(1)(A)—(D)(i)(l)
Director's Response to Com- number where document be- and (D)(i)(II), (D)(ii), (c)(2), and (d)—
ments and Decisions. gins]. (e).

Chapter 101—General Air Quality Rules

Subchapter A—General Rules

Section 101.1 ........

3/26/2014

11/10/2014 [Insert FR page

number where document be-

gins].
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EPA-APPROVED REGULATIONS IN THE TEXAS SIP—Continued
State ap-
State citation Title/Subject proval/sub- EPA Approval date Explanation
mittal date
Section 101.10 ...... Emissions Inventory Require- 3/26/2014 11/10/2014 [Insert FR page
ments. number where document be-
gins].
Subchapter F—Emissions Events and Scheduled Maintenance, Startup, and Shutdown Activities
Division 1—Emissions Events
Section 101.201 .... Emissions Event Reporting 3/26/2014 11/10/2014 [Insert FR page 101.201(h) is not in the SIP.
and Recordkeeping Require- number where document be-
ments. gins].
Chapter 106—Permits by Rule
Subchapter A—General Requirements
Section 106.2 ....... Applicability ......c.ccevviriiiieene. 3/26/2014 11/10/2014 [Insert FR page
number where document be-
gins].
Section 106.4 ....... Requirements for Permitting by 3/26/2014 11/10/2014 [Insert FR page The SIP approved provisions at 30
Rule. number where document be- TAC Section 106.4(a)(1), (a)(3), and
gins]. (a)(4) are those adopted by the
State as of 4/20/2011.

Chapter 116 (Reg 6)—Control of Air Pollution by Permits for New Construction or Modification

Subchapter A—Definitions

*

Section 116.12 .....

* * * * * *

3/26/2014 11/10/2014 [Insert FR page The SIP does NOT include the sub-
number where document be- stantive revisions to the definitions
gins]. of “major stationary source” at 30

TAC Section 116.12(19) or “major
modification” at 30 TAC Section
116.12(20) pertaining to “Step 2” or
“non-anyway” GHG sources.

The SIP includes the TCEQ’s letter
dated 5/3/2012, which explains and
clarifies the TCEQ’s interpretation of
the definition of “plant-wide applica-
bility limit” in 30 TAC Section
116.12(24).

Nonattainment and Prevention
of Significant Deterioration
Review Definitions.

* * * * * *

Subchapter B—New Source Review Permits

Division 1—Permit Application

*

Section 116.111 ...

* * * * * *

3/26/2014 11/10/2014 [Insert FR page 30 TAC Section 116.111(a)(2)(l) is
number where document be- SIP-approved as adopted by the
gins]. State as of 8/21/2002.
The SIP does NOT include 30 TAC
Section 116.111(a)(2)(K).

General Application .................
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EPA-APPROVED REGULATIONS IN THE TEXAS SIP—Continued

State citation

State ap-
proval/sub-
mittal date

Title/Subject EPA Approval date

Explanation

Division 6—Prevention of Significant Deterioration Review

Section 116.160 ....

*

Section 116.164 ....

Section 116.169 ....

The PSD SIP includes 30 TAC Section
116.160(a) and (b) as adopted by
the State as of 6/2/2010.

The PSD SIP includes a letter from
the TCEQ dated December 2, 2013,
committing that Texas will follow a
SIP amendment process to apply its
PSD SIP to additional pollutants that
are regulated in the future, including
non-NAAQS pollutants.

The PSD SIP includes a letter from
the TCEQ dated May 30, 2014,
clarifying the judicial review process
for the Texas PSD permit program.

* *

The PSD SIP does NOT include 30
TAC Sections 116.164(a)(3), (a)(4),
(a)(5), and (b).

The PSD SIP does NOT include 30
TAC Section 116.169(b).

The PSD SIP includes a letter from
the TCEQ dated January 13, 2014,
regarding the TCEQ’s authority to
administer EPA-issued GHG PSD
permits.

* *

*

Section 116.610 ....

Section 116.611 ...

Prevention of Significant Dete- 3/26/2014 11/10/2014 [Insert FR page
rioration Requirements. number where document be-

gins].

Prevention of Significant Dete- 3/26/2014 11/10/2014 [Insert FR page
rioration  Applicability ~ for number where document be-
Greenhouse Gases Sources. gins].

Greenhouse Gases Program 3/26/2014 11/10/2014 [Insert FR page
Transitions. number where document be-

gins].
Subchapter F—Standard Permits
Applicability .......cceoiriiiiennn. 3/26/2014 11/10/2014 [Insert FR page
number where document be-
gins].
Registration to Use a Standard 3/26/2014 11/10/2014 [Insert FR page

Permit. number where document be-

gins].

* *

30 TAC Section 116.610(b) is SIP-ap-
proved as adopted by the State as
of 11/20/2002.

The SIP does NOT include 30 TAC
Section 116.610(d).

30 TAC Section 116.611(b) is SIP-ap-
proved as adopted by the State as
of 11/20/2002.

The SIP does NOT include 30 TAC
Section 116.611(c)(3), (c)(3)(A), and
(c)(3)(B).

* *

Chapter 122—Federal Operating Permits

Subchapter B—Permit Requirements

Division 2—Applicability

Section 122.122 ....

3/26/2014 11/10/2014 ...oooiiiiiieeeee
[Insert FR page number where

document begins].

Potential to Emit ......................

The SIP does NOT include 30 TAC
Section 122.122(e)(3), (e)(3)(A), or
(e)(3)(B).

* (e] * % %



Federal Register/Vol. 79, No. 217 /Monday, November 10, 2014 /Rules and Regulations

66641

EPA-APPROVED NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES IN THE TEXAS SIP

Applicable

geographic or

State submittal/

Name of SIP provisions nonattainment effective date EPA approval date Comments
area
Commitment Letter from the Statewide .......... December 2, 2013 ... 11/10/2014 [Insert Clarifies that the TCEQ has the authority

TCEQ regarding regulation of
PSD pollutants into the future.

Clarification Letter from the TCEQ
regarding authority to admin-
ister EPA issued GHG PSD
permits.

Statewide

Clarification Letter from the TCEQ
regarding Judicial Review for
PSD Permits.

Statewide

FR page number
where document

begins].

January 13, 2014 ...

begins].

begins].

11/10/2014 [Insert
FR page number
where document

11/10/2014 [Insert
FR page number
where document

under the Texas Clean Air Act to apply
the Texas PSD program to all pollutants
newly subject to regulation, including
non-NAAQS pollutants into the future.

Clarifies that the TCEQ has the general
authority to administer EPA issued
GHG PSD permits. Also clarifies that
the TCEQ has authority to process and
issue any and all subsequent PSD ac-
tions relating to EPA issued GHG PSD
permits.

Clarifies the judicial review process for
Texas PSD permits.

m 3. Section 52.2303 is amended by
adding paragraph (a)(1)(xi) to read as
follows.

§52.2303 Significant deterioration of air
quality.

(a) * *x %

(1) * % %

(xi) November 10, 2014 (as revised by
the Texas Commission on
Environmental Quality on March 24,
2014, and submitted on April 16, 2014,
and further clarified in letters dated
December 2, 2013, January 13, 2014, and
May 30, 2014) to address PSD
permitting requirements of GHG
emissions for major sources and
modifications required to obtain PSD
permits because of emissions of
pollutants other than GHGs
promulgated by EPA on June 3, 2010.

* * * * *
[FR Doc. 2014-26314 Filed 11-7-14; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06-OAR-2013-0808; FRL-9912-50—
OAR]

Approval and Promulgation of Air
Quality Implementation Plans;
Withdrawal of Federal Implementation
Plan; Texas; Prevention of Significant
Deterioration; Greenhouse Gas
Tailoring Rule Revisions

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
rescind a Federal Implementation Plan
(FIP) for Texas for greenhouse gas (GHG)
Prevention of Significant Deterioration
(PSD) permitting, with three limited
circumstances for retained federal
permitting authority. We are removing
the majority of the GHG PSD FIP
because in a separate but simultaneous
action being published elsewhere in this
issue of the Federal Register, we are
finalizing approval of the majority of
revisions to the Texas State
Implementation Plan (SIP) submitted by
the Texas Commission on
Environmental Quality (TCEQ) to the
EPA on October 5, 2010, and April 16,
2014, that address the state’s authority
to regulate GHGs and establish an
approvable GHG PSD permitting
program. The EPA is finalizing this
action under Section 110 and Part C of
the Clean Air Act (CAA).

DATES: This final rule is effective on
November 10, 2014.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R06-OAR-2013-0808. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at

the Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. Contact the person listed
in the FOR FURTHER INFORMATION
CONTACT paragraph below to make an
appointment.

FOR FURTHER INFORMATION CONTACT:
Adina Wiley, Air Permits Section (6PD—
R), telephone (214) 665-2115, email
wiley.adina@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever

“we,” “us,” or “our” is used, we mean
the EPA.

Table of Contents

1. Background
II. Recent UARG v. EPA U.S. Supreme Court
Decision
A. Overview of the Decision and
Implications for this Action
B. Changes to the Transition Process as a
Result of the UARG v. EPA Decision
III. Response to Comments
IV. Effective Date of Final Action
V. Final Action
VI. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act (RFA)
D. Unfunded Mandates Reform Act
(UMRA)
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination with Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children from Environmental Health
Risks and Safety Risks
H. Executive Order 13211: Actions
Concerning Regulations That
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Significantly Affect Energy Supply,
Distribution, or Use

I. National Technology Transfer and
Advancement Act

J. Executive Order 12898: Federal Actions
to Address Environmental Justice in
Minority Populations and Low-Income
Populations

K. Congressional Review Act (CRA)

L. Petitions for Judicial Review

I. Background

The background for today’s final
action to rescind the Texas GHG PSD
FIP, but for three limited circumstances,
and the background for the separate but
simultaneous final action also being
published today to approve the majority
of revisions to the Texas SIP, are
discussed in detail in our February 18,
2014, proposal (79 FR 9123). In that
document, we proposed to approve
portions of two revisions to the Texas
SIP submitted by the TCEQ on October
5, 2010, and December 2, 2013. The
December 2, 2013, submittal was a
request for parallel processing of
revisions proposed by the TCEQ on
October 23, 2013. Our February 18,
2014, proposed approval and
accompanying Technical Support
Document provide the EPA’s evaluation
of the October 5, 2010, and December 2,
2013, revisions to the Texas SIP that
would provide for the regulation of GHG
emissions in the Texas PSD program
and clarify the applicability of BACT for
all PSD permit applications. We
preliminarily determined that the
revisions were consistent with the CAA
and the EPA’s regulations and guidance
for the permitting of GHG emissions in
the PSD program. Therefore, we
proposed approval of the SIP revisions
and simultaneously proposed to rescind
the GHG PSD Federal Implementation
Plan (FIP) for Texas with the exception
of the three limited circumstances for
retained federal permitting authority.

The December 2, 2013, submittal was
a request for parallel processing;
meaning that the EPA proposed a
rulemaking action on a proposed SIP
revision concurrently with the State’s
public review process. As discussed in
our separate but simultaneous final
approval action on the Texas SIP
revisions published elsewhere in this
issue of the Federal Register, the EPA
evaluated the April 16, 2014, final Texas
SIP submittal and determined that the
changes made by the TCEQ at adoption
are not material changes to the
regulations that we proposed to
approve; and therefore do not alter our
rationale presented in the February 18,
2014 proposed approval. By extension,
the underlying rationale for the
proposed rescission of the majority of
the Texas GHG PSD FIP remains

unchanged from proposal. However, as
discussed in Section II of this final FIP
rescission and the separate but
simultaneous final SIP approval, the
EPA is not acting on certain sections of
the April 16, 2014, submittal that are no
longer necessary after the recent United
States Supreme Court decision, UARG
v. EPA.

In this action, the EPA is finalizing
only the rescission of the majority of the
Texas GHG PSD FIP. We are also
finalizing in a separate but simultaneous
action published elsewhere in this issue
of the Federal Register the approval of
the majority of the above referenced
revisions to the Texas PSD SIP.
Therefore, as of the effective date of this
final action, the TCEQ becomes the
primary permitting authority for GHGs,
except in the three limited
circumstances described this final
action. As explained in our separate but
simultaneous final SIP action, we
explain in the final notice the recent
United States Supreme Court decision,
Utility Air Regulatory Group (UARG) v.
Environmental Protection Agency (EPA)
(No. 12—-1146). We discuss in that notice
that we are finalizing the majority of the
proposed approval of the Texas SIP
revisions but are not acting on certain
sections of the submittal that appear no
longer necessary after the decision.
Please see that notice for further
discussion.

II. Recent UARG v. EPA U.S. Supreme
Court Decision

A. Overview of the Decision and
Implications for This Action

On June 23, 2014, the United States
Supreme Court issued a decision
addressing the application of stationary
source permitting requirements to GHGs
in Utility Air Regulatory Group (UARG)
v. Environmental Protection Agency
(EPA) (No. 12—1146). The Supreme
Court held that the EPA may not treat
GHGs as an air pollutant for purposes of
determining whether a source is a major
source required to obtain a PSD permit,
but that the EPA could continue to
require that PSD permits, otherwise
required based on a source’s emissions
of conventional pollutants (“anyway”
sources), contain limitations on GHG
emissions based on the application of
the BACT.

The Supreme Court reversed in part
and affirmed in part the decision of the
D.C. Circuit Court that upheld several
EPA actions addressing PSD permitting
requirements for greenhouse gases
including the Tailoring Rule.? Although

1See ‘“Prevention of Significant Deterioration and
Title V Greenhouse Gas Tailoring Rule; Final Rule.”
75 FR 31514 June 3, 2010. See also our February

the Supreme Court concluded that “EPA
exceeded its statutory authority when it
interpreted the Clean Air Act to require
PSD and Title V permitting for
stationary sources based on their
greenhouse gas emissions,” 134 S.Ct. at
2449, it did not specifically identify
particular provisions of the EPA
regulations it was striking down. Thus,
pending further action by the United
States Court of Appeals for the District
of Columbia Circuit (the D.C. Circuit)
and EPA action to revise the regulations
in accordance with a more specific
remedy ordered by the D.C. Circuit, the
provisions of 40 CFR 51.166 that
provide criteria for EPA approval of
state PSD permit programs remain in the
Code of Federal Regulations. This
includes 40 CFR 51.166(b)(48)(v), which
addresses permitting of “Step 2”
sources that emit greenhouse gases in
excess of 100,000 tons per year and no
other pollutants over the major source
thresholds. In light of UARG, the EPA is
not requiring PSD permits, either
directly or through state implementation
plans for sources emitting greenhouse
gases at any level unless a source emits
a regulated pollutant other than
greenhouse gases above the statutory
major source thresholds. That means
that the EPA will not apply or enforce
regulations that would require states to
include in their SIPs a requirement that
“Step 2” sources obtain PSD permits.
Thus, despite the fact that 40 CFR
51.166(b)(48)(v) remains in the Code of
Federal Regulations at this time, in light
of the Supreme Court’s decision the
EPA is not taking action on the
provisions of the Texas SIP that would
require a stationary source to obtain a
PSD permit if GHGs are the only
pollutant (i) that the source emits or has
the potential to emit above the major
source thresholds, or (ii) for which there
is a significant emissions increase and a
significant net emissions increase from
a modification.

The Supreme Court also affirmed the
lower court’s decision that the BACT
requirement applies to GHG emissions
from new and modified sources that
trigger PSD permitting obligations on
the basis of their emissions of air
pollutants other than GHG (also known
as “Step 1” or “anyway” sources). The
Court concluded that “EPA may
continue to treat greenhouse gases as a
‘pollutant subject to regulation under
[the Clean Air Act]’” for purposes of
requiring BACT for ‘anyway’ sources.”
134 S.Ct. at 2449. Accordingly, the PSD
BACT requirement continues to apply to
greenhouse gas emissions from any new

18, 2014, Proposal (79 FR 9123) for a full
background discussion.
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or modified source that is otherwise
subject to PSD requirements as a result
of its emissions of a criteria pollutant
(i.e. to an “‘anyway”’ source), and EPA
will continue to implement existing
regulations that limit application of the
statutory BACT requirement to
greenhouse gases where the
construction project to be completed
would emit at or above a level of 75,000
tpy of COze as provided in 40 CFR
51.166(b)(48)(iv).

The EPA and D.C. Circuit have long
recognized, and the D.C. Circuit’s
decision affirmed by the Supreme Court
further confirmed, that PSD
requirements apply to emissions of PSD
pollutants “‘by automatic operation of”
the Clean Air Act. Coalition for
Responsible Regulation v. EPA, 684 F.3f
102, 115 (D.C. Cir. 2012). The Supreme
Court rejected ““‘a greenhouse-gas-
inclusive interpretation of the PSD and
Title V triggers,” because the CAA does
not allow the Agency to “treat
greenhouse gases as a pollutant for
purposes of defining a ‘major emitting
facility’ (or a ‘modification’ thereof) in
the PSD context.” 134 S.Ct. at 2442,
2449. But the Court did not question the
longstanding interpretation of the EPA
and the D.C. Circuit court that the CAA
PSD permitting requirements
automatically apply to major source
emissions of pollutants that are ““subject
to regulation” under the Act. 134 S.Ct.
at 2442 n. 6. See also UARG, 134 S.Ct.
at 2435 (““it is unlawful to construct or
modify a ‘major emitting facility’ in ‘any
area to which [the PSD program]
applies’ without first obtaining a
permit.”’). To the contrary, UARG
affirmed the portion of the D.C. Circuit’s
decision holding that the BACT
requirement clearly applies to
greenhouse gas emissions from
“anyway”’ sources and that such PSD
requirements apply to sources
automatically by operation of the Clean
Air Act. Accordingly, the EPA does not
interpret UARG to alter the settled
understanding that the BACT
requirement automatically applies to a
pollutant (including greenhouse gases)
once it becomes subject to regulation
under the Clean Air Act. Thus,
consistent with the Supreme Court’s
holding that EPA can ‘“‘continue to”
require compliance with the BACT
requirement in the Clean Air Act, 134
S.Ct. 2449, the EPA will continue to
apply the BACT requirement to
greenhouse gases under its existing
regulations applicable to EPA’s review
of state implementation plans, including
40 CFR 51.166(j), 40 CFR 51.166(b)(12),
40 CFR 51.166(b)(49), and 40 CFR
51.166(b)(48)(i)—(iv).

The Supreme Court noted that the
EPA could exercise its discretion to
limit application of BACT to sources
with the potential to emit greenhouse
gases above a de minimis threshold, but
that if EPA wished to do so, it would
need to justify such threshold for
application of BACT to GHGs on proper
grounds. The Court observed that when
EPA established the existing 75,000 tpy
threshold the Agency did not
characterize it as a de minimis level. 134
S.Ct. at 2449. Rather, that threshold
represents a level that EPA determined
to be both administratively feasible for
permitting authorities to implement and
reasonable for sources to comply with.
75 FR 31514, 31560 (June 3, 2010). EPA
is considering additional action to
establish a de minimis threshold for
application of the BACT requirement to
GHGs. Pending additional action by
EPA addressing the threshold for
application of the BACT requirement to
greenhouse gases, the Agency will
continue to apply the existing
regulations that require a state PSD
program to apply the PSD BACT
requirement to GHG emissions from
“anyway”’ sources that emit or have the
potential to emit 75,000 tons per year
tpy or more of GHG on a carbon dioxide
(COze) basis. With respect to modified
“anyway’”’ sources, the EPA is presently
reading its regulations to require that
state PSD programs apply the PSD
BACT requirements to GHG if both of
the following circumstances are present:
(1) The modification is otherwise
subject to PSD for a pollutant other than
GHG; (2) the modification results in a
GHG emissions increase and a net GHG
emissions increase equal to or greater
than 75,000 tpy CO»e and greater than
Z€ero on a mass basis.

Based on information submitted by
TCEQ, EPA concluded in its Notice of
Proposed Rulemaking that TCEQ had
provided sufficient assurance that it has
the legal authority, personnel, and
funding to implement PSD permitting
requirements for greenhouse gases.
Following the UARG decision, the State
of Texas has argued in litigation before
the D.C. Circuit that GHGs are not
presently subject to regulation under the
PSD program and that EPA must
conduct additional rulemaking to
establish a de minimis level before the
BACT requirement can be applied to
greenhouse gas emissions in PSD
permits required for construction at
anyway sources. Nevertheless, the
TCEQ has communicated to the EPA
that it “continues to pursue EPA
approval of [its] SIP submittal . . . so
our agency has the full authority to
implement the greenhouse gas

permitting program in Texas.” 2 The
State has further stated that
“[rlegardless of litigation positions, we
are currently advocating and might
pursue in the future, we think it is
necessary for TCEQ to assume this
permitting role and issue PSD permits
for greenhouse gas emissions.” Based on
information supplied by TCEQ before
the proposed rule and this additional
assurance, EPA concludes that Texas
intends to implement the PSD
permitting requirements for greenhouse
gases consistent with EPA’s
understanding of those requirements, as
articulated above, and that TCEQ
continues to have sufficient legal
authority to do so. Furthermore, TCEQ
has provided sufficient assurance that it
will commit the personnel and funding
necessary to issue PSD permits
addressing greenhouse gases,
notwithstanding the State’s ongoing
efforts to persuade the court that such
permits are not required under the
Clean Air Act until EPA conducts
further rulemaking. EPA’s rescission of
the majority of the FIP and its approval
of the majority of the Texas GHG SIP are
predicated on the understanding that
the State of Texas will implement the
PSD program requirements for
greenhouse gases in accordance with
TCEQ’s representations.

In sum, therefore, the EPA is taking
no action on the portion of the Texas
SIP submittal requiring sources to
obtain PSD permits based solely on their
emissions of GHGs, but is otherwise
finalizing its rescission of the majority
of the FIP and its approval of the
majority of the Texas SIP submittals as
discussed in the separate final SIP
action published elsewhere in this issue
of the Federal Register.

B. Changes to the Transition Process as
a Result of the UARG v. EPA Decision

The EPA must also consider how the
July 23, 2014, Supreme Court decision
in UARG v. EPA will impact our final
FIP rescission and simultaneous SIP
actions. In our February 18, 2014,
proposed rulemaking we identified the
following three possible circumstances
for retaining federal GHG PSD
permitting authority: (1) The EPA would
retain permitting authority for any
pending permit application where the
permit applicant submitted a written
request to remain with EPA for permit
issuance, (2) the EPA would retain
permitting authority for any pending
permit applications where the permit

20n October 1, 2014, the TCEQ sent EPA Region
6 a clarification letter in light of the UARG v. EPA
decision. That letter is also posted in the public
docket to this rulemaking.
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applicant did not submit a written
request regarding permit authority and
the EPA had made a proposed
determination through a public-noticed
draft permit upon the signature date of
the EPA’s rescission of the GHG PSD
FIP, and (3) the EPA would retain
permitting authority over any permit
that was issued but had not yet
completed the administrative and
judicial review process. In conjunction
with our February 18, 2014, proposal we
issued the “Transition Process for
Pending GHG PSD Permit Applications
and Issued GHG PSD Permits Upon
Rescission of the GHG PSD FIP” (the
Transition Process). As specified in this
Transition Process, the EPA sent letters
to each existing pending permit
applicant requesting a written response
by May 15, 2014, regarding whether
EPA should retain responsibility for
processing the permitting application or
transfer it to the TCEQ. We received
such a response by the May 15, 2014
deadline from all of the initial GHG PSD
permit applicants.

Since the time of our proposed
rulemaking, we have received
additional GHG PSD permit
applications. For the purposes of the
Transition Process and our final action
today rescinding the Texas GHG PSD
FIP, these GHG permit applicants would
be considered pending permit
applications. According to our February
18, 2014, proposed action, the EPA
would retain authority over any of these
permit applications where we had not
proposed a draft permit at the time of
final signature on the FIP rescission.
However, because of the Supreme
Court’s UARG v. EPA, this has created
some delay in the issuance of a final
action on the proposed Texas SIP
approval and FIP rescission. As such,
these pending permit applicants were
not afforded the same opportunity to
communicate with the EPA that was
provided to the other permit
applications, submitted to the EPA, at
the time of our February 18, 2014,
proposed approval. We believe it is
appropriate to modify our retained FIP
authorities such that the EPA will retain
permitting authority for any pending
permit application submitted after our
February 18, 2014, proposal that did not
respond in writing to the EPA by May
15, 2014, regardless of whether the EPA
has published public notice of a
proposed permit. We will retain the
permitting authority and proceed with
our evaluation and processing of the
permit application until the applicant
submits a written request to be
transferred to the TCEQ, withdraws its

application, or the EPA issues a final
and effective permit.

In this circumstance, the EPA will
consider a request for transfer to be a
withdrawal of the application that
removes the application from review
and further action by EPA Region 6. As
discussed in our February 18, 2014,
proposed rulemaking, the EPA’s
permitting authority “will cease upon
an applicant’s written request to the
EPA withdrawing the pending permit
application before a final determination
is made.” See 79 FR 9123, 9133. For
those applications transferred to the
TCEQ for which the EPA has not
proposed a draft permit, the Texas SIP-
approved public notice process will
involve two opportunities for public
comment under 30 TAC Sections 39.418
and 39.419 for the Notice of Receipt of
Application and Intent to Obtain Permit
(NORI) and the Notice of Application
and Preliminary Decision (NAPD). In
the instances where a permit applicant
requests that EPA transfer the permit
application to the TCEQ and Region 6
has already public noticed a draft
permit, an additional public notice will
be necessary to initiate and complete
the permitting process in accordance
with the process required under Texas
procedures approved in the SIP. If the
EPA has received any public comments
on its draft permit, the EPA intends to
contact each commenter to advise them
to resubmit comments to the TCEQ
pursuant to 30 TAC Sections 39.412 and
55.152.

The EPA’s Region 6 will consider
such a request to transfer a permit
application until the time that Region 6
issues a final permit decision under 40
CFR 124.15(b) of the EPA’s regulations.
After this point in the permitting
process, interested parties who
commented on the draft permit will
have 30 days to request an
administrative appeal of the permit
before the EPA Environmental Appeals
Board (EAB) under 40 CFR 124.19.
During this 30 day period, the EPA will
retain authority over the permit and will
no longer consider any requests to
transfer a permit application. If no party
petitions the EAB for review, the permit
will become final and effective under 40
CFR 124.15(b). At this point, Region 6
will transfer administration of the final
and effective permit to TCEQ. If a party
petitions the EAB for review of a final
permit decision by Region 6, the EPA
will retain authority over the permit
until administrative and judicial review
proceedings are exhausted with one
exception. If a petition for review has
been filed with the EAB, the permit
does not become final and effective, and
EPA Region 6 will still have the

opportunity to withdraw the permit or
request that the EAB grant a voluntary
remand under 40 CFR 124.19(j). An
applicant that wishes to withdraw a
permit under EAB review must provide
written notice to the EAB that it is doing
so. If an applicant wishes for Region 6
to initiate this withdrawal process while
administrative review of a permit is
pending before the EAB, the applicant
will need to communicate with Region
6 in writing that it seeks to withdraw its
permit application. The applicant may
submit a new permit application to
TCEQ after withdrawing its application
from the EPA in this manner, but the
EPA will not transfer a permit
application at this point in the process.
If a permit decision is remanded to
Region 6 by the EAB, the permit
applicant may also request withdrawal
of its permit application prior to Region
6 issuing a final permit after remand,
but Region 6 will also not transfer a
permit application at this point in the
process. Once the final permit decision
is issued under 40 CFR 124.19(i)(2), the
EPA would retain authority under the
FIP until the period for seeking judicial
review has expired or any judicial
review proceedings are completed.

Under the UARG v. EPA decision, the
U.S. Supreme Court stated that the EPA
may not treat GHG as an air pollutant
for purposes of determining whether a
source is a major source required to
obtain a PSD permit. Therefore,
consistent with our understanding of
the Supreme Court’s decision, the EPA
will no longer process pending permit
applications for “non-anyway”’ sources
or modifications. The EPA will also not
transfer the permitting authority for
“non-anyway”’ sources or modifications
or any issued “non-anyway’’ permits to
the TCEQ. After the completion of the
GHG litigation in the D.C. Circuit, the
EPA will determine the best course of
disposition of these issued “non-
anyway’’ permits.

In summary, the EPA is finalizing
retained permitting authority in the
following circumstances:

(1) The EPA will continue to be the
permitting authority for a pending
permit application for an “anyway”
source or “anyway’’ modification where
the permit applicant submitted a written
request by May 15, 2014, that the EPA
remain as the permitting authority.

(2) The EPA will continue to be the
permitting authority for any pending
permit applications for “anyway”’
sources or ‘“‘anyway’’ modifications
submitted after the February 18, 2014,
rulemaking. The EPA will continue to
evaluate and process the pending permit
applications unless the applicant
submits a written request to transfer
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permitting authority to TCEQ prior to
Region 6 issuing a final permit decision
under 40 CFR 124.15(b).

(3) The EPA will retain authority over
any permit for “anyway” sources or
“anyway”’ modifications that was issued
by the EPA or for “anyway’’ permit
applications denied by the EPA for
which either the time for filing an
administrative appeal has not expired or
all administrative and judicial appeals
processes have not been completed.
Except that, the EPA will not retain
authority over a permit if an applicant
submits a written request to the EPA to
withdraw the permit application while
an administrative appeal is pending and
Region 6 then withdraws the permit
under 40 CFR 124.19(j) or the EAB
grants a voluntary remand under 40 CFR
124.19(j) or another appropriate remedy.

II1. Response to Comments

We received comments from Air
Alliance Houston, the Greater Houston
Partnership (GHP), the House Bill 788
Working Group (HB 788 Working
Group), Sierra Club, Texas Chemical
Council (TCC), Texas Commission on
Environmental Quality (TCEQ), Texas
Industry Project (TIP), the Texas Oil and
Gas Association (TXOGA), the Texas
Pipeline Association (TPA), and public
citizens on our February 18, 2014
proposal. All comments received on the
February 18, 2014, proposed action are
available in the public docket to this
rulemaking. Following is our summary
of each comment relating to the FIP
action and our response. The EPA notes
that the comments and our responses to
comments that relate solely to the SIP
action are in the separate but
simultaneous final approval notice of
those revisions. Comments and
responses that relate to both actions are
found in both final documents.

Comment 1: The TCEQ, GHP, HB 788
Working Group, TCC, TIP, and TPA
submitted comments supportive of our
proposed action and urge the EPA to
proceed with final approval and rescind
the associated FIP.

Response 1: The EPA appreciates the
support of the commenters. No changes
have been made to the final FIP action
as a result of these comments.

Comment 2: The TCC encouraged the
EPA to make the FIP rescission effective
immediately upon approval of the SIP.
As support, the commenters referenced
the EPA’s final approval action of the
Wyoming GHG PSD Program at 78 FR
69998, November 22, 2013.

Response 2: The EPA interprets the
comment as a request that the EPA make
the final approval of the rescission of
the GHG PSD FIP and final approval of
the GHG PSD SIP effective immediately

upon publication in the Federal
Register pursuant to the Administrative
Procedure Act Section (APA), 5 U.S.C.
Section 553(d). As explained more fully
in Section IV of this document and in
Comment/Response 3, the EPA finds
that today’s final FIP action and the
separate but simultaneous final SIP
approval action be made effective
immediately upon publication in the
Federal Register.

The EPA also wishes to clarify that
the Wyoming action, cited in the
comment as precedent for an immediate
effective action, does not utilize Section
553(d) of the APA. The EPA’s November
22, 2013 final approval of the Wyoming
GHG PSD Program and FIP rescission
were both effective 30 days after
publication in the Federal Register.
Specifically, the Wyoming action was
published on November 22, 2013, and
the SIP approval and FIP rescission
were effective on December 23, 2013.

Comment 3: TXOGA requested that
the final SIP approval and the FIP
rescission be effective on the date of
Federal Register publication rather than
waiting 30 days after publication. TIP
commented that the EPA should invoke
the “good cause” exception in the APA
to make the final approval and FIP
rescission immediately effective upon
publication. TIP suggested that using
the good cause exception would: (1)
“level the playing field” between Texas
GHG permitting and GHG permitting in
states with EPA-approved GHG
permitting programs; (2) provide
economic benefits by allowing
consolidation of air permitting for Texas
GHG sources at the TCEQ; (3) relieve a
restriction imposed by the FIP; and (4)
is procedural in nature and does not
change substantive requirements for
GHG PSD permitting.

Response 3: The EPA agrees that this
is an appropriate circumstance to make
this rule effective immediately upon
publication, pursuant to 5 U.S.C.
Section 553(d) of the APA. As detailed
in Section III of the final FIP action and
in Section III of the separate but
simultaneous final SIP approval, we
have determined that both the final
rescission of the GHG PSD FIP and the
separate but simultaneous approval of
the GHG PSD SIP be effective
immediately upon publication in the
Federal Register. An immediate
effective date is authorized under the
APA at 5 U.S.C. Sections 553(d)(1) and
553(d)(3). Section 553(d)(1) provides
that rulemaking actions may become
effective less than 30 days after
publication if the rule “grants or
recognizes an exemption or relieves a
restriction,” and Section 553(d)(3)
allows an effective date less than 30

days after publication “as otherwise
provided by the agency for good cause
found and published with the rule.”
First, an immediate effective date is
authorized for the rescission of the GHG
PSD FIP under Section 553(d)(1),
because this rulemaking relieves the
requirement that sources obtain both a
federal permit and a state issued permit.
The immediate effective date helps to
relieve the restriction on TCEQ’s ability
to issue single GHG PSD permits and
will eliminate the dual EPA/TCEQ PSD
permit system, which in turn, promotes
a more efficient single permitting
authority process. Second, we have
determined there is “good cause” under
Section 553(d)(3) to make this rule
effective immediately because it will
allow Texas to begin processing
complete PSD GHG applications that
meet the appropriate federal PSD
requirements immediately and it will
allow the regulated community to
receive PSD permits containing GHG
limits, issued by Texas, as soon as
possible. An immediate effective date
provides Texas with undelayed
authority to regulate GHG emissions in
PSD permits issued to “anyway”
sources and allows Texas to become the
sole PSD permitting authority in the
State, except in three limited
circumstances, as described above. In
addition, an expedited transition of the
GHG PSD program from the EPA to
Texas creates a more efficient use of
EPA and State resources, and creates
certainty for the regulated community
and public. The EPA and the TCEQ
have worked closely to ensure Texas has
adequate authority and resources to
administer the GHG PSD permitting
program without a 30 day delay, which
is normally the time required for
affected parties to adjust their behavior
and prepare before the final rule takes
effect. The EPA has determined that
moving as expeditiously as practicable
to consolidate GHG PSD permitting with
the TCEQ PSD permitting program is
supported here as the State has the
authority and resources to administer
the GHG PSD permitting program. The
EPA finds that the above reasons
support an effective date prior to 30
days after the date of publication under
5 U.S.C. Section 553(d) of the APA for
both today’s final FIP action and the
separate but simultaneous final SIP
approval action. We have revised the
effective date of our final FIP action as
a result of these comments.

Comment 4: The EPA should state for
the record that GHG permits issued by
the EPA may be amended by the TCEQ
once permitting authority is delegated.

Response 4: As stated in our proposed
approval, the TCEQ submitted a letter
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on January 13, 2014, (available in the
docket for this rulemaking) that
provided clarity and assurances that the
TCEQ has the general authority under
the Texas Clean Air Act to administer
the EPA-issued GHG PSD permits,
including revising or amending those
permits in the future. Specifically, the
“TCEQ will assume full PSD
responsibility for the administration and
implementation of final GHG PSD
permits issued by the EPA upon
notification from the EPA that all
administrative and judicial appeal
processes have expired or have been
completed or concluded . . . assuming
full PSD responsibility includes the
authority to. . . process and issue any
and all subsequent PSD permit actions
relating to such permits (e.g.,
amendments).” See 79 FR 9123, 9132.
February 18, 2014. The EPA addresses
the commenter’s statement about
delegation of permitting authority in our
separate but simultaneous final SIP
approval also published elsewhere in
this issue of the Federal Register. No
changes were made to the final FIP
action as a result of these comments.

Comment 5: One commenter found it
difficult to provide specific comments
due to the pending Supreme Court
decision on GHG and asked that the
EPA discuss the impact, if any, of the
pending Supreme Court decision
around GHG.

Response 5: See Section II of today’s
final action for a detailed discussion.
Although not specifically referenced in
the comment, we believe the
commenter’s reference to “pending
supreme court decision around GHG”
refers to the following case before the
Supreme Court of the United States:
Case 121146; Utility Air Regulatory
Group v. The Environmental Protection
Agency and consolidated cases. The
Supreme Court of the United States
decided this case on June 23, 2014. In
summary, the Supreme Court affirmed
in part and reversed in part the lower
court’s decision on the applicability of
the PSD Program to GHGs, rejecting the
application of the PSD program to
additional sources based only on GHG
emissions but affirming the applicability
of BACT to GHGs emitted by sources
otherwise required to obtain PSD
permits based on emissions of other
pollutants. Accordingly, the decision
has influenced our final action on the
April 16, 2014 SIP submittal. In our
separate but simultaneous SIP action,
the EPA is proceeding with the
finalization of the majority of the
revisions to the Texas SIP. However, in
order to proceed consistent with the
Court’s decision, the EPA is taking no
action at this time on portions of the

April 16, 2014 submittal that provided
for the permitting of “Step 2,” “non-
anyway’’ sources. Please see our final
separate but simultaneous SIP final
notice for a more detailed discussion.

Comment 6: Public citizens submitted
several comments regarding the EPA’s
proposed approval of the GHG PSD SIP,
the rescission of the GHG PSD FIP, and
the transition process to be used when
transferring permitting authority to the
TCEQ. Specifically, the commenters are
concerned that the transition process is
lacking the “voice” of the people on
whether the public feels it is the right
of the applicant/company to be able to
choose the EPA or the TCEQ as the
permitting authority without the
public’s input on pending applications.
The commenters urged the EPA to retain
the FIP permitting authority in sensitive
nonattainment areas such as in Brazoria
County, Texas. Finally, the commenters
submitted information regarding ozone
monitor siting and air quality in Clute,
water quality impacts in the Galveston
Bay, and maps identifying locations of
proposed GHG PSD permits.

Response 6: While the EPA
appreciates the commenter’s concerns
about the public having a voice in the
selection of a permit authority, we
believe the appropriate regulatory and
permit transition procedures are in
place to ensure any GHG PSD permit,
whether issued by the EPA or the TCEQ,
complies with all federal PSD
requirements, including opportunities
for public input. Further, the EPA
offered an opportunity for review and
comment on our proposed
determination that the TCEQ has the
requisite authority to address GHGs in
the PSD program in Texas upon
approval of the SIP and corresponding
rescission of the majority of the FIP for
GHGs. We received no comments on
this specific issue. In the separate, but
simultaneous final SIP action published
elsewhere in this issue of the Federal
Register, we are approving the majority
of revisions to the Texas PSD SIP,
except with the noted exceptions where
we are taking no action at this time on
certain revisions that appear to no
longer be appropriate after the Supreme
Court’s UARG v. EPA ruling. Because of
this, the EPA finds the TCEQ has the
necessary legal and regulatory
provisions in place to successfully
implement the appropriate federal
requirements for GHG PSD permitting.
Therefore, we are simultaneously
rescinding the Texas GHG PSD FIP but
for three limited circumstances for
retained federal permitting authority,
and approving the majority of revisions
to the Texas SIP in a separate but
simultaneous final action published

elsewhere in this issue of the Federal
Register. Upon the effective date of both
of these actions, the TCEQ will have the
authority to process applications and
issue GHG PSD permits except for the
three limited circumstances where the
EPA is retaining federal permitting
authority. As stated in the EPA’s
February 18, 2014, proposal and
transition document referenced in that
action, the EPA contacted each GHG
PSD permit applicant who had
submitted an application to the EPA at
the time of our proposed approval. We
provided these permit applicants the
opportunity to elect either the EPA or
the TCEQ as the issuer of its GHG
permit by May 15, 2014. All permit
applicants submitted a request for
permitting authority by the deadline of
May 15, 2014. For the permit
applications that have been submitted
since the EPA’s proposed approval, the
EPA is retaining permitting authority
and will continue evaluating and
processing these permit applications
unless and until the applicant submits

a written request to transfer to the
TCEQ, the EPA issues a final permit, or
the applicant withdraws the permit
application from the EPA’s
consideration. The EPA Region 6 GHG
Web site has been updated to identify
which permit applications have been
retained by the EPA for processing and
those which have been transferred to the
TCEQ. We will continue to update this
Web site as applicants make their
decisions regarding permitting
authority. Upon the effective date of our
final SIP approval and simultaneous FIP
rescission, the EPA will no longer
accept applications for GHG PSD
permits in Texas. From that point
forward, the TCEQ will be the only
permitting authority for GHG PSD
permits in Texas, with the exception of
the three limited circumstances where
the EPA retained authority over a permit
application or issued permit that has not
exhausted all administrative and
judicial appeals. Both the EPA and the
TCEQ are required to issue GHG PSD
permits that satisfy federal requirements
for PSD permitting. In the instances
where a permit applicant elected to
transfer the permitting authority to the
TCEQ and the EPA has already public
noticed a draft permit and received
comments, the EPA intends to contact
each commenter to advise them to
resubmit comments to the TCEQ
pursuant to 30 TAC Sections 39.412 and
55.152.

Second, in our separate but
simultaneous final PSD SIP action
published elsewhere in this issue of the
Federal Register, we are finding the



Federal Register/Vol. 79, No. 217 /Monday, November 10, 2014 /Rules and Regulations

66647

TCEQ has adopted regulations sufficient
to regulate emissions of GHGs from
“anyway’’ major emitting sources under
the Texas PSD program. As part of the
Texas PSD SIP approval final action, a
GHG PSD permit application will be
subject to the Texas SIP-approved
public notice and comment procedures
that are consistent with the EPA’s
federal PSD public notice requirements
at 40 CFR 51.166(q). For new GHG PSD
permit applications processed by the
TCEQ and those applications transferred
to the TCEQ for which the EPA has not
proposed a draft permit, the Texas SIP-
approved public notice process will
involve two opportunities for public
comment under 30 TAC Sections 39.418
and 39.419 for the Notice of Receipt of
Application and Intent to Obtain Permit
(NORI) and the Notice of Application
and Preliminary Decision (NAPD). For
the subset of permit applications that
are transferred to the TCEQ after the
EPA has already proposed a draft
permit, these applications will either
use the NORI and NAPD or will go
through a Combined Public Notice
under 30 TAC Section 39.412.
Opportunity for public review and
comment will be provided in all
instances where the TCEQ is the
permitting authority for a GHG PSD
permit application.

We would like to correct one
statement from the commenter
concerning nonattainment permitting,
which is that the EPA should retain the
GHG PSD FIP permitting authority in
sensitive nonattainment areas. There are
no GHG nonattainment areas; the EPA
was the permitting authority only for
GHG PSD permits. The TCEQ has been,
and continues to be, the permitting
authority for Nonattainment New
Source Review (NNSR) permits in
Texas. In Brazoria County, the EPA was
the permitting authority for the GHG
PSD permits but the TCEQ was the
permitting authority for the NNSR
permitting program and all other non-
GHG PSD pollutants.

After review and consideration of the
additional materials submitted by the
citizens, the EPA has determined that
the data submitted regarding ozone
monitors and air quality in Clute, water
quality in Galveston Bay, and maps
identifying locations of the proposed
GHG PSD permit applications, are
beyond the scope of our review and are
not relevant to our rescission of the
GHG PSD FIP.

No changes were made to the final FIP
action as a result of these comments.

Comment 7: Several commenters
submitted comments regarding the
EPA’s document titled “Transition
Process for Transferring GHG PSD

Permitting Authority to TCEQ.” These
comments are summarized below:

A. Comments about notification to
companies regarding the Transition
Process:

O TCC suggests that the EPA clarify
that letters sent to applicants will not be
mailed until the final rule has been
published in the Texas Register, on or
about April 17, 2014.

O TCC requests that the EPA post a
message or announcement on its Web
site indicating that letters concerning
the transition process have been
submitted to any of the GHG applicants.

B. Comments about the deadline for
selecting a permitting authority under
the Transition Process:

O TCC suggests the EPA not impose a
firm 30-day decision deadline because
of concerns that permit applicants
selecting the TCEQ as the permitting
authority may experience delay in
processing of applications if the FIP
rescission is delayed.

© TCC requests that the EPA clarify
whether a permit applicant will have
the opportunity to request additional
time beyond 30 days to submit a
response regarding permitting authority.

C. Comments about the Transition
Process for Issued Permits: TCC, TIP,
and TXOGA requested that the EPA
reconsider the transition process, such
that permit applications currently being
reviewed in the Environmental Appeals
Board (EAB) could be transferred to
TCEQ.

Response 7: The EPA appreciates the
comments on the Transition Process we
will be using to transfer GHG PSD
permitting authority to the TCEQ upon
the effective date of rescission of the
GHG PSD FIP and our simultaneous
approval of the majority of the Texas
GHG PSD SIP. After consideration of the
comments and in light of the recent
UARG v. EPA decision, we have
determined it necessary to amend, in
part, our Transition Process and EPA’s
proposed retained authority under the
FIP. Below are our specific responses to
the comments raised regarding the
Transition Process and how the EPA
finds it necessary to amend, in part, our
retained authority under today’s final
FIP rescission.

Response 7A: For permit applicants
with applications submitted at the time
of our February 18, 2014 proposal, we
are making no changes to the Transition
Process. The EPA has provided
adequate notice to those initial permit
applicants regarding the Transition
Process. The EPA mailed letters to each
GHG permit applicant on file with the
EPA on March 27, 2014, requesting a
response no later than May 15, 2014.
Those letters are available for public

access in the docket for this rulemaking
action. By communicating with our
initial permit applicants immediately
following the March 26, 2014 TCEQ
Commissioners vote to adopt the GHG
PSD revisions, we provided our initial
permit applicants with a reasonable
amount of time to weigh individual
business considerations and respond
with a permitting authority request. The
letters were delivered to the applicants
via the U.S. Postal delivery and email,
ensuring multiple means of
communication with each applicant.
Additionally, our Region 6 GHG Web
site was updated to indicate the
availability for review and comment on
the EPA’s proposed approval of the
Texas GHG PSD SIP, rescission of the
Texas GHG PSD FIP, and Transition
Process. No changes were made to the
final FIP action as a result of these
comments.

The EPA recognizes that since the
time of our proposed rulemaking, we
have received additional permit
applications and those permit
applicants were not afforded a similar
opportunity to select a permitting
authority by the May 15, 2014, deadline
specified in the Transition Process. For
these permit applications submitted
after the February 18, 2014, proposal,
the EPA is retaining the permitting
authority until the EPA either issues a
final permit and all subsequent
administrative and judicial appeals are
exhausted, or the applicant submits a
written request to be transferred to the
TCEQ, or the applicant withdraws the
permit application from the EPA’s
consideration.

Response 7B: The EPA does not
believe it is necessary to extend the
deadline for requesting a transfer of
permitting authority beyond the May 15,
2014 deadline, as specified in our
Transition Process for the initial permit
applications that were submitted at the
time of our February 18, 2014 proposed
action. We received written permit
authority requests from all permit
applicants, submitted to the EPA, at the
time of the proposed notice by the
specified May 15, 2014, deadline.

However, in consideration of these
comments and in light of the UARG v.
EPA decision, we have decided that for
any permit application that was
submitted after our proposed
rulemaking, the EPA will retain
permitting authority and continue to
process and evaluate any pending
permit application for an “anyway”’
source or modification unless or until
the applicant submits a written request
to transfer the authority to the TCEQ or
the applicant withdraws the application
from the EPA’s consideration. There is
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no 30-day time period for decision
imposed on these permit applicants.
Rather the applicant can make an
informed business decision through
consultation with the EPA and the
TCEQ, up until the EPA has issued a
final permit. The EPA’s retained
authority under the FIP was revised as
a result of these comments.

Response 7C: At this time, we intend
to transfer all initial permit applications
and related materials to the TCEQ where
a permit applicant requested the transfer
in writing by May 15, 2014, as specified
in the Transition Process. Additionally,
as discussed above in Responses 6A and
6B, for any permit application
submitted after our February 18, 2014,
proposed rulemaking, the EPA will
transfer the permit application and
related materials to the TCEQ where the
permit applicant submits a written
request to the EPA to transfer to the
TCEQ. The EPA will confirm the
transfer of the permit application by
providing a letter to the TCEQ and the
permit applicant wherein we transfer
the permit application, related
materials, and state that we consider the
request for transfer a withdrawal of the
application that removes the application
from review and further action by the
EPA. As discussed in our February 18,
2014, proposed rulemaking, the EPA’s
permitting authority “will cease upon
an applicant’s written request to the
EPA withdrawing the pending permit
application before a final determination
is made.” See 79 FR 9123, 9133. A final
determination on the permit is made
when all administrative and judicial
appeals processes have been exhausted.
The EPA will retain permitting
authority for “anyway” GHG PSD
permits that are issued or for “anyway”
permit applications denied by the EPA
for which either the time for filing an
administrative appeal has not expired or
all administrative and judicial appeals
processes have not been completed. As
stated in our Transition Process, a GHG
PSD permit applicant has the ability to
withdraw the permit application before
the EPA and submit a new application
to the TCEQ at any time until the permit
becomes final. Because a permit does
not become final until agency review
procedures are exhausted, an applicant
can withdraw an application while a
permit is under EAB review. No changes
were made to the final FIP action as a
result of these comments, but we have
modified the authority retained by EPA
in the FIP for certain permit
applications for other reasons.

Comment 8: Sierra Club submitted
several comments and supporting
exhibits requesting that the EPA not
approve the GHG PSD SIP and rescind

the FIP until the TCEQ submits
clarifications regarding access to
judicial review for GHG PSD permits.
First, Sierra Club commented that if the
commission acts on a GHG permit, then
the Texas regulations appear to require
a party to go through the contested case
hearing process in order to exhaust
administrative remedies, which is
necessary to later seek judicial review.
However, HB 788 removes the
opportunity for a contested case hearing
for GHG permits. As a result, the TCEQ
has not adequately clarified the process
to exhaust all administrative remedies
before seeking judicial review when the
commission acts on a GHG permit.
Response 8: Because judicial review
of PSD permits is important and
necessary under the Act, we have
reevaluated the Texas judicial review
process as it applies to GHG PSD
permits issued by the TCEQ. 77 FR
65305, at 65307 (Oct. 26, 2012).3 The
TCEQ provided a letter to the EPA dated
May 30, 2014 4 to clarify the judicial
review process and the associated
administrative remedies with respect to
the GHG PSD permits issued by Texas.
This letter explains the processes to
exhaust administrative remedies and
confirms that Texas law provides an
opportunity for judicial review of all
GHG PSD permits issued by the TCEQ.
Texas regulations do not require a party
to go through the contested case hearing
process in order to exhaust
administrative remedies when the
commission acts on a GHG permit.
Section 50.119(b) provides that “[i]f the
commission acts on an application,
§80.272 [Motion for Rehearing] of this
title applies.” Further, Section
50.119(c)(3) provides that motions for
rehearing may be filed on ““the
commission’s decision on an
application.” Section 80.272 is a
procedural provision that sets out the
process for filing a motion for rehearing
after the commission makes a decision
on a permit. State law allows the TCEQ
to establish a motion for rehearing via

3“[W]e interpret the CAA to require an
opportunity for judicial review of a decision to
grant or deny a PSD permit, whether issued by EPA
or by a State under a SIP-approved or delegated
PSD program. See 61 FR 1880, 1882 (Jan. 24, 1996)
(EPA’s proposed disapproval of Virginia’s PSD
program SIP revision due to State law standing
requirements that limited judicial review); 72 FR
72617, 72619 (December 21, 2007) (in approving
South Dakota’s PSD program, EPA stated: “We
interpret the statute and regulations to require at
minimum an opportunity for state judicial review
of PSD permits”).” 77 FR at 65307.

4 Clarification Letter from Mr. Richard A. Hyde,
P.E., Executive Director, TCEQ to Mr. Ron Curry,
Regional Administrator, EPA Region 6 (May 30,
2014) (hereinafter “Judicial Review Clarification
Letter”. This letter is available in the docket for this
rulemaking.

regulation, even when there is no
statutory right to a contested case
hearing.> Section 50.119(c) does not
require a contested case hearing for a
motion for rehearing to be available. We
recognize that the judicial review
process under Texas law differs from
the administrative and judicial review
processes available for PSD permit
decisions under 40 CFR Part 124
(opportunity to petition for
administrative review by the EPA’s
Environmental Appeals Board (EAB))
and section 307(b) of the CAA
(opportunity to seek review before the
federal Circuit Court of Appeals) when
the EPA or a delegated agency under 40
CFR 52.21 is the PSD permit issuer.
However, the CAA does not require that
the process for judicial review of the
grant or denial of a PSD permit issued
under a SIP approved PSD program be
identical to that provided when the EPA
or a delegated agency is the PSD permit
issuer under 40 CFR 52.21. 77 FR 65305
at 65307 (Oct. 26, 2012). No revisions
were made to the final FIP action as a
result of this comment.

1V. Effective Date of Final Action

The EPA has determined that today’s
final FIP action and the separate but
simultaneous final approval of the
majority of the Texas GHG PSD SIP are
effective immediately upon publication
under 5 U.S.C. Section 553(d) of the
APA. The expedited effective date for
this final FIP action and the separate but
simultaneous SIP approval action is
authorized under both 5 U.S.C. Section
553(d)(1) and 553(d)(3) of the APA.
Section 553(d)(1) allows an effective
date less than 30 days after publication
if a substantive rule relieves a
“restriction.” Section 553(d)(3) allows
an effective date less than 30 days after
publication “as otherwise provided by
the agency for good cause found and
published with the rule.” The EPA has
determined that it is appropriate to
make both final actions effective upon
publication because the final removal of
the Texas GHG PSD FIP and the
separate but simultaneous final
approval of the majority of Texas GHG
PSD SIP will both relieve a permitting
restriction and there is “‘good cause” to
allow Texas to begin processing PSD
GHG applications that meet the
appropriate federal PSD requirements
immediately. Final immediate action
relieves a restriction by promoting an
efficient single GHG permit process,
supports an efficient use of EPA and

5 Tex. Air Control Bd. v. Travis Cnty, 502 SW.2d
213, 215 (Tex. Civ. App.-Austin 1973, no writ); see
also, Sproles Motor Freight Line, Inc. v. Smith, 130
SW.2d 1087, 1088 (Tex. Civ. App.-Austin 1939, writ
ref d).
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State resources, and creates certainty for
the regulated community and public. It
provides Texas with undelayed
authority to regulate major GHG
emitting sources, and the EPA and
TCEQ have worked closely to ensure the
State has adequate authority and
resources to administer the GHG
permitting program without a 30 day
delay, which is normally the time
required for affected parties to adjust
their behavior and prepare before a final
rule takes effect. The EPA has
determined that moving as
expeditiously as practicable to
consolidate GHG PSD permitting with
the TCEQ is consistent with the State’s
authority and resources to administer
the GHG PSD permitting program. The
EPA finds that the above reasons
support an effective date prior to thirty
days after the date of publication under
5 U.S.C. Section 553(d) for both today’s
final FIP action and the separate but
simultaneous final SIP approval action
by establishing good cause for making
the rule immediately effective and
demonstrating that the rule relieves a
restriction.

V. Final Action

The EPA is rescinding the GHG PSD
FIP for Texas at 40 CFR 52.2305(a) and
(b), with three limited circumstances for
retained authority for “anyway’’ source
permit applications as specified in the
new section of 40 CFR 52.2305(d). First,
the EPA retains GHG PSD permitting
authority for any pending “anyway”
permit applications where the permit
applicant submitted a written request to
remain with the EPA for permit
issuance by the deadline specified in
our Transition Process. Second, the EPA
will retain GHG PSD permitting
authority for “‘anyway’’ source permit
applications submitted after February
18, 2014, unless or until the applicant
submits a written request transferring
the permitting authority to the TCEQ.
Finally, the EPA will retain GHG PSD
permitting authority for any issued
“anyway’’ permit or “anyway’’ permit
application denied by the EPA for
which either the time for filing an
administrative appeal has not expired or
all administrative and judicial appeals
processes have not been completed by
the publication date of the EPA’s final
actions to rescind the GHG FIP and
simultaneously approve the TCEQ’s
PSD SIP submittal. Note, even for those
cases where the EPA announces it will
retain GHG PSD permitting authority
over an ‘“‘anyway’’ application, this
authority will cease upon an applicant’s
written request to the EPA withdrawing
the pending permit application before a
final determination is made. The EPA

Region 6 GHG Web site identifies the
permit applications where the EPA
retains GHG permitting authority. We
intend to update this Web site as we
process the pending permit applications
and transfer the issued permits to the
TCEQ for implementation. When all
permit applications have been
processed and transferred to the TCEQ,
the EPA will, in a separate action, revise
40 CFR 52.2305 to remove the
remaining GHG PSD FIP authority at
§52.2305(a) and (b).

Consistent with the UARG v. EPA
decision, the EPA does not find it
appropriate at this time to act on
revisions to the Texas SIP providing the
authority to regulate and permit non-
“anyway’’ sources and modifications of
GHGs. Therefore, the EPA will not
transfer issued non-“‘anyway’’ source
permits to the TCEQ. The EPA will also
not continue to process or evaluate
pending permit applications for “non-
anyway”’ sources or modifications.

Our final action today also finds that
through a letter dated January 13, 2014,
the TCEQ has provided necessary and
adequate assurances that the Texas PSD
program will be revised in the future to
address pollutants that become newly
regulated under the CAA after January
2, 2011, and that the TCEQ has the
adequate authority under State law to
regulate any new PSD pollutants.
Therefore, the EPA rescinds the PSD FIP
for Newly Regulated Pollutants for
Texas at 40 CFR 52.2305(c).

As explained in our February 18, 2014
proposal (see 79 FR 9123), this action is
made possible because of our separate
but simultaneous final action being
published elsewhere in this issue of the
Federal Register to approve the majority
of the Texas PSD SIP revisions, which
updates the Texas SIP to provide for the
regulation of GHG emissions for
“anyway”’ sources, and clarifies the
applicability of BACT for all PSD permit
applications. The EPA has made the
determination that the majority of
revisions to the Texas SIP are
approvable because the revisions meet
all applicable requirements of the CAA,
and EPA implementing regulations that
were not affected by the recent U.S.
Supreme Court decision in UARG v.
EPA. We noted that we are taking no
action at this time other certain
revisions that appear to no longer be
needed in light of that decision. The
EPA also has determined under the
authority of 5 U.S.C. Section 553(d) of
the APA, to make this final FIP action
and the separate but simultaneous final
PSD SIP approval action effective upon
November 10, 2014. Upon the effective
date of today’s final FIP action and the
separate but simultaneous final PSD SIP

approval, the TCEQ will immediately
assume responsibility for GHG PSD
permitting, with the exception of the
three limited circumstances where the
EPA is retaining GHG PSD permitting
authority under the FIP, as described
this final FIP action. As such, all new
GHG PSD permit applications will be
submitted to and processed by the
TCEQ.

The EPA is finalizing this action
under Section 110 and Part C of the Act.

VI. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This FIP withdrawal action is not a
“significant regulatory action” under
the terms of Executive Order 12866 (58
FR 51735, October 4, 1993) and is
therefore not subject to review under
Executive Orders 12866 and 13563 (76
FR 3821, January 21, 2011).

B. Paperwork Reduction Act

This FIP withdrawal action does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. because this partial FIP
rescission under Section 110 and Part C
of the CAA will not in-and-of itself
create any new information collection
burdens but simply transfers the
permitting authority from EPA to the
State. Burden is defined at 5 CFR
1320.3(b). Because this final action does
not impose an information collection
burden, the Paperwork Reduction Act
does not apply.

C. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under the RFA. This action will not
impose any requirements on small
entities. This rule will transfer the
majority of GHG PSD permitting
responsibility from the EPA to the State
of Texas. This final rule applies to large
emitters of GHGs that tend to be large
sources. The result of this final action,
however, simply is to transfer the
majority of authority to administer the
PSD program for GHGs from EPA to the
State of Texas and does not create any
new requirements. The substantive
requirement for a source to obtain a PSD
permit prior to construction of a new
major source of GHGs or modification of
an existing major source that will
significantly increase GHGs is not
changed by this final FIP action. This
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final FIP action will not impose any
new requirements on small entities.

D. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. This action removes the
majority of a Federal plan and transfers
most permitting responsibility of GHG
emissions from the EPA to the State of
Texas. Small governments are not
impacted.

E. Executive Order 13132: Federalism

This FIP withdrawal action does not
have federalism implications. It will not
have substantial direct effects on Texas,
on the relationship between the national
government and the State of Texas, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132.

In the spirit of Executive Order 13132,
and consistent with EPA policy to
promote communications between the
EPA and State and local governments,
the EPA specifically solicited comment
on the proposed action from State and
local officials. The EPA received no
adverse comments from state or local
governments on this rulemaking but
only comments in support from the
State.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). In this action, the EPA is not
addressing any Tribal Implementation
Plans. This action is limited to the
withdrawal of the majority of the Texas
GHG PSD FIP. Thus, Executive Order
13175 does not apply to this action.

G. Executive Order 13045: Protection of
Children from Environmental Health
Risks and Safety Risks

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that concern
environmental health or safety risks that
the EPA has reason to believe may
disproportionately affect children, per
the definition of “covered regulatory
action” in section 2—202 of the
Executive Order. This action is not
subject to Executive Order 13045
because the EPA is withdrawing the
majority of the federal GHG PSD FIP in
Texas as authorized by the CAA.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211 (66 FR 28355, May 22,
2001), because it is not a significant
regulatory action under Executive Order
12866.

I. National Technology Transfer and
Advancement Act

This rulemaking does not involve
technical standards.

J. Executive Order 12898: Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations

This final rule does not provide the
EPA with the discretionary authority to
address, as appropriate,
disproportionate human health or
environmental effects, using practicable
and legally permissible methods, under
Executive Order 12898 (59 FR 7629,
February 16, 1994).

K. Congressional Review Act (CRA)

This action is subject to the CRA, and
the EPA will submit a rule report to
each House of the Congress and to the
Comptroller General of the United
States. The CRA allows the issuing
agency to make a rule effective sooner
than otherwise provided by the CRA if
the agency makes a good cause finding
that notice and comment rulemaking
procedures are impracticable,
unnecessary or contrary to the public
interest (5 U.S.C. 808(2)). The EPA has
made a good cause finding for this rule
as discussed in Section IV (Effective
Date of Final Action), including the
basis for that finding.

L. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by January 9, 2015. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See CAA
section 307(b)(2); 5 U.S.C. 7607(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,

Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: October 30, 2014.
Gina McCarthy,
Administrator.

For the reasons stated in the
preamble, the Environmental Protection
Agency amends 40 CFR Part 52 as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart SS—Texas

m 2. Section 52.2305 is amended by
removing and reserving paragraph (c)
and by adding paragraph (d) to read as
follows.

§52.2305 What are the requirements of the
Federal Implementation Plan (FIP) to issue
permits under the Prevention of Significant
Deterioration requirements to sources that
emit greenhouse gases?

* * * * *

(d) The authority provided in
paragraphs (a) and (b) of this section is
rescinded except in the three limited
circumstances described in paragraphs
(d)(1) through (3) of this section:

(1) The EPA will retain permitting
authority for all GHG PSD permit
applications for major sources and
major modifications required to obtain
PSD permits because of emissions of
pollutants other than GHGs submitted to
the EPA where the permit applicant
submitted a written request by May 15,
2014, that the EPA continue processing
the application.

(2) The EPA will retain permitting
authority for all GHG PSD permit
applications for major sources and
major modifications required to obtain
PSD permits because of emissions of
pollutants other than GHGs submitted to
the EPA after February 18, 2014, unless
and until the applicant submits to the
EPA a written request to transfer the
permitting authority to TCEQ (or
withdraws the application) prior to
issuance of a final permit decision
under 40 CFR 124.15(b).

(3) The EPA will retain permitting
authority for GHG PSD permits issued
by the EPA for major sources and major
modifications required to obtain PSD
permits because of emissions of
pollutants other than GHGs and GHG
PSD permit applications denied by the
EPA for major sources and major
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modifications required to obtain PSD
permits because of emissions of
pollutants other than GHGs for which
either the time for filing an
administrative appeal has not expired or
all administrative and judicial appeals
processes have not been completed by
November 10, 2014. Except that the EPA
will not retain authority over a permit

if an applicant submits a written request
to the EPA to withdraw the permit
application while an administrative
appeal is pending and the Regional
Administrator then withdraws the
permit under 40 CFR 124.19(j) or the
Environmental Appeals Board grants a
voluntary remand under 40 CFR
124.19(j) or another appropriate remedy.

[FR Doc. 2014-26315 Filed 11-7-14; 8:45 am|
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R10-OAR-2014-0140, FRL-9918-97—-
Region 10]

Approval and Promulgation of
Implementation Plans; Alaska:
Infrastructure Requirements for the
1997 and 2006 Fine Particulate Matter
and 2008 Ozone National Ambient Air
Quality Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is approving the
Alaska State Implementation Plan (SIP)
as meeting specific infrastructure
requirements of the Clean Air Act (CAA)
for the National Ambient Air Quality
Standards (NAAQS) promulgated for
fine particulate matter (PM,s) on July
18, 1997 and October 17, 2006, and for
ozone on March 12, 2008. Whenever a
new or revised NAAQS is promulgated,
the CAA requires states to submit a plan
for the implementation, maintenance
and enforcement of such NAAQS. The
plan is required to address basic
program elements, including but not
limited to regulatory structure,
monitoring, modeling, legal authority,
and adequate resources necessary to
implement, maintain, and enforce the
standards. These elements are referred
to as infrastructure requirements.

DATES: This final rule is effective on
December 10, 2014.

ADDRESSES: The EPA has established a
docket for this action under Docket
Identification No. EPA—R10-OAR-
2014-0140. All documents in the docket
are listed on the http://
www.regulations.gov Web site. Although

listed in the index, some information
may not be publicly available, i.e.,
Confidential Business Information or
other information the disclosure of
which is restricted by statute. Certain
other material, such as copyrighted
material, is not placed on the Internet
and will be publicly available only in
hard copy form. Publicly available
docket materials are available either
electronically through http://
www.regulations.gov or in hard copy at
EPA Region 10, Office of Air, Waste,
and Toxics, AWT-150, 1200 Sixth
Avenue, Seattle, Washington 98101. The
EPA requests that you contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT:
Kristin Hall at: (206) 553-6357,
hall.kristin@epa.gov, or the above EPA,
Region 10 address.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we,” “us” or “our” is used, it is
intended to refer to the EPA.
Information is organized as follows:

Table of Contents

I. Background

II. Response to Comment

III. Final Action

IV. Statutory and Executive Order Reviews

I. Background

Section 110 of the CAA specifies the
general requirements for states to submit
SIPs to implement, maintain and
enforce the NAAQS and the EPA’s
actions regarding approval of those SIPs.
On July 9, 2012 and March 29, 2011,
Alaska made SIP submissions to the
EPA demonstrating that the Alaska SIP
meets the infrastructure requirements of
the CAA for the 1997 PM2‘5, 2006 PM2.5,
and 2008 ozone NAAQS. On July 16,
2014, we proposed approval of the
Alaska SIP as meeting the following
CAA section 110(a)(2) infrastructure
elements for the 1997 PM, s, 2006 PM, 5,
and 2008 ozone NAAQS: (A), (B), (C),
(D)(ii), (E), (F), (H), (J), (K), (L), and (M)
(79 FR 41496). We also proposed
approval of the Alaska SIP as meeting
the requirements of CAA section
110(a)(2)(D)(i)(II) as it applies to
prevention of significant deterioration
and visibility for the 2006 PM, 5 and
2008 ozone NAAQS. In addition, we
proposed approval of the Alaska SIP as
meeting the requirements of CAA
section 110(a)(2)(G) for the 2008 ozone
NAAQS.

An explanation of the CAA
requirements and implementing

regulations that are met by these SIP
submissions, a detailed explanation of
the submissions, and the EPA’s reasons
for the proposed action were provided
in the notice of proposed rulemaking on
July 16, 2014, and will not be restated
here (79 FR 41496). Below we address

a recent court decision related to the
application of PSD permitting
requirements to greenhouse gases
(GHGs) and why we believe the decision
does not impact this action.

With respect to CAA section
110(a)(2)(C) and (J), the EPA interprets
the CAA to require each state to make
an infrastructure SIP submission for a
new or revised NAAQS that
demonstrates that the state has a
complete PSD permitting program
meeting the current requirements for all
regulated NSR pollutants. The
requirements of CAA section
110(a)(2)(D)(i)(II) may also be satisfied
by demonstrating the state has a
complete PSD permitting program
correctly addressing all regulated NSR
pollutants. Alaska has shown that it
currently has a PSD program in place
that covers all regulated NSR pollutants,
including GHGs.

On June 23, 2014, the United States
Supreme Court issued a decision
addressing the application of PSD
permitting requirements to GHG
emissions. Utility Air Regulatory Group
v. Environmental Protection Agency,
134 S.Ct. 2427. The Supreme Court said
that the EPA may not treat GHGs as an
air pollutant for purposes of
determining whether a source is a major
source required to obtain a PSD permit.
The Court also said that the EPA could
continue to require that PSD permits,
otherwise required based on emissions
of pollutants other than GHGs, contain
limitations on GHG emissions based on
the application of Best Available
Control Technology (BACT). In order to
act consistently with its understanding
of the Court’s decision pending further
judicial action to effectuate the decision,
the EPA is not continuing to apply the
EPA regulations that would require that
SIPs include permitting requirements
that the Supreme Court found
impermissible. Specifically, the EPA is
not applying the requirement that a
state’s SIP-approved PSD program
require that sources obtain PSD permits
when GHGs are the only pollutant (i)
that the source emits or has the
potential to emit above the major source
thresholds, or (ii) for which there is a
significant emissions increase and a
significant net emissions increase from
a modification (e.g. 40 CFR
51.166(b)(48)(v)).

The EPA anticipates a need to revise
federal PSD rules in light of the
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Supreme Court opinion. In addition, the
EPA anticipates that many states will
revise their existing SIP-approved PSD
programs in light of the Supreme
Court’s decision. The timing and
content of subsequent EPA actions with
respect to EPA regulations and state
PSD program approvals are expected to
be informed by additional legal process
before the United States District Court
for the District of Columbia Circuit. At
this juncture, the EPA is not expecting
states to have revised their PSD
programs for purposes of infrastructure
SIP submissions and is only evaluating
such submissions to assure that the
state’s program correctly addresses
GHGs consistent with the Supreme
Court’s decision.

At present, the EPA has determined
the Alaska SIP is sufficient to satisfy
CAA sections 110(a)(2)(C), (D)(1)(II), and
(J) with respect to GHGs because the
PSD permitting program previously-
approved by the EPA into the SIP
continues to require that PSD permits
(otherwise required based on emissions
of pollutants other than GHGs) contain
limitations on GHG emissions based on
the application of BACT. Although the
approved Alaska PSD permitting
program may currently contain
provisions that are no longer necessary
in light of the Supreme Court decision,
this does not render the infrastructure
SIP submission inadequate to satisfy
CAA sections 110(a)(2)(C), (D)(1)(II), and
(J) for purposes of the 1997 PM, s, 2006
PM, s and 2008 ozone NAAQS. The SIP
contains the necessary PSD
requirements at this time, and the
application of those requirements is not
impeded by the presence of other
previously-approved provisions
regarding the permitting of sources of
GHGs that the EPA does not consider
necessary at this time in light of the
Supreme Court decision. Accordingly,
the Supreme Court decision does not
affect the EPA’s approval of Alaska’s
infrastructure SIP as to the requirements
of CAA sections 110(a)(2)(C), (D)(i)(II),
and (J) for purposes of the 1997 PM s,
2006 PM, s and 2008 ozone NAAQS.

II. Response to Comment

The public comment period for our
proposed action ended on August 15,
2014, and we received one comment via
email from Robert Ukeiley of the Law
Office of Robert Ukeiley.

Comment: “EPA must disapprove all
of the PSD related elements of all three
of these proposed Infrastructure SIPs
because Alaska does not have PMs 5
increments in its SIP approved PSD
program. EPA can approve these PSD
related elements if the PM, 5 increments
are approved into the Alaska SIP prior

to final action on these infrastructure
SIPs. Also, the Alaska minor source
permitting program does not prohibit
minor sources from causing or
contributing to PM, s and ozone NAAQS
violations. Therefore, all SIP elements
related to the minor source permitting
program must be disapproved.”

Response: With respect to the first
part of the comment on Alaska’s PSD
program, we agree with the commenter.
In our proposal we stated that final
action on the Alaska infrastructure SIP
requirements would be contingent upon
our first taking final action on revisions
to the Alaska SIP to reflect changes to
the NAAQS and federal PSD regulations
that we proposed to approve on May 5,
2014 (79 FR 25533). On September 19,
2014, we finalized approval of the
revisions, including updates to the PSD
program for purposes of PM» s (79 FR
56268). Because we approved the
NAAQS and PSD revisions to the Alaska
SIP on September 19, 2014, including
the PM, s PSD increments, we are now
finalizing our infrastructure approval.

With respect to the second part of the
comment on Alaska’s minor NSR
program, we disagree with the
commenter. Alaska’s minor NSR
program was originally approved into
the SIP by the EPA on July 5, 1983 (48
FR 30623). We recently approved
revisions to Alaska’s minor NSR rules
on September 19, 2014 (79 FR 56268).
In that action, we determined that the
revisions to Alaska’s minor NSR
program met the federal minor NSR
regulatory requirements at 40 CFR
51.160-164 “Review of New Sources
and Modifications” which include the
requirement at 40 CFR 51.160(a) that all
SIPs contain legally enforceable
procedures to ensure that construction
or modification of a stationary source
will not cause a violation of a NAAQS
or any applicable portions of the control
strategy. Alaska’s federally-approved
minor NSR rules are located at 18 AAC
50, Article 5 “Minor Permits.” 18 AAC
50.542(f)(1)(B) (approval criteria) and 18
AAC 50.544(c)(1) (screening ambient air
quality analysis) specifically address the
requirement at 40 CFR 51.160(a).

In our September 19, 2014, action we
determined that the Alaska minor NSR
program meets federal requirements. We
are now finalizing our approval of the
Alaska SIP as meeting the requirements
of CAA section 110(a)(2)(C) with respect
to minor NSR for the 1997 PM, 5, 2006
PM, s, and 2008 ozone NAAQS.

III. Final Action

The EPA is approving the Alaska SIP
as meeting the following CAA section
110(a)(2) infrastructure elements for the
1997 PM 5, 2006 PM, s, and 2008 ozone

NAAQS: (A), (B), (C), (D)(ii), (E), (F),
(H), (), (K), (L), and (M). We are also
approving the Alaska SIP as meeting the
requirements of CAA section
110(a)(2)(D)(E)(I) as it applies to
prevention of significant deterioration
and visibility for the 2006 PM, s and
2008 ozone NAAQS. In addition, we are
approving the Alaska SIP as meeting the
requirements of CAA section
110(a)(2)(G) for the 2008 ozone NAAQS.
This action is being taken under section
110 of the CAA.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
this action does not involve technical
standards; and

¢ Does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human



Federal Register/Vol. 79, No. 217 /Monday, November 10, 2014 /Rules and Regulations

66653

health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where the EPA or an Indian
tribe has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this action
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal

Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by January 9, 2015. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: October 27, 2014.
Michelle Pirzadeh,
Acting Regional Administrator, Region 10.

For the reasons stated in the
preamble, 40 CFR part 52 is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart C—Alaska

m 2.In § 52.70, the table in paragraph (e)
is amended by adding three entries at
the end of the table for: “110(a)(2)
Infrastructure Requirements—1997
PM, s NAAQS.”; “110(a)(2)
Infrastructure Requirements—2006
PM, s NAAQS.”; and ““110(a)(2)
Infrastructure Requirements—2008
Ozone NAAQS.”

The additions read as follows:

§52.70 Identification of plan.
* * * * *
(e) * *x %

EPA-APPROVED ALASKA NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES

Applicable geographic

State submittal

Name of SIP provision of non-attainment area date EPA Approval date Comments
Section 110(a)(2) Infrastructure and Interstate Transport

110(a)(2) Infrastructure Statewide ........cccceenneen. 7/9/12  11/10/14 [Insert Fed- Approves SIP for purposes of CAA sections
Requirements—1997 eral Register cita- 110(a)(2)(A), (B), (C), (D)(ii), (E), (F), (H), (J),
PM.s NAAQS. tion]. (K), (L), and (M) for the 1997 PM. s NAAQS.

110(a)(2) Infrastructure Statewide .......cccceeeeeene 7/9/12, 3/29/11  11/10/14 [Insert Fed- Approves SIP for purposes of CAA sections
Requirements—2006 eral Register cita- 110(a)(2)(A), (B), (C), (D)), (D)(ii), (E),
PM.s NAAQS. tion]. (F), (H), (J), (K), (L), and (M) for the 2006

PM..s NAAQS.
110(a)(2) Infrastructure Statewide .........cceeeene 7/9M12, 3/29/11 11/10/14 ...cccoeie. Approves SIP for purposes of CAA sections

Requirements—2008
Ozone NAAQS.

[Insert Federal Reg-
ister citation].

110(a)(2)(A), (B), (C), (D)) (), (D)(ii), (E),
(F), (G), (H), (J), (K), (L), and (M) for the
2008 Ozone NAAQS

[FR Doc. 2014-26523 Filed 11-7—14; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2014-0765; FRL-9918-94—
Region 4]

Approval and Promulgation of
Implementation Plans; North Carolina;
Approval of Revisions to Inspection
and Maintenance (I/M) Regulations
Within the North Carolina State
Implementation Plan; Correcting
Amendment

AGENCY: Environmental Protection
Agency.

ACTION: Direct final rule; correcting
amendment.

SUMMARY: On October 30, 2002, the
Environmental Protection Agency (EPA)
published a direct final rule in the
Federal Register approving North
Carolina State Implementation Plan
(SIP) revisions, submitted through the
North Carolina Department of
Environment and Natural Resources (NC
DENR), Division of Air Quality (DAQ),
regarding the State’s enhanced
inspection and maintenance (I/M)
program. This correcting amendment
corrects inadvertent errors for two rule
titles in the regulatory text of EPA’s
October 30, 2002, direct final rule.
DATES: This action is effective
November 10, 2014.

ADDRESSES: Copies of the
documentation used in the action being
corrected are available for inspection
during normal business hours at the
following location: U.S. Environmental
Protection Agency, Region 4, 61 Forsyth
Street SW., Atlanta, Georgia 30303—
8960. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Nacosta C. Ward, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303-8960. The
telephone number is (404) 562—9140.
Ms. Ward can also be reached via
electronic mail at ward.nacosta@
epa.gov.

SUPPLEMENTARY INFORMATION: This
action corrects the titles for two North
Carolina regulations that appear in
North Carolina’s Identification of Plan at
section 40 CFR 52.1770(c) under Table
1, at Subchapter 2D Air Pollution
Control Requirements, Section .1000
Motor Vehicle Emissions Control

Standard. The two titles that appear in
Table 1 as approved in EPA’s direct
final rulemaking on October 30, 2002
(67 FR 66056), are Sect .1004
“Emissions Standards”” and Sect .1005
“Measurement and Enforcement.”
However, the rule titles should read
Sect .1004 “Tailpipe Emission
Standards for CO and HC” and Sect
.1005 “On-Board Diagnostic Standards”
as provided in the red-line/
strikethrough portion of NC DENR’s
August 7, 2002, SIP revision. EPA is
correcting these inadvertent errors by
replacing the current titles for Sect
.1004 and Sect .1005 with the correct
titles into North Carolina’s
Identification of Plan section of the
Code of Federal Regulations (CFR) at 40
CFR 52.1770(c).

EPA has determined that this action
falls under the “good cause” exemption
in section 553(b)(3)(B) of the
Administrative Procedure Act (APA)
which, upon finding “good cause,”
authorizes agencies to dispense with
public participation where public notice
and comment procedures are
impracticable, unnecessary or contrary
to the public interest. Public notice and
comment for this action are unnecessary
because this action to insert the correct
titles in the CFR for Sect .1004 and Sect
.1005 for North Carolina’s regulations
has no substantive impact on EPA’s
October 30, 2002, approval. The use of
incorrect titles as printed for the two
regulations in the regulatory text section
of EPA’s direct final rule published on
October 30, 2002, makes no substantive
difference to EPA’s analysis as set out in
the rule. In addition, EPA can identify
no particular reason why the public
would be interested in having the
opportunity to comment on the
corrections prior to this action being
finalized, since this correcting
amendment does not change the
meaning of the regulations at issue or
otherwise change EPA’s analysis of
North Carolina’s enhanced I/M SIP
revision. See 67 FR 66056.

EPA also finds that there is good
cause under APA section 553(d)(3) for
these corrections to become effective on
the date of publication of this action.
Section 553(d)(3) of the APA allows an
effective date less than 30 days after
publication “as otherwise provided by
the agency for good cause found and
published with the rule.” 5 U.S.C.
553(d)(3). The purpose of the 30-day
waiting period prescribed in APA
section 553(d)(3) is to give affected
parties a reasonable time to adjust their
behavior and prepare before the final
rule takes effect. This rule, however,
does not create any new regulatory
requirements such that affected parties

would need time to prepare before the
rule takes effect. Rather, this rule merely
corrects inadvertent errors for the two
aforementioned rule titles contained in
the North Carolina regulations which
EPA approved on October 30, 2002. For
these reasons, EPA finds good cause
under APA section 553(d)(3) for this
correction to become effective on the
date of publication of this action.

Statutory and Executive Order Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely corrects
inadvertent errors for the two
aforementioned rule titles contained in
the North Carolina regulations which
EPA approved on October 30, 2002, and
it imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule merely
corrects inadvertent errors for the two
aforementioned rule titles contained in
the North Carolina regulations which
EPA approved on October 30, 2002, and
does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

This rule also does not have
Federalism implications because it does
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
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Executive Order 13132 (64 FR 43255,
August 10, 1999). This rule merely
corrects inadvertent errors for the two
aforementioned rule titles contained in
the North Carolina regulations which
EPA approved on October 30, 2002, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act (CAA). This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant. In addition, this rule does
not involve technical standards, thus
the requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule also
does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by

the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: October 23, 2014.
V. Anne Heard,
Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart ll—North Carolina

m 2. Section 52.1770(c) is amended in
Table 1, under “Subchapter 2D Air
Pollution Control Requirements”,
“Section .1000 Motor Vehicle Emissions
Control Standard” by revising the
entries for “Sect .1004”’ and ““Sect
.1005” to read as follows:

§52.1770 Identification of plan.

* * * * *

(C) * x %

TABLE 1—EPA-APPROVED NORTH CAROLINA REGULATIONS

State effective

State citation Title/Subject date EPA Approval date Explanation
Subchapter 2D Air Pollution Control Requirements
Section .1000 Motor Vehicle Emissions Control Standard
Sect 1004 ..o Tailpipe Emission Standards for 7/1/2002 11/10/2014 [Insert Federal Register
CO and HC. citation].
Sect 1005 ..o On-Board Diagnostic Standards ..... 7/1/2002 11/10/2014 [Insert Federal Register
citation].
* * * * *

[FR Doc. 2014-26521 Filed 11-7-14; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 711
[EPA-HQ-OPPT-2014-0347; FRL—9918-23]
RIN 2070-AKO01

Partial Exemption of Certain Chemical

Substances From Reporting Additional
Chemical Data

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is amending the list of
chemical substances that are partially
exempt from reporting additional
information under the Chemical Data
Reporting (CDR) rule. EPA has
determined that, based on the totality of
information on the chemical substances
listed in this document, the Agency has
low current interest in their CDR
processing and use information. EPA
reached this conclusion after
considering a number of factors,
including: The risk of adverse human
health or environmental effects,
information needs for CDR processing
and use information, and the
availability of other sources of
comparable processing and use
information.

DATES: This direct final rule is effective
January 9, 2015 without further notice,
unless EPA receives adverse comment
on or before December 10, 2014. If EPA
receives written adverse comments, EPA
will withdraw the applicable partial
exemption in this direct final rule before
its effective date. See also Unit II. of the
SUPPLEMENTARY INFORMATION.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPPT-2014-0347 by
one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)


http://www.regulations.gov
http://www.regulations.gov
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or other information whose disclosure is
restricted by statute.

e Mail: Document Control Office
(7407M), Office of Pollution Prevention
and Toxics (OPPT), Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW., Washington, DC 20460—0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://www.epa.gov/
dockets.

FOR FURTHER INFORMATION CONTACT: For
technical information contact: Karen
Hoffman, Chemical Control Division
(7405M), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW.,
Washington, DC 20460-0001; telephone
number: (202) 564—8158; email address:
hoffman.karen@epa.gov.

For general information contact: The
TSCA-Hotline, ABVI-Goodwill, 422
South Clinton Ave., Rochester, NY
14620; telephone number: (202) 554—
1404; email address: TSCA-Hotline@
epa.gov.

SUPPLEMENTARY INFORMATION:
I. Executive Summary

A. What action is the Agency taking?

This partial exemption eliminates an
existing reporting requirement under 40
CFR 711.6(b)(2). With this direct final
rule, the following chemical substances
are being exempted from reporting of
the information described in 40 CFR
711.15(b)(4): D-Fructose (Chemical
Abstract Registry Number (CASRN) 57—
48-7); 1,2,3-propanetricarboxylic acid,
2-hydroxy-, sodium salt (1:3) (CASRN
68-04-2); 1,2,3-propanetricarboxylic
acid, 2-hydroxy- (CASRN 77-92-9);
1,2,3-propanetricarboxylic acid, 2-
hydroxy-, potassium salt (1:3) (CASRN
866—84-2); corn, steep liquor (CASRN
66071-94—1); and soybean oil,
epoxidized (CASRN 8013—-07-8).

However, by existing terms at 40 CFR
711.6, this partial exemption will
become inapplicable to a subject
chemical substance in the event that the
chemical substance later becomes the
subject of a rule proposed or
promulgated under section 4, 5(a)(2),
5(b)(4), or 6 of the Toxic Substances
Control Act (TSCA); an enforceable
consent agreement (ECA) developed
under the procedures of 40 CFR part
790; an order issued under TSCA
section 5(e) or 5(f); or relief that has
been granted under a civil action under
TSCA section 5 or 7.

B. Why is the Agency taking this action?

This amendment is in response to
four petition requests covering six
chemical substances (Refs. 1, 2, 3, and
4) submitted under 40 CFR
711.6(b)(2)(iii)(A). EPA reviewed the
information put forward in the petitions
and additional information against the
considerations listed at 40 CFR
711.6(b)(2)(ii). EPA’s chemical
substance-specific analysis is detailed in
supplementary documents available in
the docket under docket ID number
EPA-HQ-OPPT-2014-0347 (Refs. 5, 6,
7, 8,9, and 10). The Agency is adding
these six chemical substances to the
partially exempt chemical substances
list because it has concluded that, based
on the totality of information available,
the CDR processing and use information
for these chemical substances is of low
current interest.

C. What is the Agency’s authority for
taking this action?

This action is issued under the
authority of TSCA, 15 U.S.C. 2600 et
seq., to carry out the provisions of TSCA
section 8(a), 15 U.S.C. 2607(a). Section
8(a) of TSCA authorizes EPA to
promulgate rules under which
manufacturers of chemical substances
and mixtures must submit such
information as the Agency may
reasonably require. The partial
exemption list was established in 2003
(Ref. 11) and can be found in 40 CFR
711.6.

D. What are the impacts of this action?

There are no costs associated with
this action and the benefits provided are
related to avoiding potential costs. This
partial exemption eliminates an existing
reporting requirement without imposing
any new requirements. See also the
discussion in Unit V.

E. Does this action apply to me?

You may be potentially affected by
this action if you manufacture (defined
by statute at 15 U.S.C. 2602(7) to
include import) the chemical substances
contained in this direct final rule. The
North American Industrial
Classification System (NAICS) codes
provided here are not intended to be
exhaustive, but rather provide a guide to
help readers determine whether this
document applies to them. Potentially
affected entities may include chemical
manufacturers subject to CDR reporting
of one or more subject chemical
substances (NAICS codes 325 and
324110), e.g., chemical manufacturing
and petroleum refineries.

F. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit CBI
to EPA through regulations.gov or email.
Clearly mark the part or all of the
information that you claim to be CBI.
For CBI information in a disk or CD-
ROM that you mail to EPA, mark the
outside of the disk or CD-ROM as CBI
and then identify electronically within
the disk or CD-ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as CBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

2. Tips for preparing your comments.
When preparing and submitting your
comments, see the commenting tips at
http://www.epa.gov/dockets/
comments.html.

II. Direct Final Rule Procedures

EPA is issuing this partial exemption
as a direct final rule because it views
this as a non-controversial action and
anticipates no adverse comment. This
direct final rule allows for comments to
be submitted on or before December 10,
2014. In any comment submitted, please
specify whether the comment is adverse
and whether it applies to a certain
chemical substance or chemical
substances or all of the chemical
substances in the direct final rule.

If EPA receives timely adverse
comment, we will publish a withdrawal
in the Federal Register informing the
public that the amendments related to
the adverse comment will not take
effect. At that time, EPA may also issue
a notice of proposed rulemaking
respecting the addition of one or more
of these chemical substances to the list
of chemical substances that are exempt
from reporting the information
described in 40 CFR 711.15(b)(4).

If EPA does not receive any timely
adverse comment, this amendment will
become effective as indicated under
DATES without any further action by
EPA.

II1. Petition Process and “Low Current
Interest” Partial Exemption

In 2003, EPA established a partial
exemption for certain chemical
substances for which EPA determined
the processing and use information
required in 40 CFR part 711 to be of
“low current interest.” That provision
enables the public to petition EPA to
add or remove a chemical substance to
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or from the list of partially exempt
chemical substances. In determining
whether the partial exemption should
apply to a particular chemical
substance, EPA considers the totality of
information available for the chemical
substance in question, including but not
limited to information associated with
one or more of the considerations listed
at 40 CFR 711.6(b)(2)(ii).

The addition of a chemical substance
under this partial exemption will not
necessarily be based on its potential
risks. The addition is based on the
Agency’s current assessment of the need
for collecting CDR processing and use
information for that chemical substance,
based upon the totality of information
considered during the petition review
process. Additionally, interest in a
chemical substance or a chemical
substance’s processing and use
information may increase in the future,
at which time EPA will reconsider the
applicability of a partial exemption for
a chemical substance.

IV. Rationale for These Partial
Exemptions

EPA is granting a partial exemption
for: D-fructose (CASRN 57-48-7); 1,2,3-
propanetricarboxylic acid, 2-hydroxy-,
sodium salt (1:3) (CASRN 68—4—2);
1,2,3-propanetricarboxylic acid, 2-
hydroxy-(CASRN 77-92-9); 1,2,3-
propanetricarboxylic acid, 2-hydroxy-,
potassium salt (1:3) (CASRN 866—84—2);
corn, steep liquor (CASRN 66071-94-1);
and soybean oil, epoxidized (CASRN
8013-07-8) because the Agency has
concluded it has low current interest in
the processing and use information for
these chemical substances. EPA made
these determinations based on our
analysis of the totality of information on
the six chemical substances, including
information about the chemical
substances relevant to the
considerations defined at 40 CFR
711.6(b)(2)(@ii). EPA’s chemical
substance-specific analysis is detailed in
supplementary documents available in
the docket under docket ID number
EPA-HQ-OPPT-2014&0347 (Refs. 5, 6,
7, 8,9, and 10).

V. Economic Impacts

EPA has evaluated the economic
consequences associated with amending
the CDR partially exempt chemical
substances list. Since this direct final
rule creates a partial exemption from
CDR reporting, without creating any
new reporting or recordkeeping
requirements, this action does not
impose any new burden. Based on the
currently approved Information
Collection Request (ICR), the burden
estimates for reporting processing and

use information are 65.63 hours per
submission. Based on 2012 CDR
reporting, EPA estimates that 91
submissions with manufacture volumes
of 25,000 pounds or greater will be
received for these 6 chemical substances
in 2016 and subsequent reporting years.
Eliminating the requirement to report
processing and use information for these
submissions results in a total burden
savings of approximately 5,972 hours
and $368,277 in future reporting cycles
(Ref. 12).

VI. References

The following is a listing of the
documents that are specifically
referenced in this document. The docket
includes these documents and other
information considered by EPA,
including documents that are referenced
within the documents that are included
in the docket, even if the referenced
document is not physically located in
the docket. For assistance in locating
these other documents, please consult
the technical person listed under FOR
FURTHER INFORMATION CONTACT.

1. Letter from Herbert Estreicher, Esq., Keller
and Heckman LLP, to EPA, OPPT CDR
Submission Coordinator, April 9, 2014.
Docket ID number EPA-HQ-OPPT-
2014-0347, regarding request for
exemption of Epoxidized Soybean Oil
from TSCA Chemical Data Reporting
(CDR) processing and use information
reporting requirements in 2016.

2. Letter from Herbert Estreicher, Esq., Keller
and Heckman LLP, to OPPT CDR
Submission Coordinator, April 21, 2014.
Docket ID number EPA-HQ-OPPT-
2014-0347, regarding request for
exemption of Citric Acid, Trisodium
Citrate and Tripotassium Citrate from
TSCA Chemical Data Reporting (CDR)
processing and use information reporting
requirements in 2016.

3. Letter from Herbert Estreicher, Esq., Keller
and Heckman LLP, to OPPT CDR
Submission Coordinator, April 21, 2014.
Docket ID number EPA-HQ-OPPT-
2014-0347, regarding request for
exemption of Fructose from TSCA
Chemical Data Reporting (CDR)
processing and use information reporting
requirements in 2016.

4. Letter from Herbert Estreicher, Esq., Keller
and Heckman LLP, to OPPT CDR
Submission Coordinator, April 21, 2014.
Docket ID number EPA-HQ-OPPT-
2014-0347, regarding request for
exemption of Corn Steep Liquor from
TSCA Chemical Data Reporting (CDR)
processing and use information reporting
requirements in 2016.

5. EPA, OPPT. 1,2,3-Propanetricarboxylic
acid, 2-hydroxy-(CASRN 77-92-9)
Partial Exemption Analysis. October
2014.

6. EPA, OPPT. 1,2,3-Propanetricarboxylic
acid, 2-hydroxy-, sodium salt (1:3)
CASRN 68-04—-2) Partial Exemption
Analysis. October 2014.

7. EPA, OPPT. 1,2,3-Propanetricarboxylic
acid, 2-hydroxy-, potassium salt (1:3)
(CASRN 866—84—2) Partial Exemption
Analysis. October 2014.

8. EPA, OPPT. D-Fructose (CASRN 57-48-7)
Partial Exemption Analysis. October
2014.

9. EPA, OPPT. Corn, steep liquor (CASRN
66071-94—1) Partial Exemption Analysis.
October 2014.

10. EPA, OPPT. Soybean oil, epoxidized
(CASRN 8013—-07-8). Partial Exemption
Analysis. October 2014.

11. EPA. TSCA Inventory Update Rule
Amendments; Final Rule. Federal
Register (68 FR 848, January 7, 2003)
(FRL—6767—-4).

12. EPA, OPPT. Cost Savings Estimate of
Adding Six Chemicals to the 40 CFR
711.6(b)(2)(iv) List of Chemical
Substances. July 22, 2014.

VII. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a significant
regulatory action as defined by
Executive Order 12866 (58 FR 51735,
October 4, 1993). Accordingly, this
action was not submitted to the Office
of Management and Budget (OMB) for
review under Executive Orders 12866
and 13563 (76 FR 3821, January 21,
2011).

B. Paperwork Reduction Act (PRA)

According to PRA, 44 U.S.C. 3501 et
seq., an agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
that requires OMB approval under PRA,
unless it has been approved by OMB
and displays a currently valid OMB
control number. The OMB control
numbers for EPA regulations in title 40
of the CFR, after appearing in the
Federal Register, are listed in 40 CFR
part 9, and included on the related
collection instrument or form, as
applicable.

The information collection
requirements related to CDR have
already been approved by OMB
pursuant to PRA under OMB control
number 2070-0162 (EPA ICR No.
1884.06). Since this action creates a
partial exemption from that reporting,
without creating any new reporting or
recordkeeping requirements, this action
does not impose any new burdens that
require additional OMB approval.

C. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under RFA, 5 U.S.C 601 et seq. In
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making this determination, the impact
of concern is any significant adverse
economic impact on small entities,
because the primary purpose of a final
regulatory flexibility analysis is to
identify and address regulatory
alternatives that “‘minimize the
significant economic impact on small
entities” 5 U.S.C. 604. Thus, an agency
may certify that a rule will not have a
significant economic impact on a
substantial number of small entities if
the rule has no net burden effect on the
small entities subject to the rule.

As indicated previously, EPA is
eliminating an existing reporting
requirement for the chemical substances
identified in this document. In granting
a partial exemption from existing
reporting, this action will not have a
significant economic impact on any
affected entities, regardless of their size.

D. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. In granting a partial
exemption from existing reporting, this
action imposes no new enforceable duty
on any State, local, or Tribal
governments, or on the private sector. In
addition, based on EPA’s experience
with CDR under TSCA, State, local, and
Tribal governments are not engaged in
the activities that would require them to
report chemical data under 40 CFR part
711.

E. Executive Order 13132: Federalism

This action would not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999).

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have Tribal
implications because it is not expected
to have substantial direct effects on
Indian Tribes. This action does not
significantly or uniquely affect the
communities of Indian Tribal

governments, nor involve or impose any
requirements that affect Indian Tribes.
Accordingly, the requirements of
Executive Order 13175 (65 FR 67249,
November 9, 2000) do not apply to this
action.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

This action is not subject to Executive
Order 13045 (62 FR 19885, April 23,
1997), because this action does not
address environmental health or safety
risks disproportionately affecting
children.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211 (66 FR 28355, May 22,
2001), because this action is not
expected to affect energy supply,
distribution, or use.

I. National Technology Transfer
Advancement Act (NTTAA)

Since this action does not involve any
technical standards, NTTAA section
12(d), 15 U.S.C. 272 note, does not
apply to this action.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

EPA has determined that this action
will not have disproportionately high
and adverse human health or
environmental effects on minority or
low-income populations because it does
not affect the level of protection
provided to human health or the
environment. As such, this action does
not entail special considerations of
environmental justice related issues as
delineated by Executive Order 12898
(59 FR 7629, February 16, 1994).

VIII. Congressional Review Act (CRA)

Pursuant to the CRA, 5 U.S.C. 801 et
seq., EPA will submit a report
containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the action
in the Federal Register. This action is
not a “‘major rule” as defined by 5
U.S.C. 804(2).

List of Subjects 40 CFR Part 711

Environmental protection, Chemicals,
Hazardous substances, Reporting and
recordkeeping requirements.

Dated: November 3, 2014.
James Jones,

Assistant Administrator, Office of Chemical
Safety and Pollution Prevention.

Therefore, 40 CFR chapter I is
amended as follows:

PART 711—[AMENDED]

m 1. The authority citation for part 711
continues to read as follows:

Authority: 15 U.S.C. 2607(a).

m 2.In §711.6, add in numerical order
by CASRN number the following entries
to Table 2 in paragraph (b)(2)(iv) to read
as follows:

§711.6 Chemical substances for which
information is not required.
* * * * *

(b) * *x %

(2) * % %

(iV) * * %

TABLE 2—CASRN OF PARTIALLY
EXEMPT CHEMICAL SUBSTANCES

CASRN Chemical

57-48—7 ............. D-fructose

68-04-2 ............. 1,2,3-Propanetricarboxylic
acid, 2-hydroxy-, so-
dium salt (1:3)

77-92-9 ............. 1,2,3-Propanetricarboxylic
acid, 2-hydroxy-

866-84-2 ............. 1,2,3-Propanetricarboxylic
acid, 2-hydroxy-, potas-
sium salt (1:3)

8013-07-8 ......... Soybean oil, epoxidized

66071-94-1 ...... Corn, steep liquor

[FR Doc. 2014-26640 Filed 11-7-14; 8:45 am]|
BILLING CODE 6560-50—-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF JUSTICE

28 CFR Part 58

[Docket No: EOUST 105]

RIN 1105-AB30

Procedures for Completing Uniform
Periodic Reports in Non-Small

Business Cases Filed Under Chapter
11 of Title 11

AGENCY: Executive Office for United
States Trustees (“EOUST?”’), Justice.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Department of Justice,
through its component, EOUST, is
issuing this notice of proposed
rulemaking (Rule) pursuant to Section
602 of the Bankruptcy Abuse Prevention
and Consumer Protection Act of 2005
(BAPCPA). The BAPCPA requires the
Department to issue rules requiring
uniform periodic reports (Periodic
Reports) by debtors in possession or
trustees in cases under chapter 11 of
title 11. The BAPCPA requires the Rule
to strike the best achievable practical
balance between the reasonable needs of
the public for information about the
operational results of the Federal
bankruptcy system, undue burden, and
appropriate privacy concerns and
safeguards.

DATES: Written comments must be
postmarked and electronic comments
must be submitted on or before January
9, 2015. Comments received by mail
will be considered timely if they are
postmarked on or before that date. The
electronic Federal Docket Management
System (FDMS) will accept comments
until Midnight Eastern Time at the end
of that day.

ADDRESSES: To ensure proper handling
of comments, please reference “Docket
No. EOUST 105” on all electronic and
written correspondence. The
Department encourages that all
comments be submitted electronically
through www.regulations.gov using the
electronic comment form provided on
that site. An electronic copy of this

document is also available at the
www.regulations.gov Web site for easy
reference. The proposed Periodic
Reports mandated by this regulation,
and their accompanying instructions,
may be viewed on the United States
Trustee Program’s Web site at http://
www.justice.gov/ust/eo/rules_
regulations/index.htm. Paper comments
that duplicate the electronic submission
are not necessary as all comments
submitted to www.regulations.gov will
be posted for public review and are part
of the official docket record. Should
you, however, wish to submit written
comments via regular or express mail,
they should be sent to the EOUST, 441
G Street NW., Suite 6150, Washington,
DC 20530.

FOR FURTHER INFORMATION CONTACT:
Ramona D. Elliott, Deputy Director/
General Counsel, Nan R. Eitel, Associate
General Counsel for Chapter 11 Practice,
or Larry Wahlquist, Office of the
General Counsel, at (202) 307—1399 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:

Posting of Public Comments

Please note that all comments
received are considered part of the
public record and made available for
public inspection online at
www.regulations.gov. Such information
includes personal identifying
information (such as your name and
address) voluntarily submitted by the
commenter.

You are not required to submit
personal identifying information in
order to comment on this Rule.
Nevertheless, if you want to submit
personal identifying information (such
as your name and address) as part of
your comment, but do not want it to be
posted online, you must include the
phrase “PERSONAL IDENTIFYING
INFORMATION” in the first paragraph
of your comment. You also must locate
all the personal identifying information
you do not want posted online in the
first paragraph of your comment and
identify what information you want
redacted.

If you want to submit confidential
business information as part of your
comment but do not want it to be posted
online, you must include the phrase
“CONFIDENTIAL BUSINESS
INFORMATION” in the first paragraph
of your comment. You also must
prominently identify confidential

business information to be redacted
within the comment. If a comment has
so much confidential business
information that it cannot be effectively
redacted, all or part of that comment
may not be posted on
www.regulations.gov.

Personal identifying information and
confidential business information
identified and located as set forth above
will be placed in the agency’s public
docket file, but not posted online. If you
wish to inspect the agency’s public
docket file in person by appointment,
please see the paragraph above entitled
FOR FURTHER INFORMATION CONTACT.

Discussion of the Rule

The BAPCPA requires the Rule to
strike the best achievable practical
balance between: (1) The reasonable
needs of the public for information
about the operational results of the
Federal bankruptcy system; (2)
economy, simplicity, and lack of undue
burden on persons with a duty to file
these reports; and (3) appropriate
privacy concerns and safeguards. These
Periodic Reports are to be used by all
chapter 11 debtors who do not qualify
as a “‘small business debtor” as defined
in the Bankruptcy Code at 11 U.S.C.
101(51D). Pursuant to Section 435 of the
BAPCPA, the Judicial Conference of the
United States has developed a periodic
report, entitled Official Form B 25C
‘“Small Business Monthly Operating
Report,” for use by small business
debtors as defined by the Bankruptcy
Code. See 11 U.S.C. 101(51D), 308.

The administration of chapter 11
bankruptcy cases is entrusted to the
debtor in possession pursuant to 11
U.S.C. 1107(a) or, if circumstances
warrant, a trustee appointed pursuant to
11 U.S.C. 1104. Debtors in possession
and trustees must account for the
receipt, administration, and disposition
of all property; provide information
concerning the estate and the estate’s
administration as parties in interest
request; and file periodic reports and
summaries of a debtor’s business,
including a statement of receipts and
disbursements, and such other
information as the United States Trustee
or the United States Bankruptcy Court
requires. 11 U.S.C. 1106(a)(1), 1107(a);
Fed. R. Bankr. P. 2015 (a)(2), (a)(3). The
periodic report filed prior to the
confirmation of a plan of reorganization
is generally known as the Monthly
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Operating Report (MOR). The periodic
report filed subsequent to the
confirmation of a plan of reorganization
is generally known as the Post-
confirmation Report (PCR).

Periodic reports are currently filed in
bankruptcy courts across the country
and, in each jurisdiction, they serve
essentially the same purpose and
convey the same information. The
format of the reports and attachments,
however, may vary from jurisdiction to
jurisdiction. With the passage of the
BAPCPA, Congress directed the
Attorney General to draft rules creating
nationally uniform forms for chapter 11
periodic reports for non-small business
cases. Congress mandated that certain
data elements be included within the
reports and granted the Attorney
General the discretion to include
additional data elements. The Attorney
General delegated this authority to the
Director of EOUST. In response to this
congressional mandate, the Director
publishes this Rule, which proposes to
require debtors in possession and
chapter 11 trustees in non-small
business cases to utilize forms
developed to produce nationally
uniform periodic reports rather than the
local reports currently in effect. When
finalized, this Rule will not impose
requirements on the general public; it
imposes requirements only upon
chapter 11 debtors in possession and
trustees who are supervised by United
States Trustees.

UST Form 11-MOR and UST Form
11-PCR are the uniform Periodic
Reports forms required by this Rule. The
data elements in UST Form 11-MOR
that are required by Congress are
numbered (1)—(4), (8), and (9). In UST
Form 11-PCR, Congress required data
element number (4); all other data
elements have been included in the
EQUST’s discretion via the Attorney
General’s delegation of authority. The
Periodic Reports that are prepared using
these forms will facilitate the review of
a debtor in possession’s or trustee’s case
administration, which will assist in
maintaining the public’s trust in the
bankruptcy system.

The information collected by UST
Form 11-MOR will be utilized by the
court, creditors, the United States
Trustee and other parties in interest to
evaluate a chapter 11 debtor’s progress
through the bankruptcy system,
including the likelihood of a plan of
reorganization being confirmed and
whether the case is being prosecuted in
good faith. Specifically, information
collected by UST Form 11-MOR will
assist the court and parties in interest in
ascertaining the following: (1) Whether
there is a substantial or continuing loss

to or diminution of the bankruptcy
estate; (2) whether there is a reasonable
likelihood of rehabilitation; (3) whether
there exists gross mismanagement of the
bankruptcy estate; (4) whether the
debtor may have violated a cash
collateral order or other order of the
bankruptcy court; (5) whether the debtor
is timely paying postpetition taxes; (6)
whether the debtor is engaging in the
unauthorized disposition of assets
through sales or otherwise; (7) whether
the debtor is complying with its
obligation to maintain appropriate
insurance so as to avoid a risk to the
estate or to the public; (8) whether the
debtor is complying with its obligation
to pay fees due under 28 U.S.C. 1930;
and, (9) in the case of an individual
debtor, if applicable, whether the debtor
is complying with his or her obligation
to pay domestic support obligations.
This information contributes to the
decision by the United States Trustee, or
by a creditor or some other party in
interest, to file a motion to dismiss the
bankruptcy case or seek conversion of
the case to a case under chapter 7. See,
e.g., 11 U.S.C. 1112(b)(4)(A), (B), (C),
(D), (E), (1), (J), (K), and (P).

The information collected by UST
Form 11-PCR will be utilized to
evaluate whether a chapter 11 debtor is
performing as anticipated under a
confirmed plan. Specifically,
information collected by UST Form 11—
PCR will assist the court and parties in
interest in ascertaining the following: (1)
Whether a debtor is able to effect
substantial consummation of a
confirmed plan; (2) whether the debtor
is or is not in material default under a
confirmed plan; and (3) whether the
debtor is paying fees required under 28
U.S.C. 1930. If the debtor fails to
perform under the confirmed plan, the
United States Trustee, creditors, or other
parties in interest may bring an
appropriate motion to dismiss the case,
revoke a confirmed plan, or convert the
case to a case under chapter 7. See 11
U.S.C. 1112(b)(4)(K), (M), and (N); 11
U.S.C. 1144.

The use of these Periodic Reports will
accomplish Congress’s mandate to
develop uniform forms for periodic
reports as directed in the BAPCPA. The
Periodic Reports will include all of the
types of information required to be
collected under the statute. Much of that
information is already collected in the
current forms, but not in a way that
facilitates the national compilation of
the data. Because the Periodic Reports
will be uniform, they may be data-
enabled to facilitate the national
compilation of the data delineated in
the statute. This will facilitate an
evaluation of the efficiency and

practicality of the bankruptcy system,
and may also assist Congress when
making policy decisions, without
imposing significant additional burdens
upon trustees and debtors in possession.
Moreover, the Periodic Reports will
include sufficient information to inform
creditors and other interested persons of
the debtor’s financial affairs, but they
are still concise enough so as to provide
ready, meaningful access to the
information through the Internet or
other means.

Periodic Reports shall be filed as a
“smart form” with the United States
Bankruptcy Court in which the chapter
11 case is pending via the court’s Case
Management/Electronic Case Filing
System (CM/ECF). A “smart form” is a
document that is data-enabled. When
the document is saved into the industry
standard Portable Document Format
(PDF), stored data tags are then available
for extraction and searching. When a
form is not data-enabled, where the PDF
is simply an image of the form, the data
is not uniformly available for searching
or extraction. The data-enabled form
builds upon the existing Adobe PDF/A
standard (Version 1.4). Once the
Periodic Reports are finalized, debtors
in possession, chapter 11 trustees, and
members of the public may obtain blank
“smart form” Periodic Reports from the
United States Trustee Program Web site
at www.justice.gov/ust.

The Periodic Reports, once filed in an
active bankruptcy case by a debtor in
possession or trustee, will be available
to the general public at the office of the
clerk of the United States Bankruptcy
Court where a case is pending during
the hours established by the bankruptcy
court clerk. Members of the public
should contact the clerk’s office of
individual United States Bankruptcy
Courts to obtain information about the
policies and procedures for inspection
of Periodic Reports filed in any
particular case. Periodic Reports filed in
cases are also available through the
Internet by accessing the Web site for
the Administrative Office of the United
States Courts known as Public Access to
Court Electronic Records (PACER) at
www.pacer.psc.uscourts.gov. In order to
access court records through PACER,
users must register and obtain a user
name and password. In addition, users
must pay a fee for obtaining records
through PACER.

Executive Orders 12866 and 13563—
Regulatory Review

This Rule has been drafted and
reviewed in accordance with Executive
Order 12866, “‘Regulatory Planning and
Review”” section 1(b), Principles of
Regulation and in accordance with
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Executive Order 13563 “Improving
Regulation and Regulatory Review”
section 1(b) General Principles of
Regulation. The Department has
determined that this Rule is not a
“significant regulatory action” and,
accordingly, this Rule has not been
reviewed by the Office of Management
and Budget (OMB).

The costs considered in this
regulation include the time incurred by
chapter 11 debtors and trustees to
complete the Periodic Reports. This
information is already collected in most
districts through locally generated
report forms. Additional costs, if any,
should be negligible.

It is estimated that the cost to the
government for developing these
Periodic Reports is approximately
$67,000. The estimated cost to develop
a system to store information extracted
from these reports and to analyze the
data is approximately $208,000. Over
the next several years, the EOUST
anticipates utilizing base resources
available for information technology to
meet the costs associated with
developing the Periodic Reports and a
system to store the information
extracted from the reports. There will be
no additional cost to the government or
to the public. In fact, this Rule will
reduce the costs to the government in
reviewing and analyzing the
information submitted by chapter 11
debtors in possession and chapter 11
trustees. Because the Periodic Reports
will be data enabled, the current system
of manual review and analysis will be
replaced by a less time intensive, more
automated process.

Executive Order 13132

This Rule will not have a substantial
direct effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined that this Rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), the
Director has reviewed this Rule and by
approving it certifies that it will not
have a significant economic impact on
a substantial number of small entities.
This certification is based upon the fact
that chapter 11 small business debtors
are not required to complete these
Periodic Reports. Pursuant to Section
435 of the BAPCPA, the Judicial

Conference of the United States has
developed a periodic report, entitled
Official Form B 25C “Small Business
Monthly Operating Report, for use by
small business debtors as defined by the
Bankruptcy Code. See 11 U.S.C.
101(51D), 308.

Paperwork Reduction Act

These Periodic Reports are associated
with an open bankruptcy case.
Therefore, the exemption under 5 CFR
1320.4(a)(2) applies.

Unfunded Mandates Reform Act of
1995

This Rule does not require the
preparation of an assessment statement
in accordance with the Unfunded
Mandates Reform Act of 1995, 2 U.S.C.
1531. This Rule does not include a
federal mandate that may result in the
annual expenditure by State, local, and
tribal governments, in the aggregate, or
by the private sector, of more than the
annual threshold established by the Act
($123 million in 2005, adjusted
annually for inflation). Therefore, no
actions were deemed necessary under
the provisions of the Unfunded
Mandates Reform Act of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This Rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C. 801 et
seq. This Rule will not result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, and
innovation; or on the ability of United
States-based companies to compete with
foreign-based companies in domestic
and export markets.

Privacy Act Statement

28 U.S.C. 589b authorizes the
collection of the information in the
Periodic Reports. As part of the debtor
in possession’s or trustee’s reporting
obligations, the United States Trustee
will review the information contained
in these reports. The United States
Trustee will not share the information
with any other entity unless authorized
under the Privacy Act, 5 U.S.C. 552a et
seq. EOUST has published a System of
Records Notice that delineates the
routine use exceptions authorizing
disclosure of information. See 71 FR
59818, 59819 (Oct. 11, 2006), JUSTICE/
UST-001, “Bankruptcy Case Records
and Associated Files.” Providing this
information is mandatory under 11
U.S.C. 704.

List of Subjects in 28 CFR Part 58
Bankruptcy; Trusts and Trustees

For the reasons set forth in the
preamble, 28 CFR part 58 is proposed to
be amended as set forth below.

PART 58—[AMENDED]

m 1. The authority citation for Part 58
continues to read as follows:

Authority: 5 U.S.C. 301, 552; 11 U.S.C.
109(h), 111, 521(b), 727(a)(11), 1141(d)(3),
1202; 1302, 1328(g); 28 U.S.C. 509, 510, 586,
589b.

m 2. Add §58.8 toread as follows:

§58.8 Uniform Periodic Reports in Cases
Filed Under Chapter 11 of Title 11.

(a) Scope. The requirements of this
section apply to all chapter 11 debtors
who do not qualify as a “small business
debtor” under 11 U.S.C. 101(51D).

(b) UST Form 11-MOR, Monthly
Operating Report. Debtors in possession
(debtor) and chapter 11 trustees (trustee)
must file with the court and serve upon
the United States Trustee, each member
of any Official Committee of Unsecured
Creditors, and any governmental unit
charged with responsibility for
collection or determination of any tax
arising out of such operation, monthly
operating reports using UST Form 11—
MOR (MOR). The MOR must contain
the following:

(1) Information about the industry
classification, published by the
Department of Commerce, for the
businesses conducted by the debtor;

(2) Length of time the case has been
pending;

(3) Number of full-time employees as
of the date of the order for relief and at
the end of each reporting period since
the case was filed;

(4) Cash receipts, cash disbursements,
and profitability of the debtor for the
most recent period and cumulatively
since the date of the order for relief;

(5) Asset and liability status as of the
end of the reporting period;

(6) Assets sold or transferred outside
the ordinary course of business (with or
without court approval) during the
reporting period and cumulatively since
the date of the order for relief;

(7) Income statement, commonly
referred to as a Statement of Operations;

(8) All professional fees approved by
the court in the case for the most recent
period and cumulatively since the date
of the order for relief (separately
reported, for the professional fees
incurred by or on behalf of the debtor,
between those that would have been
incurred absent a bankruptcy case and
those not);

(9) Information on whether tax returns
and tax payments since the date of the
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order for relief have been timely filed
and made;

(10) Payments made on pre-petition
debt, other than in the normal course of
business, to secured creditors or lessors;

(11) Payments made outside the
ordinary course of business without
court approval;

(12) Payments made to or on behalf of
insiders;

(13) Postpetition borrowing;

(14) Insurance information, including
workers’ compensation, casualty/
property, and general liability;

(15) Information on whether
disclosure statements and plans of
reorganization have been filed with the
court; and

(16) Information regarding the
payment of quarterly fees to the United
States Trustee.

(c) Individual chapter 11 debtors.
Individual chapter 11 debtors, in
addition to the other provisions of the
MOR, must complete Part 8 reserved for
individual debtors, which includes the
following:

(1) Total income during the reporting
period, including income from salary,
wages, self-employment, and any other
source;

(2) Total expenses during the
reporting period, including expenses
related to self-employment, and unusual
or significant unanticipated expenses;

(3) Difference between total income
and total expenses;

(4) Debts that are not related to self-
employment that were incurred since
the petition filing date, which are past
due; and

(5) Statement of whether all domestic
support obligation payments required
under 11 U.S.C. 1129(a)(14) have been
paid.

(d) Supporting MOR documents. At
the discretion of the United States
Trustee, the debtor or trustee may be
required to submit to the United States
Trustee, creditors’ committee, or any
party in interest the following
documentation:

(1) Statement of Cash Receipts and
Disbursements that shows all cash
receipts and cash disbursements for all
bank and investment accounts;

(2) Balance Sheet containing the
summary and detail of the assets,
liabilities, and equity (net worth) or
deficit of the debtor. The debtor’s pre-
petition liabilities and retained earnings
must be reported separately from the
debtor’s postpetition liabilities and
retained earnings;

(3) Statement of Operations (Profit or
Loss Statement) that compares the
debtor’s actual performance with
projected performance;

(4) Accounts Receivable Aging, which
is an aged summary of accounts

receivable including total receivables,
net of doubtful accounts;

(5) Postpetition Liabilities Aging,
which is an aged summary schedule of
postpetition liabilities segregated by
general payables, amounts owed to
professionals, taxes, etc.;

(6) Statement of Capital Assets that
identifies the book value of all capital
assets on the date of filing the petition,
the book value at the beginning of the
reporting period, any additions or
deletions including depreciation, and
the book value at the end of the
reporting period;

(7) Schedule of Payments to
Professionals that identifies all fees and
expenses for all professionals employed
in the bankruptcy case;

(8) Schedule of Payments to Insiders
that includes all payments made by the
debtor to any person or entity
considered an insider under 11 U.S.C.
101(31);

(9) Bank Statements and Bank
Reconciliations that reflect all bank
accounts and banking transactions;

(10) Descriptions of assets sold or
transferred outside the ordinary course
of business, and the terms of such sales
or transfers; and

(11) On a case by case basis, the
United States Trustee may require the
debtor or trustee to provide additional
information including, but not limited
to, cash disbursement register/ledger,
statement of cash flows, real estate
settlement documents, contracts or loan
documents, and other records. In
addition, other supporting
documentation may be required if
necessary to present a complete picture
of the financial operations of the
debtor’s business.

(e) Deadlines for filing/submitting
MOR. The MOR must be filed with the
court and submitted to the United States
Trustee on a monthly basis. Each MOR
must be filed between the 21st day and
the last day of the month immediately
following the reporting period covered
by the MOR. The precise deadline for
filing the MOR is determined by the
United States Trustee’s operating
guidelines for the district in which the
case is pending. The MOR must be filed
every month until one of the following
occurs:

(1) The confirmation of a plan of
reorganization;

(2) The conversion of the case to
chapter 7; or

(3) The dismissal of the case.

(f) UST Form 11-PCR, Post-
confirmation Report. Following the
confirmation of a plan of reorganization,
reorganized debtors and any trustees
who have been charged with
administering a confirmed plan must

file with the court and serve upon the
United States Trustee, and any
governmental unit charged with
responsibility for collection or
determination of any tax arising out of
such operation, post-confirmation
reports using UST Form 11-PCR. The
PCR must contain the following:

(1) Date the petition was filed and the
date of plan confirmation;

(2) Summary of all post-confirmation
amounts disbursed. This summary must
be divided into disbursements during
the most recent reporting period and
total disbursements since the date of the
confirmation order;

(3) All pre-confirmation professional
fees approved by the court in the case
for the most recent period and
cumulatively since the date of the order
for relief (separately reported, for the
professional fees incurred by or on
behalf of the debtor, between those that
would have been incurred absent a
bankruptcy case and those not);

(4) Information regarding the
recoveries of holders of claims under
confirmed plans. This information must
be expressed in aggregate dollar values
and, in the case of claims, as a
percentage of total claims of the class
allowed,;

(5) Information on whether a final
decree has been entered or anticipated
to be entered; and

(6) Information regarding the payment
of quarterly fees to the United States
Trustee.

(g) Deadlines for filing/submitting
PCR. The PCR must be filed with the
court and submitted to United States
Trustee on a quarterly basis. Each PCR
must be filed not later than the 21st day
following the last day of the reporting
(previous) quarter. The PCR must be
filed every quarter until one of the
following occurs:

(1) The date of the final decree;

(2) The conversion of the case to
chapter 7; or

(3) The dismissal of the case.

(h) Accounting methods. Generally
Accepted Accounting Principles
(GAAP) are required to be used when
completing these Periodic Reports,
except as modified by the United States
Trustee or by an order of the court.
Additionally, the accrual basis method
of accounting must be used unless the
cash basis method was used by the
debtor prior to filing the petition. In
such cases, those sections of the
Periodic Reports utilizing cash basis
method must be clearly identified.
Supporting documents must comply
with GAAP as determined by the United
States Trustee, such as Statement of
Position 90-7, “Financial Reporting by
Entities in Reorganization Under the
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Bankruptcy Code,” as amended, when
applicable, which was issued by the
American Institute of Certified Public
Accountants on November 19, 1990.

(i) Certification of Periodic Reports’
accuracy. The Periodic Reports must be
certified under penalty of perjury that
they are true and accurate by an
individual who is authorized under
applicable law to certify on behalf of the
debtor or trustee. The debtor’s or
trustee’s attorney must maintain
possession of the Periodic Reports with
original signatures for five years, unless
otherwise provided in local court rules.
A pro se debtor must submit the
Periodic Reports with original
signatures to the Office of United States
Trustee that is responsible for
supervising the case.

(j) Mandatory usage of Periodic
Reports. The Periodic Reports must be
utilized by debtors and trustees when
completing their monthly operating
reports or post-confirmation reports. All
debtors and chapter 11 trustees serving
in districts where a United States
Trustee is serving must use the Periodic
Reports in the administration of their
cases, in the same manner and with the
same content, as set forth in this Rule.

(1) All Periodic Reports may be
electronically or mechanically
reproduced so long as the content and
the form remain consistent with the
Periodic Reports as they are posted on
EOUST’s Web site; and

(2) The Periodic Reports shall be filed
via the United States Bankruptcy
Courts’ Case Management/Electronic
Case Filing System (CM/ECF) as a
“smart form,” meaning the reports are
data-enabled.

Dated: October 24, 2014.
Clifford J. White ITI

Director, Executive Office for United States
Trustees.

[FR Doc. 2014-25975 Filed 11-7—14; 8:45 am]
BILLING CODE 4410-40-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06—OAR-2014-0700; FRL-9919-12—
Region 6]

Approval and Promulgation of
Implementation Plans; Arkansas;
Revisions for the Regulation and
Permitting of Fine Particulate Matter

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve

portions of three revisions to the
Arkansas State Implementation Plan
(SIP) submitted by the Arkansas
Department of Environmental Quality
on July 26, 2010; November 6, 2012; and
September 10, 2014. Together, these
three submittals update the Arkansas
SIP such that the ADEQ has the
authority to implement the current
National Ambient Air Quality Standards
(NAAQS) and regulate and permit
emissions of fine particulate matter
(particulate matter with diameters less
than or equal to 2.5 micrometers (PM s))
and its precursors through the Arkansas
PSD program. The September 10, 2014,
submittal is a request for parallel
processing of revisions proposed by the
ADEQ on August 22, 2014. The EPA is
proposing to find that the Arkansas
Prevention of Significant Deterioration
(PSD) New Source Review (NSR) SIP
meets all Clean Air Act (CAA or the Act)
requirements for PM» s PSD. EPA is also
proposing to approve a portion of the
December 17, 2007 SIP submittal for the
PM, s NAAQS pertaining to interstate
transport of air pollution and PSD. EPA
is proposing these actions under section
110 and part C of the CAA.

DATES: Comments must be received on
or before December 10, 2014.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R06—
OAR-2014-0700, by one of the
following methods:

o www.regulations.gov. Follow the
online instructions for submitting
comments.

e Email: Ms. Adina Wiley at
wiley.adina@epa.gov.

e Mail or Delivery: Ms. Adina Wiley,
Air Permits Section (6PD-R),
Environmental Protection Agency, 1445
Ross Avenue, Suite 1200, Dallas, Texas
75202-2733.

Instructions: Direct your comments to
Docket ID No. EPA-R06-OAR-2014—
0700. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
the disclosure of which is restricted by
statute. Do not submit information
through http://www.regulations.gov or
email, if you believe that it is CBI or
otherwise protected from disclosure.
The http://www.regulations.gov Web
site is an “‘anonymous access’’ system,
which means that EPA will not know
your identity or contact information
unless you provide it in the body of
your comment. If you send an email

comment directly to EPA without going
through http://www.regulations.gov,
your email address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment along with any disk or CD-
ROM submitted. If EPA cannot read
your comment due to technical
difficulties and cannot contact you for
clarification, EPA may not be able to
consider your comment. Electronic files
should avoid the use of special
characters and any form of encryption
and should be free of any defects or
viruses. For additional information
about EPA’s public docket, visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: The index to the docket for
this action is available electronically at
www.regulations.gov and in hard copy
at EPA Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available at
either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment with the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph below or Mr. Bill Deese at
214-665-7253.

FOR FURTHER INFORMATION CONTACT: Ms.
Adina Wiley (6PD-R), Air Permits
Section, Environmental Protection
Agency, Region 6, 1445 Ross Avenue
(6PD—R), Suite 1200, Dallas, TX 75202—
2733. The telephone number is (214)
665—2115. Ms. Wiley can also be
reached via electronic mail at
wiley.adina@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

Table of Contents

I. Background for Our Proposed Action
A. General Information on SIPs
B. Preconstruction Review and Permitting
Programs
C. Summary of State Submittals
1. The July 26, 2010 Submittal
2. The November 6, 2012 Submittal
3. The September 10, 2014 Submittal
4. What is the EPA not addressing?
II. The EPA’s Analysis of the State Submittals
A. Revisions to the Arkansas PSD Program
To Address PM, s Permitting
1. The NSR PM: s Implementation Rule
2. The PM, 5 PSD Increment—SILs—SMC
Rule
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3. Interstate Transport of Air Pollution and
PSD
B. Impacts on Existing Federal
Implementation Plan Clocks
C. General Updates to the Arkansas SIP
III. Proposed Action
IV. Statutory and Executive Order Reviews

I. Background for Our Proposed Action

A. General Information on SIPs

Section 110 of the CAA requires states
to develop air pollution regulations and
control strategies to ensure that air
quality meets the National Ambient Air
Quality Standards (NAAQS) established
by the EPA. The NAAQS are established
under section 109 of the CAA and
currently address six criteria pollutants:
Carbon monoxide, nitrogen dioxide,
ozone, lead, particulate matter, and
sulfur dioxide. A SIP is a set of air
pollution regulations, control strategies,
other means or techniques, and
technical analyses developed by the
state, to ensure that air quality in the
state meets the NAAQS. It is required by
section 110 and other provisions of the
CAA. A SIP protects air quality
primarily by addressing air pollution at
its point of origin. SIPs can be extensive,
containing state regulations or other
enforceable documents, and supporting
information such as emissions
inventories, monitoring networks, and
modeling demonstrations. Each state
must submit regulations and control
strategies to the EPA for approval and
incorporation into the federally-
enforceable SIP.

B. Preconstruction Review and
Permitting Programs

The Act at section 110(a)(2)(C)
requires SIPs to include preconstruction
review and permitting programs
applicable to certain new and modified
stationary sources of air pollutants.
These requirements apply in attainment
and nonattainment areas and cover both
major and minor new sources and
modifications. Collectively, these SIP
requirements are referred to as the New
Source Review (NSR) SIP. The CAA
NSR SIP program is composed of three
separate programs: Prevention of
significant deterioration (PSD),
nonattainment new source review
(NNSR), and Minor NSR. PSD is
established in part C of title I of the
CAA and applies in areas that meet the
NAAQS—“attainment areas”’—as well
as areas where there is insufficient
information to determine if the area
meets the NAAQS—‘‘unclassifiable
areas.” The NNSR SIP program is
established in part D of title I of the
CAA and applies in areas that are
designated as “nonattainment areas”
because they are not in attainment of the

NAAQS. The Minor NSR SIP program
addresses construction or modification
activities for sources that will not emit,
or have the potential to emit, above
certain thresholds and thus do not
qualify as “major.” Minor NSR applies
regardless of the designation of the area
in which a source is located. EPA
regulations governing the criteria that
states must satisfy for EPA approval of
the NSR programs as part of the SIP are
contained in 40 CFR sections 51.160—
51.166.

C. Summary of State Submittals

The ADEQ submitted a collection of
revisions to the Arkansas SIP on July 26,
2010; November 6, 2012; and September
10, 2014. Together, these revisions
update the Arkansas SIP to implement
the requirements of the 1997 and 2006
PM, s NAAQS, regulate emissions of
PM: 5 and its precursors through the
Arkansas PSD program, and make
general updates throughout the entirety
of the Arkansas SIP to address grammar,
formatting, and updates to incorporation
by reference dates. Additionally, on
December 17, 2007, Arkansas submitted
a letter certifying that its SIP addressed
the CAA requirements for interstate
transport of air pollution (CAA
110(a)(2)(D)(i)) for the 1997 PM, 5
NAAQS. These SIP submittals are
available in the electronic docket found
in the www.regulations.gov Web site
(Docket number EPA-R06—OAR-2014—
0700).

1. The July 26, 2010 Submittal

On December 5, 2008, the Arkansas
Pollution Control and Ecology
Commission (APC&EC) adopted
revisions to the Regulation 19—
Regulations of the Arkansas Plan of
Implementation for Air Pollution
Control. Governor Beebe submitted
these regulations as a revision to the
Arkansas SIP in a letter dated July 26,
2010. On November 23, 2010, Teresa
Marks, Director of Arkansas Department
of Environmental Quality (ADEQ),
provided a clarification letter regarding
the July 26, 2010 submittal. This
clarification letter was a resubmission of
the SIP revision resulting from the
previous submittal containing one
incorrect hardcopy and electronic copy
of the SIP revision. As part of this
action, the EPA is addressing the
following revisions contained in the
July 26, 2010 submittal that were
adopted on December 5, 2008, effective
January 25, 2009:

¢ Non-substantive revisions to
Regulation 19, Chapter 1 to correct
formatting, clarify the incorporation by
reference dates, and clarify acronyms.

e Substantive revisions to Regulation
19, Chapter 2 to add new definition for
“PM, 5" and “‘Title I modification” and
to revise the definition of “Volatile
organic compounds”. Non-substantive
revisions to correct formatting, clarify
the incorporation by reference dates,
and clarify acronyms.

¢ Non-substantive revisions to
Regulation 19, Chapter 3 to correct
formatting.

¢ Non-substantive revisions to
Regulation 19, Chapter 5 to correct
formatting and clarify acronyms.

¢ Non-substantive revisions to
Regulation 19, Chapter 6 to correct
formatting and clarify acronyms.

¢ Non-substantive revisions to
Regulation 19, Chapter 7 to clarify
incorporation by reference dates.

¢ Non-substantive revisions to
Regulation 19, Chapter 10 to correct
formatting and clarify acronyms.

¢ Non-substantive revisions to
Regulation 19, Chapter 11 to correct
formatting.

¢ Non-substantive revisions to
Regulation 19, Chapter 13 to correct
formatting and clarify acronyms.

2. The November 6, 2012 Submittal

On June 22, 2012, the APC&EC
adopted revisions to Regulation 9—
Permit Fee Regulations, Regulation 19—
Regulations of the Arkansas Plan of
Implementation for Air Pollution
Control, and Regulation 26—
Regulations of the Arkansas Operating
Air Permit Program. On October 26,
2012, APC&EC adopted additional
revisions to Regulation 19. Governor
Beebe submitted these regulations as a
revision to the Arkansas SIP in a letter
dated November 6, 2012. As part of this
action, the EPA is addressing the
following revisions contained in the
November 6, 2012 submittal that were
adopted on June 22, 2012, and October
26, 2012, effective July 9, 2012, and
November 18, 2012, respectively:

e Substantive revision to Regulation
19, Chapter 1 to address greenhouse
gases (GHGs).

e Substantive revisions to Regulation
19, Chapter 2 to add new definition for
“CO; equivalent emissions” and revise
the definition of “Federally regulated
pollutant”.

3. The September 10, 2014 Submittal

On September 10, 2014, Teresa Marks,
Director of the ADEQ), submitted a
request for parallel processing of
proposed AR SIP revisions to Regulation
19—Regulations of the Arkansas Plan of
Implementation for Air Pollution
Control. As part of this action, the EPA
is addressing the following revisions
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contained in the September 10, 2014,
request for parallel processing:

e Substantive revisions to Regulation
19, Chapter 2 to add a new definition for
“PM, s emissions” and to revise existing
definitions for “NAAQS,” “particulate
matter emissions,” “PM,s.”" and “VOC”
as well as other non-substantive
revisions throughout the Definitions to
correct formatting and grammar.

e Substantive revisions to Regulation
19, Chapter 5 to specify that no person
shall cause or permit the construction or
modification of equipment which would
cause or allow any ambient air
increment in the PSD program to be
exceeded.

¢ Substantive revisions to Regulation
19, Chapter 9 to provide for the
authority to regulate PM, s and its
precursors through the Arkansas PSD
program.

e New Regulation 19, Appendix B to
provide the National Ambient Air
Quality Standards List.

4. What is the EPA not addressing?

States have the obligation to adopt
and submit regulations for the EPA’s
review and approval into the federally
enforceable SIP. The EPA has an
obligation under the CAA to address
each submittal from the state. However,
we are not obligated to address all
portions of a submittal at once. Where
the EPA determines that a provision is
independent of another, we have the
discretion to address the submitted
provisions separately. Accordingly, the
EPA is taking no action at this time on
the following revisions submitted by the
ADEQ. As indicated below, we have
determined that each of the submitted
provisions is separate from the PSD
program and not necessary for PSD
implementation.

e The EPA is taking no action at this
time on the Substantive revisions to
Regulation 19, Chapter 4 to revise the
Minor NSR permitting thresholds that
were submitted on July 26, 2010. The

action we are taking today will
substantively revise the Arkansas PSD
program to provide for regulation and
permitting of PM, s and its precursors.
We are also making non-substantive
updates to the remainder of the
Arkansas SIP. Our analysis today is not
relevant to the Arkansas Minor NSR
permitting program and the provisions
on which we are reviewing and acting
can operate separately from the
Arkansas Minor NSR Program.
Therefore, the EPA is taking no action
on the substantive revisions to add
provisions under the following new
Sections: Reg. 19.414—Operational
Flexibility-Applicant’s Duty to Apply
for Alternative Scenarios; Reg. 19.415—
Changes Resulting in No Emissions
Increases; Reg. 19.416—Permit
Flexibility; and Reg. 19.417—
Registration; and the non-substantive
revisions to correct formatting, clarify
the incorporation by reference dates,
and clarify acronyms. We note that the
revisions to the Arkansas Minor NSR
Program at Regulation 19, Chapter 4
submitted on July 26, 2010, will be
addressed separately by the EPA in a
later action.

o The EPA is taking no action at this
time on the revisions to the Insignificant
Activities List in Regulation 19,
Appendix A that were submitted on July
26, 2010 and November 6, 2012.
Regulation 19, Appendix A is part of the
Arkansas Minor NSR program and will
be addressed with the pending revisions
to Regulation 19, Chapter 4.

e The EPA is taking no action at this
time on the Fee Regulation provisions at
Regulation 9, Chapter 5 submitted on
November 6, 2012. The EPA will
address the fee provisions in a separate
action at a later time. The provisions on
which we are reviewing and acting can
operate independent of the fee
provisions. Therefore, the EPA is taking
no action on the substantive revisions to
Regulation 9, Chapter 5 to replace the

current Fee Regulation contained in the
Arkansas SIP, which include
substantive revisions to address fee
requirements for carbon dioxide and
methane, as well as, non-substantive
revisions to correct formatting.

e The EPA is taking no action at this
time on the November 6, 2012,
substantive revisions to Regulation 19,
Chapter 4 to address GHGs in the
Arkansas Minor NSR program. These
revisions will be addressed with the
remainder of the pending revisions to
the Arkansas Minor NSR program at a
later date.

e The EPA is taking no action at this
time on the November 6, 2012,
substantive revisions to Regulation 26,
Chapter 3 to address GHG permitting
and the non-substantive revisions to
Regulation 26, Chapter 4 to correct
formatting and clarify the incorporation
by reference dates. Regulation 26 is the
Arkansas Title V program.

e The EPA is taking no action at this
time on the revisions to the Arkansas
PSD Program to provide for GHG PSD
PAL permitting adopted by the state on
June 28, 2013, effective on July 27, 2013.
These revisions were submitted to EPA
on January 7, 2014. The submittal
included revisions to the Arkansas
Regulation 19, Chapter 9, sections
19.904(A)(1), 19.904(E)(3), and
19.904(G)(1). These revisions were
solely to implement the GHG PSD PAL
revisions. Since the Supreme Court of
the United States rendered its decision
on June 23, 2014, in Utility Air
Regulatory Group (UARG) v. EPA (No.
12-1146), the EPA does not find it
appropriate to take action on provisions
implementing permitting provisions for
GHG PSD PALs at this time. The EPA
will address this submittal from the
state in a separate action at a later date.

The following table summarizes
which regulatory provisions the EPA is
taking action on in today’s proposed
approval.

TABLE 1—SUMMARY OF THE INDIVIDUAL REVISIONS TO EACH SECTION EVALUATED

Section

Title Date submitted to

Adopted by State

Comments

Regulation 9, Chapter 5

Air Permit Fees

November 6, 2012 ..

June 22, 2012 and
October 26, 2012.

No action at this time.

Regulation 19, Chapter 1

Title, Intent, and Purpose

July 26, 2010

December 5, 2008 ..

Evaluated in this action.

November 6, 2012 ..

June 22, 2012 and
October 26, 2012.

Evaluated in this action.

Regulation 19, Chapter 2 Definitions

July 26, 2010

December 5, 2008 ..

Evaluated in this action.

November 6, 2012 ..

June 22, 2012 and
October 26, 2012.

Evaluated in this action.
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TABLE 1—SUMMARY OF THE INDIVIDUAL REVISIONS TO EACH SECTION EVALUATED—Continued

Section

Title

Date submitted to

Adopted by State

Comments

September 10, 2014
request for par-
allel processing.

August 22, 2014

Evaluated in this action.

Regulation 19, Chapter 3

Protection of the National Am-
bient Air Quality Standards.

July 26, 2010

December 5, 2008 ..

Evaluated in this action.

September 10, 2014
request for par-
allel processing.

August 22, 2014

Evaluated in this action.

Regulation 19, Chapter 4

Minor Source Review

July 26, 2010

December 5, 2008 ..

No action at this time.

November 6, 2012 ..

June 22, 2012 and
October 26, 2012.

No action at this time.

Regulation 19, Chapter 5

General Emissions Limitations
Applicable to Equipment.

July 26, 2010

December 5, 2008 ..

Evaluated in this action.

September 10, 2014
request for par-
allel processing.

August 22, 2014

Evaluated in this action.

Regulation 19, Chapter 6 ......... Upset and Emergency Condi- | July 26, 2010 .......... December 5, 2008 .. | Evaluated in this action.
tions.

Regulation 19, Chapter 7 ......... Sampling, Monitoring, and Re- | July 26, 2010 .......... December 5, 2008 .. | Evaluated in this action.
porting Requirements.

Regulation 19, Chapter 8 ......... 111(D) Designated Facilities ... Not part of the Arkansas SIP.

Regulation 19, Chapter 9 ......... Prevention of Significant Dete- | July 26, 2010 .......... December 5, 2008 .. | Approved by EPA on April 2,

rioration.

2013, at 78 FR 19596.

November 6, 2012 ..

June 22, 2012 and
October 26, 2012.

Approved by EPA on April 2,
2013, at 78 FR 19596.

January 7, 2014

June 28, 2014

No action at this time.

September 10, 2014
request for par-
allel processing.

August 22, 2014

Evaluated in this action.

Regulation 19, Chapter 10 ....... Regulations for the Control of | July 26, 2010 .......... December 5, 2008 .. | Evaluated in this action.
Volatile Organic Compounds
in Pulaski County.

Regulation 19, Chapter 11 ....... Major Source Permitting Pro- | July 26, 2010 .......... December 5, 2008 .. | Evaluated in this action.
cedures.

Regulation 19, Chapter 13 ....... Stage | Vapor Recovery .......... July 26, 2010 .......... December 5, 2008 .. | Evaluated in this action.

Regulation 19, Chapter 14 ....... CAIR NOx Ozone Season | July 26,2010 .......... December 5, 2008 .. | Approved by EPA on April 17,
Trading Program General 2014, at 78 FR 21631.
Provisions.

Regulation 19, Chapter 15 ....... Regional Haze ...........c............. July 26, 2010 .......... December 5, 2008 .. | Approved by EPA on March

12, 2012, at 77 FR 14604.
Regulation 19, Appendix A ....... Insignificant Activities List ........ July 26, 2010 .......... December 5, 2008 .. | No action at this time.

November 6, 2012 ..

June 22, 2012 and
October 26, 2012.

Regulation 19, Appendix B

National Ambient Air Quality
Standards List.

September 10, 2014
request for par-
allel processing.

August 22, 2014

Evaluated in this action.

Regulation 26, Chapter 3

Requirements for a Permit, Ap-
plicability.

November 6, 2012 ..

June 22, 2012 and

No action at this time.

October 26, 2012.
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TABLE 1—SUMMARY OF THE INDIVIDUAL REVISIONS TO EACH SECTION EVALUATED—Continued

Section

Title Date submitted to

Adopted by State

Comments

Regulation 26, Chapter 4

Applications for Permits

November 6, 2012 ..

June 22, 2012 and
October 26, 2012.

No action at this time.

We have evaluated the July 26, 2010,
November 6, 2012, and September 10,
2014, SIP submissions for whether they
meet the CAA and 40 CFR Part 51, and
are consistent with the EPA’s
interpretation of the relevant provisions.
Today’s proposed action and the
accompanying Technical Support
Document (TSD) present our rational for
proposing approval of these regulations
as meeting the minimum federal
requirements for the adoption and
implementation of the NAAQS and
required PSD permitting elements. The
EPA is parallel processing the revisions
proposed on August 22, 2014, based on
the request submitted on September 10,
2014. This means that the EPA is
proposing approval at the same time
that the ADEQ is completing the public
comment and rulemaking process at the
state level. The September 10, 2014, SIP
revision request will not be complete
and will not meet all the adequacy
criteria until the state public process is
complete and the SIP revision is
submitted as a final adoption with a
letter from the Governor or Governor’s
designee. The EPA is proposing to
approve the SIP revision request after
completion of the state public process
and final submittal.

II. The EPA’s Analysis of the State
Submittals

A. Revisions to the Arkansas PSD
Program To Address PM, s Permitting

The ADEQ adopted revisions to the
Arkansas SIP and the Arkansas PSD
Program on August 22, 2014. The ADEQ
submitted these adopted revisions to the
EPA for parallel processing on
September 10, 2014. These ADEQ
revisions address the regulatory
requirements of the EPA’s
implementation rules for the 1997 and
2006 PM, s NAAQS as applicable to the
State’s general regulatory program and
its PSD permitting program.
Specifically, the EPA promulgated two
rules establishing both required and
optional implementation regulations for
PM, s: The May 16, 2008 final rule for
Implementation of the New Source
Review (NSR) Program for Particulate
Matter Less than 2.5 Micrometers
(PM,5) (referred to as the NSR PM., s
Implementation Rule), 73 FR 28321, and
the October 20, 2010 final rule for

Prevention of Significant Deterioration
(PSD) for Particulate Matter Less than
2.5 Micrometers (PM;.s)—Increments,
Significant Impact Levels (SILs) and
Significant Monitoring Concentration
(SMQ) (referred to as the PM, s PSD
Increments—SILs—SMC Rule), 75 FR
64864. Today’s proposed action and the
accompanying Technical Support
Document (TSD) present our rationale
for proposing approval of this
submission as part of the Arkansas PSD
SIP by finding that the Arkansas PSD
SIP includes the requirements to
address these two rulemakings
concerning the PM, s NAAQS.1

1. The NSR PM; s Implementation Rule

a. How does the September 10, 2014,
revision to the Arkansas PSD program
address the requirements of the NSR
PM, s Implementation Rule?

The EPA’s final NSR PM5 5
Implementation Rule required states to
submit applicable SIP revisions to the
EPA no later than May 16, 2011, to
address this Rule’s PSD and NNSR SIP
requirements. Based on the analysis
presented below and in our
accompanying TSD, the EPA is
proposing to find that the September 10,
2014, revision to the Arkansas PSD SIP
includes all of the PSD requirements of
the 2008 final NSR PM, s
Implementation Rule for the following
reasons:

(1) Regulation of Direct PM, s and
Precursors: The Arkansas SIP at
Regulation 19, Chapter 3 and Appendix
B gives the ADEQ the authority to
implement the 2006 PM, s NAAQS for
purposes of PSD. Further, the
September 10, 2014, revisions to the
definition of ‘“Regulated NSR pollutant”
at Regulation 19.903(B) identify that
direct emissions of PM- 5 and its
precursors, NOx and SO, are regulated
under the Arkansas PSD program.

(2) Establish SERs: The Arkansas PSD
program at Regulation 19.904(A)(2)
incorporates by reference the significant
emission rates for direct PM» s emissions
and precursors of PM, s as promulgated
by EPA at 40 CFR 52.21(b)(23) on May
16, 2008.

1 There are no PM> s nonattainment areas in
Arkansas; therefore ADEQ is not required to adopt
or submit a NNSR program for PM: s
implementation as part of the Arkansas SIP.

(3) Condensable PM,o/PM. s
Emissions: The Arkansas PSD program
includes condensable emissions of PM;o
and PM, s for purposes of PSD
permitting at Regulation 19.903(B)(6).
The language submitted on September
10, 2014, is consistent with the federal
requirements promulgated on May 16,
2008 at 40 CFR 51.166(b)(49)(vi) and
corrected by EPA on October 25, 2012
at 40 CFR 51.166(b)(49)(i)(a).

b. Litigation on the May 16, 2008 PM s
NSR Implementation Rule

On January 4, 2013, the U.S. Court of
Appeals, in Natural Resources Defense
Council v. EPA, 706 F.3d 428 (D.C. Cir.),
issued a judgment that remanded the
EPA’s 2007 and 2008 rules
implementing the 1997 PM> s NAAQS,
including the NSR PM, 5
Implementation Rule. The court ordered
the EPA to “repromulgate these rules
pursuant to Subpart 4 consistent with
this opinion.” Id. at 437. Subpart 4 of
Part D, Title 1 of the CAA establishes
additional provisions for particulate
matter nonattainment areas.

The 2008 NSR PM; s Implementation
Rule addressed by the court decision
described above, promulgated NSR
requirements for implementation of
PMs 5 in both nonattainment areas
(NNSR) and attainment/unclassifiable
areas (PSD). As the requirements of
Subpart 4 only pertain to nonattainment
areas, the EPA does not consider the
portions of the 2008 rule that address
requirements for PM, s in attainment
and unclassifiable areas to be affected
by the court’s opinion. Moreover, the
EPA does not anticipate the need to
revise any PSD requirements
promulgated in the 2008 NSR PM, 5
Rule in order to comply with the court’s
decision. Accordingly, the EPA’s
proposed approval of Arkansas’s SIP
revisions with respect to the PSD
requirements promulgated by the 2008
NSR PM; s Rule does not conflict with
the court’s opinion.

The Court’s decision with respect to
the NNSR requirements promulgated by
the 2008 NSR PM, s Rule also does not
affect the EPA’s action on the present
proposed approval, as this proposed
approval does not address any of the
PM: s nonattainment NSR requirements.
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2. The PM, 5 PSD Increment—SILs—
SMC Rule

a. How does the September 10, 2014
revision to the Arkansas PSD program
satisfy the Required Increment
Component of the PM, s Increment—
SILs—SMC Rule?

The EPA finalized the PM, s PSD
Increment—SILs—SMC Rule to provide
additional regulatory requirements
under the PSD SIP program regarding
the implementation of the PM, s
NAAQS. See 75 FR 64864. The PM, 5
PSD Increment—SILs—SMC Rule
required states to submit SIP revisions
to the EPA by July 20, 2012, adopting
provisions equivalent to or at least as
stringent as the PSD increments and
associated implementing regulations.
Specifically, the SIP rule requires a
state’s submitted PSD SIP revision to
adopt and submit for EPA approval the
PM: s increments pursuant to section
166(a) of the CAA to prevent significant
deterioration of air quality in areas
meeting the NAAQS and associated
implementing regulations. More detail
on the PM, 5 PSD Increment—SILs—
SMC Rule can be found in the EPA’s
October 20, 2010 final rule. See 75 FR
64864.

With respect to the required
increment component of the PM, s
Increment—SILs—SMC Rule, the ADEQ
incorporated by reference the federal
requirements for PM, s increment at 40
CFR 52.21(c) as promulgated by EPA on
October 20, 2011. The ADEQ also
incorporated by reference the required
definitions to implement the PM, s
increment promulgated by the EPA on
October 20, 2011, such as baseline area
at 40 CFR 52.21(b)(15)(i), major source
baseline date at 40 CFR 52.21(b)(14)(i),
minor source baseline date at 40 CFR
52.21(b)(14)(ii) and (iii), source impact
analysis requirements at 40 CFR
52.21(k)(1) and requirements for sources
impacting Federal Class I areas at 40
CFR 52.21(p). The EPA is proposing to
find that the Arkansas PSD NSR SIP
now includes the PM, s increments and
associated implementing regulations,
and these increments and implementing
regulations are applicable requirements
for sources and modifications that are
major for PM, s and/or the identified
precursors of SO, and NOx.

b. How does the September 10, 2014,
revision to the Arkansas PSD program
address the Optional SILs and SMC
Components of the PM, 5 Increment—
SILs—SMC Rule?

EPA’s October 20, 2010, PM> 5
Increment—SILs—SMC Rule also
provided that States could
discretionarily choose to adopt and

submit for EPA approval SILs used as a
screening tool to evaluate the impact a
proposed new major source or major
modification may have on the NAAQS
or PSD increment, and a SMC (also a
screening tool) to determine the
subsequent level of ambient air
monitoring data gathering required for a
PSD permit application for emissions of
PMo s.

On January 22, 2013, the U.S. Court
of Appeals granted a request from the
EPA to vacate and remand to the EPA
portions of the federal PSD regulations
(40 CFR 51.166(k)(2) and 52.21(k)(2))
setting forth provisions for
implementing SILs for PM; 5 so that the
EPA could reconcile the inconsistency
between the regulatory text and certain
statements in the preamble to the 2010
final rule. Sierra Club v. EPA, 705 F.3d
458, 463—64 (D.C. Cir. 2013). The court
declined to vacate the different portion
of the federal PSD regulations (40 CFR
51.165(b)(2)) for implementing SILs for
PM, 5 that did not contain the same
inconsistency in the regulatory text. Id.
at 465—66. The court further vacated the
portions of the PSD regulations (40 CFR
51.166(i)(5)(i)(c) and 52.21(i)(5)(i)(c))
implementing a PM, s SMC, finding that
the EPA lacked legal authority to adopt
and use the PM5 s SMC to exempt
permit applicants from the statutory
requirement to compile and submit
ambient monitoring data. Id. at 468—69.
On December 9, 2013, the EPA issued a
good cause final rule formally removing
the affected SILs and SMC provisions
from the CFR. See 78 FR 73698.

The September 10, 2014 revision to
the Arkansas PSD program does not
include the optional PM, s SMC and SIL
provisions. Unless explicitly identified
in Regulation 19.904(A), the Arkansas
PSD SIP only incorporates by reference
the federal PSD requirements at 40 CFR
52.21(a)(2) through (bb) as in effect on
November 29, 2005. Because Regulation
19.904(A) does not explicitly identify 40
CFR 52.21(k)(2) or 52.21(i)(5)(i)(c) as
promulgated by the EPA on October 20,
2011 as being part of the Arkansas PSD
program, the EPA proposes to find that
the Arkansas PSD program does not
include the PM, s SIL and SMC
provisions that have been vacated by the
Courts and removed by the EPA on
December 9, 2013.

3. Interstate Transport of Air Pollution
and PSD

CAA 110(a)(2)(D)@1)(I) calls for the SIP
to prohibit emissions to other states
which will (1) contribute significantly to
nonattainment of the NAAQS or (2)
interfere with maintenance of the
NAAQS. CAA 110(a)(2)(D)@i)(II) calls for
the SIP to prohibit emissions to other

states which will (1) interfere with
measures required to prevent significant
deterioration or (2) interfere with
measures to protect visibility. The
December 17, 2007 SIP submittal
addressed CAA 110(a)(2)(D)(i)(I) and (II)
for the 1997 PM, s NAAQS. We
previously acted on (1) the contribution
to nonattainment and interference with
maintenance portion (August 29, 2013,
78 FR 53269) and (2) the visibility
protection portion (March 12, 2012, 77
FR 14604). We neglected to act on the
portion pertaining to interstate transport
of air pollution and PSD.

The CAA 110(a)(2)(D)(i)(IT) interstate
transport requirement for PSD is met
when new major sources and major
modifications in a state are subject to a
comprehensive EPA-approved PSD
permitting program that (1) applies to
all regulated NSR pollutants and (2)
satisfies the requirements of EPA’s PSD
implementation rules. This is because a
fully approved PSD program necessarily
needs to fully consider source impacts
on other States. Because these criteria
will be met with our approval of the
Arkansas PSD SIP revision, we are
proposing to approve the portion of the
December 17, 2007 SIP submittal that
addresses interstate transport of air
pollution and PSD for the 1997 PMo 5
NAAQS (CAA 110(a)(2)(D)E)I1)).

B. Impacts on Existing Federal
Implementation Plan Clocks

The EPA previously promulgated a
partial approval and partial disapproval
of the Arkansas infrastructure SIP for
the 1997 ozone NAAQS and the 1997
and 2006 PM, s NAAQS on August 20,
2012 (77 FR 50033, August 20, 2012).
The partial disapproval was based on
the State’s failure to submit the required
PSD SIP revisions from the May 16,
2008 PM, s NSR Implementation Rule.
The EPA’s partial disapproval of
required elements of the Act started a
federal implementation plan (FIP) clock
for the required 2008 NSR PM, 5
Implementation Rule revisions, which
expired on September 19, 2014.

The EPA on May 22, 2014, made a
separate finding of failure to submit for
the State of Arkansas based on the
State’s failure to submit revisions to the
SIP incorporating the required
component of the October 20, 2010
PM; s PSD Increment—SILs—SMC Rule.
See 79 FR 29354. The EPA’s finding of
failure to submit established a 24-month
deadline by which time the EPA must
promulgate a FIP for Arkansas to
address the PM, s PSD requirements for
increment and the associated
implementing regulations, unless the
State submits and the EPA approves a
SIP revision that corrects the deficiency
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before the EPA promulgates a FIP for the
State, in accordance with section
110(c)(1).

The EPA’s proposed action today
preliminarily finds that the September
10, 2014, submittal for parallel
processing satisfies all required
elements for PM, s PSD implementation
as required through EPA’s May 16,
2008, and October 20, 2010, final rules.
Accordingly, finalization of today’s
proposal will stop the two FIP clocks on
the lack of these elements in the
Arkansas PSD program and remove any
FIP obligation from EPA for the PM, 5
PSD implementation.

C. General Updates to the Arkansas SIP

The July 26, 2010 and November 6,
2012 submittals, included numerous
updates throughout the Arkansas SIP at
Regulation 19 to update incorporation
by reference dates, and correct grammar
and formatting. The accompanying TSD
provides a line-item analysis of each of
these revisions. Our analysis
demonstrates that these revisions are
non-substantive in nature. Thus EPA is
proposing approval.

The September 10, 2014 submittal
contains new Appendix B to Regulation
19 that is intended to establish the
specific NAAQS that are implemented
through the Arkansas SIP and the
Arkansas PSD program. Appendix B
captures the ambient air quality
standards promulgated in 40 CFR Part
50 as of July 27, 2012. Although
Appendix B as submitted is approvable,
this incorporation by reference date
does not capture the 2012 particulate
matter primary NAAQS revision (78 FR
3086). Under CAA 110(a)(1), the State is
allowed 3 years from the date of
promulgation of national ambient air
quality primary standard to submit a
plan which provides for
implementation, maintenance, and
enforcement of such primary standard
in each air quality control region (or
portion thereof) within such State.
Therefore, Arkansas is required to
submit revisions to address the 2012
particulate matter primary NAAQS
revision by December 14, 2015.

III. Proposed Action

The EPA proposes to approve the
revisions to the Arkansas SIP submitted
on July 26, 2010, November 6, 2012, and
September 10, 2014, because we have
made the preliminary determination
that these SIP packages were adopted
and submitted in accordance with the
CAA and EPA regulations regarding
implementation of the PM, s NAAQS.
Therefore, under section 110 and part C
of the Act and for the reasons stated

above, the EPA proposes to approve the
following revisions to the Arkansas SIP:

e Revisions to Regulation 19, Chapter
1 submitted on July 26, 2010 and
November 6, 2012;

¢ Revisions to Regulation 19, Chapter
2 submitted on July 26, 2010, November
6, 2012, and September 10, 2014, with
the exception of the GHG Biomass
Deferral provision submitted as part of
the definition of CO,e on November 6,
2012;

¢ Revision to Regulation 19, Chapter
3 submitted on July 26, 2010 and
September 10, 2014;

¢ Revisions to Regulation 19, Chapter
5 submitted on July 26, 2010 and
September 10, 2014;

¢ Revisions to Regulation 19, Chapter
6 submitted on July 26, 2010;

¢ Revisions to Regulation 19, Chapter
7 submitted on July 26, 2010;

¢ Revisions to Regulation 19, Chapter
9 submitted on September 10, 2014;

e Revisions to Regulation 19, Chapter
10 submitted on July 26, 2010;

¢ Revisions to Regulation 19, Chapter
11 submitted on July 26, 2010;

» Revisions to Regulation 19, Chapter
13 submitted on July 26, 2010

e New Regulation 19, Appendix B
submitted on September 10, 2014; and

e A portion of a December 17, 2007
SIP submittal addressing interstate
transport of air pollution and PSD for
the 1997 PM,.s NAAQS (CAA
110(a)(2)(D)(3)(1D)).

The EPA is also proposing to find that
the Arkansas PSD NSR SIP meets all the
CAA PSD requirements for
implementing the 1997 and 2006 PM, s
NAAQS, including the PM, s PSD
requirements contained in the federal
regulations as of December 9, 2013,
including regulation of NOx and SO as
PM, s PSD precursors, regulation of
condensables, and PM s increments. As
such, upon finalization of today’s
proposed rulemaking, the EPA will stop
the two FIP clocks that are currently
running on the Arkansas PSD program
pertaining to PM, s PSD
implementation.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Clean Air Act and applicable Federal
regulations. 42 U.S.C. 7410(k); 40 CFR
52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements

beyond those imposed by state law. For
that reason, this action:

¢ is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, this proposed rule does
not have tribal implications as specified
by Executive Order 13175 (65 FR 67249,
November 9, 2000), nor will it impose
substantial direct costs on tribal
governments or preempt tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen Oxides, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, and
Volatile organic compounds.

Authority: 42 U.S.C. 7401 et seq.
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Dated: October 29, 2014.
Samuel Coleman,
Acting Regional Administrator.
[FR Doc. 201426627 Filed 11-7-14; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R08-OAR-2014-0370; FRL-9918-98-
Region 8]

Approval and Promulgation of Air
Quality Implementation Plans; State of
Utah; Motor Vehicle Inspection and
Maintenance and Associated
Revisions

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing approval of
State Implementation Plan (SIP)
revisions submitted by the State of Utah.
The revisions involve amendments to
Section X, Part A, Vehicle Inspection
and Maintenance Program, General
Requirements and Applicability; the
addition of Section X, Part F, Cache
County Vehicle Inspection and
Maintenance Program; and revisions to
Utah Administrative Rules R307-110-1,
R307-110-31, and R307-110-36. EPA is
proposing approval of these SIP
revisions in accordance with the
requirements of section 110 of the Clean
Air Act (CAA).

DATES: Comments must be received on
or before December 10, 2014.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08-
OAR-2014-0370, by one of the
following methods:

e http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

e Email: russ.tim@epa.gov.

e Fax: (303) 312-6064 (please alert
the individual listed in the FOR FURTHER
INFORMATION CONTACT if you are faxing
comments).

e Mail: Carl Daly, Director, Air
Program, EPA, Region 8, Mailcode 8P—
AR, 1595 Wynkoop Street, Denver,
Colorado 80202-1129.

¢ Hand Delivery: Carl Daly, Director,
Air Program, EPA, Region 8, Mailcode
8P-AR, 1595 Wynkoop, Denver,
Colorado 80202-1129. Such deliveries
are only accepted Monday through
Friday, 8:00 a.m. to 4:30 p.m., excluding
federal holidays. Special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-R08-OAR-2014—
0370. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or email. The
http://www.regulations.gov Web site is
an “‘anonymous access’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA, without going through http://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to Section I,
General Information of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly-available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Air Program, EPA, Region 8,
Mailcode 8P-AR, 1595 Wynkoop,
Denver, Colorado 80202-1129. EPA
requests that if at all possible, you
contact the individual listed in the FOR
FURTHER INFORMATION CONTACT section to
view the hard copy of the docket. You
may view the hard copy of the docket
Monday through Friday, 8:00 a.m. to
4:00 p.m., excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT: Tim
Russ, Air Program, EPA, Region 8,
Mailcode 8P-AR, 1595 Wynkoop,
Denver, Colorado 80202—-1129, (303)
312-6479, russ.tim@epa.gov.

SUPPLEMENTARY INFORMATION:
Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The words or initials Act or CAA mean
or refer to the Clean Air Act, unless the
context indicates otherwise.

(ii) The initials BRHD mean Bear River
Health Department.

(iii) The words EPA, we, us or our mean
or refer to the United States Environmental
Protection Agency.

(iv) The initials DMV mean Department of
Motor Vehicles.

(v) The initials I/M mean inspection and
maintenance.

(vi) The initials NAAQS mean national
ambient air quality standard.

(vii) The initials NOx mean nitrogen
oxides.

(viii) The initials OBD mean On-Board
Diagnostics.

(ix) The initials PM, s mean Particulate
Matter equal to or less than 2.5 microns in
diameter.

(x) The initials RPM mean revolutions per
minute.

(xi) The initials SIP mean or refer to State
Implementation Plan.

(xii) The initials TSI mean Two Speed Idle.

(xiii) The initials UAQB mean Utah Air
Quality Board.

(xiv) The initials UDAQ mean Utah
Division of Air Quality.

(xv) The words Utah and State mean the
State of Utah.

(xvi) The initials VOC mean volatile
organic compound.
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you mail to EPA, mark the outside of the
disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is
claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

a. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

b. Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

c. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

d. Describe any assumptions and
provide any technical information and/
or data that you used.

e. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

f. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

g. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

h. Make sure to submit your
comments by the comment period
deadline identified.

II. Background

(a.) Utah’s Revisions to SIP Section X,
Vehicle Inspection and Maintenance
Program, Part A, General Requirements
and Applicability

Section X of the Utah SIP addresses
the provisions and requirements for the
motor vehicle inspection and
maintenance (I/M) programs that are
administered by five counties in Utah.
Section X of the SIP is divided into six
subparts “A” through “F”; Part A
addresses general requirements and
applicability provisions that are
common to each of the counties’ /M
programs, Part B is the Davis County
vehicle I/M program, Part C is the Salt
Lake County vehicle I/M program, Part
D is the Utah County vehicle /M
program, Part E is the Weber County
vehicle I/M program, and Part F is the
Cache County vehicle I/M program.

Section X, Part A is entitled “Vehicle
Inspection and Maintenance Program,
General Requirements and
Applicability.” The current version of
Part A, last approved by EPA on
November 2, 2005 (70 FR 66264),
provides a discussion of the federal I/'M
requirements, the aspects of On-Board
Diagnostics (OBD) tests, a brief history
of the Utah I/M program and the State’s
general authority and general
information regarding the applicability
of the Utah SIP to such I/M program
aspects as test frequency, enforcement,
vehicle registration, and change in
vehicle ownership. Although
duplicative, each of the four counties’
existing I/M programs, found in Parts B,
G, D, and E to Section X, contained very
similar language as provided in Part A.

By a letter dated January 10, 2013, the
Governor of Utah submitted a revision
to Section X, Part A that updates and
expands Part A to contain the relevant
brief history of the Utah I/M program,
the State’s general authority, additional
language on test types, general public
information, general enforcement
provisions which are relevant to the
four counties implementing an existing
I/M program, and the new I/M program
in Cache County. As Part A is applicable
to all five of the counties’ I/M programs,
this allows the removal of the
duplicative general language in existing
Section X and allows the consolidation
of the common information and
provisions in each counties’ /M
program into Part A. Each of the
counties’ I/M programs contained in
Section X, Parts B through F will then
reference Part A.

(b.) Utah’s Revisions to SIP Section X,
To Add Part F, Vehicle Inspection and
Maintenance Program, Cache County

On November 13, 2009 (74 FR 58688),
EPA designated a portion of Cache
County, Utah as nonattainment for the
2006 PM; s 24-hour National Ambient
Air Quality Standard (NAAQS). The
Cache County portion includes the city
of Logan, Utah. The nonattainment area,
which also includes portions of
Franklin County, Idaho, is identified by
EPA as “Logan—UT/ID.”

Through the course of the
development of a dispersion modeled
attainment demonstration for Utah’s
attainment plan, a motor vehicle
inspection and maintenance program
was identified by the State as a
reasonable control strategy to achieve
reductions of PM s precursor emissions
of nitrogen oxides (NOx) and volatile
organic compounds (VOC) necessary to

1PM, s is Particulate Matter less than or equal to
2.5 microns in diameter.

support the SIP attainment
demonstration for the Cache County
portion of the Logan—UT/ID 2006 PM- s
24-hour NAAQS nonattainment area.
EPA notes, however, that under the
applicable subparts of Part D of Title I
of the Act for PM, 5 attainment plans,
subparts 1 and 4, Cache County’s I/M
program is not a CAA mandatory or
required I/M program and is therefore
not held to the same level of applicable
requirements as found in 40 CFR part
51, subpart S (hereafter “40 CFR 51,
subpart S’), Inspection/Maintenance
Program Requirements. As an example,
a performance standard demonstration
is not required for the Cache County
I/M program. Part F of Section X, in
conjunction with Section X, Part A as
discussed above, was instead designed
by the County and State to meet the
minimum, applicable I/M provisions
and requirements presented in 40 CFR
51, subpart S. It is also noted in Part F
that although only a portion of Cache
County was designated as
nonattainment for the 2006 PM, 5 24-
hour NAAQS, the I/M program will be
implemented County-wide.

By a letter dated January 28, 2014, the
Governor submitted a SIP revision to
add Section X, Part F, for the new motor
vehicle I/M program for Cache County.
As described further below, the Cache
County I/M program was designed with
certain necessary components from 40
CFR 51, subpart S in order to have a
viable I/M program to help reduce NOx
and VOC precursor emissions of PM, s
and to also generate emission reductions
suitable for use in a PM, 5 attainment
demonstration that will be submitted to
EPA as a revision to the SIP.

(c.) Utah’s Revisions to Rules R307-110-
1, R307-110-31, and R307-110-36

As a background, the Utah
Administrative Code is the body of all
effective administrative rules as
compiled and organized by the Utah
Division of Administrative Rules, Utah
Department of Administrative Services.2
Utah’s Administrative Rules are a
portion of Utah’s Codified Law; in Utah,
statements written by State agencies
which have the effect of law are called
administrative rules. Unlike State
statutes, which change only when the
Utah Legislature is in session,
administrative rules change throughout
the year. A Utah administrative rule
serves at least two purposes; first, an
enacted administrative rule has the
binding effect of law, and second, an

2For further information and citations to the
relevant Utah statutes that govern rulemaking,
please refer to the Web site of the Division of
Administrative Rules: http://www.rules.utah.gov/.
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administrative rule informs citizens of
actions a State government agency will
take or how a State agency will conduct
its business. In view of the above, after
the Utah Air Quality Board (UAQB),
under the authority of the Utah Air
Conservation Act as provided in Utah
Code Title 19, Chapter 2, adopts certain
provisions and requirements into the
Utah SIP, those particular SIP elements
must then be incorporated by reference
into the appropriate section of the Utah
Administrative Rules (hereafter ‘“Utah
Rules™).

By letters dated January 10, 2013 and
January 28, 2014, the Governor
submitted SIP revisions involving
updates to three sections of the R307—
110 series air quality Utah Rules. The
Governor’s submittals requested EPA to
approve actions taken by the UAQB that
updated three sections of Utah Rules
R307-110 series for air quality which
are entitled “General Requirements:
State Implementation Plan.” The three
rules are:

(1.) R307-110-1 which incorporates
by reference the Utah SIP into the Utah
Administrative Rules and advises the
public the SIP is available on the Utah
Division of Air Quality’s (UDAQ) Web
site.

(2.) R307-110-31 which incorporates
by reference Utah SIP Section X,
Vehicle Inspection and Maintenance
Program, Part A, General Requirements
and Applicability.

(3.) R307-110-36 which incorporates
by reference Utah SIP Section X,
Vehicle Inspection and Maintenance
Program, Part F, Cache County.

The above SIP actions adopted by the
UAQB, and subsequently submitted to
EPA by the Governor of Utah for
approval, are discussed in greater detail
in sections IIT and IV below.

III. What was the State’s process?

Section 110(a)(2) of the CAA requires
that a state provide reasonable notice
and public hearing before adopting a
SIP revision and submitting it to us.

(a.) The Governor’s January 10, 2013 SIP
Submittal

On October 15, 2012, October 16,
2012, and October 17, 2012 the UAQB
of the Utah Department of
Environmental Quality conducted
public hearings to consider the adoption
of revisions and additions to the Utah
SIP and the appropriate sections of the
Utah Rules. The revisions affecting the
SIP involved SIP Section X, Vehicle
Inspection and Maintenance Program,
Part A, General Requirements and
Applicability; SIP Section X, Vehicle
Inspection and Maintenance Program,
Part F, Cache County; and Utah Rules

R307-110-1, R307-110-31, and R307—
110-36. After reviewing and responding
to comments received before and during
the public hearings, the UAQB adopted
the proposed revisions on December 5,
2012. The SIP and Utah Rule revisions
became State effective on December 6,
2012 and were submitted by the
Governor to EPA by a letter dated
January 10, 2013. By a subsequent letter
dated February 25, 2013, Bryce Bird,
Director, UDAQ submitted the necessary
administrative documentation that
supported the Governor’s submittal.

We evaluated the Governor’s January
10, 2013 submittal for SIP Section X,
Vehicle Inspection and Maintenance
Program, Part A, General Requirements
and Applicability; SIP Section X,
Vehicle Inspection and Maintenance
Program, Part F, Cache County; and
Rules R307-110-1, R307-110-31, and
R307-110-36 and have determined that
the State met the requirements for
reasonable notice and public hearing
under section 110(a)(2) of the CAA. By
operation of law under section
110(k)(1)(B) of the CAA, the Governor’s
January 10, 2013 submittal was deemed
complete on July 10, 2013.

(b.) The Governor’s January 28, 2014 SIP
Submittal

On August 7, 2013 the UAQB
proposed for public comment
amendments to the Utah SIP for Section
X, Vehicle Inspection and Maintenance
Program, Part F, Cache County and Utah
Rule R307-110-36. These proposed
revisions superseded and replaced those
previous revisions to the SIP for Section
X, Vehicle Inspection and Maintenance
Program, Part F, Cache County and Utah
Rule R307-110-36 that the Governor
had submitted to EPA with his letter to
EPA dated January 10, 2013. Included
with the State’s administrative
documentation for these SIP and Rule
revisions were letters dated October 23,
2013 and October 24, 2013 from Bryce
Bird, Director, UDAQ to the UAQB.
Both of these letters indicated that a
public comment period was held from
September 1 through October 1, 2013
regarding the proposed Cache County I/
M program (ref. October 24, 2013 letter)
and Utah Rule R307-110-36 (ref.
October 23, 2013 letter) revisions, and
that no public comments were received
and no public hearings were requested.
In consideration of these two letters, the
UAQB subsequently adopted the
proposed revisions on November 6,
2013. The SIP and Rule revisions
became State effective on November 7,
2013, and were submitted by the
Governor to EPA by a letter dated
January 28, 2014. By a subsequent letter
dated February 4, 2014, Bryce Bird,

Director, UDAQ submitted the necessary
administrative documentation that
supported the Governor’s submittal.

We have evaluated Utah’s January 28,
2014 submittal and have determined
that the State met the requirements for
reasonable notice and public hearing
under section 110(a)(2) of the CAA. By
a letter dated June 30, 2014, we advised
the Governor that the SIP and Rule
revisions submittal was deemed to have
met the minimum “completeness”
criteria found in 40 CFR part 51,
Appendix V.

IV. EPA’s Evaluation of the State’s
Revisions to Section X, Vehicle
Inspection and Maintenance Program,
Part A, General Requirements and
Applicability

Section X of the Utah SIP addresses
the provisions and requirements for the
motor vehicle I/M programs
administered by five counties in Utah.
Section X of the SIP is divided into six
subparts, “A” through “F,” with Part A
addressing general requirements and
applicability provisions that are
common to each of the counties’ I/'M
programs. Section X, Part A is entitled
“Vehicle Inspection and Maintenance
Program, General Requirements and
Applicability,” and its current
provisions and requirements, as
updated by the Governor’s SIP submittal
of January 10, 2013, are presented
below:

(a.) Section 1 “Requirements” of SIP
Section X, Part A provides information
on:

(1.) The history of I/M requirements
in Utah and the relevant 40 CFR 51,
subpart S applicable requirements.

(2.) OBD Checks: By January 1, 2002,
OBD checks and OBD related repairs
were required as a routine component of
Utah I/M programs on model year 1996
and newer light-duty vehicles and light-
duty trucks equipped with certified
onboard diagnostic systems.

(3.) Utah I/M program history and
general authority: The legal authority
for Utah’s I/M Programs is found in
Utah Code Annotated Section 41-6—
163.6. Utah I/M was enacted during the
First Special Session of the Utah
legislature in 1983. I/M programs were
initially implemented in Davis and Salt
Lake counties in 1984, in Utah County
in 1986, and in Weber County in 1990.
The State Legislature made several
changes and additions to Utah Code
Annotated Section 41-6—-163.6 in 1990,
1992, 1994, 1995, 2002, 2005, 2009,
2010, 2011, and 2012.

(b.) Section 2 “Applicability” of SIP
Section X, Part A provides information
on:
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(1.) General Applicability: Utah Code
Annotated 41-6a-1642 gives authority to
each county to implement and manage
an I/M program to attain and maintain
any NAAQS. Davis, Salt Lake, Utah, and
Weber counties were required by
Section 182 and 187 of the CAA to
implement an I/M program to attain and
maintain, as applicable, the ozone and
carbon monoxide NAAQS. All of Utah’s
ozone and carbon monoxide
maintenance areas are located in Davis,
Salt Lake, Utah, and Weber counties. In
addition, a motor vehicle I/M program
is a control measure relied upon by the
State for attaining the 2006 PM, 5 24-
hour NAAQS in Cache, Davis, Salt Lake,
Utah, and Weber counties. Utah’s SIP
for I/M is applicable county-wide in
Cache, Davis, Salt Lake, Utah, and
Weber counties.

(c.) Section 3 “General Summary” of
SIP Section X, Part A provides
information on:

(1.) Network Type: All Utah I/M
programs are comprised of a
decentralized, test-and-repair network.

(2.) 1/M program funding
requirements: Counties with I/M
programs allocate funding as needed to
comply with the relevant requirements
specified in Utah’s SIP; the Utah
statutes; county ordinances, regulations
and policies; and the federal I/M
program regulation.

(3.) Funding mechanisms: Utah’s I/M
programs are funded through several
mechanisms including, but not limited
to, a fee which is collected at the time
of registration by the Utah Tax
Commission Division of Motor Vehicles
or the respective County Assessor’s
Office.

(4.) Government fleet: Section 41—6a—
1642(1)(b) of the Utah Code requires
that all vehicles owned or operated in
the I/M counties by federal, state, or
local government entities must comply
with the I/M programs.

(5.) Vehicles owned by students and
federal employees: Section 41-6a—
1642(5) provides that counties may
require that federal employees and
students attending universities and
colleges located in Utah’s I/M areas
provide proof of compliance with the I/
M program for vehicles that are
permitted to park at facilities or on
campus regardless of where the vehicle
is registered. Vehicles operated by
federal employees and operated on a
federal installation located within an I/
M program area are also subject to the
I/M program regardless of where they
are registered.

(6.) Rental vehicles: All vehicles
available for rent or use in an I/'M
county are subject to the respective
county I/M program.

(7.) Farm truck exemption: Eligibility
for the farm truck exemption from I/M
programs is specified in Section 41-6a—
1642(4).

(8.) Out-of-state exemption: Vehicles
registered in an I/M county but operated
out-of-state are eligible for an
exemption. The owner must complete
Utah State Tax Commission form TC-
81, and explain why the vehicle is
unavailable for inspection, in order to
be registered without inspection
documentation.

(9.) Motorist Compliance Enforcement
Mechanism: The I/M programs are
registration enforced on a county-wide
basis.

(10.) Valid registration required: A
certificate of emissions inspection or a
waiver or other evidence that the
vehicle is exempt from the I/M program
requirements must be presented at the
time of registration or renewal of
registration of a motor vehicles as
specified in Section 41-6a—1642 and
41-1a-203(1)(c).

(11.) Change of ownership: Vehicle
owners are not able to avoid the I/'M
inspection program by changing
ownership of the vehicle. Upon change
of vehicle ownership the vehicle must
be re-registered by the new owner.
Vehicle registration requires the
submittal of a valid I/M certificate of
compliance, waiver, or verified
evidence of exemption.

(12.) Utah Tax Commission, and
County Assessor roles: The Utah Tax
Commission Motor Vehicle Division
and respective County Assessors will
deny applications for vehicle
registration or renewal of registration
without submittal of a valid I/'M
certificate of compliance, waiver, or
verified evidence of exemption.

(13.) Database quality assurance: The
vehicle registration database is
maintained and quality assured by the
Utah Division of Motor Vehicle (DMV).
Each county’s I/M inspection database
is maintained and quality assured by the
county I/M program staff.

(14.) Oversight provisions: The
oversight program includes verification
of exempt vehicle status through
inspection, data accuracy through
automatic and redundant data entry for
most data elements, an audit trail for
program documentation to ensure
control and tracking of enforcement
documents, identification and
verification of exemptions that trigger
changes in registration data, and regular
audits of I/M inspection records, I/M
program databases, and the DMV
database.

(15.) Enforcement staff quality
assurance: County I/M program auditors
and DMV clerks involved in vehicle

registration are subject to regular
performance audits by their supervisors.

(16.) Quality Control: The I/M
counties maintain records regarding
inspections, equipment maintenance,
and the required quality assurance
activities.

(17.) Analyzer data collection: Each
county’s I/M analyzer data collection
system meets the requirements specified
under 40 CFR 51, subpart S.

(18.) Data analysis and reporting—
Annual: The I/M counties analyze and
submit to EPA and UDAQ an annual
report for January through December of
the previous year, which includes all
the data elements listed in 40 CFR
51.366, by July of each year.

(19.) General enforcement provisions:
The county I/M programs are
responsible for enforcement actions
against incompetent or dishonest
stations and inspectors. In addition,
each county I/M ordinance or regulation
includes a penalty schedule.

(20.) General public information: The
I/M counties must have comprehensive
public education and programs.

(21.) County I/M technical centers:
Each I/M county operates an I/M
technical center staffed with trained
auditors and capable of performing
emissions tests. A major function of the
I/M technical centers is to serve as a
referee station to resolve conflicts
between permitted I/M inspectors,
stations, and motorists.

(22.) Vehicle inspection report: A
vehicle inspection report (VIR) is
printed and provided to the motorist
after each vehicle inspection.

(23.) Reciprocity between County I/M
programs: Utah I/M programs are
conducted using the same test
procedures (Two Speed Idle, or TSI, and
OBD) and thereby agree to recognize the
validity of a certificate granted by any
Utah I/M program.

EPA has reviewed Utah’s revisions to
SIP Section X, Vehicle Inspection and
Maintenance Program, Part A, General
Requirements and Applicability and has
concluded that our approval is
warranted. Based on our review, and as
compared to our prior approval of this
section of the SIP (see 70 FR 66264,
November 2, 2005) and applicable
sections of 40 CFR 51, subpart S
(sections 51.350 to 51.372), we have
determined that the revisions to Section
X, Vehicle Inspection and Maintenance
Program, Part A, General Requirements
and Applicability sufficiently address
the applicable sections of 40 CFR 51,
subpart S for these particular aspects of
Utah’s five counties’ I/M programs.
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V. EPA’s Evaluation of the State’s
Revisions to Section X, Part F, Cache
County Motor Vehicle Inspection and
Maintenance Program

Section X, Part F of the Utah SIP
addresses the provisions and
requirements for the implementation of
the motor vehicle I/M program in Cache
County, Utah. Section X, Part F of the
SIP contains three main components for
the Cache County I/M program; (a.) The
SIP language for Section X Part F that
addresses applicability, a general
description of the Cache I/M program,
and the time frame for implementation
of the I/M program, (b.) the Cache
County Emission Inspection/
Maintenance Program Ordinance 2013—
4, and (c.) the Bear River Health
Department’s Regulation 2013-1. We
note that the Cache County Ordinance
2013—4 contains language which
delegates the implementation of the
Cache County I/M program to the Bear
River Health Department (BRHD). All of
the above documents were adopted by
the UAQB on November 6, 2013, were
included with the Governor’s SIP
submittal of January 28, 2014, were
supplemented by the February 4, 2014,
UDAQ submittal of the administrative
documentation, and are discussed in
further detail below.

(a.) Section X, Vehicle Inspection and
Maintenance Program, Part F, Cache
County; Applicability, Description of
the Cache I/M Program, and I/M SIP
Implementation:

(1.) Applicability. The SIP states the
following: “‘Cache County was
designated nonattainment for the PMs 5
NAAQS on December 14, 2009 (74 FR
58688, November 13, 2009).
Accordingly, Cache County must
implement control strategies to attain
the PM, s NAAQS. A motor vehicle
emission I/M program has been
identified by the PM, s SIP as a
necessary control strategy to attain the
PM, s NAAQS as expeditiously as
practicable. Therefore, pursuant to Utah
Code Annotated 41-6a—1642, Cache
County must implement an I/M program
that complies with the minimum
requirements of 40 CFR 51 Part Subpart
S. Cache County will implement its I/M
program county-wide. Parts A and F of
Section X demonstrate compliance with
40 CFR Part 51, Subpart S for Cache
County.”

(2.) Description of Cache County I/M
Program. The SIP provides information
regarding the TSI and OBD components
of the Cache County I/M program.
Below is a summary of Cache County’s
I/M program. In addition, we note that
Section X, Part F, Appendices 1 and 2
contain the essential documents for the

authority and implementation of Cache
County’s I/M program.

Network Type: Cache County’s I/'M
program will comprise a decentralized
test-and-repair network.

Test Convenience: Cache County will
make every effort to ensure that its
citizens will have stations conveniently
located throughout Cache County.

Subject fleet: All model year 1969 and
newer vehicles registered or principally-
operated in Cache County are subject to
the I/M program except for exempt
vehicles.

Station/inspector Audits: Cache
County’s I/M program will regularly
audit all permitted I/M inspectors and
stations to ensure compliance with
county I/M ordinances, regulations, and
policies.

Waivers: Gache County’s I/M program
allows for the issuance of waivers under
limited circumstances.

Test frequency: Vehicles less than six
years old as of January 1 on any given
year will be exempt from an emissions
inspection. All model year 1969 and
newer vehicles are subject to a biennial
test.

Test Equipment: For the Cache
County I/M program, specifications for
the I/M test procedures, standards and
analyzers are described in Appendix 2
of the SIP.

Test Procedures: The following
vehicles are subject to an OBD II
inspection: 1996 and newer light duty
vehicles and 2008 and newer medium
duty vehicles. The following vehicles
are subject to a two-speed idle test: 1995
and older vehicles, 1996 to 2007
medium and heavy duty vehicles, and
2008 and newer heavy duty vehicles.
Test procedures are outlined in
Appendix 2 of this part of the SIP.

(3.) I/M SIP Implementation. The SIP
states the following: “The I/M program
ordinance, regulations, policies,
procedures, and activities specified in
this I/M SIP revision shall be
implemented by January 1, 2014 and
shall continue until a maintenance plan
without an I/M program is approved by
EPA in accordance with Section 175 of
the Clean Air Act.”

(b.) Section X, Vehicle Inspection and
Maintenance Program, Part F, Cache
County; Appendix 1, Cache County
Emission Inspection/Maintenance
Program Ordinance 2013—4: This
section of the SIP provides the County’s
I/M ordinance which includes section 1,
Purpose, section 2, Powers and Duties,
section 3, General Provisions, section 4,
Guidelines to be Followed by the Bear
River Board of Health in Implementing
a Vehicle Emission Inspection and
Maintenance Program in Cache County,
section 5, Review of Need for Program,

and section 6, Effective Date. Of
particular note is section 2.3, which
delegates implementation of the I/M
program to the BRHD, and section 4,
which sets some parameters for BRHD’s
implementation, including test
schedules, fees, and waivers.

(c.) Section X, Vehicle Inspection and
Maintenance Program, Part F, Cache
County; Appendix 2, Bear River Health
Department Regulation 2013-1: This
section of the SIP provides the BRHD’s
I/M regulation. The Cache County I/M
program is not a CAA mandated
program and is, therefore, allotted a
certain amount of flexibility in the level
of applicable requirements as compared
to a CAA or otherwise required
mandatory I/M program. As the purpose
of the Cache County I/M program is to
achieve reductions in PM, s NAAQS
precursor emissions of NOx and VOCs,
to improve air quality and for the use of
such emission reductions in a
dispersion modeled SIP attainment
demonstration, EPA’s analysis of the
BRHD'’s Regulation 2013-1 included a
comparison of the BRHD’s Regulation
2013-1 to applicable sections of 40 CFR
51, subpart S “Inspection/Maintenance
Program Requirements.” EPA’s analysis
of the BRHD’s Regulation 2013-1 is as
follows below.

EPA has reviewed the BRHD’s
Regulation 2013-1 for consistency with
appropriate sections of the federal I/M
regulations, as applicable to a non-
mandatory I/M program, as codified in
40 CFR 51, subpart S, sections 51.350
through 51.373. We have summarized
the applicable federal requirements and
have referenced the particular sections
of the BRHD’s Regulation 2013-1 that
we have determined satisfy those
requirements:

(1.) 40 CFR 51.350—Applicability

The SIP needs to describe the
applicable areas in detail and must also
include the legal authority or rules
necessary to establish program
boundaries. See 40 CFR 51.350(b). The
Cache County I/M program will be
implemented county-wide as described
in the BRHD Regulation 2013-1, Section
4 “Powers and Duties.” The legal
authority for the Cache County I/'M
program and BRHD Regulation 2013-1
is as authorized by sections 41-6a—1642,
41-1a-1223, 41-1a-215, 26 A-1-121,
26A—1-114, all as from the Utah Code
Annotated 1953, as amended. In
addition, this aspect of the Cache
County I/M program is further
addressed in Section X, Part F, Vehicle
Inspection and Maintenance Program,
“Applicability”” and in Section X, Part
F, Appendix 1, Cache County Ordinance
20134, Section 4. Finally, SIP Section
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X, Part F, provides that the Cache
County I/M program will continue until
a maintenance plan without an I/M
program is approved by EPA. See 40
CFR 51.350(c).

(2.) 40 CFR 51.351—Enhanced I/M
Performance Standard and 40 CFR
51.352—DBasic I/M Performance
Standard

As the Cache County I/M program is
not a CAA mandatory or otherwise
required I/M program, the program is
not required to meet these federal I/'M
requirements. These provisions were
not addressed in the SIP and are not
considered by EPA as applicable
requirements for the Cache County I/'M
program. The emissions standards for
the Cache County I/M program are
specified in BRHD Regulation 2013-1,
Appendix B. The cutpoints in Appendix
B became effective January 1, 2014.

(3.) 40 CFR 51.353—Network Type

The SIP needs to include a
description of the network to be
employed, and the required legal
authority. See 40 CFR 51.353(d). The
Cache County I/M program will be
implemented as a decentralized test-
and-repair network involving a TSI test
for 1995 and older vehicles and an OBD
test for 1996 and newer vehicles. The
network to be employed is described in
the BRHD Regulation 2013-1, Section 6
“General Provisions.” The legal
authority for the Cache County I/M
program and BRHD Regulation 2013—1
is as authorized by sections 41-6a—1642,
Utah Code Annotated, 1953, as
amended. In addition, this aspect of the
Cache County I/M program is further
addressed in Section X, Part F, Vehicle
Inspection and Maintenance Program,
“Description of Cache I/M Program”
and in Section X, Part F, Appendix 1,
Cache County Ordinance 20134,
Section 4.

(4.) 40 CFR 51.354—Adequate Tools and
Resources

The SIP needs to include a
description of the resources that will be
used for program operation, which
include: (1) A detailed budget plan
which describes the source of funds for
personnel, program administration,
program enforcement, purchase of
necessary equipment, and any other
requirements and, (2) a description of
personnel resources, overt and covert
auditing, data analysis, program
administration, enforcement, and other
necessary functions. See 40 CFR
51.354(d). These aspects of the Cache
County I/M program are described in
the BRHD Regulation 2013-1. For fees
to operate the program, Section 3

“Authority and Jurisdiction of the
Department,” (section 3.4), and Section
6 “General Provisions,” (section 6.7),
address this requirement. With regard to
personnel, audits, and enforcement,
these aspects are addressed in Section
8.0 “Training and Certification of
Inspectors” and Section 12 “Quality
Assurance.” In addition, this aspect of
the Cache County I/M program is further
addressed in Section X, Part F, Vehicle
Inspection and Maintenance Program,
“Description of Cache I/M Program”
and in Section X, Part F, Appendix 1,
Cache County Ordinance 20134,
Section 4.

(5.) 40 CFR 51.355—Test Frequency and
Convenience

The SIP needs to include the test
schedule in detail, including the test
year selection scheme if testing is other
than annual. See 40 CFR 51.355(a).
These aspects of the Cache County I/M
program are described in the BRHD
Regulation 2013-1, Section 6 “General
Provisions,” (section 6.1) and in Section
9 “Inspection Procedure.” In addition,
this aspect of the Cache County I/'M
program is further addressed in Section
X, Part F, Vehicle Inspection and
Maintenance Program, ‘‘Description of
Cache I/M Program” and in Section X,
Part F, Appendix 1, Cache County
Ordinance 2013—4, Section 4. As
mentioned above, the test schedule for
the Cache County I/M program is
biennial.

(6.) CFR 51.356—Vehicle Coverage

The SIP needs to include a detailed
description of the number and types of
vehicles covered by the County-run
program. See 40 CFR 51.356(b). All
vehicles model year 1969 and newer are
subject to the Cache County I/M
program except those specifically
exempted. These aspects of the Cache
County I/M program are described in
the BRHD Regulation 2013-1, Section 6
“General Provisions,” in sections 6.0,
6.1, and 6.2, with the vehicle
exemptions provided in section 6.4; in
addition, Section 9 “Inspection
Procedure” addresses the vehicle testing
procedures. We note this aspect of the
Cache County I/M program is further
addressed in Section X, Part F, Vehicle
Inspection and Maintenance Program,
“Description of Cache I/M Program”
and in Section X, Part F, Appendix 1,
Cache County Ordinance 20134,
Section 4.

(7.) 40 CFR 51.357—Test Procedures
and Standards

The SIP needs to include a
description of each test procedure used,
and a rule, ordinance, or law describing

and establishing the test procedures. See
40 CFR 51.357(e). These aspects of the
Cache County I/M program are
described in the BRHD Regulation
2013-1, Section 9 “Inspection
Procedure,” Section 11 “Specifications
for Certified Testing Equipment and
Calibration Gases,” and Appendix D
“Test Procedures.” In addition, this
aspect of the Cache County I/M program
is further addressed in Section X, Part
F, Vehicle Inspection and Maintenance
Program, ‘Description of Cache I/M
Program.”

These documents include detailed
descriptions of the types of tests and
vehicles to be covered by the County-
run program. Essentially, as applicable,
1995 and older vehicles will be subject
to a TSI test and 1996 and newer
vehicles will be subject to an OBD test.
A TSI test involves the insertion of
probe into the tailpipe of a vehicle to
measure pollutant emissions at two
engine idle speeds; one measurement at
a normal idle of around 700 revolutions
per minute (RPM) and one measurement
at a high idle speed of 2,500 RPM. An
OBD test connects to the vehicle’s on-
board computer and polls the
information stored in the vehicle’s
computer. The OBD procedures also
address (among other things) “not
ready” codes, data link connectors,
stored Diagnostic Trouble Codes, and
additional OBD test standards.

(8.) 40 CFR 51.358—Test Equipment

The SIP needs to include written
technical specifications for all test
equipment used in the program. The
specifications need to describe the
emission analysis process, the necessary
test equipment, the required features,
and written acceptance testing criteria
and procedures. See 40 CFR 51.358(c).
These aspects of the Cache County I/M
program are described in the BRHD
Regulation 2013-1, Section 9
“Inspection Procedure,” Section 11
“Specifications for Certified Testing
Equipment and Calibration Gases,”
Appendix D “Test Procedures,” and
Appendix E “Technical Specifications
and Calibration Gas.” In addition, this
aspect of the Cache County I/M program
is further addressed in Section X, Part
F, Vehicle Inspection and Maintenance
Program, ‘“Description of Cache I/M
Program.” Appendix E contains the
technical specifications for test
equipment; OBD inspection equipment
and TSI analyzers must meet all federal
requirements.

(9.) 40 CFR 51.359—Quality Control

The SIP needs to include a
description of quality control and
recordkeeping procedures. The SIP also
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needs to include the procedures
manual, rule, and ordinance or law
describing and establishing the quality
control procedures and requirements.
See 40 CFR 51.359(f). These aspects of
the Cache County I/M program are
described in the BRHD Regulation
2013-1, Section 4 ‘“Powers and Duties,”
Section 8 “Training and Certification of
Inspectors,” and Section 12 “Quality
Assurance.” In addition, this aspect of
the Cache County I/M program is further
addressed in Section X, Part F, Vehicle
Inspection and Maintenance Program,
“Description of Cache I/M Program”
and in Section X, Part F, Appendix 1,
Cache County Ordinance 2013-4,
Section 2, “Powers and Duties.”

(10.) 40 CFR 51.360—Waivers

The SIP needs to describe the waiver
criteria and procedures, including cost
limits, quality assurance methods and
measures, and administration. The SIP
needs to include the necessary legal
authority, ordinance, or rules to issue
waivers, set and adjust cost limits as
required, and carry out any other
functions necessary to administer the
waiver system, including enforcement
of the waiver provisions. See 40 CFR
51.360(d).

These aspects of the Cache County
I/M program are described in the BRHD
Regulation 2013-1, Section 9
“Inspection Procedure,” with details
regarding the waiver procedures,
allowable costs, and timeframe of the
waiver appearing in section 9.6
“Certificate of Waiver.” In addition, this
aspect of the Cache County I/M program
is further addressed in Section X, Part
F, Vehicle Inspection and Maintenance
Program, ‘“Description of Cache I/M
Program” and in Section X, Part F,
Appendix 1, Cache County Ordinance
2013—4, Section 4. The BRHD draws its
legal authority from Sections 41-6a—
1642, 26 A-1-114(1)(h)(i), and 26 A-1—
121(1) from the Utah Code Annotated,
1953, as amended. In particular, a
certificate of waiver will not be granted
unless at least 200 dollars have been
spent on repairs, and can only be
granted once during the lifetime of a
vehicle.

(11.) 40 CFR 51.361—Motorist
Compliance Enforcement

The SIP needs to provide information
concerning the enforcement process and
legal authority to implement and
enforce the program. See 40 CFR
51.361(c). These aspects of the Cache
County I/M program are described in
the BRHD Regulation 2013-1, Section 6
“General Provisions.” In addition, this
aspect of the Cache County I/M program
is further addressed in Section X, Part

F, Appendix 1, Cache County Ordinance
2013—4, Section 4. The BRHD draws its
legal authority from Sections 41-6a—
1642, 26 A-1-114(1)(h)(i), and 26 A—1—
121(1) from the Utah Code Annotated,
1953, as amended. The motorist
compliance enforcement program will
be implemented, in part, by the Utah
Tax Commission DMV, which will take
the lead in ensuring that owners of all
subject vehicles are denied registration
unless they provide valid proof of
having received a certificate indicating
they passed an emissions test or were
granted a compliance waiver.

(12.) 40 CFR 51.362—Motorist
Compliance Enforcement Program
Oversight

The SIP needs to include a
description of enforcement program
oversight and information management
activities. See 40 CFR 51.362(c). These
aspects of the Cache County I/M
program are similar to those noted
above for our evaluation of 40 CFR
51.361 and are described in the BRHD
Regulation 2013-1, Section 6 “General
Provisions.” The BRHD will be
reviewing the registration data, as
appropriate, as provided by the DMV. In
addition, this aspect of the Cache
County I/M program is further
addressed in Section X, Part F,
Appendix 1, Cache County Ordinance
2013-4, Section 4. The BRHD draws its
legal authority from Sections 41-6a—
1642, 26 A-1-114(1)(h)(i), and 26 A-1—
121(1) from the Utah Code Annotated,
1953, as amended.

(13.) 40 CFR 51.363—Quality Assurance

The SIP needs to include a
description of the quality assurance
program, and written procedures
manuals covering both overt and covert
performance audits, record audits, and
equipment audits. See 40 CFR 51.363(e).
These aspects of the Cache County I/M
program are described in the BRHD
Regulation 2013-1, Section 4 “Powers
and Duties,” Section 12 “Quality
Assurance,” Section 15 “Penalty,” and
Appendix C “Penalty Schedule.” In
addition, this aspect of the Cache
County I/M program is further
addressed in Section X, Part F, Vehicle
Inspection and Maintenance Program,
“Description of Cache I/M Program”
and in Section X, Part F, Appendix 1,
Cache County Ordinance 2013-4,
Section 4. The BRHD draws its legal
authority from Sections 41-6a—1642,
26A-1-114(1)(h)(i), and 26 A—-1-121(1)
from the Utah Code Annotated, 1953, as
amended.

(14.) 40 CFR 51.364—Enforcement
Against Contractors, Stations, and
Inspectors

The SIP needs to provide for
enforcement against stations,
contractors, and inspectors with
effective and consistent penalties for a
violation of the program requirements.
See 40 CFR 51.364(d). Applicable
provisions include a description of the
imposition of penalties with a penalty
schedule, types of potential penalties
such as suspension and fines,
requirements for inspectors found to be
incompetent, the legal authority to
invoke these types of enforcement
activities, and proper record keeping
provisions to document such
enforcement actions.

These aspects of the Cache County I/
M program are described in the BRHD
Regulation 2013-1, Section 4 “Powers
and Duties” (see especially sections 4.2
and 4.3), Section 12 “Quality
Assurance,” Section 14 “Disciplinary
Penalties and Right to Appeal,” Section
15 “Penalty,” and Appendix C ‘“Penalty
Schedule.” In addition, this aspect of
the Cache County I/M program is further
addressed in Section X, Part F, Vehicle
Inspection and Maintenance Program,
“Description of Cache I/M Program.” In
particular, the penalty schedule in
Appendix C sets minimum penalties for
first, second, and subsequent violations,
including mandatory six month
suspensions for both the inspector and
the test station for intentionally and
improperly passing a vehicle, shorter
suspensions for gross negligence, and
mandatory retraining for inspector
incompetence. The BRHD draws its
legal authority from Sections 41-6a—
1642, 26 A—1-114(1)(h)(i), and 26 A—1—
121(1) from the Utah Code Annotated,
1953, as amended.

(15.) 40 CFR 51.365—Data Collection

The SIP needs to describe the
provisions for data collection on
vehicles evaluated by the I/M program.
EPA notes that accurate data collection
is essential to the management,
evaluation, and enforcement of an I/M
program. Examples of data to be
collected include test date, test record
number, vehicle identification number,
license plate number, category of test
performed (TSI or OBD), values of
emissions from test (for TSI), results of
an OBD test, and quality control of the
data gathered.

The appropriate data for both the TSI
and OBD tests will be collected by
Cache County I/M program and these
provisions are described in the BRHD
Regulation 2013-1, Section 12 “Quality
Assurance,” Appendix B “Emission
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Standards Cutpoints,” Appendix D
“Test Procedures,” and Appendix E
“Technical Specifications and
Calibration Gas.” In addition, this
aspect of the Cache County I/M program
is further addressed in Section X, Part
F, Vehicle Inspection and Maintenance
Program, ‘Description of Cache I/'M
Program.”

(16.) 40 CFR 51.366—Data Analysis and
Reporting

The SIP needs to indicate that the
data analysis and reporting provisions
are included with respect to applicable
items as listed in 40 CFR 51.366. See 40
CFR 51.166(f). These aspects of the
Cache County I/M program are
essentially addressed in the Cache
County I/M SIP Section X, Part F, the
Cache County’s Ordinance 2013—4, and
the BRHD’s regulation 2013-1 as they
all reference the provisions in 40 CFR
51, subpart S. Further reference, to
address this I/M program provision, is
as described in the BRHD Regulation
2013-1, Section 2 “Purpose,” Section 4
“Powers and Duties,” and Section 12
“Quality Assurance.” This aspect of the
Cache County I/M program is further
addressed in Section X, Part F, Vehicle
Inspection and Maintenance Program,
“Applicability’”” and “Description of
Cache I/M program”, and in Section X,
Part F, Appendix 1, Cache County
Ordinance 2013—4, Section 1 ‘“Purpose.”
In addition, as required by Section X,
Part A, Cache County will need to
provide this I/M program annual data
reporting information: “Data analysis
and reporting—Annual: The I/M
counties analyze and submit to EPA and
UDAQ an annual report for January
through December of the previous year,
which includes all the data elements
listed in 40 CFR Subpart S 51.366, by
July of each year.”

(17.) 40 CFR 51.367—Inspector Training
and Licensing or Certification

The SIP needs to include a
description of the training program, the
written and hands-on tests, and the
licensing or certification process. See 40
CFR 51.367(c). These aspects of the
Cache County I/M program are
described in the BRHD Regulation
2013-1, Section 8 “Training and
Certification of Inspectors.” The BRHD
has responsibility for certification,
recertification, and certification
suspension and revocation.

(18.) 40 CFR 51.368—Public Information
and Consumer Protection

The SIP needs to include information
for the public on an ongoing basis
throughout the life of the I/M program
regarding such aspects as the air quality

problem, the requirements of federal
and state law, the role of motor vehicles
in the air quality problem, the need for
and benefits of an inspection program,
how to maintain a vehicle, how to find
a qualified repair technician, and the
requirements of the I/M program. See 40
CFR 51.368(a). In addition, the SIP
needs to address consumer protection,
which involves procedures and
mechanisms to protect the public from
fraud and abuse by inspectors,
mechanics, and others involved in the I/
M program. See 40 CFR 51.368(b).

These aspects of the Cache County I/
M program are described in the BRHD
Regulation 2013-1, Section 2
“Purpose,” Section 4 “Powers and
Duties,” Section 6.0 ‘“General
Provisions,” Section 8 “Training and
Certification of Inspectors,” Section 12
“Quality Assurance,” Section 14
“Disciplinary Penalties and Right to
Appeal,” and Section 15 “Penalty.” In
addition, these aspects of the Cache
County I/M program are further
addressed in Section X, Part F, Vehicle
Inspection and Maintenance Program,
““Applicability,” and “Description of
Cache I/M Program,” and in Section X,
Part F, Appendix 1, Cache County
Ordinance 2013—4, Sections 1 through
4. Also, these aspects of the Cache
County I/M program are further
addressed in Section X, Part A, ‘“‘General
Requirements,” “Applicability,” and
“General Summary.”

(19.) 40 CFR 51.369—Improving Repair
Effectiveness

The Cache County I/M program is
only in its first calendar year of
operation (2014) and will not see all
required vehicles until the end of 2015.
Therefore, necessary data to address this
provision are not currently available. In
addition, as the Cache County I/M
program is not a CAA mandatory or
otherwise required I/M program, the
program does not need to meet these
federal I/M requirements. These
provisions were not addressed in the
SIP and are not considered by EPA as
applicable requirements for the Cache
County I/M program.

(20.) 40 CFR 51.370—Compliance With
Recall Notices

This section of 40 CFR 51, subpart S
applies to mandatory I/M programs that
evaluate vehicles that are subject to an
enhanced I/M program. As the Cache
County I/M program is not a CAA
mandatory or otherwise required I/M
program, the program is not required to
meet these federal I/M requirements.
These provisions were not specifically
addressed in the SIP and are not
considered by EPA as applicable

requirements for the Cache County I/M
program. However, we note that as a
matter of course, recall notices or other
technical bulletins that are applicable to
a vehicle which failed the applicable
Cache County I/M test (i.e., TSI or OBD)
would need to be evaluated by the
vehicle owner prior to applying for a
retest. Also, this type of evaluation
would need to be applied to any vehicle
seeking a waiver from the Cache County
I/M program.

(21.) 40 CFR 51.371—On-road Testing

As the Cache County I/M program is
not a CAA mandatory or otherwise
required I/M program, the program is
not required to meet these federal I/M
requirements. These provisions were
not addressed in the SIP and are not
considered by EPA as applicable
requirements for the Cache County I/M
program.

(22.) 40 CFR 51.372—State
Implementation Plan Submittals

The Cache County I/M program is not
a CAA mandatory or otherwise required
I/M program. However, we have
determined that the Governor’s January
28, 2014 SIP submittal and the UDAQ’s
February 4, 2014 submittal of necessary
SIP administrative documentation
sufficiently address the requirements in
40 CFR 51.372 to the extent necessary
for a SIP revision for a non-mandatory
I/M program.

(23.) 40 CFR 51.373—Implementation
Deadlines

This section of 40 CFR 51, subpart S
contains several implementation
deadlines for particular mandatory I/M
programs. As we have noted above, the
Cache County I/M program is not a CAA
mandatory or otherwise required I/M
program. We, therefore, find acceptable
the implementation date of January 1,
2014, as stated in the BRHD Regulation
2013-1, Section 6 “General Provisions.”
In addition, this aspect of the Cache
County I/M program is further
addressed in Section X, Part F, Vehicle
Inspection and Maintenance Program,
“I/M SIP Implementation,” and in
Section X, Part F, Appendix 1, Cache
County Ordinance 2013—4, Section 4.

(d.) Conclusion: Our review, as
presented above, involved: (a.) Section
X, Part F, Vehicle Inspection and
Maintenance Program, (b.) Section X,
Part F, Appendix 1, which is the Cache
County Ordinance 2013—4, and (c.)
Appendix 2, which is the BRHD’s
Regulation 2013-1, all as compared to
the applicable provisions of 40 CFR 51,
subpart S for a non-mandatory I/M
program. Based on our review, we have
determined that the SIP revisions
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sufficiently address the applicable
provisions in 40 CFR 51, subpart S for
a non-mandatory I/M program and that
our approval is warranted. We are,
therefore, proposing approval of the
Cache County I/M program as described
and authorized in Section X, Part F,
Vehicle Inspection and Maintenance
Program, Section X, Part F, Appendix 1
which is the Cache County Ordinance
2013—4, and Appendix 2 which is the
BRHD’s Regulation 2013-1.

(e.) Special Consideration of the
Diesel I/M Provisions in the BRHD’s
Regulation 2013-1.

As we have noted above, the Cache
County I/M program is not a CAA
mandatory or otherwise required I/M
program. EPA takes note of the
provisions in the BRHD’s Regulation
2013-1, Section 9.4.6, which states that
“All diesel powered vehicles model
year 1998 and newer shall be tested as
specified in Appendix D, Diesel Test
Procedures.” Appendix D of Regulation
2013-1 is entitled “Test Procedures”
and contains test procedures for OBDII,
TSI, and for Diesel Powered Vehicles.

At this point in time, EPA has not
promulgated specific I/M requirements
for diesel I/M programs. We have, to
date, only issued policy guidance
regarding the gathering of OBD
information from OBD-equipped diesel
vehicles.3 As such, we do not have
regulatory language in 40 CFR part 51,
subpart S to compare, for potential SIP
approval and SIP credit, the diesel /M
requirements in the BRHD’s Regulation
2013-1. However, EPA does believe the
above noted diesel I/M provisions in the
BRHD’s Regulation 2013-1 do have
potential merit for evaluating diesel
vehicles and for reducing emissions
from diesel vehicles. We are therefore
proposing approval of the diesel I/M
provisions in the BRHD’s Regulation
2013-1; however, our proposed
approval is only for the purposes of
strengthening the SIP and we are not
proposing approval of the provisions as
a diesel I/M program nor assigning any
SIP credit.

VI. EPA’s Evaluation of the State’s
Associated Revisions to Utah Rules
R307-110-1, R307-110-31, and R307-
110-36

(a.) Revisions to Utah Rule R307-110-1;
Incorporation by Reference

The purpose of the revisions to R307-
110-1 is to incorporate by reference the
Utah SIP into this section of the Utah

3 See EPA Office of Transportation and Air
Quality: “Best Practices for Addressing OBD
Readiness in IM Testing of Diesel Vehicles Under
14,000 Pounds Gross Vehicle Weight Rating”,
March 07, 2013.

Administrative Rules and to advise the
public the SIP is available on the
UDAQ’s Web site. EPA finds this a non-
controversial revision which merely
incorporates the Utah SIP into the
State’s Rules, which are a portion of
Utah’s Codified Law, along with
providing the public information that
the SIP can be accessed via the internet
on the UDAQ’s Web site. The revisions
to R307-110-1 were adopted by the
UAQB on December 5, 2012, became
State-effective on December 6, 2012, and
were as submitted by the Governor by

a letter dated January 10, 2013. By a
subsequent letter dated February 25,
2013, Bryce Bird, Director, UDAQ,
submitted the necessary administrative
documentation that supported the
Governor’s submittal.

(b.) Revisions to Utah Rule R307-110-
31; Section X, Vehicle Inspection and
Maintenance Program, Part A, General
Requirements and Applicability

The purpose of the revisions to R307—
110-31 is to incorporate by reference
into the Utah Rules, SIP Section X,
Vehicle Inspection and Maintenance
Program, Part A, General Requirements
and Applicability, as adopted by the
UAQB on December 5, 2012, and which
became State-effective on December 6,
2012. The revisions to SIP Section X,
Part A, were those as we discussed
above in sections IIl and IV of this
action and were as submitted by the
Governor by a letter dated January 10,
2013. By a subsequent letter dated
February 25, 2013, Bryce Bird, Director,
UDAQ, submitted the necessary
administrative documentation that
supported the Governor’s submittal.

(c.) Revisions to Utah Rule R307-110—-
36; Section X, Vehicle Inspection and
Maintenance Program, Part F, Cache
County

The purpose of the revisions to R307-
110-36 is to incorporate by reference
into the Utah Rules, SIP Section X,
Vehicle Inspection and Maintenance
Program, Part F, Cache County, as
initially adopted by the UAQB on
December 5, 2012, and as superseded by
the revisions as adopted by the UAQB
on November 6, 2013. Those revisions
that were adopted by the UAQB on
November 6, 2013, became State-
effective on November 7, 2013, and are
the revisions to SIP Section X, Part F
that we discussed above in sections III
and V of this action. The November 7,
2013, effective revisions were submitted
by the Governor by a letter dated
January 28, 2014 and were supported by
a subsequent letter, dated February 4,
2014, from Bryce Bird, Director, UDAQ,

which submitted the necessary
administrative documentation.

The revisions to Utah Rules R307-
110-1, R307-110-31, and R307-110-36,
as discussed above, incorporate by
reference the applicable SIP revisions
into the Utah Administrative Rules
which then codifies them in the Utah
Administrative Code. This is acceptable
to EPA and we are, therefore, proposing
to approve these revisions to Utah Rules
R307-110-1, R307-110-31, and R307—
110-36.

VII. Consideration of Section 110(1) of
the Clean Air Act

Section 110(1) of the CAA states that
a SIP revision cannot be approved if the
revision would interfere with any
applicable requirement concerning
attainment and reasonable further
progress towards attainment of a
NAAQS or any other applicable
requirement of the CAA. The provisions
of Utah SIP Section X, Part A contain I/
M provisions that were previously
approved by the EPA and were also
simultaneously contained in the Utah’s
SIP Section X for each of the county’s
I/M programs (i.e., Part B, Part C, Part
D, and Part E.) The proposed SIP
revisions to Section X do not weaken
the previously approved requirements
and provisions in Section X of the SIP,
nor do they reduce the emission
reductions achieved by the original
program areas. Instead, the revisions to
SIP Section X reorganize and expand
the existing Part A requirements and
provisions, to reflect the redundant
language that previously appeared in
Parts B, C, D, and E, and to expand SIP
Section X to include the Cache County
I/M program (Part F). The revisions to
SIP Section X, Part I incorporate a new
I/M program for Cache County that will
help to reduce PM, s precursor
emissions of NOx and VOCs. The
revisions to Utah Rules R307-110-1,
R307-110-31, and R307-110-36 merely
incorporate by reference the applicable
SIP revisions into the Utah
Administrative Rules which then
codifies them in the Utah
Administrative Code. In view of the
above, EPA proposes to find that the
revisions to Utah SIP Section X, Part A,
Utah SIP Section X Part F, and Utah
Rules R307-110-1, R307-110-31, and
R307-110-36 will not interfere with
attainment, reasonable further progress,
or any other applicable requirement of
the CAA.

VIIL Proposed Action

EPA is proposing approval of the
January 10, 2013 submitted SIP
revisions to Utah’s SIP Section X,
Vehicle Inspection and Maintenance



Federal Register/Vol.

79, No. 217/Monday, November 10,

2014 /Proposed Rules 66679

Program, Part A, General Requirements
and Applicability, and to Utah Rules
R307-110-1 and R307-110-31. In
addition, EPA is proposing approval of
the January 28, 2014 submitted SIP
revisions to Utah’s SIP Section X,
Vehicle Inspection and Maintenance
Program, Part F, Cache County, with
clarification below, and to Utah Rule
R307-110-36. EPA clarifies that with its
proposed approval of Utah’s SIP Section
X, Vehicle Inspection and Maintenance
Program, Part F, Cache County,
Appendix 2, the provisions in the
BRHD’s Regulation 2013-1, Section
9.4.6 and the diesel test procedures as
specified in BRHD’s Regulation 2013-1,
Appendix D are being proposed for
approval only for purposes of
strengthening the SIP. These provisions
are not being proposed for approval as
a diesel I/M program and are not being
assigned any SIP credit.

IX. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
proposes to approve state law as
meeting federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

¢ Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule does
not have tribal implications as specified
by Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, and Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: October 20, 2014.
Shaun L. McGrath,
Regional Administrator, Region 8.
[FR Doc. 2014-26630 Filed 11-7-14; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 82

[EPA-HQ-OAR-2014-0621; FRL-9918-59—
OAR]

RIN 2060-AS38

Protection of Stratospheric Ozone:
Extension of the Laboratory and
Analytical Use Exemption for Essential
Class | Ozone-Depleting Substances

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to extend the
laboratory and analytical use exemption
for the production and import of class

I ozone-depleting substances through
December 31, 2021. This action is
proposed under the Clean Air Act in
anticipation of upcoming actions by the

Parties to the Montreal Protocol on
Substances that Deplete the Ozone
Layer. The exemption allows the
production and import of controlled
substances in the United States for
laboratory and analytical uses that have
not been already identified by EPA as
nonessential.

DATES: Comments must be submitted by
December 10, 2014.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OAR-2014-0621, by one of the
following methods:

o www.regulations.gov: Follow the
on-line instructions for submitting
comments.

e Email: a-and-r-Docket@epa.gov.

e Fax:(202) 566—9744.

e Phone: (202) 566-1742.

e U.S. Mail: Docket EPA-HQ-OAR~
2014-0621, U.S. Environmental
Protection Agency, EPA Docket Center,
Air and Radiation Docket, Mail Code
28221T, 1200 Pennsylvania Avenue
NW., Washington, DC 20460.

e Hand Delivery or Courier: Docket
EPA-HQ-OAR-2014-0621, EPA Docket
Center—Public Reading Room, EPA
West Building, Room 3334, 1301
Constitution Avenue NW., Washington,
DC 20004. Such deliveries are only
accepted during the Docket’s normal
hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OAR-2014—
0621. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
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cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
Docket: All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, e.g., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Air and Radiation Docket, EPA/DC,
EPA West, Room 3334, 1301
Constitution Ave. NW., Washington,
DC. The Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the Air
and Radiation Docket is (202) 566—1742.
FOR FURTHER INFORMATION CONTACT:
Jeremy Arling by regular mail: U.S.
Environmental Protection Agency,
Stratospheric Protection Division
(6205T), 1200 Pennsylvania Avenue
NW., Washington, DC 20460; by
telephone: 202-343-9055; or by email:
arling.jeremy@epa.gov. You may also
visit the EPA’s Ozone Protection Web
site at www.epa.gov/ozone/
strathome.html for further information
about EPA’s Stratospheric Ozone
Protection regulations, the science of
ozone layer depletion, and other related
topics.
SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this action apply to me?

Entities potentially regulated by this
action potentially include: (1)
Pharmaceutical preparations
manufacturing businesses (NAICS code
325412); (2) medical and diagnostic
laboratories (NAICS code 621511); (3)
research and development in the
physical, engineering, and life sciences
(NAICS code 54171); and (4)
environmental consulting services
(NAICS code 541620). This list is not
intended to be exhaustive, but rather to
provide a guide for readers regarding
entities likely to be regulated by this

action. To determine whether your
facility, company, business, or
organization could be regulated by this
action, you should carefully examine
the regulations promulgated at 40 CFR
part 82, subpart A. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the preceding section.

B. What should I consider when
preparing my comments?

1. Confidential Business Information.
Do not submit confidential business
information (CBI) to EPA through
www.regulations.gov or email. Clearly
mark the part or all of the information
that you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

e Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date, and page number).

e Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

o Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

o Describe any assumptions and
provide any technical information and/
or data that you used.

¢ If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

¢ Provide specific examples to
illustrate your concerns, and suggest
alternatives.

e Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

e Make sure to submit your
comments by the comment period
deadline identified.

II. Extension of the Laboratory and
Analytical Use Exemption

The Montreal Protocol on Substances
That Deplete the Ozone Layer (Montreal

Protocol, or Protocol) is the
international agreement to reduce and
eventually eliminate the global
production and consumption ! of ozone-
depleting substances (ODS). This goal is
accomplished through adherence by
each country that is a Party to the
Montreal Protocol to phaseout
schedules for specific controlled
substances. The Protocol established
January 1, 1996, as the date by which
the production and import of most
substances classified as “class I
controlled substances” under the Clean
Air Act—including chlorofluorocarbons
(CFCs), carbon tetrachloride, and methyl
chloroform 2—were phased out in
developed countries, including the
United States. The Clean Air Act grants
EPA the authority to implement the
Protocol’s phaseout schedules in the
United States. Section 604 of the Clean
Air Act requires EPA to issue
regulations phasing out production and
consumption of class I ODS according to
a prescribed schedule. EPA’s phaseout
regulations for ODS are codified at 40
CFR part 82, subpart A.

The Montreal Protocol provides
exemptions that allow for the continued
import and/or production of ODS for
specific uses. For most class I ODS, the
Parties may collectively grant
exemptions to the ban on production
and import of ODS for uses that they
determine to be “essential.” For
example, with respect to CFCs, Article
2A(4) provides that the phaseout will
apply “save to the extent that the Parties
decide to permit the level of production
or consumption that is necessary to
satisfy uses agreed by them to be
essential.” Similar language appears in
the control provisions for halons (Art.
2B), carbon tetrachloride (Art. 2D),
methyl chloroform (Art. 2E),
hydrobromofluorocarbons (Art. 2G), and
chlorobromomethane (Art. 2I). As
defined by Decision IV/25 of the Parties,
““use of a controlled substance should
qualify as ‘essential’ only if: (i) It is
necessary for the health, safety or is
critical for the functioning of society
(encompassing cultural and intellectual
aspects); and (ii) there are no available
technically and economically feasible
alternatives or substitutes that are
acceptable from the standpoint of
environment and health.”

Decision X/19 under the Montreal
Protocol (taken in 1998) allowed a

1“Consumption” is defined as the amount of a
substance produced in the United States, plus the
amount imported into the United States, minus the
amount exported from the United States to other
Parties to the Montreal Protocol (see section 601(6)
of the Clean Air Act).

2(Class I controlled substances are listed at 40 CFR
part 82, subpart A, Appendix A.
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general exemption for essential
laboratory and analytical uses through
December 31, 2005. EPA codified this
exemption at 40 CFR part 82, subpart A.
While the Clean Air Act does not
specifically provide for this exemption,
EPA determined that an exemption for
essential laboratory and analytical uses
was allowable under the Act as a de
minimis exemption. EPA addressed the
de minimis exemption in a regulation
issued March 13, 2001 (66 FR 14760).

Decision X/19 also requested the
Montreal Protocol’s Technology and
Economic Assessment Panel (TEAP), a
group of technical experts from various
Parties, to report annually to the Parties
to the Montreal Protocol on laboratory
and analytical procedures that could be
performed without the use of controlled
substances. It further stated that at
future Meetings of the Parties (MOPs),
the Parties would decide whether such
procedures should no longer be eligible
for exemptions. Based on the TEAP’s
recommendation, the Parties to the
Montreal Protocol decided in 1999
(Decision X1I/15) that the general
exemption no longer applied to the
following uses: testing of oil and grease
and total petroleum hydrocarbons in
water; testing of tar in road-paving
materials; and forensic finger-printing.
EPA incorporated these exclusions at
Appendix G to subpart A of 40 CFR part
82 on February 11, 2002 (67 FR 6352).

At the 18th MOP, the Parties
acknowledged the need for methyl
bromide for laboratory and analytical
procedures, and added methyl bromide
to the ODS under the essential
laboratory and analytical use
exemption. Decision XVIII/15 outlined
specific uses and exclusions for methyl
bromide under the exemption. EPA
incorporated specific uses of methyl
bromide in the essential laboratory and
analytical use exemption at Appendix G
to subpart A of 40 CFR part 82 on
December 27, 2007 (72 FR 73264).

In November 2009, at the 21st MOP,
the Parties in Decision XXI/6 extended
the global laboratory and analytical use
exemption through December 31, 2014.
Based on this decision, EPA amended
the regulation at 40 CFR 82.8(b) to
extend the essential laboratory and
analytical use exemption through
December 31, 2014 (76 FR 77909,
December 15, 2011). Decision XXI/6
also notes laboratory and analytical uses
of ODS for which the TEAP and its
Chemicals Technical Options
Committee (CTOC), determined that
alternative procedures exist. However,
the Parties did not exclude any of those
procedures from the exemption for
laboratory and analytical uses.

At the July 2014 Open Ended Working
Group meeting of the Montreal Protocol,
the United States Government
submitted a draft Decision to extend the
global laboratory and analytical use
exemption through December 31, 2021.
This draft Decision is available in the
docket to this rule. The Parties will
decide whether to extend the exemption
at their next Meeting of the Parties in
November 2014.

A detailed discussion of the
laboratory and analytical uses of ODS
can be found in the regulation issued by
EPA on March 13, 2001 (66 FR 14760).
That rule also discusses how the
controls in place for laboratory and
analytical uses provide adequate
assurance that very little, if any,
environmental damage will result from
the handling and disposal of the small
amounts of class I ODS used in such
applications, due to the Appendix G
requirements for small quantity and
high purity. For example, class I ODS
must be sold in cylinders three liters or
smaller or in glass ampoules 10
milliliter or smaller. Since issuing the
original exemption, EPA has not
received information that would suggest
otherwise.

U.S. production and consumption of
ODS under the laboratory and analytical
use exemption is on a general decline,
indicating that many users have been
able to transition from ozone-depleting
substances. However, certain laboratory
procedures continue to require the use
of class I substances in the United
States. Because non-ODS replacements
for the class I substances have not been
identified for all uses, EPA is proposing
to extend this exemption through
December 31, 2021.

EPA believes an extension of seven
years is warranted, as it is unlikely that
non-ODS replacements will be in place
for all laboratory and analytical uses
prior to that time. An extension of this
length would also minimize uncertainty
for stakeholders and promote
administrative efficiency. EPA
recognizes that the Parties may not agree
to extend the exemption or may agree to
an expiration date that is earlier than
December 31, 2021. In either event, EPA
will not adopt a final rule containing an
extension beyond that agreed by the
Parties.

EPA welcomes comment on a variety
of potential scenarios including no
extension or an extension shorter than
seven years. While there is uncertainty
about the length of the extension, EPA
believes it is appropriate to propose this
rule prior to action being taken by the
Parties to the Protocol to avoid a
significant gap in the availability of this
exemption. Because the Parties will not

take a Decision until November 2014,
EPA is requesting public input now so
as to be able to finalize an extension
shortly after the Meeting of the Parties.
EPA notes that if the exemption lapses,
stocks of existing class I ODS produced
or imported under the exemption can
continue to be sold by distributors and
used by laboratories as the prohibition
applies only to the production and
import of class I ODS.

EPA is also seeking comment from
standards organizations that either
continue to use ODS in their standards
or that have developed new standards.
Similarly, EPA is interested in comment
from laboratories that continue to use
ODS or that have transitioned to ozone-
safe alternatives.

III. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive Orders can be
found at http://www2.epa.gov/laws-
regulations/laws-and-executive-orders.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a significant
regulatory action and was therefore not
submitted to the Office of Management
and Budget (OMB) for review.

B. Paperwork Reduction Act (PRA)

This action does not impose any new
information collection burden under the
PRA. OMB has previously approved the
information collection activities
contained in the existing regulations
and has assigned OMB control number
2060—0170. This action extends but
does not modify the existing exemption
from the phaseout of class I ODS.

C. Regulatory Flexibility Act

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under the RFA. In making this
determination, the impact of concern is
any significant adverse economic
impact on small entities. An agency may
certify that a rule will not have a
significant economic impact on a
substantial number of small entities if
the rule relieves regulatory burden, has
no net burden or otherwise has a
positive economic effect on the small
entities subject to the rule. This action
provides an otherwise unavailable
benefit to those companies that obtain
ozone-depleting substances under the
essential laboratory and analytical use
exemption. We have therefore
concluded that this action will relieve
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regulatory burden for all directly
regulated small entities.

D. Unfunded Mandates Reform Act

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. The action imposes no
enforceable duty on any state, local or
tribal governments or the private sector.
This action merely extends the essential
laboratory and analytical use exemption
from the 1996 and 2005 phaseouts of
class I ODS production and
consumption until December 31, 2021.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications as specified in Executive
Order 13175. This rule does not
significantly or uniquely affect the
communities of Indian tribal
governments, nor does it impose any
enforceable duties on communities of
Indian tribal governments. This action
would extend the essential laboratory
and analytical use exemption from the
1996 and 2005 phaseouts of class I ODS
production and consumption until
December 31, 2021. Thus, Executive
Order 13175 does not apply to this
action.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
as applying only to those regulatory
actions that concern environmental
health or safety risks that the agency has
reason to believe may
disproportionately affect children, per
the definition of “covered regulatory
action” in section 2—202 of the
Executive Order. This action is not
subject to Executive Order 13045
because it does not concern an
environmental health risk or safety risk.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211, because it is not a
significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act

This rulemaking does not involve
technical standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority

Populations and Low-Income
Populations

EPA believes the human health or
environmental risk addressed by this
action will not have potential
disproportionately high and adverse
human health or environmental effects
on minority, low-income, or indigenous
populations because it does not affect
the level of protection provided to
human health or the environment. The
controls in place for laboratory and
analytical uses provide adequate
assurance that very little, if any,

environmental impact will result from
the handling and disposal of the small
amounts of class I ODS used in such
applications.

List of Subjects in 40 CFR Part 82

Environmental protection,
Administrative practice and procedure,
Air pollution control, Chemicals,
Chlorofluorocarbons, Imports, Methyl
chloroform, Ozone, Reporting and
recordkeeping requirements.

Dated: October 31, 2014.
Gina McCarthy,
Administrator.

For the reasons set out in the
preamble, 40 CFR part 82 is proposed to
be amended as follows:

PART 82—PROTECTION OF
STRATOSPHERIC OZONE

m 1. The authority citation for part 82
continues to read as follows:

Authority: 42 U.S.C. 7414, 7601, 7671—
7671q.

m 2. Section 82.8 is amended by revising
paragraph (b) to read as follows:

§82.8 Grant of essential use allowances
and critical use allowances.
* * * * *

(b) A global exemption for class I
controlled substances for essential
laboratory and analytical uses shall be
in effect through December 31, 2021,
subject to the restrictions in appendix G
of this subpart, and subject to the
recordkeeping and reporting
requirements at § 82.13(u) through (x).
There is no amount specified for this
exemption.

* * * * *
[FR Doc. 2014-26530 Filed 11-7-14; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF AGRICULTURE

Performance Review Board
Appointments

AGENCY: Office of Human Resources
Management, Departmental
Management, USDA.

ACTION: Notice of appointment.

SUMMARY: This notice announces the
appointment of the members of the
Senior Executive Service (SES) and
Senior Level (SL) and Scientific or
Professional (ST) Performance Review
Boards (PRB) for the Department of
Agriculture, as required by 5 U.S.C.
4314(c)(4). Agriculture has a total of six
PRBs: the Secretary’s PRB; Departmental
Management and Staff Offices PRB;
Natural Resources and Environment
PRB; Farm and Foreign Agricultural
Services, Rural Development, Food,
Nutrition and Consumer Services PRB;
Marketing and Regulatory Programs,
Food Safety PRB; and Research,
Education, and Economics PRB. The
PRBs comprise of career and noncareer
executives and Chairpersons to make
recommendations on the performance of
executives to the Secretary, including
performance ratings and bonuses for
SES, SL, and ST employees. The boards
meet annually to review and evaluate
performance appraisal documents and
provide written recommendations to the
Secretary for final approval of
performance ratings and base salary
increases.

DATES: Effective October 24, 2014.

FOR FURTHER INFORMATION CONTACT:
William Milton, Director, Office of
Human Resources Management,
telephone: (202) 690—-2139, email:
william.milton@dm.usda.gov or Patricia
Moore, Director, Executive Resources
Management Division, telephone: (202)
720-8629, email: patty.moore@
dm.usda.gov.

SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C. 4314(c)(4), the

following executives may be appointed
by mission areas to the USDA PRBs:

Office of the Secretary

Baenig, Brian; Christenson, Daniel;
Wheelock, Leslie

Departmental Management (OAO,
OBPA, OCIO, OCFO, OHSE, OHRM,
0J0, 00 and OPPM) and Staff Offices
(ASCR, OCE, OC, OCR, OGC and NA)

Batta, Todd; Parham, Gregory L.;
Baumes, Harry S.; Bender, Stuart;
Bice, Donald; Black, David O.;
Brewer, John; Bumbary-Langston, Inga
P.; Christian, Lisa A.; Clanton,
Michael W.; Coffee, Richard; Cook,
Cheryl L.; Foster, Andrea L.; Glauber,
Joseph; Grahn, David P.; Heard,
Robin; Hohenstein, William G.;
Holladay, Jon; Hunter, Joyce; Jackson,
Yvonne T.; Jeanquart, Roberta; Jenson,
William; Johansson, Robert C.; Jones,
Carmen: Jones, Diem Linh L.; Kelly,
Janet Karlease; Leland, Arlean;
Leonard, Joe; Linden, Ralph A.;
Lippold, David; Lowe, Christopher S.;
Lowe, Stephen O.; McClam, Charles;
Milton, William; Moulton, Robert
Jeffrey; Paul, Matt; Parker, Carolyn C.;
Pfaeffle, Frederick; Repass, Todd;
Ruiz, Carl Martin; Shorter, Malcom;
Shearer, David P.; Turner, Calvin;
Vos, John P.; Ware, Joseph A.;
Wallace, Charles; White, John S.;
Wilburn, Curtis; Wiley, Curtis;
Wilusz, Lisa; Young, Benjamin;
Young, Mike; Zehren, Christopher J.

Marketing and Regulatory Programs
(MRP)

Avalos, Ed; Cordova, Elvis; Woodward
II, Gary

Agricultural Marketing Service

Alonzo, Anne; Bailey, Douglas; Barnes,
Rex; Coale, Dana; Earnest, Darryl;
Guo, Ruihong; McEvoy, Miles; Morris,
Craig; Neal, Arthur; Parrott, Charles
W.

Animal and Plant Health Inspection
Service

Bandla, Murali; Bech, Rebecca; Berger,
Philip; Blakely, Cheryle L; Brown,
Charles; Clark, Larry; Clay, William;
Clifford, John; Davidson, Mark L.;
Diaz-Soltero, Hilda; Dick, Jere; El
Lissy, Osama A.; Firko, Michael J.;
Gipson, Chester A.; Granger, Larry;
Gregoire, Michael; Grode, Jeffrey; Hill,
Jr., Richard; Hoffman, Neil E.;
Holland, Marilyn; Huttenlocker,

Robert; Jones, Bethany; Juarez,
Bernadette; Kaplan, David; Lautner,
Elizabeth; Levings, Randall L.;
McCammon, Sally L.; McCluskey,
Brian; Mendoza, Jr., Martin; Morgan,
Andrea; Murphy, Virginia; Myers,
Thomas; Royer, Matthew; Shea, A.
Kevin; Shere, Jack; Simmons, Beverly;
Smith, Cynthia; Thiermann,
Alejandro B.; Thompson, Barbara L.;
Watson, Michael T.; Washington,
Gary S.; Wiggins, Marsha A.; Zakarka,
Christine

Grain Inspection, Packers and
Stockyards Administration

Alonzo, Mary C.; Jones, Randall; Keith,
Susan; Mitchell, Lawrence W.

Food Safety

Almanza, Alfred; Banegas, Ronald;
Basu, Parthapratim; Blake, Carol L.;
Chen, Vivian; Dearfield, Kerry L.;
Derfler, Philip; Edelstein, Rachel;
Engeljohn, Daniel; Esteban, Jose
Emilio; Gilmore, Keith Allyn; Hill,
Joseph; Jones, Ronald; Kause, Janell
R.; Lowe, Mary F.; Mian, Haroon S.;
Myers, Jacqueline; Nintemann, Terri;
Ronholm, Brian; Sidrak, Hany Z.;
Smith, William; Stevens, Janet;
Tawadrous, Armia; Tohamy, Soumaya
M; Watts, Michael

Farm and Foreign Agricultural Services
Gutter, Karis T; Scuse, Michael

Foreign Agricultural Service

Foster, Christian; Karsting, Philip;
Palmieri, Suzanne; Nuzum, Janet;
Quick, Bryce

Farm Service Agency

Beyerhelm, Christopher; Diephouse,
Gregory; Garcia, Juan M.; Dolcini, Val;
Harwood, Joy; Rucker, Mark A.;
Schmidt, John M.; Stephenson,
Robert; Thompson, Candace; Trimm,
Alan; Ware, Heidi Grace

Risk Management Agency

Alston, Michael; Nelson, Leiann H.;
Willis, Brandon C.; Witt, Timothy;
Worth, Thomas W.

Food, Nutrition and Consumer Services
(FNCS)

Bailey Jr., Robin David; Barnes, Darlene;
Burr, David Glenn; Concannon,
Kevin; Dean, Telora; Dombroski,
Patricia; English, Timothy D.; Jackson,
Yvette S.; Kane, Deborah J.; Ludwig,
William; Mande, Jerold; Rowe,


mailto:william.milton@dm.usda.gov
mailto:patty.moore@dm.usda.gov
mailto:patty.moore@dm.usda.gov

66684

Federal Register/Vol. 79, No. 217/Monday, November 10, 2014/ Notices

Audrey; Shahin, Jessica; Thornton,
Jane; Tribiano, Jeffrey

Rural Development (RD)

Ferguson, Katherine; O’Brien, Doug;
Kunesh, Patrice

Rural Business Service
Parker, Chadwick O.
Rural Housing Service

Allen, Joyce; Davis, Richard A.;
Glendenning, Roger; Hannah,
Thomas; Hooper, Bryan; Primrose,
Edna; Ross, Robert H.; Salguero,
Francisco; Atkins, Anita

Rural Utilities Service

Adams, Keith; Ackerman, Kenneth;
Bojes, Gary; Ponti-Lazaruk, Jacqueline

Natural Resources and Environment

Blazer, Arthur; Bonnie, Robert Farrell;
Harrell, Meryl; Mills, Ann C.

Forest Service

Atkinson, Kathleen; Blount, Emilee;
Brown, Thomas C.; Bryant, Arthur;
Bytnerowicz, Andrzej; Christiansen,
Victoria; Cleaves, David A.; Cohen,
Warren Bruce; Coleman, Angela V.;
Cullen, Daniel; Dixon, Antoine;
Doudrick, Robert; Ferguson, Tony;
Ferrell, David L.; Foster, George S.;
Friend, Alexander L.; Grant, Gordon
E.; Guldin, Richard; Gutman,
Theodore H.; Hammel, Kenneth E.;
Harbour, Thomas C.; Hubbard, James
E.; Iverson, Louis R.; Jiron, Daniel J.;
Joyner, Calvin N.; Krueger, Faye L.;
Lago, Jacquelyn L.; Lemly, Dennis;
Lepore, Mary Beth; Lugo, Ariel E.;
Mangold, Robert D.; McGuire,
Jennifer; Meade, Joe L.; Meinzer,
Frederick C.; Mezainis, Valdis E.;
Moore, Randy; Myers, Jr., Charles L.;
Nash, Douglas R.; Pena, James M.;
Pendleton, Beth G.; Peterson, David
L.; Phipps, John E.; Rains, Michael T.;
Raphael, Martin G.; Rasure, Nora B.;
Reaves, Jimmy L.; Rodriguez-Franco,
Carlos; Ross, Robert J.; Sears, George
A.; Shortle, Walter C.; Smith, Gregory
C.; Spies, Thomas A.; Stanturf, John
A.; Strong, Thelma J.; Thompson III,
Frank R.; Tidwell, Thomas; Tooke,
Tony; Vose, James M.; Wagner, Mary
A.; Wear, David; Weldon, Leslie;
West, Cynthia

Natural Resources Conservation
Service

Barry, Gayle N.; Boozer, Astor F.;
Christensen, Thomas; Coleman, Ray-
Deleon J.; Erickson, Terrell; Gelburd,
Diane; Herbert, Noller; Honeycutt, C.
Wayne; Jordan, Leonard; Kramer,
Anthony; Kunze, Stephen; Perry,
Janet; Reed, Lesia; Salinas, Salvador;

Smith, David W.; Suarez Oliva,
Carlos; Weller, Jason; Wilkes, Homer
L.

Research, Education and Economics

Abebe, Yeshimebet, Bartuska, Ann;
Woteki, Catherine

Agricultural Research Service

Ahuja, Lajpat R.; Allen, Lindsay;
Arnold, Jeffrey G.; Baldus, Lisa;
Brennan, Deborah; Bahar, Mojdeh;
Bretting, Peter K.; Chandler, Laurence;
Cleveland, Thomas; Erhan, Sevin;
Fayer, Ronald; Gay, Cyril G.; Gibson,
Paul; Gottwald, Timothy R.; Hackett,
Kevin J.; Hammond, Andrew;
Hatfield, Jerry L.; Hefferan, Colien;
Huber, Steven C.; Hunt, Patrick G.;
Jackson, Thomas J.; Jacobs-Young,
Chavonda; Jenkins, Johnie Norton;
Kappes, Steven; Kochian, Leon V.;
Kunickis, Sheryl; Lillehoj, Hyun S.;
Lindsay, James A.; Liu, Simon; Loper,
Joyce E.; Magill, Robert; Matteri,
Robert; Mattoo, Autar K.; McGuire,
Michael; McMurtry, John; Nackman,
Ronald J; Onwulata, Charles: Ort,
Donald R.; Pollak, Emil; Rango,
Albert; Riley, Ronald T.; Sebesta,
Paul; Shafer, Steven; Starke-Reed,
Pamela; Simmons, Mary W.; Smith,
Timothy P.; Spence, Joseph; Suarez,
David Lee; Swietlik, Dariusz;
Upchurch, Dan; Whalen, Maureen;
Willett, Julious L.; Zhang, Howard

Economic Research Service

Bianchi, Ronald; Bohman, Mary;
Munisamy, Gopinath; Pompelli,
Gregory K.; Variyam, Jayachandran
N.; Weinberg, Marca J.

National Agricultural Statistics Service

Barnes, Kevin L.; Hamer, Jr., Hubert;
Harris, James Mark; Parsons, Joseph
L.; Picanso, Robin; Reilly, Joseph;
Valivullah, Michael

National Institute of Food and
Agriculture

Broussard, Meryl; Desbois, Michel;
Holland, Robert E.; Montgomery,
Cynthia R.; Qureshi, Muquarrab A.;
Ramaswamy, Sonny
Dated: November 5, 2014.

Thomas J. Vilsack,

Secretary.

[FR Doc. 2014-26613 Filed 11-7-14; 8:45 am]

BILLING CODE P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Doc. No. AMS-LPS-14-0081]

Notice of Inquiry; Request for
Comments on a New Beef Promotion,
Research, and Information Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice of Inquiry, request for
comments.

SUMMARY: The Agricultural Marketing
Service (AMS) of the Department of
Agriculture (USDA) requests public
comments to inform its development of
a beef promotion, research, and
information order under the Commodity
Promotion, Research, and Consumer
Information Act of 1996 (1996 Act). This
request for comments offers the
opportunity for interested individuals
and organizations to provide views
concerning provisions that would be
included in an industry-funded
promotion, research, and information
program for beef and beef products. The
proposed order would be in addition to
the existing beef promotion and
research program established under the
Beef Promotion and Research Act of
1985 (1985 Act). A referendum on an
order established under the 1996 Act
would be conducted 3 years after
assessments begin to determine whether
beef producers favor the program and if
it should continue. A second
referendum would be held within 7
years of the start of the program.

DATES: Written comments must be
received by December 10, 2014.

ADDRESSES: Interested persons and
organizations are invited to submit
written comments by any of the
following methods:

Federal eRulemaking: At
www.regulations.gov, follow the
instructions for submitting comments.

Mail: Comments may be sent to Beef
Promotion, Research, and Information
Order; Research and Promotion
Division; Livestock, Poultry, and Seed
Program; Agricultural Marketing
Service, USDA, Room 2096-S, STOP
0249, 1400 Independence Avenue SW.,
Washington, DC 20250-0249.

Instructions: All comments should
reference the docket number, the date,
and the page number of this issue of the
Federal Register. In providing
responsive comments concerning
provisions of this program, please
reference the heading below under
which you are contributing information.

Please be advised that all comments
submitted in response to this notice will
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be included in the record and will be
made available to the public on the
Internet at http://www.regulations.gov,
including any personal information.
Also, the identity of the individuals or
entities submitting the comments will
be made public.

FOR FURTHER INFORMATION CONTACT:
Angie Snyder, Research and Promotion
Division, by email at angie.snyder@
ams.usda.gov, by fax at 202/720-1125,
or by phone on 202/720-5705.
SUPPLEMENTARY INFORMATION:

Background
1985 Act Program

The current beef promotion and
research program (commonly called the
Beef Checkoff Program) was authorized
by the Beef Promotion and Research Act
of 1985 (1985 Act), 7 U.S.C. 2901-2918,
and became effective on July 18, 1986,
when the Beef Promotion and Research
Order, 7 CFR Part 1260, was issued.
Assessments began on October 1, 1986.

The Beef Checkoff Program’s goal is to
strengthen the position of beef in the
marketplace and to maintain and
expand domestic and foreign markets
and uses for beef and beef products. The
program is funded by a mandatory
assessment of $1 per head collected
each time cattle are sold. All producers
owning and marketing cattle, regardless
of the size of their operation or the value
of their cattle, must pay the assessment.
A comparable assessment is collected
on all imported cattle, beef, and beef
products. Assessments under this
program, which total about $80 million
annually, are used to fund programs of
promotion, research, and information
that are carried out under federal
oversight

This program is administered by the
Cattlemen’s Beef Promotion and
Research Board (CBB) comprising
approximately 100 domestic producer
and importer members. Each year, the
Secretary of Agriculture appoints about
one-third of all CBB members to 3-year
terms from cattle producers and
importers nominated by eligible
industry organizations.

Annually, CBB elects 10 members to
a Beef Promotion Operating Committee
(Operating Committee). The other 10
members of the Operating Committee
are members of the Federation of State
Beef Councils, which is a division of the
National Cattlemen’s Beef Association.
The Operating Committee is responsible
for developing budgets; approving
projects of promotion, research, and
information; and awarding contracts on
behalf of the Beef Checkoff Program.

CBB employs a staff with offices in
Centennial, Colorado.

Working Group Meetings

For more than 3 years, a Cross-
Industry Working Group (CIWG, also
known as the Beef Checkoff Working
Group and the Beef Checkoff
Enhancement Working Group) made up
of a number of cattle industry and
agricultural organizations met to
identify ways to come to agreement on
how to bring additional resources to the
Beef Checkoff Program, including
whether to amend the existing program
under the 1985 Act, to create a new
program under the Commodity
Promotion, Research, and Information
Act of 1996 (1996 Act), 7 U.S.C. 7411—
7425, or some other action. While
producer attitude surveys show that
support for the current program is high
and indications are that most support an
increase in the assessment rate,
concerns have nevertheless been
expressed about the structure of the
program as contemplated by the 1985
Act and a desire by some that the Beef
Checkoff Program structure be amended
as a prerequisite for support for an
increase in assessments.

CIWG members agreed that the
current Beef Checkoff Program was
underfunded to meet its long-range
plan, but they did not settle on any
governance changes. They did, however,
request for USDA to amend the Beef
Promotion and Research Order to allow
organizations created since 1985 to
contract with the Beef Checkoff
Program. USDA completed this
regulatory action in August 2012.

Since the initial meeting, the CIWG
met several times, and unable to come
to a recommendation, disbanded in June
2013. After disbanding, some
organizations that were a part of the
CIWG supported a proposal to develop
a new beef program under the 1996 Act
to limit any one organization’s control
over the direction of checkoff dollars.
Other organizations that were a part of
the CIWG supported keeping the
program under the 1985 Act or
establishing new beef-specific
legislation.

At the direction of Secretary Thomas
Vilsack, the CIWG reconvened in early
2014 and appointed a facilitator. The
group last met in July 2014 in
Washington, DC, and identified a
number of ways to enhance the current
Beef Checkoff Program, including
changing the nominating process to
allow associations a greater say in who
serves on the Beef Promotion Operating
Committee, which directs the projects
under the Beef Checkoff Program;
increasing the $1.00-per-head
assessment by an additional, refundable
$1.00; holding periodic requests for a

referendum on the Beef Checkoff
Program at local Farm Service Agency
county offices; and having CBB staff
take the lead in running Beef Checkoff
committee meetings, which are jointly
populated by both CBB members and
members of the Federation of State Beef
Councils (Federation), to address
concerns about any one organization
running the meetings.

Shortly thereafter, one organization
withdrew from the CIWG, expressing
belief that the actions were unlikely to
result in the desired reform. The
organization that withdrew from the
CIWG further recommended that USDA
create a new beef checkoff program
under the 1996 Act.

At a meeting of most of the members
of the CIWG on September 30, 2014,
Secretary Vilsack announced his
intention to bring more resources to beef
industry research and promotion efforts
by promulgating an order for a new
program under the authority of the 1996
Act. The new program would operate
concurrently with the Beef Checkoff
Program already in place under the
authority of the 1985 Act and would
seek to address the beef industry’s
concerns about the structure of the
current Beef Checkoff Program. A new
checkoff program would serve as the
basis of support for increased
assessments.

Thus far, the CIWG has not made a
recommendation on a path to enhance
the Beef Checkoff Program through
amendment of the 1985 Act, which
would require Congressional action.

Questions & Answers
Why is this action being taken?

To address general industry
recognition of a need to increase
funding for beef promotion and research
but having no discretion to enhance
assessments under the 1985 Act, USDA
is developing a new Beef Promotion,
Research, and Information Program
authorized under its existing authorities
granted by the 1996 Act. The program
would enhance available resources,
which would help the beef industry
address important issues such as
exports, beef demand, nutrition, and
consumer information. As a result,
additional resources could help increase
demand for beef both domestically and
internationally, thus benefitting cattle
producers and the domestic beef
industry.

Does the beef industry have a say?

Yes. First, USDA is seeking comments
before drafting a proposed order under
the 1996 Act. Second, USDA will seek
comments on a proposed order.
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Would this new program be subject to
referendum?

Yes. Within 3 years following USDA’s
issuance of a final order, a referendum
would be conducted among eligible beef
industry entities to determine whether
they favor continuation, termination, or
suspension of the program. If the
referendum passes, the new program
would continue, with a second
referendum held within 7 years of the
start of the program. If the initial
referendum fails, the program would be
terminated.

What happens to the Beef Checkoff
Program that was established under the
1985 Act?

Nothing; the current Beef Checkoff
Program would continue. This action is
separate from the Beef Promotion and
Research Order (7 CFR Part 1260)
established under the 1985 Act. The
1985 Act program would continue to
run until beef producers and importers
vote in a referendum to terminate the
program. As provided by the 1985 Act,
USDA would conduct a referendum on
the request of a representative group
comprising 10 per cent or more of cattle
producers to determine whether cattle
producers favor the termination or
suspension of the program. More
information regarding the referendum
process authorized by the Act of 1985 is
available here: http://
www.ams.usda.gov/AMSv1.0/
getfile?’dDocName=STELPRDC5108482.

The proposed program to be
implemented under the 1996 Act would
run in addition to the current Beef
Checkoff Program, and assessments
collected under the new program would
be handled under separate authority.
Projects and funding would be
determined by provisions established
under the new order.

Comment Procedures

In your comments, please reference
the heading(s) under which you are
contributing information. USDA is
specifically seeking comments
addressing the questions listed below.

1. Who should be assessed?

2. What should be the board
structure?

e Who is eligible to serve?

e Should there be a relatively large
delegate body appointed by the
Secretary that would elect and
recommend from within itself a smaller
board?

e What should be the size of the
board?

e What should be the term of office?

3. How should the board be selected?

¢ Who may nominate eligible
candidates to serve?

e What should be the nomination and
selection process?

4. What should be the powers and
duties of the board?

5. Who has decision-making
authority?

e Should funding decisions be made
by the full board or a smaller body
elected from within this board?

e Should funding decisions be made
in conjunction with other organizations
such as the Federation of State Beef
Councils or the current Cattlemen’s Beef
Promotion and Research Board?

6. How should the assessment rate be
determined?

¢ Should the assessment be a
specified amount, a percent of value, or
an amount determined by board?

o If a specified amount or a percent
of value, should there be provisions for
adjustments to the rate by the board,
and without subsequent producer
referendum?

e Should there be a de minimis
exemption for certain size operations or
classes of cattle or beef?

¢ Should there be temporary or
permanent provisions for refunds of
assessments?

7. How should assessments be
collected?

e Should the States or the national
board collect the assessment?

e Should the assessment be levied at
all points of sale, at slaughter, or at
some other time?

8. When should the referenda be
conducted?

Comments that do not address these
topics or topics closely associated with
the structure of a new beef research and
promotion order under the authority of
the 1996 Act may be deemed
unresponsive or beyond the scope of
this notice.

USDA will consider written
comments in developing a Beef
Promotion, Research and Information
Order that provides for a promotion,
research, and information program for
beef and beef products under the 1996
Act. The new program would operate
concurrently with the Beef Checkoff
Program authorized under the authority
of the 1985 Act.

Dated: November 4, 2014.
Rex A. Barnes,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2014-26552 Filed 11-7—14; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2013-0013]

Monsanto Company and Forage
Genetics International; Determination
of Nonregulatory Status of Genetically
Engineered Alfalfa

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

SUMMARY: We are advising the public of
our determination that an alfalfa event
developed by the Monsanto Company
and Forage Genetics International,
designated as event KK179, which has
been genetically engineered to express
reduced levels of guaiacyl lignin, is no
longer considered a regulated article
under our regulations governing the
introduction of certain genetically
engineered organisms. Our
determination is based on our
evaluation of data submitted by the
Monsanto Company and Forage
Genetics International in its petition for
a determination of nonregulatory status,
our analysis of available scientific data,
and comments received from the public
in response to our previous notices
announcing the availability of the
petition for nonregulated status and its
associated environmental assessment
and plant pest risk assessment. This
notice also announces the availability of
our written determination and finding
of no significant impact.

DATES: Effective November 10, 2014.

ADDRESSES: You may read the
documents referenced in this notice and
the comments we received at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2013-0013 or
in our reading room, which is located in
Room 1141 of the USDA South
Building, 14th Street and Independence
Avenue SW., Washington, DC. Normal
reading room hours are 8 a.m. to 4:30
p-m., Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

Supporting documents are also
available on the APHIS Web site at
http://www.aphis.usda.gov/
biotechnology/petitions table
pending.shtml under APHIS Petition
Number 12-321-01p.

FOR FURTHER INFORMATION CONTACT: Dr.
John Turner, Director, Environmental
Risk Analysis Programs, Biotechnology
Regulatory Services, APHIS, 4700 River
Road Unit 147, Riverdale, MD 20737—
1236; (301) 851-3954, email:


http://www.aphis.usda.gov/biotechnology/petitions_table_pending.shtml
http://www.aphis.usda.gov/biotechnology/petitions_table_pending.shtml
http://www.aphis.usda.gov/biotechnology/petitions_table_pending.shtml
http://www.ams.usda.gov/AMSv1.0/getfile?dDocName=STELPRDC5108482
http://www.ams.usda.gov/AMSv1.0/getfile?dDocName=STELPRDC5108482
http://www.ams.usda.gov/AMSv1.0/getfile?dDocName=STELPRDC5108482
http://www.regulations.gov/#!docketDetail;D=APHIS-2013-0013
http://www.regulations.gov/#!docketDetail;D=APHIS-2013-0013
http://www.regulations.gov/#!docketDetail;D=APHIS-2013-0013
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john.t.turner@aphis.usda.gov. To obtain
copies of the supporting documents for
this petition, contact Ms. Cindy Eck at
(301) 851-3892, email: cynthia.a.eck@
aphis.usda.gov.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 7 CFR part 340,
“Introduction of Organisms and
Products Altered or Produced Through
Genetic Engineering Which Are Plant
Pests or Which There Is Reason to
Believe Are Plant Pests,” regulate,
among other things, the introduction
(importation, interstate movement, or
release into the environment) of
organisms and products altered or
produced through genetic engineering
that are plant pests or that there is
reason to believe are plant pests. Such
genetically engineered (GE) organisms
and products are considered ‘‘regulated
articles.”

The regulations in § 340.6(a) provide
that any person may submit a petition
to the Animal and Plant Health
Inspection Service (APHIS) seeking a
determination that an article should not
be regulated under 7 CFR part 340.
APHIS received a petition (APHIS
Petition Number 12-321-01p) from the
Monsanto Company and Forage
Genetics International (Monsanto and
FGI), seeking a determination of
nonregulated status of alfalfa designated
as event KK179, which has been
genetically engineered to express
reduced levels of guaiacyl lignin, a
major subunit component of total lignin
that slows the digestion of cellulose in
livestock, as compared to conventional
alfalfa at the same stage of growth. The
petition states that this alfalfa is
unlikely to pose a plant pest risk and,
therefore, should not be a regulated
article under APHIS’ regulations in 7
CFR part 340.

According to our process ! for
soliciting public comment when
considering petitions for determinations
of nonregulated status of GE organisms,
APHIS accepts written comments
regarding a petition once APHIS deems
it complete. In a notice 2 published in
the Federal Register on April 22, 2013,
(78 FR 23738-23740, Docket No.

10n March 6, 2012, APHIS published in the
Federal Register (77 FR 13258-13260, Docket No.
APHIS-2011-0129) a notice describing our public
review process for soliciting public comments and
information when considering petitions for
determinations of nonregulated status for GE
organisms. To view the notice, go to http://
www.regulations.gov/#!docketDetail;:D=APHIS-
2011-0129.

2To view the notice, the petition, the comments
we received, and other supporting documents, go to
http://www.regulations.gov/
#!docketDetail;D=APHIS-2013-0013.

APHIS-2013-0013), APHIS announced
the availability of the Monsanto and FGI
petition for public comment. APHIS
solicited comments on the petition for
60 days ending on June 21, 2013, in
order to help identify potential
environmental and interrelated
economic issues and impacts that
APHIS may determine should be
considered in our evaluation of the
petition.

APHIS received 55 comments on the
petition. APHIS decided, based on its
review of the petition and its evaluation
and analysis of comments received
during the 60-day public comment
period on the petition, that the petition
involves a GE organism that raises
substantive new issues. According to
our public review process for such
petitions (see footnote 1), APHIS first
solicits written comments from the
public on a draft environmental
assessment (EA) and a plant pest risk
assessment (PPRA) for a 30-day
comment period through the
publication of a Federal Register notice.
Then, after reviewing and evaluating the
comments on the draft EA and the PPRA
and other information, APHIS revises
the PPRA as necessary and prepares a
final EA and, based on the final EA, a
National Environmental Policy Act
(NEPA) decision document (either a
finding of no significant impact (FONSI)
or a notice of intent to prepare an
environmental impact statement). If a
FONSI is reached, APHIS furnishes a
response to the petitioner, either
approving or denying the petition.
APHIS also publishes a notice in the
Federal Register announcing the
regulatory status of the GE organism and
the availability of APHIS’ final EA,
PPRA, FONSI, and our regulatory
determination.

In a notice (see footnote 2) published
in the Federal Register on May 30,
2014, (79 FR 31082-31083, Docket No.
APHIS-2013-0013), APHIS announced
the availability of a draft EA and a PPRA
for public comment. APHIS solicited
comments on the draft EA, the PPRA,
and whether the subject alfalfa is likely
to pose a plant pest risk for 30 days
ending on June 30, 2014. During the
comment period, APHIS received a total
of 177 comments, of which, 13 were
opposed to a determination of
nonregulated status and 164 were
supportive of a determination of
nonregulated status. Issues raised
include potential effects on human
health, effects from gene flow and
effects on pollinators. APHIS has
addressed the issues raised during the
comment period and has provided
responses to the comments as an
attachment to the FONSI.

National Environmental Policy Act

After reviewing and evaluating the
comments received during the comment
period on the draft EA and the PPRA
and other information, APHIS has
prepared a final EA. The EA has been
prepared to provide the public with
documentation of APHIS’ re