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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Chapter X

Advisory Opinions Pilot

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Procedural rule.

SUMMARY: The Bureau of Consumer
Financial Protection (Bureau)
announces the establishment of a new
pilot advisory opinion program (Pilot
AO Program).

DATES: This procedural rule is
applicable on June 22, 2020.

FOR FURTHER INFORMATION CONTACT: For
additional information about the Pilot
AO Program, contact Marianne Roth,
Chief Risk Officer, Office of Strategy, at
202-435-7684. If you require this
document in an alternative electronic
format, please contact CFPB_
Accessibility@cfpb.gov.
SUPPLEMENTARY INFORMATION:

I. Background

Under the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(Dodd-Frank Act),! the Bureau’s
“primary functions” include issuing
guidance implementing Federal
consumer financial law.2 The Bureau
believes that providing clear and useful
guidance to regulated entities is an
important aspect of facilitating markets
that serve consumers.

The Bureau currently issues several
types of guidance regarding the statutes
that it administers and regarding the
regulations and Official Interpretations
that it normally issues through the
notice-and-comment process. On
occasion, the Bureau provides guidance
in interpretive rules or general
statements of policy. The Bureau also
routinely issues Compliance Aids that
present legal requirements in a manner

1Public Law 111-203, 124 Stat. 2081 (2010).
212 U.S.C. 5511(c)(5).

that is useful for compliance
professionals, other industry
stakeholders, and the public, or include
practical suggestions for how entities
might choose to go about complying
with those requirements.3 Additionally,
the Bureau provides individualized
“implementation support” to regulated
entities through its Regulatory Inquiries
Function (RIF).# Neither Compliance
Aids nor the RIF are intended to
interpret ambiguities in legal
requirements.

The Bureau is establishing the Pilot
AO Program in response to feedback
received from external stakeholders
encouraging the Bureau to provide
written guidance in cases of regulatory
uncertainty. The Bureau received
requests of this nature in comments
submitted in response to the Request for
Information Regarding Bureau Guidance
and Implementation Support (Guidance
RFI). The Guidance RFI noted, among
other things, current Bureau forms of
individualized support to regulated
entities—principally the RIF—and
asked whether the Bureau should
consider an AO program to provide
interpretations, including the particular
scope and benefits of AOs that would be
distinct from generalized frequently
asked questions (FAQs), and the types
of questions or issues that could or
could not be appropriately dealt with by
AQOs.5

In response to the Guidance RFI,
several respondents recommended the
Bureau issue such AOs. Commenters
that supported AOs wrote that a Bureau
AO program would reduce ambiguity
and increase regulatory certainty,
support proactive consumer protection,
and enhance timeliness of guidance.
Several of these commenters suggested
that AOs be binding, ultimately be
incorporated into a central location (like
the Official Interpretations to Bureau
regulations), and be accessible and
useful to third parties as well as
requestors.

Other commenters responded to the
Guidance RFI and opposed the issuance
of AOs. They had three primary
objections: First, that AOs will not
provide the public with meaningful

3 See Policy Statement on Compliance Aids, 85
FR 4579 (Jan. 27, 2020).

4 See Bureau of Consumer Financial Protection
Request for Information Regarding Bureau Guidance
and Implementation Support (Guidance RFI), 83 FR
13959, 13961-62 (Apr. 2, 2018).

5 Guidance RFI, at 13964.

additional assistance in understanding
legal requirements; second, that AOs
could create confusion; and third, that
interpretations are better made via
notice and comment.

Comments on the Bureau’s Proposed
Policy on No-Action Letters and the
BCFP Product Sandbox ¢ also addressed
whether the Bureau should include an
interpretive letter (IL) or AO program to
the Compliance Assistance Sandbox
(CAS). Commenters supporting the
inclusion of an IL or AO program to the
CAS said that the Bureau could further
compliance and clarify regulatory
expectations by issuing interpretive
legal opinions in circumstances
warranting further legal clarity on a
particular practice or activity. They
noted that other regulatory agencies
provide for opinions of this kind. A
commenter opposing the inclusion of an
IL or AO program to the CAS reiterated
the objections made by commenters on
the Guidance RFI that AOs could
increase confusion and that
interpretations are better made via
notice and comment.

After considering these comments, the
Bureau is establishing the Pilot AO
Program to provide guidance with
interpretive content that is: Focused on
regulatory uncertainty identified by
requestors; reliable for the requestor and
all similarly situated parties as the
Bureau’s authoritative interpretation of
the law; and publicly released for the
awareness of all affected persons. The
Bureau appreciates the concerns raised
by some commenters on the Guidance
RFI and the CAS about an AO program.
With respect to concerns that AOs
would not provide meaningful
assistance to stakeholders regarding the
interpretation of legal requirements, the
Bureau believes that the comments
described above indicate that there is
meaningful demand for the resolution of
regulatory uncertainty beyond the
Bureau'’s existing tools for issuing
guidance. Accordingly, the Pilot AO
Program can help enhance compliance.
With respect to comments that AOs
could create confusion, the Bureau
believes that clear communication of the
status of AOs issued under the Pilot AO
Program as interpretive rules under the
Administrative Procedure Act (APA)
will minimize potential for confusion as

6 See Bureau of Consumer Financial Protection
Policy on No-Action Letters and the BCFP Product
Sandbox, 83 FR 64036—64045 (Dec. 13, 2018).
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to the significance of different types of
guidance. Further, AOs will be signed
by the Director, addressing concerns
that an AO program could lead to the
proliferation of conflicting staff-level
opinions.

With respect to comments regarding
the importance of notice and comment,
the Bureau agrees that broad stakeholder
input is valuable in many contexts. As
explained below, the Bureau does not
intend to issue advisory opinions on
issues that are better addressed through
the notice-and-comment process.
However, as the APA contemplates by
exempting interpretive rules from
notice-and-comment requirements, the
Bureau also believes that there are
contexts where it is appropriate to
interpret the applicable law through
timely guidance without needing to
engage in a sometimes-lengthy notice-
and-comment process.

The Bureau is initiating its program
for AOs in the form of a pilot, which
will allow the Bureau to gain additional
experience with AOs. Public comments
on the Bureau’s concurrent proposal,
together with the Bureau’s experience
with the pilot, will inform how the
Bureau uses AOs in the future.

II. Parameters of the Pilot AO Program
A. Overview

The primary purpose of the Pilot AO
Program is to provide a mechanism
through which the Bureau may more
effectively carry out its statutory
purposes and objectives by better
enabling compliance in the face of
regulatory uncertainty. Under the
program, parties will be able to request
interpretive guidance, in the form of an
AQ, to resolve such regulatory
uncertainty.”

B. Submission and Content of Requests

Requests may be submitted via email
to advisoryopinion@cfpb.gov, or through
other means designated by the Bureau.8
Requests must identify the requestor.?
Where information submitted to the
Bureau is information the requestor
would not normally make public, the
Bureau intends to treat it as confidential
pursuant to its rule, Disclosure of

7 For convenience, this document uses the term
“regulatory uncertainty” to encompass uncertainty
with respect to regulatory or, where applicable,
statutory provisions.

8 Applications should not include sensitive
personal information, such as account numbers or
Social Security numbers, or names of other
individuals.

9 The Bureau notes that during the Pilot AO
Program, requestors are not required to include the
additional information set out in the Bureau’s
separate Federal Register document regarding the
Proposed AO Program.

Records and Information,1° to the extent
applicable. The Bureau encourages
requestors to identify any such
information to the extent they choose to
include it in their submissions. For the
pilot program, requestors will be limited
to covered persons or service providers
that are subject to the Bureau’s
supervisory authority under sections
1024, 1025, or 1026(e) of the Dodd-
Frank Act or subject to the Bureau’s
enforcement authority under subtitle E
of the Dodd-Frank Act.1* The Bureau
will not accept requests from third
parties, such as trade associations or law
firms, on behalf of unnamed entities as
part of the pilot program.

C. Characteristics of AOs

AQs under the pilot program will be
interpretive rules under the APA 12 that
respond to a specific request for clarity
on an interpretive question. The Bureau
will publish AOs in the Federal
Register and on consumerfinance.gov,
including the Bureau’s summary of the
material facts and the Bureau’s legal
analysis of the issue.13 Unless otherwise
stated, each AO will be applicable to the
requestor and to similarly situated
parties to the extent that their situations
conform to the Bureau’s summary of
material facts in the AO.14

Where a statutory safe harbor is
applicable to an AO, the AO will
explain that fact. The Truth in Lending
Act (TILA), Equal Credit Opportunity
Act (ECOA), Electronic Fund Transfer
Act (EFTA), and Real Estate Settlement
Procedures Act (RESPA) provide certain
protections from liability for acts or
omissions done in good faith in
conformity with an interpretation by the
Bureau.'® The Fair Debt Collection
Practices Act (FDCPA) contains similar
protections, specifically using the term
“advisory opinion.” 16

1012 CFR 1070.

1112 U.S.C. 5514, 5515, 5516(e), 5561-5567.

125 U.S.C. 553(b).

13 An AO will not necessarily adopt any proposed
interpretation offered by the requestor. The Bureau
retains the discretion to answer requests with its
own interpretation regardless of the proposed
interpretation of the requestor.

14 Accordingly, the initial request drafted by the
requestor is not necessarily a reliable guide to the
scope or terms of an AO; the scope and terms of
an AO will be set out in the AO itself. Moreover,
the Bureau will not normally investigate the
underlying facts of the requestor’s situation, and an
AO is not applicable to the requestor if the
underlying facts of the requestor’s situation do not
conform to the Bureau’s summary of material facts.

15 See 15 U.S.C. 1640(f) (TILA); 15 U.S.C.
1691e(e) (ECOA); 15 U.S.C. 1693m(d) (EFTA); 12
U.S.C. 2617, 12 CFR 1024.4 (RESPA).

16 See 15 U.S.C. 1692(k)(e) (FDCPA).

D. Factors in Bureau Selection of Topics
for AOs

The Bureau intends to consider the
following factors as part of its
consideration of whether to address
topics through AOs.17 The Bureau will
prioritize open questions within the
Bureau’s purview that can legally be
addressed through an interpretive rule,
where an AO is an appropriate tool
relative to other Bureau tools for
resolving that question. Initial factors
weighing for the appropriateness of an
AO include: That the interpretive issue
has been noted during prior Bureau
examinations as one that might benefit
from additional regulatory clarity; that
the issue is one of substantive
importance or impact or one whose
clarification would provide significant
benefit; and/or that the issue concerns
an ambiguity that the Bureau has not
previously addressed through an
interpretive rule or other authoritative
source. Factors weighing strongly for a
presumption that an AO is not an
appropriate tool include: That the
interpretive issue is the subject of an
ongoing Bureau investigation or
enforcement action; that the interpretive
issue is the subject of an ongoing or
planned rulemaking; that the issue is
better suited for the notice-and-
comment process; that the issue could
be addressed effectively through a
Compliance Aid; or that there is clear
Bureau or court precedent that is
already available to the public on the
issue.

The Bureau intends to further
evaluate potential topics for AOs based
on additional factors, including:
Alignment with the Bureau’s statutory
objectives; size of the benefit offered to
consumers by resolution of the
interpretive issue; known impact on the
actions of other regulators; and impact
on available Bureau resources. The Pilot
AO Program will primarily focus on the
following statutory objectives of the
Bureau: (1) That consumers are
provided with timely and
understandable information to make
responsible decisions about financial
transactions; (2) that outdated,
unnecessary, or unduly burdensome
regulations are regularly identified and
addressed in order to reduce
unwarranted regulatory burdens; (3) that
Federal consumer financial law is
enforced consistently, without regard to
the status of a person as a depository

17 The following are factors that the Bureau
intends to weigh when deciding which topics to
prioritize in the AO program, based on all of the
information available to the Bureau. AO requests
need not address these factors in order to be fully
considered by the Bureau.
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institution, in order to promote fair
competition; and (4) that markets for
consumer financial products and
services operate transparently and
efficiently to facilitate access and
innovation.18

The Pilot AO Program will focus
primarily on clarifying ambiguities in
the Bureau’s regulations, although AOs
may clarify statutory ambiguities. The
Bureau will not issue AOs on issues that
require notice-and-comment rulemaking
under the APA,19 or that are better
addressed through that process. For
example, the Bureau does not intend to
issue an advisory opinion that would
change a regulation. Similarly, where a
regulation or statute establishes a
general standard that can only be
applied through highly fact-intensive
analysis, the Bureau does not intend to
replace it with a bright-line standard
that eliminates all of the required
analysis. Highly fact-intensive
applications of general standards, such
as of the statutory prohibition on unfair,
deceptive, or abusive acts or practices,
pose particular challenges for issuing
advisory opinions, although there may
be times when the Bureau is able to
offer advisory opinions that provide
additional clarity on the meaning of
such standards.

III. Regulatory Requirements

The Bureau has concluded that the
Pilot AO Program constitutes a rule of
agency organization, procedure, or
practice, and that it is, therefore, exempt
from the notice-and-comment
rulemaking requirements of the APA.20
For the same reason, it is not subject to
the 30-day delayed effective date for
substantive rules under section 553(d)
of the APA.21 Because no notice of
proposed rulemaking is required, the
Regulatory Flexibility Act does not
require an initial or final regulatory
flexibility analysis.22

IV. Signing Authority

The Director of the Bureau, having
reviewed and approved this document,
is delegating the authority to

18 See 12 U.S.C. 5511(b)(1), (3)—(5). The Bureau
has a further statutory objective, that consumers are
protected from unfair, deceptive, or abusive acts
and practices (UDAAPs) and from discrimination.
12 U.S.C. 5511(b)(2). The Bureau considers this
objective to be at least as important as its other
objectives, and it does not plan to issue an AO that
is in conflict with this objective. But because other
regulatory tools are often more suitable for
addressing UDAAPs and discrimination, the Bureau
has chosen not to highlight this objective as a
primary focus when selecting issues for the Pilot
AO Program.

195 U.S.C. 553(b).

205 U.S.C. 553(b).

215 U.S.C. 553(d).

225 U.S.C. 603(a), 604(a).

electronically sign this document to
Laura Galban, a Bureau Federal Register
Liaison, for purposes of publication in
the Federal Register.

Dated: June 18, 2020.
Laura Galban,

Federal Register Liaison, Bureau of Consumer
Financial Protection.

[FR Doc. 2020-13504 Filed 6—-19-20; 8:45 am]
BILLING CODE 4810-AM-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-1024; Product
Identifier 2019—CE-002—-AD; Amendment
39-21126; AD 2020-11-01]

RIN 2120-AA64

Airworthiness Directives; Gulfstream
Aerospace Corporation Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Gulfstream Aerospace Corporation
(Gulfstream) Model GVI airplanes. This
AD was prompted by a report that the
primary flight control actuation system
(PFCAS) linear variable displacement
transducer (LVDT) mechanical
disconnect monitor may not trigger the
disconnect of the affected control
surfaces as required in the event of a
control surface failure. This AD requires
updating the software of each PFCAS
remote electronics unit (REU), which
includes an improvement to the LVDT.
The FAA is issuing this AD to address
the unsafe condition on these products.

DATES: This AD is effective July 27,
2020.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of July 27, 2020.

ADDRESSES: For the Gulfstream and
Parker service information identified in
this final rule, contact Gulfstream
Aerospace Corporation, Technical
Publications Dept., P.O Box 2206,
Savannah, GA 31402-2206; telephone:
(800) 810-4853; fax: (912) 965—3520;
email: pubs@gulfstream.com; internet:
https://www.gulfstream.com/customer-
support. You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,

call (816) 329—4148. It is also available
on the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
1024.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
1024; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
the regulatory evaluation, any
comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Myles Jalalian, Aerospace Engineer,
Atlanta ACO Branch, FAA, 1701
Columbia Avenue, College Park, Georgia
30337; phone: (404) 474-5572; fax: (404)
474-5606; email: myles.jalalian@
faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Gulfstream Aerospace
Corporation (Gulfstream) Model GVI
airplanes. The NPRM published in the
Federal Register on December 16, 2019
(84 FR 68363).

The NPRM was prompted by a report
from Gulfstream that the PFCAS LVDT
mechanical disconnect monitor may not
trigger the disconnect of the affected
control surfaces as required in the event
of a control surface failure. The Model
GVI flight control computer actuator
LVDT disconnect monitor should
disable the control surface for ailerons,
elevators, and rudder in the event that
one of those control surfaces fails.
Gulfstream developed an REU software
update that provides improvements to
the LVDT of the PFCAS, which
addresses the LVDT disconnect monitor
problem.

This condition, if not addressed,
could lead to spoiler hard-over or loss
of structural integrity due to excessive
surface deflection and result in loss of
control of the airplane.

The NPRM proposed to require
updating the software of each PFCAS
REU, which includes an improvement
to the LVDT. The FAA is issuing this
AD to address the unsafe condition on
these products.


https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:myles.jalalian@faa.gov
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Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The FAA received no
comments on the NPRM or on the
determination of the cost to the public.

Conclusion

The FAA reviewed the relevant data
and determined that air safety and the
public interest require adopting this
final rule as proposed.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Gulfstream G650
Customer Bulletin Number 201, dated
September 28, 2017, and Gulfstream
G650ER Customer Bulletin Number 201,

dated September 28, 2017; which
specify incorporating Gulfstream G650
Aircraft Service Change 069, dated
September 28, 2017, or Gulfstream
G650ER Aircraft Service Change 069,
dated September 28, 2017. This service
information differs because each
document applies to a different airplane
designation.

The FAA also reviewed Gulfstream
G650 Aircraft Service Change 069, dated
September 28, 2017, and Gulfstream
G650ER Aircraft Service Change 069,
dated September 28, 2017, which
provide and reference procedures for
preparing the REU for a software
update.

The FAA reviewed Parker Service
Bulletin 469000—27-003, Revision 1,
dated October 11, 2017, which contains

ESTIMATED COSTS

procedures for updating the software of
the REU from Label 34 to Label 35. This
update includes improved LVDT
disconnect and oscillatory monitoring,
force fight mitigation, troubleshooting,
and rectification of other reported
problems.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 161 products installed on
airplanes of U.S. registry.

The FAA estimates the following
costs to comply with this AD:

. Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Update REU software ..........ccccceveevceeiennniennnne 386 work-hours x $85 per hour = $32,810 ..... None ........... $32,810 $5,282,410

According to the manufacturer, some
of the costs of this d AD may be covered
under warranty, thereby reducing the
cost impact on affected individuals. The
FAA does not control warranty coverage
for affected individuals. As a result, the
FAA has included all costs in this cost
estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national

government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new airworthiness

directive (AD):

2020-11-01 Gulfstream Aerospace
Corporation: Amendment 39-21126;

Docket No. FAA-2019-1024; Product
Identifier 2019-CE-002—-AD.

(a) Effective Date
This AD is effective July 27, 2020.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Gulfstream Aerospace
Corporation Model GVI airplanes, certificated
in any category, serial numbers 6001 through

6111, 6113 through 6133, and 6135 through
6274.

Note 1 to paragraph (c) of this AD: Model
GVI airplanes are also referred to by the
marketing designations G650 and G650ER.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 27, Flight Controls.

(e) Unsafe Condition

This AD was prompted by a report that the
primary flight control actuation system
(PFCAS) linear variable displacement
transducer (LVDT) mechanical disconnect
monitor may not trigger the disconnect of the
affected control surfaces as required in the
event of a control surface failure. This
condition, if not addressed, could lead to
spoiler hard-over or loss of structural
integrity due to excessive surface deflection
and result in loss of control of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Software Upgrade

Within the next 24 months after July 27,
2020 (the effective date of this AD), update
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the software for each PFCAS remote
electronics unit (REU) from Label 34 to Label
35 by following the Accomplishment
Instructions in Gulfstream G650 Customer
Bulletin Number 201, dated September 28,
2017, or Gulfstream G650ER Customer
Bulletin Number 201, dated September 28,
2017; the Modification Instructions, sections
A through G, in Gulfstream G650 Aircraft
Service Change No. 069, dated September 28,
2017, or Gulfstream G650ER Aircraft Service
Change No. 069, dated September 28, 2017;
and the Accomplishment Instructions in
Parker Service Bulletin 469000-27—-003,
Revision 1, dated October 11, 2017; except
you are not required to submit information to
the manufacturer.

(h) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Atlanta ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (i)(1) of
this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) For service information that contains
steps that are labeled as Required for
Compliance (RC), the provisions of
paragraphs (h)(3)(i) and (ii) of this AD apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. An AMOC is required
for any deviations to RC steps, including
substeps and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOG, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(i) Related Information

For more information about this AD,
contact Myles Jalalian, Aerospace Engineer,
Atlanta ACO Branch, FAA, 1701 Columbia
Avenue, College Park, Georgia 30337; phone:
(404) 474-5572; fax: (404) 474-5606; email:
myles.jalalian@faa.gov.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 5.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Gulfstream G650 Customer Bulletin
Number 201, dated September 28, 2017. (ii)
Gulfstream G650ER Customer Bulletin
Number 201, dated September 28, 2017.

(iii) Gulfstream G650 Aircraft Service
Change 069, dated September 28, 2017.

(iv) Gulfstream G650ER Aircraft Service
Change 069, dated September 28, 2017.

(v) Parker Service Bulletin 469000-27-003,
Revision 1, dated October 11, 2017

(3) For Gulfstream and Parker service
information identified in this AD, Gulfstream
Aerospace Corporation, Technical
Publications Dept., P.O Box 2206, Savannah,
GA 31402-2206; telephone: (800) 810—4853;
fax: (912) 965-3520; email: pubs@
gulfstream.com; internet: https://
www.gulfstream.com/customer-support.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call (816) 329-4148. In addition, you
can access this service information on the
internet at https://www.regulations.gov by
searching for and locating Docket No. FAA—
2019-1024.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fedreg.legal@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on May 15, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 202012799 Filed 6—19-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF JUSTICE

Bureau of Prisons

28 CFR Part 540

[Docket No. BOP-11771]

RIN 1120-AB77

Video Visiting and Telephone Calls

Under the Coronavirus Aid, Relief, and
Economic Security (CARES) Act

AGENCY: Bureau of Prisons, Department
of Justice.
ACTION: Final rule.

SUMMARY: The Bureau of Prisons
amends its regulations to provide
inmates in federal custody with the
opportunity for free video-
teleconferencing and telephone usage
during the national emergency with
respect to Coronavirus Disease 2019.
DATES: This rule is effective June 22,
2020.

FOR FURTHER INFORMATION CONTACT:
Sarah Qureshi, Office of General
Counsel, Bureau of Prisons, phone (202)
353-8248.

SUPPLEMENTARY INFORMATION: On March
13, 2020, the President of the United

States declared that a national
emergency existed with respect to the
outbreak of the novel coronavirus,
SARS-CoV-2, known as Coronavirus
Disease 2019 (COVID-19). Proclamation
9994 of March 13, 2020, 85 FR 15337
(Mar. 18, 2020), available at https://
www.whitehouse.gov/presidential-
actions/proclamation-declaring-
national-emergency-concerning-novel-
coronavirus-disease-covid-19-outbreak/.
In the Coronavirus Aid, Relief, and
Economic Security (CARES) Act,
Congress provided that, during the
emergency period beginning on the date
the President declared a national
emergency with respect to COVID-19
and ending on the date 30 days after the
date on which the national emergency
declaration terminates, if the Attorney
General finds that emergency conditions
will materially affect the functioning of
the Bureau of Prisons (Bureau), the
Director of the Bureau shall promulgate
a regulation regarding the ability of
inmates to conduct visitation through
video teleconferencing and by phone,
free of charge to inmates. See CARES
Act, Public Law 116-136, §12003(c)(1),
134 Stat 281, 618 (2020) [HR 748].

On April 6, 2020, the Attorney
General authorized the Bureau of
Prisons to exercise this authority under
the CARES Act. The CARES Act also
exempted these regulations from the
requirement of public notice and
comment in the Administrative
Procedure Act, 5 U.S.C. 553. See id.
§12003(c)(2).

The final rule amends Title 28 of the
Code of Federal Regulations, part 540, to
add new §540.106, Video Visiting and
Telephone Calls Under the CARES Act.
Section 540.106 establishes that during
the covered emergency period, when the
Attorney General determines that
emergency conditions will materially
affect the functioning of the Bureau of
Prisons, the Bureau may, on a case-by-
case basis, authorize inmates to conduct
visitation through video
teleconferencing and telephonically,
free of charge to inmates,
notwithstanding provisions in part 540
to the contrary.

As a general matter, the Attorney
General has authorized the Director of
the Bureau of Prisons to exercise or
perform any of the authority, functions,
or duties conferred or imposed upon the
Attorney General by laws relating to the
commitment, control, or treatment of
persons charged with or convicted of
offenses against the United States. See
28 CFR 0.96.

The final rule also indicates that
access to video and telephone visitation
will only occur consistent with
logistical and security provisions in this
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subpart to ensure Bureau safety, security
and good order and protection of the
public, and may be modified,
terminated, or reinstated during the
emergency period based upon a
determination by the Director, as
designee of the Attorney General,
regarding the level of material effect that
emergency conditions continue to have
on Bureau of Prisons functions. Further,
misuse of Bureau systems or technology
may result in communication
restrictions and/or disciplinary action
under 28 CFR part 541, and inmates are
advised that they may challenge the
Bureau’s decisions under this section
through the Bureau’s administrative
remedy program under 28 CFR part 542.

Regulatory Analyses

Executive Orders 12866, 13563, and
13771

This final rule has been drafted and
reviewed in accordance with Executive
Orders 12866, 13563, and 13771. This
final rule is not a “‘significant regulatory
action” under section 3(f) of Executive
Order 12866. Accordingly, it was not
reviewed by OMB.

By way of background, the Bureau
manages its own inmate telephone
system (ITS). There are three
components that make up the system
and currently each has a different
vendor: One provides software that
facilitates the call processing and billing
of the call; a second is the call carrier
that transmits/facilitates the voice over
internet protocol (VOIP) call outside the
prison; and a third provides the
software that maintains the inmate’s
account, digital call recording storage,
and security settings.

The Bureau provides inmates with the
option of placing direct dial; collect;
and prepaid collect telephone calls via
the ITS. Inmates housed in Bureau
facilities normally pay the following per
minute rates for direct dial telephone
calls to their called parties: Direct Dial—
Local: $0.06; Direct Dial—Long
Distance: $0.21; Direct Dial—Canada:
$0.35; Direct Dial—Mexico: $0.55; and
Direct Dial—International: $0.99. If
inmates place collect or prepaid collect
calls, the called party will be charged
applicable rates (not direct dial rates).
Inmates at those facilties that provide
video visitation normally pay a rate of
$6.00 for a 25 minute video session.

The volume of calls and video
sessions by prisoners normally
fluctuates during non-emergency
situtations. Inmates are ordinarily
limited to calling 300 minutes per
month, but the Bureau raised the limit
to 500 minutes on March 13, 2020 in
recognition of the impact of the COVID

emergency to facilitate inmates’
communiation with their families.
Furthermore, notwithstanding the
preparation of this rule, the Bureau
implemented no-cost calling for inmates
on April 9, 2020, for the same reason.
Based on recent inmate usage, the
Bureau projects that free-of-charge
phone calls for inmates will cost the
Bureau approximately $7 million per
month during the COVID emergency
and video sessions will cost
approximately $170,000 per month.
These costs are being covered out of
current Bureau of Prisons
appropriations. The total cost of the
regulation is uncertain, however,
because the length of the emergency and
its impact on Bureau operations is not
predictable.

Even with that uncertainty, the
expected benefits of the rule outweigh
the cost for several reasons. First, the
provision of free telephone and video
visitation is a compassionate response
to the COVID emergency. Enabling free
visitation by alernatives means that
prisoners are able to maintain contact
with their families during the COVID
emergency. Second, maintaining some
form of visitation is a means of ensuring
good order and discipline during the
emergency, which benefits the safety of
prisoners and staff. Third, expending
resources on video and telephone
visitation benefits the health of
prisoners and staff, as well as public
health overall, during the emergency by
limiting physical contact that could
spread COVID. The Bureau has not
identified any specific cost savings from
the rule.

Executive Order 13132

This regulation will not have
substantial direct effect on the States, on
the relationship between the national
government and the States, or on
distribution of power and
responsibilities among the various
levels of government. Therefore, under
Executive Order 13132, this regulation
does not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Regulatory Flexibility Act

The Department of Justice certifies
that this rule will not have a significant
economic impact upon a substantial
number of small entities because it
pertains to the functioning of the
BUREAU and funds authorized and
appropriated for that purpose by
Congress.

Unfunded Mandates Reform Act of 1995

This regulation will not result in the
expenditure by State, local and tribal

governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Congressional Review Act

This regulation is not a major rule as
defined by the Congressional Review
Act, 5 U.S.C. 804. This regulation will
not result in an annual effect on the
economy of $100,000,000 or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

List of Subjects in 28 CFR Part 540
Prisoners.

Michael D. Carvajal,
Director, Federal Bureau of Prisons.

Under rulemaking authority vested in
the Attorney General in 5 U.S.C. 301; 28
U.S.C. 509, 510 and delegated to the
Director of the Bureau of Prisons in 28
CFR 0.96, 28 CFR part 540 is amended
as follows:

m 1. The authority citation for 28 CFR
part 540 is revised to read as follows:

Authority: 5 U.S.C. 301; 551, 552a; 18
U.S.C. 1791, 3621, 3622, 3624, 4001, 4042,
4081, 4082 (Repealed in part as to offenses
committed on or after November 1, 1987),
5006—5024 (Repealed October 12, 1984 as to
offenses committed after that date), 5039; 28
U.S.C. 509, 510; Coronavirus Aid, Relief, and
Economic Security Act, Sec. 12003(c).

m 2. In subpart I, add § 540.106 to read
as follows:

§540.106 Video visiting and telephone
calls under the Coronavirus Aid, Relief, and
Economic Security (CARES) Act.

(a) During the “covered emergency
period” as defined by the CARES Act
with respect to the coronavirus disease
(COVID-19), when the Attorney General
determines that emergency conditions
will materially affect the functioning of
the Bureau of Prisons (Bureau), the
Bureau may, on a case-by-case basis,
authorize inmates to conduct visitation
through video teleconferencing and
telephonically, free of charge to inmates,
notwithstanding provisions in part 540
to the contrary.

(b) Access to video and telephone
visitation will only occur consistent
with logistical and security provisions
in this subpart to ensure Bureau safety,
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security and good order and protection
of the public.

(c) Access to video and telephone
visitation under this section may be
modified, terminated, or reinstated
during the emergency period based
upon a determination by the Director, as
designee of the Attorney General,
regarding the level of material effect that
emergency conditions continue to have
on Bureau functions.

(d) Misuse of Bureau systems or
technology may result in
communication restrictions and/or
disciplinary action under 28 CFR part
541.

(e) Inmates may challenge the
Bureau’s decisions under this section
through the Bureau’s administrative
remedy program under 28 CFR part 542.

[FR Doc. 2020-13004 Filed 6—19-20; 8:45 am]
BILLING CODE 4410-05-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket Number USCG-2020-0207]
RIN 1625-AA08

Special Local Regulation; USA

Triathlon, Milwaukee Harbor,
Milwaukee, WI

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary special local
regulation for certain waters of the
Milwaukee Harbor. This action is
necessary to provide for the safety of life
on these navigable waters within the
Lake Shore State Park Lagoon during a
triathlon swim event. This rulemaking
will prohibit persons and vessels from
being in the regulated area unless
authorized by the Captain of the Port
Lake Michigan or a designated
representative.

DATES: This rule is effective from 8 a.m.
on August 7, 2020 through 2 p.m. on
August 9, 2020.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG—2020—
0207 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Chief Petty Officer Kyle Weitzell,

Sector Lake Michigan Waterways
Management Division, U.S. Coast
Guard; telephone 414-747-7148, email
Kyle.W.Weitzell@uscg.mil.

SUPPLEMENTARY INFORMATION:
I. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

On January 10, 2020, USA Triathlon
notified the Coast Guard that it will be
hosting a triathlon in Milwaukee, WI
from August 7, 2020 through August 9,
2020. Over the course of the three days
this triathlon is being held, there will be
as many as 6,000 participants involved
in the swim portion of the triathlon in
the Lake Shore State Park Lagoon within
the Milwaukee Harbor. In response, on
April 8, 2020, the Coast Guard
published a Notice Of Proposed
Rulemaking (NPRM) titled “Special
Local Regulation; USA Triathlon,
Milwaukee Harbor, Milwaukee, WI”’ (85
FR 19709). There we stated why we
issued the NPRM, and invited
comments on our proposed regulatory
action related to this triathlon swim
event. During the comment period that
ended May 8, 2020, the Coast Guard
received five comments.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70041. The
Captain of the Port Lake Michigan
(COTP) has determined that potential
hazards associated with the swim
portion of the triathlon from August 7,
2020 through August 9, 2020 will be a
safety concern for anyone within the
Lake Shore State Park Lagoon. The
purpose of this rule is to protect safety
of persons, vessels, and the navigable
waters in the safety zone before, during,
and after the scheduled event.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received five
comments on our NPRM published
April 8, 2020. There are no changes in
the regulatory text of this rule from the
proposed rule in the NPRM.

One comment expressed agreement
with the proposed rule in that it is
necessary to protect triathlon
participants from potential injury.

One comment expressed concern
regarding whether it was appropriate to
hold this event during the COVID-19
pandemic, asked whether this event can

take place next year, and asked whether
the City of Milwaukee was aware of the
event. In response to this comment, the
process of issuing a special local
regulation for this event does not
constitute approval of the event. The
Coast Guard is working closely with
state and local governments, health
officials, and sponsors of marine events
to determine whether an event can be
held safely. At the time this regulation
will be published, we still face
uncertainty with regard to how the
COVID-19 pandemic will play out in
the months to come. As we get closer to
the event date, there may be the
possibility that the event will be
cancelled due to ongoing state or local
restrictions put in place for large
gatherings as a result of the COVID-19
pandemic. That being said, the COTP is
continuing to implement these special
local regulations in case this event does
occur as scheduled, in order to protect
persons, vessels, and the navigable
waters of the United States. As of the
publication of this rule, the COTP is not
aware of any plans from the sponsor of
this event to postpone this event until
2021. Additionally, the City of
Milwaukee maintains a separate
permitting process, independent from
the process employed by the Coast
Guard. The City of Milwaukee is aware
of this event and will act in accordance
with their own regulations, policies, and
procedures.

Two comments expressed concern for
the adequacy of environmental
protection due to this regulation. Both
comments expressed concern that this
regulation places priority on the
protection of human life, rather than
wildlife, and that a triathlon would
disturb wildlife in the event area.
Paragraph IV.F of the NPRM published
on April 8, 2020 discusses the
environmental review for this special
local regulation, which has been
conducted in accordance with the
National Environmental Policy Act of
1969 (NEPA). Under NEPA, a review of
this regulation evaluated the potential
effect on the human environment.
NEPA, as codified in 40 CFR 1508.14,
clarifies the “human environment shall
be interepreted comprehensively to
include the natural and physical
environment and the relationship of
people with that environment.” As
such, the environmental review
conducted for this regulation has taken
into account potential effects on
endangered and threatened species,
critical habitats, migratory birds,
wildlife refuges and reserves, essential
fish habitats, and coastal management
zones, in addition to historical and
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cultural impacts. Given the action taken
by the COTP to limit access to a small
portion of navigable waters of the
United States that is routinely used for
recreation, it was determined, as stated
in the NPRM published on April 8,
2020, that actions such as this have been
found to have no significant effect on
the environment and are excluded from
further review. Refer to Paragraph V.F of
this temporary rule for more
information on environmental review of
this regulation.

Finally, one comment was beyond the
scope of the proposed regulation and is
not addressed herein.

This rule establishes a special local
regulation from 8 a.m. on August 7,
2020 through 2 p.m. on August 9, 2020.
The special local regulation will cover
all navigable waters of the Lake Shore
State Park Lagoon in the Milwaukee
Harbor within an area bound by
coordinates 43°02.20" N, 087°53.69" W,
then South to 43°01.75" N, 087°53.71’
W, then Southwest to 43°01.73’ N,
087°53.96” W, then Northeast to
43°02.20" N, 087°53.83" W, then East to
point of origin. The duration of the
regulation is intended to protect the
safety of persons, vessels, and these
navigable waters before, during, and
after the swim portion of the traithlon.
No vessel or person, except those
participating in the event, would be
permitted to enter the regulated area
without obtaining permission from the
COTP or the Patrol Commander. The
daily schedule of the swim portion of
the triathlon will be made available
publicly by Broadcast Notice to
Mariners.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt

from the requirements of Executive
Order 13771.

This regulatory action determination
is based on location, size, and duration
of this proposed special local regulation.
This regulation will be in effect only on
the Lake Shore State Park Lagoon during
the swim portion of the triathlon from
August 7, 2020 through August 9, 2020.
Additionally, the COTP may consider
the movement of persons and vessels
through or within the regulated, if it is
safe to do so.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘““small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the regulated
area may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain

about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
special local regulation lasting three
days that would prohibit entry in the
Lake Shore State Park Lagoon within the
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Milwaukee Harbor during the swim
portion of a triathlon. It is categorically
excluded from further review under
paragraph L61 of Appendix A, Table 1
of DHS Instruction Manual 023-01—
001-01, Rev. 1. A Memorandum for
Record supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 46 U.S.C. 70041; 33 CFR 1.05—
1.

m 2. Add § 100.T09-0207 to read as
follows:

§100.T09-0207 Special Local Regulation;
USA Triathlon, Milwaukee Harbor,
Milwaukee, WI.

(a) Regulated area. This area includes
all waters of the Lake Shore State Park
Lagoon in the Milwaukee Harbor within
an area bound by coordinates 43°02.20
N, 087°53.69" W, then South to
43°01.75" N, 087°53.71" W, then
Southwest to 43°01.73" N, 087°53.96" W,
then Northeast to 43°02.20" N,
087°53.83" W, then East to point of
origin.

(b) Special Local Regulations. (1) The
regulations in this section, along with
the regulations of § 100.901, apply to
this marine event. No vessel may enter,
transit through, or anchor within the
regulated area without the permission of
the Captain of the Port Lake Michigan
(COTP) or the Patrol Commander.

(2) Vessel operators desiring to enter
or operate within the regulated area
shall contact the COTP or the Patrol
Commander on VHF-FM Channel 16 to
obtain permission to do so. Vessel
operators given permission to enter or
operate within the regulated area must
comply with all directions given to

them by the COTP or the Patrol
Commander.

(c) Effective dates. These regulations
are in effect from 8 a.m. on August 7,
2020 through 2 p.m. on August 9, 2020.
Public notice of specific enforcement
times will be made available through
Broadcast Notice to Mariners.

Dated: June 4, 2020
T.J. Stuhlreyer,

Captain, U.S. Coast Guard, Captain of the
Port Lake Michigan.

[FR Doc. 2020-12494 Filed 6-19-20; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket Number USCG-2020-0217]
RIN 1625-AA08

Special Local Regulation; Great

Western Tube Float; Colorado River,
Parker, AZ

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the location of the special local
regulation for the annual Great Western
Tube Float, which is held on the
navigable waters of the Colorado River
in Parker, AZ. The change of the
location for the special local regulation
is necessary to provide for the safety of
life on the navigable waters during the
event. This action will restrict vessel
traffic in certain waters of the Colorado
River, from 7 a.m. to 6 p.m. one
Saturday in June, from Buckskin
Mountain State Park to La Paz County
Park.

DATES: This rule is effective July 22,
2020.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2020—
0217 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
Lieutenant Briana Biagas, Waterways
Management, U.S. Coast Guard;
telephone 619-278-7656, email
D11MarineEventsSD@uscg.mil.

SUPPLEMENTARY INFORMATION:
I. Table of Abbreviations
CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Great Western Tube Float is an
annual recurring event listed in Table 1,
Ttem 9 of 33 CFR 100.1102, Annual
Marine Events on the Colorado River,
between Davis Dam (Bullhead City,
Arizona) and Headgate Dam (Parker,
Arizona). Special local regulations exist
for the marine event to allow for special
use of the Colorado River, Parker, AZ for
this event.

On March 17, 2020, the Parker Area
Chamber of Commerce notified the
Coast Guard that the location of the
marine event was being changed. The
new location for the Great Western Tube
Float will provide effective control over
the marine event and insure safety of
life in the regatta or marine parade area.
In response, on April 27, 2020, the Coast
Guard published a notice of proposed
rulemaking (NPRM) titled Special Local
Regulation; Great Western Tube Float;
Colorado River, Parker, AZ (85 FR
23264). There we stated why we issued
the NPRM, and invited comments on
our proposed regulatory action related
to this annual marine event. During the
comment period that ended May 12,
2020, we received 1 comment.

IIL. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70041. The
Captain of the Port San Diego (COTP)
has determined this rule is needed to
change the location of the marine event
to the navigable waters of the Colorado
River from Buckskin Mountain State
Park to La Paz County Park, to reflect
the actual location of this event. This
change is needed to accommodate the
sponsor’s event plan and ensure that
adequate regulations are in place to
protect the safety of vessels and
individuals that may be present in the
regulated area.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received 1
comment on our NPRM published April
27, 2020. The commenter supported the
Coast Guard’s proposal to change the
location of the marine event. The
commenter noted they have rafted down
the Colorado River many times and
know how treacherous the river can be.
There are no changes in the regulatory
text of this rule from the proposed rule
in the NPRM.

This rule changes the location of the
Great Western Tube Float, an annual
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event normally held on a Saturday in
June on the waters of the Colorado
River, Parker, AZ.

33 CFR 100.1102 lists the annual
marine events and special local
regulations on the Colorado River,
between Davis Dam (Bullhead City,
Arizona) and Headgate Dam (Parker,
Arizona). The enforcement date and
regulated location for this marine event
are listed in Table 1, Item 9 of Section
100.1102.

This rule changes the location to the
navigable waters of the Colorado River
from Buckskin Mountain State Park to
La Paz County Park, to reflect the actual
location of this event. This change is
needed to accommodate the sponsor’s
event plan and ensure that adequate
regulations are in place to protect the
safety of vessels and individuals that
may be present in the regulated area.

The special local regulations are
necessary to provide for the safety of the
crew, spectators, participants, and other
vessels and users of the Colorado River
waterway. Persons and vessels will
continue to be prohibited from
anchoring, blocking, loitering, or
impeding within this regulated
waterway during the enforcement
period unless authorized by the COTP,
or his designated representative.
Additionally, movement of all vessels
within the regulated area and entry of
all vessels into the regulated area will be
restricted. Before the effective period,
the Coast Guard will publish
information on the event in the weekly
LNM. The proposed regulatory text
appears at the end of this document.

V. Regulatory Analysis

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, duration,
and time-of-day of the special local
regulation. This event takes place
annually on one Saturday in June and
will utilize only a small portion of the
Colorado River during the event. This
event is already included in our
regulations, the only change is to the
location on the river where the event
would take place. The Coast Guard will
publish a local notice to mariners in the
weeks before the event that details the
vessel restrictions of the regulated area.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received 00 comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain

about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of marine event special
local regulations on the navigable
waters of the Colorado River. It is
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categorically excluded from further
review under paragraph L61of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 1. A
Record of Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER

coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, and Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 46 U.S.C. 70041; 33 CFR 1.05—
1.

m 2.In §100.1102, in Table 1 to
§100.1102, revise item “9” to read as
follows:

§100.1102 Annual Marine Events on the
Colorado River, between Davis Dam
(Bullhead City, Arizona) and Headgate Dam
(Parker, Arizona).

INFORMATION CONTACT section to * * * * *
TABLE 1 TO §100.1102
9. Great Western Tube Float

15T 1] 4 1<To ) SRR City of Parker, AZ.

Event Description ...
Date .......
Location ...............

Regulated Area

River float.
One Saturday in June.
Parker, AZ.

The navigable waters of the Colorado River from Buckskin Mountain State Park to La Paz

County Park.

* * *

Dated: June 3, 2020.
T.J. Barelli,

Captain, U.S. Coast Guard, Captain of the
Port San Diego.

[FR Doc. 2020-12627 Filed 6-19-20; 8:45 am]
BILLING CODE 9110-04-P

LIBRARY OF CONGRESS
Copyright Office

37 CFR Parts 201 and 202
[Docket No. 2018-12]

Group Registration of Short Online
Literary Works

AGENCY: U.S. Copyright Office, Library
of Congress.
ACTION: Final rule.

SUMMARY: The U.S. Copyright Office is
amending its regulations to establish a
new group registration option for short
online literary works. This final rule
largely adopts the eligibility
requirements set forth in the Office’s
December 2018 notice of proposed
rulemaking, with certain updates. To
qualify for this option, each work must
contain at least 50 but no more than
17,500 words. The works must be
created by the same individual, or
jointly by the same individuals, and
each creator must be named as the

copyright claimant or claimants for each
work. The works must all be published
online within a three-calendar-month
period. If these requirements have been
met, the applicant may submit up to 50
works with one application and one
filing fee. The applicant must complete
an online application designated for a
group of “Short Online Literary Works”
and upload a .ZIP file containing a
separate digital file for each work. The
Office will examine each work to
determine if it contains a sufficient
amount of creative authorship, and if
the Office registers the claim, the
registration will cover each work as a
separate work of authorship.

DATES: Effective August 17, 2020.

FOR FURTHER INFORMATION CONTACT:
Regan A. Smith, General Counsel and
Associate Register of Copyrights; Robert
J. Kasunic, Associate Register of
Copyrights and Director of Registration
Policy and Practice; Kevin R. Amer,
Deputy General Counsel; or Erik Bertin,
Deputy Director of Registration Policy
and Practice, by telephone at 202—-707—
3000, or by email at regans@
copyright.gov, rkas@copright.gov,
kamer@copyright.gov, or ebertin@
copyright.gov.

SUPPLEMENTARY INFORMATION:

I. Background

The Copyright Act authorizes the
Register of Copyrights to specify by
regulation the administrative classes of
works for the purpose of seeking a
registration and the deposit required for
each class.® The Act also gives the
Register the discretion to allow groups
of related works to be registered with
one application and one filing fee.2 This
procedure is known as group
registration.?

This rulemaking was initiated in
response to a petition jointly submitted
by the National Writers Union
(“NWU”), the American Society of
Journalists and Authors, the Science
Fiction and Fantasy Writers of America,
Inc. (“SFWA”), and the Horror Writers
Association, requesting a rulemaking to
create a new group registration option to
accommodate works distributed online
by individual writers, that would not
qualify as contributions to periodicals.4
The petition requested that the Office
create a new group registration
procedure for “short-form works’” which

117 U.S.C. 408(c)(1).

2]1d.

3 See generally 37 CFR 202.3(b)(5), 202.4.

4 See NWU et al. Comments and Petition for
Rulemaking at 4 (Jan. 30, 2017) (the ““Petition”),
https://www.regulations.gov/
contentStreamer?documentld=COLC-2016-0013-
0003&attachmentNumber=1&contentType=pdf.


https://www.regulations.gov/contentStreamer?documentId=COLC-2016-0013-0003&attachmentNumber=1&contentType=pdf
https://www.regulations.gov/contentStreamer?documentId=COLC-2016-0013-0003&attachmentNumber=1&contentType=pdf
https://www.regulations.gov/contentStreamer?documentId=COLC-2016-0013-0003&attachmentNumber=1&contentType=pdf
mailto:ebertin@copyright.gov
mailto:ebertin@copyright.gov
mailto:regans@copyright.gov
mailto:regans@copyright.gov
mailto:kamer@copyright.gov
mailto:rkas@copright.gov
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would allow individual writers to
submit one “application and fee every
three months.” 5 The Authors Guild, the
Association of Garden Communicators,
the Society of Children’s Book Authors
and Illustrators, the Songwriters Guild
of America, and the Textbook &
Academic Authors Association
endorsed this petition.® They stated that
writers ‘“urgently need a group
registration [option] for short pieces,
especially those disseminated online,”
including “blogs, public Facebook posts
. . ., short articles, and even
copyrightable tweets.” 7

On December 21, 2018, the Office
published a notice of proposed
rulemaking (“NPRM”) to establish a
new group registration option for ““short
online literary works,” to be known as
“GRTX.” 8 The NPRM proposed
allowing an applicant to register up to
50 literary works with one application
and one filing fee using the online
Standard Application designated for a
“Literary Work.” Each work would have
to contain at least 100 words but no
more than 17,500 words. The works
would have to be created by the same
individual, and that individual must be
named as the copyright claimant for
each work. The works would have to be
published on a website or online
platform within a three-calendar-month
period.

In response to the NPRM, the Office
received comments from SFWA, the
Copyright Alliance, the Authors Guild,
the Association of American Publishers
(“AAP”’), NWU and National Press
Photographers Association (“NWU/
NPPA”), Patrice A. Lyons, Marcos Arias,
and Joseph Savage. The comments were
broadly favorable to the new group
registration option, but also requested
various modifications to the proposed
rule. In general, commenters were
interested in expanding eligibility for
this option to greater numbers of works.
Proposals included broadening the
word-count range for eligible works,
increasing the number of works that
may be included in the group, and
extending eligibility to joint works and
works made for hire.

Having carefully considered each of
the comments, the Office now issues a

5 Petition at 13—14; see also NWU et al. Comment
on Mandatory Deposit of Electronic Books and
Sound Recordings Available Only Online at 3—4, 8—
10, 17-19 (Aug. 18, 2016), https://
www.regulations.gov/
contentStreamer?documentId=COLC-2016-0005-
0009&attachmentNumber=1&contentType=pdyf.

6 Authors Guild et al. Comment at 8—9 (Nov. 17,
2017), https://www.regulations.gov/
contentStreamer?documentld=COLC-2017-0009-
0108&attachmentNumber=1&contentType=pdf.

7 See id.

883 FR 65612 (December 21, 2018).

final rule that closely follows the
proposed rule, with certain
modifications. First, the final rule
lowers the minimum number of words
each work must contain from 100 to 50
words. Second, the final rule allows
group registration of joint works,
provided that all works within the
application are jointly authored and the
joint authors are identical for each work.
Third, the rule requires claims under
this option to be submitted using a new
online application specifically for GRTX
filings, rather than on the Standard
Application, and makes certain
technical amendments in accordance
with that change. Finally, the rule
provides that works in the group should
be uploaded to the electronic
registration system in a .ZIP file
containing a separate file for each work,
rather than uploaded individually.

II. The Final Rule
A. Eligibility Requirements

1. Works That May Be Included in the
Group

The Copyright Act defines a “literary
work” as a work “‘expressed in words,
numbers, or other verbal or numerical
symbols or indicia, regardless of the
nature of the material objects . . . in
which [it is] embodied.” ® The NPRM
provided that to qualify for the GRTX
group registration option, an eligible
literary work must contain a sufficient
number of words and may not be
comprised mainly of numbers or other
verbal or numerical symbols or indicia.
The Office noted that it would accept
deposit copies that contain text
combined with another form of
authorship, but that claims in any form
of authorship other than “text” would
not be permitted on the application due
to the additional time and effort
necessary to examine works containing
multiple forms of authorship.
Commenters generally accepted these
limitations. NWU/NPPA noted that
some authors, such as bloggers, find it
burdensome to register visual works
separately from related literary works.
However, NWU/NPPA did not request
that the GRTX group option be
expanded to include visual works, and
for reasons of administrability, the
Office is not prepared to do so with this
group registration option.19 The final
rule therefore retains the language
defining an eligible literary work as one
“consisting of text.”

With respect to the length of eligible
works, the proposed rule defined a
“short” online literary work as one that

917 U.S.C. 101.
10 NWU/NPPA Comment at 2.

contains at least 100 words and no more
than 17,500 words. The 100-word
threshold was intended to exclude short
phrases and slogans, which are
ineligible for copyright protection,?! as
well as other short forms of expression
that contain less than a paragraph of
text. The latter works are ill-suited to
group registration, the Office noted,
because assessing their copyrightability
would require the Office to engage in a
careful case-by-case analysis that could
undermine the efficiency that this
option is designed to promote. The
17,500-word upper limit was intended
to exclude novels, novellas, or other
longer works, which “are more likely to
require significant time to create and do
not lend themselves to a rapid and
continuous publication schedule.” 12

Several commenters proposed that the
Office modify one or both of these word-
count requirements. The Copyright
Alliance, the Authors Guild, SFWA, and
Joseph Savage requested that the Office
lower the 100-word threshold, pointing
to common types of short literary works
that might be excluded by such a rule,
including poems, blog and microblog
entries, and ‘“‘bite-sized fiction.” 13 The
Copyright Alliance and the Authors
Guild proposed a 50-word threshold,
arguing that it would address the needs
for efficient review and examination
processes, while also accommodating a
broader variety of short literary works.14

The Office is persuaded by these
commenters that a 100-word threshold
might exclude many copyrightable
literary works that otherwise would be
eligible for group registration under this
option. At the same time, as these
commenters also recognized, some
lower limit is necessary to avoid
difficult and potentially time-
consuming questions over whether
extremely short works contain more
than de minimis expression. Ultimately,
the Office agrees with the Copyright
Alliance and the Authors Guild that a
50-word threshold strikes an
appropriate balance, and accordingly
has incorporated this change into the
final rule. This lower limit, of course,
applies only to eligibility for the GRTX
registration option; the Office is not
purporting to define a word-count-based
threshold to govern copyrightability
determinations for literary works
generally.

1137 CFR 202.1(a).

1283 FR at 65,614.

13 Copyright Alliance Comment at 3; Authors
Guild Comment at 3—4; SFWA at 3; Joseph Savage
Comment at 2.

14 Gopyright Alliance Comment at 3; Authors
Guild Comment at 3—4. Neither SFWA nor Joseph
Savage proposed a specific lower limit.
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https://www.regulations.gov/contentStreamer?documentId=COLC-2016-0005-0009&attachmentNumber=1&contentType=pdf
https://www.regulations.gov/contentStreamer?documentId=COLC-2017-0009-0108&attachmentNumber=1&contentType=pdf
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The Copyright Alliance, the Authors
Guild, and SFWA also requested that
the Office increase the proposed 17,500-
word upper limit.15 The Copyright
Alliance suggested a ceiling of at least
20,000 words, while the Authors Guild
and SFWA proposed 40,000 words. The
Authors Guild asserted that the 17,500
threshold is arbitrary and noted that
freelance articles written for online
publications are sometimes greater than
20,000 words. SFWA disagreed with the
Office’s decision to exclude novellas,
arguing that they are “distinct from
novels in both length and content,”” and
noting that they are “frequently
published in the same venues and in the
same manner as . . . other forms of
short fiction.” 16

The Office understands that defining
a category of “‘short” literary works is
inherently imprecise and that some
online works of more than 17,500 words
may share common features with
shorter works. But the commenters
advocating the inclusion of novellas and
other longer-form works did not
demonstrate a particular need for group
registration of such works. They offered
nothing to contradict the Office’s
conclusion that, in contrast to blog
entries, social media posts, and the like,
novellas and similar lengthy works
typically are not created or updated on
arapid and continuing basis.1”
Moreover, contrary to the Author’s
Guild’s suggestion, the 17,500-word
limit was not chosen arbitrarily. As
discussed in the NPRM, it is based on
classifications that appear to be widely
established in the marketplace, as
indicated by their use in connection
with three well known literary
awards.'® Therefore, the final rule
retains the 17,500-word upper limit.

One commenter, Joseph Savage,
requested that the Office clarify whether
the GRTX option extends to written
interactions an author may have with
other parties in connection with an
online work—for example, postings in a
comments section in response to a work
on a social media platform.® To the
extent this comment is asking whether
an applicant may include comments
authored by other persons within an
application, the answer is no, as the rule
requires that all works in the group be
created by the same individual or (as
discussed below) by the same joint

15 Copyright Alliance Comment at 3; Authors
Guild Comment at 3—4; SFWA Comment at 2.

16 SFWA Comment at 2.

17 See 83 FR 65,614 (“[I]t seems unlikely that
even a prolific author would be able to write, edit,
and publish 50 ‘long form’ works within a three-
month period.”).

18 See 83 FR 65,614.

19Joseph Savage Comment.

authors. An author could, however,
include his or own comments as
separate works within a group, provided
they satisfy the eligibility criteria.

2. Number of Works That May be
Included in the Group

The NPRM proposed that an applicant
be allowed to include up to 50 literary
works in each submission. Several
commenters requested modification of
this requirement. Marcos Arias
suggested that the limit be lowered to 10
works per application, arguing that a 50-
work limit would lead to lengthy
processing times and would not
significantly improve efficiency.20 Other
commenters sought to increase the
proposed limit. SFWA suggested that a
limit of 100 works would be more likely
to represent the output of an average
professional writer/blogger, based on an
estimate of one post per day.2! The
Copyright Alliance and the Authors
Guild similarly argued that the limit
should be designed to accommodate
writers who publish on a daily basis.22
NWU/NPPA suggested a limit of up to
500 works to accommodate authors who
frequently publish works on multiple
platforms.23

The Office understands commenters’
desire to increase the number of works
allowable within a single GRTX
application to accommodate daily
bloggers and other authors who create
and publish a high volume of works. For
the reasons discussed in the NPRM,
however, the Office continues to believe
that a limit of 50 works strikes an
appropriate balance between authors’
interests and the Office’s administrative
capabilities. The final rule therefore
retains this limitation. The Office
reiterates, however, that there is no limit
to the number of applications that may
be submitted. We are hopeful that that
option will mitigate much of this
concern.24

3. Title Information

The NPRM provided that an applicant
must provide a title for each work in the
group and a title for the group as a
whole. No commenters objected to these
requirements, and therefore they are
retained in the final rule. The NPRM
also included a requirement that the
applicant append the term “GRTX” to

20 Marcos Arias Comment at 1.

21 SFWA Comment at 3.

22 Copyright Alliance Comment at 5 (proposing 90
works); Authors Guild Comment at 3 (proposing
100 works).

23NWU/NPPA Comment at 4.

24 See SFWA Comment at 3 (““We understand that
more than one application can be submitted, and
if the fee is reasonable, that would to some extent
address this concern.”).

the beginning of the group title, so that
the Office could differentiate these
applications from others filed on the
Standard Application. Because, as
discussed below, the Office is
implementing a new electronic
application specifically for GRTX, this
requirement is no longer necessary and
is not included in the final rule. The
final rule does, however, add a
requirement that the application specify
the total number of short online literary
works that are included in the group.

4. Author and Claimant

Under the proposed rule, to be
eligible for the GRTX option, the author
must be named as the copyright
claimant on the application, even if a
different party actually owns the
copyright in each work. The Copyright
Alliance and AAP both questioned this
requirement.2®> While they
acknowledged that this practice will
advance the efficient examination of
each application by allowing the Office
to focus on each work’s copyrightability,
they expressed concern that it may
make for an inaccurate public record of
current ownership.26 The Office takes
these concerns seriously but believes
they are outweighed in this instance by
the need to provide an efficient
examination process. Where a copyright
claimant is not the author of the work,
the Copyright Act requires the
application to include a statement of
how claimant obtained ownership of the
copyright.2” Examiners reviewing
claims of this type would be required to
verify that the application contained a
legally sufficient statement to this
effect—a process that could involve
correspondence to resolve
discrepancies. Moreover, as noted in the
NPRM, requiring the author to be named
as the claimant is consistent with the
longstanding principle that an author
may always be named as the copyright
claimant, even if she does not own any
of the exclusive rights when the claim
is submitted.28

Furthermore, with respect to the
concern over potential inaccuracies in
the public record, it should be noted
that if someone other than the author
has acquired all the rights in the works,
a copyright registration is not
necessarily the best way to add that
information to the public record. In
most cases, registration simply provides
a “snapshot” of who owned the

25 Copyright Alliance Comment at 5; AAP
Comment at 2—-3.

26 Copyright Alliance Comment at 5-6; AAP
Comment at 2—-3.

2717 U.S.C. 409(5).

28 See 83 FR at 65,615 (citing Compendium of
U.S. Copyright Office Practices sec. 619.7).
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copyright as of the effective date of
registration. Instead, a change in
ownership can be added to the public
record by recording the document that
transferred the copyright with the
Office.

The proposed rule also provided that
the works submitted under the GRTX
group option must be created by the
same individual, thus excluding joint
works from eligibility. SFWA contended
that this requirement would be a
problem for collaborations between two
or more authors.29 It requested that joint
authors be allowed to use GRTX, as long
as the collaborators are listed in the
copyright notice for each work.3°

The Office understands that there may
be circumstances under which joint
authors produce the types of short
online literary works that may benefit
from the GRTX option. Therefore, the
final rule expands eligibility for the
option to joint authors of literary works,
in addition to individual authors. Under
this option, all literary works within an
application must be jointly authored,
and the joint authors must be identical
for each literary work. For example, a
group consisting of ten literary works
jointly authored by the same two
individuals, and one additional literary
work authored by those persons and a
third co-author, would not be eligible.
The Office intends to strictly enforce
this requirement to ensure an efficient
registration process. GRTX applications
for joint works that do not comply will
be refused without correspondence. To
facilitate compliance, the Office will
prepare public informational materials
warning of this consequence. It also
should be noted that any claim in
individual or joint authorship under
this option must be limited to “text”
and cannot include other forms of
authorship that can be claimed on a
Standard Application for a literary
work.

Finally, the proposed rule excluded
works made for hire. As explained in
the NPRM, the GRTX option “is
intended to benefit individual writers
who publish their works on the internet,
but do not have the time or resources to
register their works with the Office. This
is less of a concern for corporate authors
or authors who are hired to create a
work for another party.” 31 Commenters
generally accepted this rationale, but the
Copyright Alliance and AAP
encouraged the Office to consider
expanding the GRTX option to include

29 SFWA Comment at 3.
30 SFWA Comment at 3.
3183 FR at 65,614.

certain smaller business entities who
may also face resource limitations.32

The Office appreciates the needs of
smaller entities who face similar
economic challenges in registration as
individual creators. However, the Office
does not currently have a mechanism to
differentiate those entities from larger
corporate authors for purposes of
registration. While the Office is open to
considering possible avenues through
which it could extend the GRTX option
to certain corporate authors in the
future, it does not have the tools
necessary to do so at this time. The final
rule accordingly retains the exclusion of
works for hire.

5. Publication Information

Under the proposed rule, eligible
works were required to be published as
part of a website or online platform
(such as an online newspaper, social
media website, or social networking
platform), and all had to be published
within a three-month calendar period.
The NPRM explained that a work would
satisfy this requirement if it was first
published online or simultaneously
published online and in physical form.
By contrast, a work would not be
eligible for GRTX if it was published
solely in physical form or if it was first
published in physical form and then
subsequently published online.33

The Copyright Alliance and the
Authors Guild argued that authors
should be allowed to register their
works under this option regardless of
whether they are published or
unpublished.34 The Copyright Alliance
noted that many authors struggle with
the complex legal distinctions between
published an unpublished works.3° The
Authors Guild asserted that the
distinction serves no apparent need and
exacerbates the potential for confusion.
These and other organizations requested
that the Office provide additional
guidance on what constitutes
publication in the online
environment.36

Commenters also argued that the facts
relevant to publication may be unknown

32 Copyright Alliance Comment at 5; AAP
Comment at 2.

33 AAP requested clarification on whether other
qualifying online works would be eligible for this
option “if they reside on platforms behind a
paywall.” AAP Comment at 3. The fact that a work
is located behind a paywall would not disqualify
it from eligibility, provided it is “published as part
of a website or online platform.” Indeed, the final
rule expressly includes “online newspapers,”
which commonly display articles behind paywalls.

34 Copyright Alliance Comment at 4-5; Authors
Guild Comment at 4-5.

35 Copyright Alliance Comment at 4-5.

36 Copyright Alliance Comment at 4-5; Authors
Guild Comment at 4-5; SFWA Comment at 3; AAP
Comment at 3.

to certain authors. The Authors Guild,
the Copyright Alliance, and NWU/
NPPA commented that authors may
have no control over whether a
publisher distributes their works online
or in physical form and that such
authors may not know if their works
were first published online, first
published in physical form, or
simultaneously published online and in
print.37 NWU/NPPA accordingly
requested that the Office remove the
word “first” from the references to
online publication.3® The Authors Guild
requested that “simultaneous”
publication be defined to mean
“published within 30 days.” 39

The Office understands that
determinations regarding the fact and
timing of publication may present
difficult legal questions, especially in
the online context. However, the statute
requires that the registration application
include, for published works, the date
and nation of the work’s first
publication.40 In light of this
requirement, as well as the technical
constraints of the Office’s current
registration system, the Office believes
that the inclusion of both categories of
works in the GRTX option would
undermine the efficiency of the
examination process, and therefore the
final rule retains the publication
requirement.4! The Office notes,
however, that under its registration
practices, the Office “will accept the
applicant’s representation that website
content is published or unpublished,
unless that statement is implausible or
is contradicted by information provided
elsewhere in the registration materials
or in the Office’s records or by
information that is known to the
registration specialist.” 42 Further, the
Office is currently exploring issues
regarding publication more generally in
an effort to provide greater guidance to
registration applicants.*3

Commenters further argued that the
rule should not be limited to works
published online but should also
provide for group registration of works

37 Authors Guild Comment at 4-5; Copyright
Alliance Comment at 4-5; NWU/NPA Comment at
5-6.

38 NWU/NPA Comment at 5-6.

39 Authors Guild Comment at 4-5.

4017 U.S.C. 409(8).

41 The proposed rule required applicants to list
the earliest date that the works were published. In
light of additional functionality in the new GRTX
application that was not available in the Standard
Application, the final rule adds a requirement that
the applicant also list the latest date that the works
were published.

42U.S. Copyright Office, Compendium of U.S.
Copyright Office Practices 1008.3 (F) (3d ed. 2017)
(“Compendium (Third)”).

43 See Online Publication, 84 FR 66,328 (Dec. 4,
2019).
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published in physical form.4¢ NWU/
NPPA specifically noted that the
petition requested, in addition to a
group option for works in electronic
format, an option to register “multiple
written works by the same creator first
published on multiple dates, regardless
of whether they were published as
contributions to periodicals.” 45 The
primary focus of the petition and
supporting facts, however, was the need
for an accommodation for works
published in electronic format,*6 and
the GRTX option was tailored to address
that demonstrated area of need. The
final rule therefore remains limited to
works published online.

B. Application Requirements

Under the rule as initially proposed,
applicants would have been required to
submit their claims using the online
Standard Application designated for a
“Literary Work.” Since the close of the
comment period, however, the Office
has worked with the Library of
Congress’s Office of the Chief
Information Officer, and a new online
application is being developed
specifically for GRTX that applicants
will be able to access and submit
through the electronic registration
system (“eCO”). The final rule
accordingly has been updated to require
applicants to submit claims using that
application. The Office expects to
prepare an online tutorial to provide
guidance on using the new application
and will include help text within the
application itself. The Office also
intends to update the sections of the
Compendium of U.S. Copyright Office
Practices that discuss the Office’s
procedures for group registration to
address this new option.

The new application is expected to be
implemented into the eCO system by
August 2020. The Office has provided
for the final rule to take effect that
month and is publishing the rule now
to give authors of eligible works
sufficient advance notice of this new
option, so that they may gather their
data in anticipation of submitting
applications. Nevertheless, the
availability of the GRTX application is
ultimately dependent on the completion
of system development and may be
affected by unanticipated delays in that
process. The Office will issue a public
announcement when implementation is
complete and this option is available to
applicants.

44 Authors Guild Comment at 6; NWU/NPA
Comment at 6-7.

45 NWU/NPA Comment at 6-7.

46 See Petition at 13-14.

The proposed rule included language
that would allow the Office to waive the
electronic filing requirement upon
written request in exceptional
circumstances.4” This provision has
been retained in the final rule. One
commenter requested that the Office
allow applicants to use paper forms
without obtaining a waiver, suggesting
that that option may be more efficient
for some applicants.#® The Office
concludes, however, that a general
requirement of electronic filing best
promotes the efficient use of
examination resources, and that the
waiver option adequately
accommodates applicants unable to
meet that requirement. As noted in the
NPRM, the Office expects such cases to
be rare given that creators of works
eligible for this option typically will be
capable of using the electronic
registration system.4°

The proposed rule also required that
the applicant submit a sequentially
numbered list containing a title/file
name for each work in the group, and
that the list satisfy certain technical and
formatting requirements.5° Some
commenters urged the Office to provide
detailed instructional materials to
ensure that applicants are able to satisfy
these and other provisions.5! The Office
intends to provide such guidance in the
online materials noted above.

C. Deposit Requirements

Under the proposed rule, applicants
must submit one complete copy of each
work in the group, the copies must be
uploaded to the electronic registration
system in a specified file format, and all
of the files must be submitted in the
same format. No commenters took issue
with these requirements, which are
reflected in the final rule.

The proposed rule also required
copies to be submitted in an “orderly”
manner, meaning that each work was to
be uploaded in a separate digital file.
The Authors Guild found this
requirement “unduly laborious and
unnecessary,” arguing that applicants
should be allowed to submit their works
in a single document with each work
starting on a new page, or, alternatively,
to provide a single upload using file
compression.52 In light of this comment,
and based on the Office’s experience
administering other recently adopted
group registration options, the Office
agrees that the regulatory language

4783 FR at 65,615.

48 Marcus Arias Comment at 1.

4983 FR at 65,615.

5083 FR at 65,615.

51 See Authors Guild Comment at 6—7; Copyright
Alliance Comment at 3.

52 Authors Guild Comment at 6.

should be amended to provide for
submission of works in a single upload.
The final rule still requires that each
work in the group be contained in a
separate digital file, but it provides that
they should be uploaded together in a
.ZIP file. The final rule retains the
requirement that the file name for each
work match the corresponding title
entered on the application.>3

D. Filing Fee

The NPRM provided that the filing fee
for the GRTX option would be $55, the
fee applicable to claims submitted on
the Standard Application. It further
noted that the Office had recently
proposed to increase the Standard
Application fee to $75 and that if that
proposal were adopted, the new fee
would apply to GRTX claims.5¢
Subsequently, the Office submitted a
final proposed schedule and analysis of
fees to Congress in which it reduced the
proposed increase to $65.55 Based on
the comments received in the fee study
proceeding, and in light of the Office’s
inability under the current registration
system to charge different prices for
different types of works submitted on
the Standard Application, the Office
reiterated its recommendation that the
GRTX fee be the same as the Standard
Application fee.5¢

Following the 120-day statutory
period for congressional review,5” the
Office promulgated a final rule
implementing the proposed fee
schedule.58 The rule noted the Office’s
expectation that GRTX registrations
“would require a workflow similar to
claims submitted on the Standard
Application” and that commenters in
the fee study proceeding generally
supported linking the two fees.59
Nevertheless, to avoid potential
confusion, the Office did not adopt the
GRTX fee as part of that rule, noting that
it instead would adopt the fee when it
issued a final rule implementing the
GRTX option.60

Although the Office is now providing
a standalone application for GRTX

53 See 83 FR at 65,616.

5483 FR at 65,616.

55U.S. Copyright Office, Proposed Schedule and
Analysis of Copyright Fees to Go into Effect in
Spring 2020 21 (2019) (“Fee Study”), available at
https://www.copyright.gov/rulemaking/
feestudy2018/proposed-fee-schedule.pdf.

56 Fee Study at 29.

57 See 17 U.S.C. 708(b)(5).

58 Copyright Office Fees, 85 FR 9374 (Feb. 19,
2020).

59 Id. at 9380-81.

60 Id. The Office is following the same approach
in implementing its proposed new registration
option for a group of works on an album of music.
See Group Registration of Works on an Album of
Music, 84 FR 22,762 (May 20, 2019).
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submissions, it continues to believe it is
appropriate to charge the same fee as is
charged for Standard Application
filings. While the initial proposal was
made in part due to an inability to adopt
differential pricing for Standard
Application claims, the Office believes
that it is reasonable to set the GRTX fee,
at least initially, at the same fee, given
the similarities in expected workflow
associated with examining these claims.
The final rule therefore establishes a $65
fee. Given, however, that the Office now
has greater flexibility to adjust fees
specifically for this option, it will gather
additional data to determine if this
amount should be adjusted once this
option is implemented, including
aligning this fee to other group options
such as that relevant to contributions to
a periodical.

E. The Scope of a Group Registration

The NPRM provided that claims in
the selection, coordination, or
arrangement of the group as a whole
will not be permitted on the application,
and the group will not be considered a
compilation or a collective work for
purposes of sections 101, 103(b), or
504(c)(1) of the Copyright Act. No
commenters took issue with this aspect
of the NPRM.

F. Correspondence and Refusals

The NPRM stated that the Office may
refuse the entire claim if it is defective
on certain grounds, including, among
other reasons, if the applicant submits a
paper form; the applicant submits more
than 50 works; a work falls outside the
word-count parameters; the applicant
asserts a claim in “text” and another
form of authorship; works in the group
were published more than three months
apart; or the names provided in the
author and claimant fields do not
match. The Authors Guild and the
Copyright Alliance advocated a more
lenient review policy, urging the Office
to correspond with applicants to correct
errors of this type.6* The Office
recognizes that rejecting applications for
technical noncompliance can present
burdens for applicants, some of whom
may conclude that the cost of
submitting a new application is not
worth it. At the same time, the Office
must ensure that its examination
resources are used in a manner that
maintains the efficiency of group
registration. The Office therefore
reserves the right to refuse any
application that does not comply with
the requirements set forth in the final
rule, or modify the claim to become

61 Authors Guild Comment at 6—7; Copyright
Alliance Comment at 2-3.

compliant without communicating with
the applicant.

As noted, however, the Office intends
to issue additional instructional
materials to assist applicants in
determining their eligibility for this
option and in completing the
application. More generally, the Office
will continue to explore tools to assist
applicants as it moves toward
implementation of a next-generation
electronic registration system. The
Office is hopeful that these resources
will provide useful guidance to authors
interested in exercising this option and
will minimize the need for
correspondence.

G. Supplementary Registrations

A supplementary registration is a
special type of registration that may be
used ‘“‘to correct an error in a copyright
registration or to amplify the
information given in a registration.” 62
The Office has created multiple versions
of a form that may be used to correct or
amplify information in registrations
made under specified group registration
options, but the Office has not yet
created a version for a registration of a
group of short online literary works.
Therefore, the final rule clarifies that
applicants should contact the Office of
Registration Policy & Practice to obtain
instructions before seeking a
supplementary registration involving
these types of claims.

This update constitutes a change to a
“rule[] of agency . . . procedure[] or
practice.” 63 It does not “alter the rights
or interests of parties,” but merely
‘“alter[s] the manner in which the
parties present themselves or their
viewpoints to the agency.” 64 It therefore
is not subject to the notice and comment
requirements of the Administrative
Procedure Act.

List of Subjects
37 CFR Part 201

Copyright, General provisions.
37 CFR Part 202

Copyright, Preregistration and
registration of claims to copyright.

For the reasons set forth in the
preamble, the Copyright Office amends
37 CFR parts 201 and 202 as follows:

PART 201—GENERAL PROVISIONS

m 1. The authority citation for part 201
continues to read as follows:

Authority: 17 U.S.C. 702.

6217 U.S.C. 408(d).

635 U.S.C. 553(b)(A).

64 JEM Broad. Co. v. F.C.C., 22 F.3d 320, 326 (D.C.
Cir. 1994).

m 2. Amend §201.3 in table 1 to
paragraph (c) by redesignating
paragraphs (c)(10) through (27) as
paragraphs (c)(11) through (28),
respectively, and adding new paragraph
(c)(10).

The addition reads as follows:

§201.3 Fees for registration, recordation,
and related services, special services, and
services performed by the Licensing
Division.
* * * * *

(C) * x %

TABLE 1 TO PARAGRAPH (c)

* * * * *

(10) Registration of a claim in a
group of short online literary

works 65

PART 202—PREREGISTRATION AND
REGISTRATION OF CLAIMS TO
COPYRIGHT

m 3. The authority citation for part 202
continues to read as follows:

Authority: 17 U.S.C. 408(f), 702.

m 4. Amend § 202.4 as follows:

m a. Add paragraph (j).

m b. In paragraph (n), in the first
sentence, remove ‘‘paragraphs” and add
in its place “paragraph” and in the
second sentence, remove ‘‘paragraphs
(c), (g), (h), (i), or (k) and add in their
Fkl;:l,f;e “paragraph (c), (g), (h), (i), (j), or

The addition reads as follows:

§202.4 Group Registration.
* * * * *

(j) Group registration of short online
literary works. Pursuant to the authority
granted by 17 U.S.C. 408(c)(2), the
Register of Copyrights has determined
that a group of literary works may be
registered in Class TX with one
application, the required deposit, and
the filing fee required by § 201.3(c) if the
following conditions are met:

(1) The group may include up to 50
short online literary works, and the
application must specify the total
number of short online literary works
that are included in the group. For
purposes of this section, a short online
literary work is a work consisting of text
that contains at least 50 words and no
more than 17,500 words, such as a
poem, short story, article, essay,
column, blog entry, or social media
post. The work must be published as
part of a website or online platform,
including online newspapers, social
media websites, and social networking
platforms. The group may not include
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computer programs, audiobooks,
podcasts, or emails. Claims in any form
of authorship other than “text” or
claims in the selection, coordination, or
arrangement of the group as a whole
will not be permitted on the application.

(2) All of the works must be published
within a three-calendar-month period,
and the application must identify the
earliest and latest date that the works
were published.

(3) All the works must be created by
the same individual, or jointly by the
same individuals, and each creator must
be named as the copyright claimant or
claimants for each work in the group.

(4) The works must not be works
made for hire.

(5) The applicant must provide a title
for each work and a title for the group
as a whole.

(6) The applicant must complete and
submit the online application
designated for a group of short online
literary works. The application may be
submitted by any of the parties listed in
§202.3(c)(1).

(7) The applicant must submit one
complete copy of each work. The works
must be assembled in an orderly form
with each work in a separate digital file.
The file name for each work must match
the title as submitted on the application.
All of the works must be submitted in
one of the electronic formats approved
by the Office, and must be uploaded to
the electronic registration system in a
.ZIP file. The file size for each uploaded
.ZIP file must not exceed 500
megabytes.

(8) The applicant must submit a
sequentially numbered list containing a
title/file name for each work in the
group. The list must also include the
publication date and word count for
each work. The numbered list must be
contained in an electronic file in Excel
format (.xls), Portable Document Format
(PDF), or other electronic format
approved by the Office, and the file
name for the list must contain the title
of the group and the case number
assigned to the application by the
electronic registration system (e.g.,
“Title Of Group Case Number
16283927239.x1s”).

(9) In an exceptional case, the
Copyright Office may waive the online
filing requirement set forth in paragraph
(j)(6) of this section or may grant special
relief from the deposit requirement
under § 202.20(d), subject to such
conditions as the Associate Register of
Copyrights and Director of the Office of
Registration Policy and Practice may

impose on the applicant.
* * * * *

§202.6 [Amended]

m 5. Amend § 202.6 by adding “or for a

group of short online literary works

registered under § 202.4(j),” after

“§202.4(c),” in paragraph (e)(2).
Dated: May 26, 2020.

Maria Strong,

Acting Register of Copyrights and Director
of the U.S. Copyright Office.

Approved by:
Carla D. Hayden,
Librarian of Congress.
[FR Doc. 2020-12041 Filed 6—19-20; 8:45 am]
BILLING CODE 1410-30-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 282

[EPA-R06-UST-2018-0704; FRL—10009—
03-Region 6]

Texas: Final Approval of State
Underground Storage Tank Program
Revisions and Incorporation by
Reference

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: Pursuant to the Resource
Conservation and Recovery Act (RCRA
or Act), the Environmental Protection
Agency (EPA) is taking direct final
action to approve revisions to the State
of Texas’s Underground Storage Tank
(UST) program submitted by the State.
EPA has determined that these revisions
satisfy all requirements needed for
program approval. This action also
codifies EPA’s approval of Texas’s State
program and incorporates by reference
those provisions of the State regulations
that we have determined meet the
requirements for approval. The
provisions will be subject to EPA’s
inspection and enforcement authorities
under sections 9005 and 9006 of RCRA
Subtitle I and other applicable statutory
and regulatory provisions.

DATES: This rule is effective August 21,
2020, unless EPA receives adverse
comment by July 22, 2020. If EPA
receives adverse comment, it will
publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. The
incorporation by reference of certain
publications listed in the regulations is
approved by the Director of the Federal
Register, as of August 21, 2020, in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51.

ADDRESSES: Submit your comments by
one of the following methods:

1. Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

2. Email: lincoln.audray@epa.gov.

Instructions: Direct your comments to
Docket ID No. EPA-R06-UST-2018-
0704. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
available online at https://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through https://
www.regulations.gov, or email. The
Federal https://www.regulations.gov
website is an “anonymous access”
system, which means the EPA will not
know your identity or contact
information unless you provide it in the
body of your comment. If you send an
email comment directly to the EPA
without going through https://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the internet. If you
submit an electronic comment, the EPA
recommends that you include your
name and other contact information in
the body of your comment. If the EPA
cannot read your comment due to
technical difficulties, and cannot
contact you for clarification, the EPA
may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

The index to the docket for this action
is available electronically at
www.regulations.gov.

You can view and copy the
documents that form the basis for this
codification and associated publicly
available docket materials are available
either through www.regulations.gov or
at the Environmental Protection Agency,
Region 6, 1201 Elm Street, Suite #500,
Dallas, Texas 75270. This facility is
open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding
Federal holidays and facility closures
due to COVID-19. We recommend that
you telephone Audray Lincoln,
Environmental Protection Specialist, at
(214) 665-2239, before visiting the
Region 6 office. Interested persons
wanting to examine these documents
should make an appointment with the
office at least two weeks in advance.


https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:lincoln.audray@epa.gov
http://www.regulations.gov
http://www.regulations.gov
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FOR FURTHER INFORMATION CONTACT:
Audray Lincoln, (214) 665-2239,
lincoln.audray@epa.gov. Out of an
abundance of caution for members of
the public and our staff, the EPA Region
6 office will be closed to the public to
reduce the risk of transmitting COVID-
19. We encourage the public to submit
comments via https://
www.regulations.gov, as there will be a
delay in processing mail and no courier
or hand deliveries will be accepted.
Please call or email the contact listed
above if you need alternative access to
material indexed but not provided in
the docket.

SUPPLEMENTARY INFORMATION:

I. Approval of Revisions to Texas’s
Underground Storage Tank Program

A. Why are revisions to state programs
necessary?

States which have received final
approval from the EPA under RCRA
section 9004(b) of RCRA, 42 U.S.C.
6991c(b), must maintain an
underground storage tank program that
is equivalent to, consistent with, and no
less stringent than the Federal
underground storage tank program.
When EPA makes revisions to the
regulations that govern the UST
program, States must revise their
programs to comply with the updated
regulations and submit these revisions
to the EPA for approval. Changes to
State UST programs may be necessary
when Federal or State statutory or
regulatory authority is modified or
when certain other changes occur. Most
commonly, States must change their
programs because of changes to the
EPA’s regulations in 40 Code of Federal
Regulations (CFR) part 280. States can
also initiate changes on their own to
their underground storage tank program
and these changes must then be
approved by EPA.

B. What decisions has the EPA made in
this rule?

On October 15, 2018, in accordance
with 40 CFR 281.51(a), Texas submitted
a complete program revision application
seeking approval for its UST program
revisions corresponding to the EPA final
rule published on July 15, 2015 (80 FR
41566) which finalized revisions to the
1988 UST regulation and to the 1988
State program approval (SPA)
regulation. As required by 40 CFR
281.20, the State submitted the
following: A transmittal letter from the
Governor requesting approval, a
description of the program and
operating procedures, a demonstration
of the State’s procedures to ensure
adequate enforcement, a Memorandum

of Agreement outlining the roles and
responsibilities of the EPA and the
implementing agency, a statement of
certification from the Attorney General,
and copies of all relevant State statutes
and regulations.

We have reviewed the application and
have determined that the revisions to
Texas’s UST program are no less
stringent than the corresponding
Federal requirements in subpart C of 40
CFR part 281 and the Texas program
provides for adequate enforcement of
compliance (40 CFR 281.11(b)).
Therefore, the EPA grants Texas final
approval to operate its UST program
with the changes described in the
program revision application, and as
outlined below in Section I.G of this
document. The Texas Commission on
Environmental Quality (TCEQ) is the
lead implementing agency for the UST
program in Texas, except in Indian
Country.

C. What is the effect of this approval
decision?

This action does not impose
additional requirements on the
regulated community because the
regulations being approved by this rule
are already effective in the State of
Texas, and they are not changed by this
action. This action merely approves the
existing State regulations as meeting the
Federal requirements and renders them
federally enforceable.

D. Why is EPA using a direct final rule?

The EPA is publishing this direct final
rule without a prior proposed rule
because we view this as a
noncontroversial action and anticipate
no adverse comment. Texas did not
receive any comments during its
comment period when the rules and
regulations being considered today were
proposed at the State level.

E. What happens if the EPA receives
comments that oppose this action?

Along with this direct final, the EPA
is publishing a separate document in the
“Proposed Rules” section of this
Federal Register that serves as the
proposal to approve the State’s UST
program revision, providing opportunity
for public comment. If EPA receives
comments that oppose this approval,
EPA will withdraw the direct final rule
by publishing a document in the
Federal Register before the rule
becomes effective. The EPA will base
any further decision on the approval of
the State program changes on the
proposal to approve after considering all
comments received during the comment
period. EPA will then address all public
comments in a later final rule. You will

not have another opportunity to
comment. If you want to comment on
this approval, you must do so at this
time.

F. For what has Texas previously been
approved?

On April 17, 1995, EPA finalized a
rule approving the UST program
submitted by Texas to be implemented
by TCEQ in lieu of the Federal
program.® On March 18, 1996, EPA
codified the approved Texas program
that is subject to EPA’s inspection and
enforcement authorities under RCRA
sections 9005 and 9006, 42 U.S.C. 6991d
and 6991e, and other applicable
statutory and regulatory provisions.2

G. What changes are we approving with
this action?

In order to be approved, the program
must provide for adequate enforcement
of compliance as described in 40 CFR 40
CFR 281.11 and part 281, Subpart D.
The TCEQ has broad statutory authority
to regulate the installation, operation,
maintenance, closure of USTs, and UST
releases under Texas Water Code
(TWC), as amended, effective October
2018, Title 2, Water Administration:
Subtitle A, Executive Agencies, Chapter
5, Texas Commission on Environmental
Quality and Chapter 7, Enforcement;
Subtitle D, Water Quality Control,
Chapter 26, Water Quality Control.

Specific authorities to regulate the
installation, operation, maintenance,
closure of USTs, and UST releases are
found under Texas Administrative Code
(TACQ), Title 30 Environmental Quality,
Part I Texas Commission on
Environmental Quality, Chapter 334
Underground and Aboveground Storage
Tanks, as amended effective through
May 31, 2018. The aforementioned
regulations satisfy the requirements of
40 CFR 281.40 and 281.41.3

The TCEQ Office of Compliance and
Enforcement requires that respondents
provide notice and opportunity for
public comment on all proposed
settlements of civil enforcement actions,
except where immediate emergency
action is necessary to adequately protect
human health, safety, and the
environment. The TCEQ investigates
and provides responses to citizen
complaints about violations.
Requirements for public participation
can be found in the Texas Government
Code Chapter 552, the Texas Water
Code at Chapters 5 and 7, and TAC Title

160 FR 14372 (March 17, 1995).

261 FR 1223 (January 18, 1996).

3Please see the TSD located in the docket for this
rulemaking for a more in depth explanation of how
the State’s program satisfies the RCRA and its
corresponding regulations.
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30 Part I, Texas Commission on
Environmental Quality, Chapter 334 at
section 334.82. Texas has met the public
participation requirements found in 40
CFR 281.42.

To qualify for final approval, a State’s
program must be “no less stringent”
than the Federal program in all elements
of the revised EPA final rule published
on July 15, 2015 (80 FR 41566).¢ EPA
added new operation and maintenance
requirements and addressed UST
systems deferred in the 1988 UST
regulation. The changes also added
secondary containment requirements for
new and replaced tank and piping,
operator training requirements, periodic
operation and maintenance
requirements for UST systems,
requirement to ensure UST system
compatibility before storing certain
biofuel blends. It removed past deferrals
for emergency generator tanks, field
constructed tanks and airport hydrant
systems.

The TCEQ made updates to their
regulations to ensure that they were no
less stringent than the Federal
regulations which were revised on July
15, 2015 (80 FR 41566). 40 CFR 281.30
through 281.39 contain the “no less
stringent than” criteria that a State must
meet in order to have its UST program
approved. In the State’s application for
approval of its UST program, the Texas
Attorney General certified that it meets
the requirements listed in 40 CFR
281.30 through 281.39. EPA has relied
on this certification in addition to the
analysis submitted by the State in
making our determination. For further
information on EPA’s analysis of the
State’s application, see the chart in the
Technical Support Document (TSD)
contained in the docket for this
rulemaking. The corresponding State
regulations are as follows:

40 CFR 281.30 lists the Federal
requirements for new UST system
design, construction, installation, and
notification with which a State must
comply in order to be found to be no
less stringent than Federal
requirements. 30 TAC 334.1
Applicability, 334.2 Definitions, 334.5
General Prohibitions for Underground
Storage Tanks (USTs) and UST Systems,
334.7 Registration for Underground
Storage Tanks (USTs) and UST Systems,
334.8 Certification for Underground
Storage Tanks (USTs) and UST Systems,
334.10 Reporting and Recordkeeping,
334.44 Implementation Schedules,
334.45 Technical Standards for New
Underground Storage Tank Systems,
334.46 Installation Standards for New
Underground Storage Tank Systems,

4 See 40 CFR 281.11(b).

334.49 Corrosion Protection, 334.50
Release Detection, 334.51 Spill and
Overfill Prevention and Control, and
334.71 Applicability and Deadlines
require that USTs be designed,
constructed, and installed in a manner
that will prevent releases for their
operating life due to manufacturing
defects, structural failure, or corrosion
and be provided with equipment to
prevent spills and tank overfills when
new tanks are installed or existing tanks
are upgraded, unless the tank does not
receive more than 25 gallons at one
time. These sections also require UST
system owners and operators to notify
the implementing agency of any new
UST systems, including instances where
one assumes ownership of an existing
UST.

40 CFR 281.31 requires that most
existing UST systems meet the
requirements of 281.30, are upgraded to
prevent releases for their operating life
due to corrosion, spills, or overfills, or
are permanently closed. 30 TAC
334.1(b) and 334.71(a) Applicability,
334.44. Implementation Schedules,
334.47 Technical Standards for Existing
Underground Storage Tank Systems,
334.49 Corrosion Protection, 334.50
Release Detection, and 334.52
Underground Storage Tank System
Repairs and Relining contain the
appropriate requirements that UST
systems be upgraded to prevent releases
during their operating life due to
corrosion, spills, or overfills.

40 CFR 281.32 contains the general
operating requirements that must be met
in order for the State’s submission to be
considered no less stringent than the
Federal requirements. 30 TAC 334.7
Registration for Underground Storage
Tanks (USTs) and UST Systems, 334.10
Reporting and Recordkeeping, 334.42
General Standards, 334.45 Technical
Standards for New Underground Storage
Tank Systems, 334.48 General Operating
and Management Requirements, 334.49
Corrosion Protection, 334.50 Release
Detection, 334.51 Spill and Overfill
Prevention and Control, and TAC
334.52 Underground Storage Tank
System Repairs and Relining contain the
necessary general operating
requirements required by 40 CFR
281.32.

40 CFR 281.33 contains the
requirements for release detection that
must be met in order for the State’s
submission to be considered no less
stringent than Federal requirements. 30
TAC 334.1 Purpose and Availability,
334.48 General Operating and
Management Requirements, 334.50
Release Detection, and 334.71
Applicability and Deadlines contain the

necessary requirements for release
detection as required by 40 CFR 281.33.

40 CFR 281.34 contains the
requirements for release reporting,
investigation, and confirmation that
must be met in order for the State’s
submission to be considered no less
stringent than Federal requirements. 30
TAC 334.72 Reporting of Suspected
Releases, 334.73 Investigation Due to
Off-Site Impacts, 334.74 Release
Investigation and Confirmation Steps,
and 334.75 Reporting and Cleanup of
Surface Spills and Overfills contain the
necessary requirements as required by
40 CFR 281.34 for release reporting,
investigation, and confirmation.

40 CFR 281.35 contains the
requirements for release response and
corrective action that must be met in
order for the State’s submission to be
considered no less stringent than
Federal requirements. 30 TAC 334.76
Initial Response to Releases, 334.77
Initial Abatement Measures and Site
Check, 334.78 Site Assessment, 334.79
Removal of Non-Aqueous Phase
Liquids, 334.80 Investigation for Soil
and Groundwater Cleanup, 334.81
Corrective Action Plan, and 334.82
Public Participation contain the
required provisions as listed in 40 CFR
281.35 for release response and
corrective action.

40 CFR 281.36 contains the
requirements for out of service UST
systems and closures that must be met
in order for the State’s submission to be
considered no less stringent than
Federal requirements. 30 TAC 334.1
Purpose and Applicability, 334.50
Release Detection, 334.54 Temporary
Removal from Service, 334.55
Permanent Removal from Service,
334.56 Change to Exempt or Excluded
Status, and 334.71 Applicability and
Deadlines contain the necessary
requirements as listed in 40 CFR 281.36
for out of service UST systems and
closures.

40 CFR 281.37 contains the
requirements for financial responsibility
for UST systems containing petroleum
that must be met in order for the State’s
submission to be considered no less
stringent than Federal requirements. 30
TAC 37.371 Local Government
Financial Test, 37.381 Local
Government Guarantee, and Chapter 37,
Subchapter I, Financial Assurance for
Petroleum Underground Storage Tanks
(37.801 through 37.895) contain the
necessary requirements as listed in 40
CFR 281.37 for financial responsibility
for UST systems.

40 CFR 281.38 contains the
requirements for lender liability that
must be met in order for the State’s
submission to be considered no less
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stringent than Federal requirements. 30
TAC 334.15 Limits on Liability of
Lender contains the requirements for
lender liability as listed in 40 CFR
281.38.

40 CFR 281.39 contains the
requirements for operator training that
must be met in order for the State’s
submission to be considered no less
stringent than Federal requirements. 30
TAC Chapter 334 Subchapter N
(334.601 through 334.606) Operator
Training contains the requirements for
operator training as required by 40 CFR
281.39.

H. Where are the revised rules different
from the Federal rules?

Broader in Scope Provisions

The following statutory and
regulatory provisions are considered
broader than the Federal program:

Texas includes in their statutes
references to the broader in scope
aboveground storage tank program. The
following provisions are broader in
scope because they contain references to
Aboveground Storage Tanks (ASTs) or
apply only to ASTs: Texas Water Code,
Title 2, Subtitle D, Chapter 26: Water
Quality Control, Sections 26.341(b)(1),
26.342(9), (12)(A), (14), (15), 26.344,
26.3441, 26.345, 26.346, 26.349, 26.351,
26.3511, 26.3514 through 26.3516.
26.354 through 26.356, and 26.358.

The following provisions from Texas
Water Code, Title 2, Subtitle D, Chapter
26: Water Quality Control are broader in
scope than the Federal program for the
reasons stated:

These items are associated with the
State-only clean up and remediation
funds—Sections 26.342(2), (4), (16), and
(18), 26.3512, 26.3571, 26.3573,
26.35731, and 26.361;

The provision at 26.342(16-a) is
associated with the State-only broader
in scope contaminated soil program;

The provisions at 26.3574 and
26.35745 are associated with fees and
reporting for State-only fees;

The provisions at 26.364 through
26.367 are associated with the State-
only registration of contractors who
perform or supervise corrective action;
and

The provisions at 26.451, 26.452 and
26.456 describe State-only occupational
licensing and registration for
occupations not covered under the
Federal program.

The Texas regulatory provisions
definition section at 30 TAC 334.2
contains a definition (at 334.2(4)) and
references to Aboveground Storage
Tanks (ASTs) that are broader in scope
than the Federal program.

At Section 334.9 Texas requires a tank
seller to disclose to a purchaser certain

obligations with respect to State
notification and other regulatory
information.

At Sections 334.15 and 334.18 there
are references to ASTs that are broader
in scope than the Federal program.

State fees are generally broader in
scope. Texas includes state-specific fee
requirements at 30 TAC 334.19 Fee on
Delivery of Petroleum Product,
Subchapter B. Underground Storage
Tank Fees (TAC 334.21 through 334.23).

Texas includes a State-only
Reimbursement Program at 30 TAC
Chapter 334, Subchapter H.
Reimbursement Program (TAC 334.301
through 334.322) and Subchapter M.
Reimbursable Cost Specifications for the
Petroleum Storage Tank Reimbursement
Program. These are State-only programs
with no Federal counterparts and are
broader in coverage.

Texas includes State-only licensing
and registration of occupations that are
not included in the Federal program at
30 TAC Chapter 334 Subchapter I.
Underground Storage Tank On-site
Supervisor Licensing and Contract
Registration (TAC 334.401, 334.407, and
334.424).

Where an approved State program has
a greater scope of coverage than
required by Federal law, the additional
coverage is not part of the federally-
approved program. 40 CFR
281.12(a)(3)(ii).

More Stringent Provisions

The following regulatory provisions
are considered more stringent than the
Federal rules and are included in the
state’s federally approved program:

Texas requires that professional
engineers and geoscientists be licensed
by the State (30 TAC 334.10(a)(10)).

Texas requires owners and operators
to maintain records for five years (30
TAC 334.51(c)(2) and
334.48(g)(3)(A)&(B). This is longer than
the three years required by the federal
rules at 40 CFR 280.35(c), therefore the
Texas requirement is more stringent.

Texas requires that all corrective
action services be performed by or be
coordinated by a person or entity
registered as a corrective action
specialist (30 TAC 334.451(b)).

Texas does not allow exceptions to
the secondary containment
requirements for piping that are allowed
by the Federal program (at 40
CFR280.252(a)); therefore, the State is
more stringent with respect to this
requirement (30 TAC 334.45(d)(1)(E)).

I. How does this action affect Indian
Country (18 U.S.C. 1151) in Texas?

Texas is not authorized to carry out its
Program in Indian Country (18 U.S.C.

1151) within the State. This authority
remains with EPA. Therefore, this
action has no effect in Indian Country.
See 40 CFR 281.12(a)(2).

II. Codification
A. What is codification?

Codification is the process of placing
a State’s statutes and regulations that
comprise the State’s approved UST
program into the CFR. Section 9004(b)
of RCRA, as amended, allows the EPA
to approve State UST programs to
operate in lieu of the Federal program.
The EPA codifies its authorization of
State programs in 40 CFR part 282 and
incorporates by reference State
regulations that the EPA will enforce
under sections 9005 and 9006 of RCRA
and any other applicable statutory
provisions. The incorporation by
reference of State authorized programs
in the CFR should substantially enhance
the public’s ability to discern the
current status of the approved State
program and State requirements that can
be Federally enforced. This effort
provides clear notice to the public of the
scope of the approved program in each
State.

B. What is the history of codification of
Texas’ UST program?

The EPA incorporated by reference
Texas’ then approved UST program
effective March 18, 1996 (61 FR 1223;
January 18, 1996). In this document, the
EPA is revising 40 CFR 282.93 to
include the approval revision actions.

C. What codification decisions have we
made in this rule?

In this rule, we are finalizing
regulatory text that includes
incorporation by reference. In
accordance with the requirements of 1
CFR 51.5, we are finalizing the
incorporation by reference of the Texas
rules described in the amendments to 40
CFR part 282 set forth below. The EPA
has made, and will continue to make,
these documents generally available
through www.regulations.gov and in
hard copy at the EPA Region 6 office
(see the ADDRESSES section of this
preamble for more information).

The purpose of this Federal Register
document is to codify Texas’s approved
UST program. The codification reflects
the State program that would be in
effect at the time the EPA’s approved
revisions to the Texas UST program
addressed in this direct final rule
become final. The document
incorporates by reference Texas’s UST
regulations and clarifies which of these
provisions are included in the approved
and federally enforceable program. By
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codifying the approved Texas program
and by amending the Code of Federal
Regulations (CFR), the public will more
easily be able to discern the status of the
federally-approved requirements of the
Texas program.

The EPA is incorporating by reference
the Texas approved UST program in 40
CFR 282.93. Section 282.93(d)(1)(1)(A)
incorporates by reference for
enforcement purposes the State’s
regulations. Section 282.93 also
references the Attorney General’s
Statement, Demonstration of Adequate
Enforcement Procedures, the Program
Description, and the Memorandum of
Agreement, which are approved as part
of the UST program under Subtitle I of
RCRA.

D. What is the effect of Texas’s
codification on enforcement?

The EPA retains the authority under
sections 9003(h), 9005 and 9006 of
Subtitle I of RCRA, 42 U.S.C. 6991b(h),
6991d and 6991e, and other applicable
statutory and regulatory provisions to
undertake corrective action, inspections
and enforcement actions and to issue
orders in approved States. With respect
to these actions, EPA will rely on
Federal sanctions, Federal inspection
authorities, and Federal procedures
rather than the State authorized analogs
to these provisions. Therefore, the EPA
is not incorporating by reference such
particular, approved Texas procedural
and enforcement authorities. Section
282.93(d)(1)(ii) of 40 CFR lists those
approved Texas authorities that would
fall into this category.

E. What State provisions are not part of
the codification?

The public also needs to be aware that
some provisions of the State’s UST
program are not part of the federally
approved State program. Such
provisions are not part of the RCRA
Subtitle I program because they are
“broader in coverage” than Subtitle I of
RCRA. 40 CFR 281.12(a)(3)(ii) states that
where an approved State program has
provisions that are broader in coverage
than the Federal program, those
provisions are not a part of the federally
approved program. As a result, State
provisions which are “‘broader in
coverage” than the Federal program are
not incorporated by reference for
purposes of enforcement in part 282.
Section 282.93(d)(1)(iii) of the
codification simply lists for reference
and clarity the Texas statutory and
regulatory provisions which are
“broader in coverage” than the Federal
program and which are not, therefore,
part of the approved program being
codified today. Provisions that are

“broader in coverage’” cannot be
enforced by EPA; the State, however,
will continue to implement and enforce
such provisions under State law.

III. Statutory and Executive Order
Reviews

This action only applies to Texas’s
UST Program requirements pursuant to
RCRA Section 9004 and imposes no
requirements other than those imposed
by State law. It complies with
applicable EOs and statutory provisions
as follows:

A. Executive Order 12866 Regulatory
Planning and Review, Executive Order
13563: Improving Regulation and
Regulatory Review

The Office of Management and Budget
(OMB) has exempted this action from
the requirements of Executive Order
12866 (58 FR 51735, October 4, 1993)
and 13563 (76 FR 3821, January 21,
2011). This action approves and codifies
State requirements for the purpose of
RCRA section 9004 and imposes no
additional requirements beyond those
imposed by State law. Therefore, this
action is not subject to review by OMB.

B. Executive Order 13771: Reducing
Regulations and Controlling Regulatory
Costs

This action is not an Executive Order
13771 (82 FR 9339, February 3, 2017)
regulatory action because actions such
as this final approval of Texas’s revised
underground storage tank program
under RCRA are exempted under
Executive Order 12866. Accordingly, I
certify that this action will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.).

C. Unfunded Mandates Reform Act and
Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Because this action approves and
codifies pre-existing requirements under
State law and does not impose any
additional enforceable duty beyond that
required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(2 U.S.C. 1531-1538). For the same
reason, this action also does not
significantly or uniquely affect the
communities of tribal governments, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

D. Executive Order 13132: Federalism

This action will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves and codifies State
requirements as part of the State RCRA
underground storage tank program
without altering the relationship or the
distribution of power and
responsibilities established by RCRA.

E. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This action also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant and it does not
make decisions based on environmental
health or safety risks.

F. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations that Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a ‘“‘significant regulatory action” as
defined under Executive Order 12866.

G. National Technology Transfer and
Advancement Act

Under RCRA section 9004(b), EPA
grants a State’s application for approval
as long as the State meets the criteria
required by RCRA. It would thus be
inconsistent with applicable law for
EPA, when it reviews a State approval
application, to require the use of any
particular voluntary consensus standard
in place of another standard that
otherwise satisfies the requirements of
RCRA. Thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not

apply.

H. Executive Order 12988: Civil Justice
Reform

As required by section 3 of Executive
Order 12988 (61 FR 4729, February 7,
1996), in issuing this rule, EPA has
taken the necessary steps to eliminate
drafting errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct.
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I. Executive Order 12630: Governmental
Actions and Interference With
Constitutionally Protected Property
Rights

EPA has complied with Executive
Order 12630 (53 FR 8859, March 15,
1988) by examining the takings
implications of the rule in accordance
with the “Attorney General’s
Supplemental Guidelines for the
Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order.

J. Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).
“Burden” is defined at 5 CFR 1320.3(b).

K. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629,
February 16, 1994) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.
Because this rule approves pre-existing
State rules which are at least equivalent
to, and no less stringent than existing
Federal requirements, and imposes no
additional requirements beyond those
imposed by State law, and there are no
anticipated significant adverse human
health or environmental effects, the rule
is not subject to Executive Order 12898.

L. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801-808, generally provides that
before a rule may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this document and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication in the
Federal Register. A major rule cannot
take effect until 60 days after it is
published in the Federal Register. This
action is not a “major rule” as defined
by 5 U.S.C. 804(2). However, this action

will be effective August 21, 2020
because it is a direct final rule.

List of Subjects in 40 CFR Part 282

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous substances, Incorporation by
reference, Insurance, Intergovernmental
relations, Oil pollution, Penalties,
Petroleum, Reporting and recordkeeping
requirements, Surety bonds, Water
pollution control, Water supply.

Dated: May 5, 2020.
Kenley McQueen,
Regional Administrator, EPA Region 6.

For the reasons set forth in the
preamble, EPA is amending 40 CFR part
282 as follows:

PART 282—APPROVED
UNDERGROUND STORAGE TANK
PROGRAMS

m 1. The authority citation for part 282
continues to read as follows:

Authority: 42 U.S.C. 6912, 6991c, 6991d,
and 6991e.

m 2. Revise § 282.93 to read as follows:

§282.93 Texas State-Administered
Program.

(a) History of the approval of Texas’s
program. The State of Texas is approved
to administer and enforce an
underground storage tank program in
lieu of the Federal program under
Subtitle I of the Resource Conservation
and Recovery Act of 1976 (RCRA), as
amended, 42 U.S.C. 6991 et seq. The
State’s program, as administered by the
Texas Department of Environmental
Quality, was approved by EPA pursuant
to 42 U.S.C. 6991c and Part 281 of this
Chapter. EPA published the notice of
final determination approving the Texas
underground storage tank base program
effective on April 17, 1995. A
subsequent program revision
application was approved effective on
August 21, 2020.

(b) Enforcement authority. Texas has
primary responsibility for administering
and enforcing its federally approved
underground storage tank program.
However, EPA retains the authority to
exercise its corrective action, inspection
and enforcement authorities under
sections 9003(h), 9005 and 9006 of
Subtitle I of RCRA, 42 U.S.C.
6991b(h),6991d and 6991e, as well as
under any other applicable statutory
and regulatory provisions.

(c) Retaining program approval. To
retain program approval, Texas must
revise its approved program to adopt
new changes to the Federal Subtitle I
program which make it more stringent,

in accordance with section 9004 of
RCRA, 42 U.S.C. 6991c, and 40 CFR part
281, subpart E. If Texas obtains approval
for the revised requirements pursuant to
section 9004 of RCRA, 42 U.S.C. 6991c,
the newly approved statutory and
regulatory provisions will be added to
this subpart and notice of any change
will be published in the Federal
Register.

(d) Final program approval. Texas has
final approval for the following
elements of its program application
originally submitted to EPA and
approved effective April 17, 1995, and
the program revision application
approved by EPA effective on August
21, 2020:

(1) State statutes and regulations—(i)
Incorporation by reference. The
provisions cited in this paragraph are
incorporated by reference as part of the
underground storage tank program
under Subtitle I of RCRA, 42 U.S.C.
6991 et seq. The Director of the Federal
Register approves this incorporation by
reference in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. You may
obtain copies of Texas UST regulations
that are incorporated by reference in
this paragraph from Thomson Reuters,
610 Opperman Drive, Eagan, MN 55123;
Phone: 1-888-728-7677; website:
http://
legalsolutions.thomsonreuters.com or
the Texas Secretary of State office
website at https://texreg.sos.state.tx.us/
public/readtac$ext. ViewTAC?tac_
view=4&1ti=30&pt=1&ch=334. You may
inspect all approved material at the EPA
Region 6, 1201 Elm Street, Suite #500,
Dallas, Texas 75270 (phone number
(214) 665-2239) or the National
Archives and Records Administration
(NARA). For information on the
availability of this material at NARA,
email fedreg.legal@nara.gov, or go to:
http://www.archives.gov/federal-
register/cfr/ibr-locations.html.

(A) “EPA-Approved Texas Regulatory
Requirements Applicable to the
Underground Storage Tank Program,
October 2019”. Those provisions are
listed in Appendix A to Part 282.

(B) [Reserved]

(ii) Legal basis. EPA evaluated the
following statutes and regulations
which provide the legal basis for the
State’s implementation of the
underground storage tank program, but
they are not being incorporated by
reference and do not replace Federal
authorities:

(A) The statutory provisions include:

(1) Texas Water Code, as amended,
effective October 2018. Title 2, Water
Administration, Subtitle A, Executive
Agencies:
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(1) Chapter 5. Texas Commission on
Environmental Quality, Subchapter B.
Organization of the Texas Natural
Resource Conservation Commission,
Section 5.012, Subchapter D. General
Powers and Duties of the Commission,
Sections 5.103, and 5.105; Subchapter E.
Administrative Provision for
Commission, Sections 5.173, 5.176,
5.1765, and 5.177; Subchapter L.
Emergency and Temporary Orders,
Sections 5.510, 5.511, 5.515, and 5.516;

(i7) Chapter 7. Enforcement,
Subchapter A, General Provisions,
Sections 7.002 and 7.006; Subchapter B.
Corrective Action and Injunctive Relief,
Section 7.032; Subchapter C.
Administrative Penalties, Sections 7.053
and 7.075; Subchapter D. Givil
Penalties, Sections 7.101, 7.102, 7.103,
7.105, 7.106, 7.107, 7.108, and 7.110;
Subchapter E. Criminal Offenses and
Penalties, Sections 7.149 and 7.156.

(2) Texas Water Code, as amended,
effective October 2018. Title 2, Water
Administration, Subtitle D, Water
Quality Control: Chapter 26. Water
Quality Control, Subchapter B, General
Powers and Duties, Sections 26.011,
26.013, 26.014, 26.015, 26.0151, 26.017,
26.019, 26.020, 26.021, 26.022, 26.039,
and 26.042; Subchapter D. Prohibition
Against Pollution; Enforcement,
Sections 26.341 (except 26.341(b)(1),
26.342 (except 26.342(2), (4), (5), (16),
(16—a), (18), and references to
aboveground storage tanks at (9), (12),
(14), (15), 26.343 (except 26.343(a)(1)),
26.344 (except reference to aboveground
storage tanks), 26.3441, 26.345 (except
reference to aboveground storage tanks),
26.346 (except reference to aboveground
storage tanks), 26.3465, 26.3467, 26.347,
26.348, 26.349 (except reference to
aboveground storage tanks), 26.350,
26.351 and 26.3511 (except references to
aboveground storage tanks), 25.3512
(except reference to petroleum storage
tank remediation account), 26.3513,
26.3514 through 26.3516 (except
references to aboveground storage
tanks), 26.352, 26.354 through 26.356
(except references to aboveground
storage tanks), 26.357, 26.3572,
26.35735, 26.359, 26.362 and 26.363.

(B) The regulatory provisions include:

(1) Texas Administrative Code, Title
30, Part I. Texas Commission on
Environmental Quality, Chapter 334
Underground and Aboveground Storage
Tanks, effective May 31, 2018, Section
334.14 Memorandum of Understanding
between the Attorney General of Texas
and the Texas Natural Resource
Conservation Commission, 334.82
Public Participation, and 334.83
Enforcement.

(2) [Reserved]

(iii) Provisions not incorporated by
reference. The following specifically
identified sections and rules applicable
to the Texas underground storage tank
program that are broader in coverage
than the Federal program, are not part
of the approved program, and are not
incorporated by reference herein for
enforcement purposes:

(A) Texas Water Code, as amended,
effective October 2018, Title 2, Water
Administration, Subtitle D, Water
Quality Control: Chapter 26 Water
Quality Control, Sections 26.341(b)(1),
26.342(2), 26.342(4), 26.342(9) as it
applies to aboveground storage tanks,
26.342(12) as it applies to aboveground
storage tanks, 26.342(14) and 26.342(15)
as they apply to aboveground storage
tanks, 26.342(16), 26.342(16—a),
26.342(18), 26.343(a)(1), 26.344 as it
applies to aboveground storage tanks,
26.3441, 26.345 and 26.346 as they
apply to aboveground storage tanks,
26.349 as it applies to aboveground
storage tanks, 26.351 and 26.3511 as
they apply to aboveground storage
tanks, 26.3512 as it applies to petroleum
storage tank remediation account,
26.3514 through 26.3516 as they apply
to aboveground storage tanks, 26.354
through 26.356 as they apply to
aboveground storage tanks, 26.3571,
26.3573, 26.35731, 26.3574, 26.35745,
26.358, 26.361, 26.364 through 26.367;
Subchapter K. Occupational Licensing
and Registration, Sections 26.451,
26.452 and 26.456.

(B) Texas Administrative Code, Title
30, Part I. Texas Commission on
Environmental Quality, Chapter 334
Underground and Aboveground Storage
Tanks, effective May 31, 2018: Sections
334.2 “Definitions” as applied to
aboveground storage tanks (ASTs), 334.9
“Seller’s Disclosure”, 334.19 “Fee on
Delivery of Petroleum Product, 334.21
“Fee Assessment” through 334.23
“Disposition of Fees, Interest, and
Penalties”, 334.121 “Purpose and
Applicability for Aboveground Storage
Tanks (ASTs)”” through 334.132 “Other
General Provisions for Aboveground
Storage Tanks (ASTs)”’, 334.201
“Purpose, Applicability, and Deadlines”
through 334.208 “Model Institutional
Controls”, 334.301 “Applicability of
this Subchapter” through 334.322
“Subchapter H Definitions”, 334.401
“License and Registration Required”,
334.407 “Other Requirements for an
Underground Storage Tank Contractor”,
334.424 “Other Requirements for an On-
site Supervisor” and 334.560
“Reimbursable Cost Specifications”.

(2) Statement of legal authority. The
Attorney General’s Statements, signed
by the Attorney General of Texas on
January 11, 1994 and October 22, 2018,

though not incorporated by reference,
are referenced as part of the approved
underground storage tank program
under Subtitle I of RCRA, 42 U.S.C.
6991 et seq.

(3) Demonstration of procedures for
adequate enforcement. The
“Demonstration of Procedures for
Adequate Enforcement” submitted as
part of the original application on April
28,1994 and as part of the program
revision application for approval on
October 15, 2018 though not
incorporated by reference, is referenced
as part of the approved underground
storage tank program under Subtitle I of
RCRA, 42 U.S.C. 6991 et seq.

(4) Program description. The program
description and any other material
submitted as part of the original
application on April 28, 1994 and as
part of the program revision application
on October 15, 2018, though not
incorporated by reference, are
referenced as part of the approved
underground storage tank program
under Subtitle I of RCRA, 42 U.S.C.
6991 et seq.

(5) Memorandum of Agreement. The
Memorandum of Agreement between
EPA Region 6 and the Texas Department
of Environmental Quality, signed by the
EPA Regional Administrator on July 29,
2019, though not incorporated by
reference, is referenced as part of the
approved underground storage tank
program under Subtitle I of RCRA, 42
U.S.C. 6991 et seq.

m 3. Appendix A to part 282 is amended
by revising the entry for Texas to read
as follows:

Appendix A to Part 282—State
Requirements Incorporated by
Reference in Part 282 of the Code of
Federal Regulations

* * * * *

Texas
(a) The regulatory provisions include:
1. Texas Administrative Code, Title 30,
Part I. Texas Commission on Environmental
Quality, Chapter 37 Financial Assurance, as
amended effective through May 31, 2018:
Subchapter I. Financial Assurance for
Petroleum Underground Storage Tank
Systems

Section 37.801 Applicability

Section 37.802 Definitions

Section 37.815 Amount and Scope of
Required Financial Assurance

Section 37.820 Allowable Mechanisms and
Combinations of Mechanisms

Section 37.825 Financial Test of Self-
Insurance

Section 37.830 Guarantee

Section 37.835 Insurance and Risk
Retention Group Coverage

Section 37.840 Surety Bond

Section 37.845 Letter of Credit

Section 37.850 Trust Fund

Section 37.855 Standby Trust Fund
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Section 37.860 Substitution of Financial
Assurance Mechanisms by Owner or
Operator

Section 37.865 Cancellation or Non-
Renewal by a Provider of Financial
Assurance

Section 37.867 Duty to Empty Tanks After
Termination of Financial Assurance

Section 37.870 Reporting, Registration, and
Certification

Section 37.875 Financial Assurance
Recordkeeping

Section 37.880 Drawing on Financial
Assurance Mechanisms

Section 37.885 Release from the
Requirements

Section 37.890 Bankruptcy or Other
Incapacity of Owner or Operator or
Provider of Financial Assurance

Section 37.895 Replenishment of
Guarantees, Letters of Credit or Surety
Bonds

2. Texas Administrative Code, Title 30,
Part I. Texas Commission on Environmental
Quality, Chapter 334 Underground and
Aboveground Storage Tanks; effective May
31, 2018:

Subchapter A. General Provisions:

Section 334.1 ‘“‘Purpose and
Applicability”

Section 334.2 “Definitions” (except as
they apply to aboveground storage tanks
(ASTs))

Section 334.3 “Exemptions for
Underground Storage Tanks (USTs) and
UST Systems”

Section 334.4 ‘““Exclusions for
Underground Storage Tanks (USTs) and
UST Systems”

Section 334.5 “General Prohibitions for
Underground Storage Tanks (USTs) and
UST Systems”

Section 334.6 ‘“‘Construction Notification
for Underground Storage Tanks (USTs)
and UST Systems”

Section 334.7 ‘Registration for
Underground Storage Tanks (USTs) and
UST Systems”

Section 334.8 ‘““Certification for
Underground Storage Tanks (USTs) and
UST Systems”

Section 334.10 “Reporting and
Recordkeeping”

Section 334.12 “‘Other General
Provisions™

Section 334.15 “‘Limits on Liability of
Lender” (except as it applies to
aboveground storage tanks (ASTs))

Section 334.16 “‘Limits on Liability of
Corporate Fiduciary”

Section 334.18 “Limits on Liability of
Taxing Unit” (except as it applies to
aboveground storage tanks (ASTs))

Subchapter C. Technical Standards:

Section 334.41 “Applicability”

Section 334.42 “General Standards”

Section 334.43 ‘“‘Variances and
Alternative Procedures”

Section 334.44 “Implementation
Schedules”

Section 334.45 “Technical Standards for
New Underground Storage Tank
Systems”

Section 334.46 ‘‘Installation Standards for
New Underground Storage Tank
Systems”

Section 334.47 “Technical Standards for
Existing Underground Storage Tank
Systems”

Section 334.48 “‘General Operating and
Management Requirements”

Section 334.49 ‘“‘Corrosion Protection”

Section 334.50 “‘Release Detection”

Section 334.51 “‘Spill and Overfill
Prevention and GControl”

Section 334.52 “Underground Storage
Tank System Repairs and Relining”

Section 334.53 “Reuse of Used Tanks”

Section 334.54 “Temporary Removal
from Service”

Section 334. 55
from Service”

Section 334.56 ‘‘Change to Exempt or
Excluded Status”

Subchapter D. Release Reporting and
Corrective Action:

“Permanent Removal

Section 334.71 ““‘Applicability and
Deadlines”

Section 334.72 “Reporting of Suspected
Releases”

Section 334.73
Site Impacts”

Section 334.74 “‘Release Investigation and
Confirmation Steps”

Section 334.75 “Reporting and Cleanup
of Surface Spills and Overfills”

Section 334.76 “Initial Response to
Releases”

Section 334.77 “Initial Abatement
Measures and Site Check”

Section 334.78 “‘Site Assessment”

Section 334.79 “Removal of Non-
Aqueous Phase Liquids (NAPLs)”

Section 334.80 “‘Investigation of Soil and
Groundwater Cleanup”

Section 334.81 “‘Corrective Action Plan”

Section 334.84 ‘‘Corrective Action by the
Agency”’

Section 334.85 ‘“Management of Wastes”

Subchapter J. Leaking Petroleum Storage

Tank Corrective Action Specialist
Registration and Project Manager
Licensing:

Section 334.451
Subchapter J”

Section 334.454 ‘“‘Exception for
Emergency Abatement Actions”

Section 334.455 ‘‘Notice to Owner or
Operator”

“Investigation Due to Off-

“Applicability of

Subchapter N. Operator Training:

Section 334.601 “‘Purpose and
Applicability”

Section 334.602 ‘‘Designation and
Training of Classes of Operators”

Section 334.603 “‘Acceptable Operator
Training and Certification Processes”

Section 334.604 ‘“‘Operator Training
Deadlines”

Section 334.605
Frequency”

Section 334.606 ‘“‘Documentation of
Operator Training”

“Operator Training

(b) Copies of the Texas UST regulations
that are incorporated by reference are
available from Thomson Reuters, 610
Opperman Drive, Eagan, MN 55123; Phone:
1-888-728-7677; website: http://
legalsolutions.thomsonreuters.com; or the
Texas Secretary of State office website at
https://texreg.sos.state.tx.us/public/

readtac$ext.ViewTAC?tac_
view=4&1i=30&pt=1 &ch=334.

[FR Doc. 2020-10065 Filed 6-19-20; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 372
[EPA-HQ-TRI-2020-0142; FRL-10008-09]

RIN 2070-AK63

Implementing Statutory Addition of
Certain Per- and Polyfluoroalkyl
Substances; Toxic Chemical Release
Reporting

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: EPA is adding 172 per- and
polyfluoroalkyl substances (PFAS) to
the list of toxic chemicals subject to
reporting under section 313 of the
Emergency Planning and Community
Right-to-Know Act (EPCRA) and section
6607 of the Pollution Prevention Act
(PPA). EPA is also setting a
manufacture, processing, and otherwise
use reporting threshold of 100 pounds
for each PFAS being added to the list.
These actions are being taken to comply
with section 7321 of the National
Defense Authorization Act for Fiscal
Year 2020 enacted on December 20,
2019. As this action is being taken to
conform the regulations to a
Congressional legislative mandate,
notice and comment rulemaking is
unnecessary, and this rule is effective
immediately.

DATES: This rule is effective June 22,
2020.

FOR FURTHER INFORMATION CONTACT: For
technical information contact: Daniel R.
Bushman, Toxics Release Inventory
Program Division, Mailcode 7410M,
Office of Pollution Prevention and
Toxics, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460-0001; telephone
number: (202) 566—0743; email address:
bushman.daniel@epa.gov.

For general information contact: The
Emergency Planning and Community
Right-to-Know Hotline; telephone
numbers: toll free at (800) 424—9346
(select menu option 3) or (703) 348—
5070 in the Washington, DC Area and
International; or go to https://
www.epa.gov/home/epa-hotlines.

SUPPLEMENTARY INFORMATION:
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I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you manufacture, process,
or otherwise use any of the PFAS listed
in this rule. The following list of North
American Industrial Classification
System (NAICS) codes is not intended
to be exhaustive, but rather provides a
guide to help readers determine whether
this document applies to them.
Potentially affected entities may
include:

¢ Facilities included in the following
NAICS manufacturing codes
(corresponding to Standard Industrial
Classification (SIC) codes 20 through
39): 311%, 312*, 313*, 314*, 315*, 316,
321, 322, 323%, 324, 325%, 326%, 327,
331, 332, 333, 334*, 335*%, 336, 337%,
339%,111998*, 211130%, 212324*,
212325%,212393%, 212399*, 488390*,
511110, 511120, 511130, 511140%,
511191, 511199, 512230%*, 512250%,
519130%, 541713%*, 541715* or 811490*.
*Exceptions and/or limitations exist for
these NAICS codes.

e Facilities included in the following
NAICS codes (corresponding to SIC
codes other than SIC codes 20 through
39): 212111, 212112, 212113
(corresponds to SIC code 12, Coal
Mining (except 1241)); or 212221,
212222, 212230, 212299 (corresponds to
SIC code 10, Metal Mining (except 1011,
1081, and 1094)); or 221111, 221112,
221113, 221118, 221121, 221122,
221330 (limited to facilities that
combust coal and/or oil for the purpose
of generating power for distribution in
commerce) (corresponds to SIC codes
4911, 4931, and 4939, Electric Utilities);
or 424690, 425110, 425120 (limited to
facilities previously classified in SIC
code 5169, Chemicals and Allied
Products, Not Elsewhere Classified); or
424710 (corresponds to SIC code 5171,
Petroleum Bulk Terminals and Plants);
or 562112 (limited to facilities primarily
engaged in solvent recovery services on
a contract or fee basis (previously
classified under SIC code 7389,
Business Services, NEC)); or 562211,
562212, 562213, 562219, 562920
(limited to facilities regulated under the
Resource Conservation and Recovery
Act, subtitle C, 42 U.S.C. 6921 et seq.)
(corresponds to SIC code 4953, Refuse
Systems).

o Federal facilities.

A more detailed description of the
types of facilities covered by the NAICS
codes subject to reporting under EPCRA
section 313 can be found at: https://
www.epa.gov/toxics-release-inventory-
tri-program/tri-covered-industry-sectors.
To determine whether your facility
would be affected by this action, you

should carefully examine the
applicability criteria in part 372, subpart
B of title 40 of the Code of Federal
Regulations. Federal facilities are
required to report under Executive
Order 13834 (https://www.govinfo.gov/
content/pkg/FR-2018-05-22/pdf/2018-
11101.pdf) as explained in the
Implementing Instructions from the
Council on Environmental Quality
(https://www.sustainability.gov/pdfs/
€013834_instructions.pdf). If you have
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. What action is the Agency taking?

EPA is adding 172 PFAS to the
EPCRA section 313 list of toxic
chemicals (more commonly known as
the Toxics Release Inventory (TRI)).
EPA is also setting a manufacture,
processing, and otherwise use reporting
threshold of 100 pounds for each PFAS
being added to the list.

II. Background

On December 20, 2019 the National
Defense Authorization Act for Fiscal
Year 2020 (NDAA) was signed into law
(Pub. L. 116-92, https://
www.congress.gov/public-laws/116th-
congress). Among other provisions,
section 7321 of the NDAA adds certain
PFAS to the EPCRA section 313 list of
reportable toxic chemicals as of January
1, 2020. Specifically, the NDAA
identifies 14 chemicals by name and/or
Chemical Abstract Service Registry
Number (CASRN) in section 7321(b) and
identifies additional PFAS or class of
PFAS that must be added based on the
following criteria:

e It is listed as an active chemical
substance in the February 2019 update
to the inventory under TSCA section
8(b)(1) (15 U.S.C. 2607(b)(1)); and

e On the date of enactment of the
NDAA, is subject to the provisions of 40
CFR 721.9582 or 40 CFR 721.10536.

EPA has reviewed the above-listed
criteria and found 170 chemicals that
meet the requirements of this part of the
NDAA and whose identity is not
confidential business information (CBI).
Twelve of these are among the 14 PFAS
specifically listed in the NDAA; with
the addition of the other two, there are
a total of 172 PFAS subject to this law
whose identity is not CBIL. Under section
7321 of the NDAA, EPA must review
CBI claims before adding any PFAS to
the list whose identity is subject to a
claim of protection from disclosure
under 5 U.S.C. 552(a). Under the NDAA
EPA must:

e Review a claim of protection from
disclosure; and

e Require that person to reassert and
substantiate or resubstantiate that claim
in accordance with TSCA section 14(f)
(15 U.S.C. 2613(f)).

In addition, if EPA determines that
the chemical identity of a PFAS or class
PFAS qualifies for protection from
disclosure, EPA must include the PFAS
or class of PFAS, on the toxics release
inventory in a manner that does not
disclose the protected information.

The names and CASRNSs for some of
the chemicals listed under 40 CFR
721.9582 and/or 40 CFR 721.10536 are
subject to a claim of protection from
disclosure. Therefore, the chemicals that
are subject to a claim of protection from
disclosure will not be added to the
EPCRA section 313 toxic chemical list
until EPA completes the process
provided by section 7321(e) of the
NDAA. Updates regarding this process
will be provided via the Addition of
Certain PFAS to the TRI by the National
Defense Authorization Act web page:
https://www.epa.gov/toxics-release-
inventory-tri-program/addition-certain-
pfas-tri-national-defense-authorization-
act. Therefore, 172 PFAS will be added
at this time. Note that not every
substance subject to §§721.9582 and
721.10536 was added to the TRI
chemical list, only those substances that
met the listing criteria in the NDAA.

As established by the NDAA, the
addition of these PFAS is to be effective
January 1 of the calendar year following
the date of enactment of the NDAA.
Accordingly, these 172 non-CBI PFAS
are reportable for the 2020 reporting
year (i.e., reports due July 1, 2021). EPA
is issuing this final rule revising the
EPCRA section 313 list of reportable
chemicals in 40 CFR 372.65 to include
the 172 non-CBI PFAS added by the
NDAA to the EPCRA section 313 list of
reportable chemicals in 40 CFR 372.65.
In addition, the NDAA established a
manufacture, processing, and otherwise
use reporting threshold of 100 pounds
for each of the listed PFAS chemicals
listed under the NDAA. The NDAA also
requires that no later than 5 years from
the date of enactment of the NDAA that
EPA must:

e Determine whether revision of the
threshold is warranted; and

e If EPA determines a revision to the
threshold is warranted, initiate a
revision under EPCRA section 313(f)(2)
(42 U.S.C. 11023()(2)).

Therefore, EPA is amending the
regulatory text by adding the 172 PFAS
to 40 CFR 372.65 with reporting
thresholds of 100 pounds identified in
40 CFR 372.29.
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III. Good Cause Exception

Under 5 U.S.C. 553(b)(3)(A), the
notice-and-comment requirements of
the Federal Administrative Procedure
Act (5 U.S.C. 551-706) do not apply
where the Agency “for good cause finds

. . that notice and public procedure
thereon are impracticable, unnecessary,
or contrary to the public interest.”
Because this action is being taken to
comply with an Act of Congress where
Congress added these chemicals to the
TRI and lowered the reporting
thresholds for these chemicals, and thus
EPA has no discretion as to the outcome
of this rule, EPA hereby finds that
notice and comment on this action are
unnecessary. The action merely fulfills
a mandate from Congress by aligning the
CFR with the self-effectuating changes
provided by the NDAA. This action is
effective immediately upon publication
in the Federal Register. Under 5 U.S.C.
553(d)(3), 30-day advance notice of a
rule is not required where the Agency
provides otherwise for good cause. EPA
finds that good cause for an immediate
effective date exists in this case because,
as explained above, this rule merely
amends the regulations in 40 CFR part
372 to reflect the action taken by
Congress.

IV. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive orders can be
found at http://www2.epa.gov/laws-
regulations/laws-and-executive-orders.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a significant
regulatory action and was therefore not
submitted to the Office of Management
and Budget (OMB) for review under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011).

B. Executive Order 13771: Reducing
Regulations and Controlling Regulatory
Costs

This action is not a regulatory action
under Executive Order 13771 (82 FR
9339, February 3, 2017) because this
action is not significant under Executive
Order 12866.

C. Paperwork Reduction Act (PRA)

The Office of Management and Budget
(OMB) has approved the information
collection activities contained in this
rule under the PRA, 44 U.S.C. 3501 et
seq., and has assigned OMB control
number 2070-0212. This was an
emergency ICR since the collection of

this information was mandated by an
act of Congress effective 1/1/2020. EPA
will follow up this emergency ICR with
a revision to the existing ICR that covers
reporting under EPCRA section 313.
You can find a copy of the emergency
ICR in the docket for this rule, estimated
impacts are presented here.

Respondents/affected entities:
Facilities that submit annual reports
under section 313 of EPCRA and section
6607 of PPA.

Respondent’s obligation to respond:
Mandatory (EPCRA section 313).

Estimated number of respondents:
500.

Frequency of response: Annual.

Total estimated burden: 17,852 hours
(per year). Burden is defined at 5 CFR
1320.3(b).

Total estimated cost: $1 million (per
year), includes $0 annualized capital or
operation & maintenance costs.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for the EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

D. Regulatory Flexibility Act (RFA)

This rule is not subject to the RFA, 5
U.S.C. 601 et seq., which generally
requires an agency to prepare a
regulatory flexibility analysis for any
rule that is estimated to have a
significant economic impact on a
substantial number of small entities.
This rule is not subject to notice and
comment requirements under the APA
or any other statute because although
the rule is subject to the APA, the
Agency has invoked the “good cause”
exemption under 5 U.S.C. 553(b) (see
Unit IIL.).

E. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. The action will impose no
enforceable duty on any state, local or
tribal governments or the private sector.

F. Executive Order 13132: Federalisim

This action does not have federalism
implications, as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999). It will not have substantial direct
effects on the states, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). This rule will not impose
substantial direct compliance costs on
Indian Tribal Governments. Thus,
Executive Order 13175 does not apply
to this action.

H. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
(62 FR 19885, April 23, 1997), as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of Executive Order
13045 has the potential to influence the
regulation. This action is not subject to
Executive Order 13045 because it does
not establish an environmental standard
intended to mitigate health or safety
risks.

I. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not a “significant
energy action” as defined in Executive
Order 13211 (66 FR 28355, May 22,
2001), because it is not likely to have a
significant adverse effect on the supply,
distribution or use of energy.

J. National Technology Transfer and
Advancement Act (NTTAA)

This rulemaking does not involve
technical standards that would require
Agency consideration under NTTAA
section 12(d), 15 U.S.C. 272 note.

K. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

This action does not entail special
considerations of environmental justice
related issues as delineated by
Executive Order 12898 (59 FR 7629,
February 16, 1994), because it does not
establish an environmental health or
safety standard. This action involves
additions to reporting requirements that
will not affect the level of protection
provided to human health or the
environment.

V. Congressional Review Act (CRA)

This action is subject to the CRA, 5
U.S.C. 801 et seq., and the EPA will
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. The CRA
allows the issuing agency to make a rule
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effective sooner than otherwise
provided by the CRA if the agency
makes a good cause finding that notice-
and-comment rulemaking procedures
are impracticable, unnecessary or
contrary to the public interest (5 U.S.C.
808(2)). The EPA has made a good cause
finding for this rule as discussed in Unit
III., including the basis for that finding.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 372

Environmental protection,
Community right-to-know, Reporting
and recordkeeping requirements, Toxic
chemicals.

Dated: May 18, 2020.
Alexandra Dapolito Dunn,

Assistant Administrator, Office of Chemical
Safety and Pollution Prevention.

Therefore, 40 CFR part 372 is
amended as follows:
PART 372—[AMENDED]
m 1. The authority citation for part 372
continues to read as follows:
Authority: 42 U.S.C. 11023 and 11048.

§372.22 [Amended]

m 2. Amend § 372.22(c) by removing the
text “§372.25, §372.27, or §372.28”
and adding in its place ““§ 372.25,
§372.27,§372.28, or §372.29".

§372.25 [Amended]
m 3. Amend § 372.25 as follows:

m a. In the introductory text, remove the
text “Except as provided in §§372.27
and 372.28” and add in its place
“Except as provided in § 372.27,
§372.28, and § 372.29”.

m b. In paragraphs (f), (g), and (h),
remove the text “§372.25, §372.27, or
§372.28” add in its place “this section
or §372.27, §372.28, or § 372.29”.

m 4. Add § 372.29 to subpart B to read
as follows:

§372.29 Thresholds for per- and
polyfluoroalkyl substances.

Notwithstanding § 372.25, for the
chemicals set forth in § 372.65(d) and (e)
the manufacturing, processing, and
otherwise use thresholds are 100
pounds.

§372.30 [Amended]

m 5. Amend § 372.30 as follows:

m a. In paragraph (a), remove the text “in
§372.25,§372.27, or §372.28” and add
in its place “in § 372.25, § 372.27,
§372.28, or § 372.29”.

m b. In paragraphs (b)(1), (b)(3)
introductory text, and (b)(3)(i) and (iv),
remove the text “§372.25, §372.27, or
§372.28” and add in its place ““§ 372.25,
§372.27,§372.28, or §372.29.”

§372.38 [Amended]

m 6. Amend § 372.38(b), (c), (d), (f), (g),
and (h) by removing the text ““§ 372.25,
§372.27, or §372.28” and adding in its
place “§372.25, §372.27, § 372.28, or
§372.29.”

TABLE 4 TO PARAGRAPH (d)

m 7. Amend § 372.65 as follows:

m a. By revising the introductory text;
and

m b. By adding paragraphs (d) and (e).
The revision and additions read as
follows:

§372.65 Chemicals and chemical
categories to which this part applies.

The requirements of this part apply to
the chemicals and chemical categories
listed in this section. This section
contains five listings. Paragraph (a) of
this section is an alphabetical order
listing of those chemicals that have an
associated Chemical Abstracts Service
(CAS) Registry number. Paragraph (b) of
this section contains a CAS number
order list of the same chemicals listed
in paragraph (a) of this section.
Paragraph (c) of this section contains the
chemical categories for which reporting
is required. These chemical categories
are listed in alphabetical order and do
not have CAS numbers. Paragraph (d) of
this section is an alphabetical order
listing of the per- and polyfluoroalkyl
substances and their associated CAS
Registry number. Paragraph (e) of this
section contains a CAS number order
list of the same chemicals listed in
paragraph (d) of this section. Each
listing identifies the effective date for
reporting under § 372.30.

* * * * *

(d) Per- and polyfluoroalkyl
substances alphabetical listing.

: Effective
Chemical name CAS No. date
AICONOIS, C8-14, Y-0-PEIIUOIO ...ttt b e b et e b e e s bt e bt e e an e e naeenreensneeas 68391-08-2 1/1/20
Alkenes, C8-14 o-, 6-w-perfluoro 97659-47-7 1/1/20
Alkyl iodides, C4-20, y-w-perfluoro ... 68188-12-5 1/1/20
AMmMONIUM PEMIUOTOOCIANOALE ........eiiiiiiiieiieiiee ettt ettt ettt et b e e b sae e e be e s s b e e bt e sabeesbeesabeeabeeanneesanesnneenans 3825-26—1 1/1/20
1,4-Benzenedicarboxylic acid, dimethyl ester, reaction products with bis(2-hydroxyethyl)terephthalate, ethylene

glycol, a-fluoro-w-(2-hydroxyethyl)poly(difluoromethylene), hexakis(methoxymethyl)melamine and poly-

EENYIENE GIYCOI .ttt s a ettt e s b et e bt e sa bt et e e eab e e bt e e a bt e ehe e et e e bt e enne e naeeereenane 68515-62-8 1/1/20
Butanoic acid, 4-[[3-(dimethylamino)propylJamino]-4-oxo-, 2(or 3)-[(y-w-perfluoro-C6-20-alkyl)thio] derivs. .......... 68187-25-7 1/1/20
2-[Butyl[(heptadecafluorooctyl)sulfonyllamino]ethyl acrylate ............ccooeeiiiiinini e 383-07-3 1/1/20
Chromium(I) PerflUOrOOCIANOALE .........ceiiuiiiiiitieie ettt r e ne e e nre e e 68141-02-6 1/1/20
Cyclohexanesulfonic acid, decafluoro(pentafluoroethyl)-, potassium salt ............cccceviriiriiiinii e 67584-42-3 1/1/20
Cyclohexanesulfonic acid, decafluoro(trifluoromethyl)-, potassium salt .............ccoooiiiiiiiiiiii e 68156-07-0 1/1/20
Cyclohexanesulfonic acid, nonafluorobis(trifluoromethyl)-, potassium salt ... 68156-01—4 1/1/20
Cyclohexanesulfonic acid, undecafluoro-, potassium Salt .........c.coooiiriiiiiiiiie e 3107-18—4 1/1/20
Decane, 1,1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8-heptadecafluoro-10-i0d0- .........cccceriiiiiiiniiiiiieiiccee e 2043-53-0 1/1/20
1-Decanesulfonic acid, 1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,10-heneicosafluoro-, ammonium salt ................. 67906—42-7 1/1/20
1-Decanesulfonyl chloride, 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,10-heptadecafluoro- ..........cccoeceeriiiniiiieiniinieeneee 27619-90-5 1/1/20
1-Decanol, 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,10-heptadecafluoro- ...........cccceriiiiieiiieiiii e 678-39-7 1/1/20
Disulfides, bis(y-@-perfluoro-CB-20-aIKYI) .......c.eoiiiiiiiiiieie ettt sae e st esbe e ebe e saeeenneas 118400-71-8 1/1/20
Dodecane, 1,1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10-heneicosafluoro-12-i0d0- ..........ccceeevuvrrerieeiiiirreeeeeeeeecrreens 2043-54-1 1/1/20
1-Dodecanesulfonyl chloride, 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,11,11,12,12,12-heneicosafluoro- ..........c.cccceeenuee 27619-91-6 1/1/20
1-Dodecanol, 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,11,11,12,12,12-heneicosafluoro- ..........ccccccceeeeeiciiiieeeeeeecciieeeeenn 865—86-1 1/1/20
1-Eicosanol, 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,11,11,12,12,13,13,14,14,15,15,16,16,17,17,18,

18,19,19,20,20,20-heptatriacontafluOro- ..........cciiiiiiii e e e e e e e e e enreeeennteeeannes 65104-65—6 1/1/20
Ethanaminium, N,N-diethyl-N-methyl-2-[(2-methyl-1-oxo-2-propenyl)oxy]-, methyl sulfate, polymer with 2-

ethylhexyl 2-methyl-2-propenoate, a-fluoro-m-[2-[(2-methyl-1-oxo-2-pro-

penyl)oxy]ethyl]poly(difluoromethylene), 2-hydroxyethyl 2-methyl-2-propenoate and N-(hydroxymethyl)-2-

Lo o 1T =T o1 (o =SSOSR 65636—-35—3 1/1/20
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TABLE 4 TO PARAGRAPH (d)—Continued

: Effective
Chemical name CAS No. date
Ethanaminium, N,N,N-triethyl-, salt with 1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,8-heptadecafluoro-1-octanesulfonic acid

1 PRSP PSTRP 56773-42-3 1/1/20
Ethaneperoxoic acid, reaction products with 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,10-heptadecafluorodecyl

thiocyanate and 3,3,4,4,5,5,6,6,7,7,8,8,8-tridecafluorooctyl thiocyanate ...........cccccceiiiiiiiiiiiiiiieeeeee e 1/1/20
Ethanol, 2,2’-iminobis-, compd. with a-fluoro-o-[2-(phosphonooxy)ethyl]poly(difluoromethylene) (1:1) .. 1/1/20
Ethanol, 2,2’-iminobis-, compd. with a-fluoro-o-[2-(phosphonooxy)ethyl]poly(difluoromethylene) (2:1) 1/1/20
Ethanol, 2,2’-iminobis-, compd. with o,0/-[phosphinicobis(oxy-2,1-ethanediyl)]bis[w-

fluoropoly(difluoromMEthYIENE)] (1:1) .ot enne s 65530-64-5 1/1/20
N-Ethyl-N-(2-hydroxyethyl)perfluorooctanesulfonamide ........ 1691-99-2 1/1/20
2-[Ethyl[(heptadecafluorooctyl)sulfonyllamino]ethyl acrylate 423-82-5 1/1/20
2-[Ethyl[(heptadecafluorooctyl)sulfonyllamino]ethyl methacrylate ... 376-14-7 1/1/20
Fatty acids, C6-18, perfluoro, ammonium SAIS ..........ccccoeiiiiiiiiiii e ree e e st se e e e e e s beeessnneeesnees 72623-77-9 1/1/20
Fatty acids, C7-13, perfluoro, ammonium salts ................ 72968-38-8 1/1/20
Fatty acids, linseed-oil, y-w-perfluoro-C8-14-alkyl esters 178535-23-4 1/1/20
Glycine, N-ethyl-N-[(heptadecafluorooctyl)sulfonyl]-, potassium Salt ...........ccccoooieiiiiiiinii e 2991-51-7 1/1/20
Glycine, N-[(heptadecafluorooctyl)sulfonyl]-N-propyl-, potassium salt ............ccoceriiiiiiiiin e 55910-10-6 1/1/20
Glycine, N-ethyl-N-[(pentadecafluoroheptyl)sulfonyl]-, potassium salt ............ccocoeiiiiiiiiiiiee e 67584—-62-7 1/1/20
Glycine, N-ethyl-N-[(tridecafluorohexyl)sulfonyl]-, potassium salt ..........cccccooiiiiiiiiii e 67584-53-6 1/1/20
Glycine, N-ethyl-N-[(undecafluoropentyl)sulfonyl]-, potassium salt .............ccceririeiinei e 67584-52-5 1/1/20
3-[[(Heptadecafluorooctyl)sulfonyllamino]-N,N,N-trimethyl-1-propanaminium iodide ...........ccovveeerieieniinicnennene 1652-63-7 1/1/20
2-[[(Heptadecafluorooctyl)sulfonylimethylamino]ethyl acrylate ... 25268-77-3 1/1/20
1-Heptanesulfonamide, 1,1,2,2,3,3,4,4,5,5,6,6,7,7,7-pentadecafluoro-N-(2-hydroxyethyl)-N-methyl- ................... 68555-76-0 1/1/20
1-Heptanesulfonamide, N-ethyl-1,1,2,2,3,3,4,4,5,5,6,6,7,7,7-pentadecafluoro- ............cceceeeiiiiiniiir i 68957-62-0 1/1/20
1-Heptanesulfonic acid, 1,1,2,2,3,3,4,4,5,5,6,6,7,7,7-pentadecafluoro-, ammonium salt ...........cccocceeviiriinieennens 68259-07-4 1/1/20
1-Heptanesulfonic acid, 1,1,2,2,3,3,4,4,5,5,6,6,7,7,7-pentadecafluoro-, compd. with 2,2’-iminobis[ethanol] (1:1) 70225-15-9 1/1/20
1-Heptanesulfonic acid, 1,1,2,2,3,3,4,4,5,5,6,6,7,7,7-pentadecafluoro-, potassium salt .........cccccoeveieiriinieennens 60270-55-5 1/1/20
1-Heptanesulfonyl fluoride, 1,1,2,2,3,3,4,4,5,5,6,6,7,7,7-pentadecafluoro- ............ccocceeveeniinieniicinic s 335-71-7 1/1/20
Hexadecane, 1,1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,11,11,12,12,13,13,14,14-nonacosafluoro-16-iodo- ........ 65510-55-6 1/1/20
1-Hexadecanol, 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,11,11,12,12,13,13,14,14,15,15,16,16,16-nonacosafluoro- ........ 60699-51-6 1/1/20
Hexafluoropropylene oxide diMEr ACIA ..........ccuiiiiiiiiiiii ettt b e st e eeesaneeaeesnneas 13252-13-6 1/1/20
Hexafluoropropylene oxide dimer acid ammonium salt .............ccocoiniiiinns 62037-80-3 1/1/20
Hexane, 1,6-diisocyanato-, homopolymer, y-w-perfluoro-C6-20-alc.-blocked ..........c.cocviiiiiniiiininiceeeeee 135228-60-3 1/1/20
1-Hexanesulfonamide, 1,1,2,2,3,3,4,4,5,5,6,6,6-tridecafluoro-N-(2-hydroxyethyl)-N-methyl- ... 68555-75-9 1/1/20
1-Hexanesulfonic acid, 1,1,2,2,3,3,4,4,5,5,6,6,6-tridecafluoro-, ammonium salt 68259-08-5 1/1/20
1-Hexanesulfonic acid, 1,1,2,2,3,3,4,4,5,5,6,6,6-tridecafluoro-, potassium salt 3871-99-6 1/1/20
1-Hexanesulfonic acid, 1,1,2,2,3,3,4,4,5,5,6,6,6-tridecafluoro-, compd. with 2,2’-iminobis[ethanol] (1:1) .............. 70225-16-0 1/1/20
Lithium (perfluorooCtane)SUIfONAE ...........coiiiiiiiiiiiiei ettt st et san e nneesane s 29457-72-5 1/1/20
=) o=T g [0 oT (oo T t=T g To = | L= PSP 376-27-2 1/1/20
1-Nonanesulfonic acid, 1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,9,9,9-nonadecafluoro-, ammonium salt ...........cc.ccceceernenne 17202-41-4 1/1/20
Octadecanoic acid, pentatriaContafluOro- .............c.oiiiiiiiiii e et e b e e b e eneeeees 16517-11-6 1/1/20
1-Octadecanol, 3,3,4,4,5,5,6,6,7,7, 8,8,9,9,10,10,11,11,12,12,13,13,14,14,15,15, 16,16,17,17,18,18,18-

HEACONTATIUOIO- ..o et e et s a e et e e s be e e sne e 65104-67-8 1/1/20
1-Octanesulfonamide, 1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,8-heptadecafluoro-N-methyl- ...........cccooviiiiiniiininiienes 31506-32-8 1/1/20
1-Octanesulfonamide, 1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,8-heptadecafluoro-N-(2-hydroxyethyl)-N-methyl- ................ 24448-09-7 1/1/20
1-Octanesulfonamide, N-butyl-1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,8-heptadecafluoro-N-(2-hydroxyethyl)- ................... 2263-09—4 1/1/20
1-Octanesulfonamide, N-ethyl-1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,8-heptadecafluoro-N-[3-(trimethoxysilyl)propyl]- ..... 61660-12-6 1/1/20
1-Octanesulfonamide, N-[3-(dimethyloxidoamino)propyl]-1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,8-heptadecafluoro-, po-

FASSIUM SAIT ...ttt b e bt e e st e e s b e e e e e b e st e e e e sn e 178094-69-4 1/1/20
1-Octanesulfonamide, N-ethyl-1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,8-heptadecafluoro-N-[2-(phosphonooxy)ethyl]-,

AIAMMONIUM SAIE ...t e e e e et e e s bt e s b e e et e e s be e e b e e b e e e beesanesreeeans 67969-69-1 1/1/20
1-Octanesulfonic acid, 1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,8-heptadecafluoro-, ammonium salt ...........cccceccverriceeennns 29081-56-9 1/1/20
1-Octanesulfonic acid, 1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,8-heptadecafluoro-, compd. with 2,2’-iminobis[ethanol]

1 PRSP 70225-14-8 1/1/20
Octanoy! fluoride, PentadeCaflUOrO- ...........oiiiiiiiiii ettt et n e e 335-66-0 1/1/20
1-Pentanesulfonamide, 1,1,2,2,3,3,4,4,5,5,5-undecafluoro-N-(2-hydroxyethyl)-N-methyl- ..........cccccooiinininnnnns 68555-74-8 1/1/20
1-Pentanesulfonic acid, 1,1,2,2,3,3,4,4,5,5,5-undecafluoro-, potassium salt ...........cccocoeriiiiiiiiiiniiicieeeee 3872—-25-1 1/1/20
1-Pentanesulfonic acid, 1,1,2,2,3,3,4,4,5,5,5-undecafluoro-, ammonium Salt ...........cccceriiiriiiniiinieieeneeeeseens 68259-09-6 1/1/20
1-Pentanesulfonic acid, 1,1,2,2,3,3,4,4,5,5,5-undecafluoro-, compd. with 2,2’-iminobis[ethanol] (1:1) .................. 70225—-17-1 1/1/20
Pentanoic acid, 4,4-bis[(y-o-perfluoro-C8-20-alkyl)thio] eriVS. .........cccoiieiiiiiiiiieiie e 71608—-60-1 1/1/20
PerfluorodeCanOiC GCIU ..........ocuiiiiiiiie ettt s b e et bt e e a e r e saee e 335-76-2 1/1/20
e=Ta{[FTe] (oTe (oo [=Toz=Tg Lol (o3 Tol o [N P PRSP SPPRN 307-55-1 1/1/20
Perfluorohexan@SUIfONIC @CIA ..........couiriiiiiiieie ettt et b et b et nb e et bt et bt e e nae e s 355-46-4 1/1/20
=T e {1V Te] (o] aT] =T o] o= Yo (o H TP 375-95-1 1/1/20
Perfluorooctane SUIfONIC @CIA ..........c.oiiiiiiiii et s sine e 1763-23-1 1/1/20
=T e {[FTe] (o To T t= g Lo ] (o2 Lol (o U PP UP RSP 335-67-1 1/1/20
PerfluoroOCtyl ETNYIENE ....c..ooeiiie ettt r e 21652-58-4 1/1/20
PerfluorooCtylSUIfONY! FIUOTIAE ........coiuiiiiii ettt et st ereenaee e 307-35-7 1/1/20
PerfluoropalMitiC @CIA .......oouiiiiiiieiee ettt b e h e bbbttt et nae e nreean e nne e 67905-19-5 1/1/20
Perfluorotetrad@Can0iC @CIA ...........oiiiiiiiiiie ittt ettt ettt h ettt e e n e nae e er e nnne e 376-06-7 1/1/20
Phosphinic acid, bis(perfluoro-C6-12-alkyl) derVS. .........c.ooiiiiiiiii et et saeeereeseeaen 68412—-69-1 1/1/20
Phosphonic acid, perfluoro-CB-12-alkyl AEIVS. ........ooiuiiiiiiii e 68412-68-0 1/1/20




Federal Register/Vol. 85, No. 120/Monday, June 22, 2020/Rules and Regulations 37359

TABLE 4 TO PARAGRAPH (d)—Continued

: Effective

Chemical name CAS No. date
Phosphoric acid, y-o-perfluoro-C8-16-alkyl esters, compds. with diethanolamine ...........c.cccooeviininiiiiniiince 74499-44-8 1/1/20
Poly(difluoromethylene), o-[2-(acetyloxy)-3-[(carboxymethyl)dimethylammonio]propyl]-w-fluoro-, inner salt ......... 123171-68-6 1/1/20
Poly(difluoromethylene), o-[2-[(2-carboxyethyl)thiolethyl]-0-fluOro- .........cccooiiiiiiiiii e 65530-83-8 1/1/20
Poly(difluoromethylene), o-[2-[(2-carboxyethyl)thiolethyl]-o-fluoro-, lithium salt ..........ccoociiiiinie 65530-69-0 1/1/20
Poly(difluoromethylene), o-fluoro-w-(2-hydroxyethyl)-, dihydrogen 2-hydroxy-1,2,3-propanetricarboxylate ........... 65605-56-3 1/1/20
Poly(difluoromethylene), o-fluoro-w-(2-hydroxyethyl)-, hydrogen 2-hydroxy-1,2,3-propanetricarboxylate .............. 65605-57-4 1/1/20
Poly(difluoromethylene), o-fluoro-w-(2-hydroxyethyl)-, 2-hydroxy-1,2,3-propanetricarboxylate (3:1) .......cccceveee 65530-59-8 1/1/20
Poly(difluoromethylene), o-fluoro-w-[2-[(2-methyl-1-0x0-2-propenyl)oxylethyl]- .........ccccoriiiiiniineeeeeeeee 65530-66-7 1/1/20
Poly(difluoromethylene), o-fluoro-w-[2-[(1-ox0-2-propenyl)oxylethyl]-, homopolymer ..........cccocoiiiiiiiiiinieeneee 65605-73-4 1/1/20
Poly(difluoromethylene), o-fluoro-w-[2-[(1-oxooctadecyl)oxXylethyl]- .......c.coveoiriiiiiie e 65530-65-6 1/1/20
Poly(difluoromethylene), o-fluoro-m-[2-(PhosphonooXy)ethyl]- ........ccooiiiiiiiiiiiee e 65530-61-2 1/1/20
Poly(difluoromethylene), o-fluoro-o-[2-(phosphonooxy)ethyl]-, ammonium salt ..............ccooiiiiiiiiiiiieee 95144-12-0 1/1/20
Poly(difluoromethylene), o-fluoro-w-[2-(phosphonooxy)ethyl]-, diammonium salt ..............cccoeiiiiiiiiiiiiieee 65530-72-5 1/1/20
Poly(difluoromethylene), o-fluoro-w-[2-(phosphonooxy)ethyl]-, monoammonium salt .............ccoevviiiiiniiiieennene 65530-71-4 1/1/20
Poly(difluoromethylene), o-fluoro-m-[2-Sulphoethyl)- .........cooiiiiiii e 80010-37-3 1/1/20
Poly(difluoromethylene), o,o’-[phosphinicobis(oxy-2,1-ethanediyl)]bis[®-flUOrO- ..........ccocieiiiiiiinieee 65530-62-3 1/1/20
Poly(difluoromethylene), o,o’-[phosphinicobis(oxy-2,1-ethanediyl)]bis[®-fluoro-, ammonium salt .............ccccceeeeee 65530-70-3 1/1/20
Poly(oxy-1,2-ethanediyl), a-[2-[ethyl[(tridecafluorohexyl)sulfonyllaminolethyl]-o-hydroxXy- ..........cccoeeiiiniiriieennene 56372-23—7 1/1/20
Poly(oxy-1,2-ethanediyl), a-[2-[ethyl[(heptadecafluorooctyl)sulfonyllaminolethyl]-m-hydroxy- .........ccccoeriirieennenne 29117-08-6 1/1/20
Poly(oxy-1,2-ethanediyl), a-[2-[ethyl[(pentadecafluoroheptyl)sulfonyllaminolethyl]-o-methoxy- ........ccccocveieenneene 68958—-60-1 1/1/20
Poly(oxy-1,2-ethanediyl), a-[2-[ethyl[(heptadecafluorooctyl)sulfonyllaminolethyl]-m-methoxy- .........ccccoeieiiennenne 68958-61-2 1/1/20
Poly(oxy-1,2-ethanediyl), o-[2-[ethyl[(undecafluoropentyl)sulfonyllamino]ethyl]-m-hydroxy- .........cccocevinieiirienncns 68298-80-6 1/1/20
Poly(oxy-1,2-ethanediyl), o-[2-[ethyl[(pentadecafluoroheptyl)sulfonyllaminolethyl]-o-hydroxy- .........cccccecevirienne 68298-81-7 1/1/20
Poly(oxy-1,2-ethanediyl), a-hydro-o-hydroxy-, ether with a-fluoro-m-(2-hydroxyethyl)poly(difluoromethylene)

1 PRSP 65545-80—4 1/1/20
Poly(oxy-1,2-ethanediyl), a-methyl-w-hydroxy-, 2-hydroxy-3-[(y-w-perfluoro-C6-20-alkyl)thio]propy! ethers .......... 70983-59-4 1/1/20
Poly[oxy(methyl-1,2-ethanediyl)], a-[2-[ethyl[(heptadecafluorooctyl)sulfonyllamino]ethyl]-o-hydroxy- ................... 37338-48-0 1/1/20
Poly[oxy(methyl-1,2-ethanediyl)], a-[2-[ethyl[(pentadecafluoroheptyl)sulfonyllaminolethyl]-o-hydroxy- ................. 68259-39-2 1/1/20
Poly[oxy(methyl-1,2-ethanediyl)], o-[2-[ethyl[(tridecafluorohexyl)sulfonyllamino]ethyl]-m-hydroxy- 68259-38-1 1/1/20
Poly[oxy(methyl-1,2-ethanediyl)], o-[2-[ethyl[(undecafluoropentyl)sulfonyllamino]ethyl]-m-hydroxy- 68310-17-8 1/1/20
Potassium perfluorooctanesulfoNate ..o 2795-39-3 1/1/20
1-Propanaminium, 3-amino-N-(carboxymethyl)-N,N-dimethyl-, N-[2-[(y-o-perfluoro-C4-20-alkyl)thio]acetyl]

EIIVS., INNET SIS ... et e e e e e e e r e s R e e r e e r e e n e e s e e neereenesneenenreennens 1078715-61-3 1/1/20
1-Propanaminium, 3-[[(heptadecafluorooctyl)sulfonyllamino]-N,N,N-trimethyl-, chloride .............ccocceiiiiiiiiinnens 38006-74-5 1/1/20
1-Propanaminium, 2-hydroxy-N,N,N-trimethyl-, 3-[(y-w-perfluoro-C6-20-alkyl)thio] derivs., chlorides .................... 70983-60-7 1/1/20
1-Propanaminium, N,N,N-trimethyl-3-[[(tridecafluorohexyl)sulfonyl]amino]-, chloride ...........cccociiiirieniiniciinienns 52166-82-2 1/1/20
1-Propanaminium, N,N,N-trimethyl-3-[[(pentadecafluoroheptyl)sulfonyl]amino]-, iodide ..........c.ccccvvrveiirviiirienns 67584-58-1 1/1/20
1-Propanaminium, N,N,N-trimethyl-3-[[(pentadecafluoroheptyl)sulfonyllamino]-, chloride ............cccceciiiiiiiinnncns 68555-81—7 1/1/20
1-Propanaminium, N,N,N-trimethyl-3-[[(tridecafluorohexyl)sulfonyllamino]-, iodide ...........cccceeriiiiiiiiiiniiinieeieee 68957-58—4 1/1/20
1-Propanaminium, N,N,N-trimethyl-3-[[(undecafluoropentyl)sulfonyllJamino]-, chloride ............ccccooviiiiiiiiiiinnnens 68957-55—1 1/1/20
1-Propanaminium, N,N,N-trimethyl-3-[[(undecafluoropentyl)sulfonyllamino]-, iodide ..........cccccoeveiniiiieiiiinieeieene 68957-57-3 1/1/20
Propanedioic acid, mono(y-o-perfluoro-C8-12-alkyl) derivs., bis[4-(ethenyloxy)butyl] esters .........c.cccccvniiiirienns 238420-80-9 1/1/20
Propanedioic acid, mono(y-o-perfluoro-C8-12-alkyl) derivs., di-me €StErs .........cccoiiiiiiiriiiiiiieeree e 238420-68-3 1/1/20
1,3-Propanediol, 2,2-bis[[(y-o-perfluoro-C10-20-alkyl)thio]methyl] derivs., phosphates, ammonium salts ............. 148240-89-5 1/1/20
1,3-Propanediol, 2,2-bis[[(y-o-perfluoro-C4-10-alkyl)thiolmethyl] derivs., phosphates, ammonium salts ... 148240-85-1 1/1/20
1,3-Propanediol, 2,2-bis[[(y-o-perfluoro-C6-12-alkyl)thiolmethyl] derivs., phosphates, ammonium salts ............... 148240-87-3 1/1/20
1,3-Propanediol, 2,2-bis[[(y-o-perfluoro-C6-12-alkyl)thiolmethyl] derivs., polymers with 2,2-bis[[(y-w-perfluoro-

C10-20-alkyl)thiolmethyl]-1,3-propanediol, 1,6-diisocyanato-2,2,4(or 2,4,4)-trimethylhexane, 2-heptyl-3,4-

bis(9-isocyanatononyl)-1-pentylcyclohexane and 2,2’-(methylimino)bis[ethanol] ..........c.cccooiiiiiiiiiiinceen, 1078142-10-5 1/1/20
1-Propanesulfonic acid, 2-methyl-, 2-[[1-ox0-3-[(y-o-perfluoro-C4-16-alkyl)thiolpropyllamino] derivs., sodium

L5751 LU 68187-47-3 1/1/20

2-Propenoic acid, butyl ester, telomer with 2-[[(heptadecafluorooctyl)sulfonyllmethylamino]ethyl 2-propenoate,
2-[methyl[(nonafluorobutyl)sulfonyl]Jamino]ethyl 2-propenoate, o-(2-methyl-1-oxo-2-propenyl)-w-
hydroxypoly(oxy-1,4-butanediyl), o-(2-methyl-1-oxo-2-propenyl)-o-[(2-methyl-1-oxo-2-propenyl)oxy]poly(oxy-
1,4-butanediyl), 2-[methyl[(pentadecafluoroheptyl)sulfonyllJamino]ethyl 2-propenoate, 2-
[methyl[(tridecafluorohexyl)sulfonyllJamino]ethyl 2-propenoate, 2-
[methyl[(undecafluoropentyl)sulfonyl]Jamino]ethyl 2-propenoate and 1-octanethiol ............ccccooeiveiiiiiienicenen. 68227-96—3 1/1/20

2-Propenoic acid, 2-[butyl[(heptadecafluorooctyl)sulfonyl]lamino]ethyl ester, telomer with 2-
[butyl[(pentadecafluoroheptyl)sulfonyllamino]ethyl 2-propenoate, methyloxirane polymer with oxirane di-2-

propenoate, methyloxirane polymer with oxirane mono-2-propenoate and 1-octanethiol ...............cccocoevenen. 68298-62—4 1/1/20
2-Propenoic acid, esters, 2-methyl-, dodecyl ester, polymer with o-fluoro-w-[2-[(2-methyl-1-ox0-2-propen-1-

yloxylethyl]poly(difluoroMeEthyIENE) .........c.cooiiiii e e 65605-58-5 1/1/20
2-Propenoic acid, 2-[ethyl[(pentadecafluoroheptyl)sulfonyllaminolethyl ster ..........ccccoviiiiiiiiiieiiiieeees 59071-10-2 1/1/20

2-Propenoic acid, 2-[[(heptadecafluorooctyl)sulfonyllmethylamino]ethyl ester, polymer with 2-
[methyl[(nonafluorobutyl)sulfonyl]Jamino]ethyl 2-propenoate, 2-
[methyl[(pentadecafluoroheptyl)sulfonylJamino]ethyl 2-propenoate, 2-
[methyl[(tridecafluorohexyl)sulfonyllamino]ethyl 2-propenoate, 2-
[methyl[(undecafluoropentyl)sulfonylJamino]ethyl 2-propenoate and o-(1-oxo-2-propenyl)-m-methoxypoly(oxy-
Q2= 4= =T [ PP 68867-60—7 1/1/20

2-Propenoic acid, 2-methyl-, 2-(dimethylamino)ethyl ester, polymers with Bu acrylate, y-w-perfluoro-C8-14-alkyl
acrylate and polyethylene glycol monomethacrylate, 2,2’-azobis[2,4-dimethylpentanenitrile]-initiated ............... 150135-57-2 1/1/20
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2-Propenoic acid, 2-methyl-, 2-(dimethylamino)ethyl ester, polymers with y-w-perfluoro-C10-16-alkyl acrylate

and ViNYl aCetate, ACEIALES ......ooiiiiiiiii ettt e e st te e e aee e e e ae e e e e ba e e e ereeaan 196316-34-4 1/1/20
2-Propenoic acid, 2-methyl-, dodecyl ester, polymer with o-fluoro-w-[2-[(2-methyl-1-0x0-2-propen-1-

yl)oxylethyl]poly(difluoromethylene) and N-(hydroxymethyl)-2-propenamide ............cccceeciiiiiiiiiiieiiienee s 65605-59-6 1/1/20
2-Propenoic acid, 2-methyl-, 2-ethylhexyl ester, polymer with o-fluoro-w-[2-[(2-methyl-1-oxo0-2-propen-1-

yl)oxylethyl]poly(difluoromethylene), 2-hydroxyethyl 2-methyl-2-propenoate and N-(hydroxymethyl)-2-

L0 o 1T =T o1 = SO SSSS 68239-43-0 1/1/20
2-Propenoic acid, 2-methyl-, 2-[ethyl[(heptadecafluorooctyl)sulfonyl]lamino]ethyl ester, polymer with 2-

[ethyl[(nonafluorobutyl)sulfonyllamino]ethyl 2-methyl-2-propenoate, 2-

[ethyl[(pentadecafluoroheptyl)sulfonyllamino]ethyl 2-methyl-2-propenoate, 2-

[ethyl[(tridecafluorohexyl)sulfonyllamino]ethyl 2-methyl-2-propenoate, 2-

[ethyl[(undecafluoropentyl)sulfonyllamino]ethyl 2-methyl-2-propenoate and octadecyl 2-methyl-2-propenoate 68555-91-9 1/1/20
2-Propenoic acid, 2-methyl-, 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,11,11,12,12,12-heneicosafluorododecyl ester ...... 2144-54-9 1/1/20
2-Propenoic acid, 2-methyl-, 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,10-heptadecafluorodecyl ester ..........ccccceeuvrrennnn. 1996-88-9 1/1/20
2-Propenoic acid, 2-methyl-, 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,11,11,12,12,13,13,14,14,15,15,16,16,16-

NOoNACOSAfIUOTONEXAAECY| ESIEI .......coiiiiiiii e st st 4980-53—4 1/1/20
2-Propenoic acid, 2-methyl-, octadecyl ester, polymer with 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,11,11,12,12,12-

heneicosafluorododecyl 2-propenoate, 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,10-heptadecafluorodecyl 2-

propenoate and 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,11,11,12,12,13,13,14,14,14-pentacosafluorotetradecyl 2-

1 ge] o= aloT= | (= O OO PO U PRSP OTR TP 142636-88-2 1/1/20
2-Propenoic acid, 2-[methyl[(pentadecafluoroheptyl)sulfonyllaminolethyl ester ...........cocviiiiiiiiiiiiiiieeeee 68084-62—-8 1/1/20
2-Propenoic acid, 2-methyl-, 3,3,4,4,5,5,6,6,7,7,8,8,9,9, 10,10,11,11,12,12,13,13,14,14,14-

pentacosafluorotetradecyl ester 6014-75—1 1/1/20
2-Propenoic acid, 2-methyl-, polymer with butyl 2-methyl-2-propenoate, 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,10-

heptadecafluorodecyl 2-propenoate, 2-hydroxyethyl 2-methyl-2-propenoate and methyl 2-methyl-2-

1 ge] o= aloT= | (= OO OO TP U PP OTRTPUPTOPRPO 200513424 1/1/20
2-Propenoic acid, 2-[methyl[(tridecafluorohexyl)sulfonyllamino]ethyl ester ... 67584-57-0 1/1/20
2-Propenoic acid, 2-[methyl[(undecafluoropentyl)sulfonyllamino]ethyl ester 67584-56-9 1/1/20
Pyridinium, 1-(3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,10-heptadecafluorodecyl)-, salt with 4-methylbenzenesulfonic

F= o7 To I G 1 ) PP PP 61798-68-3 1/1/20
Silane, (3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,10-heptadecafluorodecyl)trimethoxy- 83048-65—1 1/1/20
Silane, trichloro(3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,10-heptadecafluorodecyl)- ..........ccooeiiriiiiiiiiiieii e 78560-44-8 1/1/20
Silicic acid (H4SiO.), disodium salt, reaction products with chlorotrimethylsilane and

3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,10-heptadecafluoro-1-decanol ............cccoiiiiiiiiii it 125476-71-3 1/1/20
Siloxanes and Silicones, (3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,10-heptadecafluorodecyl)oxy Me, hydroxy Me, Me

octyl, ethers with polyethylene glycol mono-Me ether ... s 143372-54-7 1/1/20
[SToTo 11070 g I o =T 1 W ToTgoTeoTox c= U oY | (= 1SS 335-95-5 1/1/20
ST 0T = g1 PO SOUR USRS 4151-50-2 1/1/20
Sulfonic acids, C6-12-alkane, y-w-perfluoro, ammonium Salts ..........ccccceveeeiiiniieiseerie e e ———— 180582-79-0 1/1/20
Tetradecane, 1,1,1,2,2,3,3,4,4,5, 5,6,6,7,7,8,8,9,9,10,10,11,11,12,12-pentacosafluoro-14-iodo- ..........cccccceerruees 30046-31-2 1/1/20
1-Tetradecanesulfonyl chloride, 3,3,4,4,5,5,6, 6,7,7,8,8,9,9,10,10,11,11,12,12,13,13,14,14,14-pentacosafluoro- 68758-57-6 1/1/20
1-Tetradecanol, 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,11,11,12,12,13,13,14,14,14-pentacosafluoro- ...........cccccceerruees 39239-77-5 1/1/20
1,1,2,2-TetrahydroperfluorodeCyl ACIYIATE ............ooiiiiiiiiieiie e et 27905-45-9 1/1/20
1,1,2,2-Tetrahydroperfluorododecyl aCrylate .............ocoiiiiiiiiiiii e 17741-60-5 1/1/20
1,1,2,2-TetrahydroperfluoronexadecCyl @Crylate ...........cooiiiiiiiiiiiiii e 34362—-49-7 1/1/20
1,1,2,2-Tetrahydroperfluorotetradecyl aCrylate ...........c.cooeiiiiiiiiiii et 34395-24-9 1/1/20
Thiocyanic acid, y-0-perfluoro-C4-20-alKyl ©STEIS ........coiiiiiiiiieiie et 97553-95-2 1/1/20
Thiols, C4-10, Y-W-PEIIUOIO ... ..ottt ettt ettt e et e e ae e e bt e eaeeebeaeseeebeeeabeeaseeanbeaaneeenseesaeasnseaaneaans 68140-18-1 1/1/20
Thiols, C4-20, y-w-perfluoro, telomers with acrylamide and acrylic acid, sodium salts ..........cccccevevriiiniinieennens 1078712-88-5 1/1/20
ThIOIS, CB-12, Y=W-PEIILUOIO ... ..ttt ettt e et e e ae e et e e eae e e beaaseeabeeeabeeaseeanbeaaneeanseesaeaenseaaneaans 68140-20-5 1/1/20
Thiols, C8-20, y-w-perfluoro, telomers with acrylamide ...........ccooiiiiiiiiiiiie e 70969-47-0 1/1/20
Thiols, C10-20, Y-0-PEMIUOIO ...ttt ettt h et b e bt e e b e es e et e e ae e bt nae et e nneennenneennene 68140-21-6 1/1/20

(e) Per- and polyfluoroalkyl
substances CAS number listing.

TABLE 5 TO PARAGRAPH (€)
. Effective
CAS No. Chemical name date
307-35—7 ........... PerfluorooctylSUIfONYl FIUOTIAE ........coouiiiiiii ettt n e naee e 1/1/20
307-55-1 ........... (=10 {[FTe] (oTe [oTe [=Toz= g Lol (o 2N Tol o [N PSSP UPRP PSPPI 1/1/20
335-66-0 ..... Octanoyl fluoride, pentadecafluoro- ... 1/1/20
335-67-1 ..... PerfluorooctanoiC acid ..........ccoceeieeiiiiniieiii e 1/1/20
335-71-7 ..... 1-Heptanesulfonyl fluoride, 1,1,2,2,3,3,4,4,5,5,6,6,7,7,7-pentadecafluoro- 1/1/20
335-76-2 ..... Perfluorodecanoic acid ...... 1/1/20
335-95-5 ..... Sodium perfluorooctanoate ... 1/1/20
355-46—4 ........... PerfluoroheXan@SUIfONIC ACIA .........eiiuiiiiiiiii ittt ettt et e e e bt e nb e et e e saneeneenaneens 1/1/20
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375-95-1 ........... PerfluOroNONAN0IC ACIA .....cc.eiiiiiiiie ettt b e bt s e st e s s e e b e e ar e e sbe e sr e nbee e 1/1/20
376-06—7 ..... Perfluorotetradecanoic acid ...........cccceeieeiiiiiiiiiinsiccee e 1/1/20
376-14-7 ..... 2-[Ethyl[(heptadecafluorooctyl)sulfonyllamino]ethyl methacrylate ... 1/1/20
376-27-2 ..... Methyl perfluorooctanoate ...........ccccooeviiiiiiiiiiince, 1/1/20
383-07-3 ..... 2-[Butyl[(heptadecafluorooctyl)sulfonyllamino]ethyl acrylate .... 1/1/20
423-82-5 ..... 2-[Ethyl[(heptadecafluorooctyl)sulfonyllamino]ethyl acrylate ....... 1/1/20
678-39-7 ..... 1-Decanol, 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,10-heptadecafluoro- .. 1/1/20
865-86-1 ..... 1-Dodecanol, 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,11,11,12,12,12-heneicosafluoro- ........ 1/1/20
1652-63-7 ... 3-[[(Heptadecafluorooctyl)sulfonyl]Jamino]-N,N,N-trimethyl-1-propanaminium iodide ... 1/1/20
1691-99-2 ... N-Ethyl-N-(2-hydroxyethyl)perfluorooctanesulfonamide ...........ccccoeveeiininnineecennene 1/1/20
1763-23-1 ......... Perfluorooctane SUIfONIC @CIA ........coiiuiiiiiiiie ettt e et e et e e s bb e e e sbe e e e saneeeannneeeenneeeanneeean 1/1/20
1996-88-9 ......... 2-Propenoic acid, 2-methyl-, 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,10-heptadecafluorodecyl ester ..........c.ccceecuenes 1/1/20
2043-53-0 ... Decane, 1,1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8-heptadecafluoro-10-i0d0- .........cccceeriiiiriiieriniiieneieenne 1/1/20
2043-54-1 ... Dodecane, 1,1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10-heneicosafluoro-12-iodo- 1/1/20
2144-54-9 ......... 2-Propenoic acid, 2-methyl-, 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,11,11,12,12,12-heneicosafluorododecyl ester .. 1/1/20
2263-09—4 ......... 1-Octanesulfonamide, N-butyl-1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,8-heptadecafluoro-N-(2-hydroxyethyl)- ............... 1/1/20
2795-39-3 ... Potassium perfluorooctanesulfoNate .............ccoiiiiiiiiiiiiie e 1/1/20
2991-51-7 ... Glycine, N-ethyl-N-[(heptadecafluorooctyl)sulfonyl]-, potassium salt .... 1/1/20
3107-18—4 ... Cyclohexanesulfonic acid, undecafluoro-, potassium salt ..................... 1/1/20
3825-26—-1 ... Ammonium perfluorOOCtANOALE ...........cueeiieeiiiiiierie et 1/1/20
3871-99-6 ... 1-Hexanesulfonic acid, 1,1,2,2,3,3,4,4,5,5,6,6,6-tridecafluoro-, potassium salt .... 1/1/20
3872-25-1 ... 1-Pentanesulfonic acid, 1,1,2,2,3,3,4,4,5,5,5-undecafluoro-, potassium salt ........ 1/1/20
4151-50-2 ... SUIIUFAMIG <.ttt 1/1/20
4980-53—4 ... 2-Propenoic acid, 2-methyl-, . 1/1/20
3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,11,11,12,12,13,13,14,14,15,15,16,16,16
NONACOSAfIUOTONEXATECYI ESIEI ......ooiuiiiiii ettt e e s e e e s
6014-75-1 ......... 2-Propenoic acid, 2-methyl-, 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,11,11,12,12,13,13,14,14,14- 1/1/20
pentacosafluorotetradecyl ester.
13252-13-6 ...... Hexafluoropropylene oxide diMEr ACIA .........coiiiiiiiiiiiiie ettt e e e saeeenneas 1/1/20
16517-11-6 ...... Octadecanoic acid, pentatriacontafluoro- .... 1/1/20
17202-41-4 ...... 1-Nonanesulfonic acid, ........ccccccecccviveeeeeennnns 1/1/20
1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,0,9,0- .. ittt e e e e e r e e e e e s e narraeaes
nonadecafluoro-, amMmONIUM SAIE ..........ooiiiiiie e e e e et e e e e e eae e e s e e e e e be e e s nr e e e snre e e anneas
17741-60-5 ...... 1,1,2,2-Tetrahydroperfluorododecyl acrylate .. 1/1/20
21652-58—4 ...... PerfluorooCtyl ETNYIENE .........ooiiiiie e e 1/1/20
24448-09-7 ...... 1-Octanesulfonamide, 1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,8-heptadecafluoro-N-(2-hydroxyethyl)-N-methyl- ............ 1/1/20
25268-77-3 ...... 2-[[(Heptadecafluorooctyl)sulfonylimethylaminolethyl acrylate ..o 1/1/20
27619-90-5 ...... 1-Decanesulfonyl chloride, ........ccccoviiiiiiiieeiie s 1/1/20
3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,10-heptadecafluoro-
27619-91-6 ...... 1-Dodecanesulfonyl ChIOMITE, ........cooi ittt et e e e s e e e ss b e e e sbr e e e saneeesanneeesnneeeannneean 1/1/20
3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,11,11,12,12,12-heneicOSaflUOrO- ..........ccceiiurriieieiiiiiiieeie et
27905-45-9 ...... 1,1,2,2-Tetrahydroperfluorodecyl acrylate ...........cccoceeveeniirieene 1/1/20
29081-56-9 ...... 1-OctanesulfoniC acid, .......ccoceeriiriiiiieeee e 1/1/20
1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,8-heptadecafluoro-, ammonium salt ...........ccccceriiiiiiinnnnnes
29117-08-6 ...... Poly(oxy-1,2-ethanediyl), a-[2-[ethyl[(heptadecafluorooctyl) sulfonyllamino]ethyl]--hydroxy- .... 1/1/20
29457-72-5 ...... Lithium (perfluorooctane)sulfonate ... 1/1/20
30046-31-2 ...... Tetradecane, 1,1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,11,11,12,12-pentacosafluoro-14-iodo- 1/1/20
31506-32-8 ...... 1-Octanesulfonamide, 1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,8- heptadecafluoro-N-methyl- ................... 1/1/20
34362—49-7 ...... 1,1,2,2-Tetrahydroperfluorohexadecyl acrylate .. 1/1/20
34395-24-9 ...... 1,1,2,2-Tetrahydroperfluorotetradecyl acrylate ... 1/1/20
37338-48-0 ...... Poly[oxy(methyl-1,2-ethanediyl)], a-[2-[ethyl[(heptadecafluorooctyl) sulfonyllamino]ethyl]-w-hydroxy 1/1/20
38006-74-5 ...... 1-Propanaminium, 3-[[(heptadecafluorooctyl) sulfonylJamino]-N,N,N- trimethyl-, chloride ................ 1/1/20
39239-77-5 ...... 1-Tetradecanol, 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,11,11,12,12,13,13,14,14,14-pentacosafluoro- ... 1/1/20
52166-82—-2 ...... 1-Propanaminium, N,N,N-trimethyl-3-[[(tridecafluorohexyl) sulfonyllJamino]-, chloride ................. 1/1/20
55910-10-6 ...... Glycine, N-[(heptadecafluorooctyl) sulfonyl]-N-propyl-, potassium salt ...........ccccooveevnene 1/1/20
56372-23—7 ...... Poly(oxy-1,2-ethanediyl), a-[2-[ethyl[(tridecafluorohexyl) sulfonylJamino]ethyl]-o-hydroxy- ...........cccooiriiinninne 1/1/20
56773-42-3 ...... Ethanaminium, N,N,N-triethyl-, salt with 1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,8- heptadecafluoro-1-octanesulfonic 1/1/20
acid (1:1).
59071-10-2 ...... 2-Propenoic acid, 2-[ethyl[(pentadecafluoroheptyl) sulfonyllamino]ethyl ester ...........cccooiiiiniiiiiiiiiiieees 1/1/20
60270-55-5 ...... 1-Heptanesulfonic acid, 1,1,2,2,3,3,4,4,5,5,6,6,7,7,7-pentadecafluoro-, potassium salt ............ccccceeriiiiiennens 1/1/20
60699-51-6 ...... 1-Hexadecanol, 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,11,11,12,12,13,13,14,14,15,15,16,16,16-nonacosafluoro- .... 1/1/20
61660-12—6 ...... 1-Octanesulfonamide, N-ethyl-1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,8-heptadecafluoro-N-[3-(trimethoxysilyl)propyl]- 1/1/20
61798-68-3 ...... Pyridinium, 1-(3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,10-heptadecafluorodecyl)-, salt with 4-methylbenzenesulfonic 1/1/20
acid (1:1).
62037-80-3 ...... Hexafluoropropylene oxide dimer acid ammonium Salt ..........ccociiiiiiiiiiiiiee s 1/1/20
65104—65-6 ...... 1-Eicosanol, 3,3,4,4,5,5,6,6,7,7,8,8,9, 1/1/20
9,10,10,11,11,12,12,13,13,14,14,15,15,16,16,17,17,18,18,19,19,20,20,20-heptatriacontafluoro-.
65104-67-8 ...... 1-Octadecanol, 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,11,11,12,12,13,13,14,14,15,15,16,16,17,17,18,18,18- 1/1/20
tritriacontafluoro-.
65510-55-6 ...... Hexadecane, 1,1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,11,11,12,12,13,13,14,14-nonacosafluoro-16-iodo- .... 1/1/20
65530-59-8 ...... Poly(difluoromethylene), o-fluoro-w-(2-hydroxyethyl)-, 2-hydroxy-1,2,3-propanetricarboxylate (3:1) ................. 1/1/20
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65530-61-2 ...... Poly(difluoromethylene), o-fluoro-m-[2-(phosphonooXy)ethyl]- .........cccviiiiiiiiiiii e 1/1/20
65530-62-3 ...... Poly(difluoromethylene), o,o’-[phosphinicobis(oxy-2,1-ethanediyl)bis[@-fluoro- ............ccoovciiiiiiniinneene 1/1/20
65530-63—4 ...... Ethanol, 2,2’-iminobis-, compd. with a-fluoro-o-[2-(phosphonooxy)ethyl]poly(difluoromethylene) (2:1) 1/1/20
65530-64-5 ...... Ethanol, 2,2’-iminobis-, compd. with o,0o/-[phosphinicobis(oxy-2,1-ethanediyl)]bis[w- 1/1/20
fluoropoly(difluoromethylene)] (1:1).
65530-65-6 ...... Poly(difluoromethylene), o-fluoro-w-[2-[(1-oxooctadecyl)oxylethyl]- .......c.cciiiiiiiiiiiie e 1/1/20
65530-66—7 ...... Poly(difluoromethylene), o-fluoro-w-[2-[(2-methyl-1-oxo-2-propenyl)oxylethyl]- .... 1/1/20
65530-69-0 ...... Poly(difluoromethylene), o-[2-[(2-carboxyethyl)thio]ethyl]-o-fluoro-, lithium salt ... 1/1/20
65530-70-3 ...... Poly(difluoromethylene), o,o’-[phosphinicobis(oxy-2,1-ethanediyl)]bis[w-fluoro-, ammonium salt .. 1/1/20
65530-71—4 ...... Poly(difluoromethylene), o-fluoro-w-[2-(phosphonooxy)ethyl]-, monoammonium salt ................... 1/1/20
65530-72-5 ...... Poly(difluoromethylene), o-fluoro-w-[2-(phosphonooxy)ethyl]-, diammonium salt .............cccoceiiiiiiniiiieeiee 1/1/20
65530-74—7 ...... Ethanol, 2,2’-iminobis-, compd. with a-fluoro-w-[2-(phosphonooxy)ethyl]poly(difluoromethylene) (1:1) ............ 1/1/20
65530-83-8 ...... Poly(difluoromethylene), o-[2-[(2-carboxyethyl)thiolethyl]-o-fluoro- ..........cccooiiiiiiii e 1/1/20
65545-80—4 ...... Poly(oxy-1,2-ethanediyl), a-hydro-o-hydroxy-, ether with a-fluoro-m-(2-hydroxyethyl)poly(difluoromethylene) 1/1/20
(1:1).
65605-56-3 ...... Poly(difluoromethylene), o-fluoro-w-(2-hydroxyethyl)-, dihydrogen 2-hydroxy-1,2,3-propanetricarboxylate ....... 1/1/20
65605-57—4 ...... Poly(difluoromethylene), o-fluoro-w-(2-hydroxyethyl)-, hydrogen 2-hydroxy-1,2,3-propanetricarboxylate .......... 1/1/20
65605-58-5 ...... 2-Propenoic acid, esters, 2-methyl-, dodecyl ester, polymer with o-fluoro-w-[2-[(2-methyl-1-ox0-2-propen-1- 1/1/20
yl)oxylethyl]poly(difluoromethylene).
65605-59-6 ...... 2-Propenoic acid, 2-methyl-, dodecy! ester, polymer with a-fluoro-o-[2-[(2-methyl-1-oxo-2-propen-1- 1/1/20
yl)oxylethyl]poly(difluoromethylene) and N-(hydroxymethyl)-2-propenamide.
65605-73—4 ...... Poly(difluoromethylene), o-fluoro-w-[2-[(1-ox0-2-propenyl)oxy]ethyl]-, homopolymer ..........cccccovviiiiniiiieennene 1/1/20
65636-35-3 ...... Ethanaminium, N,N-diethyl-N-methyl-2-[(2-methyl-1-oxo0-2-propenyl)oxy]-, methyl sulfate, polymer with 2- 1/1/20
ethylhexyl 2-methyl-2-propenoate, a-fluoro-m-[2-[(2-methyl-1-oxo-2-pro-
penyl)oxy]ethyl]poly(difluoromethylene), 2-hydroxyethyl 2-methyl-2-propenoate and N-(hydroxymethyl)-2-
propenamide.
67584—42-3 ...... Cyclohexanesulfonic acid, decafluoro(pentafluoroethyl)-, potassium salt ..........cccoocuiiiiiiiiiiiiniieeees 1/1/20
67584-52-5 ...... Glycine, N-ethyl-N-[(undecafluoropentyl)sulfonyl]-, potassium salt .... 1/1/20
67584-53-6 ...... Glycine, N-ethyl-N-[(tridecafluorohexyl)sulfonyl]-, potassium salt ...................... 1/1/20
67584-56-9 ...... 2-Propenoic acid, 2-[methyl[(undecafluoropentyl)sulfonyllJamino]ethyl ester ..... 1/1/20
67584-57-0 ...... 2-Propenoic acid, 2-[methyl[(tridecafluorohexyl)sulfonyllamino]ethyl ester .............c......... 1/1/20
67584-58-1 ...... 1-Propanaminium, N,N,N-trimethyl-3-[[(pentadecafluoroheptyl)sulfonyllamino]-, iodide .... 1/1/20
67584—62-7 ...... Glycine, N-ethyl-N-[(pentadecafluoroheptyl)sulfonyl]-, potassium salt ...........cccccerieeinene 1/1/20
67905-19-5 ...... (=Y a (W Te] (o o= 1L o T1 {oRR=Totlo PSPPI 1/1/20
67906-42—7 ...... 1-Decanesulfonic acid, 1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,10-heneicosafluoro-, ammonium salt ............. 1/1/20
67969-69-1 ...... 1-Octanesulfonamide, N-ethyl-1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,8-heptadecafluoro-N-[2-(phosphonooxy)ethyl]-, 1/1/20
diammonium salt.
68084-62-8 ...... 2-Propenoic acid, 2-[methyl[(pentadecafluoroheptyl)sulfonyllaminolethyl ester ..........ccoccoiiiiiiiiiiiiiiiiees 1/1/20
68140-18-1 ...... Thiols, C4-10, y-o-perfluoro 1/1/20
68140-20-5 ...... Thiols, C6—12, y-o-perfluoro 1/1/20
68140-21-6 ...... Thiols, C10—20, Y--PEIIUOIO .....ccverueiiiiiieiti ettt et r e r e n e e nn e b e nesreenenreennenn 1/1/20
68141-02-6 ...... Chromium(lll) perfluorooctanoate ...........cccceeeervereririnineereee e 1/1/20
68156014 ...... Cyclohexanesulfonic acid, nonafluorobis(trifluoromethyl)-, potassium salt .. 1/1/20
68156—07-0 ...... Cyclohexanesulfonic acid, decafluoro(trifluoromethyl)-, potassium salt ..........ccocoeriiiinienineeee 1/1/20
68187-25—7 ...... Butanoic acid, 4-[[3-(dimethylamino)propyllamino]-4-oxo-, 2(or 3)-[(y-w-perfluoro-C6—-20-alkyl)thio] derivs. ..... 1/1/20
68187-47-3 ...... 1-Propanesulfonic acid, 2-methyl-, 2-[[1-ox0-3-[(y-o-perfluoro-C4—-16-alkyl)thio]propyllamino] derivs., sodium 1/1/20
salts.
68188-12-5 ...... Alkyl iodides, C4—20, Y-0-PEIFIUOIO ......ciiiiiiiiiiiete et b et e e sae e e e 1/1/20
68227-96-3 ...... 2-Propenoic acid, butyl ester, telomer with 2-[[(heptadecafluorooctyl)sulfonyllmethylamino]ethyl 2- 1/1/20
propenoate, 2-[methyl[(nonafluorobutyl)sulfonylJamino]ethyl 2-propenoate, a-(2-methyl-1-oxo-2-propenyl)-
o-hydroxypoly(oxy-1,4-butanediyl), a-(2-methyl-1-oxo-2-propenyl)-m-[(2-methyl-1-oxo-2-pro-
penyl)oxy]poly(oxy-1,4-butanediyl), 2-[methyl[(pentadecafluoroheptyl)sulfonylJaminolethyl 2-propenoate, 2-
[methyl[(tridecafluorohexyl)sulfonyllJamino]ethyl 2-propenoate, 2-
[methyl[(undecafluoropentyl)sulfonyljJamino]ethyl 2-propenoate and 1-octanethiol.
68239-43-0 ...... 2-Propenoic acid, 2-methyl-, 2-ethylhexyl ester, polymer with o-fluoro-w-[2-[(2-methyl-1-ox0-2-propen-1- 1/1/20
yl)oxylethyl]poly(difluoromethylene), 2-hydroxyethyl 2-methyl-2-propenoate and N-(hydroxymethyl)-2-
propenamide.
68259-07—4 ...... 1-Heptanesulfonic acid, 1,1,2,2,3,3,4,4,5,5,6,6,7,7,7-pentadecafluoro-, ammonium salt ...........ccccccceeviniinnnene 1/1/20
68259-08-5 ...... 1-Hexanesulfonic acid, 1,1,2,2,3,3,4,4,5,5,6,6,6-tridecafluoro-, ammonium salt ............... 1/1/20
68259-09-6 ...... 1-Pentanesulfonic acid, 1,1,2,2,3,3,4,4,5,5,5-undecafluoro-, ammonium salt ...............cccccoeeneennen. 1/1/20
68259-38-1 ...... Poly[oxy(methyl-1,2-ethanediyl)], a-[2-[ethyl[(tridecafluorohexyl)sulfonyllamino]ethyl]-o-hydroxy- ... 1/1/20
68259-39-2 ...... Poly[oxy(methyl-1,2-ethanediyl)], a-[2-[ethyl[(pentadecafluoroheptyl)sulfonyllamino]ethyl]--hydroxy- ............. 1/1/20
68298-62—4 ...... 2-Propenoic acid, 2-[butyl[(heptadecafluorooctyl)sulfonyl]amino]ethyl ester, telomer with 2- 1/1/20
[butyl[(pentadecafluoroheptyl)sulfonyllamino]ethyl 2-propenoate, methyloxirane polymer with oxirane di-2-
propenoate, methyloxirane polymer with oxirane mono-2-propenoate and 1-octanethiol.
68298-80—6 ...... Poly(oxy-1,2-ethanediyl), a-[2-[ethyl[(undecafluoropentyl)sulfonyllamino]ethyl]-o-hydroxy- ...........ccccocvriiiinenne 1/1/20
68298-81-7 ...... Poly(oxy-1,2-ethanediyl), a-[2-[ethyl[(pentadecafluoroheptyl)sulfonyllamino]ethyl]-o-hydroxy- ...... 1/1/20
68310-17-8 ...... Poly[oxy(methyl-1,2-ethanediyl)], a-[2-[ethyl[(undecafluoropentyl)sulfonyllamino]ethyl]-c-hydroxy- 1/1/20
68391-08-2 ...... Alcohols, C8-14, y-w-perfluoro ..........ccceceenee 1/1/20
68412—68-0 ...... Phosphonic acid, perfluoro-C6—12-alkyl derivs. ....... 1/1/20
68412-69-1 ...... Phosphinic acid, bis(perfluoro-C6—12-alkyl) deriVs. ..........cooiiiiiiiiiiiiiieee e 1/1/20
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68515-62-8 ...... 1,4-Benzenedicarboxylic acid, dimethyl ester, reaction products with bis(2-hydroxyethyl)terephthalate, ethyl- 1/1/20
ene glycol, a-fluoro-w-(2-hydroxyethyl)poly(difluoromethylene), hexakis(methoxymethyl)melamine and pol-
yethylene glycol.
68555-74-8 ...... 1-Pentanesulfonamide, 1,1,2,2,3,3,4,4,5,5,5-undecafluoro-N-(2-hydroxyethyl)-N-methyl- ...........ccccooiirinnnene 1/1/20
68555-75-9 ...... 1-Hexanesulfonamide, 1,1,2,2,3,3,4,4,5,5,6,6,6-tridecafluoro-N-(2-hydroxyethyl)-N-methyl- 1/1/20
68555-76—-0 ...... 1-Heptanesulfonamide, 1,1,2,2,3,3,4,4,5,5,6,6,7,7,7-pentadecafluoro-N-(2-hydroxyethyl)-N-methyl- ................ 1/1/20
68555-81-7 ...... 1-Propanaminium, N,N,N-trimethyl-3-[[(pentadecafluoroheptyl)sulfonyllamino]-, chloride ...........ccccceerieineennenne 1/1/20
68555-91-9 ...... 2-Propenoic acid, 2-methyl-, 2-[ethyl[(heptadecafluorooctyl)sulfonyllamino]ethyl ester, polymer with 2- 1/1/20
[ethyl[(nonafluorobutyl)sulfonyllamino]ethyl 2-methyl-2-propenoate, 2-
[ethyl[(pentadecafluoroheptyl)sulfonyllamino]ethyl 2-methyl-2-propenoate, 2-
[ethyl[(tridecafluorohexyl)sulfonyllamino]ethyl 2-methyl-2-propenoate, 2-
[ethyl[(undecafluoropentyl)sulfonyllamino]ethyl 2-methyl-2-propenoate and octadecyl 2-methyl-2-
propenoate.
68758-57-6 ...... 1-Tetradecanesulfonyl chloride, 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,11,11,12,12,13,13,14,14,14- 1/1/20
pentacosafluoro-.
68867—60-7 ...... 2-Propenoic acid, 2-[[(heptadecafluorooctyl)sulfonyllmethylamino]ethyl ester, polymer with 2- 1/1/20
[methyl[(nonafluorobutyl)sulfonylJamino]ethyl 2-propenoate, 2-
[methyl[(pentadecafluoroheptyl)sulfonyl]Jamino]ethyl 2-propenoate, 2-
[methyl[(tridecafluorohexyl)sulfonyllamino]ethyl 2-propenoate, 2-
[methyl[(undecafluoropentyl)sulfonyl]Jamino]ethyl 2-propenoate and o-(1-o0xo-2-propenyl)-w-
methoxypoly(oxy-1,2-ethanediyl).
68957-55—-1 ...... 1-Propanaminium, N,N,N-trimethyl-3-[[(undecafluoropentyl)sulfonyllamino]-, chloride ... 1/1/20
68957-57-3 ...... 1-Propanaminium, N,N,N-trimethyl-3-[[(undecafluoropentyl)sulfonyllamino]-, iodide ...... 1/1/20
68957-58—4 ...... 1-Propanaminium, N,N,N-trimethyl-3-[[(tridecafluorohexyl)sulfonyl]lamino]-, iodide ..... 1/1/20
68957-62—0 ...... 1-Heptanesulfonamide, N-ethyl-1,1,2,2,3,3,4,4,5,5,6,6,7,7,7-pentadecafluoro- ............cccocoeeiniiieinieiisiiee e 1/1/20
68958-60-1 ...... Poly(oxy-1,2-ethanediyl), a-[2-[ethyl[(pentadecafluoroheptyl)sulfonyllaminolethyl]-o-methoxy- ..........cccccceeneeee 1/1/20
68958-61-2 ...... Poly(oxy-1,2-ethanediyl), a-[2-[ethyl[(heptadecafluorooctyl)sulfonyllamino]ethyl]-o-methoxy- .........ccccceieenene 1/1/20
70225-14-8 ...... 1-Octanesulfonic acid, 1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,8-heptadecafluoro-, compd. with 2,2’-iminobis[ethanol] 1/1/20
(1:1).
70225-15-9 ...... 1-Heptanesulfonic acid, 1,1,2,2,3,3,4,4,5,5,6,6,7,7,7-pentadecafluoro-, compd. with 2,2’-iminobis[ethanol] 1/1/20
(1:1).
70225-16-0 ...... 1-Hexanesulfonic acid, 1,1,2,2,3,3,4,4,5,5,6,6,6-tridecafluoro-, compd. with 2,2’-iminobis[ethanol] (1:1) .......... 1/1/20
70225-17-1 ...... 1-Pentanesulfonic acid, 1,1,2,2,3,3,4,4,5,5,5-undecafluoro-, compd. with 2,2’-iminobis[ethanol] (1:1) .............. 1/1/20
70969-47-0 ...... Thiols, C8-20, y-m-perfluoro, telomers with acrylamide ............cccociiiiiiiiiiniiie e 1/1/20
70983-59—4 ...... Poly(oxy-1,2-ethanediyl), a-methyl-w-hydroxy-, 2-hydroxy-3-[(y-m-perfluoro-C6—-20-alkyl)thio]propyl ethers ..... 1/1/20
70983-60-7 ...... 1-Propanaminium, 2-hydroxy-N,N,N-trimethyl-, 3-[(y-w-perfluoro-C6—-20-alkyl)thio] derivs., chlorides ............... 1/1/20
71608-60-1 ...... Pentanoic acid, 4,4-bis[(y-o-perfluoro-C8—20-alkyl)thio] derivs. ........c.cccoriiririiiiercieeeeee 1/1/20
72623-77-9 ...... Fatty acids, C6-18, perfluoro, ammonium salts ..........ccc.c....... 1/1/20
72968-38-8 ...... Fatty acids, C7—-13, perfluoro, ammonium Salts .......c..ccccceeerieiriieiieniieeee e 1/1/20
74499-44-8 ... Phosphoric acid, y-o-perfluoro-C8-16-alkyl esters, compds. with diethanolamine .. 1/1/20
78560—44-8 ...... Silane, trichloro(3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,10-heptadecafluorodecyl)- .... 1/1/20
80010-37-3 ...... Poly(difluoromethylene), o-fluoro-w-[2-sulphoethyl)- ........ccooiiiiiiiiiiiiiieen 1/1/20
83048-65—1 ...... Silane, (3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,10-heptadecafluorodecyl)trimethoxy- ... 1/1/20
95144120 ...... Poly(difluoromethylene), o-fluoro-w-[2-(phosphonooxy)ethyl]-, ammonium salt ...........cccocciiiiniiiiiiecee 1/1/20
97553-95-2 ...... Thiocyanic acid, y-0-perfluoro-C4—20-alkyl €SErS ...........cciiiiiiiiiiii e 1/1/20
97659-47-7 ...... Alkenes, C8—14 o-, 3-@-perfluoro .........cccccoeerevrceeene 1/1/20
118400-71-8 ..... Disulfides, bis(y-w-perfluoro-C6—20-alkyl) 1/1/20
123171-68-6 ..... Poly(difluoromethylene), o-[2-(acetyloxy)-3-[(carboxymethyl)dimethylammonio]propyl]-w-fluoro-, inner salt ..... 1/1/20
125476-71-3 ..... Silicic acid (H4SiO.), disodium salt, reaction products with chlorotrimethylsilane and 1/1/20
3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,10-heptadecafluoro-1-decanol.
135228-60-3 ..... Hexane, 1,6-diisocyanato-, homopolymer, y-w-perfluoro-C6—20-alc.-blocked ..........ccoooieiiiiiiiiiiiicceeceen 1/1/20
142636-88-2 ..... 2-Propenoic acid, 2-methyl-, octadecyl ester, polymer with 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,11,11,12,12,12- 1/1/20
heneicosafluorododecyl 2-propenoate, 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,10-heptadecafluorodecyl 2-
propenoate and 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,11,11,12,12,13,13,14,14,14-pentacosafluorotetradecy! 2-
propenoate.
143372-54-7 ..... Siloxanes and Silicones, (3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,10-heptadecafluorodecyl)oxy Me, hydroxy Me, Me 1/1/20
octyl, ethers with polyethylene glycol mono-Me ether.
148240-85—-1 ..... 1,3-Propanediol, 2,2-bis[[(y-o-perfluoro-C4—10-alkyl)thio]methyl] derivs., phosphates, ammonium salts .......... 1/1/20
148240-87-3 ..... 1,3-Propanediol, 2,2-bis[[(y-o-perfluoro-C6—12-alkyl)thiolmethyl] derivs., phosphates, ammonium salts .......... 1/1/20
148240-89-5 ..... 1,3-Propanediol, 2,2-bis[[(y-ow-perfluoro-C10-20-alkyl)thio]methyl] derivs., phosphates, ammonium salts . 1/1/20
150135-57-2 ..... 2-Propenoic acid, 2-methyl-, 2-(dimethylamino)ethyl ester, polymers with Bu acrylate, y-o-perfluoro-C8-14- 1/1/20
alkyl acrylate and polyethylene glycol monomethacrylate, 2,2’-azobis[2,4-dimethylpentanenitrile]-initiated.
178094-69—4 ..... 1-Octanesulfonamide, N-[3-(dimethyloxidoamino)propyl]-1,1,2,2,3,3,4,4,5,5,6,6,7,7,8,8,8-heptadecafluoro-, 1/1/20
potassium salt.
178535-23—4 ..... Fatty acids, linseed-oil, y-m-perfluoro-C8—14-alkyl EStEIS ........ccooiiuiiiiiiiieie e 1/1/20
180582-79-0 ..... Sulfonic acids, C6—12-alkane, y-o-perfluoro, ammonium SAS ..........cccceeiiiiiiiiieie e 1/1/20
182176-52-9 ..... Ethaneperoxoic acid, reaction products with 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,10-heptadecafluorodecyl 1/1/20
thiocyanate and 3,3,4,4,5,5,6,6,7,7,8,8,8-tridecafluorooctyl thiocyanate.
196316-34—4 ..... 2-Propenoic acid, 2-methyl-, 2-(dimethylamino)ethyl ester, polymers with y-o-perfluoro-C10-16-alkyl acrylate 1/1/20

and vinyl acetate, acetates.
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200513-42—-4 ..... 2-Propenoic acid, 2-methyl-, polymer with butyl 2-methyl-2-propenoate, 3,3,4,4,5,5,6,6,7,7,8,8,9,9,10,10,10- 1/1/20
heptadecafluorodecyl 2-propenoate, 2-hydroxyethyl 2-methyl-2-propenoate and methyl 2-methyl-2-
propenoate.
238420-68-3 ..... Propanedioic acid, mono(y-m-perfluoro-C8—-12-alkyl) derivs., di-me eSters ........c.coceririiininieninieseneee e 1/1/20
238420-80-9 ..... Propanedioic acid, mono(y-o-perfluoro-C8-12-alkyl) derivs., bis[4-(ethenyloxy)butyl] esters ..........ccccevveeineene 1/1/20
1078142-10-5 ... | 1,3-Propanediol, 2,2-bis[[(y-w-perfluoro-C6—12-alkyl)thio]methyl] derivs., polymers with 2,2-bis[[(y-w- 1/1/20
perfluoro-C10-20-alkyl)thiolmethyl]-1,3-propanediol, 1,6-diisocyanato-2,2,4(or 2,4,4)-trimethylhexane, 2-
heptyl-3,4-bis(9-isocyanatononyl)-1-pentylcyclohexane and 2,2’-(methylimino)bis[ethanol].
1078712-88-5 ... | Thiols, C4-20, y-w-perfluoro, telomers with acrylamide and acrylic acid, sodium salts ...........cccoceeeiieiniirieens 1/1/20
1078715-61-3 ... | 1-Propanaminium, 3-amino-N-(carboxymethyl)-N,N-dimethyl-, N-[2-[(y-w-perfluoro-C4—20-alkyl)thio]acetyl] 1/1/20
derivs., inner salts.
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[MD Docket No. 19—-105; MD Docket No. 20—
105; FCC 20-64; FRS 16782]

Assessment and Collection of
Regulatory Fees for Fiscal Year 2020

AGENCY: Federal Communications
Commission.

ACTION: Final actions.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) acts on several proposals
that will impact FY 2020 regulatory
fees.

DATES: These final actions are effective
July 22, 2020.

FOR FURTHER INFORMATION CONTACT:
Roland Helvajian, Office of Managing
Director at (202) 418—0444.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, FCC 20-64, MD Docket No.
19-105, and MD Docket No. 20-105,
adopted on May 12, 2019 and released
on May 13, 2020. The full text of this
document is available for public
inspection and copying during normal
business hours in the FCC Reference
Center (Room CY—-A257), 445 12th
Street SW, Washington, DC 20554, or by
downloading the text from the
Commission’s website at http://
transition.fcc.gov/Daily_Releases/Daily_
Business/2017/db0906/FCC-17-
111A1.pdf.

I. Administrative Matters

A. Final Regulatory Flexibility Analysis

1. As required by the Regulatory
Flexibility Act of 1980 (RFA),* the
Commission has prepared a Final
Regulatory Flexibility Analysis (FRFA)
relating to this Report and Order. The
FRFA is located towards the end of this
document.

B. Final Paperwork Reduction Act of
1995 Analysis

2. This document does not contain
new or modified information collection
requirements subject to the Paperwork
Reduction Act of 1995 (PRA), Public
Law 104-13. In addition, therefore, it
does not contain any new or modified
information collection burden for small
business concerns with fewer than 25
employees, pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

C. Congressional Review Act

3. The Commission has determined,
and the Administrator of the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
concurs that these rules are non-major
under the Congressional Review Act, 5
U.S.C. 804(2). The Commission will
send a copy of this Report & Order to
Congress and the Government
Accountability Office pursuant to 5
U.S.C. 801(a)(1)(A).

I1. Introduction

4. In this Report and Order, we follow
through on our proposal in the FY 2019
Report and Order and Further Notice of
Proposed Rulemaking (FNPRM)?2 to

1See 5 U.S.C. 603. The RFA, see 5 U.S.C. 601—
612, has been amended by the Small Business
Regulatory Enforcement Fairness Act of 1996
(SBREFA), Public Law 104-121, Title II, 110 Stat.
847 (1996). The SBREFA was enacted as Title II of
the Contract with America Advancement Act of
1996 (CWAAA).

2 Assessment and Collection of Regulatory Fees
for Fiscal Year 2019, Report and Order and Further

level the playing field between domestic
and foreign licensed space stations by
assessing a regulatory fee on commercial
space stations licensed by other
administrations (non-U.S. licensed
space stations) with United States
market access, among other things. We
also adjust the FTE allocation for the
international bearer circuit (IBC)
category, and we decline to grant a
categorically lower regulatory fee for
VHF stations to account for signal
limitations.

III. Report and Order

1. In this Report and Order, we level
the playing field among space stations
by assessing a regulatory fee on non-
U.S. licensed space stations with United
States market access and including
those non-U.S. licensed space stations
in the current regulatory fee categories
for geostationary (GSO) and non-
geostationary (NGSO) space stations. We
impose this fee regardless of whether
the non-U.S. licensed space station
operator obtains the market access
through a declaratory ruling or through
an earth station applicant as a point of
communication. We also take the
related action of adding four FTEs into
the satellite regulatory fee category to
account for the work that benefits these
new fee payors. We further adjust the
FTE allocation for the international
bearer circuit (IBC) category from 6.9
FTEs to eight FTEs to reflect direct FTE
work in the International Bureau that
benefits the fee payors in the IBC
regulatory fee category. Finally, we
decline to categorically lower regulatory
fees for VHF stations to account for
signal limitations.

Notice of Proposed Rulemaking, 34 FCC Rcd 8199
(2019) (FY 2019 Report and Order (84 FR 50890
(September 26, 2019) and FY 2019 FNPRM (84 FR
56734 (October 23, 2019))).
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A. Assessing Regulatory Fees on Non-
U.S. Licensed Space Stations With U.S.
Market Access

2. The Commission currently assesses
regulatory fees on GSO and NGSO space
stations licensed by the Commission but
does not assess regulatory fees on non-
U.S. licensed space stations that have
been granted market access to the
United States.3 The issue of assessing
regulatory fees on non-U.S. licensed
space stations with U.S. market access
has been raised several times
previously. In the FY 1999 Report and
Order, the Commission declined to
adopt such a fee.# In 2013 and again in
2014, the Commission sought comment
on assessing regulatory fees on non-U.S.
licensed space stations with U.S. market
access,® but the Commission declined to
adopt such a fee at the time because it
might “raise[ | significant issues
regarding our authority to assess such a
fee as well as the policy implications if
other countries decided to follow our
example.” 6 The following year, the
Commission observed that excluding
non-U.S. licensed satellite operators
from fees amounted to a subsidy of such
operators by U.S. licensed satellite
operators.” The Commission thus

3 Under the Commission’s rules, a satellite
licensed by an administration other than the United
States may seek to communicate with satellite earth
stations in the United States through a process
called market access. 47 CFR 25.137. Market access
is either requested by the space station operator
through a petition for declaratory ruling from the
Commission that market access by the non-U.S.
licensed space station is in the public interest, or
through an application by a U.S. licensed earth
station to communicate with the non-U.S. licensed
space station. 47 CFR 25.137(a). In either case, the
Commission does not license the space station, but
the request for U.S. market access requires the
submission and review of the same legal and
technical information for the non-U.S. licensed
space station as would be required in a license
application for that space station. 47 CFR 25.137(b).

4 Assessment and Collection of Regulatory Fees
for Fiscal Year 1999, Report and Order, 14 FCC Rcd
9868, 9883, paragraph 39 (1999) (79 FR 37982,
paragraphs 53-56 (July 3, 2014) (FY 1999 Report
and Order).

5 Assessment and Collection of Regulatory Fees
for Fiscal Year 2014, Notice of Proposed
Rulemaking, Second Further Notice of Proposed
Rulemaking, and Order, 29 FCC Rcd 6417, 6433—
34, paragraphs 47-50 (2014) (79 FR 37982,
paragraphs 53-56 (July 3, 2014)) (FY 2014 NPRM);
Assessment and Collection of Regulatory Fees for
Fiscal Year 2013, Notice of Proposed Rulemaking
and Further Notice of Proposed Rulemaking, 28
FCC Red 7790, 7809-810, paragraphs 47—49 (2013)
(78 FR 34612, paragraphs 53-55 (June 10, 2013))
(FY 2013 NPRM).

6 Assessment and Collection for Regulatory Fees
for Fiscal Year 2014, Report and Order and Further
Notice of Proposed Rulemaking, 29 FCC Rcd at
10781, paragraph 34 (79 FR 54190 (September 11,
2014)) (FY 2014 Report and Order).

7 Assessment and Collection of Regulatory Fees
for Fiscal Year 2015, Report and Order and Further
Notice of Proposed Rulemaking, 30 FCC Red at
10278, paragraph 24 (2015) (80 FR 55775,

concluded that the four FTEs working
on market access petitions or other
matters involving non-U.S. licensed
space stations should be removed from
the regulatory fee assessments for U.S.
licensed space stations and considered
indirect for regulatory fee purposes.8

3. The issue of assessing regulatory
fees on non-U.S. licensed space stations
with U.S. market access has been raised
several times since Congress originally
adopted the statutory schedule of
regulatory fees originally in 1993.9 In
exercising our Congressional mandate to
collect regulatory fees each fiscal year,
we proceed with careful consideration
and make changes in our process only
after fully developing the record. This
may mean, as it did here, that the
Commission considers the adoption of a
new fee category or a change in
categories multiple times and only
proceeds with making a change when it
develops sufficient basis for making the
change. This meticulous approach to
making changes moreover serves the
goal of ensuring that our actions in
assessing regulatory fees are fair,
administrable, and sustainable.1°

4. In the FY 2019 FNPRM, the
Commission again sought comment on
assessing regulatory fees on non-U.S.
licensed space stations with U.S. market
access, noting that the International
Bureau’s policy, regulatory,
international, user information, and
enforcement activities all benefit non-
U.S. licensed space stations that access
the U.S. market.’? Non-U.S. licensed
space stations are monitored to ensure
that their operators satisfy all conditions
placed on their grant of U.S. market
access, including space station
implementation milestones and
operational requirements, and are
subject to enforcement action if the
conditions are not met.’2 The
Commission specifically sought
comment on whether “we should or
must assess regulatory fees on non-U.S.
licensed space stations serving the
United States under section 9, given that

paragraphs 24-26 (September 17, 2015)) (FY 2015
Report and Order).

8 FY 2015 Report and Order, 30 FCC Rcd at
10278, paragraph 24.

9 Section 6002 (a) of the Omnibus Budget
Reconciliation Act of 1993 (hereinafter, 1993
Budget Act”). See Public Law 103-66, Title VI,
6002(a), 107 Stat. 397 (approved August 10, 1993).
Congress made subsequent minor amendments to
the schedule.

10 See FY 2012 NPRM at 846465, paragraphs 14—
16 (77 FR 29275 (May 17, 2012)). The concept of
administrability includes the difficulty in collecting
regulatory fees under a system that could have
unpredictable dramatic shifts in assessed fees in
certain categories from year to year.

11 FY 2019 Report and Order, 34 FCC Rcd at 8212,
paragraph 63.

12]d.

non-U.S. licensed space stations appear
to benefit from the Commission’s
regulatory activities in much the same
manner as U.S. licensed space
stations.” 13 The Commission noted that
its initial decision in 1999 was premised
on the Commission’s understanding at
the time that its authority reached only
space station “licensees,” i.e., those
licensed under Title III. We observed
that section 9 of Communications Act,
as amended by the RAY BAUM’S Act,
does not mention “licensees” but only
the “number of units” in each payor
category—and that the “unit” used for
assessing satellite space station
regulatory fees is “per operational
station in geostationary orbit” or “per
operational system in non-geostationary
orbit,” units that do not distinguish
between the government issuing the
license.1* The Commission also sought
comment on reallocating four
International Bureau indirect FTEs as
direct, if regulatory fees are adopted for
non-U.S. licensed space stations.15

5. We conclude that we can and
should adopt regulatory fees for non-
U.S. licensed space stations with U.S.
market access. On the question of
whether we may assess regulatory fees
on non-U.S. licensed space stations with
U.S. market access, we start with the
statutory text. The Act contemplates
that we impose fees on regulatees that
reflect the “benefits provided to the
payor of the fee by the Commission’s
activities.”” 16 The Act specifically
contemplates the subset of regulatees
that must be exempted from regulatory
fees in a section entitled ‘‘Parties to
which fees are not applicable.” 17

13 Id. at 8213, paragraph 64.

141d.

15 Id. at 8214, paragraph 66.

1647 U.S.C. 159(d).

17 The statute exempts governmental and
nonprofit entities, amateur radio operators, and
noncommercial radio and television stations are
exempt from regulatory fees under section 9(e)(1).
47 U.S.C. 159(e)(1); 47 CFR 1.1162. Moreover, we
note that the exemption for noncommercial radio ad
television stations, which Congress added to the
statute in the RAY BAUM’s Act, was a codification
of an exemption that the Commission had
previously established in its rules. See 47 CFR
1.1162(e) (1994); also compare current section 9(e)
with the now-deleted section 9(h). The Commission
adopted the exemption based on its interpretation
of the legislative history and Congressional
direction. See Implementation of Section 9 of the
Communications Act, Notice of Proposed
Rulemaking, 9 FCC Rcd 6957 at paragraphs 18
through 22 (59 FR 12570 (March 17, 1994))
(explaining noncommercial broadcast exemption
based on legislative history and wording of the
statute) (1994); Implementation of Section 9 of the
Communications Act, Report and Order, 9 FCC Red.
533 at paragraphs 13, 20-21 (59 FR 30984 (June 16,
1994)) (1994). In addition, Congress also codified in
the RAY BAUM’s Act the Commission’s de minimis
rule through the adoption of new section 9(e)(2).

Continued
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Notably, Congress did not include
operators of non-U.S. licensed space
stations with U.S. market access in that
list, and thus did not require the
Commission to exempt them from an
assessment of regulatory fees. Moreover,
the Commission’s authority to waive
regulatory fees is limited to specific
instances and the Commission has
consistently rejected consideration of
waiving the regulatory fee for classes of
regulatees.?8 Given the framework
where the Commission has a mandate to
collect fees from its regulatees, coupled
with a limited list of exempt entities
and narrow waiver authority, nothing in
the text of the statute supports
maintaining a blanket exception from
regulatory fees for non-U.S. licensed
space stations granted market access.

6. U.S. licensed operators agree,
arguing that we have the authority to
impose regulatory fees on non-U.S.
licensed space station operators with
market access because section 9
provides that the purpose of regulatory
fees is to recover the costs of the
Commission’s activities taking “into
account factors that are reasonably
related to the benefits provided to the
payor of the fee by the Commission’s
activities.” 19 Commenters contend that
the use of the term ‘““‘number of units”
in the amended section 9(c)(1)(A),
instead of ‘‘licensee,” broadens the
language of the statute so that it appears
to be applicable to both U.S. licensed
and non-U.S. licensed space stations.20
SpaceX contends that the Commission
“must consider increases and decreases
only in the ‘number of units’ of
operational GSO satellites and NGSO
systems regardless of licensing
administration.” 21 Based on the plain
language of statute—and the absence of
any express limitation that we impose
regulatory fees only on “licensees” or
that we exempt non-U.S. licensed space
stations with U.S. market access, we
conclude that there is no statutory bar
to adopting a new regulatory fee for
non-U.S. licensed space stations with
U.S. market access.

7. We dismiss the arguments of some
commenters that focus on whether
Congress intended to expand our
authority by removing the word

See FY 2019 Report and Order, 34 FCC Rcd at
8206—07, paragraphs 46 through 47.

1847 CFR 1.1166.

19U.S. Satellite Licensees Comments at 8 (quoting
47 U.S.C. 159(d)). These joint commenters are
EchoStar Satellite Services, LLC (EchoStar), Hughes
Network Systems, LLC (Hughes), Intelsat License
LLC (Intelsat), and Space Exploration Technologies
Corp. (SpaceX).

207J.8S. Satellite Licensees Comments at 8-9;
SpaceX Comments at 4-7; SpaceX Reply Comments
at 6.

21 SpaceX Comments at 5.

“licensees” in the amended section 9.22
Telesat argues that ““[t]he number of
‘units’ says nothing about which entities
are subject to the Commission’s
regulatory fee authority in the first
instance.” 23 Inmarsat contends that
“the plain language of RAY BAUM’S
Act is not directed to the entities from
which the Commission may collect fees,
but the manner in which the
Commission may adjust fees.” 2¢ Such
arguments, however, are a double-edged
sword because the word “licensees” in
that sentence was the only textual hook
(under prior law) that such advocates
had for arguing that the Commission’s
authority was limited to assessing fees
on licensees. And so, although we tend
to agree that this change does not imply
a change in who could be assessed, we
also find that the use of the word
“licensee” did not imply that only
licensees could be assessed. In other
words, whether Congress intended to
expand the reach of regulatory fees with
this language is irrelevant. The question
instead remains whether Congress
precluded us from imposing regulatory
fees on non-U.S. licensed space stations
that clearly benefit from market access
to the United States and the activities of
the Commission—and nothing in the
language of the Act suggests Congress
intended to preclude such regulatees
from the ambit of regulatory fees.

8. Absent any textual hook,
commenters turn to the legislative
history of section 925 and argue that the
Commission has taken this position
previously.26 Indeed, in the FY 1999
Report and Order, the Commission
based its conclusion on legislative
history from 1991.27 We find that it is
appropriate to re-evaluate this
conclusion at this time.

9. The legislative history referred to in
the FY 1999 Report and Order and the
FY 1995 Report and Order is found in
the House and Senate Reports,
Committee on Energy and Commerce,
102 H. Rpt. 207, September 17, 1991, in
which the Committee stated: “The

22 OneWeb Comments at 4-7; Telesat Canada
(Telesat) Comments at 3—4 & Reply Comments at 9—
10; Myriota Comments at 5-6; Eutelsat Comments
at 5; Kepler Communications (Kepler) Reply
Comments at 2—3; Inmarsat Reply Comments at 2—
3.

23 Telesat Comments at 10.

24Inmarsat Reply Comments at 3.

25 Telesat Comments at 2; Eutelsat Comments at
4-5; Inmarsat Reply Comments at 2-3.

26 'Y 1999 Report and Order, 14 FCC Rcd at 9883,
paragraph 39; Assessment and Collection of
Regulatory Fees for Fiscal Year 1995, Report and
Order, 10 FCC Red 13512, 13550, paragraph 110
(1995) (60 FR 34004, paragraphs 16—18 (June 29,
1995)) (FY 1995 Report and Order).

27 FY 1999 Report and Order, 14 FCC Rcd at 9883,
paragraph 39; FY 1995 Report and Order, 10 FCC
Red at 13550, paragraph 110.

Committee intends that fees in this
category be assessed on operators of
U.S. facilities, consistent with FCC
jurisdiction. Therefore, these fees will
apply only to space stations directly
licensed by the Commission under Title
III of the Communications Act. Fees will
not be applied to space stations
operated by international organizations
subject to the International
Organizations Immunities Act, 22 U.S.C.
Section 288 et seq.” 28

10. To understand these committee
reports, it is helpful to recognize that in
1991 there was a very different
marketplace and regulatory
environment than now exists in 2020. In
1991, U.S. licensed space stations
operated as either domestic satellites
(domsats) 29 or international systems
(separate satellite systems).30 Satellite
services in the United States, however,
were mainly provided by INTELSAT
and INMARSAT, which were treaty-
based international governmental
organizations. Both were the product of
a unique set of initiatives undertaken by
the United States and other countries to
develop the global communications
satellite systems. As a result, they both
benefited from a framework of
protections based in statute,3? treaty,

28 House and Senate Reports, Committee on
Energy and Commerce, 102 H. Rpt. 207, at 33 (Sept.
17, 1991). The language of the 1991 House and
Senate Report was incorporated by reference in the
Conference Report accompanying the 1993 Budget
Reconciliation Act, which included the regulatory
fee program. See Conference Report H. Rept. No.
213, 103d Cong., 1st Sess. 499 (1993); see also FY
1995 Report and Order at 13550. The 1991 language
related to a comparable bill that passed the House
in 1991 but was not passed into law. See PanAmSat
Corp. v. FCC, 198 F.3d 890, 895 (D.C. Cir. 1999).
The Conference Report accompanying the 1993
Budget Reconciliation Act did not provide any
statement on space station regulatory fees beyond
incorporating by reference the language from 1991.

29 Domestic Communications Satellite Facilities,
22 FCC 2d 86 (1970). The Commission’s
Transborder Policy did permit the use of domsats
for certain international services based on criteria
set forth in a letter dated July 23, 1981 from then
Under Secretary of State James L. Buckley to then
FCC Chairman Mark Fowler (Buckley Letter). The
Buckley Letter stated that domsats could be used for
public international telecommunications with
nearby countries where: (1) INTELSAT could not
provide the service; or (2) it would be clearly
uneconomical or impractical to provide the planned
service over the INTELSAT system. See
Transborder Satellite Video Services, 88 FCC2d 258
(1981); Satellite Business Systems, 88 FCC2d 195
(1981).

30 Establishment of Satellite Systems Providing
International Communications, 101 FCC2d 1046
(1985), recon. grtd, 61 R.R. 2d 649 (1986), further
recon. grtd 1 FCC Red 439 (1986). The term
“separate satellite system” refers to U.S. licensed
international systems that are owned and operated
separately from the INTELSAT global satellite
system.

31 The Communications Satellite Act of 1962
declared it U.S. policy to join with other countries
to create a commercial, global communications
satellite system. Public Law 87-624, 87th Cong., 2d
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and Commission policy that protected
and preserved the status of each
international governmental
organization.

11. In this context, the phrase “space
stations operated by international
organizations subject to the
International Organizations Immunities
Act, 22 U.S.C. Section 288 et seq.” used
in the 1991 legislative history referred to
INTELSAT and INMARSAT, which at
that time were international
governmental organizations formed as a
result of international treaties and with
explicit support by the United States
through statutory and regulatory
mechanisms.32 This conclusion is borne
out by the focus in the same legislative
history on licenses issued directly by
the FCC (as opposed to indirect
regulation of provision of INTELSAT
and INMARSAT services through
licenses issued to COMSAT) and on the
International Organization Immunities
Act, which provides certain exemptions,
immunities, and privileges to
international organizations and their
employees, such as exemption from
custom duties and internal-revenue
taxes,?3 and which applied to both
INTELSAT and INMARSAT as
international governmental
organizations. Further, it was not until
1997 that the Commission adopted a
formal process for granting market
access to non-U.S. licensed space
stations.34

Sess. (Aug. 31, 1962), 76 Stat. 419. Similarly, the
International Maritime Satellite
Telecommunications Act of 1978 declared it U.S.
policy to provide for U.S. participation in
INMARSAT in order to develop a global maritime
satellite system that will meet the maritime
commercial and safety needs of the United States
and foreign countries. Public Law 95-564, 92 Stat.
2392 (1978). The statutes provided that COMSAT
would be the U.S. signatory to both INTELSAT and
INMARSAT. COMSAT, itself, had its own unique
status under treaties. All three entities were
privatized by 2000/2001 in accordance with the
requirements of the ORBIT Act. For a review of the
privatization process for these entities, refer to the
FCC’s multiple ORBIT Act reports. See, e.g., FCC
Report to Congress as Required by the ORBIT Act,
15 FGC Rcd 11288 (2000); FCC Report to Congress
as Required by the ORBIT Act, 16 FCC Rcd 12810
(2001).

32 Communications Satellite Corp. v. FCC, 836
F.2d 623 (1988) (providing a helpful description of
the statutory and treaty-based genesis of INTELSAT,
and the complicated regulatory framework whereby
it provided international services to the U.S.
domestic market); Satellites that Form a Global
Communications System in Geostationary Orbit,
Memorandum Opinion, Order and Authorization,
15 FCC Rcd 15460, recon. denied, 15 FCC Red
25234 (2000), further proceedings, 16 FCC Rcd
12280 (2001). As such, they had the unique
circumstance that their global satellite systems were
not licensed by any national licensing authority.

3322 U.S.C. 288a (Privileges, exemptions, and
immunities of international organizations).

34 The adoption by the United States in 1997 of
the WTO Agreement on Basic Telecommunications
Services obligated the United States to open its

12. Today, there are many commercial
non-U.S. licensed satellite companies
offering service in the United States.
The two International Government
Organizations operating satellites at that
time—INTELSAT and INMARSAT—are
no longer International Governmental
Organizations but instead are
commercial enterprises. INTELSAT
became a private company in 2001,
Intelsat, Ltd., after 37 years as an
International Governmental
Organization.?® Intelsat’s corporate
headquarters are in Luxembourg and the
United States, and it currently has a
fleet of more than 50 satellites.36
INMARSAT, now Inmarsat, Inc., is
headquartered in London, England, has
offices in over 40 countries, and owns
and operates 13 satellites.37 Other
commercial non-U.S. licensed satellite
companies include Eutelsat
Communications SA, a public
corporation, which has 38 satellites, is
headquartered in France,?® and has
satellites licensed by France and other
countries, including the United
States; 39 and Telesat, a private
Canadian satellite company, with 16
satellites.40 These companies, and
others, have U.S. market access and
compete with the U.S. licensed satellite
companies such as commenters
EchoStar Satellite Services (EchoStar)
and Space Exploration Technologies
(SpaceX). We find that the 1991

satellite markets to foreign systems licensed by
other WTO member countries. Fourth Protocol to
the General Agreement on Trade in Services (GATS)
(April 30, 1996), 36 L.L.M. 336 (1997) (entered into
force Jan. 1, 1998). The Commission therefore
adopted procedures to give satellite systems
licensed by other countries access to the U.S.
market. Amendment of the Commission’s
Regulatory Policies to Allow Non-U.S. Licensed
Space Stations to Provide Domestic and
International Satellite Service in the United States,
Report and Order, 12 FCC Rcd 24094 (1997) (62 FR
64167 (December 4, 1997)) (DISCO II). Prior to the
adoption of DISCO II, the Commission allowed very
limited provision of service in the U.S. through
non-U.S. licensed space stations only upon a
showing that existing U.S. domestic satellite
capacity was inadequate to satisfy specific service
requirements. Letter from Bertram Rein, Deputy
Assistant Secretary of Bureau of Economic and
Business Affairs, U.S. Department of State, to
Kenneth Williamson, Minister of Embassy of
Canada (Nov. 7, 1972). See also Letter from Thomas
Tycz, Chief, Satellite and Radiocommunication
Division, F.C.C. International Bureau, to Teresa
Baer, Attorney, Latham & Watkins (Feb. 13, 1996)
(confirming verbal grant of special temporary
authority for Hughes Communications Galaxy, Inc.
to lease capacity from a Brazilian satellite to
provide domestic U.S. service).

35 See http://www.intelsat.com/about-us/history/.

36 See http://www.intelsat.com/global-network/
satellites/overview/.

37 See https://www.inmarsat.com/about-us/our-
technology/our-satellites/.

38 See https://www.eutelsat.com/en/group/our-
history.html.

39 Eutelsat Comments at 1.

40 See https://www.telesat.com/services.

legislative history 4! purportedly
limiting regulatory fees to U.S. licensed
satellites is no longer relevant because
in stating that “[f]lees will not be applied
to space stations operated by
international organizations” it was not
exempting from regulatory fees
commercial non-U.S. licensed satellites
with general U.S. market access, which
did not exist at that time, but two
International Governmental
Organizations that no longer exist. In
other words, we find that the legislative
history of the Act poses no bar to
assessing regulatory fees on non-U.S.
licensed space stations with U.S. market
access. Operators of non-U.S. licensed
space stations contend that Congress did
in fact contemplate certain
circumstances in which non-US
licensed space stations could be used to
provide service in the United States.*2
But at that time, Congress could not
have been contemplating non-U.S.
licensed space stations that provide
commercial service in the United States
on an ongoing, unrestricted basis under
the same regulatory framework as their
U.S. licensed counterparts.43 The
circumstances that the operators cite
consisted of very limited provision of
service in the U.S. through non-U.S.
licensed space stations upon a showing
that existing U.S. domestic satellite
capacity was inadequate to satisfy
specific service requirements.44 Such
case-by-case approval of use of a non-
U.S. licensed satellite on a bilateral,
government-to-government basis to
provide limited services was much more
rare, and of a very different nature, than
the regulations that the Commission
adopted years later to permit U.S.
market access by non-U.S. licensed
space stations.45

41 SpaceX observes that this legislative history is
nearly 30 years old and “‘extremely dated.” SpaceX
Reply Comments at 6-7.

42 Letter from Joseph A. Godles, Attorney for
Telesat Canada, et al., to Marlene H. Dortch,
Secretary, FCC (filed April 22, 2020) (Godles April
22 Ex Parte).

43 See DISCO II, 12 FCC Rcd at 24098, paragraph
7 (stating that ““[a]s required by Title III of the
Communications Act of 1934, as amended
(Communications Act), we will examine all
requests to determine whether grant of authority is
consistent with the public interest, convenience
and necessity.” See also DISCO 1II, 12 FCC Red at
24098, paragraph 7, n.7 (citing 47 U.S.C. 301, et
seq.).

44 See footnote [49], supra.

451n 1993, the Commission considered and
rejected the adoption of the type of market access
provisions that the Commission would adopt
several years later. Amendment of the
Commission’s Rules to Establish Rules & Policies
Pertaining to A Non-Voice, Non-Geostationary
Mobile-Satellite Serv., Report and Order, 8 FCC
Rcd. 8450, 8454 paragraph 13 (1993) (58 FR 68053
(December 23, 1993)) (adopting rules clarifying “the
basic tenets that [non-voice, non-geostationary orbit

Continued
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13. Non-U.S. licensed space station
operators contend that Congressional
silence subsequent to the Commission’s
statements regarding the legislative
history of section 9 presumes Congress’s
approval of the Commission’s prior
interpretation and argue that the
“acquiescence doctrine” supports their
position.46 While this doctrine
recognizes that Congressional silence
may have some bearing on the
interpretation of a statute, it neither
requires that an agency’s interpretation
be cemented in stone if not overtaken by
subsequent legislative action, nor
forecloses an agency from changing its
interpretation of a statute and how the
legislative history should inform such
interpretation,4” no matter how
longstanding, particularly when the
prior interpretation is based on error.4#
Here we acknowledge a change in our
interpretation of the legislative history
underlying section 9 based on a fuller
and more accurate analysis of the
context of the legislative history at the
time it was adopted.4®

satellite service] transceivers operating in the
United States must communicate with or through
U.S. authorized space stations only, and that such
communications must be authorized as well by the
space station licensee or an authorized vendor” and
explicitly rejecting a proposal that the FGC “devise
a rule that will allow domestically authorized user
transceivers to access foreign-licensed [non-voice,
non-geostationary orbit satellite service] space
station systems” stating that “[w]e do not believe
that this type of arrangement should be dealt with
by regulation.””) (emphasis added).

46 See Godles April. 22 Ex Parte at 3.

47 Courts do not uniformly embrace the
proposition that Congressional silence denotes
acquiescence. See Chisholm v. FCC, 538 F.2d 349,
361 (D.C. Cir. 1976) (‘“We begin by noting that
attributing legal significance to Congressional
inaction is a dangerous business”), citing Power
Reactor Development Co. v. International Union of
Electrical, Radio and Machine Workers, AFL-CIO,
367 U.S. 396, 408—10 (1961). The Supreme Court
has said that Congressional failure to repudiate
particular decisions “frequently betokens
unawareness, preoccupation, or paralysis” rather
than conscious choice, Zuber v. Allen, 396 U.S. 168,
185—86 n.21 (1969) and “‘affords the most dubious
foundation for drawing positive inferences,” United
States v. Price, 361 U.S. 304, 310-11 (1960) (Harlan,
J.). See also Jones v. Liberty Glass Co., 332 U.S. 524,
533 (1947) (‘“The doctrine of legislative
acquiescence is at best only an auxiliary tool for use
in interpreting ambiguous statutory provisions”).

48 Chisholm v. FCC, 538 F.2d 349, 364 (D.C. Cir.
1976) (“We note initially that an administrative
agency is permitted to change its interpretation of
a statute, especially where the prior interpretation
is based on error, no matter how longstanding.”)
(internal citations omitted). Similarly, an agency
may change its policies and standards, so long as
it provides a reasoned explanation for change. See,
e.g., FCC vs. Fox Television Stations, Inc., 556 U.S.
502, 514—15 (2009); National Labor Relations Board
v. CNN America, Inc., 865 F.3d 740, 751 (D.C. Cir.
2017).

49 We also note that when Congress recently re-
visited section 9 as part of the RAY BAUM’S Act,
it did not elect to amend the list of entities
exempted from assessment of regulatory fees to
include non-U.S. licensed space stations. Although

14. On the policy question of whether
we should assess regulatory fees on non-
U.S. licensed space stations with U.S.
market access, we start with the fact that
these non-U.S. licensed space stations
benefit from the Commission’s
regulatory activities in much the same
manner as U.S. licensees.5° Operators of
U.S. licensed space stations argue that
non-U.S. licensed operators consume,
and benefit from, Commission resources
just as do U.S. licensees.5! The
estimate that nearly half of all satellite
space station authorizations granted
between 2014 and 2018 (30 of 62) were
filed by non-U.S. operators 52 and that
non-U.S. operators participate actively
in Commission rulemaking proceedings
and benefit from Commission
monitoring and enforcement
activities.53

15. Gertain non-U.S. licensed space
stations argue that they should not
contribute regulatory fees because the
Commission incurs no costs regulating
them and that non-U.S. licensed space
stations do not benefit from the FCC’s
regulatory activities, including
international coordination and
enforcement activities.>* Inmarsat

non-U.S. licensed space station operators state that
“[n]othing in Ray Baum’s Act, or in the associated
legislative history, evidences any intent to alter the
FCC’s understanding that its authority to impose
regulatory fees on space stations is limited to those
licensed pursuant to Title IlI,” Godles April 22 Ex
Parte at 4, it could equally be said that Congress
demonstrated no intent to endorse our prior
interpretation or reiterate some intent to exempt
non-U.S. licensed space stations in the legislative
history of the RAY BAUM’S Act.

50 FY 2019 Report and Order, 34 FCC Rcd at 8213,
paragraph 64.

51 See, e.g., U.S. Satellite Licensees Comments at
1-2.

52In addition, they note that there are more
market access requests than new satellite
applications; in 2019 there were nine new market
access requests, but only six new U.S. satellite
license applications. U.S. Satellite Licensees Reply
Comments at 2—-3.

531.S. Satellite Licensees Reply Comments at 2.
Furthermore, SpaceX highlights that Eutelsat and
Telesat are also involved in a proceeding to
repurpose C-band satellite spectrum in which these
non-U.S. operators and others have argued that they
may not be denied access to portions of the 3700—
4200 GHz band in the United States without
significant compensation. SpaceX Reply Comments
at 2-3.

54 Eutelsat Comments at 2-3 (“Foreign-licensed
satellite operators do not receive a Commission
license or the benefits that come with it.”’); Myriota
Comments at 3 (“Foreign-licensed satellite system
operators do not receive an FCC space station
license or the significant benefits associated with it.

. .”); Eutelsat Comments at 3 (‘“While
[compliance] oversight is ongoing, the
administrative burden is both minimal and
conducted for the benefit of United States space and
earth station licensees.”); Myriota Comments at 3
(“Although [compliance] oversight is ongoing,
however, the actual administrative cost of such
monitoring is minimal and imposing a recurring
regulatory fee to recover these de minimis costs
would not be appropriate.”); Inmarsat Reply

contends that non-U.S. licensed
satellites do not benefit from FCC
regulatory activities because oversight of
their operations is accomplished by the
country that licenses the satellite, not by
the FCC.55

16. We find that the Commission
devotes significant resources to
processing the growing number of
market access petitions of non-U.S.
licensed satellites and that they benefit
from much of the same oversight and
regulation by the Commission as the
U.S. licensed satellites. For example,
processing a petition for market access
requires evaluation of the same legal
and technical information as required of
U.S. licensed applicants. The operators
of non-U.S. licensed space stations also
benefit from the Commission’s oversight
efforts regarding all space and earth
station operations in the U.S. market,
since enforcement of Commission rules
and policies in connection with all
operators—whether licensed by the
United States or otherwise—provides a
fair and safe environment for all
participants in the U.S. marketplace.
Likewise, the Commission’s
adjudication, rulemaking, and
international coordination efforts
benefit all U.S. marketplace participants
by evaluating and minimizing the risks
of radiofrequency interference,
increasing the number of participants in
the U.S. satellite market, opening up
additional frequency bands for use by
satellite services, providing a level and
uniform regime for mitigating the
danger of orbital debris, and
streamlining Commission rules that
apply to all providers of satellite
services in the United States, whether
through U.S. licensed or non-U.S.
licensed space stations.56 The active

Comments at 4 (“[Non-U.S. licensed space stations]
do not receive the benefit of United States-led
coordination negotiations, relying instead on the
country of licensure.”).

55 Inmarsat Reply Comments at 4 (“Spacecraft
maintenance, end-of-life, and orbital debris
mitigation are supervised not by the United States,
but by the administration issuing the license.”)

56 F'Y 2019 Report and Order, 34 FCC Rcd at
8212-13, paragraph 63 (citing Mitigation of Orbital
Debris in the New Space Age, IB Docket No. 18—
313, Notice of Proposed Rulemaking and Order on
Reconsideration, 33 FCC Red 11352 (2018) (84 FR
4742 (February 19, 2019)) (Orbital Debris NPRM);
Amendment of Parts 2 and 25 of the Commission’s
Rules to Facilitate the Use of Earth Stations in
Motion Communicating with Non-Geostationary
Orbit Space Stations in Frequency Bands Allocated
to the Fixed-Satellite Service, IB Docket No. 18-315,
Notice of Proposed Rulemaking, 33 FCC Rcd 11416
(2018) (83 FR 67180 (December 28, 2018)) (ESIM
NPRM); Amendment of the Commission’s Policies
and Rules for Processing Applications in the Direct
Broadcast Satellite Service, IB Docket No. 06—160,
Second Notice of Proposed Rulemaking, 33 FCC
Red 11303 (2018) 84 FR 2126 (February 6, 2019);
Amendment of Parts 2 and 25 of the Commission’s
Rules to Facilitate the Use of Earth Stations in
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participation of operators of non-U.S.
licensed space stations in these
adjudications and rulemakings—either
individually or through involvement in
industry trade organizations—
demonstrates that they recognize
benefits from Commission action to
their operations within the U.S. market,
since they would not participate in such
proceedings if they held no possibility
of benefit to them.57 Thus, the
significant benefits to non-U.S. licensed
satellites with market access support
including them in regulatory fees.

17. In the FY 2019 FNPRM, we also
sought comment on whether assessing
non-U.S. licensed space stations would
promote regulatory parity among space
station operators.58 U.S. licensees argue
that the current fee system is inequitable
and encourages companies to simply
move overseas to evade fees and
oversight.5? Non-U.S. licensed satellite
operators respond by contending that
imposing regulatory fees on non-U.S.
licensed satellites would place those
entities at a competitive disadvantage.6°
Non-U.S. licensed satellite operators are
already paying regulatory fees in their
own jurisdictions and, they assert, our
regulatory fees would be a duplicative
fee.61 Operators of non-U.S. licensed
space stations also contend that

Motion Communicating with Geostationary Orbit
Space Stations in Frequency Bands Allocated to the
Fixed Satellite Service, IB Docket No 17-95, Report
and Order and Further Notice of Proposed
Rulemaking, 32 FCC Rcd 9327 (2018) (84 FR 53630
(October 8, 2019) and 84 FR 5654 (February 22,
2019)); Further Streamlining Part 25 Rules
Governing Satellite Services, IB Docket No. 18-314,
Notice of Proposed Rulemaking, 33 FCC Rcd 11502
(2018) (84 FR 638 (January 31, 2019)) (Part 25
Further Streamlining NPRM); Streamlining
Licensing Procedures for Small Satellites, IB Docket
No. 18-86, Notice of Proposed Rulemaking 33 FCC
Rcd 4152 (2018) (83 FR 24064 (May 24, 2018));
Update to Parts 2 and 25 Concerning Non-
Geostationary, Fixed-Satellite Service Systems and
Related Matters, IB Docket No. 16—408, Report and
Order and Further Notice of Proposed Rulemaking,
32 FCC Red 7809 (2017) (82 FR 59972 (December
18, 2017) and 82 FR 52869 (November 15, 2017));
Amendment of Parts 2 and 25 of the Commission’s
Rules to Facilitate the Use of Earth Stations in
Motion Communicating with Geostationary Orbit
Space Stations in Frequency Bands Allocated to the
Fixed-Satellite Service, IB Docket No. 17-95, Notice
of Proposed Rulemaking, 32 FCC Rcd 4239 (2017)
(82 FR 27652 (June 16, 2017)).

57 Market access recipients filed comments in
nearly all of the Commission’s recent satellite
rulemaking proceedings. See, e.g., Comments of
WorldVu Satellites Limited d/b/a OneWeb, SES
Americom and Eutelsat in Orbital Debris NPRM,
(filings made Apr. 5, 2019); ESIM NPRM (filings
made Feb. 11, 2019) and Part 25 Further
Streamlining NPRM (filings made Mar. 18, 2019).

58 F'Y 2019 Report and Order, 34 FCC Rcd at
8212-13, paragraph 63.

597J.S. Satellite Licensees Comments at 2.

60 WorldVu Satellites Limited d/b/a OneWeb
(OneWeb) Comments at 1-4; Kepler Reply
Comments at 4.

61 Eutelsat Comments at 2, 7; Telesat Reply
Comments at 3—4.

imposing regulatory fees will negatively
impact U.S. consumers because smaller
foreign operators will bypass the U.S.
market and the increased costs will be
passed on to U.S. consumers.52
Imposing such a fee, they argue, would
jeopardize the United States’ position in
the global satellite market and other
jurisdictions could also now impose
similar charges on U.S. licensed
satellites.63

18. We agree with the comments of
U.S. licensed space station operators—
who express more concern about fee
inequity in the United States than the
prospect of new or increased fees in
other markets—that entities receiving
U.S. market access, through either a
space station or earth station
authorization, should be subject to the
same satellite regulatory fees as those
assessed on U.S. licensed space station
systems.54 Indeed, we are not convinced
by the parade of horribles cited by non-
U.S. licensed satellite operators as they
offer insufficient evidence to support
their claims.

19. Non-U.S. licensed satellite
operators also argue that an assessment
of fees conflicts with international trade
agreements under the WTO Agreement
on Basic Telecommunications
Services.? Eutelsat and Telesat contend
that under the Commission’s DISCO II
decision, the Commission rejected the
idea of issuing a separate license for
non-U.S. licensed space stations.¢ In
response, SpaceX asserts that spreading
the regulatory costs evenly across U.S.
and non-U.S. licensed space station
operators instead of imposing the entire
cost on U.S. space station licensees is
fully consistent with the DISCO II

620neWeb Comments at 7-8 & Reply Comments
at 6; Myriota Comments at 3—4; Kepler Reply
Comments at 4-5; Telesat Reply Comments at 4.

63 OneWeb Comments at 7-8 & Reply Comments
at 4-5; Myriota Comments at 3—4; Eutelsat
Comments at 6-8; Telesat Reply Comments at 5;
Inmarsat Reply Comments at 4; Kepler Reply
Comments at 4.

647.S. Satellite Licensees Comments at 6—7.
SpaceX proposes that earth station operators that
received U.S. market access prior to August 27,
2019, the release date of the FY 2019 Report and
Order, would be exempt from such regulatory fees
under this proposal. SpaceX Comments at 2—3.

65 Telesat Comments at 12 & Reply Comments at
5; Kepler Reply Comments at 3; Inmarsat Reply
Comments at 4-5. AT&T disagrees that this
assessment of fees would be precluded by
international agreements. AT&T Reply Comments at
5—6; OneWeb Reply Comments at 7-8.

66 Eutelsat Comments at 2, 7, citing DISCO II at
24174, paragraph 188; Telesat Reply Comments at
6. OneWeb also argues that our proposal would
violate DISCO II because it would put non-U.S.
licensed satellite operators at a disadvantage.
OneWeb Comments at 2. We disagree, as discussed
above, because the U.S. licensed satellite operators
competing against non-U.S. licensed operators, are
disadvantaged due to the imposition of regulatory
fees on the U.S. licensed operators.

decision.®” We find that our actions are
consistent with the DISCO II decision
because we are treating non-U.S.
licensed space station operators the
same as U.S. licensed space station
operators in assessing regulatory fees.

20. Non-U.S. licensed space station
operators argue that it would be unfair
now to assess regulatory fees on non-
U.S. licensed space stations accessing
the U.S. market because they have relied
on a prior finding that regulatory fees
for space stations were to be assessed on
only those stations licensed by the
United States and that they have made
business plans based on this long-
standing prior finding.68 Licensees have
no vested right to an unchanged
regulatory framework.59 This is as true
for market access grantees as it is for
licensees, since both are subject to the
Commission’s regulatory framework
while providing service in the United
States. Moreover, each year the
Commission engages in a proceeding
seeking comment on its proposed fees
for the year and frequently makes
adjustments to the regulatory scheme to
reflect changes in fact and law. For the
reasons stated herein, we have
concluded that non-U.S. licensed space
stations accessing the U.S. market
should be subject to assessment of
regulatory fees under section 9.70

21. Including non-U.S. licensed space
stations in the Commission’s assessment
of regulatory fees is important to
fulfilling Congress’s mandate that the
Commission recover the costs associated
with its activities, since market access
by non-U.S. licensed space stations has
become a significant portion of the
satellite services regulated by the
Commission and exemption of non-U.S.
licensed space stations places the
burden of regulatory fees—which are
designed to defray the costs of
Commission regulatory activities (which
we undertake to serve the overall
interests of the public, including all
parties engaged in the communications
marketplace)—solely on the shoulders

67 SpaceX Reply Comments at 8—9.

68 Godles April 22 Ex Parte at 3.

69 Improving Public Safety Communications in
the 800 Mhz Band, 21 FCC Rcd 678, 682 (2006);
Motient Communications Inc., 19 FCC Rcd 13086,
13093 (2004), citing Amendment of Part 1 of
Commission’s Rules—Competitive Bidding
Procedures, Order on Reconsideration of the Third
Report and Order, Fifth Report and Order, and
Fourth Further Notice of Proposed Rule Making, 15
FCC Rcd 15293, 15306 paragraph 22 (2000) (65 FR
52323 (August 29, 2000) and 65 FR 52401 (August
29, 2000)).

70 Gongress mandates that the Commission
recover as an offsetting collection its fiscal year
appropriation and prescribes the mechanism to do
so. Congress has prescribed that regulatees bear the
FTE burden associated with the Commission’s work
in respect to a given set of regulatees.
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of U.S. licensees, either directly or
indirectly.”* We find that this is not
sustainable, since the ability to gain the
same benefits of Commission activities
without being assessed regulatory fees
presents an incentive for space station
operators, even U.S.-based companies,
to elect to be licensed by a foreign
administration in order to still have
access to the U.S. market, but without
being assessed regulatory fees. In
summary, we conclude that assessing
the same regulatory fees on non-U.S.
licensed space stations with market
access as we assess on U.S. licensed
space stations will better reflect the
benefits received by these operators
through the Commission’s adjudicatory,
enforcement, regulatory, and
international coordination activities.
Moreover, it will promote regulatory
parity and fairness among space station
operators by evenly distributing the
regulatory cost recovery.

22. In the interest of equity and to
eliminate regulatory arbitrage, we
further conclude that regulatory fees for
non-U.S. licensed space stations should
be contributed regardless of the method
by which the space station obtains U.S.
market access. In addition to receiving
U.S. market access directly through a
petition for declaratory ruling, a non-
U.S. licensed space station operator may
also receive market access by being
added as a point of communication in
an earth station license application. In
either case, the Commission’s review of
the space station market access request
is the same. The earth station
application may be filed by the non-U.S.
licensed operator, one of its
subsidiaries, or an independent third
party. Currently, neither the earth
station licensee nor the non-U.S.
satellite operator with market access
through that earth station pays a
regulatory fee despite the benefits it
receives and the additional Commission
resources consumed by such market
access. We find that it serves the public
interest to assess regulatory fees in the
same manner against all non-U.S.
licensed satellite operators with U.S.
market access, regardless of how that
access is obtained.

71 The Commission’s prior solution in 2015 of
recategorizing four International Bureau FTEs as
indirect to avoid assessing U.S. licensed space
stations for work that directly benefited non-U.S.
licensed space stations that did not pay regulatory
fees still required U.S. licensees to bear the costs
of the non-U.S. licensed space station operators
participation in the regulatory environment; it
simply broadened the base of U.S. licensees bearing
those costs, since the costs were labeled as indirect,
and therefore borne by all FCC entities that were
assessed regulatory fees. See FY 2015 Report and
Order, 30 FCC Rcd at 10278, paragraph 24.

23. We next address the mechanisms
of assessment when non-U.S. satellite
operators gain market access through
earth stations. As of October 1, 2019,
there are approximately 25 non-U.S.
licensed space stations serving the U.S.
market through earth station licensees.
SpaceX proposes creating a new
regulatory fee category for earth station
authorizations that include a first-time
market access grant for a satellite system
to “apply the same regulatory fee
applicable to non-U.S. licensed systems
granted market access at the space
station level.”” 72 SpaceX asserts that
doing so “would eliminate an
opportunity for regulatory arbitrage
while ensuring that the Commission’s
regulatory fee structure equitably covers
satellite systems granted access to the
U.S. market regardless of the
mechanism used to achieve that end.” 73
We agree with SpaceX that assessing a
regulatory fee to cover non-U.S. licensed
space stations that gain market access
through an earth station serves the
public interest, although we assess the
space station benefiting from the market
access rather than the earth station
operator(s). Doing so will place the
responsibility with the space station
operator directly benefiting from market
access rather than one or multiple earth
stations that may be communicating
with many other satellites as well.

24. We will therefore require non-U.S.
licensed space stations that enter into
the U.S. market through earth station
authorizations to be subject to
regulatory fees similar to those space
stations receiving U.S. market access
directly through a petition for
declaratory ruling.74 Failure to pay a
regulatory fee will subject the operator
of the non-U.S. licensed space station to
statutory penalties and the
Commission’s rules governing
nonpayment.”5 In addition to other

72 SpaceX Comments at 8. Kepler argues that it
would be inequitable to assess the same regulatory
fee on a foreign satellite operator with a single earth
station. Kepler Reply Comments at 5. We note the
same argument can be made regardless of whether
the foreign operator communicating with only one
earth station does so through a petition for
declaratory ruling and an earth station license or
solely through an earth station license.

73 SpaceX Comments at 8.

74 As a general matter, a single NGSO
constellation that includes both U.S. and foreign-
licensed satellites will be treated the same as any
wholly U.S. or foreign-licensed constellation for
regulatory fee purposes.

75 Under sections 9A(c)(1) & (2) of the Act, the
Commission is required to impose a late payment
penalty of 25 percent of the unpaid regulatory fee
debt and to assess interest on the unpaid regulatory
fee (including the 25 percent penalty) until the debt
is paid in full. The Commission is also required to
pursue collection of all past due regulatory fees
(including penalty and interest) using all collection
remedies available to it under the Debt Collection

penalties, non-payment may result in
removal of the delinquent non-U.S.
space station as a point of
communication for any associated earth
station authorizations. Non-payment
may also prevent such space station to
obtain future U.S. market access or other
regulatory benefits until such matters
are resolved.”¢ This action eliminates
any regulatory arbitrage or gaming
opportunity by eliminating any
regulatory fee differences between
receiving U.S. market access directly
through a petition for declaratory ruling
or indirectly, through an earth station
license application.

25. In some cases, non-U.S. licensed
space stations that do not access earth
stations aboard aircraft (ESAA)
terminals in the United States or its
territorial waters have been identified as
a point of communication for U.S.
licensed ESAA terminals.”” To the
extent such license clearly limits U.S.
licensed ESAA terminals’ access to
these non-U.S. licensed space stations to
situations in which these terminals are
in foreign territories and/or over
international waters and the license
does not otherwise allow the non-U.S.
licensed space station access to the U.S.
market, the non-U.S. licensed space
station does not fall within the category
of a non-U.S. licensed space station
with access to the U.S. market for
regulatory fee purposes. In addition, a
non-U.S. licensed space station that
communicates with a U.S. licensed
earth station solely for tracking,
telemetry and command (TT&C)
purposes will not fall within the
category of a non-U.S. licensed space
station with access to the U.S. market
for regulatory fee purposes.”’8 The
relevant earth station license, however,
must clearly limit the non-U.S. licensed
space station’s access to TT&C
communications only. If it does not
include such a limitation, the relevant
non-U.S. licensed space station will be

Improvement Act of 1996. These remedies include
offsetting regulatory fee debt against monies owed
to the debtor by the Commission, and referral of the
debt to the United States Treasury for further
collection efforts, including centralized offset
against monies other Federal agencies may owe the
debtor. 31 U.S.C. 3701 et seq.; 31 CFR part 901; 47
CFR 1.1901. The failure to timely pay regulatory
fees also subjects regulatees to the Commission’s
“red light” rule and revocation of authorizations. 47
CFR 1.1910 and 1.1164(f).

76 See 47 U.S.C. 159A(c)(3) (dismissal of
applications or filings); id. at 159A(c)(4)
(revocations); 47 CFR 1.1164(f) (same).

77 See Letter from Karis Hastings, Counsel to SES,
to Marlene H. Dortch, Secretary, Federal
Communications Commission, at 2 (May 5, 2020).

78 See Letter from Pamela L. Meredith, Counsel to
Kongsberg Satellite Services AS, to Marlene H.
Dortch, Secretary, Federal Communications
Commission, at 1-2 (May 5, 2020).
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subject to regulatory fees. Accordingly,
non-U.S. licensed space station
operators may notify the Commission by
July 15, 2020, as discussed below, to
certify that their access is solely for
TT&C and identify the relevant earth
station licenses for any needed express
condition that the relevant non-U.S.
licensed space station is identified a
point of communication for TT&C
purposes only.”? Otherwise, they will be
assessed regulatory fees.

26. We understand that non-U.S.
licensed satellite operators have not
always been conscientious in the past
about advising the Commission when
they have ceased to provide service to
the U.S. from a particular satellite. To
provide a clear deadline for operators to
correct the record and afford the
International Bureau and the Office of
Managing Director an opportunity to
create a definitive list of market access
grants from which to develop the final
fee amounts, non-U.S. licensed space
station operators with U.S. market
access may notify the Commission by
July 15, 2020 whether they want to
relinquish that market access.8°
Operators that relinquish their U.S.
market access will not be assessed
regulatory fees this year. Accordingly,
for FY 2020 we will require regulatory
fees to be paid by those non-U.S.
licensed space stations that have U.S.
market access after July 15, 2020.81 We
instruct the International Bureau, when
it receives a notice of surrender of
market access by the operator of a non-
U.S. licensed space station, to remove
the space station as a point of
communication in all earth station
licenses, regardless of whether the earth
station licensee itself requests removal
of the non-U.S. licensed space station as
a point of communication.82 We do this

79 We note that an earth station authorization
allowing any other kind of data acquisition by a
non-U.S. licensed space station will be considered
to have access to the U.S. market and will be subject
to the regulatory fees.

80 Such a voluntary surrender of market access
can be made through existing procedures for
surrender of grants of market access or removal of
anon-U.S. licensed space station as a point of
communications in an earth station license.

81'We note that after FY 2020 it is the
responsibility of a non-U.S. licensed space station
with U.S. market access to inform the Commission
(International Bureau) by September 30th before the
new fiscal year begins that it is relinquishing its
U.S. market access; failing timely notification, the
non-U.S. licensed station will be assessed
regulatory fees for the ensuing fiscal year. For
example, in FY 2021, a non-U.S. licensed space
station with U.S. market access must inform the
Commission (International Bureau) by September
30, 2020 that it wishes to relinquish its market
access or it will be charged the FY 2021 regulatory
fee in September 2021.

82 The International Bureau will include notice of
such surrenders in its routine weekly Public

so that a non-U.S. licensed space station
operator would not be prejudiced by
non-action of a third-party earth station
licensee.

27. Accordingly, we will issue an
invoice for the annual space station
regulatory fee to the non-U.S. licensed
space station operator of record listed
on the Schedule S filed in connection
with a grant of a petition for declaratory
ruling to access the U.S. market, or with
an earth station application to add the
non-U.S. licensed space station as a
point of communication, as of July 16,
2020.83 To facilitate administration of
regulatory fees, we require that all non-
U.S. licensed space station operators
with such market access to obtain an
FCC Registration Number by August 1,
2020.84 Further, we remind non-U.S.
licensed space station operators who do
not pay the regulatory fees in a timely
fashion that they will be in violation of
our regulatory fee rules and, while being
subject to other regulatory fee
enforcement consequences, may be
unable to obtain future U.S. market
access until such matters are resolved.?°
To reiterate, this fee will be assessed on
any non-U.S. licensed space station that
has been granted market access through
existing earth stations licensees as of
July 16, 2020.86

28. We also conclude that we should
reallocate four International Bureau
indirect FTEs as direct to account for
our decision to assess regulatory fees on
non-U.S. licensed space stations. The
Commission previously recategorized
four International Bureau FTEs as
indirect to avoid assessing U.S. licensed
space stations for work that directly
involved non-U.S. licensed space
stations that did not pay regulatory
fees.87 We find that it is appropriate to
make this adjustment to account for our
decision to assess regulatory fees on
non-U.S. licensed space stations and the

Notices of Actions Taken for satellite space and
earth stations.

83In some cases, a single GSO satellite with
access to the U.S. market may be operated by more
than one entity, as reflected in the terms of the
license or market access grant. In such cases, the
satellite operators should notify OMD which
operator/FRN is the contact for the space station
regulatory fee purposes and that operator/FRN will
be billed. If no notification is received, OMD will
assign one party as the FRN contact for billing
purposes.

84 https://apps.fcc.gov/coresWeb/publicHome.do.

85 See 47 U.S.C. 159(a).

86 For FY 2021 and subsequent years, the date of
assessment will be October 1, which is the standard
date of assessment for space and earth stations.

87 FY 2015 Report and Order, 30 FCC Red at
10278, paragraph 24. At the time, the Commission
stated that the number of market access requests by
these entities can vary; however, four FTEs was
appropriate to be reallocated as indirect in
calculating benefit to International Bureau fee
payors at the time. See id. paragraph 24, and n. 94.

section 9 requirement that the
Commission set regulatory fees to
“reflect the full-time equivalent number
of employees within the bureaus and
offices of the Commission adjusted to
take into account factors that are
reasonably related to the benefits
provided to the payor of the fee by the
Commission’s activities.” 88 We
accordingly add four FTEs to the
satellite regulatory fee category as direct
FTEs to account for the work that was
allocated as indirect previously. We
note, however, that we add back these
four FTEs only to correct the total
number of direct FTEs in the
International Bureau for regulatory fee
purposes. The apportionment of fees
among International Bureau regulatees
is calculated based on the factors
reasonably related to the benefits
provided to the payors of the fee, as
discussed below.

29. Finally, we find that subjecting
non-U.S. licensed space stations with
U.S. market access to the space station
regulatory fees is an amendment as
defined in section 9(d) of the Act.89
Such an amendment must be submitted
to Congress at least 90 days before it
becomes effective pursuant to section
9A(b)(2).90

B. Apportionment of Fees Among
International Bureau Regulatees

30. The Commission has previously
determined over the course of several
orders that a significant number of FTEs
in the International Bureau do work that
should be considered indirect for
regulatory fee purposes and set the
number of direct FTEs at 24.91 The

8847 U.S.C. 159(d).

89 Id.

9047 U.S.C. 159A(b)(2).

91In FY 2013, the Commission proposed that all
Satellite Division FTEs working on issues involving
regulatees, 25 FTEs, be considered direct FTEs for
determining the regulatory fees for space stations
and earth stations. FY 2013 NPRM, 28 FCC Rcd at
7800, paragraphs 22—-23. The Commission further
proposed that two FTEs from the
Telecommunications and Analysis Division be
allocated as direct FTEs for regulatory fee purposes.
Id. at 7802, paragraph 27. The Commission also
proposed that the Global Strategy and Negotiation
Division would be considered indirect because their
activities benefit the Commission as a whole and
are not specifically focused on International Bureau
regulatees. Id. at 7802—803, paragraph 28. The
Commission adopted the proposal, but revised the
number of direct International Bureau FTEs to 28.
Assessment and Collection of FY 2013 Regulatory
Fees, Report and Order, 28 FGC Red 12351, 12355—
56, paragraph 14 (78 FR 52433 (August 23, 2013))
(FY 2013 Report and Order). Then, in 2015, the
Commission further reduced the number of direct
FTEs in the International Bureau to 24 due to the
number of International Bureau FTEs in the
Satellite Division working on non-U.S. licensed
space station market access requests. FY 2015
Report and Order, 30 FCC Rcd at 10278, paragraph
24.
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International Bureau fees are divided
into a satellite category (with
subcategories of GSO space stations,
NGSO space stations, and earth stations)
and an international bearer circuits
category (consisting of submarine cable
systems in one subcategory and
terrestrial and satellite international
facilities in another). In the FY 2019
Report and Order, the Commission
explained that we currently allocate
17.1 of the 24 International Bureau FTEs
to the satellite category and 6.9 to the
international bearer circuits category.92
Including the 4 FTEs that were
previously considered indirect because
of their work with non-U.S. licensed
space stations as discussed above brings
those totals to 21.1 FTEs assigned to the
satellite category and 6.9 to the
international bearer circuit category.

31. In the FY 2019 FNPRM, we sought
comment on whether we should adjust
the apportionment among fee categories
within the International Bureau.?3 In
response, the International Bureau
undertook a review of its work, staffing,
and distribution of responsibilities
benefiting its fee payers, division by
division and between the
Telecommunications and Analysis
Division and the Satellite Division.
Based on this review, we find that
adjusting the FTE allocation for the
international bearer circuit category to 8
FTEs rather than 6.9 FTEs would better
reflect the direct FTE work in the
International Bureau that benefits the
fee payors in the international bearer
circuit category. This action brings the
FTEs for the satellite category to 20 and
the total number of direct FTEs for the
International Bureau to 28.

32. We are not persuaded by the
Submarine Cable Coalition’s assertion
that two FTEs from the
Telecommunications and Analysis
Division are sufficient for international
bearer circuit regulation.?* As we
explained in the FY 2015 Report and
Order, two FTEs do not take into
account all the work provided for this
industry by the International Bureau.95
Currently, almost all of the work of the
Telecommunications and Analysis
Division, as well as some of the work by
the Office of the Bureau Chief, benefits
international telecommunications

92 FY 2019 Report and Order, 34 FCC Rcd at 8197,

paragraph 20.

93 ]d. at 8214, paragraph 67.

94 Submarine Cable Coalition Comments at 3—4.
The Commission initially indicated the number of
FTEs was two in 2013. FY 2013 NPRM, 28 FCC Rcd
at 7802, paragraph 27.

95 FY 2015 Report and Order, 30 FCC Rcd 10273,
paragraph 12.

service providers including submarine
cable operators.96

33. The Submarine Cable Coalition
also argues that the number of FTEs in
the International Bureau was not
appropriately reduced when the Office
of Economics and Analytics was created
and the reassignment of staff led to
decreases in the direct FTEs in the
Media, Wireline Competition, and
Wireless Telecommunication Bureaus.9”
None of the 24 FTEs from the
International Bureau identified as direct
for regulatory fee purposes, however,
were moved to the Office of Economics
and Analytics. Therefore, the number of
direct FTEs in the International Bureau
was not reduced due to the creation of
the Office of Economics and Analytics.
Accordingly, we reject these arguments.
In the FY 2019 Report and Order we
recognized that the increase to fees for
International Bureau regulatees was not
trivial when we rejected similar
arguments and explained that such an
increase was consistent with previous
FTE shifts we have made as well as the
statute.98

34. GSO and NGSO Space Stations
Apportionment. In the FY 2019 FNPRM,
we sought comment on adjustments to
the allocation of FTEs among GSO and
NGSO space and earth station
operators.?® The FY 2019 annual
regulatory fee per unit for Space
Stations (Geostationary Orbit) is
$159,625, and the comparable fee per
unit for Space Stations (Non-
Geostationary Orbit) is $154,875.100

35. In response, SES Americom,
Intelsat, EchoStar, and Hughes
(collectively, the GSO Satellite
Operators), request that the Commission
rebalance the cost allocations between
GSO and NGSO space stations to
address perceived unfairness in the
current balance and because the current
balance purportedly does not align with
underlying costs.101 The GSO Satellite
Operators observe that, for FY 2019, the
expected regulatory fee revenue from
GSO satellite operators was
$15,643,250, which is more than 14

96 One exception is the work in the
Telecommunications and Analysis Division on
foreign ownership issues under section 310 of the
Communications Act, 47 U.S.C. 310, which benefits
domestic common carrier wireless providers by
facilitating foreign investment in wireless carriers.

97 Submarine Cable Coalition Comments at 4-5.

98 F'Y 2019 Report and Order, 34 FCC Rcd at 8195,
paragraphs 15-18.

99 Id. at 8214, paragraph 67 (citing Letter from
Jennifer A. Manner, Senior Vice President, EchoStar
Satellite Operating Corporation and Hughes
Network Systems, LLC, to Marlene H. Dortch,
Secretary, FCC, MD Docket No. 19-105, Attachment
at 1 (filed Aug. 8, 2019) (EchoStar August 8 Ex Parte
Letter)).

10047 CFR 1.1156(a).

101 GSO Satellite Operators Comments at 1-2.

times the expected $1,084,125
regulatory fee revenue for NGSO
satellite operators.102 This imbalance in
regulatory fee revenue results from the
large disparity in number of units
between GSO space stations (98) and
NGSO space stations (7),193 even though
under a single NGSO license hundreds,
or thousands, of satellites can be
operated while counting as a single unit
for regulatory fee purposes, whereas
only one satellite can be operated per
GSO space station regulatory fee unit.104
36. We agree with the GSO Satellite
Operators that the significantly larger
amount of regulatory fee payments by
GSO operators cannot be attributed to
them benefiting more from the
Commission’s regulatory activities. We
instead allocate 80% of space station
fees to Space Stations (Geostationary
Orbit) and 20% to Space Stations (Non-
Geostationary Orbit). We consider three
factors that reflect the benefits of
Commission oversight to GSO and
NGSO operators: The number of
applications processed (that is, the
benefits of adjudication), the number of
changes made to the Commission’s rules
(that is, the benefit of rulemaking), and
the number of FTEs working on
oversight for each category of operators.
37. First, using the data compiled
from the International Bureau Filing
System, we looked at the applications
received and processed by the
International Bureau for each of the
most recent three years (that is, 2017—
2019).195 The breakdown shows that
GSO applications accounted for 79%
(108/136) of applications disposed in
2019 and 79% (124/157) of applications
received in 2019. For 2018, the GSO
share is 75% (88/117) disposed and
84% (77/92) received. For 2017, the
GSO share is 84% (122/146) disposed
and 77% (128/167) received. Thus, the

102]d. at 2 (citing FY 2019 Report and Order, 34
FCC Rcd at 8223-24, Appendix B).

103 Tt may also arise from the fact that the
Commission does not assess regulatory fees on
licenses that do not have operational satellites
associated with them. Thus, even though there may
be an increase in NGSO licensing in recent years,
there would not be an increase in regulatory fees
if those licensed systems had not yet launched and
operated satellites.

104 See, e.g., Space Exploration Holdings, LLC,
Application for Approval for Orbital Deployment
and Operating Authority for the SpaceX NGSO
Satellite System, IBFS File Nos. SAT-LOA-
20161115-00118, SAT-LOA-20170726—-00110, 33
FCC Rcd 3391 (2018).

105 The application counts include applications
from U.S. and non-U.S. space station operators for
new systems, requests for modification or
amendment, and requests for special temporary
authority. By reporting the data as part of this
proceeding, we address the request of the Satellite
Industry Association to provide additional factual
detail on fee decisions. Satellite Industry
Association Comments at 17.
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total number of applications received
and disposed of in this three-year period
continues to support a significantly
greater allocation of adjudication
benefits to GSO than NGSO systems in
the range of 75% to 84%.

38. Second, using compiled data for
the last three years on the number of
Commission-level items originating
from the Satellite Division of the
International Bureau, we considered
each items’ relative precedential value
to GSO and NGSO operators.106 The list
consists of 6 items during 2017-2019,107
of which 3 held more benefit for GSOs
and 3 held more benefit for NGSOs.108
Accordingly, the data presented
suggests that there was approximately
the same rulemaking benefit to GSO
operators as to NGSO operators. We
note, however, that, quantifying only
the most recent rulemaking activities
does not take into account any
continued benefits derived from older
rulemakings. Some of those continued
benefits are received through the efforts
of adjudication and administration of
the rules adopted in those rulemakings.
Accordingly, we find that attributing a
value to rulemaking activities directly is
a somewhat subjective exercise and
lacks precision.

39. Third, we considered whether we
could examine FTE activities directly,
but there has been no change in the
number of FTEs attributable to satellite

106 We limited our review to Commission-level
items because of their greater precedential value
and because they include rulemaking proceedings
that affect the industry as a whole, rather than a
particular entity.

107 Notices of Proposed Rulemakings that resulted
in the adoption of an Order within the same three-
year period were not included since inclusion
could result in double-counting of an eventual
benefit.

108 The following proceedings primarily benefit
GSO systems: (1) Amendment of the Commission’s
Policies and Rules for Processing Applications in
the Direct Broadcast Satellite Service, Second
Report & Order, IB Docket No. 06160 (rel. Sep. 27,
2019); (2) Further Streamlining Part 25 Rules
Governing Satellite Services, Notice of Proposed
Rulemaking, 33 FCC Rcd 11502 (2018); and (3)
Facilitating the Communications of Earth Stations
in Motion with Non-Geostationary Orbit Space
Stations, Report and Order and Further Notice of
Proposed Rulemaking, 33 FCC Red 9327 (84 FR
53630 (October 8, 2019) and 84 FR 5654 (February
22, 2019)) (2018). The following rulemaking
proceedings primarily benefit NGSO systems: (1)
Mitigation of Orbital Debris in the New Space Age,
Notice of Proposed Rulemaking, 33 FCC Rcd 11352
(2019); (2) Streamlining Licensing Procedures for
Small Satellites, Report and Order, 34 FCC Rcd
13077 (2019); (3) Facilitating the Communications
of Earth Stations in Motion with Non-Geostationary
Orbit Space Stations, Notice of Proposed
Rulemaking, 33 FCC Rcd 11416 (83 FR 67180
(December 28, 2018)) (2018). One of the six items,
Mitigation of Orbital Debris in the New Space Age,
could be seen as benefitting both GSOs and NGSOs,
but since the item largely addresses mitigation of
debris resulting from new space operations in
NGSOs, it was counted as benefitting NGSO more.

regulatory activities in the International
Bureau from previous years and the
International Bureau does not separate
FTEs by work done on GSO versus
NGSO matters.109 Indeed, a single FTE
may work on authorizations and
rulemakings that benefit both categories
of satellite operations. Because we are
unable to assess benefits based on a
clearly identifiable division of work by
assigned FTEs, we must estimate the
relative percentage of FTEs that are
attributable to benefitting either GSO or
NGSO systems based on the factors
above.

40. We recognize the considerable
challenge of assigning a precise number
to the apportionment of regulatory fees
between GSO and NGSO space stations.
Taking all of the foregoing factors and
data into consideration we conclude,
however, that the GSO/NGSO ratio
should be adjusted to reflect that GSO
space stations derived roughly 75-84%
of the benefit from the Commission’s
adjudicatory efforts. Given that our
consideration of FTE activities did not
yield a clearly identifiable division
between GSO and NGSO, and because it
is difficult to be precise in quantifying
benefits of rulemaking activities, we
believe a number in the middle of the
75-84% range is appropriate. We are
also mindful that the number of NGSO
units for which regulatory fees are
assessed is small, so selection of a
number at the bottom end of the 75—
84% range would result in a much
greater change in the regulatory fee
assessed. We find that selecting a
number in the middle of the 75-84%
range best reflects the other factors
considered in our re-balancing and
imposes a balanced burden in that range
on all space station operators, including
the smaller number of NGSO system
operators. Accordingly, for FY 2020,
GSO and NGSO space stations will be
allocated 80% and 20% of the space
station fees, respectively.

41. Earth Station and Space Station
Apportionment. Although the FY 2019
FNPRM did not propose adjusting the
allocation within the satellite category
for earth station regulatory fees, certain
satellite operators asked that we review
such apportionment 110 and suggested
that we implement different earth
station subcategories for regulatory fee
purposes.t11

109 Similarly, the International Bureau also does
not separate FTEs by work done on U.S. licensed
versus non-U.S. licensed space stations. Most
regulatory activities benefit all space stations,
whether U.S. licensed or not.

110 GSO Satellite Operators Comments, at 4; SIA
Comments at 9.

111 GSO Satellite Operators Comments at 4.

42. We decline to adopt any changes
at this time. We find that there is
insufficient evidence in the record to
increase the apportionment of fees paid
by earth station licensees. GSO Satellite
Operators state that earth station
licensees collectively are responsible for
$1,402,500 in total regulatory fees,
which is less than one-eleventh of the
regulatory fees paid by GSO space
station licensees.?12 Although the GSO
Satellite Operators claim that this
proportion is out of synch with actual
relative costs,113 they do not provide
any data to support this claim, or
propose an appropriate apportionment
of fees between earth and space stations.
In support of their claim, GSO Satellite
Operators point solely to a pair of
proceedings focused on Earth Stations
in Motion (ESIMs).114 Although earth
station licensees do benefit from these
proceedings, we also find that the
proceedings are of equal, if not more,
benefit to space station licensees, which
would gain access to additional
frequency bands in which to sell
transponder capacity for mobility
services and increased streamlining of
their regulatory environment.
Accordingly, the record does not
support an increase of the
apportionment of fees paid by earth
station licensees at this time.

43. We also find that the record does
not support implementing different
classes of earth stations for regulatory
fee purposes or increasing earth station
regulatory fees. GSO Satellite Operators
suggest that blanket-licensed earth
station licensees involving multiple
antennas under a single authorization
should pay higher fees than other earth
station licensees because blanket-
licensed earth station licensees require
more regulatory oversight.115 The GSO
Satellite Operators, however, provide no
factual support for the proposition other
than a conclusory statement. GSO
Satellite Operators instead observe that
the fee schedule originally adopted by
Congress differentiated between
blanket-licensed earth stations and
stand-alone antennas.116 But the prior
statutory differentiation pertained to
application fees, not regulatory fees—

112 Id‘

113 Id'

114 ]d. (citing Amendment of Parts 2 and 25 of the
Commission’s Rules to Facilitate the Use of Earth
Stations in Motion Communicating with
Geostationary Orbit Space Stations in Frequency
Bands Allocated to the Fixed-Satellite Service,
Notice of Proposed Rulemaking, 32 FCC Rcd 4239
(2017); Facilitating the Communications of Earth
Stations in Motion with Non-Geostationary Orbit
Space Stations, Notice of Proposed Rulemaking, 33
FCC Rcd 11416 (2018).

115 GSO Satellite Operators Comments at 4.

116 Id. at 4-5.
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i.e., it was not tied to the statutory
factors that bind us in setting regulatory
fees.117 Accordingly, we find no basis in
the record to support an increase in
regulatory fees for earth station licenses
or to support the creation of a separate,
higher regulatory fee for blanket-
licensed earth stations.

C. Regulatory Fees Paid by VHF
Broadcasters

44. In the FY 2018 Report and Order,
we adopted a new methodology for
assessment of broadcast television
regulatory fees, finding that the service
contour-based population method more
accurately reflects the actual market
served by full-power television stations
for purposes of assessing regulatory fees
than the DMA-based methodology we
previously employed.118 We also said
that we would phase in implementation
of the new methodology in two years,
using a transitional fee structure for FY
2019 fees and the new methodology for
assessment of FY 2020 fees.119

45. In the FY 2019 FNPRM, we sought
comment on whether we should adjust
population counts for the new
methodology to address a signal
limitation issue raised by commenters to
the FY 2019 NPRM.120 Specifically,
those commenters argued that VHF
channels should have lower regulatory
fees because the predicted contour
distance does not adequately account
for all of the possible effects on the VHF
station signal, such as environmental
noise issues, the result of which may
limit the signal and the population
reached. Thus, they argued, the
population count is overstated for VHF
stations and should be adjusted
downward accordingly.12?

46. Commenters reiterate and amplify
the signal limitation concern. NAB
explains that following the digital
transition, some VHF channels
encountered environmental noise that
affected the reliability of those
broadcasters’ signals.122 As a
compensatory measure, some VHF
stations have increased their power

117 The GSO Satellite Operators cite section
159(g) of Title 47 of the United States Code in
support, which was repealed in 2018. GSO Satellite
Operators Comments at 5 n.12. Section 159(g) was
entitled “Application of Application Fees”” and
addressed the separate issue of FCC filing fees, not
regulatory fees.

118 Assessment and Collection of Regulatory Fees
for Fiscal Year 2018, Report and Order and Order,
33 FCC Rcd 8497, 8501-8502, paragraphs 13—15
(2018) (83 FR 47079, paragraphs 13—15 (September
18, 2018)) (FY 2018 Report and Order).

119 Id‘

120 FY 2019 Report and Order, 34 FCC Rcd at
8214-15, paragraph 68 and FY 2019 NPRM (84 FR
26234 (June 5, 2019)).

121]d.

122NAB Comments at 2.

levels, resulting in an increase in the
theoretical, but not the actual,
population served and higher regulatory
fees under the new methodology.123
PMCM TV argues that we should assess
VHF stations, and especially low band
VHEF stations, a significantly lower
regulatory fee.124¢ Maranatha
Broadcasting proposes that we average
the fee amounts assessed to the
commercial full power UHF stations in
a given market and apply the average
UHF fee as the fee to be assessed VHF
stations in the same market.125
Maranatha Broadcasting argues that the
population methodology does not
properly account for “‘the inherent
technical inferiority of the VHF signal in
the digital broadcast world,” and that
VHF stations should not be charged
more than UHF stations in the same
market.126

47. We decline to categorically lower
regulatory fees for VHF stations to
account for signal limitations.
Inconsistencies in the reports of low-
VHF reception issues have led the
Media Bureau to conclude that there is
nothing inherent in VHF transmission
that creates signal deficiencies but that
environmental noise issues can affect
reception in certain areas and situations.
And although we agree that
environmental noise blockages affecting
signal strength and reception exist, they
do not exist across the board. The
impact of signal disruptions, to the
extent they exist, varies widely from
service area to service area and does not
lend itself to an across-the-board rule.
However, we do agree with NAB and
propose to take into account the
licensed power increases that go beyond
the maximum allowed for VHF stations.
Therefore, we will assess the fees for
those VHF stations that are licensed
with a power level that exceeds the
maximum based on the maximum
power level specified for channels 2—6
in § 73.622(f)(6) and for channels 7-13
in § 73.622(f)(7).

123 NAB Comments at 3—4; NAB suggests a
station’s original DTV contour is a more accurate
reflection of a VHF station’s actual coverage and
population reach. See also Maranatha Broadcasting
Comments at 1-4.

124 PMCM Comments at 4. PMCM TV and
Maranatha Broadcasting observe that the
advertising revenues for TV are based on the DMA
where the station is located, because that is where
most of the audience is, and not on the population
outside the DMA that may also be able to reach the
station. PMCM TV Comments at 4; Maranatha
Broadcasting Comments at 5.

125 Maranatha Broadcasting Comments at 6-7. See
also Letter from Barry Fisher, President, Maranatha
Broadcasting Company, Inc., to Marlene H. Dortch,
Secretary, FCC, MD Docket No. 19-105, (filed May
1, 2020).

126 Maranatha Broadcasting Comments at 7.

IV. Final Regulatory Flexibility
Analysis

1. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA),127 an Initial Regulatory
Flexibility Analysis (IRFA) was
included in the FY 2019 Further Notice
of Proposed Rulemaking.128 The
Commission sought written public
comment on these proposals including
comment on the IRFA. This Final
Regulatory Flexibility Analysis (FRFA)
conforms to the IRFA.129

A. Need for, and Objectives of, the
Report and Order

2. In this Report and Order, the
Commission assesses for the first time a
regulatory fee on non-U.S. licensed
space stations with United States market
access, by including those non-U.S.
licensed space stations in the current
regulatory fee categories for GSO and
NGSO space stations. This fee is
assessed regardless of whether the
foreign satellite operator obtains the
market access through a declaratory
ruling or through an earth station
applicant as a point of communication.
In either case, the Commission’s review
of the space station market access
request is the same. The earth station
application may be filed by the foreign
operator, one of its subsidiaries, or an
independent third party. Currently, the
regulatory fee paid by an earth station
licensee that has secured market access
for a foreign satellite operator is the
same as the fee paid by any other earth
station licensee in its class, despite the
additional Commission resources
consumed by such market access
requests. For these reasons, and because
it is inequitable and anticompetitive for
U.S. licensed space stations to pay
regulatory fees while non-U.S. licensed
space stations with U.S. market access
do not, the Commission assesses its
existing GSO and NGSO regulatory fee
categories on non-U.S. licensed space
stations that have access to the United
States market, either through a petition
for market access or through an earth
station.

B. Summary of the Significant Issues
Raised by the Public Comments in
Response to the IRFA

3. None.

1275 U.S.C. 603. The RFA, 5 U.S.C. 601-612 has
been amended by the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBREFA), Public
Law 104-121, Title II, 110 Stat. 847 (1996).

128 Assessment and Collection of Regulatory Fees
for Fiscal Year 2019, Report and Order and Further
Notice of Proposed Rulemaking, 34 FCC Rcd 8189
(2019) (FY 2019 FNPRM).

1295 U.S.C. 604.
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C. Response to Comments by the Chief
Counsel for Advocacy of the Small
Business Administration

4. Pursuant to the Small Business Jobs
Act of 2010, which amended the RFA,
the Commission is required to respond
to any comments filed by the Chief
Counsel for Advocacy of the Small
Business Administration (SBA), and to
provide a detailed statement of any
change made to the proposed rules as a
result of those comments. In this section
respond specifically to any comment
filed by Chief Counsel of SBA. The
Chief Counsel did not file any
comments in response to the proposed
rules in the Further Notice of Proposed
Rulemaking in this proceeding

D. Description and Estimate of the
Number of Small Entities To Which the
Rules Will Apply

5. The RFA directs agencies to
provide a description of, and where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules and policies, if
adopted.130 The RFA generally defines
the term ‘““small entity” as having the
same meaning as the terms ‘“‘small
business,” “small organization,” and
“small governmental jurisdiction.” 131
In addition, the term ‘‘small business”
has the same meaning as the term
“small business concern” under the
Small Business Act.132 A ““small
business concern’ is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the SBA.133 Nationwide,
there are a total of approximately 27.9
million small businesses, according to
the SBA.134

6. Small Businesses, Small
Organizations, Small Governmental
Jurisdictions. Our actions, over time,
may affect small entities that are not
easily categorized at present. We
therefore describe here, at the outset,
three broad groups of small entities that
could be directly affected herein.135

1305 U.S.C. 603(b)(3).

1315 U.S.C. 601(6).

1325 U.S.C. 601(3) (incorporating by reference the
definition of “small-business concern” in the Small
Business Act, 15 U.S.C. 632). Pursuant to 5 U.S.C.
601(3), the statutory definition of a small business
applies “‘unless an agency, after consultation with
the Office of Advocacy of the Small Business
Administration and after opportunity for public
comment, establishes one or more definitions of
such term which are appropriate to the activities of
the agency and publishes such definition(s) in the
Federal Register.”

13315 U.S.C. 632.

134 See SBA, Office of Advocacy, “Frequently
Asked Questions,” https://www.sba.gov/sites/
default/files/advocacy/SB-FAQ-2016_WEB.pdyf.

135 See 5 U.S.C. 601(3)—(6).

First, while there are industry specific
size standards for small businesses that
are used in the regulatory flexibility
analysis, according to data from the
SBA’s Office of Advocacy, in general a
small business is an independent
business having fewer than 500
employees.136 These types of small
businesses represent 99.9% of all
businesses in the United States which
translates to 28.8 million businesses.137

7. Next, the type of small entity
described as a “small organization” is
generally “any not-for-profit enterprise
which is independently owned and
operated and is not dominant in its
field.” 138 Nationwide, as of August
2016, there were approximately 356,494
small organizations based on
registration and tax data filed by
nonprofits with the Internal Revenue
Service (IRS).139

8. Finally, the small entity described
as a “small governmental jurisdiction”
is defined generally as ““governments of
cities, counties, towns, townships,
villages, school districts, or special
districts, with a population of less than
fifty thousand.” 140 U.S. Census Bureau
data from the 2012 Census of
Governments 141 indicate that there
were 90,056 local governmental
jurisdictions consisting of general
purpose governments and special

136 See SBA, Office of Advocacy, “Frequently
Asked Questions, Question 1—What is a small
business?” https://www.sba.gov/sites/default/files/
advocacy/SB-FAQ-2016_WEB.pdf (June 2016).

137 See SBA, Office of Advocacy, “Frequently
Asked Questions, Question 2—How many small
businesses are there in the U.S.?” https://
www.sba.gov/sites/default/files/advocacy/SB-FAQ-
2016_WEB.pdf (June 2016).

1385 U.S.C. 601(4).

139 Data from the Urban Institute, National Center
for Charitable Statistics (NCCS) reporting on
nonprofit organizations registered with the IRS was
used to estimate the number of small organizations.
Reports generated using the NCCS online database
indicated that as of August 2016 there were 356,494
registered nonprofits with total revenues of less
than $100,000. Of this number, 326,897 entities
filed tax returns with 65,113 registered nonprofits
reporting total revenues of $50,000 or less on the
IRS Form 990-N for Small Exempt Organizations
and 261,784 nonprofits reporting total revenues of
$100,000 or less on some other version of the IRS
Form 990 within 24 months of the August 2016 data
release date. See http://nccs.urban.org/sites/all/
nccs-archive/html//tablewiz/tw.php where the
report showing this data can be generated by
selecting the following data fields: Report: “The
Number and Finances of All Registered 501(c)
Nonprofits”’; Show: ‘“Registered Nonprofits”; By:
“Total Revenue Level (years 1995, Aug to 2016,
Aug)”; and For: “2016, Aug” then selecting “Show
Results.”

1405 U.S.C. 601(5).

141 See 13 U.S.C. 161. The Census of Government
is conducted every five (5) years compiling data for
years ending with “2” and “7”. See also Program
Description Census of Government https://
factfinder.census.gov/faces/affhelp/jsf/pages/
metadata.xhtml?lang=en&type=programé&id=
program.en.COG#.

purpose governments in the United
States.’42 Of this number there were 37,
132 General purpose governments
(county,'#3 municipal and town or
township 144) with populations of less
than 50,000 and 12,184 Special purpose
governments (independent school
districts 145 and special districts 146)
with populations of less than 50,000.
The 2012 U.S. Census Bureau data for
most types of governments in the local
government category show that the
majority of these governments have
populations of less than 50,000.147
Based on this data we estimate that at
least 49,316 local government
jurisdictions fall in the category of
“small governmental jurisdictions.” 148

142 See U.S. Census Bureau, 2012 Census of
Governments, Local Governments by Type and
State: 2012—United States—States, https://
factfinder.census.gov/bkmk/table/1.0/en/COG/
2012/ORG02.US01. Local governmental
jurisdictions are classified in two categories—
General purpose governments (county, municipal
and town or township) and Special purpose
governments (special districts and independent
school districts).

143 See U.S. Census Bureau, 2012 Census of
Governments, County Governments by Population-
Size Group and State: 2012—United States—States.
https://factfinder.census.gov/bkmk/table/1.0/en/
COG/2012/ORG06.US01. There were 2,114 county
governments with populations less than 50,000.

144 See U.S. Census Bureau, 2012 Census of
Governments, Subcounty General-Purpose
Governments by Population-Size Group and State:
2012—United States—States. https://
factfinder.census.gov/bkmk/table/1.0/en/COG/
2012/ORG07.US01. There were 18,811 municipal
and 16,207 town and township governments with
populations less than 50,000.

145 See U.S. Census Bureau, 2012 Census of
Governments, Elementary and Secondary School
Systems by Enrollment-Size Group and State:
2012—United States—States. https://
factfinder.census.gov/bkmk/table/1.0/en/COG/
2012/ORG11.US01. There were 12,184 independent
school districts with enrollment populations less
than 50,000.

146 See U.S. Census Bureau, 2012 Census of
Governments, Special District Governments by
Function and State: 2012—United States—States.
https://factfinder.census.gov/bkmk/table/1.0/en/
COG/2012/ORG09.US01. The U.S. Census Bureau
data did not provide a population breakout for
special district governments.

147 See U.S. Census Bureau, 2012 Census of
Governments, County Governments by Population-
Size Group and State: 2012—United States—States.
https://factfinder.census.gov/bkmk/table/1.0/en/
COG/2012/ORG06.US01; Subcounty General-
Purpose Governments by Population-Size Group
and State: 2012—United States—States—https://
factfinder.census.gov/bkmk/table/1.0/en/COG/
2012/ORG07.US01; and Elementary and Secondary
School Systems by Enrollment-Size Group and
State: 2012—United States—States. https://
factfinder.census.gov/bkmk/table/1.0/en/COG/
2012/ORG11.US01. While U.S. Census Bureau data
did not provide a population breakout for special
district governments, if the population of less than
50,000 for this category of local government is
consistent with the other types of local governments
the majority of the 38, 266 special district
governments have populations of less than 50,000.

148 Id‘
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https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG11.US01
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG11.US01
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG11.US01
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG07.US01
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG07.US01
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG07.US01
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG11.US01
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG11.US01
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG11.US01
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG06.US01
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG06.US01
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG09.US01
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG09.US01
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG06.US01
https://factfinder.census.gov/bkmk/table/1.0/en/COG/2012/ORG06.US01
http://nccs.urban.org/sites/all/nccs-archive/html//tablewiz/tw.php
http://nccs.urban.org/sites/all/nccs-archive/html//tablewiz/tw.php
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Governmental entities are, however,
exempt from application fees.149

9. All Other Telecommunications. The
“All Other Telecommunications”
category is comprised of establishments
primarily engaged in providing
specialized telecommunications
services, such as satellite tracking,
communications telemetry, and radar
station operation.159 This industry also
includes establishments primarily
engaged in providing satellite terminal
stations and associated facilities
connected with one or more terrestrial
systems and capable of transmitting
telecommunications to, and receiving
telecommunications from, satellite
systems.151 Establishments providing
internet services or voice over internet
protocol (VoIP) services via client-
supplied telecommunications
connections are also included in this
industry.152 The SBA has developed a
small business size standard for All
Other Telecommunications, which
consists of all such firms with annual
receipts of $35 million or less.153 For
this category, U.S. Census Bureau data
for 2012 shows that there were 1,442
firms that operated for the entire
year.154 Of those firms, a total of 1,400
had annual receipts less than $25
million and 15 firms had annual
receipts of $25 million to $49,
999,999.155 Thus, the Commaission
estimates that the majority of “All Other
Telecommunications” firms potentially
affected by our action can be considered
small.

E. Description of Projected Reporting,
Recordkeeping and Other Compliance
Requirements

10. This Report and Order does not
adopt any new reporting, recordkeeping,
or other compliance requirements.

F. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

11. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
approach, which may include the

14947 U.S.C. 158(d)(1)(A).

150 See U.S. Census Bureau, 2017 NAICS
Definitions, NAICS Code “517919 All Other
Telecommunications”, https://www.census.gov/cgi-
bin/sssd/naics/naicsrch?input=517919&search=
2017+NAICS+Search&search=2017.

151 Id

152 Id

153 See 13 CFR 121.201, NAICS code 517919.

1547J.S. Census Bureau, 2012 Economic Census of
the United States, Table EC1251SSSZ74,
Information: Subject Series—Estab and Firm Size:
Receipts Size of Firms for the United States: 2012,
NAICS code 517919, https://factfinder.census.gov/
bkmk/table/1.0/en/ECN/2012_US/51SSSZ4//
naics~517919.

155 Id.

following four alternatives, among
others: (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.156

12. This Report and Order does not
adopt any new reporting requirements.
Therefore, no adverse economic impact
on small entities will be sustained based
on reporting requirements. In keeping
with the requirements of the Regulatory
Flexibility Act, we have considered
certain alternative means of mitigating
the effects of fee increases to a particular
industry segment. For example, The
Commission’s annual de minimis
threshold of $1,000, replaced last year
with a new section 9(e)(2) annual
regulatory fee exemption of $1,000, will
reduce burdens on small entities with
annual regulatory fees that total $1,000
or less. Also, regulatees may also seek
waivers or other relief on the basis of
financial hardship. See 47 CFR 1.1166.

G. Federal Rules That May Duplicate,
Overlap, or Conflict

13. None.
V. Ordering Clauses

14. Accordingly, it is ordered that,
pursuant to the authority found in
sections 4(i) and (j), 9, 9A, and 303(r) of
the Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 154(j), 159,
159A, and 303(r), this Report and Order
is hereby adopted.

15. It is further ordered that the
Report and Order shall be effective 30
days after publication in the Federal
Register.

16. It is further ordered that the
amendment adopted in section IIT A
shall be effective 90 days after notice to
Congress, pursuant to section 159A(b) of
the Communications Act of 1934, as
amended, 47 U.S.C. 159A(b),

17. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Report and Order, including the
Final Regulatory Flexibility Analysis in
this document, to Congress and the
Government Accountability Office
pursuant to 5 U.S.C. 801(a)(1)(A).

156 5 U.S.C. 603(c)(1)-(c)(4).

Federal Communications Commission.
Cecilia Sigmund,

Federal Register Liaison Officer.

[FR Doc. 2020-11348 Filed 6-19-20; 8:45 am]|
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300
[Docket No. 200528—-0149]
RIN 0648-BH59

International Fisheries; Eastern Pacific
Tuna Fisheries; Western and Central
Pacific Fisheries for Highly Migratory
Species; Area of Overlap Between the
Convention Areas of the Inter-
American Tropical Tuna Commission
and the Western and Central Pacific
Fisheries Commission

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: Under authority of the
Western and Central Pacific Fisheries
Convention Implementation Act
(WCPFCIA) and the Tuna Conventions
Act, NMFS issues this final rule that
revises the management regime for U.S.
fishing vessels that target tunas and
other highly migratory fish species
(HMS) in the area of overlapping
jurisdiction in the Pacific Ocean
between the Inter-American Tropical
Tuna Commission (IATTC) and the
Commission for the Conservation and
Management of Highly Migratory Fish
Stocks in the Western and Central
Pacific Ocean (WCPFC). The rule
applies all regulations implementing
IATTC resolutions in the area of
overlapping jurisdiction and some
regulations implementing WCPFC
provisions. NMFS is undertaking this
action based on an evaluation of the
management regime in the area of
overlapping jurisdiction, in order to
satisfy the obligations of the United
States as a member of the IATTC and
the WCPFC, pursuant to the authority of
the Western and Central Pacific
Fisheries Convention Implementation
Act (WCPFCIA) and the Tuna
Conventions Act.

DATES: This rule is effective on July 22,
2020, except for 50 CFR 300.218, which
is delayed. NOAA will publish a
document in the Federal Register
announcing the effective date.


https://www.census.gov/cgi-bin/sssd/naics/naicsrch?input=517919&search=2017+NAICS+Search&search=2017
https://www.census.gov/cgi-bin/sssd/naics/naicsrch?input=517919&search=2017+NAICS+Search&search=2017
https://www.census.gov/cgi-bin/sssd/naics/naicsrch?input=517919&search=2017+NAICS+Search&search=2017
https://factfinder.census.gov/bkmk/table/1.0/en/ECN/2012_US/51SSSZ4//naics~517919
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ADDRESSES: Copies of supporting
documents prepared for this final rule,
including the regulatory impact review
(RIR) and the environmental assessment
(EA), as well as the proposed rule (84
FR 60040; November 7, 2019), are
available via the Federal e-rulemaking
Portal, at www.regulations.gov (search
for Docket ID NOAA-NMFS-2018—
0049). Those documents are also
available from NMFS at the following
address: Michael D. Tosatto, Regional
Administrator, NMFS, Pacific Islands
Regional Office (PIRO), 1845 Wasp
Blvd., Building 176, Honolulu, HI
96818.

A final regulatory flexibility analysis
(FRFA) prepared under authority of the
Regulatory Flexibility Act is included in
the Classification section of the
SUPPLEMENTARY INFORMATION section of
this document.

Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in this rule may
be submitted to PIRO at the address
listed above, by email to OIRA_
Submission@omb.eop.gov, or by fax to
(202) 395-5806.

FOR FURTHER INFORMATION CONTACT: Rini
Ghosh, NMFS PIRO, 808-725-5033.

SUPPLEMENTARY INFORMATION:

Background

On June 12, 2018, NMFS published an
advance notice of proposed rulemaking
in the Federal Register (83 FR 27305)
seeking public input about whether it
should change the management regime
for fishing vessels that target tunas and
other HMS in the area of overlapping
jurisdiction in the Pacific Ocean
between the IATTC and the WCPFC. On
November 7, 2019, NMFS published a
proposed rule in the Federal Register
(84 FR 60040) proposing to revise that
management regime. The proposed rule
was open for public comment until
November 22, 2019.

This final rule is issued under the
authority of the WCPFCIA (16 U.S.C.
6901 et seq.) and the Tuna Conventions
Act (16 U.S.C. 951 et seq.). The United
States is a member of both IATTC and
WCPFC. NMFS implements decisions of
WCPFC under the authority of the
WCPFCIA and decisions of IATTC
under the authority of the Tuna
Conventions Act. The convention areas
for the IATTC (IATTC Area) and
WCPFC (WCPFC Area) overlap in the
Pacific Ocean waters within an area
bounded by 50° S latitude, 4° S latitude,
150° W longitude, and 130° W longitude
(“overlap area”).

This final rule changes management
of the overlap area in accordance with

WCPFC and IATTC decisions (described
below) regarding the overlap area.
Specifically, this final rule changes
management of the overlap area so that
all NMFS regulations implementing
IATTC resolutions apply in the overlap
area. NMFS regulations implementing
WCPFC conservation and management
measures that place limits or restrictions
on catch, fishing effort, and bycatch
mitigation no longer apply in the
overlap area, except that existing
WCPFC regulations prohibiting
transshipments at sea from or to purse
seine vessels continue to apply. A few
regulations implementing WCPFC
conservation and management
measures, will continue to apply in the
overlap area for the reasons described
below, in the section that follows Table
1.

The WCPFC and IATTC decisions
addressing the overlap area (IATTC
Recommendation C-12-11, “IATTC—
WCPFC Overlap Area,” and the WCPFC
decision documented in “Summary
Report of the Ninth Regular Session of
the Commission for the Conservation
and Management of Highly Migratory
Fish Stocks in the Western and Central
Pacific Ocean,” Manila, Philippines, 2—
6 December, 2012, paragraph 80,
hereafter “WCPFC-IATTC joint decision
on the overlap area”), broadly indicate
that a member of both commissions,
such as the United States, may decide
and notify both commissions which
commission’s conservation and
management measures it intends to
apply.

In the proposed rule, NMFS proposed
that regulations implementing WCPFC
measures that control fishing activity,
such as purse seine fishing restrictions,
longline fishing restrictions, and
bycatch mitigation measures would no
longer apply in the overlap area, and
that WCPFC management measures
related to monitoring, control, and
surveillance (MCS) would continue to
apply. NMFS stated in the proposed
rule that it currently implements, and
would continue to implement, the MCS
measures pursuant to its obligations
under the Convention on the
Conservation and Management of
Highly Migratory Fish Stocks in the
Western and Central Pacific Ocean
(WCPF Convention).

As described in more detail in the
Comments and Responses section
below, NMFS received comments on the
proposed rule expressing concern
regarding continued application of
WCPFC MCS management measures in
the overlap area. In particular, U.S.
purse seine industry representatives
indicated that the requirement for
vessels to carry WCPFC observers in the

overlap area is unnecessary and would
make fishing in the overlap area more
logistically complicated and unduly
burdensome than if the rule did not
continue to apply that requirement in
the overlap area. If this requirement
continues to apply, vessels would
continue to need to carry two observers
(an IATTC observer and a WCPFC
observer) or carry a cross-endorsed
observer ! when fishing the overlap area.

NMF'S has reexamined the proposed
rule and believes the following
regulations, proposed to be maintained
in the overlap area in the proposed rule,
need not apply in the overlap area for
the United States to fulfill its obligations
under the WCPF Convention:

e Transshipment observer
requirements (50 CFR 300.215(b) and
(d));

e general requirements to carry
WCPFC observers (50 CFR 300.215(c)(1)
and (2));

¢ transshipping, bunkering, and net
sharing requirements (50 CFR
300.216(b)(2)—(3) and (c));

¢ transshipment reporting
requirements (50 CFR 300.218(b) and
(d));

e discard reporting requirements (50
CFR 300.218(e));

¢ net sharing reporting requirements
(50 CFR 300.218(f));

e daily purse seine fishing effort
reports (50 CFR 300.218(g)); and

e purse seine observer coverage (50
CFR 300.223(e)).

Therefore, this final rule removes the
above WCPFC regulations, in addition
to those WCPFC regulations identified
in the proposed rule, from application
in the overlap area.

Under this final rule, a few other
WCPFC regulations continue to apply in
the overlap area, as explained in more
detail below in the section describing
the action.

The preamble to the proposed rule
provides additional information on all
relevant IATTC and WCPFC regulations,
including additional information on the
regulations that previously applied in
the overlap area and the development of
the proposed rule, which is not repeated
here.

The Action

This final rule changes the definition
of “IATTC Convention Area” at 50 CFR
300.21 to include the overlap area with
respect to all the regulations at 50 CFR
part 300, subpart C, with the effect that

1 A cross-endorsed observer is an observer that is
“cross-endorsed”” pursuant to a Memorandum of
Cooperation between the WCPFC and the IATTC
that specifies a process to allow the observer to
meet the observer requirements of both
organizations.


mailto:OIRA_Submission@omb.eop.gov
mailto:OIRA_Submission@omb.eop.gov
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all regulations at 50 CFR part 300,
subpart C, now apply in the overlap area
(except in cases where particular
regulations apply to more specific areas
within the IATTC Area). The
requirements under the Marine Mammal
Protection Act and the Agreement on
the International Dolphin Conservation
Program (AIDCP), including observer
requirements at 50 CFR 216.24(e),
which already applied in the overlap
area, continue to apply under the final
rule. Table 1, below, lists the specific
regulations, including citations,
implementing WCPFC management
measures and IATTC management
measures that apply in the overlap area
under the final rule. A detailed
description of these regulations is
provided in the proposed rule preamble
and below.

In addition to those IATTC
regulations described in the proposed
rule, this final rule will apply several
newly implemented IATTC regulations
in the overlap area. Subsequent to
publication of the proposed rule, NMFS
published a final rule that expands the
requirement for vessel owners to obtain
International Maritime Organization
(IMO) numbers to include smaller U.S.
vessels fishing for tuna and tuna-like
species in the IATTC Area and relaxes

the restrictions on retention of
incidental catch by purse seine vessels
(84 FR 70040; December 20, 2019;
corrected in 85 FR 8198; February 13,
2020). Under that final rule, all purse
seine vessels are required to release all
billfish, ray (except mobulid ray),
dorado, and other fish species, except
tuna, tuna-like species, and fish retained
for consumption aboard the vessel. That
final rule became generally effective on
January 21, 2020; however, new or
revised requirements related to
collection of information, including the
new IMO number requirements, are not
yet in effect. The regulations
implementing this rule are found at 50
CFR part 300, subpart C, and are
applicable in the overlap area.2

Under this final rule, the following
regulations at 50 CFR part 300, subpart
O, which implement WCPFC
conservation and management
measures, no longer apply in the
overlap area: 3

¢ Transshipment observer
requirements (50 CFR 300.215(b) and
(d));

e general requirements to carry
WCPFC observers (50 CFR 300.215(c)(1)
and (c)(2));

e transshipping, bunkering, and net
sharing requirements (50 CFR
300.216(b)(2)—(3) and (c));

e purse seine fishing effort limits (50
CFR 200.223(a));

e purse seine fish aggregating device
(FAD) restrictions (50 CFR 300.223(b));

e purse seine catch retention
requirements (50 CFR 300.223(d));

e purse seine observer coverage (50
CFR 300.223(e));

e purse seine sea turtle bycatch
mitigation requirements (50 CFR
300.223(f));

e whale shark bycatch mitigation
requirements (50 CFR 300.223(g)—(h));

¢ longline bigeye tuna catch limits
(50 CFR 300.224(a));

¢ oceanic whitetip and silky shark
interaction mitigation (50 CFR 300.226);
and

e reporting requirements that are
associated with the regulations listed
above that would no longer apply in the
overlap area (transshipment reporting
requirements at 50 CFR 300.218(b) and
(d); discard reporting requirements at 50
CFR 300.218(e); net sharing reporting
requirements at 50 CFR 300.218(f); daily
purse seine fishing effort reports at 50
CFR 300.218(g), and whale shark
reporting requirements at 50 CFR
300.218(h))

Table 1 shows the regulations that
apply and no longer apply in the
overlap area under the final rule.

TABLE 1—TABLE OF REGULATIONS UNDER THE FINAL RULE

Regulations implementing WPCFC decisions

Regulations implementing IATTC decisions

50 CFR 300 subpart O

Applies in overlap area
under final rule?

50 CFR 300 subpart C or 50 CFR 216

Applies in overlap area
under final rule?

Changed from
proposed rule

§300.223(a) Purse seine fishing ef- | No
fort limits.
§300.223(b) Purse seine fish aggre- | No
gating devices (FADs).
§300.223(d) Purse seine catch re- | No
tention.
§300.223(f) Purse seine sea turtle | No
mitigation.
§300.223(g)—(h) Purse seine whale | No
shark mitigation.
§300.224 Longline fishing restric- | No
tions.
§300.226 Oceanic whitetip shark | No
and silky shark.

No comparable requirements ........... N/A e,
No comparable requirements ........... N/A e
No comparable requirements ........... N/A e,
No comparable requirements ........... N/A e,

No comparable requirements
No comparable requirements

No comparable requirements ...........

2NMFS published a proposed rule on January 24,
2020 (85 FR 4250), to implement provisions in
IATTC Resolutions C-19-01 (‘“Amendment to
Resolution C-18-05 on the Collection and Analysis
of Data on Fish Aggregating Devices (FADs)”), C—
19-05 (““Amendment to the Resolution C-16-06
Conservation Measures for Shark Species, with

purse seine vessels.
release.
strictions for purse seine vessels.

§300.25(a) Longline tuna catch limits

§300.27(e)—(f) Silky shark restrictions.
§300.25(b) Use of tender vessels

to data buoys.

species on purse seine vessels.

ments for purse seine vessels.

vessels.

Special Emphasis on the Silky Sharks
(Carcharhinus Falciformis), for the Years 2020-
2021”), and C-18-07 (‘‘Resolution on Improving
Observer Safety At Sea: Emergency Action Plan”),
and AIDCP Resolution A-18-03 (““On Improving
Observer Safety At Sea: Emergency Action Plan”).

§300.25(e) Purse seine closures ....................
§300.28 Purse seine FAD restrictions ............
§300.27(a) Tuna retention requirements for
§300.27(c) Purse seine sea turtle handling and
§300.27(g)—(h) Purse seine whale shark re-

§300.27(d) Oceanic whitetip shark restrictions;

§300.25(f) Restrictions on fishing in proximity

§300.25(g) Pacific bluefin tuna catch limits ....
§300.27(b) Release requirements for non-tuna

§300.27(i)—(j) Mobulid ray restrictions ............
§300.27(k) Shark handling and release require-

§300.27(l) Shark line prohibition for longline

e [ YES No.
e | YES e No.
YES oo No.
YES i No.
YeS oo No.
e | YES e No.
YeS oo No.
e | YES No (though not included

in description of pro-

posed rule).
YES it No.
e | YES s No.
YES i No.
No.
No.
YES it No

3 This list includes those regulations that NMFS
proposed removing from application in the overlap
area under the proposed rule, as well as the
additional regulations described above that were
not included in the proposed rule.
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TABLE 1—TABLE OF REGULATIONS UNDER THE FINAL RULE—Continued

Regulations implementing WPCFC decisions

Regulations implementing IATTC decisions

50 CFR 300 subpart O

Applies in overlap area
under final rule?

50 CFR 300 subpart C or 50 CFR 216

§300.212 WCPFC vessel permit en- | Yes ........cccceeee.
dorsements.

§300.213 Vessel information re- | Yes ...,
quirements for fishing in foreign
exclusive economic zones (EEZs).

§300.214 Compliance with Laws of | Yes ......c...........
Other Nations.

§300.215(c)(3), (c)(4), and (c)(5) | YeS .coveverrennnns

Accommodating observers.

§300.215(b), (c)(1), (c)(2), and (d) | No
Observers and Transshipment ob-
servers.

§300.216(b)(1) Purse seine trans-
shipment at sea.

§300.216(b)(2)—(3) and (c) Trans- | No
shipping, bunkering and net shar-
ing.

§300.217 Vessel identification ......... Yes wcoovriveiens

§300.218 Reporting and record- | Yes** ..............
keeping requirements.

§300.219 Vessel monitoring system | Yes ..................

§300.221 Facilitation of enforcement | Yes ..................

and inspection.
§300.223(e) Purse seine observer | No
coverage.
No comparable requirements ...........

§216.24(e) Purse seine observers*

ments.

ments.

§216.24(e) Purse seine observers *

phins, etc.)*.

§300.22(b) IATTC vessel register requirements

No comparable requirements ..........cc.cccceenuene

No comparable requirements ..........cc.ccccevnene

No comparable requirements ..........c.cccccceennes

§300.25(c) Purse seine transshipment require-

No comparable requirements ..........cc.cccceenene

§300.22(b)(3)(ii) IMO numbers ........c..ccccuennen.
§300.22 Recordkeeping and reporting require-

§300.26 Vessel Monitoring System ...............
No comparable requirements ..........c.ccccceenees

§216.24 Requirements for U.S. purse seine
vessels fishing under the requirements of the
AIDCP (e.g., vessel and operator permit re-
quirements, requirements for fishing on dol-

Applies in overlap area Changed from
under final rule? proposed rule
YES i No.
e | NIA No.
v | NFA No.
e | YBS s No.
v | NIA Yes.
YES i No.
e [ NFA e Yes.
e | YBS e No.
YES i Yes.*™
e | YBS No.
e | NFA L, No.
e | YBS e Yes.
YES i No.

*These regulations also implement provisions of the Marine Mammal Protection Act and the Agreement on the International Dolphin Conservation Program, and
are not located at 50 CFR part 300, subpart C, but instead are located at 50 CFR part 216, subpart C.
**The transshipment reporting requirements at 50 CFR 300.218(b) and (d), the discard reporting requirements at 50 CFR 300.218(e), the net sharing reporting re-
quirements at 50 CFR 300.218(f), the daily purse seine fishing effort reports at 50 CFR 300.218(g), and the whale shark reporting requirements at 50 CFR 300.218(h)
no longer apply in the overlap area. The whale shark reporting requirements were described as no longer applicable in the overlap area under the proposed rule.

However, the other requirements listed here that no longer apply in the overlap area are changes from the

proposed rule.

Note: Titles of regulation sections have been modified in some instances to include additional descriptive information.

The narrative that follows provides an
explanation of why certain WCPFC
regulations continue to apply in the
overlap area, while other WCPFC
regulations no longer apply in the
overlap area, under this final rule. The
narrative is organized into topic areas.

Recordkeeping and Reporting

The regulations at 50 CFR 300.218(a)
for catch and effort reporting continue
to apply in the overlap area under the
final rule. NMF'S is required to maintain
these provisions to fulfill its obligations
under the WCPF Convention (see Annex
III, Article 5, requiring vessel operators
to “record and report vessel position,
catch of target and non-target species,
fishing effort, and other relevant
fisheries data”).

The regulations for transshipment
reporting and notices at 50 CFR
300.218(b) and (d) apply to
transshipment of fish caught in the
WCPFC Area and transshipped
anywhere. Thus, they continue to apply
to transshipments of fish caught in the
WCPFC Area outside the overlap area
and transshipped inside the overlap
area under this final rule. However,
these regulations no longer apply to

transshipments of fish caught in the
overlap area and transshipped in the
overlap area.

The reporting requirements at 50 CFR
300.218 (e), (f), (g), and (h), regarding
purse seine discards, purse seine net
sharing, daily purse seine fishing effort,
and whale shark encirclements no
longer apply in the overlap area.

Vessel Authorizations and Information

The requirements for vessel owners
and operators to apply for and obtain
from NMFS an endorsement to fish in
the WCPFC Area (WCPFC Area
Endorsement) and to provide certain
information to NMFS if the vessel is
used for fishing in waters under the
jurisdiction of a nation other than the
United States (50 CFR 300.212 and 50
CFR 300.213) continue to apply in the
overlap area. The United States is
required by the WCPF Convention to
prohibit fishing vessels entitled to fly its
flag to fish beyond its areas of national
jurisdiction unless they have been
authorized to do so and the United
States must also “maintain a record of
fishing vessels entitled to fly its flag and
authorized to be used for fishing in the
[WCPF] Convention Area beyond its

areas of national jurisdiction” and
“ensure that all such fishing vessels are
entered in that record” (Article 24,
Paragraphs 2 and 4). Accordingly, to
continue to fulfill these requirements,
NMFS is maintaining the regulations at
50 CFR 300.212 and 300.213 in the
overlap area.

Vessel Identification

The vessel identification requirements
at 50 CFR 300.217 continue to apply in
the overlap area. The requirements
include specific vessel marking
requirements as well as requirements for
obtaining IMO numbers. NMFS must
maintain the marking requirement to
fulfill its obligations under both the
WCPF Convention (see Annex III,
Article 6, Paragraph 3, stating that
vessels must be “marked and identified
in accordance with the FAO Standard
Specifications for the Marking and
Identification of Fishing Vessels or such
alternative standard as may be adopted
by the Commission”) and the
regulations implementing the High Seas
Fishing Compliance Act (see 50 CFR
300.36). NMFS is maintaining the
requirement for obtaining IMO numbers
in the overlap area (50 CFR 300.217(c)).
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A parallel IATTC regulation (50 CFR
300.22(b)) imposes the same
requirement, so maintaining orremoving
the WCPFC regulation in the overlap
area would have no effect on vessel
owners and operators at this time. As
noted above, NMFS has published a
final rule that expands the requirement
for vessel owners to obtain IMO
numbers to include smaller U.S. vessels
fishing for tuna and tuna-like species in
the TATTC Area (84 FR 70040;
December 20, 2019; corrected in 85 FR
8198; February 13, 2020).

Observers

The majority of the requirements
implementing WCPFC conservation and
management measures regarding
observers no longer apply in the overlap
area under this final rule. However, the
requirements for accommodating
observers at 50 CFR 300.215(c)(3), (4),
and (5) continue to apply in the overlap
area, as they apply in all locations
where a WCPFC observer is on board
the vessel. The specific provisions
regarding accommodation of WCPFC
observers at 50 CFR 300.215(c) will
continue to apply in the overlap area so
there is no gap in these requirements,
which are intended for the safety and
well-being of WCPFC observers, just
because the vessel has entered the
overlap area.

Transshipment and Net Sharing

Requirements implementing the
WCPFC decisions regarding
transshipment and net sharing no longer
apply in the overlap area under this
final rule, except for the prohibition on
transshipments at sea from or to purse
seine vessels at 50 CFR 300.216(b)(1).
NMEFS is required to maintain the purse
seine transshipment prohibition to
fulfill its obligation under the WCPF
Convention (see Article 29, Paragraph 5,
stating that ““transshipment at sea by
purse seine vessels operating within the
Convention Area shall be prohibited”).
Regulations that implement IATTC
management measures for
transshipment also include prohibitions
on at-sea transshipment for purse seine
vessels (50 CFR 300.25(c)).

Vessel Monitoring System (VMS)

Regulations implementing WCPFC
VMS measures continue to apply in the
overlap area under this final rule (50
CFR 300.219). NMFS is required to
maintain the VMS provisions in order to
fulfill its obligations under the WCPF
Convention (see Article 24, Paragraph 8,
stating that “[e]ach member of the
Commission shall require its fishing
vessels that fish for highly migratory
fish stocks on the high seas in the

Convention Area to use near real-time
satellite position-fixing transmitters
while in such areas”).

NMFS implements the WCPFC VMS
requirements so that the vessel owner
and operator must continuously operate
the VMS unit at all times, except that
the VMS unit may be shut down while
the vessel is at port or otherwise not at
sea, provided that the owner and
operator follows certain steps (50 CFR
300.219(c)(3)). Thus, similar to the
requirements regarding accommodation
of WCPFC observers, these regulations
are not specific to a particular
geographic area and continue to apply
in the overlap area under this final rule.

Compliance With Laws of Other Nations

Regulations regarding compliance
with laws of other nations (50 CFR
300.214) continue to apply in the
overlap area under this final rule. NMFS
is required to maintain this provision in
order to fulfill its obligations under the
WCPF Convention (see Annex III,
Article 2, stating that vessel operators
must “comply with the applicable
national laws of each coastal State Party
to this Convention in whose jurisdiction
it enters and shall be responsible for the
compliance by the vessel and its crew
with such laws and the vessel shall be
operated in accordance with such
laws”).

Facilitation of Enforcement and
Inspection

Regulations for facilitating
enforcement and inspection (50 CFR
300.221) continue to apply in the
overlap area under this final rule. NMFS
is required to maintain the regulations
found in 50 CFR 300.221(a) in order to
fulfill its obligations under the WCPF
Convention. 50 CFR 300.221(a)(1)
requires certain documentation be
carried onboard, as required by Annex
III, Article 6, Paragraph 1 of the WCPF
Convention. This provision states that
“the authorization issued by the flag
State of the vessel and if applicable, any
license issued by a coastal State Party to
this Convention, or a duly certified copy

. . shall be carried on board the vessel
at all times and produced at the request
of an authorized enforcement official of
any member of the Commission.” 50
CFR 300.221(a)(2) requires continuous
monitoring of certain radio frequencies,
as required by Annex III, Article 6,
Paragraph 4 of the WCPF Convention,
which states that vessel operators ““shall
ensure the continuous monitoring of the
international distress and calling
frequency 2182 khz (HF) or the
international safety and calling
frequency 156.8 Mhz (channel 16, VHF—
FM) to facilitate communication with

the fisheries management, surveillance
and enforcement authorities of the
members of the Commission.” Title 50
CFR 300.221(a)(3) requires that an up-
to-date copy of the International Code of
Signals (INTERCO) is on board and
accessible at all times, as required by
Annex III, Article 6, Paragraph 5 of the
WCPF Convention. Title 50 CFR
300.221(a)(4) requires specific
provisions for facilitating the work of
WCPFC transshipment monitors, as
required by Annex III, Article 4,
Paragraph 2, which states “[t]he
operator shall allow and assist any
person authorized by the Commission or
by the member of the Commission in
whose designated port or area a
transhipment takes place to have full
access to and use of facilities and
equipment which such authorized
person may determine is necessary to
carry out his or her duties, including
full access to the bridge, fish on board
and areas which may be used to hold,
process, weigh and store fish, and full
access to the vessel’s records, including
its log and documentation for the
purpose of inspection and
photocopying. The operator shall also
allow and assist any such authorized
person to remove samples and gather
any other information required to fully
monitor the activity. The operator or
any member of the crew shall not
assault, obstruct, resist, delay, refuse
boarding to, intimidate or interfere with
any such authorized person in the
performance of such person’s duties.
Every effort should be made to ensure
that any disruption to fishing operations
is minimized during inspections of
trans[s|hipments.”

The regulations at 50 CFR 300.221(b)
set forth specific requirements regarding
boarding and inspection on the high
seas. NMFS is required by the WCPF
Convention to implement procedures
for boarding and inspection established
by the WCPFC (see Article 26,
Paragraph 3, stating that Commission
members “shall ensure that fishing
vessels flying its flag accept boarding by
duly authorized inspectors in
accordance with such procedures”). The
regulations found in § 300.221(b)
implement those WCPFC procedures
(Conservation and Management
Measure (CMM) 2006—-08, ‘“Western and
Central Pacific Fisheries Commission
Boarding and Inspection Procedures”),
and therefore, NMFS is maintaining
these provisions in the overlap area.

The regulations at 50 CFR 300.221(c)
require transiting fishing vessels to store
gear when transiting in an area they are
not authorized to fish, as required by
Annex III, Article 6, Paragraph 6 of the
WCPF Convention (‘“At all times when
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[a] vessel is navigating through an area
under the national jurisdiction of a
member of the Commission in which it
does not have a license to fish, and at
all times when the vessel is navigating
on the high seas in the Convention Area
and has not been authorized by its flag
state to fish on the high seas, all fishing
equipment on board the vessel shall be
stowed or secured in such a manner that
is not readily available to be used for
fishing”).

Comments and Responses

NMEF'S received 10 comment letters in
response to the proposed rule, several of
which included similar comments.
Below, NMFS summarizes the matters
raised in each of the individual
comment letters, grouping similar
comments together, and provides a
response to each of these matters.

Comment 1: Several commenters
expressed support for changing
management of the overlap area so that
regulations implementing IATTC
decisions rather than regulations
implementing WCPFC decisions would
apply. One commenter stated that the
IATTC rules are fairer, more
transparent, and more clearly delineated
in terms of the rules to be applied than
are the WCPFC rules, thus reducing
considerable uncertainty with respect to
potential violations. According to the
commenter, the IATTC regime
establishes a more level playing field for
the U.S. fleet when compared to other
fleets; the management measures are
more effectively monitored and
enforced to ensure that everyone is
abiding by the same rules. The
commenter also stated that for these
reasons, applying the IATTC rules to the
overlap area would benefit the U.S. tuna
purse seine fleet, which, according to
the commenter, operates at a significant
competitive disadvantage to its foreign
competitors, and has been recently
reduced in size by approximately one
quarter due to the adverse economic
conditions affecting the fleet. According
to the commenter, if adopted and
applied correctly, this proposed change
could be one important step to mitigate
these conditions and stabilize the
current situation. It would also respond
to some of the concerns of American
Samoa Governor Moliga regarding the
adverse effects of current conditions on
the economy of American Samoa.

Response: NMFS acknowledges the
comments. This final rule maintains the
regulations in the proposed rule that
apply IATTC management measures in
the overlap area.

Comment 2: Several commenters
expressed concern that the proposal to
continue the requirement for purse

seine vessels to carry WCPFC observers
on all fishing trips in the overlap area
would make fishing in the overlap area
more logistically complicated and more
expensive than if those regulations did
not continue to apply in the overlap
area. One commenter stated that more
U.S. purse seine vessels are choosing to
fish exclusively in the IATTC Area for
all or a significant part of the year,
rather than in the exclusive economic
zones (EEZs) of Pacific island parties to
the South Pacific Tuna Treaty. If the
requirement to carry a WCPFC observer
continues in the overlap area, vessels
would continue to need to carry two
observers (an IATTC observer and a
WCPFC observer) or to carry a cross-
endorsed observer when fishing in the
overlap area. Commenters stated that all
cross-endorsed observers are WCPFC
observers that receive additional
training from the IATTC to operate in
the IATTC Area and that there are no
cross-endorsed observers from the
IATTC that are similarly approved to
operate in the WCPFC Area. One
commenter stated that a vessel
departing from a port in the IATTC Area
has two options for obtaining a WCPFC
observer: (1) Fly the observer to the port
of departure, at the cost of the travel as
well as lost fishing time of a week or
more; or (2) steam to Christmas Island
or other port to pick the observer up,
again at the loss of significant fishing
time and fuel costs in excess of $20,000.
One commenter stated that it is
important to note that purse seine
vessels currently fishing exclusively in
the IATTC Area do not embark cross-
endorsed observers and thus are not
able to fish in the overlap area.
According to the commenter,
maintaining the existing observer
requirements for the overlap area would
perpetuate this inequity, run counter to
the proposed rule’s specified intent of
applying IATTC rules instead of WCPFC
rules in the overlap area, and
significantly reduce the potential
benefits of the proposed rule to the
purse seine fleet. The commenter also
stated that the EA for the proposed rule
shows that requiring cross-endorsed
observers and other WCPFC MCS
measures in the overlap area in addition
to IATTC regulations would not provide
any additional conservation benefit.
Commenters requested NMFS to
modify the proposed rule so that purse
seine vessels fishing exclusively in the
IATTC Area, including the overlap area,
not be required to carry WCPFC
observers, and be subject to only the
IATTC-related observer requirements.
One commenter stated that it
understood that this is the practice of all
others that are Contracting Parties to

both the WCPF Convention and the
Convention for the Strengthening of the
Inter-America Tropical Tuna
Commission Established by the 1949
Convention between the United States
of America and the Republic of Costa
Rica (Antigua Convention), and NMFS’
rationale for maintaining both
requirements is unclear. According to
the commenter, NMFS’ 2016 rule
regarding the overlap area did continue
to apply both WCPFC and IATTC
observer requirements for purse seine
vessels, but stated that NMFS only
continued to apply the IATTC observer
requirements at 50 CFR 300.22(b) to
fulfill U.S. obligations under the AIDCP
(2016 final rule; 81 FR 24501; April 26,
2016). The proposed rule does not
similarly identify any U.S. treaty
obligations that would be undermined
or abrogated by following the clear
intent of the WCPFC-IATTC joint
decision on the overlap area. The
commenter stated that the proposed rule
draws an unwarranted and unsupported
distinction between conservation and
management measures for fish stocks
and those for MCS purposes that runs
contrary to the decisions of both
organizations and fails to acknowledge
that all WCPFC decisions related to the
operations of fishing vessels, including
those for MCS purposes, are
implemented by binding conservation
and management measures. The
commenter stated that with respect to
the continued application of certain
WCPFC rules in the overlap area, the
concern is not with the application of
the requirements themselves. The
concern is that the continued
application of the WCPFC MCS
measures in the overlap area appears to
require vessels to carry cross-endorsed
observers, which, as noted, will
unnecessarily limit the benefits of the
proposed rule for vessels fishing
exclusively in the IATTC Area. Another
commenter stated that it did not believe
that there are issues relating to legal
obligations for carrying an observer
under either the WCPF Convention or
the Antigua Convention, since both
conventions require purse seine vessels
just to carry an observer, and do not
specify that the observer needs to be a
WCPFC observer or an IATTC observer.

Response: As stated above, NMFS has
reconsidered the specific WCPFC
observer coverage requirements for
purse seine vessels in 50 CFR
300.223(e). We agree that NMFS need
not apply the observer provisions in 50
CFR 300.223(e) in the overlap area in
order for the U.S. to fulfill its
obligations under the WCPF
Convention. Moreover, requiring both a
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WCPFC observer and an IATTC
observer, or a cross-endorsed observer,
would not provide any additional
conservation or monitoring benefit, and
may be cost-prohibitive for vessels
fishing in the IATTC Area who wish to
enter the overlap area. However, for the
reasons discussed above, the
requirements for accommodating
observers at 50 CFR 300.215(c)(3)
continue to apply in the overlap area.

In response to the comment that the
proposed rule did not identify any U.S.
treaty obligation that would be
undermined by continuing to apply
certain WCPFC regulations in the
overlap area, NMFS has identified
specific provisions of the WCPF
Convention which impose continuing
requirements upon NMFS in the overlap
area. NMFS is continuing to apply
WCPFC regulations which are necessary
to continue to fulfill its obligations
under the WCPF Convention. Please see
discussion above for a description of
these obligations.

Comment 3: One commenter objected
to NMFS’ conclusions that the proposed
rule would not have any
disproportionate economic impacts
based on vessel size, gear, or homeport
and that the rule would only bring
modest increases in compliance costs to
purse seine vessels. According to the
commenter, the purse seine observer
coverage requirements under the
proposed rule would permanently
prevent some vessels that are active on
the IATTC Regional Vessel Register
(RVR) from being able to fish in the
overlap area. The commenter stated that
since publication of the 2016 final rule,
repeated requests have been made to
NMFS to assist in getting IATTC
observers approved as cross-endorsed
observers, but there are still no IATTC
observers that are cross-endorsed
observers. In addition, the commenter
stated that the WCPFC and the Pacific
Islands Forum Fisheries Agency (FFA)
have stated that a WCPFC observer will
never be placed on board a vessel that
is not on the WCPFC Record of Fishing
Vessels. Thus, according to the
commenter, U.S. purse seine vessels
that are on the IATTC RVR but not on
the WCPFC Record of Fishing Vessels
would not be permitted to fish in the
overlap area under the proposed rule.
The commenter stated that unlike
IATTC vessels from every other nation,
and any U.S. flagged purse seine vessel
that operates in the WCPFC Area
outside of the overlap area, its vessel
would be completely excluded from
fishing in the overlap area, and suffer
the resulting disproportionate economic
impact simply because it operates from
a port in the eastern Pacific Ocean (EPO)

instead of the western and central
Pacific Ocean (WCPO).

In addition, the commenter stated, for
vessels that are on both the IATTC RVR
and the WCPFC Record of Fishing
Vessels and operate from ports in the
EPO, the requirement to carry a WCPFC
observer results in trip delays and tens
of thousands of dollars in additional
costs for every fishing trip in the overlap
area. According to the commenter, it
takes the IATTC approximately 24 hours
to assign an observer to a vessel leaving
out of a port in the EPO, but the process
to obtain a WCPFC observer that is a
cross endorsed-observer is substantially
more burdensome. The commenter
stated that it takes at least two weeks
advance notice to have a cross-endorsed
observer assigned to a vessel in the EPO,
if such as an observer is even available.
According to the commenter, once the
vessel owner notifies the FFA that a
cross-endorsed observer is needed, the
FFA begins the process of finding an
observer who is willing to travel to
South America. The vessel owner must
then pay for a round trip ticket for the
observer and obtain all required visas
for the travel, which amount to
approximately $6,000 per trip. If the
FFA cannot provide an observer willing
to travel to South America, a vessel
based out of an EPO port must travel
with an IATTC observer on board, cross
into the WCPFC Area and pick up a
WCPFC observer, and then enter the
overlap area. Such a trip takes at least
four days out of the way to get to the
closest port in the WCPFC Area, which
costs upwards of $20,000 in fuel costs,
in addition to the crew and other vessel
costs and lost fishing time.

Response: Please see the response to
Comment 2, above, regarding
application of WCPFC purse seine
observer coverage requirements in the
overlap area under this final rule. The
WCPFC observer coverage requirements
for purse seine vessels found in 50 CFR
300.223(e) no longer apply in the
overlap area under this final rule. The
analysis in the FRFA below, provides an
updated discussion of the compliance
costs of the final rule, including a
discussion of potential disproportionate
economic impacts. NMFS notes that the
requirement to carry a WCPFC observer
on U.S. purse seine vessels when in the
overlap area was not newly proposed in
the proposed rule (i.e., it was an existing
requirement). Thus, the proposed rule
would not have introduced any new
compliance costs regarding observers for
U.S. purse seine vessels when fishing in
the overlap area, and would not have
led to disproportionate economic
impacts based on vessel size, gear, or
homeport.

Comment 4: One commenter
questioned why the WCPFC is giving up
or ceding its right to determine fishing
regulations in the overlap area.

Response: Under the WCPF
Convention, the WCPFC continues to
have management competence over the
overlap area. However, the WCPFC and
IATTC decided that members of both
commissions, like the United States, can
choose whether to apply WCPFC
management measures or IATTC
management measures in the overlap
area (see WCPFC-IATTC joint decision
on the overlap area). Table 1, above,
shows the domestic regulations
implementing WCPFC decisions and
which regulations implementing IATTC
decisions that NMFS is applying in the
overlap area under this final rule.

Comment 5: One commenter stated
that the use of FADs can pose a serious
risk to young fish populations,
specifically juvenile yellowfin and
bigeye tuna. The commenter requested
that the more stringent FAD restrictions
enacted through the WCPFC-derived
regulations remain in effect and not be
replaced by regulations implementing
IATTC measures. According to the
commenter, populations of younger
yellowfin and bigeye tuna tend to
congregate near FADs much more
frequently than their adult counterparts.
The commenter stated that FADs are
believed to be effective because they
provide fish with a sense of security
from lurking predators in the open sea,
and that younger fish seek this
protection much more than adult fish.
The commenter provided information
regarding the behavioral tendencies of
fish around FADs and cited a
publication by the Pew Environment
Group. According to the commenter,
FADs place juvenile fish populations at
risk of being overfished, which can lead
to sharp declines in overall fish
populations, and place our natural
resources in jeopardy. The commenter
stated that the regulations implementing
the WCPFC 5-month FAD prohibition
period should remain in effect in the
overlap area.

Response: As stated in the EA, the
change in application in the overlap
area from the WCPFC purse seine
fishing effort limits and FAD restrictions
to the IATTC purse seine fishing
seasonal closures and FAD restrictions
could affect the fishing patterns and
practices of U.S. purse seine vessels
fishing in the overlap area, leading to
greater fishing effort in the overlap area
and possibly greater flexibility and
fishing opportunities in the WCPO as a
whole. However, when agreeing on the
joint WCPFC-IATTC decision on the
overlap area, the WCPFC and IATTC
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recognized that a member may choose to
apply the conservation and management
measures of only the WCPFC or the
IATTC. Moreover, as stated in the EA,
because many other factors contribute to
the status of the stocks (fishing activities
by non-U.S. fleets, oceanographic
conditions, etc.), and because the
overlap area is a small part of the total
area available for fishing in the Pacific
Ocean, the direct and indirect effects to
fish stocks from implementation of this
final rule is expected to be small. The
stocks of skipjack tuna, yellowfin tuna,
and bigeye tuna in the Pacific Ocean are
not currently in an overfished condition
or experiencing overfishing (except the
EPO stock of yellowfin tuna).

Comment 6: One commenter stated
that the overlap area is an important
fishing ground for the U.S. purse seine
fleet based in American Samoa, due to
the geographic proximity of the overlap
area to American Samoa. The
commenter also stated that U.S. purse
seine vessels do not have to pay access
fees for fishing on the high seas in the
overlap area, unlike the access fees
needed to fish in the EEZs of the Parties
to the Nauru Agreement, Tokelau, and
the Cook Islands. According to the
commenter, the current practice of
applying both the WCPFC and IATTC
management measures to the overlap
area is redundant and is a wasteful use
of compliance, monitoring, surveillance
and regulatory resources. Similarly, the
commenter stated, the proposed rule
seems wasteful and operationally
impractical in that it requires both
IATTC observers and WCPFC observers
or a cross-endorsed observer for fishing
in the overlap area. According to the
commenter, cross-endorsed observers
are not always available, so U.S. purse
seine vessels operating from American
Samoa may not be able to fish in the
overlap area if an IATTC observer or a
cross-endorsed observer is unavailable.
The commenter stated that the
American Samoa government is trying
to attract fishing vessels to operate out
of American Samoa so that the
canneries will have access to their
catch; locally based U.S. purse seine
vessels are critically important for the
supply of tuna to the dependent
economy. The commenter stated that
U.S. purse seine vessels need access to
the overlap area, but access would be
effectively blocked if the vessels have to
take observers from both the WCPFC
and the IATTC and such observers or
cross-endorsed observers are not
available.

Response: NMFS acknowledges the
comment. However, the term ‘“‘current
practice” in the comment is unclear to
NMFS and NMFS does not know

whether the commenter is referring to
the regulatory changes described in the
proposed rule or to regulations that
were already in effect. Table 1 above
details the regulations that were already
in effect, the regulations that go into
effect under this final rule, and the
changes from the proposed rule. Please
see the response to Comment 2, above,
regarding application of WCPFC purse
seine observer requirements in the
overlap area under this final rule. The
WCPFC observer coverage requirements
for purse seine vessels found in 50 CFR
300.223(e) no longer apply in the
overlap area under this final rule. U.S.
purse seine vessels operating from
American Samoa must comply with the
IATTC observer measures for purse
seine vessels found in 50 CFR 216.24(e)
when operating in the overlap area,
which can be satisfied by carrying either
an IATTC observer or a cross-endorsed
observer. The current list of cross-
endorsed observers includes 86
individuals (list dated September 26,
2019), all from Pacific Island countries,
and thus, they are generally more
readily available to depart from
American Samoa than are IATTC
observers.

Comment 7: A commenter stated that
there is no need to have an area of
overlap between two fishing
commissions that manage tuna.
According to the commenter, the IATTC
covers more overall territory and the
IATTC’s distribution of fishing zones is
more precise and evenly spaced. Thus,
the commenter stated, it would be more
efficient for the overlap area to be
managed by the IATTC, but questioned
what those on the U.S. west coast and
in the Pacific islands would receive in
return. According to the commenter, the
proposed rule does not seem to provide
a detailed solution to revoking territory
from the WCPFC.

Response: NMFS acknowledges the
comment. However, the matter raised by
the commenter is outside the scope of
this rulemaking. The WCPF Convention
specifies the WCPFC'’s area of
competence, which includes the overlap
area, and the Antigua Convention
specifies the IATTC’s area of
competence, which includes the overlap
area. As these boundaries are
established by international agreement,
NMEF'S has no authority to alter them.

Comment 8: A commenter stated that
there may be protocols in place between
the IATTC and the Secretariat of the
Pacific Community (and by extension
WCPFC) for sharing observer data for
vessels carrying IATTC observers in the
overlap area. The commenter requests
that NMFS consider whether any such
arrangement might be sufficient to

address the concerns expressed (by the
same commenter) regarding the need for
U.S. purse seine vessels fishing in the
overlap area to carry a cross-endorsed
observer.

Response: NMFS acknowledges the
comment. As detailed in the response to
Comment 2, above, the WCPFC purse
seine observer coverage requirements at
50 CFR 300.223(e) no longer apply in
the overlap area under this final rule.

Comment 9: One commenter
requested protection for tuna fisheries
and the areas where tuna live.

Response: NMFS acknowledges the
comment. As detailed in Table 1, above,
NMFS regulations that implement
conservation and management measures
for tuna fisheries apply in the overlap
area under this final rule.

Changes From Proposed Rule

In this final rule, several regulations
implementing WCPFC decisions, which
would have applied in the overlap area
under the proposed rule, no longer
apply in the overlap area. These
regulations are as follows:

¢ Transshipment observer
requirements (50 CFR 300.215(b) and
(d));

e general WCPFC observer coverage
requirements (50 CFR 300.215(c)(1) and
(2));

¢ transshipping, bunkering, and net
sharing regulations (50 CFR
300.216(b)(2)—(3) and (c));

e transshipment reporting
requirements (50 CFR 300.218(b) and
(d));

e discard reporting requirements at
(50 CFR 300.218(e));

¢ net sharing reporting requirements
at (50 CFR 300.218(f));

e daily purse seine fishing effort
reports (50 CFR 300.218(g)); and

e purse seine observer coverage (50
CFR 300.223(e)).

The reasons for these changes from
the proposed rule are described in
greater detail above in the Background
section.

This final rule also includes an
administrative change to the definition
of Effort Limit Area for Purse Seine, or
ELAPS, to further clarify that the
regulations at 50 CFR 300.223(a)
implementing WCPFC purse seine
fishing effort limits, no longer apply in
the overlap area, and an administrative
change to the definition of overlap area.
Based on NMFS’ reexamination of the
proposed rule, NMFS believes these
administrative changes will help clarify
the intent of the final rule.

Classification

The Assistant Administrator for
Fisheries has determined that this final
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rule is consistent with the WCPFCIA,
the Tuna Conventions Act, and other
applicable laws.

Coastal Zone Management Act (CZMA)

NMFS determined that this action is
consistent to the maximum extent
practicable with the enforceable policies
of the approved coastal management
program of American Samoa, the
Commonwealth of the Northern Mariana
Islands (CNMI), Guam, and the State of
Hawaii. NMFS submitted
determinations to Hawaii and each of
the Territories on February 7, 2019, for
review by the responsible state and
territorial agencies under section 307 of
the CZMA. The CNMI replied by letter
dated March 7, 2019, stating that based
on the information provided, it has
determined that the action will be
undertaken in a manner that is
consistent to the maximum extent
practicable with the enforceable policies
of the CNMTI’s coastal management
program. Hawaii replied by letter dated
February 15, 2019, stating that, because
the overlap area is outside of the
jurisdiction of the Hawaii Coastal Zone
Management Program’s enforceable
policies, it would not be responding to
the consistency determination. No
responses were received from Guam or
American Samoa, and thus, concurrence
with the respective consistency
determinations is presumed (15 CFR
930.41).

Executive Order 12866

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

Executive Order 13771

This final rule is considered an
Executive Order 13771 deregulatory
action.

Regulatory Flexibility Act (RFA)

A final regulatory flexibility analysis
(FRFA) was prepared as required by
section 604 of the RFA. The FRFA
incorporates the initial regulatory
flexibility analysis (IRFA) prepared for
the proposed rule. The analysis in the
IRFA is not repeated here in its entirety.
A description of the action, why it is
being considered, and the legal basis for
this action are contained above in the
SUMMARY section and this
SUPPLEMENTARY INFORMATION section of
the preamble of this final rule. The
FRFA analysis follows:

Significant Issues Raised by Public
Comments in Response to the IRFA

NMFS received one comment that
responded specifically to the IRFA.
Comment 3, above, objected to NMFS’

conclusions regarding disproportionate
economic impacts and compliance
costs. Several other comments on the
proposed rule related to NMFS’
assessment of the economic effects of
the proposed rule, and thus could be
relevant to the IRFA. See the discussion
above summarizing Comments 1, 2, 3,
and 6 and NMFS’s responses to those
comments.

Description of Small Entities to Which
the Rule Will Apply

For RFA purposes only, NMFS has
established a small business size
standard for businesses, including their
affiliates, whose primary industry is
commercial fishing (50 CFR 200.2). A
business primarily engaged in
commercial fishing (NAICS code
114111) is classified as a small business
if it is independently owned and
operated, is not dominant in its field of
operation (including its affiliates), and
has combined annual receipts not in
excess of $11 million for all its affiliated
operations worldwide.

The final rule would apply to owners
and operators of U.S. commercial
fishing vessels used to fish for HMS in
the overlap area, including longline
vessels, albacore troll vessels, and purse
seine vessels. The number of such
vessels is the number authorized to fish
in both the IATTC Area and WCPFC
Area. The numbers as of January 27,
2020, as reflected on the IATTC RVR
and the WCPFC Record of Fishing
Vessels, were 144 longline vessels, 25
albacore troll vessels, and 15 purse
seine vessels.

Based on limited financial
information about the affected fishing
fleets, and using individual vessels as
proxies for individual businesses,
NMFS believes that all of the affected
longline and albacore troll fishing
entities, and almost 85 percent of the
purse seine fishing entities, are small
entities as defined by the RFA; that is,
they are independently owned and
operated and not dominant in their
fields of operation, and have annual
receipts of no more than $11.0 million.
Within the purse seine fleet, analysis of
the average revenue, by vessel, for the
three years of 2016—-2018 (most recent
data available) reveals that average
annual revenue among vessels in the
fleet was about $9.0 million, and the 3-
year annual averages were less than the
$11 million threshold for 12 of the 15
vessels on both the RVR and the WCPFC
Record of Fishing Vessels.

Recordkeeping, Reporting, and Other
Compliance Requirements

The reporting, recordkeeping and
other compliance requirements of this

final rule are described earlier in the
preamble, as well as in the preamble to
the proposed rule. The classes of small
entities subject to the requirements and
the expected costs of complying with
the requirements are described in this
Classification section of this final rule.

As described in the Paperwork
Reduction Act (PRA) subsection below,
this final rule contains a revised
collection-of-information requirement
subject to review and approval by OMB
under the PRA.

Fulfillment of the requirements under
the final rule is not expected to require
any professional skills that affected
vessel owners and operators do not
already possess.

For longline fishing entities, although
as previously described there are about
144 such entities that are authorized to
be used for fishing in the overlap area,
there has been very little fishing activity
in the overlap area (and no longline
fishing activity at all since 2010), and
NMEFS has not identified any factors
affecting the longline fishing status quo.
The overlap area is distant from the
general areas of operation of the U.S.
longline fisheries in the Pacific Ocean.
Moreover, the longline bigeye tuna
catch limit for the WCPFC area is 3,554
metric tons (mt) per year, while the
longline bigeye tuna catch limit for the
IATTC area through 2020 is 750 mt per
year for vessel over 24 meters in overall
length. Thus, at least for large vessels
that are capable of making the trip to the
overlap area, the change in management
of the overlap area from WCPFC
regulations to IATTC regulations is not
expected to provide an increased
incentive to fish in the overlap area.
Consequently, NMFS expects the final
rule to have little or no effect in terms
of recordkeeping, reporting, or other
compliance requirements for affected
longline fishing entities.

For albacore troll fishing entities,
NMFS does expect fishing activity in
the overlap area, so affected troll fishing
entities could experience effects from
the final rule. Under the final rule, two
substantive sets of requirements that
implement conservation and
management measures for fishing
activity are newly applied to the overlap
area: The regulations to implement
IATTC conservation and management
measures that restrict fishing in
proximity to data buoys (50 CFR
300.25(f)), and the regulations to
implement IATTC conservation and
management measures prohibiting the
retention of mobulid rays (with limited
exceptions) and requiring that they be
handled and released in specified
manners (50 CFR 300.27(i)—(j)). The new
data buoy requirements could increase
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operating costs by increasing the time
spent at sea in the overlap area. For
example, the vessel operator and crew
would have to avoid interactions with
data buoys, and if the vessel or gear
becomes entangled with a data buoy
they would need to make sure to
disentangle the gear carefully, to cause
as little damage to the data buoys as
possible. As NMFS found in the
analysis in support of the 2011
rulemaking establishing these
requirements throughout the IATTC
Area, NMFS expects interactions with
data buoys to be rare (76 FR 68332;
November 4, 2011). Moreover, data from
the National Data Buoy Center (NDBC)
indicates that only one anchored data
buoy is located in the overlap area.
Since interactions with data buoys
would be unlikely to occur in the
overlap area, the compliance costs are
expected to be minor or nil. NMFS does
not expect the mobulid ray
requirements to lead to any compliance
costs for albacore troll fishing vessels,
because there is very little bycatch in
albacore troll fisheries (81 FR 50401;
August 1, 2016).

Some of the regulations implementing
WCPFC conservation and management
measures (at 50 CFR part 300, subpart
0O) no longer apply in the overlap area,
but they are replaced with comparable
regulations implementing IATTC
conservation and management measures
(at 50 CFR part 300, subpart C) that now
apply in this area. Specifically, the
IATTC prohibition against retaining
oceanic whitetip shark, implemented by
50 CFR 300.27(d)), now applies in the
overlap area. The requirements under
the regulations implementing WCPFC
conservation and management measures
and IATTC conservation and
management measures are similar, and
NMFS does not expect any substantive
change in compliance costs for albacore
troll fishing entities. The regulations
implementing WCPFC requirements for
observer coverage for transshipments at
sea, transshipping and bunkering, and
for transshipment reporting for fish
caught in the overlap area no longer
apply in the overlap area. However,
available information indicates that
albacore troll vessels have not been
transshipping in the WCPFC Area,
including the overlap area, in recent
years. There are also new requirements
of a more administrative nature that
apply in the overlap area for albacore
troll fishing entities under regulations
implementing IATTC conservation and
management measures, including
logbook reporting requirements (50 CFR
300.22(a)(1)), VMS requirements (50
CFR 300.26), and the prohibition on the

use of tender vessels (50 CFR 300.25(b)).
However, because the affected albacore
troll fishing entities are already required
to comply with these requirements
when fishing in the IATTC Area, the
application of these requirements in the
overlap area would not require
substantial changes in practices and
would not be expected to bring any
change in compliance costs.

For the purse seine fishing entities,
the removal of several regulations that
implement WCPFC conservation and
management measures for fishing
activity from the overlap area is
expected to reduce compliance costs,
but those reductions will be somewhat
offset by compliance costs associated
with the imposition of similar
regulations to implement IATTC
conservation and management measures
in the overlap area. The regulations that
are removed from the overlap area
under this final rule are the annual
limits on purse seine fishing effort and
the seasonal prohibitions on setting on
FADs (50 CFR 300.223(b)), as well as the
requirements to carry WCPFC observers
on all fishing trips (50 CFR 300.223(e)).
The IATTC-related regulations that are
now applied in the overlap area are the
seasonal closures on purse seine fishing
and purse seine FAD restrictions (50
CFR 300.28), as well as the IATTC
observer coverage requirements that
have already been in effect (50 CFR
216.24(e)). Aside from the observer
coverage requirements, the respective
purse seine measures of IATTC and
WCPFC are not directly comparable,
and NMFS cannot predict their
respective potential compliance costs
with any precision. Accordingly, only a
qualitative comparison of their
respective compliance costs is possible.
The measures as they apply on the high
seas are what matter for this analysis,
since no portion of the U.S. EEZ is
within the overlap area, and no U.S.
commercial HMS fishing vessels have
had a history of fishing in the foreign
EEZs in the overlap area. Under the
final rule, U.S. purse seine fishing
vessels are subject to one of the IATTC’s
two 72-day prohibitions on purse seine
fishing (50 CFR 300.25(e)) in the overlap
area each year. If instead the WCPFC
measures continued to apply in the
overlap area, U.S. purse seine fishing
entities would be allowed, collectively,
to spend 1,270 fishing days on the high
seas in the WCPFC Area each year, with
fishing days spent in the overlap area
counting against that limit, and they
would be subject to 5-month
prohibitions on fishing on FADs in the
overlap area each year (50 CFR 300.223).
Although, the two sets of measures are

not directly comparable, the IATTC
measures provide greater fishing
opportunities to most or all affected
purse seine fishing entities than those of
WCPFC, because the IATTC purse seine
closure period is shorter than the purse
seine closures that have been in effect
on the high seas in the WCPO due to the
purse seine fishing effort limits
specified by the WCPFC (in 2015,
closure from June 15 through December
31, 2015; in 2016, closure from
September 2 through December 31,
2016; in 2018, closure from September
18 through December 31, 2018; in 2019,
closure from October 9 through
November 28, 2019, and December 10
through December 31, 2019) or the
WCPFC FAD prohibition periods.
Further, the vessels operating under
IATTC measures have greater
operational certainty (affording
logistical and maintenance
predictability) because the vessel owner
chooses between one of two closure
periods rather than being subject to a
variable closure date under WCPFC
measures. It is not possible to predict
the degree to which those opportunities
would be taken advantage of, but the
greater opportunities and flexibility they
provide indicate that application of
IATTC measures in the overlap area will
likely reduce compliance costs for the
directly affected purse seine fishing
entities.

Purse seine fishing entities authorized
to fish in the WCPFC Area but not in the
overlap area (because they are on the
WCPFC Record of Fishing Vessels but
not on the IATTC RVR) would not be
directly affected by the final rule, but
they could be indirectly affected. The
fishing effort limits set forth in WCPFC
conservation and management measures
no longer apply in the overlap area,
allowing greater fishing effort in the
overlap area. Additionally, under the
final rule, fishing effort in the overlap
area is not counted against WCPFC
limits, potentially increasing fishing
opportunities for the U.S. purse seine
fleet outside the overlap area. This is
based on trends in recent years showing
increased U.S. purse seine fishing
activity in the overlap area. Since all of
the fishing days in the overlap area no
longer count towards the WCPFC-
specified fishing effort limits, it is likely
that more fishing days would be
available to U.S. purse seine vessels on
the high seas in the WCPFC Area
outside of the overlap area.

The removal of the requirement for
purse seine vessels to carry WCPFC
observers on all fishing trips in the
overlap area is expected to reduce
compliance costs, as U.S. purse seine
vessels no longer need to carry both a
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WCPFC observer and an IATTC observer
or a cross-endorsed observer when
fishing in the overlap area. As detailed
in the comment summary and response
section, above, obtaining a cross-
endorsed observer or a WCPFC observer
is costly and difficult for U.S. purse
seine vessels departing from ports in the
EPO, so this final rule will provide relief
from that cost.

In addition to the changes to the purse
seine-specific regulations just described,
several substantive requirements apply
to purse seine fishing entities in the
overlap area under the final rule that
did not previously apply in that area:
The regulations implementing IATTC
conservation and management measures
on FADs (50 CFR 300.28), the Pacific
bluefin tuna catch limit (50 CFR
300.25(g)), restrictions on fishing in
proximity to data buoys (50 CFR
300.25(f)), requirements to release non-
tuna and non-tuna-like species (50 CFR
300.27), requirements to release
mobulid rays (with limited exceptions)
and release them in specified manners
(50 CFR 300.27(i)-(j)), and requirements
to release sharks and handle them in
specified manners (50 CFR 300.27(k)),
as explained in more detail below.

The FAD management measures
include FAD identification regulations
that require that deployed FADs be
physically marked with unique
identifiers, as well as limits on the
number of active FADs, restrictions on
FAD deployments and removals, and
FAD design regulations, which require
that all FADs on board or deployed meet
certain specifications, particularly with
respect to the use of netting. Although
this final rule changes the area of
application of the FAD management
regulations at 50 CFR 300.28, all of the
affected vessels are currently complying
with those regulations when fishing in
the EPO. Data from 2014-2018 show
that all current U.S. purse seine vessels
that fished in the overlap area also
fished in the EPO. For affected entities,
the change in area of application of the
FAD management regulations probably
will only bring a minor increase in costs
or no increased costs, as they are
already complying with those
regulations when fishing in the EPO
outside the overlap area. Moreover,
there are comparable limits for the
number of active FADs currently
applicable in the overlap area under the
regulations implementing WCPFC
decisions at 50 CFR 300.223(b).

The Pacific bluefin tuna catch limits
that will go into effect in the overlap
area under the final rule are not
expected to bring compliance costs to
the large U.S. purse seine vessels that
fish in the overlap area, as these vessels

generally do not target or catch Pacific
bluefin tuna.

The data buoy requirements could
increase operating costs for purse seine
vessels by increasing the time spent at
sea for a given amount of fishing. For
example, vessels now are not allowed to
fish within 1 nautical mile of an
anchored data buoy, they must avoid
interactions with data buoys, and if the
vessel or its gears becomes entangled
with a data buoy, the operator and crew
need to make sure to disentangle the
gear carefully to cause as little damage
to the data buoys as possible. As NMFS
found in the 2011 rulemaking that
established these requirements
throughout the IATTC Area, NMFS
expects interactions with data buoys to
be rare (76 FR 68332; November 4,
2011). Moreover, there is a small
number of data buoys located in the
overlap area. Based on data from the
NDBC, only one anchored data buoy is
located in the overlap area. Thus, the
compliance costs are expected to be
minor.

The requirements to release non-tuna
species and non-tuna-like species,
mobulid rays, and sharks are not
expected to substantially affect business
revenues, because none of the affected
fishing entities target non-tuna species
and non-tuna-like species, sharks, or
rays. However, the requirements could
lead to increased time spent by vessel
operators and crew handling and
releasing incidentally caught non-tuna
species and non-tuna-like species,
sharks, and rays in the specified
manner, and so could bring modest
compliance costs. In addition, these
requirements could detrimentally affect
revenues if targeted tuna are
incidentally released when these
species are intentionally released from
the brailer to comply with the
regulations. However, affected U.S.
purse seine vessel owners and operators
are already subject to these
requirements when fishing in the IATTC
Area, and thus the small change in the
area of application of these
requirements is not expected to
substantially increase compliance costs.

Some regulations implementing
WCPFC conservation and management
measures for bycatch (at 50 CFR part
300, subpart O) no longer apply in the
overlap area. However, comparable
regulations that implement IATTC
conservation and management measures
for bycatch (at 50 CFR part 300, subpart
C) now apply in the overlap area.
Regulations that have shifted in this
manner include the requirements to
retain all catch of bigeye tuna, skipjack
tuna, and yellowfin tuna (50 CFR
300.27(a)), not to retain oceanic whitetip

shark (50 CFR 300.27(d)), and not to
retain silky shark (50 CFR 300.27(e));
requirements regarding sea turtle
handling and release (50 CFR 300.27(c));
whale shark restrictions (50 CFR
300.27(g)—(h)); and whale shark
encirclement reporting requirements (50
CFR 300.22(a)(2)). For these
requirements, the two sets of regulations
are similar, and NMFS does not expect
any substantive change in compliance
costs.

There are also six additional
requirements for purse seine fishing
entities under the regulations
implementing IATTC conservation and
management measures that are in effect
under the final rule. These requirements
include reporting on FAD interactions
(50 CFR 300.22(a)(3)(i)), reporting on
active FADs (50 CFR 300.22(a)(3)(ii)),
logbook reporting requirements (50 CFR
300.22(a)(1)), the prohibition on the use
of tender vessels (50 CFR 300.25(b)),
transshipment requirements (50 CFR
300.25(c)), and VMS requirements (50
CFR 300.26). The first two requirements
(reporting on FAD interactions and
reporting on active FADs) bring
substantive new requirements for
fishing activities in the overlap area.
Regarding the requirement for reporting
on FAD interactions, as NMFS found in
the 2016 rulemaking that established the
requirement throughout the IATTC Area
(excepting the overlap area), NMFS
expects a minimal additional time
burden for owners and operators of large
purse seine vessels to record the
specified information for FAD
interactions activities, and expects
minor impacts on business incomes (81
FR 86966; December 2, 2016). Regarding
reporting on active FADs, as NMFS
found in the 2018 rulemaking
establishing the requirement throughout
the IATTC Area (excepting the overlap
area), NMFS does not expect any
increase in compliance costs, because it
is likely that vessel operators are already
collecting the necessary information (83
FR 15503; April 11, 2018). The latter
four requirements (prohibition on the
use of tender vessels, logbook reporting
requirements, transshipment
requirements, and VMS requirements)
are not expected to bring any new
compliance costs, because the affected
purse seine fishing entities are currently
subject to those regulations when
fishing in the IATTC Area outside of the
overlap area, and the addition of these
regulations in the overlap area will not
require substantial changes in practices.
Moreover, the regulations implementing
the IATTC prohibition on at-sea
transshipments for purse seine vessels
are essentially identical to regulations in
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effect in the overlap area implementing
the WCPF Convention and WCPFC
decisions. Similarly, the regulations
implementing the IATTC VMS
provisions are essentially identical to
regulations in effect in the overlap area
implementing the WCPF Convention
and WCPFC decisions, but would just
apply to a smaller group of vessels—
vessels 24 meters or more in overall
length. Given that the requirements
implementing the WCPF Convention
already apply and continue to apply
under the final rule to vessels of all
sizes, there will be no new VMS
requirements under the proposed rule,
and all U.S. commercial fishing vessels
fishing for HMS in the overlap area are
still required to continuously operate
the VMS at all times, with certain
exceptions.

Several other regulations
implementing WCPFC conservation and
management measures for U.S. purse
seine vessels 