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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 989
[Doc. No. AMS-SC-23-0038]

Raisins Produced From Grapes Grown
in California; Increased Assessment
Rate

AGENCY: Agricultural Marketing Service,
Department of Agriculture (USDA).

ACTION: Final rule.

SUMMARY: This final rule implements a
recommendation from the Raisin
Administrative Committee (Committee)
to increase the assessment rate
established for the 2023-2024 and
subsequent crop years. The assessment
rate will remain in effect indefinitely
unless modified, suspended, or
terminated.

DATES: Effective May 8, 2024.

FOR FURTHER INFORMATION CONTACT:
Jeremy Sasselli, Marketing Specialist, or
Barry Broadbent, Acting Chief, West
Region Branch, Market Development
Division, Specialty Crops Program,
AMS, USDA; Telephone: (559) 487—
5901 or Email: Jeremy.Sasselli@usda.gov
or Barry.Broadbent@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Market Development Division, Specialty
Crops Program, AMS, USDA, 1400
Independence Avenue SW, STOP 0237,
Washington, DC 202500237; Telephone:
(202) 720-8085, or Email:
Richard.Lower@usda.gov.
SUPPLEMENTARY INFORMATION: This
action, pursuant to 5 U.S.C. 553,
amends regulations issued to carry out
a marketing order as defined in 7 CFR
900.2(j). This final rule is issued under
Marketing Agreement and Order No.
989, as amended (7 CFR part 989),
regulating the handling of raisins
produced from grapes grown in
California. Part 989 (referred to as the

“Order”) is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.” The
Committee locally administers the
Order and is comprised of producers
and handlers of raisins operating within
the area of production, and a public
member.

The Agricultural Marketing Service
(AMS) is issuing this final rule in
conformance with Executive Orders
12866, 13563, and 14094. Executive
Orders 12866 and 13563 direct agencies
to assess all costs and benefits of
available regulatory alternatives and, if
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
14094 reaffirms, supplements, and
updates Executive Order 12866 and
further directs agencies to solicit and
consider input from a wide range of
affected and interested parties through a
variety of means. This action falls
within a category of regulatory actions
that the Office of Management and
Budget (OMB) exempted from Executive
Order 12866 review.

This final rule has been reviewed
under Executive Order 13175—
Consultation and Coordination with
Indian Tribal governments, which
requires agencies to consider whether
their rulemaking actions would have
Tribal implications. AMS has
determined that this final rule is
unlikely to have substantial direct
effects on one or more Indian Tribes, on
the relationship between the Federal
Government and Indian Tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. Under the Order now in
effect, California raisin handlers are
subject to assessments. Funds to
administer the Order are derived from
such assessments. It is intended that the
assessment rate will be applicable to all
assessable raisins beginning on August
1, 2023, and continue until amended,
suspended, or terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the U.S. Department of Agriculture
(USDA) a petition stating that the order,
any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

Section 989.79 provides authority for
the Committee, with the approval of
AMS, to formulate an annual budget of
expenses and collect assessments from
handlers to administer the program. The
members are familiar with the
Committee’s needs and with the costs of
goods and services in their local area
and are thus in a position to formulate
an appropriate budget and assessment
rate. The assessment rate is formulated
and discussed in a public meeting.
Thus, all directly affected persons have
an opportunity to participate and
provide input.

For the 2018-2019 and subsequent
crop years, an assessment rate of $22 per
assessable ton of raisins handled (84 FR
2049) was in place. That rate continues
in effect from crop year to crop year
until modified, suspended, or
terminated by AMS upon
recommendation and information
submitted by the Committee or other
information available to AMS. This final
rule increases the assessment rate from
$22 per ton to $24 per ton of assessable
raisins for the 2023-2024 and
subsequent crop years.

Prior to arriving at this assessment
rate, the Committee considered
information from its Audit
Subcommittee (Subcommittee), which
met on June 21, 2023. The
Subcommittee discussed alternative
spending levels before making a
recommendation to the full Committee.
On June 28, 2023, the full Committee
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discussed the recommendation of the
Subcommittee and voted unanimously
to recommend a budget of $5,241,000
and an assessment rate of $24 per ton
as reasonable and necessary to properly
administer the Order.

The Committee last amended the
assessment rate in 2019 to $22 per ton,
which continues to remain in effect;
however, California raisin acreage and
volume have steadily declined since
2019. The Committee determined the
level of assessment revenue under the
current rate is now insufficient to meet
the rising costs of program operations
given a production estimate of 192,000
tons of assessable raisins for the 2023—
2024 crop year.

The assessment rate of $24 is $2
higher than the rate currently in effect
and is expected to generate assessment
income of approximately $4,608,000
($24 per ton multiplied by 192,000
assessable tons) for the 2023—2024 crop
year. This assessment revenue,
combined with other Committee income
and monetary reserves is sufficient to
cover the budget balance of $633,000
($5,241,000 minus $4,608,000).

The major expenditures
recommended by the Committee for the
2023-2024 crop year include $3,303,000
for marketing promotion; $1,205,000 for
salaries and employee related costs;
$658,000 for administrative expenses;
$55,000 for compliance activities; and
$20,000 for research and studies.
Budgeted expenditures for the 2022—
2023 crop year were $3,592,000;
$1,232,000; $703,900; $55,000; and
$45,000, respectively. The assessment
rate increase will cover the expenditures
for the 2023—-2024 crop year, while
reducing the amount of money needing
to be expended from reserves.

This assessment rate will continue in
effect indefinitely unless modified,
suspended, or terminated by AMS upon
recommendation and information
submitted by the Committee or other
available information.

Although this assessment rate will be
in effect for an indefinite period, the
Committee will continue to meet prior
to or during each crop year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
AMS. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
AMS will evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking will be
undertaken as necessary. The

Committee’s budget for subsequent crop
years would be reviewed and, as
appropriate, approved by AMS.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the AMS has
considered the economic impact of this
final rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 1,700
producers of California raisins and
approximately 17 handlers subject to
regulation under the marketing order.
Small agricultural producers of raisins
are defined by the Small Business
Administration (SBA) as those having
annual receipts equal to or less than
$4.0 million (NAICS code 111332,
Grape Vineyards) and small agricultural
service firms are defined as those whose
annual receipts are equal to or less than
$34.0 million (NAICS code 115114,
Postharvest Crop Activities) (13 CFR
121.201).

Using USDA National Agricultural
Statistics Service (NASS) data, the 2022
season average value of utilized
production of California processed
raisin-type grapes (most of which are
dried into raisins) is $376.618 million.
Dividing that figure by 1,700 producers
yields an annual average revenue per
producer of $221,540, well below the
SBA large farm size threshold of $4.0
million. Therefore, in terms of average
annual sales of processed raisin-type
grapes, the majority of California raisin
producers may be classified as small
entities.

To make a similar computation for
handlers, the first step is to estimate a
representative handler price received
per pound for packaged raisins. Recent
USDA purchases under the Commodity
Procurement Program provide such an
estimate. For the most recent raisin crop
year used by the Committee (August
2022-July 2023), the average price paid
for packaged raisins purchased by the
USDA for food assistance programs was
$1.56 per pound. For that time period,
the Committee provided a list of
quantities delivered by handlers. When
multiplied by the $1.56 price per
pound, the results showed that 5

handlers had annual raisin receipts
greater than $34 million, the SBA
threshold level for a large handler. The
remaining 12 handlers out of 17 are
small handlers, using the SBA criterion.

This final rule will increase the
assessment rate collected from handlers
for the 2023—-2024 and subsequent crop
years from $22 to $24 per ton of
assessable raisins acquired by handlers.
The Committee reviewed its ongoing
activities and determined the expenses
that would be reasonable and necessary
to continue program operations for the
2023-2024 crop year. Additionally, the
Committee considered that California
raisin acreage and volume have steadily
declined. Consequently, the revenue
collected from assessments also
decreased, while program operating
costs have continued to increase.
Ultimately, the Committee
recommended budget totals $5,241,000
for the 2023—-2024 crop year. With the
current assessment of $22 per ton, and
an operating budget of $5,241,000, the
Committee would face a deficit of over
$1 million. At the rate of $24 per ton,
the anticipated assessment income
would be $4,608,000 and will reduce
the estimated deficit by approximately
$384,000.

The major expenditures
recommended by the Committee for the
2023-2024 crop year include $3,303,000
for marketing promotion; $1,205,000 for
salaries and employee related costs;
$658,000 for administrative expenses;
$55,000 for compliance activities; and
$20,000 for research and studies.
Budgeted expenditures for the 2022—
2023 crop year were $3,592,000;
$1,232,000; $703,900; $55,000; and
$45,000, respectively. The increased
assessment rate is necessary to help
cover the expenditures for the 2023—
2024 crop year, while reducing the
amount of money needing to be
expended from reserves.

The Order provides authority for the
Committee to formulate an annual
budget of expenses and an assessment
rate to cover such expenses is
authorized by AMS. Prior to arriving at
this budget and assessment rate, the
Committee considered alternative
spending levels at its June 28, 2023,
meeting but ultimately decided that the
recommended budget and assessment
rate were reasonable and necessary to
properly administer the Order.

This final rule increases the
assessment obligation imposed on
handlers. While the increased
assessment rate will impose some
additional costs on handlers, the costs
are minimal and applied uniformly on
all handlers. Some of the additional
costs may be passed on to producers.
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However, these costs will be offset by
the benefits derived by the industry
from the operation of the Order.

The Committee’s meetings were
widely publicized throughout the
production area. The raisin industry and
all interested persons were invited to
attend the meetings and participate in
Committee deliberations on all issues.
Like all Committee meetings, the June
28, 2023, meeting was a public meeting
and all entities, both large and small,
were able to express views on this issue.
In addition, interested persons were
invited to submit comments on this
rule, including the regulatory and
information collection impacts of this
action on small businesses.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the Order’s information
collection requirements have been
previously approved by OMB and
assigned OMB No. 0581-0178,
Vegetable and Specialty Crops. No
changes in those requirements are
necessary as a result of this action.
Should any changes become necessary,
they would be submitted to OMB for
approval.

This final rule will not impose any
additional reporting or recordkeeping
requirements on either small or large
California raisin handlers. As with all
Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

AMS has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this final rule.

A proposed rule concerning this
action was published in the Federal
Register on November 16, 2023 (88 FR
78679). Copies of the proposed rule
were provided to all raisin handlers.
The proposal was also made available
through the internet by USDA and the
Office of the Federal Register. A 30-day
comment period ending December 18,
2023, was provided for interested
persons to respond to the proposal.

Three comments in opposition to the
proposed assessment rate change were
received. Of the three, two comments
are attributed to the same person. The
first commenter described the proposal
as undermining farmers economically
by forcing them to impart a substantial
portion of their crop earnings to pay
assessments. As stated in the proposal,

California raisin handlers, not farmers,
are subject to assessments. Essentially,
these assessments help to cover the
costs of administering the Order. Such
costs may be passed on to farmers from
handlers; however, continuous support
for the Order from California raisin
growers suggests the benefits of orderly
marketing outweigh these costs. The
comment further states that raisin
farmers no longer enjoy the right to sell
their own produce and that the
Committee gives or sells raisins to
Federal agencies and foreign
governments because they are often the
lowest bidders. First, the Order
regulates the handling of raisins, not
raisin growers, and by no means
prevents raisin growers from packing,
processing, or selling their own fruit.
Finally, Order provisions do not provide
the Committee with authority to
acquire, give or sell raisins either
domestically or internationally.

The other commenter suggested
USDA redirect assessment funds from
other non-specialty crops to fund the
Order due to decreases in raisin acreage
and growth. The Committee collects
assessments, not USDA, and such funds
may only be collected and used in
accordance with the Act and the terms
and provisions specified in the Order.
Further, Federal marketing orders are
issued pursuant to the Act, and the rules
issued thereunder are unique and
brought about through group action of
essentially small entities acting on their
own behalf. Both commenters suggested
a concern for the welfare of raisin
farmers; however, each indicate a lack
of understanding of the authority,
operations, and funding of this Order.
Accordingly, no changes will be made
to the rule as proposed.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: hitps://
www.ams.usda.gov/rules-regulations/
moa/small-businesses. Any questions
about the compliance guide should be
sent to Richard Lower at the previously
mentioned address in the FOR FURTHER
INFORMATION CONTACT section.

After consideration of all relevant
material presented, including the
information and recommendations
submitted by the Committee and other
available information, AMS has
determined that this final rule is
consistent with and will effectuate the
purposes of the Act.

List of Subjects in 7 CFR Part 989

Grapes, Marketing agreements,
Raisins, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, the Agricultural Marketing
Service amends 7 CFR part 989 as
follows:

PART 989—RAISINS PRODUCED
FROM GRAPES GROWN IN
CALIFORNIA

m 1. The authority citation for 7 CFR
part 989 continues to read as follows:

Authority: 7 U.S.C. 601-674.
m 2. Revise § 989.347 to read as follows:

§989.347 Assessment rate.

On and after August 1, 2023, an
assessment rate of $24 per ton is
established for assessable raisins
produced from grapes in California.

Erin Morris,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2024-07330 Filed 4-5-24; 8:45 am]|
BILLING CODE P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 93

[Docket No. APHIS-2016-0033]
RIN 0579-AE62

Import Regulations for Horses;
Technical Amendments

AGENCY: Animal and Plant Health
Inspection Service, Department of
Agriculture (USDA).

ACTION: Final rule; technical
amendments.

SUMMARY: In a final rule published in
the Federal Register on September 14,
2023, and effective on October 16, 2023,
we amended the regulations governing
the importation of equines to better
align our regulations with international
standards, as well as to clarify existing
policy or intent, and correct
inconsistencies or outdated information.
However, in amending the regulations
for horses that are refused entry, we
neglected to account for rare and
specific situations in which an imported
horse’s death during travel can be
determined to be unrelated to foreign
animal disease risk. Additionally, in
aiming to improve the readability of the
regulations governing equines imported
from Canada, we inadvertently changed
the regulations to incorrectly read that
certificates for horses from Canada must
be issued and endorsed, rather than
issued or endorsed, by a salaried
veterinarian of the Canadian
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Government. This document corrects
those errors.

DATES: Effective April 8, 2024.

FOR FURTHER INFORMATION CONTACT: Dr.
Iwona Tumelty, VS Strategy and Policy,
Live Animal Imports, VS, APHIS, 4700
River Road, Unit 39, Riverdale, MD
20737-1231; 301-851-3300.
SUPPLEMENTARY INFORMATION: In a final
rule that was published in the Federal
Register on September 14, 2023 (88 FR
62993-63004, Docket No. APHIS-2016—
0033), and effective on October 16,
2023, we amended the regulations in 9
CFR part 93 governing the importation
of equines to better align our regulations
with international standards, as well as
to add a number of miscellaneous
changes that clarified existing policy or
intent, and corrected inconsistencies or
outdated information.

One of these miscellaneous changes
included amending § 93.306 to provide
APHIS’ policies in the rare instances
that a horse arriving at the port of entry
is dead upon presentation. In the final
rule, we stated that cohort horses
arriving in the same shipment as a horse
dead upon presentation will also be
refused entry. We explained that this
change was necessary because
diagnostic testing for these horses
would not be feasible, as determining
what additional testing and quarantine
would be necessary to mitigate foreign
animal disease risk would require a
necropsy of the dead horse, and dead
horses are refused entry.

During implementation of the final
rule, it was brought to our attention that
this neglected to account for situations
in which the mortality could be directly
attributed to a cause other than foreign
animal disease, such as in the case of
obvious physical trauma sustained
during transport. In these situations, a
necropsy of the dead horse would not be
necessary because determining whether
the cohort horses pose a risk of
spreading foreign animal disease would
be feasible through current policies for
foreign animal disease testing and
import quarantine.

We are therefore correcting § 93.306 to
account for these situations and state
that horses arriving in the same
shipment as horses dead upon
presentation will be refused entry
unless the cause of death can be
determined to be unrelated to foreign
animal disease.

In the preamble to the final rule, we
also stated that we were making non-
substantive editorial changes to
§93.317(a), which addresses
requirements for horses imported from
Canada, to improve readability. During
implementation of the final rule, the

Competent Authority of Canada alerted
us that we had changed this paragraph
to read that certificates for horses from
Canada must be issued and endorsed,
rather than issued or endorsed, by a
salaried veterinarian of the Canadian
Government. This is incorrect and is not
current practice; horses from Canada are
accepted for entry into the United States
with a certificate that is either issued or
endorsed by a salaried veterinarian of
the Canadian Government, and we did
not propose nor intend to change this
regulation. We are therefore correcting
§93.317(a) to read that certificates
required for horses from Canada must be
issued or endorsed by a salaried
veterinarian of the Canadian
Government.

List of Subjects in 9 CFR Part 93

Animal diseases, Imports, Livestock,
Poultry and poultry products, Reporting
and recordkeeping requirements.

Accordingly, we are amending 9 CFR
part 93 as follows:

PART 93—IMPORTATION OF CERTAIN
ANIMALS, BIRDS, FISH, AND
POULTRY, AND CERTAIN ANIMAL,
BIRD, AND POULTRY PRODUCTS;
REQUIREMENTS FOR MEANS OF
CONVEYANCE AND SHIPPING
CONTAINERS

m 1. The authority citation for part 93
continues to read as follows:

Authority: 7 U.S.C. 1622 and 8301-8317;
21 U.S.C. 136 and 136a; 31 U.S.C. 9701; 7
CFR 2.22, 2.80, and 371.4.

m 2. Amend § 93.306 by revising the
second sentence to read as follows:

§93.306 Inspection at the port of entry.

* * * All horses found to be free from
communicable disease and not to have
been exposed thereto within 60 days
prior to their exportation to the United
States shall be admitted subject to the
other provisions in this part; all other
horses, to include horses dead upon
presentation, and horses arriving in the
same shipment as such horses unless
the cause of death can be determined to
be unrelated to foreign animal disease,
shall be refused entry. * * *

§93.317 [Amended]

m 3. Amend § 93.317, in paragraph (a),
in the third sentence, by removing the
word “‘and” after the words “‘be issued”
and adding the word “or” in its place.

Done in Washington, DG, this 1st day of
April 2024.

Michael Watson,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 2024-07370 Filed 4-5-24; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF ENERGY

10 CFR Part 430
[EERE-2021-BT-STD-0003]
RIN 1904-AF13

Energy Conservation Program for
Appliance Standards: Procedures,
Interpretations, and Policies for
Consideration in New or Revised
Energy Conservation Standards and
Test Procedures for Consumer
Products and Commercial/Industrial
Equipment

AGENCY: Office of Energy Efficiency and
Renewable Energy (EERE), Department
of Energy.

ACTION: Final rule.

SUMMARY: The U.S. Department of
Energy (“DOE” or the ‘“Department”) is
revising its ‘“Procedures, Interpretations,
and Policies for Consideration of New or
Revised Energy Conservation Standards
and Test Procedures for Consumer
Products and Certain Commercial/
Industrial Equipment.” The revisions
are consistent with current DOE practice
and will allow DOE to better meet its
statutory obligations under the Energy
Policy and Conservation Act (“EPCA”).

DATES: This rule is effective June 24,
2024.

ADDRESSES: The docket for this
rulemaking, which includes Federal
Register notices, comments, and other
supporting documents/materials, is
available for review at
www.regulations.gov. All documents in
the docket are listed in the
www.regulations.gov index. However,
not all documents listed in the index
may be publicly available, such as
information that is exempt from public
disclosure. The docket web page can be
found at: www.regulations.gov/docket/
EERE-2021-BT-STD-0003. The docket
web page contains instructions on how
to access all documents, including
public comments, in the docket.

FOR FURTHER INFORMATION CONTACT:

Mr. Lucas Adin, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Office, EE-5B, 1000
Independence Avenue SW, Washington,
DC 20585-0121. Email:
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ApplianceStandardsQuestions@
ee.doe.gov.

Ms. Ani Esenyan, U.S. Department of
Energy, Office of the General Counsel,
GC-33, 1000 Independence Avenue SW,
Washington, DC 20585. Telephone:
(240) 961-8713. Email: ani.esenyan@
hq.doe.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Summary of the Final Rule
II. Authority and Background
A. Authority
B. Background
III. Discussion of Specific Revisions to
Appendix A
A. Coverage Determinations
B. Process for Developing Energy
Conservation Standards
C. Process for Developing Test Procedures
D. ASHRAE Equipment
E. Analytical Methodology
F. Other Topics
IV. Procedural Issues and Regulatory Review
A. Review Under Executive Orders 12866
and 13563
B. Review Under the Regulatory Flexibility
Act
C. Review Under the Paperwork Reduction
Act of 1995
D. Review Under the National
Environmental Policy Act of 1969
E. Review Under Executive Order 13132
F. Review Under Executive Order 12988
G. Review Under the Unfunded Mandates
Reform Act of 1995
H. Review Under the Treasury and General
Government Appropriations Act, 1999
I. Review Under Executive Order 12630
J. Review Under the Treasury and General
Government Appropriations Act, 2001
K. Review Under Executive Order 13211
L. Review Consistent With OMB’s
Information Quality Bulletin for Peer
Review
M. Congressional Notification
V. Approval of the Office of the Secretary

I. Summary of the Final Rule

In July of 1996, the United States
Department of Energy (“DOE” or “the
Department”) issued a final rule that
codified DOE’s ‘“‘Procedures,
Interpretations and Policies for
Consideration of New or Revised Energy
Conservation Standards for Consumer
Products” at 10 CFR part 430, subpart
C, appendix A (“appendix A”’). 61 FR
36974 (July 15, 1996) (“July 1996 Final
Rule”). The July 1996 Final Rule
acknowledged that the guidance
contained in appendix A would not
apply to every rulemaking and that the
circumstances of a particular
rulemaking should dictate application
of these generally applicable practices.
61 FR 36979.

On February 14, 2020, DOE published
a final rule (“February 2020 Final
Rule”) in the Federal Register that made
significant revisions to appendix A. 85

FR 8626. DOE also published a
companion final rule on August 19,
2020 (““August 2020 Final Rule”), that
clarified how DOE would conduct a
comparative analysis across all energy
conservation standard “trial standard
levels” (“TSLs”’) when determining
whether a particular TSL was
economically justified. See 85 FR 50937.
Contrary to the July 1996 Final Rule, the
revisions made in the February 2020
Final Rule sought to create a
standardized rulemaking process that
was binding on the Department. 85 FR
8626, 8634. In creating this “one-size-
fits-all” approach, the February 2020
Final Rule and the August 2020 Final
Rule also added additional steps to the
rulemaking process that are not required
by any applicable statute.

Subsequent events have caused DOE
to reconsider the merits of a one-size-
fits-all rulemaking approach to
establishing and amending energy
conservations standards and test
procedures. Two of these events are
particularly salient. First, on October 30,
2020, a coalition of non-governmental
organizations filed suit under EPCA
alleging that DOE has failed to meet
rulemaking deadlines for 25 different
consumer products and commercial
equipment.? On November 9, 2020, a
coalition of States filed a virtually
identical lawsuit.2 In response to these
lawsuits, DOE has reconsidered whether
the benefits of a one-size-fits-all
rulemaking approach outweigh the
increased difficulty such an approach
poses in meeting DOE’s statutory
deadlines and obligations under EPCA.
As mentioned previously, the July 1996
Final Rule allowed for ““case-specific
deviations and modifications of the
generally applicable rule.” 61 FR 36974,
36979. This allowed DOE to tailor
rulemaking procedures to fit the specific
circumstances of a particular
rulemaking. For example, under the July
1996 Final Rule, minor modifications to
a test procedure would not
automatically result in a 180-day delay
before DOE could issue a notice of
proposed energy conservation
standards. Eliminating these
unnecessary delays would better enable
DOE to clear this backlog of missed
rulemaking deadlines in a timely
manner and meet future obligations and
deadlines under EPCA while not
affecting the ability of any interested
person, including small entities, to
participate in DOE’s rulemaking
process. Further, the sooner new or

1 Natural Resources Defense Council v. DOE, Case
No. 20-cv-9127 (S.D.N.Y. 2020).

2 State of New York v. DOE, Case No. 20-cv-9362
(S.D.N.Y. 2020).

amended energy conservation standards
eliminate less-efficient covered products
and equipment from the market, the
greater the resulting energy savings and
environmental benefits.

Second, on January 20, 2021, the
White House issued Executive Order
13990, “Protecting Public Health and
the Environment and Restoring Science
to Tackle the Climate Crisis.” 86 FR
7037 (Jan. 25, 2021). Section 1 of that
order lists a number of policies related
to the protection of public health and
the environment, including reducing
greenhouse gas emissions and bolstering
the Nation’s resilience to climate
change. Id. at 86 FR 7037, 7041. Section
2 of the order instructs all agencies to
review “‘existing regulations, orders,
guidance documents, policies, and any
other similar agency actions (agency
actions) promulgated, issued, or
adopted between January 20, 2017, and
January 20, 2021, that are or may be
inconsistent with, or present obstacles
to, [these policies].” Id. Agencies are
then directed, as appropriate and
consistent with applicable law, to
consider suspending, revising, or
rescinding these agency actions and to
immediately commence work to
confront the climate crisis. Id. Under
that same section, for certain explicitly
enumerated agency actions, including
the February 2020 and the August 2020
Final Rules, the order directs agencies to
consider publishing for notice and
comment a proposed rule suspending,
revising, or rescinding the agency action
within a specific time frame. Under this
mandate, DOE was directed to propose
any major revisions to these two rules
by March 2021, with any remaining
revisions to be proposed by June 2021.
Id. at 86 FR 7038.

In light of these events, DOE has
identified several aspects of the
February 2020 and the August 2020
Final Rules that present obstacles to
DOE’s ability to expeditiously clear the
backlog of missed rulemaking deadlines
while meeting future obligations under
EPCA. In accordance with E.O. 13990,
DOE proposed major revisions to
appendix A in a notice of proposed
rulemaking (“NOPR”’) that was
published on April 12, 2021 (“April
2021 NOPR”). 86 FR 18901. DOE
proposed additional revisions to
appendix A in a second NOPR that was
published on July 7, 2021 (“July 2021
NOPR”). 86 FR 35668. DOE finalized
the major revisions from the April 2021
NOPR in a final rule published on
December 13, 2021 (“December 2021
Final Rule”). 86 FR 70892.

In this document, DOE is finalizing
the revisions listed in table I.1. As noted
in the table, DOE is not finalizing any
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of the proposed revisions that would
have updated the methodology sections
in appendix A to reflect the
Department’s current rulemaking
practice. Prior to issuing the July 2021
NOPR, DOE had entered into a contract
with the National Academies of
Sciences, Engineering, and Medicine
(“NAS”) to conduct a peer review of the
analytical methods used in the
Department’s energy conservation
standards rulemakings. The peer review
was originally scheduled to be
completed in May of 2020. However,
when DOE began to consider revisions
to appendix A in early 2021, the NAS
peer review process was still ongoing
without a definitive completion date. At

to reflect the Department’s current
practice outweighed the potential
inefficiency of having to amend these
methods again in a subsequent
proceeding. As a result, the July 2021
NOPR contained proposed revisions to
the methodology sections in appendix
A. DOE stated that if it made any
revisions to its analytical methods based
on the NAS peer review, the Department
would propose any necessary
corresponding revisions to appendix A
in a subsequent proceeding. Id. at 86 FR
35677.

In response to the July 2021 NOPR,
DOE received numerous comments from
stakeholders that the Department should
wait to revise its analytical

at p. 4; GEA, No. 72 at p. 4; Joint
Industry Commenters, No. 62 at pp. 10—
11) 3 While DOE was in the process of
considering those comments, NAS
completed the peer review and
transmitted to DOE its report, ‘“Review
of Methods Used by the U.S.
Department of Energy in Setting
Appliance and Equipment Standards”
(“NAS Report”), on January 7, 2022.4 In
light of the publication of the NAS
report and stakeholder comments in
response to the July 2021 NOPR, DOE
has decided not to finalize the proposed
revisions to the methodology sections in
appendix A in this rule. Instead, DOE
will consider changes to its

that point, DOE decided that the
benefits of updating the analytical
methodology in the July 1996 Final Rule

methodologies until NAS had

completed its peer review. (See, e.g.,
Carrier, No. 54 at p. 4; Lutron, No. 64

methodologies in a separate notice-and-
comment process that is informed by
the results of the NAS Report.

TABLE |.1—LIST OF REVISIONS IN THIS DOCUMENT

Section Proposed revisions from the July 2021 NOPR Final revisions
1. Objectives No revisions proposed No revisions.
2. Scope .... | No revisions proposed No revisions.
3. Mandatory Application of | No revisions proposed No revisions.
the Process Rule.
4. Setting Priorities for NO revisions proposed ............ccceiiiieieiieiee e No revisions.

Rulemaking Activity.
5. Coverage Determination
Rulemakings.

6. Process for Developing
Energy Conservation
Standards.

7. Policies on Selection of
Standards.
8. Test Procedures ............

9. ASHRAE Equipment .....

10. Direct Final Rules ........

11. Principles for Distin-
guishing Between Effec-
tive and Compliance
Dates.

12. Principles for the Con-
duct of the Engineering
Analysis.

13. Principles for the Anal-
ysis of Impacts on Man-
ufacturers.

Revise introductory text and paragraph (a) to eliminate the require-
ment that a coverage determination rulemaking begins with a
notice of proposed determination and allow DOE to seek early
stakeholder input through preliminary rulemaking documents; re-
vise paragraphs (b) and (c) to eliminate the requirement that
final coverage determinations be published prior to the initiation
of any test procedure or energy conservation standard rule-
making and at least 180 days prior to publication of a test proce-
dure NOPR; revise paragraph (d) to allow DOE to propose, if
necessary, an amended coverage determination before pro-
ceeding with a test procedure or standards rulemaking.

Revise to modify these provisions to allow for a more expedited
rulemaking process in appropriate cases, including but not lim-
ited to eliminating the requirement for a separate early assess-
ment request for information (“RFI”) and clarify that DOE will
issue one or more documents during the pre-NOPR stage of a
rulemaking and revisions to clarify public comment periods for
pre-NOPR and NOPR documents.

NO reviSions PropoSEA .........ccceeriiiiieeriiieiieeiee e

Revise paragraph (a) to eliminate the requirement for a separate
early assessment RFI and clarify that DOE will issue one or
more documents during the pre-NOPR stage of a rulemaking;
revise paragraphs (a) and (b) to clarify public comment periods
for pre-NOPR and NOPR documents and eliminate the require-
ment that DOE identify necessary modifications to a test proce-
dure prior to initiating an associated energy conservation stand-
ard rulemaking.

Revise section to follow ASHRAE rulemaking requirements in
EPCA.

No revisions proposed

No revisions proposed

Revise to reflect current DOE rulemaking practice

Revise to reflect current DOE rulemaking practice

Revised, as proposed, introductory text and paragraph (a) to elimi-
nate the requirement that a coverage determination rulemaking
begins with a notice of proposed determination and allow DOE
to seek early stakeholder input through preliminary rulemaking
documents; revise paragraphs (b) and (c) to eliminate the re-
quirement that final coverage determinations be published prior
to the initiation of any test procedure or energy conservation
standard rulemaking and at least 180 days prior to publication of
a test procedure NOPR,; revise paragraph (d) to allow DOE to
propose, if necessary, an amended coverage determination be-
fore proceeding with a test procedure or standards rulemaking.

Revised, as proposed, to allow for a more expedited rulemaking
process in appropriate cases, including but not limited to elimi-
nating the requirement for a separate early assessment request
for information (“RFI”) and clarify that DOE will issue one or
more documents during the pre-NOPR stage of a rulemaking
and revisions to clarify public comment periods for pre-NOPR
and NOPR documents.

No revisions.

Revised, as proposed, paragraph (a) to eliminate the requirement
for a separate early assessment RFI and clarify that DOE will
issue one or more documents during the pre-NOPR stage of a
rulemaking; paragraphs (a) and (b) to clarify public comment pe-
riods for pre-NOPR and NOPR documents and eliminate the re-
quirement that DOE identify necessary modifications to a test
procedure prior to initiating an associated energy conservation
standard rulemaking.

Revised section to follow ASHRAE rulemaking requirements in
EPCA.

No revisions.

No revisions.

No revisions.

No revisions.

3The parenthetical reference provides a reference
for information located in the docket of DOE’s
rulemaking to revise appendix A. (Docket No.
EERE-2021-BT-STD-0003, which is maintained at

www.regulations.gov) The references are arranged
as follows: (commenter name, comment docket ID
number, page of that document).

4The NAS Report is available at www.nap.edu/
catalog/25992/review-of-methods-used-by-the-us-
department-of-energy-in-setting-appliance-and-
equipment-standards.
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TABLE |.1—LIST OF REVISIONS IN THIS DOCUMENT—Continued

Section

Proposed revisions from the July 2021 NOPR

Final revisions

14. Principles for the Anal-
ysis of Impacts on Con-
sumers.

15. Consideration of Non-
Regulatory Approaches.

16. Cross-Cutting Analyt-
ical Assumptions.

Revise to reflect current DOE rulemaking practice

Revise to reflect current DOE rulemaking practice

Revise to reflect current DOE rulemaking practice; move discus-
sion of emissions analysis into new section 17.

No revisions.

No revisions.

No revisions.

* As part of the proposed revisions, DOE will reorganize and redesignate sections and paragraphs as required.

II. Authority and Background

A. Authority

Title III, Parts B % and C®© of the Energy
Policy and Conservation Act, as
amended, (“EPCA” or “the Act”), Public
Law 94-163 (42 U.S.C. 6291-6317, as
codified), established the Energy
Conservation Program for Consumer
Products and Certain Industrial
Equipment.” Under EPCA, DOE’s energy
conservation program for covered
products consists essentially of four
parts: (1) testing; (2) certification and
enforcement procedures; (3)
establishment of Federal energy
conservation standards; and (4) labeling.
Subject to certain criteria and
conditions, DOE is required to develop
test procedures to measure the energy
efficiency, energy use, water use (as
applicable), or estimated annual
operating cost of each covered product
and covered equipment during a
representative average use cycle or
period of use. (42 U.S.C. 6293; 42 U.S.C.
6314) Manufacturers of covered
products and covered equipment must
use the prescribed DOE test procedure
when certifying to DOE that their
products and equipment comply with
the applicable energy conservation
standards adopted under EPCA and
when making any other representations
to the public regarding the energy use or
efficiency of those products. (42 U.S.C.
6293(c); 42 U.S.C. 6295(s); 42 U.S.C.
6314(a); and 42 U.S.C. 6316(a))
Similarly, DOE must use these test
procedures to determine whether the
products comply with energy
conservation standards adopted
pursuant to EPCA. (42 U.S.C. 6295(s); 42
U.S.C. 6316(a))

In addition, pursuant to EPCA, any
new or amended energy conservation
standard for covered products (and at
least certain types of equipment) must
be designed to achieve the maximum
improvement in energy efficiency that is
technologically feasible and
economically justified. (42 U.S.C.

5For editorial reasons, upon codification in the
U.S. Code, part B was redesignated part A.

6295(0)(2)(A); 42 U.S.C. 6316(a)) In
determining whether a standard is
economically justified, EPCA requires
DOE, to the greatest extent practicable,
to consider the following seven factors:
(1) the economic impact of the standard
on the manufacturers and consumers;
(2) the savings in operating costs,
throughout the estimated average life of
the products (i.e., life-cycle costs),
compared with any increase in the price
of, or in the initial charges for, or
operating and maintaining expenses of,
the products which are likely to result
from the imposition of the standard; (3)
the total projected amount of energy, or
as applicable, water, savings likely to
result directly from the imposition of
the standard; (4) any lessening of the
utility or the performance of the
products likely to result from the
imposition of the standard; (5) the
impact of any lessening of competition,
as determined in writing by the
Attorney General, that is likely to result
from the imposition of the standard; (6)
the need for national energy and water
conservation; and (7) other factors DOE
finds relevant. (42 U.S.C.
6295(0)(2)(B)(1)) Furthermore, the new
or amended standard must result in a
significant conservation of energy (42
U.S.C. 6295(0)(3)(B); 42 U.S.C.
6313(a)(6); and 42 U.S.C. 6316(a)) and
comply with any other applicable
statutory provisions.

B. Background

DOE conducted an effort between
1995 and 1996 to improve the process
it follows to develop energy
conservation standards for covered
appliance products. As part of this
effort, DOE reached out to many
different stakeholders, including
manufacturers, energy-efficiency
advocates, trade associations, State
agencies, utilities, and other interested
parties for input on the procedures,
interpretations, and policies used by
DOE in considering whether to issue
new or amended energy conservation

6 Part C was added by Public Law 95-619, title
IV, section 441(a). For editorial reasons, upon
codification in the U.S. Code, part C was
redesignated part A-1.

standards. This process resulted in
publication of the July 1996 Final Rule
which codified these procedures,
interpretations, and policies in
appendix A. The goal of the July 1996
Final Rule was to elaborate on the
procedures, interpretations, and policies
that would guide the Department in
establishing new or revised energy
conservation standards for consumer
products. The rule was issued without
notice and comment under the
Administrative Procedure Act’s
(“APA”) exception for “interpretative
rules, general statements of policy, or
rules of agency organization, procedure,
or practice.” (5 U.S.C. 553(b)(A))

On December 18, 2017, DOE issued a
request for information (“RFI”’) on
potential revisions to appendix A. 82 FR
59992. DOE subsequently published a
NOPR regarding appendix A in the
Federal Register on February 13, 2019.
84 FR 3910. On July 26, 2019, DOE
subsequently issued a notice of data
availability (“NODA”) in the Federal
Register. 84 FR 36037 (“July 2019
NODA”). After considering the
comments it received DOE then
published a final rule in the Federal
Register on February 14, 2020, which
significantly revised appendix A. 85 FR
8626.

While DOE issued the July 1996 Final
Rule without notice and comment as an
interpretative rule, general statement of
policy, or rule of agency organization,
procedure, or practice, the February
2020 Final Rule was issued with notice
and comment. As discussed in the
December 2021 Final Rule, DOE
believes appendix A is best described
and utilized not as a legislative rule but
instead as generally applicable guidance
that may guide, but not bind, the
Department’s rulemaking process. In
accordance with Executive Order 13990,
DOE used a notice and comment
process to revise appendix A. 86 FR
7037. DOE held a public webinar for the
July 2021 NOPR on August 10, 2021.

7 All references to EPCA in this document refer
to the statute as amended through Energy Act of
2020, Public Law 116-260 (Dec. 27, 2020).



24344

Federal Register/Vol. 89, No. 68/Monday, April 8, 2024 /Rules and Regulations

In response to the July 2021 NOPR
and public webinar, DOE received
comments from the following parties:

TABLE Il.1—LIST OF COMMENTERS

Commenter(s)

Affiliation

Acronym, identifier

Air-Conditioning, Heating, and Refrigeration Institute

Air-Conditioning, Heating, and Refrigeration Institute (AHRI), AMCA International (AMCA), American Lighting Asso-
ciation (ALA), Association of Home Appliance Manufacturers (AHAM), Consumer Technology Association (CTA),
Hearth, Patio & Barbecue Association (HPBA), Heating, Air-conditioning & Refrigeration Distributors International
(HARDI), Information Technology Industry Council (ITl), International Sign Association (ISA), Manufactured
Housing Institute (MHI), National Association of Manufacturers (NAM), National Electrical Manufacturers Associa-
tion (NEMA), North American Association of Food Equipment Manufacturers (NAFEM), Power Tool institute, Inc.
(PTI), and Plumbing Manufacturers International (PMI).

American Boiler Manufacturers ASSOCIAtION .........coiiiiuiiiiiiiieiii ettt ettt e et esbe e et e e saeeeseesaeeeseesaneennes

American Gas Association, American Public Gas Association, Spire, Inc., and Spire Missouri, INC ........ccccceeerrrenne.

Appliance Standards Awareness Project (Joint Comments filed with the American Council for an Energy-Efficient
Economy, Consumer Federation of America, and National Consumer Law Center).

Attorneys General of California, Colorado, Connecticut, lllinois, Maine, Maryland, Michigan, Minnesota, Nevada,
New Jersey, New York, Oregon, Pennsylvania, Vermont, Washington, the Commonwealth of Massachusetts, the
District of Columbia, and the City of New York.

Bradford White Corporation

California Energy Commission

California Investor-Owned Utilities

Carrier Corporation

Crown Boiler Company ..

Edison Electric Institute ..

GE Appliances

Goodman Manufacturing Company, L.P

Grundfos Americas Corporation

Ahmed Ahmed Hamdi

Hoshizaki America, Inc ..

Hussmann Corporation ..

Hydraulic Institute ....

Hydronic Industry AllIANCE—COMMETICIAI ...........iiiiiiiiiiiiti et b e sb et r e b e e b e eseen b e e
Institute for Policy Integrity—New York University School of Law
Lennox International ....
Lutron
Manufactured Housing Institute

New Yorker Boiler Company, Inc
North American Association of Food Equipment Manufacturers

National Propane Gas Association
Natural Resources Defense Council, Earthjustice & Sierra Club

Nortek Global HVAC, LLC
Northwest Power and Conservation Council .
Northwest Energy Efficiency Alliance
Signify
Small Business Administration (SBA) Office of Advocacy

SOUNEIN COMPANY ...ttt ettt b et b et b et b e et b e e e et eh e e b e e et bt e e bt sa et et e b e e e e et e ee e e eeesee e eas
Sullivan-Palatek, Inc ....
Sara Taylor ..............
Trane Technologies
Unico, Inc ....
U.S. Boiler Company ..
Weil-McLain Company
Westinghouse Lighting Corporation
Whirlpool Corporation
Zero Zone, Inc

Manufacturer Trade
Group.

Manufacturer Trade
Groups.

Manufacturer Trade
Group.

Utility Trade Group

Advocacy Group

State, Local Govern-
ments.

Manufacturer
State
Utilities
Manufacturer .
Manufacturer ....
Utility Trade Group
Manufacturer ....
Manufacturer ....
Manufacturer
Individual.
Manufacturer
Manufacturer
Manufacturer Trade
Group.
Manufacturer Trade
Group.
Academic Institution ...
Manufacturer
Manufacturer
Manufacturer Trade
Group.
Manufacturer
Manufacturer Trade
Group.
Utility Trade Group
Advocacy Groups

Manufacturer
Advocacy Group
Advocacy Group
Manufacturer
Federal Government
Agency.

Utility
Manufacturer
Individual.

Manufacturer
Manufacturer ....
Manufacturer ....
Manufacturer ...
Manufacturer
Manufacturer
Manufacturer

AHRI.

Joint Industry Com-
menters.

ABMA.

AGA.

Joint Advocacy Com-
menters.

State Commenters.

BWC.

CEC.
Cal-I0Us.
Carrier.
Crown Boiler.
EELI

GEA.
Goodman.
Grundfos.

Hoshizaki.
Hussmann.
HI.

HIA.

IPR.
Lennox.
Lutron.
MHI.

New Yorker Boiler.
NAFEM.

NPGA.

Joint Environmentalist
Commenters.

Nortek.

NPCC.

NEEA.

Signify.

SBA Office of Advo-
cacy.

Southern.

Sullivan-Palatek.

Trane.

Unico.

U.S. Boiler.
Weil-McLain.
Westinghouse.
Whirlpool.
Zero Zone.

EPCA. (42 U.S.C. 6292(b); 42 U.S.C.
6312(b)) This authority allows DOE to
consider regulating additional products
and equipment to further the goals of
EPCA, i.e., to conserve energy, as long
as certain statutory requirements are
met. Under 42 U.S.C. 6312(b), DOE is
required to include commercial/
industrial equipment as covered
equipment “by rule.” While there is no

III. Discussion of Specific Revisions to
Appendix A

A. Coverage Determinations

In addition to specifying a list of
covered products and equipment, EPCA
contains provisions that enable the
Secretary of Energy to classify
additional types of consumer products
and commercial/industrial equipment
as “‘covered”” within the meaning of

corresponding requirement to include
consumer products as covered products
by rule,® DOE conducts coverage
determination rulemakings for both

8 Under 42 U.S.C. 6292(b), DOE is authorized to
“classify” a consumer product as a covered product
if certain conditions are met. But there is no
mention of DOE having to make such classifications
by rule.
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commercial/industrial equipment and
consumer products.

In the February 2020 Final Rule, DOE
added a section on coverage
determination rulemakings. Among
other things, the new section provided
that DOE will: (1) initiate a coverage
determination rulemaking with a notice
of proposed determination; (2) publish
final coverage determinations as
separate notices prior to the initiation of
any test procedure or energy
conservation standard rulemaking and
at least 180 days prior to publication of
a test procedure NOPR; and (3) finalize
any changes to an existing scope of
coverage before proceeding with a test
procedure or energy conservation
standard rulemaking. 85 FR 8626, 8648—
8653.

As discussed in the July 2021 NOPR,
DOE has reconsidered whether the
benefits of a one-size-fits-all rulemaking
approach that lacks flexibility and
includes extra procedural steps not
required by EPCA outweigh the
increased difficulty such an approach
poses in achieving EPCA’s goal of
increased energy conservation. First,
with respect to the requirement that
DOE initiate a coverage determination
rulemaking with a notice of proposed
determination, DOE noted in the July
2021 NOPR that in some cases it may be
necessary to gather information about a
consumer product or commercial/
industrial equipment before issuing a
proposed determination of coverage.
DOE went on to state that it may only
classify a consumer product as a
covered product if it is necessary or
appropriate to carry out the purposes of
EPCA and the average annual per-
household energy use of the consumer
product is likely to exceed 100 kilowatt-
hours per year. As such, DOE explained
that it may be beneficial to first issue an
RFT or other document to solicit
comment on whether a consumer
product is likely to meet these
requirements. Accordingly, DOE
proposed to clarify that it may issue an
RFT or other pre-rule document prior to
a notice of proposed coverage
determination. 86 FR 35668, 35672.

Second, regarding the requirements to
finalize coverage determinations prior to
the initiation of any test procedure or
energy conservation standard
rulemaking and at least 180 days prior
to publication of a test procedure NOPR,
DOE noted in the July 2021 NOPR that
coverage determination, test procedure,
and energy conservation standard
rulemakings are interdependent. Id. A
coverage determination defines the
product/equipment scope for which
DOE can establish test procedures and
energy conservation standards. It also

signals that inclusion of the consumer
product or commercial/industrial
equipment is necessary to carry out the
purposes of EPCA, i.e., to conserve
energy and/or water. In order to make
this determination, DOE needs to
consider whether a test procedure and
energy conservation standard can be
established for the consumer product or
commercial/industrial equipment. If
DOE cannot develop a test procedure
that measures energy use during a
representative average use cycle and is
not unduly burdensome to conduct (42
U.S.C. 6293(b)(3); 42 U.S.C. 6314(a)(2))
or prescribe energy conservation
standards that result in significant
energy savings (42 U.S.C. 6295(0); 42
U.S.C. 6316(a)), then making a coverage
determination is not necessary as it will
not result in the conservation of energy.
Thus, DOE explained in the July 2021
NOPR that it was important that the
Department be able to initiate test
procedure and energy conservation
standard rulemakings while considering
whether to establish coverage for a new
consumer product or commercial
equipment. Accordingly, DOE proposed
to eliminate the requirement that
coverage determination rulemakings
must be finalized prior to initiation of

a test procedure or energy conservation
standard rulemaking. 86 FR 35668,
35672.

As for the requirement that a coverage
determination be finalized 180 days
prior to publication of a test procedure
NOPR, DOE explained in the July 2021
NOPR that there are significant
differences between the benefits of
finalizing a coverage determination
prior to publishing a test procedure
NOPR and the benefits of finalizing a
test procedure prior to publishing an
energy conservation standards NOPR.
Id. As discussed in the December 2021
Final Rule, a delay between publication
of a test procedure final rule and an
energy conservation standards NOPR
may be beneficial in some cases as it
could allow stakeholders to gain greater
familiarity with complex test procedure
amendments before providing comment
on a proposal to amend standards. 86
FR 70892, 70911. But DOE does not see
a corresponding potential benefit for
delaying publication of a test procedure
NOPR after a coverage determination,
which establishes the scope of coverage,
i.e., a definition, for the newly covered
product or equipment, is finalized.
Accordingly, DOE proposed to eliminate
the 180-day period and require that
coverage determination rulemakings be
finalized prior to publication of a test
procedure NOPR. 86 FR 35668, 35672.

Finally, the February 2020 Final Rule
also stated that, if DOE finds it

necessary and appropriate to expand or
reduce the scope of a finalized coverage
determination during a test procedure or
standards rulemaking, the Department
will initiate a new coverage
determination process prior to moving
forward with the test procedure or
standards rulemaking. As DOE would be
expanding or reducing the scope of an
existing coverage determination, DOE
proposed in the July 2021 NOPR to
clarify that in instances where DOE
needed to modify the scope of a
coverage determination, DOE would
simply amend that determination, as
opposed to initiating an entirely new
coverage determination. 86 FR 35668,
35670.

Comments Supporting DOE’s Proposal
on Coverage Determination
Rulemakings

A number of commenters supported
DOE'’s proposal to allow for early
stakeholder input prior to issuing a
notice of proposed coverage
determination. (See, e.g., ASAP, No. 53
at p. 14; Carrier, No. 54 at p. 2; Lutron,
No. 64 at p. 2; NEEA, No. 71 at p. 2;
Advocacy Groups, No. 70 at p. 2; State
Commenters, No. 67 at p. 6) For
example, State Commenters noted that
DOE’s proposal would allow the
Department to collect necessary
information prior to issuing a proposed
coverage determination. (State
Commenters, No. 67 at p. 6) Similarly,
Lutron also favored allowing DOE to
obtain public input before issuing a
proposed coverage determination.
(Lutron, No. 64 at p. 2)

Several commenters also supported
DOE'’s proposal to remove the
requirement that coverage
determinations be finalized before
initiating test procedure and standards
rulemakings. (See, e.g., ASAP, No. 53 at
p- 14; Carrier, No. 54 at p. 2; Lutron, No.
64 at p. 2; CA IOUs, No. 69 at p. 2;
NEEA, No. 71 at p. 2; CEC, No. 55 at p.
2; State Commenters, No. 67 at p. 6;
Advocacy Groups, No. 70 at p. 2)
Appliance Standards Awareness Project
(ASAP), in expressing its support, noted
that information learned during test
procedure and standards rulemakings
can help inform the coverage
determination and avoid potential
delays resulting from DOE having to
amend a coverage determination after it
was initially finalized. (ASAP, No. 53 at
p. 14) The California Investor-Owned
Utilities (CA IOUs) also cited several
successful negotiated rulemakings
where standards, test procedures, and
scope were considered simultaneously
as evidence of the potential benefits of
DOE’s proposal. (CA IOUs, No. 69 at p.
2) While recognizing that information
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obtained during a test procedure
rulemaking may help inform a coverage
determination, Carrier and Lutron
emphasized that test procedure and
NOPRs should not be issued before a
coverage determination is finalized.
(Carrier, No. 54 at p. 2; Lutron, No. 64
at p. 2)

DOE also received support for its
proposal to eliminate the 180-day
required period between finalization of
a coverage determination and
publication of a test procedure NOPR.
(See, e.g., NEEA, No. 71 at p. 2; CEC,
No. 55 at p. 2; State Commenters, No.
67 at p. 5) In particular, Northwest
Energy Efficiency Alliance (NEEA)
supported removal of the 180-day
requirement between a finalized
coverage determination and a test
procedure NOPR as there are times
when completing these rulemakings in
parallel would be the most efficient use
of DOE’s and stakeholders’ time. NEEA
stated that DOE should consider the
appropriate timeline between a coverage
determination and a test procedure
NOPR on a case-by-case basis, as there
are many circumstances when a 6-
month delay may be unnecessary.
(NEEA, No. 71 at p. 2) State
Commenters also agreed with DOE that
a mandatory delay between finalization
of a coverage determination and
issuance of a test procedure NOPR did
not offer the same benefits as a delay
between finalization of a test procedure
and issuance of a standards NOPR.
(State Commenters, No. 67 at p. 5)

Comments Opposing DOE’s Proposal on
Coverage Determination Rulemakings

While many commenters expressed
support for most, if not all, of DOE’s
proposals, some commenters expressed
concerns with and/or alternatives to
DOE’s proposed revisions to its coverage
determination rulemaking process.
These concerns and alternative
proposals were centered around DOE’s
proposed elimination of the 180-day
period between finalization of a
coverage determination and publication
of a test procedure NOPR. (See, e.g.,
ASAP, No. 53 at p. 14; Grundfos, No. 53
at p. 16; Carrier, No. 54 at p. 2; ABMA,
No. 61 at p. 2; Lutron, No. 64 at p. 2)

Several of these commenters stated
that some period of time between
finalization of a coverage determination
and publication of a test procedure
NOPR is necessary. For example, the
American Boiler Manufacturers
Association (ABMA) stated that
although it supported the 180-day delay
between finalization of a coverage
determination and publication of a test
procedure NOPR, it is also sensitive to
DOE’s concerns about delays to the

rulemaking process that jeopardize its
ability to meet statutory deadlines.
Consequently, ABMA suggested a
compromise approach of shortening the
required spacing from 180 days to 90
days. (ABMA, No. 61 at p. 2) Lutron and
the Joint Industry Commenters stated
that there could be a number of reasons
why adequate time is needed between
those two events, so DOE should
consider whether such time is necessary
in each case and seek stakeholder
feedback on that matter during the
coverage determination process.
(Lutron, No. 64 at p. 2; Joint Industry
Commenters, No. 62 at p. 4) The Joint
Industry Commenters specifically
mentioned a scenario where a standards
development organization is developing
a test procedure as a reason for having
some period of time between
finalization of a coverage determination
and publication of a test procedure
NOPR. Similarly, Carrier recommended
that DOE should make it a standard
practice to seek early public input
through an RFI (or other appropriate
mechanism) to obtain input on the
appropriate time needed between a
coverage final rule and a test procedure
NOPR. (Carrier, No. 54 at p. 2)

In contrast to these comments
requesting some period of time between
finalization of a coverage determination
and publication of a test procedure
NOPR, DOE also received comments to
eliminate the requirement altogether
that DOE finalize coverage
determinations prior to publishing test
procedure NOPRs. ASAP suggested that
DOE should be able to finalize a
coverage determination concurrent with
finalization of any energy conservations
standards. ASAP contended that
allowing the Department to incorporate
information learned during the
rulemaking process into the coverage
determination would avoid any
potential delays associated with having
to amend the coverage determination
after it was initially finalized. (ASAP,
No. 53 at p. 14) Similarly, the Advocacy
Groups encouraged DOE to adopt an
approach allowing for concurrent
coverage and standards finalizations.
They noted that the proposed regulatory
text would still require DOE to finalize
a coverage determination prior to
publishing a proposed test procedure
and, in their view, this requirement
would limit DOE’s ability to incorporate
information learned during the related
test procedure and standards
rulemakings into the coverage
determination, which could result in
unnecessary delays if DOE is required to
pause the rulemaking process to amend

the coverage determination. (Advocacy
Groups, No. 70 at p. 2)

DOE’s Response to Comments

In response to comments, DOE first
notes a large majority of commenters,
representing a wide variety of
stakeholders, supported both the
elimination of the requirement to begin
a coverage determination rulemaking
with a notice of proposed determination
and the requirement that a coverage
determination be finalized prior to
initiation of a test procedure or
standards rulemaking. In both cases,
commenters recognized that allowing
for more early stakeholder input,
including information on prospective
test procedures and standards, will help
make for a better, more-informed
coverage determination rulemaking
process. Accordingly, for the reasons
discussed in the July 2021 NOPR and
this document, DOE is removing the
requirements from section 5 of appendix
A that a coverage determination begin
with a notice of proposed determination
and be finalized prior to initiation of a
test procedure or standards rulemaking.

Additionally, DOE did not receive any
comments regarding its proposed
clarification that, if DOE finds it
necessary and appropriate to expand or
reduce the scope of a finalized coverage
determination during a test procedure or
standards rulemaking, the Department
will amend the existing coverage
determination prior to moving forward
with the test procedure or standards
rulemaking. Accordingly, for the
reasons discussed in the July 2021
NOPR and this document, DOE is
revising section 5(d) of appendix A to
clarify that, if necessary and
appropriate, the Department will amend
the existing coverage determination
prior to moving forward with a test
procedure or standards rulemaking.

As for the comments regarding t%e
180-day period and sequencing of the
coverage determination, test procedure,
and standards rulemakings, DOE first
notes that several commenters stated
there could be potential benefits of
having a period of time between
finalization of a coverage determination
and publication of a test procedure
NOPR. Specifically, the Joint Industry
Commenters gave an example of where
a delay between finalization of a
coverage determination and publication
of a test procedure may allow a
standards development organization
more time to develop an industry test
procedure. DOE does not disagree with
these commenters in that a delay
between finalization of a coverage
determination and publication of a test
procedure NOPR may offer some
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benefits in certain cases. But, as stated
throughout this rulemaking process,
DOE has reconsidered whether the
benefits of a one-size-fits-all rulemaking
approach that lacks flexibility and
includes extra procedural steps not
required by EPCA outweigh the
increased difficulty such an approach
poses in accomplishing the purposes of
EPCA, i.e., to conserve energy. So, while
a 180-day period in between finalization
of a coverage determination and
publication may offer benefits in certain
situations, in other cases it will simply
result in a 180-day delay in
implementing energy conservation
standards without benefiting the
rulemaking process. Thus, DOE is
declining to adopt a specific time frame
associated with the sequencing of a
coverage determination and test
procedure rulemaking.

As for those comments suggesting
DOE allow concurrent finalization of
coverage determinations and energy
conservation standards, the Department
believes any benefits from concurrent
finalization of coverage determinations
and energy conservation standards are
more than outweighed by the
uncertainty this would add to the
rulemaking process. The commenters
argued that concurrent determinations
could avoid potential delays by
incorporating information learned
during the standards rulemaking
process into the final coverage
determination. But DOE’s proposal
already allows for coverage
determination rulemakings to be
informed by the preliminary stages of
test procedure and standards
rulemakings. Further, DOE notes that
the negotiated rulemaking process
allows stakeholders to simultaneously
consider scope of coverage, test
procedures, and energy conservation
standards.®

Accordingly, for the reasons
discussed in the July 2021 NOPR and
this document, DOE is revising section
5 of appendix A to eliminate the 180-
day required period between
finalization of a coverage determination
and publication of a test procedure and,
instead, provide that coverage
determinations be finalized prior to
publication of a test procedure NOPR.

9DOE, through its Appliance Standards
Rulemaking Federal Advisory Committee
(“ASRAC”), established a working group to
negotiate energy conservation standards for
commercial and industrial fans and blowers. 80 FR
17359 (Apr. 1, 2015). The working group submitted
a term sheet containing recommendations on scope
of coverage, test procedures, and energy
conservation standards analysis methodology. The
term sheet is available at https://
www.regulations.gov/document/EERE-2013-BT-
STD-0006-0179.

B. Process for Developing Energy
Conservation Standards

As part of the February 2020 Final
Rule, DOE made a number of changes to
its process for developing energy
conservation standards. The February
2020 Final Rule, among other changes:
(1) required that DOE initiate a
standards rulemaking with an early
assessment RFI; (2) required that the
preliminary stages of a standards
rulemaking include either a framework
document/preliminary analysis or an
advance notice of proposed rulemaking
(“ANOPR”); and (3) set minimum
comment periods for NOPR and pre-
NOPR documents. 85 FR 8626, 8704—
8706.

As discussed throughout this
rulemaking process, DOE has
reconsidered whether the benefits of a
one-size-fits-all rulemaking approach
that lacks flexibility and includes extra
procedural steps not required by EPCA
outweigh the increased difficulty such
an approach poses in meeting DOE’s
statutory deadlines and obligations
under EPCA. As such, DOE proposed
additional revisions to the process for
developing energy conservation
standards in the July 2021 NOPR. First,
DOE proposed to eliminate the
requirement for an early assessment RFI.
DOE reasoned that because stakeholders
can comment on whether a new or
amended standard would meet the
relevant statutory criteria at any stage of
the rulemaking process, a separate
rulemaking document limited to only
that topic (i.e., the early assessment RFI)
may delay the overall process without
adding an appreciable benefit. Instead,
DOE noted that it would welcome the
same type of information in the context
of an RFI, preliminary analysis, ANOPR,
or some other pre-NOPR document,
while at the same time asking other
relevant questions and gathering
information in the event that the
Department decides to proceed with an
energy conservation standards
rulemaking. 86 FR 35668, 35673.

Second, in conjunction with the
proposal to eliminate the early
assessment RFI, DOE also proposed to
eliminate the requirement that the pre-
NOPR stage of a standards rulemaking
include either a framework document/
preliminary analysis or an ANOPR. DOE
tentatively concluded that one round of
pre-NOPR input may be sufficient for
some rulemakings. For instance, DOE is
required to revisit final determinations
that energy conservation standards do
not need to be amended within three
years. (42 U.S.C. 6295(m)(3)(B)) In such
cases, it may not be necessary to issue
a framework document/preliminary

analysis or an ANOPR, as an RFI or
NODA may be sufficient to update
DOE’s rulemaking analysis in
preparation for proposing amended
standards or a determination that
standards do not need to be amended.
Another example for which a single
round of pre-NOPR input may be
sufficient would be if a product has
been subject to multiple rounds of
rulemaking, relies on mature
technologies, and for which the market
is well-understood. As such, DOE
proposed to publish one or more
documents in the Federal Register
during the pre-NOPR stage of a
rulemaking to gather information on key
issues. Such document(s) could take
several forms depending upon the
specific proceeding, including a
framework document, RFI, NODA,
preliminary analysis, or ANOPR. 86 FR
35668, 35673.

Finally, DOE proposed revisions to
the comment periods for pre-NOPR and
NOPR rulemaking documents. For pre-
NOPR documents, which do not have a
statutorily required minimum comment
period, DOE proposed to eliminate the
75-day minimum public comment
period and, instead, determine the
appropriate comment period for these
documents on a case-by-case basis. This
would allow DOE to establish comment
periods that are commensurate with the
nature and complexity of the issues
presented in a pre-NOPR document,
while also allowing DOE to proceed
more expeditiously with its rulemaking
process. Id. DOE also proposed to
eliminate the 75-day minimum public
comment period for standards NOPRs
and revert to the Department’s prior
practice, consistent with EPCA, of
requiring a 60-day minimum public
comment period. DOE stated that 60
days offers an adequate amount of time
for comment in most standards
rulemakings, while helping to
streamline the rulemaking process. And,
for those rulemakings involving more
complex issues, DOE noted that 60 days
is the minimum comment period, and
the Department may extend comment
periods as appropriate. 86 FR 35668,
35673-35674.

Comments Supporting DOE’s Proposal
on Energy Conservation Standards
Rulemakings

Several commenters supported DOE’s
proposal to eliminate the requirement
for an early assessment RFI and instead
clarify that DOE will issue one or more
pre-NOPR documents intended to gather
information on key issues, including
whether new or amended standards
would satisfy the relevant statutory
criteria. (See, e.g., ABMA, No. 61 at p.
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3; Grundfos, No. 53 at pp. 24-25; ASAP,
No. 53 at p. 24; CA IOUs, No. 69 at pp.
1-2; NEEA, No. 71 at p. 2) In expressing
their support, the CA IOUs stated that
the decision of whether a rulemaking
should move forward can be made
through a normal RFI, rather than
through a formal, mandatory early
assessment stage. (CA I0Us, No. 69 at
pp. 1-2) Similarly, ASAP supported
DOE'’s proposal to eliminate the
requirement for an early assessment RFI
because the Department can elicit the
same type of information through other
types of pre-NOPR documents, and DOE
should be allowed the flexibility to
determine the specific rulemaking
documents that are appropriate in each
case. (ASAP, No. 53 at p. 24) Grundfos
and ABMA supported eliminating the
early assessment RFI as long as DOE
continued to provide opportunities for
early stakeholder input. The Advocacy
Groups supported DOE’s proposal
because it would provide DOE with the
flexibility to determine the specific
rulemaking steps that are appropriate in
individual cases, thereby avoiding
unnecessary delays while continuing to
provide an opportunity for early
stakeholder input. (Advocacy Groups,
No. 70 at p. 4)

Several commenters also expressed
their support for DOE’s proposal to
determine comment periods for pre-
NOPR documents on a case-by-case
basis and revise the minimum comment
period for standard NOPRs to be
consistent with EPCA. (See ASAP, No.
53 at p. 24; NEEA, No. 71 at pp. 2-3;
Advocacy Groups, No. 70 at p. 3; NPCC,
No. 52 at p. 2) The Advocacy Groups
noted that the proposal would avoid
unnecessary delays by allowing DOE to
select appropriate comment periods for
pre-NOPR documents, while continuing
to provide an opportunity for early
stakeholder input. (Advocacy Groups,
No. 70 at p. 4) In expressing their
support for the proposal, ASAP also
noted that the requirements are for
minimum comment periods and DOE is
free to set longer comment periods
where merited. (ASAP, No. 53 at p. 24)

Comments Opposing DOE’s Proposal on
Energy Conservation Standards
Rulemakings

Several commenters opposed DOE’s
proposal to eliminate the requirement
for an early assessment RFI and instead
clarify that DOE will issue one or more
pre-NOPR documents intended to gather
information on key issues, including
whether new or amended standards
would satisfy the relevant statutory
criteria. (See, e.g., AHAM, No. 53 at p.
27; Lutron, No. 64 at p. 3; Mercatus, No.
48 (Attachment) at pp. 3—4; Lennox, No.

60 at p. 6; Joint Industry Commenters,
No. 62 at p. 5; GEA, No. 72 at p. 3) In
expressing their support for the early
assessment process laid out in the
February 2020 Final Rule, AHAM stated
that the early assessment procedure
could help DOE streamline its process
by prioritizing rules that satisfy EPCA’s
requirements, thereby conserving DOE
and stakeholder resources and allowing
DOE to meet its deadlines more often.
(AHAM, No. 53 at p. 27) Similarly,
Lutron stated that the early assessment
process will help prevent time and
resources being invested in standards
rulemakings that cannot meet the
applicable statutory criteria. (Lutron,
No. 64 at p. 3) Mercatus argued in favor
of retaining the early assessment process
as it would ensure that a wide variety
of viewpoints are considered by DOE
prior to a regulation being formally
proposed. In its view, once a regulation
has been proposed, an agency has
already made up its mind about what it
wants to do, and public input comes too
late to matter. (Mercatus, No. 48
(Attachment) at pp. 3—4)

In addition to opposing the
elimination of the early assessment RFI,
the Joint Industry Commenters offered
their own proposal on what an early
assessment process should entail. They
first suggested that DOE issue a pre-
rulemaking document of its choice
aimed at obtaining comment on whether
a standard should be amended using the
criteria in 42 U.S.C. 6295(n)(2). They
added that the pre-rulemaking
document used by DOE should also: (1)
present data and information DOE has
gathered during informal, pre-
rulemaking stakeholder engagement; (2)
identify and seek comment on design
options; (3) identify and seek comment
on the existence of or opportunity for
voluntary, nonregulatory action; (4) seek
comment on cumulative regulatory
burden; (5) identify significant
subgroups of consumers and
manufacturers that merit analysis; and
(6) seek comment on whether, if DOE
moves forward with rulemaking, DOE
should pursue negotiated rulemaking.
The Joint Industry Commenters
remarked that their suggested approach
did not differ dramatically from DOE’s
proposal but would include a NODA/
Preliminary Analysis step after the
initial pre-NOPR document. In their
view, the inclusion of a pre-Technical
Support Document (“TSD”) as part of
this process is important in initiating a
vital exchange of information early in
the rulemaking process. (Joint Industry
Commenters, No. 62 at p. 6)

Several commenters also opposed
DOE’s proposal to determine comment
periods for pre-NOPR documents on a

case-by-case basis and revise the
minimum comment period for standards
NOPRs to be consistent with EPCA.
(See, e.g., Grundfos, No. 53 at pp. 25—
26; Carrier, No. 54 at pp. 3, 4; BWC, No.
63 at p. 2; Joint Industry Commenters,
No. 62 at pp. 7-8; Lennox, No. 60 at p.
3) For example, Lennox stated that at
least 60 days should be provided for
comment for pre-NOPR documents as
DOE regulations are typically complex,
often may involve significant market
and manufacturing changes, and pre-
NOPR documents by definition are early
in the regulatory process, so the timing
of their release is generally
unpredictable and stakeholder
personnel are not necessarily
immediately available to assess them.
(Lennox, No. 60 at p. 3) BWC opposed
shortening the standards NOPR
comment period from 75 days to 60
days, noting that manufacturers and all
other stakeholders are expected to read,
analyze, and investigate substantial
documentation between a NOPR itself
and an associated TSD. BWC argued
that these documents take DOE and its
consultants’ months to prepare, and to
expect a complete and thorough
analysis by stakeholders in 60 calendar
days is unreasonable, especially when
considering the necessary effort in
managing other regulatory activities that
currently impact it. (BWC, No. 63 at p.
2)

DOE’s Response to Comments

In response to these comments, DOE
first notes that commenters raised
several valid points about the benefits of
the early assessment process and longer
comment periods. For instance, DOE
agrees that early stakeholder input is
essential in the rulemaking process. It
would also be beneficial, from an
allocation of resources standpoint, to
determine as early as possible whether
a new or amended standard would
satisfy the applicable statutory criteria.
And that is why DOE did not propose
to eliminate the early assessment
process in the July 2021 NOPR. Instead,
DOE proposed to eliminate the
requirement that the Department solicit
information on whether a new or
amended standard would meet the
applicable statutory criteria in a
rulemaking document limited to only
that topic, i.e., the early assessment RFI.
86 FR 35668, 35673. DOE stated it
would issue one or more pre-NOPR
rulemaking documents and made it
clear that the Department would
welcome the same type of early
assessment information in these
documents, while at the same time
asking other relevant questions. Id. With
respect to the early assessment proposal
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from the Joint Industry Commenters,
DOE notes that the commenters
remarked on the similarities with DOE’s
own proposal, with the only notable
difference being the requirement to
issue a NODA or preliminary analysis
after the initial pre-NOPR document.
While DOE acknowledges that many
rulemakings may involve an RFI
followed by a NODA or preliminary
analysis, that certainly is not the case
for all rulemakings. For example, if DOE
is revisiting a decision not to amend
standards within the 3-year period
specified under 42 U.S.C. 6295(m)(3), a
pre-NOPR RFI requesting any
information relevant to the previous
analysis may be sufficient to proceed
with a proposed determination that
standards do not need to be amended.
As such, a requirement to issue a NODA
or preliminary analysis would consume
time and resources without providing
an appreciable benefit to DOE or the
public.

Finally, regarding the benefits of early
stakeholder input, DOE strongly
disagrees with the assertion from
Mercatus that DOE does not properly
consider stakeholder input received in
response to NOPRs. DOE values
stakeholder input at every stage of the
rulemaking process and has made
changes to proposed test procedures and
standards in response to stakeholder
comments. For example, in an energy
conservation standards rulemaking for
dishwashers in which DOE initially
proposed more stringent standards, DOE
determined, in part, based on comments
received raising concerns with potential
impacts on consumer utility that more
stringent standards were not justified.
81 FR 90072, 90114 (Dec. 13, 2016). In
the January 10, 2020, final rule
establishing energy conservation
standards for portable air conditioners
DOE updated its equation for
calculating the combined energy
efficiency ratio from that presented in
the proposed rule based on information
and data submitted by stakeholders. 85
FR 1378, 1398.

DOE also recognizes that the
standards rulemaking process is
necessarily complex. And stakeholders
need sufficient time to comment on
rulemaking documents. But there are
also instances where DOE issues
rulemaking documents of limited scope
and a 30-day comment period, or even
less, is more than sufficient. For
example, as discussed previously, DOE
is required to revisit a determination not
to amend standards within three years.
In such cases, DOE may issue an RFI on
whether there have been any material
changes to the market that would affect
the analysis conducted in the previous

determination not to amend standards.
As the scope of the RFI is limited, a 30-
day comment period may be more than
sufficient to allow stakeholders a
meaningful opportunity to comment.
With respect to NOPRs, EPCA requires
at least a 60-day comment period. (42
U.S.C. 6295(p)(2)) Similarly, Executive
Order (“E.O.”) 12866, ‘Regulatory
Planning and Review,” 58 FR 51735
(Oct. 4, 1993), states that in most cases
a comment period should not be less
than 60 days. As stated previously,
DOE’s main purpose in revising
appendix A is to minimize the
inefficiencies and unnecessary delays
that come with a one-size-fits-all
rulemaking approach. DOE sees no
reason to establish a longer minimum
comment period than required by EPCA
or recommended under E.O. 12866,
which applies to other Federal agencies
that conduct rulemaking analyses of
comparable complexity.

Accordingly, for the reasons
discussed in the July 2021 NOPR and
this document, DOE is revising section
6 of appendix A to specify that the
Department will issue one or more pre-
NOPR rulemaking documents and
comment periods for standards
rulemaking documents will be
determined on a case-by-case basis with
a minimum 60-day comment period for
NOPRs.

C. Process for Developing Test
Procedures

As part of the February 2020 Final
Rule, DOE made a number of changes to
its process for developing test
procedures. The February 2020 Final
Rule, among other changes: (1) required
that DOE initiate a test procedure
rulemaking with an early assessment
RFT; and (2) required that DOE identify
any necessary modifications to
established test procedures prior to
initiating the standards development
process. 85 FR 8626, 8653—8654, 8676—
8682, 8707—-8708.

As discussed throughout this
rulemaking process, DOE has
reconsidered whether the benefits of a
one-size-fits-all rulemaking approach
that lacks flexibility and includes extra
procedural steps not required by EPCA
outweigh the increased difficulty such
an approach poses in meeting DOE’s
statutory deadlines and obligations
under EPCA. As such, DOE proposed
additional revisions to the process for
developing test procedures in the July
2021 NOPR. First, DOE proposed to
eliminate the requirement for an early
assessment RFI. Because interested
parties are free to raise the matter of the
need for an amended test procedure at
any preliminary stage of the rulemaking,

DOE tentatively concluded that a
separate rulemaking document limited
to only that topic (i.e., the early
assessment RFI) unnecessarily delays
the overall process without appreciable
benefit. Consequently, DOE proposed to
issue one or more pre-NOPR documents
that would welcome the same type of
early assessment information, while at
the same time asking relevant questions
and gathering information about other
test procedure issues, such as the
applicability of any industry test
procedure. 86 FR 35668, 35674.
Second, for pre-NOPR documents for
which there is no statutorily required
comment period, DOE proposed to
clarify that the Department would
determine an appropriate comment
period for pre-NOPR documents on a
case-by-case basis. This would allow
DOE to account for the nature and
complexity of the test procedure
rulemaking at issue. Id. at 86 FR 35675.
DOE also proposed to clarify that it will
provide a minimum 60-day public
comment period with at least one public
hearing or workshop for test procedure
NOPR documents. Id. DOE has
historically provided a 75-day comment
period for test procedure NOPRs,
consistent with the comment period
requirement for technical regulations in
the North American Free Trade
Agreement, U.S.-Canada-Mexico
(“NAFTA”), Dec. 17, 1992, 32 L.L.M.
289 (1993); the North American Free
Trade Agreement Implementation Act,
Public Law 103-182, 107 Stat. 2057
(1993) (codified as amended at 10
U.S.C.A. 2576) (1993) (“NAFTA
Implementation Act”); and Executive
Order 12889, “Implementation of the
North American Free Trade
Agreement,” 58 FR 69681 (Dec. 30,
1993). However, Congress repealed the
NAFTA Implementation Act and has
replaced NAFTA with the Agreement
between the United States of America,
the United Mexican States, and the
United Canadian States (“USMCA”’),
Nov. 30, 2018, 134 Stat. 11, thereby
rendering E.O. 12889 inoperable.
Consequently, since USMCA is
consistent with EPCA’s public comment
period requirements and normally
requires a minimum comment period of
60 days for technical regulations, DOE
proposed to provide a minimum 60-day
public comment period for test
procedure NOPRs. 86 FR 35668, 35675.
Finally, DOE proposed to eliminate
the requirement that the Department
identify any necessary test procedure
modifications prior to initiating the
standards development process. Id. As
DOE recognized in the December 2021
Final Rule, it is important that test
procedures be finalized prior to
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proposing standards so stakeholders can
properly evaluate and provide comment
on the proposed standards. 86 FR
70892, 70911. But this reasoning does
not extend to requiring DOE to identify
test procedure modifications prior to
initiating a standards rulemaking.
Conducting preliminary standards-
related work and information gathering
in concert with the test procedure
proceeding can lead to a more-efficient
rulemaking process without sacrificing
the quality of DOE’s analyses or the
opportunity for public input.

Comments Supporting DOE’s Proposal
on Test Procedure Rulemakings

Several commenters expressed their
support for DOE’s proposal to eliminate
the requirement for an early assessment
RFT and instead clarify that DOE will
issue one or more pre-NOPR documents
intended to gather information on key
issues, including whether a new or
amended test procedure would satisfy
the relevant statutory criteria. (See, e.g.,
NEEA, No. 71 at p. 2; Advocacy Groups,
No. 70 at p. 4; State Commenters, No.
67 at p. 6; Grundfos, No. 53 at p. 33; CA
I0Us, No. 69 at pp. 1-2) In expressing
their support, the CA IOUs stated that
the decision of whether a rulemaking
should move forward can be made
through a normal RFI, rather than
through a formal, mandatory early
assessment stage. (CA I0Us, No. 69 at
pp. 1-2) The Advocacy Groups
supported DOE’s proposal because it
would provide DOE with the flexibility
to determine the specific rulemaking
steps that are appropriate in individual
cases, thereby avoiding unnecessary
delays while continuing to provide an
opportunity for early stakeholder input.
(Advocacy Groups, No. 70 at p. 4)
Similarly, the State Commenters noted
that requiring DOE to commence test
procedure rulemakings with an early
assessment request for information
unnecessarily imposes a one-size-fits-all
approach on DOE’s rulemaking course
and constrains the agency’s discretion to
pursue rulemaking in the most
expeditious manner possible. (State
Commenters, No. 67 at p. 6)

Several commenters also supported
DOE’s proposal to determine comment
periods for pre-NOPR documents on a
case-by-case basis and revise the
minimum commenter period for test
procedure NOPRs to be consistent with
EPCA and USMCA. (See, e.g., NEEA,
No. 71 at p. 3; CEC, No. 55 at p. 3; CA
I0Us, No. 53 at p. 32) The Advocacy
Groups noted that the proposal would
avoid unnecessary delays by allowing
DOE to select appropriate comment
periods for pre-NOPR documents on a
case-by-case basis, while continuing to

provide an opportunity for early
stakeholder input. (Advocacy Groups,
No. 70 at p. 4)

Finally, DOE also received comments
supporting its proposal to remove the
requirement that the Department
identify any necessary test procedure
modifications prior to initiating the
standards development process. For
example, the Advocacy Groups
supported DOE’s proposal to clarify that
it would not be precluded from issuing
pre-rulemaking documents for standards
prior to a test procedure final rule,
asserting that this clarification would
help avoid unnecessary delays to DOE’s
rulemaking process. In their view, test
procedure and standards rulemakings
inform each other and providing DOE
with the ability to conduct the initial
stages of a standards rulemaking prior to
finalizing a test procedure will allow
issues identified in the early phases of
the standards rulemaking related to the
test procedure to be addressed in the
test procedure rulemaking. (Advocacy
Groups, No. 70 at p. 4) Similarly, the CA
I0Us supported DOE’s proposed
clarification that preliminary work may
begin on energy conservation standards
prior to completion of a test procedure
rulemaking. The CA I0Us reasoned that
this refinement would help DOE to
expedite its rulemaking process and
reduce its backlog of rulemakings. (CA
I0Us, No. 69 at pp. 2-3)

Comments Opposing DOE’s Proposal on
Test Procedure Rulemakings

Several commenters opposed DOE’s
proposal to eliminate the requirement
for an early assessment RFI. For
example, Lutron argued that eliminating
the early assessment RFI would
negatively impact DOE’s analysis and
reduce commenters’ ability to provide
meaningful input. (Lutron, No. 64 at p.
3) The Gas Industry Joint Commenters
urged that DOE retain appendix A’s
current early opportunities for
providing public comment and input on
potential standards and test procedure
rulemakings. In their view, it would be
better for DOE to take additional time
needed to produce a good regulation
rather than to take less time to produce
a poorer regulation. (Gas Industry Joint
Commenters, No. 57 at pp. 4-5)
Similarly, the Joint Industry
Commenters stated that the early
assessment process offers DOE
streamlining opportunities by helping it
to identify potential test procedure
issues prior to the initiation of a
standards rulemaking proposal. (Joint
Industry Commenters, No. 62 at p. 9)

Several commenters also opposed
DOE’s proposal to determine comment
periods for pre-NOPR documents on a

case-by-case basis and revise the
minimum comment period for test
procedure NOPRs to be consistent with
EPCA and USMCA. (See, e.g., Carrier,
No. 54 at pp. 3, 4; AHAM, No. 53 at p.

5; Joint Industry Commenters, No. 62 at
pp- 7-8; Lennox, No. 60 at p. 3) For
example, Lennox stated that
commenting on test procedures often
involves testing personnel and lab time
that typically do not have immediate
availability and rulemaking activities
compete with lab time and personnel for
product development, regulatory and
other demands for product testing and
assessment. As such, Lennox opposed
shortening the 75-day comment period
for test procedure NOPRs and suggested
a minimum 60-day comment period for
pre-NOPR comment periods. (Lennox,
No. 60 at p. 3) The Joint Industry
Commenters made similar arguments
regarding the complexity of issues
involved in evaluating proposed test
procedures. They stated that the
evaluation process can—and often
does—include conducting the proposed
test procedure along with the collection
and analysis of testing data to assist
DOE in analyzing the proposed
procedure’s accuracy, repeatability, and
reproducibility, all of which take time to
complete. If DOE decides to shorten the
comment period for test procedure
proposals, the Joint Industry
Commenters asked that DOE continue to
freely grant reasonable requests for
comment period extensions, which they
expected to be more frequent with the
shortening of the comment period. (Joint
Industry Commenters, No. 62 at pp. 7—
8) GEA stated that mandatory comment
periods with sufficient time for in-depth
analysis and commentary are necessary
to provide predictability and fairness to
stakeholders. (GEA, No. 72 at p. 3)

Finally, DOE also received comments
opposing its proposal to remove the
requirement that the Department
identify any necessary test procedure
modifications prior to initiating the
standards development process. For
example, the Joint Industry Commenters
asserted that the test procedure process
should be finalized before the standards
rulemaking process begins. They
stressed the relevance of the test
procedure to the standards analysis,
noting that responses on pre-NOPR
energy conservation standards
documents will often be highly
dependent on the test procedure,
particularly since knowing what the test
procedure will measure will affect how
the stringency of potential standards
will be assessed. (Joint Industry
Commenters, No. 62 at p. 9) Similarly,
Lutron stated that eliminating the
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required sequencing of test procedure
and standards rulemakings would
negatively impact DOE’s analysis on
both test procedures and standards and
would reduce commenters’ ability to
provide meaningful input, especially
during the early rulemaking phases for
new or amended standards. (Lutron, No.
64 at p. 3)

DOE’s Response to Comments

In response to these comments, DOE
first notes that commenters raised
several of the same issues about the
benefits of an early assessment process
and longer comment periods that were
discussed in the preceding section on
the process for developing energy
conservation standards. And, as stated
previously, DOE agrees that early
stakeholder input is essential and that
some rulemaking documents require a
longer comment period in order to give
stakeholders sufficient time to develop
their comments. DOE again notes that it
did not propose to eliminate the early
assessment process in the July 2021
NOPR. Instead, DOE proposed to
eliminate the requirement that the
Department solicit information on
whether an amended test procedure
would meet the applicable statutory
criteria in a rulemaking document
limited to only that topic, i.e., the early
assessment RFIL. 86 R 35668, 35674.
DOE proposed to issue one or more pre-
NOPR rulemaking documents and made
clear that the Department would
welcome the same type of early
assessment information in these
documents, while at the same time
asking other relevant questions. Id.

DOE also recognizes that test
procedures are complex, and
stakeholders need sufficient time to
formulate comments. But, as noted
previously, there are also instances
where DOE issues rulemaking
documents of limited scope and a 30-
day comment period, or even less, is
more than sufficient. For example, in
evaluating the potential establishment
of test procedures for portable air
conditioners, DOE issued an RFI to
provide information on investigative
testing of existing industry test
procedures that could be used to
measure cooling capacity and energy
use for portable air conditioners. 79 FR
26639 (May 9, 2014). Given that DOE
was requesting information regarding
existing industry test procedures, DOE
provided a 30-day comment period. Id.
With respect to test procedure NOPRs,
EPCA requires at least a 60-day
comment period for covered products
(42 U.S.C. 6293(b)(2)) and at least a 45-
day comment period for covered
equipment (42 U.S.C. 6314(b)), while

USMCA normally requires a minimum
comment period of 60 days for technical
regulations.1? As stated previously,
DOE’s main purpose in revising
appendix A is to minimize the
inefficiencies and unnecessary delays
that come with a one-size-fits-all
rulemaking approach. DOE sees no
reason to establish a longer minimum
comment period than required by EPCA
or USMCA, which applies to other
Federal agencies that issue technical
regulations of comparable complexity.

With respect to eliminating the
requirement that DOE identify any
necessary modifications to the test
procedure prior to initiating a standards
rulemaking, DOE agrees with the
Advocacy Groups that test procedure
and standards rulemakings inform each
other and providing DOE with the
ability to conduct the initial stages of a
standards rulemaking prior to finalizing
a test procedure will allow issues
identified in the early phases of the
standards rulemaking related to the test
procedure to be addressed in the test
procedure rulemaking. DOE also agrees
with the CA IOUs that eliminating this
requirement would lead to a more
efficient rulemaking process.

Accordingly, for the reasons
discussed in the July 2021 NOPR and
this document, DOE is revising section
8 of appendix A to specify that the
Department will issue one or more pre-
NOPR rulemaking documents and
comment periods for test procedure
rulemaking documents will be
determined on a case-by-case basis with
a minimum 60-day comment period for
NOPRs. DOE is also eliminating the
requirement in section 8 that the
Department identify any necessary
modifications to a test procedure prior
to initiating a standards rulemaking.

D. ASHRAE Equipment

In EPCA, Congress established a
separate and unique regulatory scheme
pertaining to DOE rulemakings of
certain covered equipment addressed by
ASHRAE Standard 90.1, Energy
Standard for Buildings Except Low-Rise
Residential Buildings, including specific
requirements for both energy
conservation standards and test
procedures. See 42 U.S.C. 6313(a)(6)
and 42 U.S.C. 6314(a)(4), respectively.
In the February 2020 Final Rule, DOE
added a section to appendix A
specifically addressing ASHRAE
equipment for the first time. 85 FR 8626,
8708. While DOE sees value in setting

10 See USMCA, Chapter 11, Technical Barriers to
Trade, available at https://ustr.gov/sites/default/
files/files/agreements/FTA/USMCA/Text/11_
Technical Barriers to_Trade.pdf.

forth the statutory requirements and the
Department’s regulatory process for
covered ASHRAE equipment, a
subsequent review suggested that DOE’s
initial efforts to explain the applicable
ASHRAE requirements could be
improved, both in terms of better
delineating the rulemaking process for
covered ASHRAE equipment and
removing constraints that are neither
compelled by the statute nor consistent
with DOE’s past practice.

First, with respect to the rulemaking
process for ASHRAE equipment laid out
in EPCA, DOE proposed to separate out
the statutory requirements for energy
conservation standards and test
procedures, as the February 2020 Final
Rule erroneously applied EPCA’s
timelines for energy conservation
standards to test procedures as well. Id.
at 86 FR 35675-35676. DOE also
proposed to clarify what type of action
on the part of ASHRAE would trigger a
DOE review for amended energy
conservation standards and test
procedures. With respect to amended
energy conservation standards, DOE
proposed to only consider ASHRAE to
have acted in a manner triggering DOE
review when an updated version of
ASHRAE Standard 90.1 publishes (i.e.,
not at the time that an addendum to
ASHRAE Standard 90.1 is released or
approved), and the updated version
includes an increase in the stringency of
standard levels or a new design
requirement relative to the current
Federal standards. With respect to test
procedures, DOE proposed to only
consider ASHRAE to have acted in a
manner triggering DOE review when an
updated version of ASHRAE Standard
90.1 publishes (i.e., not at the time that
an addendum to ASHRAE Standard 90.1
is released or approved), and that
updated version adopts a new or
amended test procedure that updates
the technical methodology. This
approach is consistent with the
ASHRAE-specific provisions in EPCA
and generally consistent with past DOE
practice. Id. at 86 FR 35676. Finally,
DOE also proposed to clarify that
ASHRAE’s review and reaffirmance (i.e.,
not amending) of either a standard or
test procedure does not trigger a DOE
review or affect the timing of DOE’s
separate obligation under EPCA to
periodically review standards and test
procedures for each class of covered
equipment. Id.

Additionally, DOE proposed to clarify
that it has some flexibility in adopting
an amended test procedure under
ASHRAE Standard 90.1 as EPCA does
not require DOE to adopt a test
procedure identical to the industry test
standard. Id. Instead, EPCA directs DOE
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to amend its test procedure “to be
consistent with the amended industry
test procedure . . . unless the Secretary
determines, by rule, published in the
Federal Register and supported by clear
and convincing evidence’ that the
amended industry test standard would
not be representative of the equipment’s
energy efficiency, energy use, or
estimated operating cost during a
representative average use cycle and not
be unduly burdensome to conduct. (42
U.S.C. 6314(a)(4)(B)) Id. DOE further
clarified that in such cases, DOE may
then develop its own test procedure
which does meet these statutory
requirements related to
representativeness and burden, even if
the test procedure is not consistent with
the amended industry test standard. Id.
DOE also noted that the statutory
language “consistent with” itself
provides some flexibility in adopting
the amended industry test procedure,
and that as EPCA does not require DOE
to adopt a test procedure identical to
applicable industry test standard, DOE
may make modifications that are
consistent with the applicable industry
test standard. Id.

In addition, DOE proposed to clarify
that it is not required to adopt or align
with sections of the industry test
standard that are not necessary for the
method of test for metrics included in
the DOE test procedure (e.g., sections of
the industry test procedure regarding
the selection of models for testing under
an industry certification program,
verification of represented values and
the associated tolerances, and
operational requirements). These
proposals were consistent with the
Department’s longstanding historic
practice. 86 FR 35668, 35676.

In the July 2021 NOPR, DOE also
proposed to remove the statement that
DOE will adopt the revised ASHRAE
levels or the industry test procedure,
except in very limited circumstances.
The circumstances under which DOE
will adopt a more-stringent standard
than the ASHRAE standard or a
different test procedure are laid out in
the statute. DOE will issue a more-
stringent standard than the ASHRAE
standard if DOE determines, supported
by clear and convincing evidence, that
the more-stringent standard would
result in significant additional
conservation of energy and is
technologically feasible and
economically justified. (42 U.S.C.
6313(a)(6)(A)(ii)(II)) “Very limited
circumstances” is an ambiguous
description for a process that is
delineated in EPCA. As a result, DOE
proposed to remove this description of
the circumstances under which DOE

will not adopt the amended ASHRAE
standard or industry test procedure. 86
FR 35668, 35676. Similarly, DOE
proposed to remove the discussion of
what constitutes clear and convincing
evidence. Id. As DOE previously noted
in the February 2020 Final Rule, the
clear and convincing evidence standard
has a specific meaning that the courts
have routinely addressed through case
law. See 85 FR 8626, 8642 (discussing
in detail the application of the “clear
and convincing” evidentiary standard
by courts and legal commentators); see
also Am. Pub. Gas Ass’n v. United
States Dep’t of Energy, 22 F.4th 1018,
1025 (D.C. Cir. 2022) (“[Cllear and
convincing evidence requires a
factfinder (in this case the Secretary) to
have an ‘abiding conviction’ that her
findings (in this case that a more
stringent standard would result in
significant additional conservation of
energy, would be technologically
feasible, and is economically justified)
are ‘highly probable’ to be true.”). DOE
does not believe the discussion of clear
and convincing evidence in appendix A
adds anything to the already extensive
case law pertaining to the clear and
convincing evidence threshold.

DOE also proposed to remove the
statement that DOE believes that
ASHRAE not acting to amend Standard
90.1 is tantamount to a decision that the
existing standard remain in place and
clarify that ASHRAE reviewing and
reaffirming a standard or test procedure
does not have any effect on DOE’s
rulemaking obligations under EPCA. 86
FR 35668, 35676. As discussed
previously, DOE initiates an ASHRAE
rulemaking because: (1) Standard 90.1 is
amended; or (2) it is required under the
6-year lookback review for standards or
the 7-year lookback review for test
procedures. Neither of these situations
would be affected by a decision by
ASHRAE to reaffirm an existing
standard or test procedure.

Finally, DOE also proposed to make
two clarifications regarding its ASHRAE
review process consistent with
longstanding DOE practice. First, DOE
proposed to clarify that it assesses
energy savings from amended ASHRAE
Standard 90.1 levels as compared to the
current Federal standard (or the market
baseline in cases where ASHRAE adds
new equipment classes or categories not
previously subject to Federal standards)
and will also assess energy savings from
more-stringent standards as compared to
the ASHRAE Standard 90.1 levels. Id.
And, second, DOE proposed to clarify
that it may review all metrics for the
equipment category at issue, even
though ASHRAE only amended DOE’s
regulated metric(s), and the Department

may also consider changing regulated
metrics (while assessing equivalent
stringency between metrics). DOE also
proposed to clarify that it may also
consider changing metrics during a 6-
year-lookback or 7-year-lookback
review. Id. DOE believes this is
consistent with EPCA’s requirement that
test procedures (and metrics) be
representative of an average use cycle.

Comments Supporting DOE’s Proposals
on ASHRAE Rulemakings

Several commenters expressed
general support for all of DOE’s
proposed revisions to the ASHRAE
provisions in appendix A. (See, e.g.,
NPCC, No. 52 at p. 2; NEEA, No.71 at
pp. 3—4) With respect to DOE’s proposal
to create separate provisions for energy
conservation standards and test
procedures rulemakings because of
different statutory requirements, the
Joint Industry Commenters agreed that
energy conservation standards and test
procedure rulemakings are subject to
different timelines under the statute.
(Joint Industry Commenters, No. 62 at p.
19).

Several commenters supported DOE’s
proposal to provide clarity tying the
triggering event to when ASHRAE
publishes an updated version of
ASHRAE Standard 90.1. (See, e.g., BWC,
No. 63 at pp. 2-3; NEEA, No. 71 at pp.
3—4; ASHRAE, No. 59 at p. 3) ASHRAE
stated that the proposal provides for a
regular three-year cadence of reviews
and provides clarity. (ASHRAE, No. 59
at p. 3) NEEA recommend that DOE
clarify in the regulatory text that
addendums to ASHRAE 90.1 or updates
to an industry test procedure (TP) that
ASHRAE 90.1 references do not trigger
a DOE review of energy conservation
standard (ECS) and TP. (NEEA, No. 71
at pp. 3—4) BWC also agrees with DOE
not triggering a review simply when
ASHRAE reviews or affirms a standard.
(BWC, No. 63 at pp. 2-3)

Several commenters supported DOE’s
proposal to remove the language stating
that DOE would adopt ASHRAE levels
or the industry test procedure, except in
very limited circumstances. (See, e.g.,
ASAP, No. 53 at pp. 41-42; Advocacy
Groups, No. 70 at p. 5; State
Commenters, No. 67 at pp. 7-8; NEEA,
No. 71 at pp. 3—4) In supporting DOE’s
proposal, ASAP stated that the “except
in very limited circumstances” language
was an additional constraint that was
inconsistent with the statute and would
impede DOE’s ability to achieve EPCA’s
energy conservation purposes. (ASAP,
No. 53 at pp. 41-42)

Similarly, several commenters also
supported DOE’s proposal to remove the
discussion of what constitutes clear and
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convincing evidence from appendix A.
(See, e.g., ASAP, No. 53 at pp. 41-42;
CEC, No. 55 at p. 3; Advocacy Groups,
No. 70 at p. 5; State Commenters, No.
67 at pp. 7-8) State Commenters noted
that further elaboration of the clear and
convincing evidence standard either
does not change the standard, in which
case it is superfluous, or does change
the standard, in which case it violates
EPCA. (State Commenters, No. 67 at pp.
7—8) The California Energy Commission
(CEC) stated that DOE’s removal of the
clear and convincing evidence
discussion in light of the extensive case
law covering this topic would ensure
that an overly stringent interpretation of
the evidentiary threshold does not
inhibit the Department from adopting
standards that would result in
significant additional conservation of
energy and are technologically feasible
and economically justified. (CEC, No. 55
at p. 3)

Comments Opposing DOE’s Proposals
on ASHRAE Rulemakings

One commenter requested that DOE
reconsider its proposal tying the
triggering event to when ASHRAE
publishes an updated version of
ASHRAE Standard 90.1. Specifically,
CA I0Us requested that DOE consider
publication of an addendum to
ASHRAE Standard 90.1 to trigger a
review, noting that some valuable
addenda miss the triannual update
deadline but are published shortly
afterward, and that DOE’s proposed
interpretation would result in a delay in
compliance state for standards. (CA
I0Us, No. 69 at p. 3) CA I0Us also
requested that DOE clarify what is
meant by updates to ASHRAE 90.1 that
modify the referenced industry test
procedure; specifically what degree of
change is required to trigger DOE. Id.
CA IOUs noted that historically
ASHRAE has adopted the latest
published version of industry test
procedures, even if they include only
minor changes and clarifications from
the previous version, and that DOE
typically does not update its test
procedure to match ASHRAE in those
cases. Id.

With respect to DOE’s proposal to
clarify that ASHRAE'’s review and
reaffirmance (i.e., not amending) of
either a standard or test procedure does
not trigger a DOE review or affect the
timing of DOE’s separate obligation
under EPCA, the Joint Industry
Commenters stated that if ASHRAE 90.1
is amended just with respect to the
energy conservation standard for an
ASHRAE equipment, they would still
expect DOE to conduct a “‘short test
procedure rulemaking to simply

acknowledge the continued
applicability of the test procedure.”
(Joint Industry Commenters, No. 62 at p.
20)

Several commenters opposed DOE’s
proposal to remove the language stating
that DOE would adopt ASHRAE levels
or the industry test procedure, except in
very limited circumstances. (See, e.g.,
Carrier, No. 54 at pp. 3, 4; Lutron, No.
64 at pp. 4-5; Joint Industry
Commenters, No. 62 at pp. 23-24; BWC,
No. 63 at p. 3; ASHRAE, No. 59 at pp.
3—4) In urging DOE to retain this
language, the Joint Industry
Commenters stated that ASHRAE’s open
and collaborative process, which
involves manufacturers, energy
advocates, regulators, academia, and
utilities, develops standards that are fair
and representative of what are both
economically and technologically
feasible at the time of the revision. (Joint
Industry Commenters, No. 62 at pp. 23—
24) Similarly, Lutron stated that
industry test procedures are developed
by balanced committees and DOE
should routinely adopt industry test
procedures as a matter of best practice.
(Lutron, No. 64 at pp. 4-5) GE
Appliances stated that adopting
consensus standards speeds up the test
procedure rulemaking process, prepares
all stakeholders to address standards
rulemakings sooner, and reduces the
likelihood of litigation or other action
regarding test procedures. (GE
Appliances, No. 72 at p. 3) Lennox
stated that DOE should rarely deviate
from industry test procedures metrics
given the “clear and convincing
evidence” threshold set for deviating
from industry test procedures. Id.
Lennox stated that the test procedure
lookback section indicates that DOE
may amend a test procedure ‘“‘in
accordance with this section” (42 U.S.C.
6314(a)(1)(i)), which thereby references
the entire section 42 U.S.C. 6314, which
includes the ASHRAE “clear and
convincing evidence” standard for
amending a test procedure in
6314(a)(4)(B). Id.

DOE received several comments
opposing the Department’s proposal to
remove the discussion of what
constitutes clear and convincing
evidence. (See, e.g., Spire, No. 53 at p.
43; Carrier, No. 54 at pp. 3, 4; Joint
Industry Commenters, No. 62 at p. 24;
ASHRAE, No. 59 at pp. 3—4) The Joint
Industry Commenters urged DOE to
retain the current text regarding what
constitutes “clear and convincing”
evidence with respect to adopting
energy conservation standards more
stringent than those adopted in
ASHRAE 90.1. In their view, the
explanatory text adopted as part of the

February 2020 Final Rule clarified the
meaning of this phrase in this context,
which is to discourage the adoption of
higher energy efficiency standards
above those set by ASHRAE. (Joint
Industry Commenters, No. 62 at p. 24)
Spire stated that eliminating the
discussion of what constitutes clear and
convincing evidence would forgo an
opportunity to potentially resolve issues
without the need for litigation. (Spire,
No. 53 at p. 43)

DOE’s Response to Comments

First, DOE did not receive any
comments opposing separate provisions
for energy conservation standards and
test procedure rulemakings. As noted by
the Joint Industry Commenters, energy
conservation standards and test
procedure rulemakings are subject to
different statutory requirements under
the ASHRAE provisions in EPCA.
Accordingly, for the reasons discussed
in the July 2021 NOPR and this
document, DOE is revising section 9 of
appendix A to create separate
provisions for energy conservation
standards and test procedure
rulemaking requirements.

With respect to DOE’s proposal that
the ASHRAE provisions are triggered
when an updated version of ASHRAE
Standard 90.1 is published, the CA IOUs
commented that DOE should instead
consider the publication of an
addendum to ASHRAE Standard 90.1 as
the triggering event. In response to the
CA I0Us, DOE has determined that the
benefit of a clear review cycle provides
certainty to the public and does not
impact DOE’s separate obligation under
EPCA to periodically review standards
and test procedures, which should
alleviate some of the CA IOUs concern
over the possibility of extended
compliance dates.

With respect to NEEA’s request that
DOE clarify in the regulatory text that
addendums to ASHRAE 90.1 or updates
to an industry TP that ASHRAE 90.1
references do not trigger a DOE review
of ECS and TP, DOE notes that it was
already articulated in the regulatory text
with respect to standards, but DOE has
included similar language in the
regulatory text with respect to test
procedures, consistent with the
proposal in the NOPR preamble. With
respect to the CA IOUs request that DOE
clarify what degree of change to an
industry test procedure would trigger
DOE to act, DOE would only be
triggered by ASHRAE updating its
reference to an updated industry test
procedure that contains modifications to
sections of relevance to DOE metrics.
Where the referenced industry test
procedure makes minor modifications to
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a section of relevance to DOE metrics,
DOE would only consider itself
triggered if such modifications make a
substantive change to the DOE test
procedure.

With respect to DOE’s proposal to
clarify that ASHRAE'’s review and
reaffirmance (i.e., not amending) of
either a standard or test procedure does
not trigger a DOE review or affect the
timing of DOE’s separate obligation
under EPCA, the Joint Industry
Commenters stated that if ASHRAE 90.1
is amended just with respect to the
energy conservation standard for an
ASHRAE equipment, they would still
expect DOE to conduct a ‘“‘short test
procedure rulemaking to simply
acknowledge the continued
applicability of the test procedure.”
DOE disagrees with the Joint Industry
Commenters. DOE’s rulemaking
obligations under the ASHRAE
provisions in EPCA are very clear.
Further, as clarified in this final rule,
the requirements for test procedure and
standards rulemakings are separate.
Being required to initiate an energy
conservation standards rulemaking for
ASHRAE equipment under either an
ASHRAE trigger or a 6-year lookback
review, does not, on its own, require
DOE to also conduct a test procedure
rulemaking. As such, for the reasons
discussed in the July 2021 NOPR and
this document, DOE is revising section
9 of appendix A to remove language that
suggests that ASHRAE not acting to
amend a standard is a decision affirming
the current standard. However, DOE is
not finalizing the language from the July
2021 NOPR that stated that DOE’s
obligations under the lookback
provisions for standards and test
procedures are not satisfied by any
ASHRAE action, including reviewing,
but not amending, a standard or test
procedure. DOE believes the statute is
already sufficiently clear on this point
and the added text is unnecessary.

With respect to DOE’s proposed
elimination of the language
characterizing the circumstances under
which the Department would not adopt
the ASHRAE levels or test procedure as
being very limited, commenters, both in
favor of and opposed to retaining this
language, seem to think this language
implies something more than what is
written in the statute. EPCA specifies
the circumstances under which DOE
will adopt a more-stringent standard
than the ASHRAE standard or a
different test procedure. For example,
DOE will issue a more-stringent
standard than the ASHRAE standard if
DOE determines, supported by clear and
convincing evidence, that the more-
stringent standard would result in

significant additional conservation of
energy and is technologically feasible
and economically justified. (42 U.S.C.
6313(a)(6)(A)(ii)(11)) DOE agrees with
commenters that adding a vague
description to these circumstances only
raises concerns that DOE may not be
properly following a process that is
clearly laid out in the statute.

Similarly, the discussion of what
constitutes clear and convincing
evidence that was added in the February
2020 Final Rule has led to some
confusion over whether DOE is applying
the clear and convincing evidence
threshold required by EPCA or a
modified version. Accordingly, for the
reasons discussed in the July 2021
NOPR and this document, DOE is
revising section 9 of appendix A to
remove this language as proposed. DOE
disagrees with Lennox’s assertion that
DOE should rarely deviate from
industry test procedure metrics due to
their view that the 7-year lookback
requires ‘‘clear and convincing
evidence” to deviate from industry test
procedure. Lennox asserts that a
reference in 42 U.S.C. 6314(a)(1)—the 7-
year lookback provision—to “in
accordance with this section” references
the entirety of section 42 U.S.C. 6314,
including the clear and convincing
provision in 42 U.S.C. 6314(4)—the
ASHRAE trigger provision. However, a
plain language reading does not include
this requirement; paragraph (a)(4) of
section 6314 is very specific to the
ASHRAE trigger; had it been intended
for this paragraph to apply to the 7 year
lookback as well, it would have been
cited specifically, just as the 6 year
lookback provision for energy
conservation standards in 42 U.S.C.
6313(6)(C) refer back specifically to the
ASHRAE trigger provisions in 42 U.S.C.
6313(6)(A) and (B).

During its 7-year lookback review,
DOE is directed by EPCA to evaluate
whether an amended test procedure
would more accurately or fully comply
with the representativeness and burden
requirements in 42 U.S.C. 6314(a)(2),
and if DOE determines an amended test
procedure would do so, then DOE is
required to prescribe such test
procedures for the equipment class. (42
U.S.C. 6314(a)(1)(A)) There is no
requirement that DOE’s decision to
amend a test procedure be supported by
clear and convincing evidence. (Id.)
DOE’s 7-year-lookback review under
EPCA ensures that DOE is not bound to
an industry test procedure that has not
been updated when more representative
and/or less burdensome test methods
are available.

DOE notes that in proposing
modifications to the regulatory text for

the ASHRAE Equipment section, DOE
inadvertently introduced the “clear and
convincing” language to the test
procedure lookback rulemaking
provision. Nowhere in the preamble did
DOE state that it intended for this to be
the requirement or that it was DOE’s
interpretation of EPCA. For the reasons
discussed above, DOE has removed that
clause in this final rule.

Finally, as noted in the July 2021
NOPR, application of the ASHRAE
provisions in EPCA typically involve
nuances that are not best addressed in
appendix A, which contains generally
applicable procedures, interpretations,
and policies for energy conservation
standard and test procedure
rulemakings. 86 FR 35668, 35675. DOE
received several comments in response
to the July 2021 NOPR that further
reinforce the need for additional, more-
specific guidance on DOE’s
implementation of the ASHRAE
provisions. DOE believes this is best
accomplished outside the confines of
appendix A in a separate process. As
such, DOE is not finalizing proposed
revisions from the July 2021 NOPR
dealing with regulated metrics, the
baseline for energy conservation
standards analysis, adoption of industry
test procedure sections not relevant to
the DOE test procedure, and consistency
with the industry TP in this final rule.
DOE will further consider these
proposals and other ASHRAE-related
issues in a separate process.

E. Analytical Methodology

In late 2019, DOE contracted with the
National Academy of Sciences (“NAS”)
to conduct a peer review of the
Department’s methods for setting
building and equipment performance
standards.1? As such, in the February
2020 Process Rule, DOE stated that it
would consider changes to sections of
the Process Rule involving its analytical
methodologies in a subsequent
proceeding after completion of a peer
review. 85 FR 8686—8687. As such,
these sections remained largely
unchanged from the July 1996 Final
Rule. However, when DOE began to
consider revisions to appendix A in
early 2021, the NAS peer review process
was still ongoing without a definitive
completion date. At that point, DOE
decided that the benefits of updating the
analytical methodology in the July 1996
Final Rule to reflect the Department’s
current practice, which incorporates
lessons learned from an additional 25

11 More information on the NAS peer review,
including the final report, is available at https://
www.nationalacademies.org/our-work/review-of-
methods-for-setting-building-and-equipment-
performance-standards.
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years of rulemakings, outweighed the
potential inefficiency of having to
amend these methods again in a
subsequent proceeding. As a result, in
the July 2021 NOPR, DOE proposed to
revise appendix A to reflect the current
state of DOE’s analytical methodologies.
DOE also stated that if it makes any
revisions to its analytical methods based
on the NAS peer review, the Department
will propose any necessary
corresponding revisions to the Process
Rule in a subsequent proceeding. 86 FR
35668, 35677.

DOE has since had cause to
reconsider this position. First, in
response to the July 2021 NOPR, DOE
received numerous comments from
stakeholders that the Department should
wait to revise its analytical
methodologies until the NAS has
completed its peer review. (See, e.g.,
Carrier, No. 54 at p. 4; Lutron, No. 64
at p. 4; GEA, No. 72 at p. 4; Joint
Industry Commenters, No. 62 at pp. 10—
11) Second, the NAS completed the peer
review and published their report on
January 7, 2022.12 In light of these two
factors, DOE has decided not to finalize
any revisions to its analytical
methodologies in this document.
Instead, DOE will consider changes to
its methodologies in a separate notice-
and-comment process that is informed
by the results of the NAS Report.

F. Other Topics

In addition to the topics covered in
this document, DOE also received a
number of other comments on topics not
covered in the July 2021 NOPR. For
instance, DOE received a number of
comments on issues discussed in the
April 2021 NOPR, e.g., whether
appendix A should be binding. DOE is
not addressing these comments in this
document as those proposals were
finalized in the December 2021 Final
Rule.

DOE also received comment on its
adherence to EPCA’s directive that any
new or amended energy conservation
standard prescribed by the DOE must be
designed to achieve the maximum
improvement in energy efficiency,
which the Secretary determines is
technologically feasible and
economically justified, and DOE’s
application of the associated statutory
factors. (See 42 U.S.C. 6295(0)(2)(A) and
(B)A)(M—(1V); 42 U.S.C. 6316(a))

12 Review of Methods Used by the U.S.
Department of Energy in Setting Appliance and
Equipment Standards. The National Academies
Press (2021). Available at www.nap.edu/catalog/
25992/review-of-methods-used-by-the-us-
department-of-energy-in-setting-appliance-and-
equipment-standards.

The Joint Commenters urged DOE to
retain its current practices of analyzing
all relevant statutory factors when
selecting a final standard rather than
focusing sequentially on any one or any
specific set of factors. They also
suggested that when analyzing whether
a potential standard level is
economically justified, DOE should
continue to use only the economic
results to end consumers since, in their
view, this is the clear intent of the
relevant statutes and end consumer
economics should be the sole criterion
in determining economic justification.
The commenters noted that DOE’s
national economic and related impact
analyses are not measures of end
consumer economics and should never
be used as a substitute (or supersede)
the end customer analysis. (Joint
Industry Commenters, No. 62 at p. 13)

The Joint Industry Commenters stated
that they would object to DOE’s use of
the Social Cost of Carbon and other
calculations of the monetary value of
avoided greenhouse gas emissions being
included in DOE’s analysis of the factors
under EPCA. The commenters asserted
that such an approach would be
inappropriate under EPCA since the
scientific and economic knowledge
continues to evolve rapidly as to the
contribution of carbon dioxide and
other greenhouse gases to changes in the
future global climate. They argued that
while it may be acceptable for DOE to
examine these values as informational
(so long as the underlying interagency
analysis is transparent and vigorous),
the emissions reductions analysis
should not impact the trial standard
level that DOE selects as a new or
amended standard. (Joint Industry
Commenters, No. 62 at pp. 13—14)

AHRI asserted that EPCA was
intended to focus on energy efficiency,
energy costs, and energy savings in the
United States. It argued that none of the
seven factors 13 that DOE must consider

13EPCA states that in determining whether a
standard is economically justified, the Secretary
shall, after receiving views and comments furnished
with respect to the proposed standard, determine
whether the benefits of the standard exceed its
burdens by, to the greatest extent practicable,
considering—(I) the economic impact of the
standard on the manufacturers and on the
consumers of the products subject to such standard;
(I1) the savings in operating costs throughout the
estimated average life of the covered product in the
type (or class) compared to any increase in the price
of, or in the initial charges for, or maintenance
expenses of, the covered products which are likely
to result from the imposition of the standard; (III)
the total projected amount of energy, or as
applicable, water, savings likely to result directly
from the imposition of the standard; (IV) any
lessening of the utility or the performance of the
covered products likely to result from the
imposition of the standard; (V) the impact of any
lessening of competition, as determined in writing

when evaluating whether a potential
standard is economically justified
focuses on the monetary value of the
avoided emissions of greenhouse gases
or other air pollutants. It added that
Congress’ inclusion of the first six
factors individually was evidence of its
view that these first six factors were
significantly important and drive the
energy standards analysis. AHRI further
asserted that in spite of numerous
amendments to EPCA, Congress never
included greenhouse gas emissions as a
pertinent factor for DOE to consider.
AHRI stated that the monetary impacts
of avoided greenhouse gas emissions
should only be used for informational
purposes rather than given any weight
as part of DOE’s cost-benefit analysis—
and DOE should not use its limited
resources to conduct an analysis of
avoiding these emissions (or the social
cost of carbon) when setting efficiency
levels. (AHRI, No. 56 at 2—3)

Specifically with respect to ASHRAE
equipment, ASHRAE cautioned DOE
from going beyond the efficiency
standards in Standard 90.1 by overly
depending upon factors not explicitly
named in the so-called “7 Factor Test”,
stating that ASHRAE supports
greenhouse gas reductions but noting
that almost any higher standard could
be “economically justified” by using
factors such as monetizing avoided
emissions. ASHRAE stated that such
monetization should be produced but
not overly relied upon in its
determination of whether a standard is
economically justified. (ASHRAE, No.
59 at p. 5)

AHRI also argued that to the extent
DOE calculates greenhouse gas
emissions associated with potential
standards for informational purposes,
the emission increases from other social
equity factors must also be considered.
AHRI asserted that these other factors
have significant impacts on greenhouse
gas emissions because new standards
that increase the cost of covered
equipment result in underserved rural
and urban households and small
businesses to continue using old,
inefficient, and leaky equipment—
thereby allowing high global warming
potential refrigerants to be released into
the atmosphere. (AHRI, No. 56 at p. 3)

IPI commented that DOE should
revise its rulemaking approach to ensure
the consistent and meaningful
consideration of all important effects to
the environment, public health,
consumers, and energy security,

by the Attorney General, that is likely to result from
the imposition of the standard; (VI) the need for
national energy and water conservation; and (VII)
other factors the Secretary considers relevant. (42
U.S.C. 6295(0)(2(B)({i)(D—(VII); 42 U.S.C. 6316(a))
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including indoor air quality and toxic
air and water pollution. Such significant
impacts, including both upstream and
downstream emissions, should be
considered during—not after—the
evaluation of whether standards are
economically justified. (IPI, No. 68
(Attachment at pp. 1 and 7-8))

As noted, under EPCA, any new or
amended standard must be designed to
achieve the maximum improvement in
energy efficiency that is technologically
feasible and economically justified. (42
U.S.C. 6295(0)(2)(A); 42 U.S.C. 6316(a))
To ensure that DOE meets this statutory
mandate, DOE employs a walk-down
process to select energy conservation
standard levels. As a first step in the
process, DOE screens out technologies
for improving energy efficiency that are
not feasible. DOE then uses the
remaining technologies to create a range
of TSLs. Beginning with the max-tech
TSL, DOE then determines whether a
specific TSL is economically justified.
In making that determination, DOE
determines, after reviewing public
comments and data, whether the
benefits of the standard exceed its
burdens by, to the greatest extent
practicable, considering the seven
factors described in 42 U.S.C.
6295(0)(2)(B)(). (See also 42 U.S.C.
6313(a)(6)(B)(ii) (applying the seven
factors to ASHRAE equipment); 42
U.S.C. 6316(a) (applying the seven
factors to non-ASHRAE equipment))

If DOE determines that the max-tech
TSL is economically justified, the
analysis ends, and DOE adopts the max-
tech TSL as the new or amended
standard. However, if DOE determines
that the max-tech TSL is not
economically justified, DOE walks
down to consider the next-most-
stringent TSL. This walkdown process
continues until DOE determines that a
TSL is economically justified or that
none of the TSLs are economically
justified.

DOE maintains that climate and
health benefits associated with the more
efficient use of energy are important to
take into account when considering the
need for national energy and water
conservation, which is one of the factors
to consider under EPCA. (42 U.S.C.
6295(0)(2)(B)(1)(VI); Zero Zone, Inc. v.
United States DOE, 832 F.3d 654, 677
(7th Cir. 2016) (holding that, under 42
U.S.C. (0)(2)(B)(i)(VI), DOE has “‘the
authority under EPCA to consider the
reduction in” the social cost of
greenhouse gasses)).

The Advocacy Groups provided
comment on certain apparent
inconsistencies and inaccuracies in
sections 6 and 7. The Advocacy Groups
noted that the text of section 6(a)(4)(ii)

indicates that DOE and its contractors
will perform engineering and life-cycle
cost analyses of the design options and
section 6(a)(4)(v) similarly refers to life-
cycle cost analysis of design options.
The Advocacy Groups commented that
DOE does not perform life-cycle cost
analyses of design option but of
efficiency levels. Similarly, they also
noted that section 7(c)(1) refers to the
analysis of design options, which they
emphasized DOE does not perform—
rather, DOE’s analysis is performed on
efficiency levels. The Advocacy Group
suggested that DOE make changes to
reflect this practice. The Advocacy
Groups also stated that the current text
of section 7(b)(1), which notes that
technologies not incorporated into
commercial products or in
commercially viable, existing prototypes
will not be considered further, is
inconsistent with DOE’s practice of
screening out design options which are
not incorporated in commercial
products or in working prototypes. They
commented that DOE evaluates a “max-
tech” level (maximum technologically
feasible level) regardless of cost and that
DOE cannot screen out a design option
on the basis of cost, which are
separately considered as part of the
selection of standard levels. The
Advocacy Groups further added that
while section 7(c)(3) says that efficiency
levels will be identified in pre-NOPR
documents, DOE does not always
identify efficiency levels in its pre-
NOPR documents. (Advocacy Groups,
No. 70 at pp. 5-6)

Regarding the Advocacy Groups’
comments, DOE will address them as
part of the separate notice-and-comment
process addressing DOE’s rulemaking
methodology.

IV. Procedural Issues and Regulatory
Review

A. Review Under Executive Orders
12866,13563, and 14094

Executive Order (“E.O.”’) 12866,
“Regulatory Planning and Review,” 58
FR 51735 (Oct. 4, 1993), as
supplemented and reaffirmed by E.O.
13563, “Improving Regulation and
Regulatory Review,” 76 FR 3821 (Jan.
21, 2011) and E.O. 14094, “Modernizing
Regulatory Review,” 88 FR 21879 (April
11, 2023), requires agencies, to the
extent permitted by law, to: (1) propose
or adopt a regulation only upon a
reasoned determination that its benefits
justify its costs (recognizing that some
benefits and costs are difficult to
quantify); (2) tailor regulations to
impose the least burden on society,
consistent with obtaining regulatory
objectives, taking into account, among

other things, and to the extent
practicable, the costs of cumulative
regulations; (3) select, in choosing
among alternative regulatory
approaches, those approaches that
maximize net benefits (including
potential economic, environmental,
public health and safety, and other
advantages; distributive impacts; and
equity); (4) to the extent feasible, specify
performance objectives, rather than
specifying the behavior or manner of
compliance that regulated entities must
adopt; and (5) identify and assess
available alternatives to direct
regulation, including providing
economic incentives to encourage the
desired behavior, such as user fees or
marketable permits, or providing
information upon which choices can be
made by the public. DOE emphasizes as
well that E.O. 13563 requires agencies to
use the best available techniques to
quantify anticipated present and future
benefits and costs as accurately as
possible. In its guidance, the Office of
Information and Regulatory Affairs
(“OIRA”) in the Office of Management
and Budget (“OMB’’) has emphasized
that such techniques may include
identifying changing future compliance
costs that might result from
technological innovation or anticipated
behavioral changes. For the reasons
stated in this preamble, this final
regulatory action is consistent with
these principles.

This regulatory action is a significant
regulatory action under section 3(f)(4) of
Executive Order 12866, “Regulatory
Planning and Review,” 58 FR 51735
(Oct. 4, 1993). Accordingly, this
regulatory action was subject to review
under the Executive order by the Office
of Information and Regulatory Affairs
(OIRA) in the Office of Management and
Budget (OMB).

The revisions contained in this
regulatory action are procedural changes
designed to improve DOE’s ability to
meet its rulemaking obligations and
deadlines under EPCA. These revisions
would not impose any regulatory costs
or burdens on stakeholders, nor would
they limit public participation in DOE’s
rulemaking process. Instead, these
revisions would allow DOE to tailor its
rulemaking processes to fit the facts and
circumstances of a particular
rulemaking for a covered product or
equipment.

DOE currently has energy
conservation standards and test
procedures in place for more than 60
categories of covered products and
equipment and is typically working on
anywhere from 50 to 100 rulemakings
(for both energy conservation standards
and test procedures) at any one time.
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Further, these rulemakings are all
subject to statutory or other deadlines.
Typically, review cycles for energy
conservation standards and test
procedures for covered products are 6
and 7 years, respectively. (42 U.S.C.
6295(m)(1); 42 U.S.C 6293(b)(1))
Additionally, if DOE decides not to
amend an energy conservation standard
for a covered product, the subsequent
review cycle is shortened to 3 years. (42
U.S.C. 6295(m)(3)(B)) It is challenging to
meet these cyclical deadlines for more
than 60 categories of covered products
and equipment. In fact, as previously
discussed, DOE is faced two lawsuits
that allege DOE has failed to meet
rulemaking deadlines for 25 different
consumer products and commercial
equipment.14

In order to meet these rulemaking
deadlines, DOE cannot afford the
inefficiencies that come with a one-size-
fits-all rulemaking approach. For
example, having to issue an early
assessment RFI followed by an ANOPR
to collect early stakeholder input when
a NODA or other pre-rule document
would accomplish the same purpose
unnecessarily lengthens the rulemaking
process and wastes limited DOE
resources. Similarly, having to identify
any necessary modifications to a test
procedure prior to initiating an energy
conservation standard rulemaking
makes it more difficult for DOE to meet
rulemaking deadlines, while offering
little to no benefit to stakeholders.

The revisions in this document would
allow DOE to eliminate these types of
inefficiencies that lengthen the
rulemaking process and waste DOE
resources, while not affecting the ability
of the public to participate in the
rulemaking process. Eliminating
inefficiencies that lengthen the
rulemaking process allows DOE to more
quickly develop energy conservation
standards that deliver the
environmental benefits, including
reductions in greenhouse gas emissions,
that DOE is directed to pursue under
E.O. 13990. Further, the sooner new or
amended energy conservation standards
eliminate less-efficient covered products
and equipment from the market, the
greater the resulting energy savings and
environmental benefits.

Finally, the revisions in this
document would not dictate any
particular rulemaking outcome in an
energy conservation standard or test
procedure rulemaking. DOE will
continue to calculate the regulatory
costs and benefits of new and amended
energy conservation standards and test

14 Consent Decree, NRDC v. DOE, No.: 20—cv—
9127 (S.D.N.Y. Sept. 20, 2022).

procedures issued under EPCA in
future, individual rulemakings.

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996) requires
preparation of an initial regulatory
flexibility analysis (IRFA) for any rule
that by law must be proposed for public
comment and a final regulatory
flexibility analysis (FRFA) for any such
rule that an agency adopts as a final
rule, unless the agency certifies that the
rule, if promulgated, will not have a
significant economic impact on a
substantial number of small entities. A
regulatory flexibility analysis examines
the impact of the rule on small entities
and considers alternative ways of
reducing negative effects. Also, as
required by Executive Order 13272,
“Proper Consideration of Small Entities
in Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the DOE
rulemaking process. 68 FR 7990. DOE
has made its procedures and policies
available on the Office of the General
Counsel’s website at: www.energy.gov/
gc/office-general-counsel.

This final rule details generally
applicable guidance that may guide, but
not bind, the Department’s rulemaking
process. The revisions in this rule are
intended to improve DOE’s ability to
meet the obligations and deadlines
outlined in EPCA by allowing DOE to
tailor its rulemaking procedures to fit
the specific facts and circumstances of
a particular covered product or
equipment, while not affecting the
ability of any interested person,
including small entities, to participate
in DOE’s rulemaking process. Because
this rule imposes no regulatory
obligations on the public, including
small entities, and does not affect the
ability of any interested person,
including small entities, to participate
in DOE’s rulemaking process, DOE
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities,
and, therefore, no final regulatory
flexibility analysis is required. Mid-Tex
Elec. Cooperative, Inc. v. F.E.R.C., 773
F.2d 327 (D.C. Gir. 1985).

C. Review Under the Paperwork
Reduction Act of 1995

DOE is not amending its existing
information collections through this
rule. Under existing provisions,

manufacturers of covered products/
equipment must certify to DOE that
their products comply with any
applicable energy conservation
standards. In certifying compliance,
manufacturers must test their products
according to the DOE test procedures for
such products/equipment, including
any amendments adopted for those test
procedures, on the date that compliance
is required. DOE has established
regulations for the certification and
recordkeeping requirements for all
covered consumer products and
commercial equipment. 76 FR 12422
(March 7, 2011); 80 FR 5099 (Jan. 30,
2015). The collection-of-information
requirement for certification and
recordkeeping is subject to review and
approval by OMB under the Paperwork
Reduction Act (PRA). This requirement
has been approved by OMB under OMB
control number 1910-1400. Public
reporting burden for the certification is
estimated to average 30 hours per
response, including the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

Specifically, this rule, in addressing
clarifications to DOE’s guidance
regarding its process for amending and
establishing energy conservation
standards and related test procedures
set out in 10 CFR part 430, subpart C,
appendix A, does not contain any
collection of information requirement
that would trigger the PRA.

D. Review Under the National
Environmental Policy Act of 1969

DOE has analyzed this regulation in
accordance with the National
Environmental Policy Act (NEPA) and
DOE’s NEPA implementing regulations
(10 CFR part 1021). DOE’s regulations
include a categorical exclusion for
rulemakings interpreting or amending
an existing rule or regulation that does
not change the environmental effect of
the rule or regulation being amended. 10
CFR part 1021, subpart D, appendix A,
categorical exclusion A5. DOE’s
regulations include a categorical
exclusion for rulemakings that are
strictly procedural. 10 CFR part 1021,
subpart D, appendix A, categorical
exclusion A6. DOE has completed the
necessary review under NEPA and has
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determined that this rulemaking
qualifies for categorical exclusion A5
and A6 because it is amending a rule
and because it is a procedural
rulemaking, it does not change the
environmental effect of the rule and
otherwise meets the requirements for
application of a categorical exclusion.
See 10 CFR 1021.410.

E. Review Under Executive Order 13132

Executive Order 13132, “Federalism,”
64 FR 43255 (August 10, 1999), imposes
certain requirements on Federal
agencies formulating and implementing
policies or regulations that preempt
State law or that have federalism
implications. The Executive order
requires agencies to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and to carefully assess the
necessity for such actions. The
Executive order also requires agencies to
have an accountable process to ensure
meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications. On March 14, 2000, DOE
published a statement of policy
describing the intergovernmental
consultation process it will follow in the
development of such regulations. 65 FR
13735. DOE has examined this rule and
has determined that it will not have a
substantial direct effect on the States, on
the relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. It will primarily
affect the procedure by which DOE
develops proposed rules to revise
energy conservation standards and test
procedures. EPCA governs and
prescribes Federal preemption of State
regulations that are the subject of DOE’s
regulations adopted pursuant to the
statute. In such cases, States can
petition DOE for exemption from such
preemption to the extent, and based on
criteria, set forth in EPCA. (42 U.S.C.
6297(d)) Therefore, Executive Order
13132 requires no further action.

F. Review Under Executive Order 12988

Regarding the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (Feb. 7, 1996),
imposes on Federal agencies the general
duty to adhere to the following
requirements: (1) eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; (3)
provide a clear legal standard for
affected conduct rather than a general

standard; and (4) promote simplification
and burden reduction. Regarding the
review required by section 3(a), section
3(b) of Executive Order 12988
specifically requires that each Executive
agency make every reasonable effort to
ensure that when it issues a regulation,
the regulation: (1) clearly specifies the
preemptive effect, if any; (2) clearly
specifies any effect on existing Federal
law or regulation; (3) provides a clear
legal standard for affected conduct
while promoting simplification and
burden reduction; (4) clearly specifies
the retroactive effect, if any; (5) specifies
whether administrative proceedings are
to be required before parties may file
suit in court and, if so, describes those
proceedings and requires the exhaustion
of administrative remedies; (6)
adequately defines key terms; and (7)
addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General. Section
3(c) of Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
sections 3(a) and 3(b) to determine
whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and has determined that, to the
extent permitted by law, this rule meets
the relevant standards of Executive
Order 12988.

G. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) requires
each Federal agency to assess the effects
of Federal regulatory actions on State,
local, and Tribal governments and the
private sector. (Pub. L. 104—4, sec. 201
(codified at 2 U.S.C. 1531)) For a
regulatory action likely to result in a
rule that may cause the expenditure by
State, local, and Tribal governments, in
the aggregate, or by the private sector of
$100 million or more in any one year
(adjusted annually for inflation), section
202 of UMRA requires a Federal agency
to publish a written statement that
estimates the resulting costs, benefits,
and other effects on the national
economy. (2 U.S.C. 1532(a), (b)) The
UMRA also requires a Federal agency to
develop an effective process to permit
timely input by elected officers of State,
local, and Tribal governments on a
proposed “significant intergovernmental
mandate,” and requires an agency plan
for giving notice and opportunity for
timely input to potentially affected
small governments before establishing
any requirements that might
significantly or uniquely affect them. On
March 18, 1997, DOE published a

statement of policy on its process for
intergovernmental consultation under
UMRA. (62 FR 12820) (This policy is
also available at www.energy.gov/gc/
office-general-counsel under “Guidance
& Opinions” (Rulemaking)) DOE
examined the rule according to UMRA
and its statement of policy and has
determined that the rule contains
neither an intergovernmental mandate,
nor a mandate that may result in the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any year. Accordingly, no further
assessment or analysis is required under
UMRA.

H. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any
proposed rule or policy that may affect
family well-being. When developing a
Family Policymaking Assessment,
agencies must assess whether: (1) the
action strengthens or erodes the stability
or safety of the family and, particularly,
the marital commitment; (2) the action
strengthens or erodes the authority and
rights of parents in the education,
nurture, and supervision of their
children; (3) the action helps the family
perform its functions, or substitutes
governmental activity for the function;
(4) the action increases or decreases
disposable income or poverty of families
and children; (5) the proposed benefits
of the action justify the financial impact
on the family; (6) the action may be
carried out by State or local government
or by the family; and whether (7) the
action establishes an implicit or explicit
policy concerning the relationship
between the behavior and personal
responsibility of youth, and the norms
of society. In evaluating the above
factors, DOE has concluded that it is not
necessary to prepare a Family
Policymaking Assessment as none of the
above factors are implicated. Further,
this rule would not have any impact on
the autonomy or integrity of the family
as an institution.

1. Review Under Executive Order 12630

Pursuant to Executive Order 12630,
“Governmental Actions and Interference
with Constitutionally Protected Property
Rights,” 53 FR 8859 (March 18, 1988),
DOE has determined that this rule
would not result in any takings that
might require compensation under the
Fifth Amendment to the U.S.
Constitution.
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J. Review Under the Treasury and
General Government Appropriations
Act, 2001

Section 515 of the Treasury and
General Government Appropriations
Act, 2001 (44 U.S.C. 3516 note) provides
for Federal agencies to review most
disseminations of information to the
public under information quality
guidelines established by each agency
pursuant to general guidelines issued by
OMB. OMB’s guidelines were published
at 67 FR 8452 (Feb. 22, 2002), and
DOE’s guidelines were published at 67
FR 62446 (Oct. 7, 2002). DOE has
reviewed this final rule under the OMB
and DOE guidelines and has concluded
that it is consistent with the applicable
policies in those guidelines.

K. Review Under Executive Order 13211

Executive Order 13211, ‘““Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to OIRA at OMB, a
Statement of Energy Effects for any
proposed significant energy action. A
“significant energy action” is defined as
any action by an agency that
promulgates or is expected to lead to
promulgation of a final rule, and that:
(1) is a significant regulatory action
under Executive Order 12866, or any
successor order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy; or
(3) is designated by the Administrator of
OIRA as a significant energy action. For
any proposed significant energy action,
the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.

DOE has concluded that the
regulatory action in this document,
which makes clarifications to the
Process Rule that guides the Department
in proposing energy conservation
standards is not a significant energy
action because it would not have a
significant adverse effect on the supply,
distribution, or use of energy, nor has it
been designated as a significant energy
action by the Administrator of OIRA.
Therefore, it is not a significant energy
action, and, accordingly, DOE has not
prepared a Statement of Energy Effects
for this final rule.

L. Review Consistent With OMB’s
Information Quality Bulletin for Peer
Review

On December 16, 2004, OMB, in
consultation with the Office of Science
and Technology Policy (OSTP), issued
its Final Information Quality Bulletin
for Peer Review (the Bulletin). 70 FR
2664 (Jan. 14, 2005). The Bulletin
establishes that certain scientific
information shall be peer reviewed by
qualified specialists before it is
disseminated by the Federal
Government, including influential
scientific information related to agency
regulatory actions. The purpose of the
bulletin is to enhance the quality and
credibility of the Government’s
scientific information. Under the
Bulletin, the energy conservation
standards rulemaking analyses are
“influential scientific information,”
which the Bulletin defines as ““scientific
information the agency reasonably can
determine will have or does have a clear
and substantial impact on important
public policies or private sector
decisions.” Id. at 70 FR 2667.

In response to OMB’s Bulletin, DOE
conducted formal in-progress peer
reviews of the energy conservation
standards development process and
analyses and has prepared a Peer
Review Report pertaining to the energy
conservation standards rulemaking
analyses. Generation of this report
involved a rigorous, formal, and
documented evaluation using objective
criteria and qualified and independent
reviewers to make a judgment as to the
technical/scientific/business merit, the
actual or anticipated results, and the
productivity and management
effectiveness of programs and/or
projects. The “Energy Conservation
Standards Rulemaking Peer Review
Report,” dated February 2007, has been
disseminated and is available at the
following website: www.energy.gov/
eere/buildings/peer-review. Because
available data, models, and
technological understanding have
changed since 2007, DOE has engaged
with the National Academy of Sciences
to review DOE’s analytical
methodologies to ascertain whether
modifications are needed to improve the
Department’s analyses. As discussed,
DOE is in the process of evaluating the
resulting report.

M. Congressional Notification

As required by 5 U.S.C. 801, DOE will
report to Congress on the promulgation
of this rule before its effective date. The
report will state that it has been
determined that the rule is not a “major
rule” as defined by 5 U.S.C. 804(2).

V. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this final rule.

List of Subjects in 10 CFR Part 430

Administrative practice and
procedure, Confidential business
information, Energy conservation,
Household appliances, Imports,
Intergovernmental relations, Small
businesses, Test procedures.

Signing Authority

This document of the Department of
Energy was signed on March 29, 2024,
by Jeffrey Marootian, Principal Deputy
Assistant Secretary for Energy Efficiency
and Renewable Energy, pursuant to
delegated authority from the Secretary
of Energy. That document with the
original signature and date is
maintained by DOE. For administrative
purposes only, and in compliance with
requirements of the Office of the Federal
Register, the undersigned DOE Federal
Register Liaison Officer has been
authorized to sign and submit the
document in electronic format for
publication, as an official document of
the Department of Energy. This
administrative process in no way alters
the legal effect of this document upon
publication in the Federal Register.

Signed in Washington, DC, on March 29,
2024.

Treena V. Garrett,
Federal Register Liaison Officer, U.S.
Department of Energy.

For the reasons stated in the
preamble, DOE amends part 430 of title
10 of the Code of Federal Regulations as
set forth below:

PART 430—ENERGY CONSERVATION
PROGRAM FOR CONSUMER
PRODUCTS

m 1. The authority citation for part 430
continues to read as follows:

Authority: 42 U.S.C. 6291-6309; 28 U.S.C.
2461 note.

m 2. Amend appendix A to subpart C of
part 430 by revising sections 5, 6, 8, and
9 to read as follows:

Appendix A to Subpart C of Part 430—
Procedures, Interpretations, and
Policies for Consideration of New or
Revised Energy Conservation Standards
and Test Procedures for Consumer
Products and Certain Commercial/
Industrial Equipment

* * * * *

Coverage Determination Rulemakings

DOE has discretion to conduct proceedings
to determine whether additional consumer
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products and commercial/industrial
equipment should be covered under EPCA if
certain statutory criteria are met. (42 U.S.C.
6292(b) and 42 U.S.C. 6295(1) for consumer
products; 42 U.S.C. 6312(b) for commercial/
industrial equipment). This section describes
the process to be used in establishing
coverage for consumer products and
commercial/industrial equipment.

(a) Pre-notice of proposed rulemaking
(“NOPR”) stage. In determining whether to
consider establishing coverage for a
consumer product or commercial/industrial
equipment, DOE may publish one or more
preliminary documents in the Federal
Register intended to gather information on
key issues. Such document(s) will be
published in the Federal Register, with
accompanying documents referenced and
posted in the appropriate docket.

(b) NOPR stage. If DOE determines to
proceed with a coverage determination
process, the Department will publish a notice
of proposed determination, providing an
opportunity for public comment of not less
than 60 days, in which DOE will explain how
such products/equipment that it seeks to
designate as “covered” meet the statutory
criteria for coverage and why such coverage
is “necessary or appropriate” to carry out the
purposes of EPCA. In the case of commercial
equipment, DOE will follow the same
process, except that the Department must
demonstrate that coverage of the equipment
type is “necessary” to carry out the purposes
of EPCA.

(c) Final rule. DOE will publish a final rule
in the Federal Register that establishes the
scope of coverage for the product/equipment,
responds to public comments received on the
NOPR, and explains how inclusion of the
newly covered product/equipment meets the
statutory criteria for coverage and why such
coverage is necessary or appropriate to carry
out the purposes of EPCA. DOE will finalize
coverage for a product/equipment prior to
publication of a proposed rule to establish a
test procedure.

(d) Scope of coverage revisions. If, during
the substantive rulemaking proceedings to
establish test procedures or energy
conservation standards after completing a
coverage determination, DOE finds it
necessary and appropriate to amend the
scope of coverage, DOE will propose an
amended coverage determination and finalize
coverage prior to moving forward with the
test procedure or standards rulemaking.

6. Process for Developing Energy
Conservation Standards

This section describes the process to be
used in developing energy conservation
standards for covered products and
equipment other than those covered
equipment subject to ASHRAE/IES Standard
90.1.

(a) Pre-NOPR stage—(1) General. In
determining whether to consider establishing
or amending any energy conservation
standard, DOE will publish one or more
preliminary, pre-NOPR documents in the
Federal Register intended to gather
information on key issues. Such document(s)
could take several forms depending upon the
specific proceeding, including a framework

document, request for information (RFI),
notice of data availability (NODA),
preliminary analysis, or advance notice of
proposed rulemaking (ANOPR). Such
document(s) will be published in the Federal
Register, with any accompanying documents
referenced and posted in the appropriate
docket.

(2) Satisfaction of statutory criteria. As part
of such pre-NOPR-stage document(s), DOE
will solicit submission of comments, data,
and information on whether DOE should
proceed with the rulemaking, including
whether any new or amended rule would
satisfy the relevant statutory criteria to be
cost-effective, economically justified,
technologically feasible, and result in a
significant savings of energy. Based on the
information received in response to such
request and its own analysis, DOE will
determine whether to proceed with a
rulemaking for a new or amended energy
conservation standard. If DOE determines at
any point in the pre-NOPR stage that no
candidate standard level for a new or
amended standard is likely to satisfy all of
the applicable statutory criteria (i.e., to be
technologically feasible and economically
justified and result in significant energy
savings), DOE will announce that conclusion
in the Federal Register and proceed with
notice-and-comment rulemaking that
proposes a determination not to adopt new
or amended standards. DOE notes that it will,
consistent with its statutory obligations,
consider both cost effectiveness and
economic justification when issuing a
determination not to amend a standard. If
DOE receives sufficient information
suggesting it could justify a new or amended
standard or the information received is
inconclusive with regard to the statutory
criteria, DOE will move forward with the
rulemaking to issue or amend an energy
conservation standard. In those instances
where the available information either
suggested that a new or amended energy
conservation standard might be justified or in
which the information was inconclusive on
this point, and DOE undertakes a rulemaking
to establish or amend an energy conservation
standard, DOE may still ultimately determine
that such a standard is not economically
justified, technologically feasible or would
not result in a significant savings of energy
at a later stage of the rulemaking.

(3) Design options—(i) General. Once the
Department has initiated a rulemaking for a
specific product/equipment but before
publishing a proposed rule to establish or
amend standards, DOE will typically identify
the product/equipment categories and design
options to be analyzed in detail, as well as
those design options to be eliminated from
further consideration. During the pre-NOPR
stage of the rulemaking, interested parties
may be consulted to provide information on
key issues, including potential design
options, through a variety of rulemaking
documents.

(ii) Identification and screening of design
options. During the pre-NOPR phase of the
rulemaking process, the Department will
typically develop a list of design options for
consideration. Initially, the candidate design
options will encompass all those

technologies considered to be technologically
feasible. Following the development of this
initial list of design options, DOE will review
each design option based on the factors
described in paragraph (a)(3)(iii) of this
section and the policies stated in section 7

of this appendix (i.e., Policies on Selection of
Standards). The reasons for eliminating or
retaining any design option at this stage of
the process will be fully documented and
published as part of the NOPR and as
appropriate for a given rule, in the pre-NOPR
document(s). The technologically feasible
design options that are not eliminated in this
screening analysis will be considered further
in the Engineering Analysis described in
paragraph (a)(4) of this section.

(iii) Factors for screening of design options.
The factors for screening design options
include:

(A) Technological feasibility. Technologies
incorporated in commercial products (or
equipment) or in working prototypes will be
considered technologically feasible.

(B) Practicability to manufacture, install
and service. If mass production of a
technology under consideration for use in
commercially-available products (or
equipment) and reliable installation and
servicing of the technology could be achieved
on the scale necessary to serve the relevant
market at the time of the effective date of the
standard, then that technology will be
considered practicable to manufacture,
install, and service.

(C) Adverse impacts on product utility or
product availability.

(D) Adverse impacts on health or safety.

(E) Unique-pathway proprietary
technologies. If a design option utilizes
proprietary technology that represents a
unique pathway to achieving a given
efficiency level, that technology will not be
considered further.

(4) Engineering analysis of design options
and selection of candidate standard levels.
After design options are identified and
screened, DOE will perform the engineering
analysis and the benefit/cost analysis and
select the candidate standard levels based on
these analyses. The results of the analyses
will be published in a Technical Support
Document (TSD) to accompany the
appropriate rulemaking documents.

(i) Identification of engineering analytical
methods and tools. DOE will select the
specific engineering analysis tools (or
multiple tools, if necessary, to address
uncertainty) to be used in the analysis of the
design options identified as a result of the
screening analysis.

(ii) Engineering and life-cycle cost analysis
of design options. DOE and its contractors
will perform engineering and life-cycle cost
analyses of the design options.

(iii) Review by stakeholders. Interested
parties will have the opportunity to review
the results of the engineering and life-cycle
cost analyses. If appropriate, a public
workshop will be conducted to review these
results. The analyses will be revised as
appropriate on the basis of this input.

(iv) New information relating to the factors
used for screening design options. If further
information or analysis leads to a
determination that a design option, or a
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combination of design options, has
unacceptable impacts, that design option or
combination of design options will not be
included in a candidate standard level.

(v) Selection of candidate standard levels.
Based on the results of the engineering and
life-cycle cost analysis of design options and
the policies stated in paragraph (a)(3)(iii) of
this section, DOE will select the candidate
standard levels for further analysis.

(5) Analysis of impacts and selection of
proposed standard level. If DOE has
determined preliminarily that a candidate
standard level is likely to produce the
maximum improvement in energy efficiency
that is both technologically feasible and
economically justified and constitutes
significant energy savings, economic analyses
of the impacts of the candidate standard
levels will be conducted. The Department
will propose new or amended standards in a
subsequent NOPR based on the results of the
impact analysis.

(i) Identification of issues for analysis. The
Department, in consideration of comments
received, will identify issues that will be
examined in the impacts analysis.

(ii) Identification of analytical methods
and tools. DOE will select the specific
economic analysis tools (or multiple tools, if
necessary, to address uncertainty) to be used
in the analysis of the candidate standard
levels.

(iii) Analysis of impacts. DOE will conduct
the analysis of the impacts of candidate
standard levels.

(iv) Factors to be considered in selecting a
proposed standard. The factors to be
considered in selection of a proposed
standard include:

(A) Impacts on manufacturers. The
analysis of manufacturer impacts will
include: Estimated impacts on cash flow;
assessment of impacts on manufacturers of
specific categories of products/equipment
and small manufacturers; assessment of
impacts on manufacturers of multiple
product-specific Federal regulatory
requirements, including efficiency standards
for other products and regulations of other
agencies; and impacts on manufacturing
capacity, employment, and capital
investment.

(B) Private impacts on consumers. The
analysis of consumer impacts will include:
Estimated private energy savings impacts on
consumers based on regional average energy
prices and energy usage; assessments of the
variability of impacts on subgroups of
consumers based on major regional
differences in usage or energy prices and
significant variations in installation costs or
performance; consideration of changes to
product utility, changes to purchase rate and/
or costs of products, and other impacts of
likely concern to all or some consumers,
based to the extent practicable on direct
input from consumers; estimated life-cycle
cost with sensitivity analysis; and
consideration of the increased first cost to
consumers and the time required for energy
cost savings to pay back these first costs.

(C) Impacts on competition, including
industry concentration analysis.

(D) Impacts on utilities. The analysis of
utility impacts will include estimated

marginal impacts on electric and gas utility
generation and capacity.

(E) National energy, economic, and
employment impacts. The analysis of
national energy, economic, and employment
impacts will include: estimated energy
savings by fuel type; estimated net present
value of benefits to all consumers; sensitivity
analyses using high and low discount rates
reflecting both private transactions and social
discount rates and high and low energy price
forecasts; and estimates of the direct and
indirect impacts on employment by
appliance manufacturers, relevant service
industries, energy suppliers, suppliers of
complementary and substitution products,
and the economy in general.

(F) Impacts on the environment. The
analysis of environmental impacts will
include estimated impacts on emissions of
carbon and relevant criteria pollutants.

(G) Impacts of non-regulatory approaches.
The analysis of energy savings and consumer
impacts will incorporate an assessment of the
impacts of market forces and existing
voluntary programs in promoting product/
equipment efficiency, usage, and related
characteristics in the absence of updated
efficiency standards.

(H) New information relating to the factors
used for screening design options.

(6) Public comment and hearing. The
length of the public comment period for pre-
NOPR rulemaking documents will be
determined on a case-by-case basis and may
vary depending upon the circumstances of
the particular rulemaking. For pre-NOPR
documents, DOE will determine whether a
public hearing is appropriate.

(7) Revisions based on comments. Based on
consideration of the comments received, any
necessary changes to the engineering
analysis, life-cycle cost analysis, or the
candidate standard levels will be made.

(b) NOPR stage—(1) Documentation of
decisions on proposed standard selection.
The Department will publish a NOPR in the
Federal Register that proposes standard
levels and explains the basis for the selection
of those proposed levels, and DOE will post
on its website a draft TSD documenting the
analysis of impacts. The draft TSD will also
be posted in the appropriate docket at
www.regulations.gov. As required by 42
U.S.C. 6295(p)(1) of EPCA, the NOPR also
will describe the maximum improvement in
energy efficiency or maximum reduction in
energy use that is technologically feasible
and, if the proposed standards would not
achieve these levels, the reasons for
proposing different standards.

(2) Public comment and hearing. There
will be not less than 60 days for public
comment on the NOPR, with at least one
public hearing or workshop. (42 U.S.C.
6295(p)(2) and 42 U.S.C. 6306)

(3) Revisions to impact analyses and
selection of final standard. Based on the
public comments received, DOE will review
the proposed standard and impact analyses,
and make modifications as necessary. If
major changes to the analyses are required at
this stage, DOE will publish a supplemental
notice of proposed rulemaking (SNOPR),
when required. DOE may also publish a
NODA or RFI, where appropriate.

(¢) Final rule stage. The Department will
publish a final rule in the Federal Register
that promulgates standard levels, responds to
public comments received on the NOPR (and
SNOPR if applicable), and explains how the
selection of those standards meets the
statutory requirement that any new or
amended energy conservation standard
produces the maximum improvement in
energy efficiency that is both technologically
feasible and economically justified and
constitutes significant energy savings,
accompanied by a final TSD.

* * * * *

Test Procedures

(a) Pre-NOPR stage—(1) General. In
determining whether to consider establishing
or amending any test procedure, DOE will
publish one or more preliminary documents
in the Federal Register (e.g., an RFI or
NODA) intended to gather information on
key issues.

(2) Satisfaction of statutory criteria. As part
of such document(s), DOE will solicit
submission of comments, data, and
information on whether DOE should proceed
with the rulemaking, including whether: a
new test procedure would satisfy the relevant
statutory criteria that test procedures be
reasonably designed to produce test results
which measure energy efficiency, energy use,
water use (in the case of showerheads,
faucets, water closets and urinals), or
estimated annual operating cost of a covered
product during a representative average use
cycle or period of use, as determined by the
Secretary, and shall not be unduly
burdensome to conduct; or an amended test
procedure would more fully or accurately
comply with the aforementioned statutory
criteria. Based on the information received in
response to such request and its own
analysis, DOE will determine whether to
proceed with a rulemaking for a new or
amended test procedure.

(3) If DOE determines that a new or
amended test procedure would not satisfy the
applicable statutory criteria, DOE will engage
in notice-and-comment rulemaking to issue a
determination that a new or amended test
procedure is not warranted.

(4) If DOE receives sufficient information
suggesting a new or amended test procedure
may satisfy the applicable statutory criteria
or the information received is inconclusive
with regard to the statutory criteria, DOE will
move forward with the rulemaking to issue
or amend a test procedure.

(5) In those instances where the available
information either suggested that a new or
amended test procedure might be warranted
or in which the information was inconclusive
on this point, and DOE undertakes a
rulemaking to establish or amend a test
procedure, DOE may still ultimately
determine that such a test procedure does not
satisfy the applicable statutory criteria at a
later stage of the rulemaking.

(6) Public comment and hearing. The
length of the public comment period for pre-
NOPR rulemaking documents will be
determined on a case-by-case basis and may
vary depending upon the circumstances of
the particular rulemaking. For pre-NOPR
documents, DOE will determine whether a
public hearing is appropriate.
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(b) NOPR stage—(1) Documentation of
decisions on proposed test procedure. The
Department will publish a NOPR in the
Federal Register that proposes a new or
amended test procedure and explains how
the test procedure satisfies the applicable
statutory criteria.

(2) Public comment and hearing. There
will be not less than 60 days for public
comment on the NOPR, with at least one
public hearing or workshop. (42 U.S.C.
6293(b)(2) and 42 U.S.C. 6306)

(3) Revisions to the analyses and
establishment of a final test procedure. Based
on the public comments received, DOE will
review the proposed test procedure, and
make modifications as necessary. As part of
this process, DOE may issue an RFI, NODA,
SNOPR, or other rulemaking document, as
appropriate.

(¢) Final rule stage. The Department will
publish a final rule in the Federal Register
that establishes or amends a test procedure,
responds to public comments received on the
NOPR (and any subsequent rulemaking
documents), and explains how the new or
amended test procedure meets the applicable
statutory requirements.

(d) Adoption of industry test methods. DOE
will adopt industry test procedure standards
as DOE test procedures for covered products
and equipment, but only if DOE determines
that such procedures would not be unduly
burdensome to conduct and would produce
test results that reflect the energy efficiency,
energy use, water use (as specified in EPCA)
or estimated operating costs of that
equipment during a representative average
use cycle. DOE may also adopt industry test
procedure standards with modifications or
craft its own procedures as necessary to
ensure compatibility with the relevant
statutory requirements, as well as DOE’s
compliance, certification, and enforcement
requirements.

(e) Issuing final test procedure—(1)
Process. Test procedure rulemakings
establishing methodologies used to evaluate
proposed energy conservation standards will
be finalized prior to publication of a NOPR
proposing new or amended energy
conservation standards. Except as provided
in paragraph (e)(2) of this section, new test
procedures and amended test procedures that
impact measured energy use or efficiency
will be finalized at least 180 days prior to the
close of the comment period for:

(i) A NOPR proposing new or amended
energy conservation standards; or

(ii) A notice of proposed determination
that standards do not need to be amended.
With regards to amended test procedures,
DOE will state in the test procedure final rule
whether the amendments impact measured
energy use or efficiency.

(2) Exceptions. The 180-day period for new
test procedures and amended test procedures
that impact measured energy use or
efficiency specified in paragraph (e)(1) of this
section is not applicable to:

(i) Test procedures developed in
accordance with the Negotiated Rulemaking
Act or by interested persons that are fairly
representative of relevant points of view
(including representatives of manufacturers
of covered products, States, and efficiency

advocates), as determined by the Secretary;
or

(ii) Test procedure amendments limited to
calculation changes (e.g., use factor or adder).
Parties submitting a consensus
recommendation in accordance with
paragraph (e)(2)(i) of this section may specify
a time period between finalization of the test
procedure and the close of the comment for
a NOPR proposing new or amended energy
conservation standards or a notice of
proposed determination that standards do
not need to be amended.

(f) Effective date of test procedures. If
required only for the evaluation and issuance
of updated efficiency standards, use of the
modified test procedures typically will not be
required until the implementation date of
updated standards.

9. ASHRAE Equipment

EPCA provides unique statutory
requirements and a specific set of timelines
for certain enumerated types of commercial
and industrial equipment (generally,
commercial water heaters, commercial
packaged boilers, commercial air-
conditioning and heating equipment, and
packaged terminal air conditioners and heat
pumps (i.e., “ASHRAE equipment”’)).

(a) ASHRAE trigger rulemakings for energy
conservation standards. Pursuant to EPCA’s
statutory scheme for covered ASHRAE
equipment, DOE is required to consider
amending the existing Federal energy
conservation standards for ASHRAE
equipment when ASHRAE Standard 90.1 is
amended with respect to standards or design
requirements applicable to such equipment.

(1) Not later than 180 days after the
amendment of ASHRAE Standard 90.1, DOE
will publish in the Federal Register for
public comment an analysis of the energy
savings potential of amended energy
efficiency standards for the affected
equipment.

(2) Not later than 18 months after the
amendment of ASHRAE Standard 90.1, DOE
must adopt amended energy conservation
standards at the new efficiency level in
ASHRAE Standard 90.1 as the uniform
national standard for the affected equipment,
unless DOE determines by rule, and
supported by clear and convincing evidence,
that a more-stringent standard would result
in significant additional conservation of
energy and is technologically feasible and
economically justified. In such case, DOE
must adopt the more-stringent standard for
the affected equipment not later than 30
months after amendment of ASHRAE
Standard 90.1.

(3) Regarding amendments to ASHRAE
Standard 90.1 involving energy conservation
standards, DOE considers an amendment of
a standard level to occur when an updated
version of ASHRAE Standard 90.1 publishes
(i.e., not at the time that an addendum to
ASHRAE Standard 90.1 is released or
approved). In addition, DOE considers an
amendment of standard levels in ASHRAE
Standard 90.1 to be only those changes
resulting in an increase in stringency of
standard levels relative to the current Federal
standards or the adoption of a design
requirement.

(b) ASHRAE trigger rulemakings for test
procedures. Pursuant to EPCA’s statutory
scheme for covered ASHRAE equipment,
DOE is required to consider amending the
existing Federal test procedures for such
equipment when ASHRAE Standard 90.1 is
amended with respect to test procedures
applicable to such equipment.

(1) DOE shall amend the test procedure for
ASHRAE equipment, as necessary, to be
consistent with the amended ASHRAE
Standard 90.1, unless DOE determines by
rule, and supported by clear and convincing
evidence, that to do so would not meet the
requirements in 42 U.S.C. 6314(a)(2)—(3),
which generally provide that the test
procedure must produce results which reflect
energy efficiency, energy use, and estimated
operating costs during a representative
average use cycle and not be unduly
burdensome to conduct. If DOE makes such
a determination, DOE may establish an
amended test procedure for such equipment
that meets the requirements in 42 U.S.C.
6314(a)(2)—(3).

(2) With regard to test procedures for
ASHRAE equipment, EPCA requires DOE to
adopt test procedures consistent with
applicable industry test standards.

(c) ASHRAE lookback rulemakings for
standards. EPCA also requires that DOE
periodically consider amending energy
conservation standards for ASHRAE
equipment.

(1) Every 6 years, DOE shall conduct an
evaluation of each class of covered
equipment. DOE shall publish either a notice
of determination that standards do not need
to be amended (because they would not
result in significant additional conservation
of energy and/or would not be
technologically feasible and/or economically
justified) or a notice of proposed rulemaking
including new proposed standards (based on
the criteria and procedures in 42 U.S.C.
6313(a)(6)(B) and supported by clear and
convincing evidence).

(2) If DOE issues a notice of proposed
rulemaking, it shall publish a final rule no
more than 2 years later.

(3) If DOE determines that a standard does
not need to be amended, not later than 3
years after such a determination, DOE must
publish either a notice of determination that
standards do not need to be amended
(because they would not result in significant
additional conservation of energy and/or
would not be technologically feasible and/or
economically justified) or a notice of
proposed rulemaking including new
proposed standards (based on the criteria and
procedures in 42 U.S.C. 6313(a)(6)(B) and
supported by clear and convincing evidence).

(d) ASHRAE lookback rulemakings for test
procedures. EPCA also requires that DOE
periodically consider amending test
procedures for ASHRAE equipment. At least
once every 7 years, DOE shall conduct an
evaluation, and if DOE determines, that
amended test procedures would more
accurately or fully comply with the
requirements in 42 U.S.C. 6314(a)(2)—(3), it
shall prescribe test procedures for the
applicable equipment. Otherwise, DOE shall
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publish a notice of determination not to
amend a test procedure.
* * * * *

[FR Doc. 2024—07114 Filed 4-5-24; 8:45 am]|
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2024—-0774; Project
Identifier AD-2024-00197-E,R; Amendment
39-22723; AD 2024-06-51]

RIN 2120-AA64

Airworthiness Directives; General
Electric Company Engines, and
Various Restricted Category Rotorcraft

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is superseding
airworthiness directive (AD) 2024—05—
51, which applied to certain General
Electric Company (GE) Model CT7-2E1,
CT7-2F1, CT7-8A, CT7-8E, and CT7—
8F5 engines, and various restricted
category helicopters with GE Model
T700-GE-700, —-701A, —=701C, =701D/
CC, -701D, —401, —401C, CT7-2D, or
CT7-2D1 engines installed. AD 2024—
05-51 required a phase array ultrasonic
inspection of the torque reference tube
magnetic insert braze joint of the power
turbine (PT) drive shaft assembly for
inadequate braze coverage, and repair or
replacement of the PT drive shaft
assembly if necessary. This AD was
prompted by at least four reports of
failures of the torque reference tube
magnetic insert braze joint of the PT
drive shaft assembly within the last
several months. This AD retains the
requirements of AD 2024-05-51 and
expands the applicability to include a
PT drive shaft assembly part number
that was inadvertently omitted. The
FAA previously sent an emergency AD
to all known U.S. owners and operators
of these engines and helicopters and is
now issuing this AD to address the
unsafe condition on these products.
DATES: This AD is effective April 23,
2024. Emergency AD 2024-06-51,
issued on March 22, 2024, which
contained the requirements of this
amendment, was effective with actual
notice.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication identified in this
AD as of April 23, 2024.

The Director of the Federal Register
approved the incorporation by reference

of certain other publications listed in
this AD as of April 1, 2024 (89 FR
18771, March 15, 2024).

The FAA must receive comments on
this AD by May 23, 2024.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
regulations.gov. Follow the instructions
for submitting comments.

o Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

AD Docket: You may examine the AD
docket at regulations.gov under Docket
No. FAA-2024-0774; or in person at
Docket Operations between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays. The AD docket
contains this final rule, any comments
received, and other information. The
street address for Docket Operations is
listed above.

Material Incorporated by Reference:

e For GE service information, contact
General Electric Company, 1 Neumann
Way, Cincinnati, OH 45215; phone:
(513) 552-3272; email:
aviation.fleetsupport@ge.com; website:
ge.com.

e For Sikorsky Aircraft Corporation
service information, contact Sikorsky
Field Representative or Sikorsky’s
Service Engineering Group at Sikorsky
Aircraft Corporation, Mailstop K100,
124 Quarry Road, Trumbull, CT 06611;
phone: 1 (800) 946—4337 (1-800-
Winged-S); email: wes _cust service
eng.gr-sik@lmco.com; website:
sikorsky360.com.

e You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 1200 District Avenue,
Burlington, MA 01803. For information
on the availability of this material at the
FAA, call (817) 222—-5110. It is also
available at regulations.gov under
Docket No. FAA-2024-0774.

FOR FURTHER INFORMATION CONTACT:
Barbara Caufield, Aviation Safety
Engineer, FAA, 2200 South 216th Street,
Des Moines, WA 98198; phone: (781)
238-7146; email: barbara.caufield@
faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written data, views, or arguments about

this final rule. Send your comments to
an address listed under ADDRESSES.
Include “Docket No. FAA-2024-0774;
Project Identifier AD-2024—-00197-E,R”
at the beginning of your comments. The
most helpful comments reference a
specific portion of the final rule, explain
the reason for any recommended
change, and include supporting data.
The FAA will consider all comments
received by the closing date and may
amend this final rule because of those
comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to
regulations.gov, including any personal
information you provide. The agency
will also post a report summarizing each
substantive verbal contact received
about this final rule.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this AD contain
commercial or financial information
that is customarily treated as private,
that you actually treat as private, and
that is relevant or responsive to this AD,
it is important that you clearly designate
the submitted comments as CBI. Please
mark each page of your submission
containing CBI as “PROPIN.” The FAA
will treat such marked submissions as
confidential under the FOIA, and they
will not be placed in the public docket
of this AD. Submissions containing CBI
should be sent to Barbara Caufield,
Aviation Safety Engineer, FAA, 2200
South 216th Street, Des Moines, WA
98198. Any commentary that the FAA
receives which is not specifically
designated as CBI will be placed in the
public docket for this rulemaking.

Background

The FAA issued AD 2024-05-51,
Amendment 39-22702 (89 FR 18771,
March 15, 2024) (AD 2024-05-51), for
certain GE Model CT7-2E1, CT7-2F1,
CT7-8A, CT7-8E, and CT7-8F5
engines, and various restricted category
helicopters with GE Model T700-GE—-
700, -701A, -701C, —=701D/CC, -701D,
—401, —401C, CT7-2D, or CT7-2D1
engines installed. That AD was issued
as Emergency AD 2024—-05-51 on
February 28, 2024, and distributed to all
known U.S. owners and operators of
these engines and helicopters. AD 2024—
05-51 required a phase array ultrasonic
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inspection of the torque reference tube
magnetic insert braze joint of the PT
drive shaft assembly for inadequate
braze coverage, and repair or
replacement of the PT drive shaft
assembly if necessary. AD 2024—05-51
was prompted by at least four reports of
failures of the torque reference tube
magnetic insert braze joint of the PT
drive shaft assembly within the last
several months. This condition, if not
addressed, could result in improper
torque and engine speed indications,
which, in combination with specific
phases of flight, could create an
unacceptably high flight crew workload
in maintaining control of the aircraft,
and result in consequent loss of control
of the aircraft.

Actions Since Issuance of AD 2024-05-
51

Since the issuance of AD 2024-05-51,
the FAA determined that PT drive shaft
assembly part number (P/N)
5125T92G01 was inadvertently omitted
from the applicability. Therefore, the
FAA is superseding AD 2024—-05-51 to
revise the applicability to include
engines with PT drive shaft assembly P/
N 5125T92G01 installed. The FAA also
revised the applicability of this AD to
consolidate paragraphs (c)(2)(iii)
through (viii) into paragraph (c)(2)(iii) of
this AD and revised the required actions
of this AD to reference service
information that was published since
Emergency AD 2024-05-51 was issued.

This AD was sent previously to all
known U.S. owners and operators of
these engines and helicopters as
Emergency AD 2024-06-51, dated
March 22, 2024, which superseded AD
2024-05-51.

FAA’s Determination

The FAA is issuing this AD because
the agency has determined the unsafe
condition described previously is likely
to exist or develop in other products of
these same type designs.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Sikorsky Aircraft
Corporation S—70/H-60 Helicopter Alert
Service Bulletin (ASB) 70-04—17, dated

February 28, 2024, which specifies
procedures for a phase array ultrasonic
inspection of the torque reference tube
magnetic insert braze joint of the PT
drive shaft assembly for inadequate
braze coverage.

This AD also requires the following
service information, which the Director
of the Federal Register approved for
incorporation by reference as of April 1,
2024 (89 FR 18771, March 15, 2024).

e GE ASB CT7-2E1 S/B 72—A0034,
dated February 26, 2024.

e GE ASB CT7-8 S/B 72—A0118,
Revision 01, dated February 26, 2024.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

AD Requirements

This AD requires a phase array
ultrasonic inspection of the torque
reference tube magnetic insert braze
joint of the PT drive shaft assembly for
inadequate braze coverage, and repair or
replacement of the PT drive shaft
assembly if necessary.

Interim Action

The FAA considers this AD to be an
interim action. The manufacturer is
currently investigating the root cause of
the unsafe condition identified in this
AD. If final action is later identified, the
FAA might consider further rulemaking.

Justification for Inmediate Adoption
and Determination of the Effective Date

Section 553(b)(3)(B) of the
Administrative Procedure Act (APA) (5
U.S.C. 551 et seq.) authorizes agencies
to dispense with notice and comment
procedures for rules when the agency,
for “good cause,” finds that those
procedures are “‘impracticable,
unnecessary, or contrary to the public
interest.”” Under this section, an agency,
upon finding good cause, may issue a
final rule without providing notice and
seeking comment prior to issuance.
Further, section 553(d) of the APA
authorizes agencies to make rules
effective in less than thirty days, upon
a finding of good cause.

ESTIMATED COSTS

An unsafe condition exists that
required the immediate adoption of
Emergency AD 2024—06-51, issued on
March 22, 2024, to all known U.S.
owners and operators of these engines.
The FAA found that the risk to the
flying public justified forgoing notice
and comment prior to adoption of this
rule because failure of the torque
reference tube magnetic insert braze
joint of the PT drive shaft assembly
could result in improper torque and
engine speed indications, which, in
combination with specific phases of
flight, could create an unacceptably
high flight crew workload in
maintaining control of the aircraft, and
result in consequent loss of control of
the aircraft. Since this condition
happens rapidly and without warning,
the inspection and any necessary repair
or replacement must be accomplished
before further flight. Thus, the FAA has
determined that the affected torque
reference tube magnetic insert braze
joint of the PT drive shaft assembly
must be inspected, and repaired or
replaced if necessary, before further
flight. This condition still exists;
therefore, notice and opportunity for
prior public comment are impracticable
and contrary to the public interest
pursuant to 5 U.S.C. 553(b)(3)(B).

In addition, the FAA finds that good
cause exists pursuant to 5 U.S.C. 553(d)
for making this amendment effective in
less than 30 days, for the same reasons
the FAA found good cause to forgo
notice and comment.

Regulatory Flexibility Act

The requirements of the Regulatory
Flexibility Act (RFA) do not apply when
an agency finds good cause pursuant to
5 U.S.C. 553 to adopt a rule without
prior notice and comment. Because FAA
has determined that it has good cause to
adopt this rule without prior notice and
comment, RFA analysis is not required.

Costs of Compliance

The FAA estimates that this AD
affects 100 engines installed on aircraft
of U.S. registry.

The FAA estimates the following
costs to comply with this AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Phase array ultrasonic inspection ................... 1 work-hour x $85 per hour = $85 ................. $0 $85 $8,500

The FAA estimates the following
costs to do any necessary repairs or
replacements that would be required

based on the results of the inspection.
The agency has no way of determining

the number of engines that might need
these repairs or replacements:
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. Cost per
Action Labor cost Parts cost product
Repair or replacement of the PT drive shaft assembly | 8 work-hours x $85 per hour = $680 ........c.cceccvrereenne $50,000 $50,680

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
2024-05-51, Amendment 39-22702 (89
FR 18771, March 15, 2024); and

m b. Adding the following new
airworthiness directive:

2024-06-51 General Electric Company,
and Various Restricted Category
Helicopters: Amendment 39-22723;
Docket No. FAA-2024-0774; Project
Identifier AD-2024—-00197-E,R.

(a) Effective Date

The FAA issued Emergency Airworthiness
Directive (AD) 2024—-06—51 on March 22,
2024, directly to affected owners and
operators. As a result of such actual notice,
that AD was effective for those owners and
operators on the date it was received. This
AD contains the same requirements as that
emergency AD and, for those who did not
receive actual notice, is effective on April 23,
2024.

(b) Affected ADs

This AD replaces AD 2024-05-51,
Amendment 39-22702 (89 FR 18771, March
15, 2024).

(c) Applicability

This AD applies to the following products:

(1) General Electric Company (GE) Model
CT7-2E1, CT7-2F1, CT7-8A, CT7-8E, and
CT7-8F5 engines, with any power turbine
(PT) drive shaft assembly part number
5123T91G01, 5123T91G02, 5125T92G01, and
5128T51G01 installed, and the following
conditions:

(i) A PT drive shaft assembly with less than
100 hours-time since new (TSN) or 100
hours-time since replacement (TSR) of the
torque reference tube, as applicable, as of the
effective date of this AD; and

(ii) An engine serial number, PT module
serial number, or PT drive shaft assembly
serial number listed in GE Alert Service
Bulletin (ASB) CT7—2E1 S/B 72—A0034,
dated February 26, 2024 (CT7-2E1 S/B 72—
A0034); or GE ASB CT7-8 S/B 72—A0118,
Revision 01, dated February 26, 2024 (CT7—
8 S/B 72—A0118, Revision 01).

(2) Restricted category helicopters
specified in paragraphs (c)(2)(i) through (iv)
of this AD, with GE Model T700-GE-700,
-701A, -701C, -701D/CC, —-701D, —401,
—401C, CT7-2D or CT7-2D1 engines
installed, with a PT drive shaft assembly that
was installed in the engine after January 1,
2020, and has less than 100 hours-TSN or
100 hours-TSR, as applicable. PT drive shaft
assemblies manufactured or repaired after
January 1, 2024, are not affected by this AD.

(i) Model EH-60A helicopters; current type
certificate holders include, but are not
limited to, Delta Enterprise; Heliqwest

International Inc.; Pickering Aviation, Inc.;
and Sixtyhawk TC, LLC.

(ii) Model HH-60L helicopters; current
type certificate holders include, but are not
limited to, Capitol Helicopters Inc.; Central
Copters Inc.; and Sixtyhawk TC, LLC.

(iii) Sikorsky Aircraft Corporation Model
S-70, S-70A, S-70C, S-70C(M), S—70C(M1),
and S—-70M helicopters.

(iv) Model UH-60A helicopters; current
type certificate holders include, but are not
limited to, ACE Aeronautics LLC; Billings
Flying Service, Inc.; Blackhawk Mission
Equipment; Capitol Helicopters Inc.; Carson
Helicopters; Delta Enterprise; Heligwest
International Inc.; High Performance
Helicopters Corp.; Northwest Rotorcraft, LLC;
Pickering Aviation, Inc.; P] Helicopters Inc.;
Reeder Flying Service Inc.; Sixtyhawk TG,
LLG; Skydance Blackhawk Operations LLC;
Timberline Helicopters, Inc.; and Unical Air
Inc.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7200, Engine (Turbine/Turboprop);
7250, Turbine Section.

(e) Unsafe Condition

This AD was prompted by at least four
reports of failures of the torque reference tube
magnetic insert braze joint of the PT drive
shaft assembly within the last several
months. The FAA is issuing this AD to
prevent failure of the PT drive shaft reference
torque tube magnetic insert braze joint. The
unsafe condition, if not addressed, could
result in improper torque and engine speed
indications, which, in combination with
specific phases of flight, could create an
unacceptably high flight crew workload in
maintaining control of the aircraft, and result
in consequent loss of control of the aircraft.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) For GE Model CT7-2E1, CT7-2F1,
CT7-8A, CT7-8E, and CT7-8F5 engines:
Before further flight, do a phase array
ultrasonic inspection of the torque reference
tube magnetic insert braze joint of the PT
drive shaft assembly for inadequate braze
coverage in accordance with the
Accomplishment Instructions, paragraph
3.A.(2), of CT7—2E1 S/B 72—-A0034, or CT7—
8 S/B 72—A0118, Revision 01, as applicable.

(2) For engines installed on the restricted
category aircraft specified in paragraphs
(c)(2)(i) through (iv) of this AD: Before further
flight, do a phase array ultrasonic inspection
of the torque reference tube magnetic insert
braze joint of the PT drive shaft assembly for
inadequate braze coverage in accordance
with the Accomplishment Instructions,
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paragraphs 3.B. through 3.D., of Sikorsky
Aircraft Corporation S—70/H-60 Helicopter
ASB 70-04-17, dated February 28, 2024
(Sikorsky ASB 70-04-17), or using a method
approved by the Manager, AIR-520
Continued Operational Safety Branch, FAA.

(3) If during any inspection required by
paragraphs (g)(1) or (2) of this AD, any braze
coverage of the torque reference tube
magnetic insert braze joint is found to be less
than 42 percent, before further flight, repair
or replace the PT drive shaft assembly.

(h) No Reporting Requirement

Although the service information
referenced in Sikorsky ASB 70-04-17
specifies to submit certain information to the
manufacturer, this AD does not include that
requirement.

(i) Special Flight Permit

A special flight permit may be issued in
accordance with 14 CFR 21.197 and 21.199
to operate the aircraft to a location where the
phase array ultrasonic inspection can be
performed, provided no passengers are
onboard.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, AIR-520 Continued
Operational Safety Branch, FAA, has the
authority to approve AMOGCs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the AIR-520 Continued
Operational Safety Branch, send it to the
attention of the person identified in
paragraph (k) of this AD and email to: ANE-
AD-AMOC®@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) Approved methods of compliance
(MOCs) or other AMOCs approved for
paragraph (g) of AD 2024-05-51 are
approved as MOCs or AMOG:s for paragraph
(g) of this AD.

(k) Additional Information

For further information about this AD,
contact Barbara Caufield, Aviation Safety
Engineer, FAA, 2200 South 216th Street, Des
Moines, WA 98198; phone: (781) 238—7146;
email: barbara.caufield@faa.gov.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(3) The following service information was
approved for IBR on April 23, 2024.

(1) Sikorsky Aircraft Corporation S—70/H—
60 Helicopter Alert Service Bulletin 70-04—
17, dated February 28, 2024.

(ii) [Reserved]

(4) The following service information was
approved for IBR on April 1, 2024 (89 FR
18771, March 15, 2024).

(i) General Electric Company (GE) Alert
Service Bulletin (ASB) CT7-2E1 S/B 72—
A0034, dated February 26, 2024.

(ii) GE ASB CT7-8 S/B 72—A0118, Revision
01, dated February 26, 2024.

(5) For GE service information, contact
General Electric Company, 1 Neumann Way,
Cincinnati, OH 45215; phone: (513) 552—
3272; email: aviation.fleetsupport@ge.com;
website: ge.com.

(6) For Sikorsky Aircraft Corporation
service information, contact Sikorsky Field
Representative or Sikorsky’s Service
Engineering Group at Sikorsky Aircraft
Corporation, Mailstop K100, 124 Quarry
Road, Trumbull, CT 06611; phone: 1 (800)
946-4337 (1-800-Winged-S); email: wes_
cust_service_eng.gr-sik@lmco.com; website:
sikorsky360.com.

(7) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 1200 District
Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call (817) 222-5110.

(8) You may view this material at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
visit www.archives.gov/federal-register/cfr/
ibr-locations or email fr.inspection@nara.gov.

Issued on March 27, 2024.
Victor Wicklund,

Deputy Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2024—07438 Filed 4—4-24; 11:15 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2023-2204; Airspace
Docket No. 23—-AEA-20]

RIN 2120-AA66

Amendment of Class D and Class E
Airspace; Wallops Island, VA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class D
airspace, Class E surface airspace, and
Class E airspace extending upward from
700 feet above the surface for Wallops
Flight Facility, Wallops Island, VA. This
action eliminates the Snow Hill
VORTAC from the airspace descriptions
for this airport, as well as updating the
airport name, geographic coordinates,
and description headers.

DATES: Effective 0901 UTC, July 11,
2024. The Director of the Federal
Register approves this incorporation by

reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order JO 7400.11 and publication of
conforming amendments.

ADDRESSES: A copy of the Notice of
Proposed Rulemaking (NPRM), all
comments received, this final rule, and
all background material may be viewed
online at www.regulations.gov using the
FAA Docket number. Electronic
retrieval help and guidelines are
available on the website. It is available
24 hours a day, 365 days a year.

FAA Order JO 7400.11H Airspace
Designations and Reporting Points and
subsequent amendments can be viewed
online at www.faa.gov/air traffic/
publications/. You may also contact the
Rules and Regulations Group, Office of
Policy, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267-8783.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Avenue,
College Park, GA 30337; Telephone:
(404) 305-6364.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority, as it amends
Class D and Class E airspace for Wallops
Island, VA. An airspace evaluation
determined that this update is necessary
to support IFR operations in the area.

History

The FAA published a notice of
proposed rulemaking for Docket No.
FAA 2023-2204 in the Federal Register
(88 FR 87382; December 18, 2023),
proposing to amend Class D airspace,
Class E surface airspace, and Class E
airspace extending upward from 700
feet above the surface for Wallops Flight
Facility, Wallops Island, VA. Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. No comments were received.
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Incorporation by Reference

Class D and E airspace designations
are published in Paragraphs 5000, 6002,
and 6005 of FAA Order JO 7400.11,
Airspace Designations and Reporting
Points, which is incorporated by
reference in 14 CFR 71.1 on an annual
basis. This document amends the
current version of that order, FAA Order
JO 7400.11H, dated August 11, 2023,
and effective September 15, 2023. FAA
Order JO 7400.11H is publicly available
as listed in the ADDRESSES section of this
document. These amendments will be
published in the next update to FAA
Order JO 7400.11.

FAA Order JO 7400.11H lists Class A,
B, C, D, and E airspace areas, air traffic
service routes, and reporting points.

The Rule

This action amends 14 CFR part 71 by
amending Class D airspace and Class E
surface airspace by removing Snow Hill
VORTACG from the descriptions as it is
unnecessary in describing the airspace,
as well as updating the airport’s
geographic coordinates to coincide with
the FAA’s database. In addition, this
action updates the airport name to
Wallops Flight Facility (formerly NASA
Wallops Flight Facility). This action
also replaces the terms Notice to Airmen
with Notice to Air Missions and
Airport/Facility Directory with Chart
Supplement in the airspace
descriptions. In addition, the Class E
airspace extending upward from 700
feet above the surface is updated by
replacing the city name under the
header with Wallops Island (formerly
Chincoteague) and removing the city
name from the next line of the
description, identifying the airport.
Also, the geographic coordinates of this
airspace are updated to coincide with
the FAA’s database. Finally, this action
clarifies the Class D description by
adding the words ‘and including’
referring to the airspace ceiling.
Controlled airspace is necessary for the
safety and management of instrument
flight rules (IFR) operations in the area.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated

impact is minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5a.

This airspace action is not expected to
cause any potentially significant
environmental impacts, and no
extraordinary circumstances exist that
warrant the preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11H,
Airspace Designations and Reporting
Points, dated August 11, 2023, and
effective September 15, 2023, is
amended as follows:

Paragraph 5000 Class D Airspace.

* * * * *

AEAVAD Wallops Island, VA [Amended]

Wallops Flight Facility, VA

(Lat 37°56'25” N, long 75°27'59” W)

That airspace extending upward from the
surface to and including 2,500 feet MSL
within a 4.4-mile radius of Wallops Flight
Facility and within 1.8 miles each side of the
001° bearing of the airport, extending from
the 4.4-mile radius to 4.7 miles north of the
airport. This Class D airspace area is effective
during the specific dates and times
established in advance by a Notice to Air
Missions. The effective date and time will
thereafter be published continuously in the
Chart Supplement.

* * * * *

Paragraph 6002 Class E Surface Airspace.

* * * * *

AEA VA E2 Wallops Island, VA [Amended]

Wallops Flight Facility, VA

(Lat 37°56"25” N, long 75°27'59” W)

That airspace extending upward from the
surface within a 4.4-mile radius of Wallops
Flight Facility and within 1.8 miles each side
of the 001° bearing of the airport, extending
from the 4.4-mile radius to 4.7 miles north
of the airport. This Class E airspace area is
effective during the specific dates and times
established in advance by a Notice to Air
Missions. The effective date and time will
thereafter be published continuously in the
Chart Supplement.

* * * * *

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AEA VA E5 Wallops Island, VA [Amended]
Wallops Flight Facility, VA

(Lat 37°56"25” N, long 75°27’59” W)

That airspace extending upward from 700
feet above the surface within a 7.1-mile
radius of the Wallops Flight Facility.

* * * * *

Issued in College Park, Georgia, on April 2,
2024.

Patrick Young,

Manager, Airspace & Procedures Team North,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2024—07243 Filed 4-5-24; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2023-2275; Airspace
Docket No. 23-AEA-22]

RIN 2120-AA66
Amendment of Class D and Class E
Airspace; Lewisburg, WV

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class D
airspace, Class E airspace designated as
an extension to a Class D surface area,
and Class E airspace extending upward
from 700 feet above the surface area for
Greenbrier Valley Airport, Lewisburg,
WYV, as the BUSHI non-directional
beacon (NDB) is removed from the
airspace descriptions. This action
amends verbiage in the descriptions, as
well as adding additional extensions to
the northeast and southwest of the
airport.
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DATES: Effective 0901 UTC, July 11,
2024. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order JO 7400.11 and publication of
conforming amendments.

ADDRESSES: A copy of the Notice of
Proposed Rulemaking (NPRM), all
comments received, this final rule, and
all background material may be viewed
online at www.regulations.gov using the
FAA Docket number. Electronic
retrieval help and guidelines are
available on the website. It is available
24 hours a day, 365 days a year.

FAA Order JO 7400.11H Airspace
Designations and Reporting Points and
subsequent amendments can be viewed
online at www.faa.gov/air traffic/
publications/. You may also contact the
Rules and Regulations Group, Office of
Policy, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267-8783.

FOR FURTHER INFORMATION CONTACT: John
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Avenue,
College Park, GA 30337; Telephone:
(404) 305-6364.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority, as it amends
Class D and Class E airspace in
Lewisburg, WV. An airspace evaluation
determined that this update is necessary
to support IFR operations in the area.

History

The FAA published a notice of
proposed rulemaking for Docket No.
FAA 2023-2275 in the Federal Register
(88 FR 85860; December 11, 2023),
proposing to amend Class D airspace,
Class E airspace designated as an
extension to a Class D surface area, and
Class E airspace extending upward from
700 feet above the surface area for
Greenbrier Valley Airport, Lewisburg,

WYV. Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.

Incorporation by Reference

Class D and Class E airspace
designations are published in
Paragraphs 5000, 6004, and 6005 of
FAA Order JO 7400.11, Airspace
Designations and Reporting Points,
which is incorporated by reference in 14
CFR 71.1 on an annual basis. This
document amends the current version of
that order, FAA Order JO 7400.11H,
dated August 11, 2023, and effective
September 15, 2023. FAA Order JO
7400.11H is publicly available as listed
in the ADDRESSES section of this
document. These amendments will be
published in the next update to FAA
Order JO 7400.11.

FAA Order JO 7400.11H lists Class A,
B, G, D, and E airspace areas, air traffic
service routes, and reporting points.

The Rule

This action amends 14 CFR part 71 by
amending Class D airspace and Class E
airspace designated as an extension to a
Class D surface area by:

e Removing the city name from the
airport header.

¢ Replacing the terms Notice to
Airmen with Notice to Air Missions and
Airport/Facility Directory with Chart
Supplement.

¢ Removing the BUSHI NDB from the
description, as it is unnecessary in
describing the airspace.

e Adding a northeast extension and
amending the southwest extension.

This action amends 14 CFR part 71 to
amend Class E airspace extending
upward from 700 feet above the surface
area by removing the BUSHI NDB from
the description, as it is unnecessary to
describe the airspace.

Differences From the NPRM

Subsequent to publication, the FAA
found an error in the NPRM. The
geographic coordinates of the airport
were listed as (Lat 37°51’33” N, long
80°23’58” W). The correct coordinates
are (Lat 37°51’30” N, long 80°23'58” W).
This action corrects this error.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT

Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5—6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant the preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order JO 7400.11H,
Airspace Designations and Reporting
Points, dated August 11, 2023, and
effective September 15, 2023, is
amended as follows:

Paragraph 5000 Class D Airspace.

* * * * *

AEAWVD Lewisburg, WV [Amended]

Greenbrier Valley Airport, WV

(Lat 37°51"30” N, long 80°23'58” W)

That airspace extending upward from the
surface to and including 4,000 feet MSL
within a 4-mile radius of Greenbrier Valley
Airport. This Class D airspace area is
effective during the specific dates and times
established in advance by a Notice to Air
Missions. The effective date and time will
thereafter be published continuously in the
Chart Supplement.

* * * * *
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Paragraph 6004 Class E Airspace
Designated as an Extension to Class D or E
Surface Area.

* * * * *

AEA WV E4 Lewisburg, WV [Amended]

Greenbrier Valley Airport, WV

(Lat 37°51”30” N, long 80°23'58” W)

That airspace extending upward from the
surface within 2 miles each side of the 216°
bearing of Greenbrier Valley Airport,
extending from the 4 mile radius of the
airport to 6.8 miles southwest of the airport
and from the 009° bearing of the airport to
the 044° bearing of the airport, extending
from the 4 mile radius to 6.8 miles northeast
of the airport. This Class E airspace area is
effective during the specific dates and times
established in advance by a Notice to Air
Missions. The effective date and time will
thereafter be published continuously in the
Chart Supplement.

* * * * *

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AEA WV E5 Lewisburg, WV [Amended]

Greenbrier Valley Airport, WV

(Lat 37°51"30” N, long 80°23'58” W)

That airspace extending upward from 700
feet above the surface within a 12-mile radius
of Greenbrier Valley Airport and within 4.4
miles each side of the 216° bearing of the
airport, extending from the 12-mile radius to
16 miles southwest of the airport.

* * * * *

Issued in College Park, Georgia, on April 2,
2024.

Patrick Young,

Manager, Airspace & Procedures Team North,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2024-07245 Filed 4-5-24; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 31540; Amdt. No. 4108]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule amends, suspends,
or removes Standard Instrument
Approach Procedures (SIAPs) and
associated Takeoff Minimums and
Obstacle Departure Procedures for
operations at certain airports. These
regulatory actions are needed because of

the adoption of new or revised criteria,
or because of changes occurring in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding new obstacles, or
changing air traffic requirements. These
changes are designed to provide for the
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective April 8,
2024. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 8,
2024.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination

1. U.S. Department of Transportation,
Docket Ops-M30, 1200 New Jersey
Avenue SE, West Bldg., Ground Floor,
Washington, DC 20590-0001;

2. The FAA Air Traffic Organization
Service Area in which the affected
airport is located;

3. The office of Aeronautical
Information Services, 6500 South
MacArthur Blvd., Oklahoma City, OK
73169 or,

4. The National Archives and Records
Administration (NARA).

For information on the availability of
this material at NARA, visit
www.archives.gov/federal-register/cfr/
ibr-locations or email fr.inspection@
nara.gov.

Availability

All SIAPs and Takeoff Minimums and
ODPs are available online free of charge.
Visit the National Flight Data Center
online at nfdc.faa.gov to register.
Additionally, individual SIAP and
Takeoff Minimums and ODP copies may
be obtained from the FAA Air Traffic
Organization Service Area in which the
affected airport is located.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Nichols, Flight Procedures
and Airspace Group, Flight
Technologies and Procedures Division,
Flight Standards Service, Federal
Aviation Administration. Mailing
Address: FAA Mike Monroney
Aeronautical Center, Flight Procedures
and Airspace Group, 6500 South
MacArthur Blvd., STB Annex, Bldg. 26,
Room 217, Oklahoma City, OK 73099.
Telephone: (405) 954—1139.

SUPPLEMENTARY INFORMATION: This rule
amends 14 CFR part 97 by amending the
referenced SIAPs. The complete
regulatory description of each SIAP is
listed on the appropriate FAA Form
8260, as modified by the National Flight
Data Center (NFDC)/Permanent Notice
to Air Missions (P-NOTAM), and is
incorporated by reference under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR 97.20. The large number of SIAPs,
their complex nature, and the need for
a special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
pilots do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained on FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections, and specifies the SIAPs and
Takeoff Minimums and ODPs with their
applicable effective dates. This
amendment also identifies the airport
and its location, the procedure and the
amendment number.

Availability and Summary of Material
Incorporated by Reference

The material incorporated by
reference is publicly available as listed
in the ADDRESSES section.

The material incorporated by
reference describes SIAPs, Takeoff
Minimums and ODPs as identified in
the amendatory language for part 97 of
this final rule.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP and Takeoff Minimums
and ODP as amended in the transmittal.
For safety and timeliness of change
considerations, this amendment
incorporates only specific changes
contained for each SIAP and Takeoff
Minimums and ODP as modified by
FDC permanent NOTAMs.

The SIAPs and Takeoff Minimums
and ODPs, as modified by FDC
permanent NOTAM, and contained in
this amendment are based on criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs and Takeoff Minimums and
ODPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
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immediate flight safety relating directly
to published aeronautical charts.

The circumstances that created the
need for these SIAP and Takeoff
Minimums and ODP amendments
require making them effective in less

than 30 days.

Because of the close and immediate
relationship between these SIAPs,
Takeoff Minimums and ODPs, and
safety in air commerce, I find that notice
and public procedure under 5 U.S.C.
553(b) are impracticable and contrary to
the public interest and, where
applicable, under 5 U.S.C. 553(d), good
cause exists for making these SIAPs
effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT regulatory
Policies and Procedures (44 FR 11034;

February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will
not have a significant economic impact

on a substantial number of small entities

under the criteria of the Regulatory

Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,

Incorporation by reference, Navigation

(air).

Issued in Washington, DC, on March 29,

2024.
Thomas J. Nichols,

Manager, Aviation Safety, Flight Standards

Service, Standards Section, Flight Procedures

& Airspace Group, Flight Technologies &

Procedures Division.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, 14 CFR part
97 is amended by amending Standard

Instrument Approach Procedures and
Takeoff Minimums and ODPs, effective
at 0901 UTC on the dates specified, as
follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40106, 40113, 40114, 40120, 44502, 44514,
44701, 44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME,;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, MLS, MLS/DME, MLS/RNAV;
§97.31 RADAR SIAPs; §97.33 RNAV
SIAPs; and §97.35 COPTER SIAPs,
Identified as follows:

* * *Effective Upon Publication

AIRAC date State City Airport FDC No. FDC date Subject
16-May—24 .. | WA Moses Lake Grant County Intl 4/0223 2/1/2024 | RNAV RNP Z RWY 22, Orig-B.
16-May—24 .. | WA Moses Lake .... Grant County Intl 4/0224 2/1/2024 | RNAV (RNP) Z RWY 4, Orig-B.
16-May—24 .. | NY New York .... Laguardia ........cccoeviiiiiiiennenns 4/1761 3/5/2024 | RNAV (GPS) Y RWY 13, Orig.
16-May—24 .. | MS Poplarville ... Poplarville/Pearl River County 4/1930 2/20/2024 | RNAV (GPS)-B, Orig.
16-May—24 .. | TX Longview ..... East Texas Rgnl ........cccceeeeeee 4/3831 3/8/2024 | RNAV (GPS) RWY 13, Amdt 1C.
16-May—24 .. | TX Longview ..... East Texas Rgnl ... 4/3833 3/8/2024 | RNAV (GPS) RWY 31, Amdt 1A.
16-May—24 .. | TX Longview ..... East Texas Rgnl ... 4/3834 3/8/2024 | RNAV (GPS) RWY 36, Amdt 1A.
16-May—24 .. | TX Longview ..... East Texas Rgnl ... 4/3837 3/8/2024 | VOR-A, Orig-B.
16-May—24 .. | TX Longview ........cc..... East Texas Rgnl ........ccccoeeeeee 4/3841 3/8/2024 | VOR/DME OR TACAN RWY 13,
Amdt 2A.
16-May—24 .. | AR Melbourne ............... Melbourne Muni—John E Mil- 4/3977 2/13/2024 | RNAV (GPS) RWY 3, Amdt 2.
ler Fld.
16-May—24 .. | AR Melbourne ............... Melbourne Muni—John E Mil- 4/3978 2/13/2024 | RNAV (GPS) RWY 21, Amdt 2.
ler Fld.
16-May—24 .. | FL St Petersburg-Clear- | St Pete-Clearwater Intl ............ 4/5205 3/11/2024 | RNAV (GPS) RWY 36, Amdt 1.
water.
16-May—24 .. | CA Mountain View ........ Moffett Federal Airfield ............ 4/6866 1/24/2024 | RNAV (GPS) RWY 32L, Amdt 1.
16-May—24 .. | VA Stafford ......cccoeeeee Stafford Rgnl ......cccceveuene 4/7194 3/14/2024 | VOR RWY 33, Amdt 1A.
16-May—24 .. | MO Cape Girardeau ...... Cape Girardeau Rgnl .. 4/7284 3/15/2024 | RNAV (GPS) RWY 10, Amdt 1A.
16-May—24 .. | NC Edenton ........ccceee Northeastern Rgnl ....... 4/7816 3/15/2024 | ILS OR LOC RWY 19, Orig-D.
16-May—24 .. | NC Edenton .................. Northeastern Rgnl ................... 4/7817 3/15/2024 | RNAV (GPS) RWY 19, Amdt 2C.
16-May—24 .. | CT Plainville .................. Robertson FId ..........cccecvvennennee 4/8430 1/26/2024 | RNAV (GPS) RWY 2, Amdt 1.
16-May—24 .. | TX Navasota .........cc...... Navasota Muni ..........ccceveene 4/8600 2/23/2024 | RNAV (GPS) RWY 17, Orig-C.
16-May—24 .. | TX Navasota .......ccce.. Navasota Muni ........cccoceeeveene 4/8601 2/23/2024 | RNAV (GPS) RWY 35, Orig-C.
16—May—24 .. | TX Navasota ................ Navasota Muni ..........ccccceeeee 4/8602 2/23/2024 | VOR-A, Amdt 2C.
16-May—24 .. | DC Washington ............. Washington Dulles Intl ............ 4/8822 2/23/2024 | ILS OR LOC/DME RWY 12,
Amdt 9C.
16-May—24 .. | DC Washington Washington Dulles Intl ............ 4/8823 2/23/2024 | RNAV (GPS) RWY 12, Amdt 1D.
16-May—24 .. | DC Washington . Washington Dulles Intl ............ 4/8825 2/23/2024 | VOR/DME RWY 12, Amdt 9D.
16-May—24 .. | PA Allentown ... Lehigh Valley Intl .........cccceneeeee 4/9042 1/29/2024 | RNAV (GPS) RWY 6, Amdt 1C.
16-May—24 .. | PA Allentown .... Lehigh Valley Intl ..................... 4/9043 1/29/2024 | RNAV (GPS) RWY 13, Amdt 2.
16-May—24 .. | PA Allentown ... Lehigh Valley Intl .........cccceneeeee 4/9044 1/29/2024 | RNAV (GPS) RWY 31, Amdt 2B.
16-May—24 .. | PA Allentown ... Lehigh Valley Intl .........cccceeeee. 4/9045 1/29/2024 | RNAV (GPS) RWY 24, Amdt 1B.
16-May—24 .. | AK Anchorage .. Ted Stevens Anchorage Intl ... 4/9627 2/26/2024 | ILS RWY 15, Amdt 7.
16-May—24 .. | CO Hayden ...........c..... Yampa Valley .......cccoocveeenen. 4/9729 2/27/2024 | ILS OR LOC RWY 10, Amdt 1.

[FR Doc. 2024—07242 Filed 4-5-24; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 31539; Amdt. No. 4107]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or removes Standard
Instrument Approach Procedures
(SIAPS) and associated Takeoff
Minimums and Obstacle Departure
procedures (ODPs) for operations at
certain airports. These regulatory
actions are needed because of the
adoption of new or revised criteria, or
because of changes occurring in the
National Airspace System, such as the
commissioning of new navigational
facilities, adding new obstacles, or
changing air traffic requirements. These
changes are designed to provide safe
and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: This rule is effective April 8,
2024. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 8,
2024.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination

1. U.S. Department of Transportation,
Docket Ops-M30. 1200 New Jersey
Avenue SE, West Bldg., Ground Floor,
Washington, DC 20590-0001.

2. The FAA Air Traffic Organization
Service Area in which the affected
airport is located;

3. The office of Aeronautical
Information Services, 6500 South
MacArthur Blvd., Oklahoma City, OK
73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, visit
www.archives.gov/federal-register/cfr/
ibr-locations or email fr.inspection@
nara.gov.

Availability

All SIAPs and Takeoff Minimums and
ODPs are available online free of charge.
Visit the National Flight Data Center at
nfdc.faa.gov to register. Additionally,
individual SIAP and Takeoff Minimums
and ODP copies may be obtained from
the FAA Air Traffic Organization
Service Area in which the affected
airport is located.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Nichols, Flight Procedures
and Airspace Group, Flight
Technologies and Procedures Division,
Flight Standards Service, Federal
Aviation Administration. Mailing
Address: FAA Mike Monroney
Aeronautical Center, Flight Procedures
and Airspace Group, 6500 South
MacArthur Blvd., STB Annex, Bldg. 26,
Room 217, Oklahoma City, OK 73099.
Telephone (405) 954—1139.
SUPPLEMENTARY INFORMATION: This rule
amends 14 CFR part 97 by establishing,
amending, suspending, or removes
SIAPS, Takeoff Minimums and/or
ODPS. The complete regulatory
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR 97.20. The applicable FAA Forms
are 8260-3, 8260—4, 8260-5, 8260—-15A,
8260-15B, when required by an entry
on 8260-15A, and 8260-15C.

The large number of SIAPs, Takeoff
Minimums and ODPs, their complex
nature, and the need for a special format
make publication in the Federal
Register expensive and impractical.
Further, pilots do not use the regulatory
text of the SIAPs, Takeoff Minimums or
ODPs, but instead refer to their graphic
depiction on charts printed by
publishers or aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP, Takeoff Minimums and
ODP listed on FAA form documents is
unnecessary. This amendment provides
the affected CFR sections and specifies
the types of SIAPS, Takeoff Minimums
and ODPs with their applicable effective
dates. This amendment also identifies
the airport and its location, the
procedure, and the amendment number.

Availability and Summary of Material
Incorporated by Reference

The material incorporated by
reference is publicly available as listed
in the ADDRESSES section.

The material incorporated by
reference describes SIAPS, Takeoff
Minimums and/or ODPs as identified in

the amendatory language for part 97 of
this final rule.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as amended in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to Air
Missions (NOTAM) as an emergency
action of immediate flights safety
relating directly to published
aeronautical charts.

The circumstances that created the
need for some SIAP and Takeoff
Minimums and ODP amendments may
require making them effective in less
than 30 days. For the remaining SIAPs
and Takeoff Minimums and ODPs, an
effective date at least 30 days after
publication is provided.

Further, the SIAPs and Takeoff
Minimums and ODPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedure under
5 U.S.C. 553(b) are impracticable and
contrary to the public interest and,
where applicable, under 5 U.S.C. 553(d),
good cause exists for making some
SIAPs effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Lists of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, Navigation
(Air).


http://www.archives.gov/federal-register/cfr/ibr-locations
http://www.archives.gov/federal-register/cfr/ibr-locations
mailto:fr.inspection@nara.gov
mailto:fr.inspection@nara.gov
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Issued in Washington, DC, on March 29,
2024.

Thomas J. Nichols,

Manager, Aviation Safety, Flight Standards
Service, Standards Section, Flight Procedures
& Airspace Group, Flight Technologies &
Procedures Division.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, 14 CFR part
97 is amended by establishing,
amending, suspending, or removing
Standard Instrument Approach
Procedures and/or Takeoff Minimums
and Obstacle Departure Procedures
effective at 0901 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40106, 40113, 40114, 40120, 44502, 44514,
44701, 44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 16 May 2024

Tucson, AZ, TUS, RNAV (RNP) Y RWY 11L,
Orig-B, CANCELED

Tucson, AZ, TUS, RNAV (RNP) Y RWY 29R,
Orig-E, CANCELED

Grand Junction, CO, GJT, ILS OR LOC RWY
11, Amdt 17

Grand Junction, CO, GJT, LDA RWY 29,
Amdt 1

Grand Junction, CO, KGJT, MONUMENT
THREE, Graphic DP

Grand Junction, CO, GJT, RNAV (GPS) RWY
29, Amdt 2

Grand Junction, CO, GJT, RNAV (GPS) Y
RWY 11, Admt 2

Grand Junction, CO, GJT, RNAV (RNP) Z
RWY 11, Amdt 1

Grand Junction, CO, KGJT, Takeoff
Minimums and Obstacle DP, Amdt 12

Washington, DC, IAD, ILS OR LOC RWY 1R,
ILS RWY 1R (CAT II), ILS RWY 1R (CAT
III), Amdt 25

Washington, DC, IAD, RNAV (GPS) Y RWY
1R, Amdt 2

Griffith, IN, 05C, RNAV (GPS) RWY 8, Orig-
C

South Bend, IN, SBN, RNAV (GPS) RWY 9R,
Amdt 1D

South Bend, IN, SBN, RNAV (GPS) RWY 36,
Amdt 1D

New Bedford, MA, EWB, RNAV (GPS) RWY
14, Orig-F

Glencoe, MN, GYL, RNAV (GPS) RWY 13,
Orig-B

Glencoe, MN, GYL, RNAV (GPS) RWY 31,
Amdt 1A

Glencoe, MN, KGYL, Takeoff Minimums and
Obstacle DP, Orig-A

Grand Marais, MN, CKC, NDB RWY 28,
Amdt 1B, CANCELED

Sauk Centre, MN, D39, RNAV (GPS) RWY 32,
Amdt 1D

Manchester, NH, MHT, ILS OR LOC RWY 6,
Amdt 3B

Manchester, NH, MHT, ILS OR LOC RWY 17,
Amdt 4

Harrison, OH, 167, VOR RWY 19, Amdt 4A,
CANCELED

Hillsboro, OH, HOC, RNAV (GPS) RWY 23,
Orig-C

Lancaster, OH, LHQ, VOR-A, Amdt 11

Charlottesville, VA, KCHO, Takeoff
Minimums and Obstacle DP, Amdt 11
Rescinded: On March 18, 2024 (89 FR

19236), the FAA published an Amendment

in Docket No. 31535, Amdt No. 4103, to part

97 of the Federal Aviation Regulations under

§97.33. The following entry for Albany, NY,

effective May 16, 2024, is hereby rescinded

in its entirety:

Albany, NY, ALB, RNAV (GPS) RWY 28,
Amdt 1

[FR Doc. 2024—07241 Filed 4-5-24; 8:45 am]
BILLING CODE 4910-13-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 229, 232, 240, 249, and
274

[Release Nos. 34-99778; IC-35157; File No.
S§7-21-21]

Share Repurchase Disclosure
Modernization

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule; technical
amendments.

SUMMARY: The Securities and Exchange
Commission (‘“‘Commission’’) is
adopting technical amendments to
various rules and forms under the
Securities Exchange Act of 1934
(“Exchange Act”’) and the Investment
Company Act of 1940 (“Investment
Company Act”) to reflect a Federal
court’s vacatur of rule amendments that
the Commission adopted on May 3,
2023, to modernize and improve
disclosure about repurchases of an
issuer’s equity securities that are
registered under the Exchange Act
(“Repurchase Rule”). The court’s
vacatur of the Repurchase Rule was
effective as of December 19, 2023, and
had the legal effect of reverting to the
rules and forms that existed prior to the
effective date of the Repurchase Rule.
These technical amendments revise the
Code of Federal Regulations (“CFR”) to
reflect the court’s vacatur of the
Repurchase Rule.

DATES: This rule is effective April 8,
2024. The Federal court’s vacatur of the
rule amendments was applicable as of
December 19, 2023.

FOR FURTHER INFORMATION CONTACT:
Brian D. Sims, Special Gounsel, Office
of Rulemaking, at (202) 551-3430,
Division of Corporation Finance; and,
with respect to the application to
investment companies, Andrew Deglin,
Counsel, at (202) 551-6792, Investment
Company Regulation Office, Division of
Investment Management; U.S. Securities
and Exchange Commission, 100 F Street
NE, Washington, DC 20549.

SUPPLEMENTARY INFORMATION: The
Commission is adopting technical
amendments to the following rules and
forms:

Commission reference

CFR citation
(17 CFR)

Regulation S—K:
ltems 10 through 1305
ltem 408
ltem 601 .
ltem 703

Regulation S-T:

Rules 10 through 903
Rule 405

Exchange Act: 1
Rule 13a-21
Form F-SR ...
Form 20-F .....
Form 10-Q ...
Form 10-K .....

Form N—=CSR .......ccoiiiiieeee e,

§229.408.
§229.601.
§229.703.

§232.405.

§240.13a-21.
§249.333.
§249.220f.
§249.308a.
§249.310.

§§249.331 and 274.128.

§§229.10 through 229.1305.

§§232.10 through 232.903.
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I. Background

On May 3, 2023, the Commission
adopted the Repurchase Rule, which
modernized and improved disclosures
about repurchases of an issuer’s equity
securities that are registered under the
Exchange Act, and it became effective
on July 31, 2023.2 On December 19,
2023, the U.S. Court of Appeals for the
Fifth Circuit vacated the Repurchase
Rule.? The court’s vacatur of the
Repurchase Rule was effective as of
December 19, 2023 and had the legal
effect of reverting to the rules and forms
that existed prior to the effective date of
the Repurchase Rule. These technical
amendments reflect the vacatur in the
CFR by rescinding the changes to the
rules and forms promulgated under the
Exchange Act and the Investment
Company Act, including the addition of
new Form F-SR, that were implemented
under the now vacated Repurchase
Rule. The text of Forms 20-F, 10-Q, 10—
K, and N-CSR do not appear in the
CFR.4

II. Procedural and Other Matters

The Administrative Procedure Act
(“APA”) generally requires an agency to
publish notice of a rulemaking in the
Federal Register and provide an
opportunity for public comment. This
requirement does not apply, however, if
the agency “for good cause finds . . .
that notice and public procedure are
impracticable, unnecessary, or contrary
to the public interest.”

The technical amendments do not
impose any new substantive regulatory
requirements on any person and merely
reflect the vacatur of the Repurchase

Rule. For these reasons, for good cause,
the Commission finds that notice and
public comment are unnecessary.®

For similar reasons, although the APA
generally requires publication of a rule
at least 30 days before its effective date,
the Commission finds there is good
cause for the amendments to take effect
on April 8, 2024.7

Pursuant to the Congressional Review
Act, the Office of Information and
Regulatory Affairs has designated these
amendments not a “major rule,” as
defined by 5 U.S.C. 804(2).

Statutory Authority

The amendments contained in this
release are being adopted under the
authority set forth in sections 12, 13, 15,
and 23(a) of the Exchange Act, and
Sections 8, 23, 24(a), 30, 31, and 38 of
the Investment Company Act.

List of Subjects in 17 CFR Parts 229,
232, 240, 249, and 274

Reporting and record keeping
requirements, Securities.

Text of Amendments

For the reasons set forth in the
preamble, the Commission amends title
17, chapter II of the Code of Federal
Regulations as follows:

PART 229—STANDARD
INSTRUCTIONS FOR FILING FORMS
UNDER SECURITIES ACT OF 1933,
SECURITIES EXCHANGE ACT OF 1934
AND ENERGY POLICY AND
CONSERVATION ACT OF 1975—
REGULATION S-K

m 1. The authority citation for part 229
continues to read as follows:

Authority: 15 U.S.C. 77e, 77f, 77g, 77h,
77], 77k, 77s, 772-2, 772-3, 77aa(25),
77aa(26), 77ddd, 77eee, 77ggg, 77hhh, 77iii,
77jjj, 77nnn, 77sss, 78c, 781, 78j, 78j-3, 781,
78m, 78n, 78n—1, 780, 78u-5, 78w, 78ll, 78
mm, 80a-8, 80a—9, 80a—20, 80a—29, 80a—30,
80a—31(c), 80a—37, 80a—38(a), 80a—39, 80b—11
and 7201 et seq.; 18 U.S.C. 1350; sec. 953(b),
Pub. L. 111-203, 124 Stat. 1904 (2010); and
sec. 102(c), Pub. L. 112-106, 126 Stat. 310
(2012).

§229.408 [Amended]

m 2. Amend § 229.408 by removing and
reserving paragraph (d).

§229.601 [Amended]

m 3. Amend § 229.601 by:

m a. In the exhibit table in paragraph (a),
removing and reserving entry (26); and

m b. Removing and reserving paragraph
(b)(26).

m 4. Revise § 229.703 to read as follows:

§229.703 (ltem 703) Purchases of equity
securities by the issuer and affiliated
purchasers.

(a) In the following tabular format,
provide the information specified in
paragraph (b) of this Item with respect
to any purchase made by or on behalf
of the issuer or any “affiliated
purchaser,” as defined in § 240.10b-
18(a)(3) of this chapter of shares or other
units of any class of the issuer’s equity
securities that is registered by the issuer
pursuant to section 12 of the Exchange
Act (15 U.S.C. 781).

ISSUER PURCHASES OF EQUITY SECURITIES

Period

(b)
Average price
paid per share

(or unit)

(@)
Total number of
shares (or units)
purchased

purchased as part of
publicly announced
plans or programs

(d)
Maximum number (or
approximate dollar
value) of shares (or
units) that may yet
be purchased under
the plans or programs

(c)
Total number of
shares (or units)

Month #1 (identify beginning and ending dates).

Month #2 (identify beginning and ending dates).

Month #3 (identify beginning and ending dates).

Total

115 U.S.C. 78a et seq.

2 Share Repurchase Disclosure Modernization,
Release No. 34-97424 (May 3, 2023) [88 FR 36002
(June 1, 2023)].

3 Chamber of Com. of the USA v. SEC, 88 F.4th
1115 (5th Cir. 2023).

4Forms 20-F, 10-Q and 10-K can be found at:
https://www.sec.gov/divisions/corpfin/forms/
exchange.shtml and Form N-CSR can be found at:

https://www.sec.gov/files/formn-csr.pdf. The court’s
order vacated new Form F-SR.

55 U.S.C. 553(b)(3)(B).

6 This finding also satisfies the requirements of 5
U.S.C. 808(2), allowing the amendments to become
effective notwithstanding the requirement of 5
U.S.C. 801 (if a federal agency finds that notice and
public comment are impractical, unnecessary or
contrary to the public interest, a rule shall take

effect at such time as the federal agency
promulgating the rule determines). The
amendments also do not require analysis under the
Regulatory Flexibility Act. See 5 U.S.C. 604(a)
(requiring a final regulatory flexibility analysis only
for rules required by the APA or other law to
undergo notice and comment).

7 See 5 U.S.C. 553(d)(3).


https://www.sec.gov/divisions/corpfin/forms/exchange.shtml
https://www.sec.gov/divisions/corpfin/forms/exchange.shtml
https://www.sec.gov/files/formn-csr.pdf
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(b) The table shall include the
following information for each class or
series of securities for each month
included in the period covered by the
report:

(1) The total number of shares (or
units) purchased (column (a));

Instruction to paragraph (b)(1) of Item
703: Include in this column all issuer
repurchases, including those made
pursuant to publicly announced plans
or programs and those not made
pursuant to publicly announced plans
or programs. Briefly disclose, by
footnote to the table, the number of
shares purchased other than through a
publicly announced plan or program
and the nature of the transaction (e.g.,
whether the purchases were made in
open-market transactions, tender offers,
in satisfaction of the company’s
obligations upon exercise of outstanding
put options issued by the company, or
other transactions).

(2) The average price paid per share
(or unit) (column (b));

(3) The total number of shares (or
units) purchased as part of publicly
announced repurchase plans or
programs (column (c)); and

(4) The maximum number (or
approximate dollar value) of shares (or
units) that may yet be purchased under
the plans or programs (column (d)).

Instructions to paragraphs (b)(3) and
(b)(4) of Item 703:

1. In the table, disclose this
information in the aggregate for all plans
or programs publicly announced.

2. By footnote to the table, indicate:

a. The date each plan or program was
announced;

b. The dollar amount (or share or unit
amount) approved;

c. The expiration date (if any) of each
plan or program;

d. Each plan or program that has
expired during the period covered by
the table; and

e. Each plan or program the issuer has
determined to terminate prior to
expiration, or under which the issuer
does not intend to make further
purchases.

Instruction to Item 703: Disclose all
purchases covered by this Item,
including purchases that do not satisfy
the conditions of the safe harbor of
§ 240.10b—18 of this chapter.

PART 232—REGULATION S-T—
GENERAL RULES AND REGULATIONS
FOR ELECTRONIC FILINGS

m 5. The general authority citation for
part 232 continues to read as follows:
Authority: 15 U.S.C. 77¢c, 77f, 77g, 77h,
77j, 77s(a), 77z-3, 77sss(a), 78c(b), 781, 78m,
78n, 780(d), 78w(a), 7811, 80a—6(c), 80a—8,

80a—29, 80a—30, 80a—37, 80b—4, 80b—6a, 80b—
10, 80b-11, 7201 et seq.; and 18 U.S.C. 1350,
unless otherwise noted.

* * * * *

m 6. Amend § 232.405 by:
m a. Revising the introductory text and
paragraphs (a)(2) and (4) and (b)(4)(iii);
m b. Removing and reserving paragraph
(b)(4)(iv); and
| c. Revising Note 1 to § 232.405.

The revisions read as follows:

§232.405 Interactive Data File
submissions.

This section applies to electronic
filers that submit Interactive Data Files.
Section 229.601(b)(101) of this chapter
(Item 601(b)(101) of Regulation S-K),
General Instruction F of § 249.311 (Form
11-K), paragraph (101) of Part II—
Information Not Required to be
Delivered to Offerees or Purchasers of
Form F-10 (§ 239.40 of this chapter),
paragraph 101 of the Instructions as to
Exhibits of Form 20-F (§ 249.220f of this
chapter), paragraph B.(15) of the General
Instructions to Form 40-F (§ 249.240f of
this chapter), paragraph C.(6) of the
General Instructions to Form 6-K
(§ 249.306 of this chapter), § 240.17Ad—
27(d) of this chapter (Rule 17Ad-27(d)
under the Exchange Act), Note D.5 of
§ 240.14a—101 of this chapter (Rule 14a—
101 under the Exchange Act), Item 1 of
§240.14c—101 of this chapter (Rule 14c—
101 under the Exchange Act), General
Instruction C.3.(g) of Form N-1A
(§§ 239.15A and 274.11A of this
chapter), General Instruction I of Form
N-2 (§§239.14 and 274.11a—1 of this
chapter), General Instruction C.3.(h) of
Form N-3 (§§239.17a and 274.11b of
this chapter), General Instruction C.3.(h)
of Form N—4 (§§239.17b and 274.11c of
this chapter), General Instruction C.3.(h)
of Form N-6 (§§239.17¢c and 274.11d of
this chapter), General Instruction 2.(1) of
Form N—-8B-2 (§ 274.12 of this chapter),
General Instruction 5 of Form S—6
(§ 239.16 of this chapter), General
Instruction C.4 of Form N-CSR
(§§ 249.331 and 274.128 of this chapter),
§§242.829 and 831 of this chapter
(Rules 829 and 831 of Regulation SE),
and the Registration Instructions to
Form SBSEF (§ 249.1701 of this chapter)
specify when electronic filers are
required or permitted to submit an
Interactive Data File (§232.11), as
further described in note 1 to this
section. This section imposes content,
format, and submission requirements for
an Interactive Data File, but does not
change the substantive content
requirements for the financial and other
disclosures in the Related Official Filing
(§232.11).

(a] * % %

(2) Be submitted only by an electronic
filer either required or permitted to
submit an Interactive Data File as
specified by § 229.601(b)(101) of this
chapter (Item 601(b)(101) of Regulation
S—K), Instruction F of Form 11-K
(§249.311 of this chapter), paragraph
(101) of Part II—Information Not
Required to be Delivered to Offerees or
Purchasers of Form F—10 (§ 239.40 of
this chapter), paragraph 101 of the
Instructions as to Exhibits of Form 20—
F (§ 249.220f of this chapter), paragraph
B.(15) of the General Instructions to
Form 40-F (§ 249.240f of this chapter),
paragraph C.(6) of the General
Instructions to Form 6-K (§ 249.306 of
this chapter), § 240.17Ad-27(d) of this
chapter (Rule 17Ad-27(d) under the
Exchange Act), Note D.5 of § 240.14a—
101 of this chapter (Rule 14a—-101 under
the Exchange Act), Item 1 of § 240.14c—
101 of this chapter (Rule 14c—101 under
the Exchange Act), General Instruction
C.3.(g) of Form N-1A (§§239.15A and
274.11A of this chapter), General
Instruction I of Form N-2 (§§ 239.14 and
274.11a-1 of this chapter), General
Instruction C.3.(h) of Form N-3
(§§239.17a and 274.11b of this chapter),
General Instruction C.3.(h) of Form N—
4 (§§239.17b and 274.11c of this
chapter), General Instruction C.3.(h) of
Form N-6 (§§239.17c and 274.11d of
this chapter), General Instruction 2.(1) of
Form N—-8B-2 (§ 274.12 of this chapter),
General Instruction 5 of Form S—6
(§ 239.16 of this chapter), General
Instruction C.4 of Form N-CSR
(§§249.331 and 274.128 of this chapter),
§§242.829 and 242.831 of this chapter
(Rules 829 and 831 of Regulation SE),
and the Registration Instructions to
Form SBSEF (§ 249.1701 of this
chapter), as applicable;

*

* * * *

(4) Be submitted in accordance with
the EDGAR Filer Manual and, as
applicable, Item 601(b)(101) of
§229.601(b)(101) of this chapter
(Regulation S—K), General Instruction F
of Form 11-K (§249.311 of this
chapter), paragraph (101) of Part II—
Information Not Required to be
Delivered to Offerees or Purchasers of
Form F-10 (§ 239.40 of this chapter),
paragraph 101 of the Instructions as to
Exhibits of Form 20-F (§ 249.220f of this
chapter), paragraph B.(15) of the General
Instructions to Form 40-F (§ 249.240f of
this chapter), paragraph C.(6) of the
General Instructions to Form 6-K
(§ 249.306 of this chapter), § 240.17Ad—
27(d) of this chapter (Rule 17Ad-27(d)
under the Exchange Act), Note D.5 of
§ 240.14a—101 of this chapter (Rule 14a—
101 under the Exchange Act), Item 1 of
§ 240.14c—101 of this chapter (Rule 14c—
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101 under the Exchange Act), General
Instruction C.3.(g) of Form N-1A
(§§239.15A and 274.11A of this
chapter), General Instruction I of Form
N-2 (§§239.14 and 274.11a—1 of this
chapter), General Instruction C.3.(h) of
Form N-3 (§§239.17a and 274.11b of
this chapter), General Instruction C.3.(h)
of Form N—4 (§§239.17b and 274.11c of
this chapter), General Instruction C.3.(h)
of Form N-6 (§§239.17c and 274.11d of
this chapter), Instruction 2.(1) of Form
N-8B-2 (§ 274.12 of this chapter);
General Instruction 5 of Form S—6

(§ 239.16 of this chapter); General
Instruction C.4 of Form N-CSR
(§§249.331 and 274.128 of this chapter),
§§242.829 and 831 of this chapter.

(b) * * *

(4) * *x %

(iii) Any disclosure provided in
response to: § 229.402(x) of this chapter
(Item 402(x) of Regulation S—K);
§229.408(a)(1) and (2) of this chapter
(Item 408(a)(1) and (2) of Regulation S—
K); §229.408(b)(1) of this chapter (Item
408(b)(1) of Regulation S—K); and Item
16J(a) of Form 20-F (§ 249.220f of this
chapter).

Note 1 to § 232.405: Section
229.601(b)(101) of this chapter (Item
601(b)(101) of Regulation S-K) specifies
the circumstances under which an
Interactive Data File must be submitted
and the circumstances under which it is
permitted to be submitted, with respect
to §239.11 of this chapter (Form S-1),

§ 239.13 of this chapter (Form S-3),

§ 239.25 of this chapter (Form S—4),

§ 239.18 of this chapter (Form S—11),

§ 239.31 of this chapter (Form F-1),

§ 239.33 of this chapter (Form F-3),

§ 239.34 of this chapter (Form F-4),

§ 249.310 of this chapter (Form 10-K),
§ 249.308a of this chapter (Form 10-Q),
and § 249.308 of this chapter (Form 8—
K). General Instruction F of § 249.311 of
this chapter (Form 11-K) specifies the
circumstances under which an
Interactive Data File must be submitted,
and the circumstances under which it is
permitted to be submitted, with respect
to Form 11-K. Paragraph (101) of Part
II—Information not Required to be
Delivered to Offerees or Purchasers of

§ 239.40 of this chapter (Form F-10)
specifies the circumstances under
which an Interactive Data File must be
submitted and the circumstances under
which it is permitted to be submitted,
with respect to Form F-10. Paragraph
101 of the Instructions as to Exhibits of
§ 249.220f of this chapter (Form 20-F)
specifies the circumstances under
which an Interactive Data File must be
submitted and the circumstances under
which it is permitted to be submitted,

with respect to Form 20-F. Paragraph
B.(15) of the General Instructions to

§ 249.240f of this chapter (Form 40-F)
and Paragraph C.(6) of the General
Instructions to § 249.306 of this chapter
(Form 6—K) specify the circumstances
under which an Interactive Data File
must be submitted and the
circumstances under which it is
permitted to be submitted, with respect
to § 249.240f of this chapter (Form 40—
F) and § 249.306 of this chapter (Form
6—K). Section 240.17Ad—-27(d) of this
chapter (Rule 17Ad-27(d) under the
Exchange Act) specifies the
circumstances under which an
Interactive Data File must be submitted
with respect the reports required under
Rule 17Ad-27. Note D.5 of § 240.14a—
101 of this chapter (Schedule 14A) and
Item 1 of § 240.14c—101 of this chapter
(Schedule 14C) specify the
circumstances under which an
Interactive Data File must be submitted
with respect to Schedules 14A and 14C.
§§242.829 and 242.831 of this chapter
(Rules 829 and 831 of Regulation SE)
and the Registration Instructions to
§249.1701 of this chapter (Form
SBSEF), as applicable, specify the
circumstances under which an
Interactive Data File must be submitted
with respect to filings made under
Regulation SE. Item 601(b)(101) of
Regulation S-K, paragraph (101) of Part
II—Information not Required to be
Delivered to Offerees or Purchasers of
Form F-10, paragraph 101 of the
Instructions as to Exhibits of Form 20—
F, paragraph B.(15) of the General
Instructions to Form 40-F, and
paragraph C.(6) of the General
Instructions to Form 6-K all prohibit
submission of an Interactive Data File
by an issuer that prepares its financial
statements in accordance with §§210.6—
01 through 210.6—10 of this chapter
(Article 6 of Regulation S—X). For an
issuer that is a management investment
company or separate account registered
under the Investment Company Act of
1940 (15 U.S.C. 80a et seq.) or a
business development company as
defined in section 2(a)(48) of the
Investment Company Act of 1940 (15
U.S.C. 80a—2(a)(48)), General Instruction
C.3.(g) of Form N-1A (§§ 239.15A and
274.11A of this chapter), General
Instruction I of Form N-2 (§§239.14 and
274.11a-1 of this chapter), General
Instruction C.3.(h) of Form N-3
(§§239.17a and 274.11b of this chapter),
General Instruction C.3.(h) of Form N—
4 (§§239.17b and 274.11c¢ of this
chapter), General Instruction C.3.(h) of
Form N-6 (§§239.17c and 274.11d of
this chapter), General Instruction 2.(1) of
§274.12 of this chapter (Form N-8B-2),

General Instruction 5 of § 239.16 of this
chapter (Form S—6), and General
Instruction C.4 of §§249.331 and
274.128 of this chapter (Form N-CSR)
specify when electronic filers are
required or permitted to submit an
Interactive Data File (§232.11), as
further described in note 1 to this
section and General Instruction C.4 of
Form N-CSR (§§249.331 and 274.128 of
this chapter), as applicable, specifies the
circumstances under which an
Interactive Data File must be submitted.

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

m 7. The general authority citation for
part 240 continues to read as follows:

Authority: 15 U.S.C. 77c, 77d, 77g, 77j,
77s,772-2,77z-3, 77eee, 77ggg, 77nnn,
77sss, 77ttt, 78c, 78¢c—3, 78¢c—5, 78d, 78e, 78f,
78g, 78i, 78], 78j—1, 78j—4, 78k, 78k—1, 781,
78m, 78n, 78n-1, 780, 780—4, 780-10, 78p,
78q, 78q-1, 78s, 78u-5, 78w, 78X, 78dd, 78ll,
78mm, 80a—20, 80a—23, 80a—29, 80a—37, 80b—
3, 80b—4, 80b-11, 7201 et seq., and 8302; 7
U.S.C. 2(c)(2)(E); 12 U.S.C. 5221(e)(3); 18
U.S.C. 1350; and Pub. L. 111-203, 939A, 124
Stat. 1376 (2010); and Pub. L. 112-106, sec.
503 and 602, 126 Stat. 326 (2012), unless
otherwise noted.

* * * * *

§240.13a-21

m 8. Remove and reserve § 240.13a—21.

PART 249—FORMS, SECURITIES
EXCHANGE ACT OF 1934

[Removed and Reserved]

m 9. The authority citation for part 249
continues to read, in part, as follows:

Authority: 15 U.S.C. 78a et seq. and 7201
et seq.; 12 U.S.C. 5461 et seq.; 18 U.S.C. 1350;
Sec. 953(b) Pub. L. 111-203, 124 Stat. 1904;
Sec. 102(a)(3) Pub. L. 112-106, 126 Stat. 309
(2012), Sec. 107 Pub. L. 112—106, 126 Stat.
313 (2012), Sec. 72001 Pub. L. 114-94, 129
Stat. 1312 (2015), and secs. 2 and 3 Pub. L.
116-222, 134 Stat. 1063 (2020), unless
otherwise noted.

Section 249.220f is also issued under secs.
3(a), 202, 208, 302, 306(a), 401(a), 401(b), 406
and 407, Pub. L. 107—204, 116 Stat. 745, and
secs. 2 and 3, Pub. L. 116—222, 134 Stat.
1063.

* * * * *

Section 249.308a is also issued under secs.
3(a) and 302, Pub. L. 107-204, 116 Stat. 745.

* * * * *

Section 249.310 is also issued under secs.
3(a), 202, 208, 302, 406 and 407, Pub. L. 107—
204, 116 Stat. 745.

* * * * *

m 10. Amend Form 20-F (referenced in
§ 249.220f) by revising Part II, Item 16E.
Note: Form 20-F is attached as appendix

A to this document. Form 20-F will not
appear in the Code of Federal Regulations.
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m 11. Amend Form 10-Q (referenced in
§ 249.308a) by revising the heading of
Item 2 in Part II, paragraph (c) to Item
2 in Part II, and paragraph (c) to Item 5
in Part II.

Note: Form 10-Q is attached as appendix

B to this document. Form 10-Q will not
appear in the Code of Federal Regulations.

m 12. Amend Form 10-K (referenced in
§ 249.310) by revising General
Instruction J(1)(/), paragraph (c) to Item
5 in Part IT and Item 9B in Part II.

Note: Form 10-K is attached as appendix
C to this document. Form 10-K will not
appear in the Code of Federal Regulations.

§249.333 [Removed and Reserved]

m 13. Remove and reserve § 249.333.
m 14. Remove Form F-SR (referenced in
§249.333).

Note: Form F-SR did not appear in the
Code of Federal Regulations.

PART 274—FORMS PRESCRIBED
UNDER THE INVESTMENT COMPANY
ACT OF 1940

m 15. The general authority citation for
part 274 continues to read as follows:

Authority: 15 U.S.C. 77f, 77g, 77h, 77j,
77s, 78c(b), 781, 78m, 78n, 780(d), 80a—8,
80a—24, 80a—26, 80a—29, and 80a—37 unless
otherwise noted.

* * * * *

m 16. Amend Form N—CSR (referenced
in §§249.331 and 274.128) by revising
Item 14.

Note: Form N-CSR is attached as appendix
D to this document. Form N-CSR will not
appear in the Code of Federal Regulations.

By the Commission.

Dated: March 19, 2024.
Vanessa A. Countryman,
Secretary.

Note: The following appendices will not
appear in the Code of Federal Regulations.

Appendix A—Form 20-F

Form 20-F

* * * * *
Part 11

* * * * *

Item 16E Purchases of Equity Securities by
the Issuer and Affiliated Purchasers

(a) In the following tabular format, provide
the information specified in paragraph (b) of
this Item with respect to any purchase made
by or on behalf of the issuer or any “affiliated
purchaser,” as defined in § 240.10b—18(a)(3),
of shares or other units of any class of the
issuer’s equity securities that is registered by
the issuer pursuant to section 12 of the
Exchange Act (15 U.S.C. 78l).

ISSUER PURCHASES OF EQUITY SECURITIES

Period

(b)
Average price
paid per share

(or unit)

(@)
Total number of
shares (or units)
purchased

purchased as part of
publicly announced
plans or programs

@
Maximum number (or
approximate dollar
value) of shares (or
units) that may yet
be purchased under
the plans or programs

(c)
Total number of
shares (or units)

Month #1 (identify beginning and ending dates).

Month #2 (identify beginning and ending dates).

Month #3 (identify beginning and ending dates).

Month #4 (identify beginning and ending dates).

Month #6 (identify beginning and ending dates).

Month #7 (identify beginning and ending dates).

(
(
(
(
(
(
(
(

Month #8 (identify beginning and ending dates).

Month #9 (identify beginning and ending dates).

)
)
)
)
Month #5 (identify beginning and ending dates).
)
)
)
)

Month #10 (identify beginning and ending
dates).

Month #11 (identify beginning and ending
dates).

Month #12 (identify beginning and ending
dates).

Total

(b) The table shall include the following
information for each class or series of
securities for each month included in the
period covered by the report:

(1) The total number of shares (or units)
purchased (column (a)).

Instruction to Paragraph (b)(1) of Item 16E

Include in this column all issuer
repurchases, including those made pursuant
to publicly announced plans or programs and
those not made pursuant to publicly
announced plans or programs. Briefly

disclose, by footnote to the table, the number
of shares purchased other than through a
publicly announced plan or program and the
nature of the transaction (e.g., whether the
purchases were made in open-market
transactions, tender offers, in satisfaction of
the company’s obligations upon exercise of
outstanding put options issued by the
company, or other transactions).

(2) The average price paid per share (or
unit) (column (b)).

(3) The number of shares (or units)
purchased as part of a publicly announced
repurchase plan or program (column (c)).

(4) The maximum number (or approximate
dollar value) of shares (or units) that may yet
be purchased under the plans or programs
(column (d)).

Instructions to Paragraphs (b)(3) and (b)(4) of
Item 16E

1. In the table, disclose this information in
the aggregate for all plans or programs
publicly announced.
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2. By footnote to the table, indicate:

a. The date each plan or program was
announced;

b. The dollar amount (or share or unit
amount) approved;

c. The expiration date (if any) of each plan
or program;

d. Each plan or program that has expired
during the period covered by the table; and

e. Each plan or program the issuer has
determined to terminate prior to expiration,
or under which the issuer does not intend to
make further purchases.

Instruction to Item 16E

Disclose all purchases covered by this
item, including purchases that do not satisfy
the conditions of the safe harbor of
§240.10b—18. Price data and other data
should be stated in the same currency used
in the issuer’s primary financial statements
provided in Item 8 of this Form.

* * * * *

Appendix B—Form 10-Q
Form 10-Q

* * * * *

Part II—Other Information

* * * * *

Item 2. Unregistered Sales of Equity
Securities and Use of Proceeds.
* * * * *

(c) Furnish the information required by
Item 703 of Regulation S—K (§ 229.703 of this
chapter) for any repurchase made in the
quarter covered by the report. Provide
disclosures covering repurchases made on a
monthly basis. For example, if the quarter
began on January 16 and ended on April 15,
the chart would show repurchases for the
months from January 16 through February 15,
February 16 through March 15, and March 16
through April 15.

* * * * *

Item 5. Other Information.

(c) Furnish the information required by
Items 408(a) of Regulation S-K (§ 229.408(a)).
* * * * *

Appendix C—Form 10-K

Form 10-K
* * * * *

General Instructions
* * * * *

J. Use of This Form by Asset-Backed Issuers

* * * * *
(1) * X %
* * * * *
() Item 9A, Controls and Procedures;
* * * * *
Part II
* * * * *

Item 5. Market for Registrant’s Common
Equity, Related Stockholder Matters and
Issuer Purchases of Equity Securities

* * * * *

(c) Furnish the information required by
Item 703 of Regulation S—K (§ 229.703 of this
chapter) for any repurchase made in a month
within the fourth quarter of the fiscal year
covered by the report. Provide disclosures
covering repurchases made on a monthly
basis. For example, if the fourth quarter
began on January 16 and ended on April 15,
the chart would show repurchases for the
months from January 16 through February 15,
February 16 through March 15, and March 16
through April 15.

* * * * *

Item 9B. Other Information

(a) The registrant must disclose under this
item any information required to be disclosed
in a report on Form 8-K during the fourth
quarter of the year covered by this Form 10—
K, but not reported, whether or not otherwise
required by this Form 10-K. If disclosure of

need not be repeated in a report on Form 8-
K which would otherwise be required to be
filed with respect to such information or in
a subsequent report on Form 10-K.

(b) Furnish the information required by
Item 408(a) of Regulation S-K (§ 229.408(a) of
this chapter).

* * * * *

Appendix D—Form N-CSR
Form N-CSR

* * * * *

Item 14. Purchases of Equity Securities by
Closed-End Management Investment
Company and Affiliated Purchasers

(a) If the registrant is a closed-end
management investment company, in the
following tabular format, provide the
information specified in paragraph (b) of this
Item with respect to any purchase made by
or on behalf of the registrant or any
“affiliated purchaser,” as defined in Rule
10b—18(a)(3) under the Exchange Act (17 CFR
240.10b—18(a)(3)), of shares or other units of
any class of the registrant’s equity securities
that is registered by the registrant pursuant
to Section 12 of the Exchange Act (15 U.S.C.
781).

Instruction to paragraph (a).

Disclose all purchases covered by this
Item, including purchases that do not satisfy
the conditions of the safe harbor of Rule 10b—
18 under the Exchange Act (17 CFR 240.10b—
18), made in the period covered by the
report. Provide disclosures covering
repurchases made on a monthly basis. For
example, if the reporting period began on
January 16 and ended on July 15, the chart
would show repurchases for the months from
January 16 through February 15, February 16
through March 15, March 16 through April
15, April 16 through May 15, May 16 through

* * * * * such information is made under this item, it ~ June 15, and June 16 through July 15.
REGISTRANT PURCHASES OF EQUITY SECURITIES
© i
mum number (or
@ b) Total number of :p))(gl)rouximaltje dc?lla(l?
Period Total number of Average price shares (or units) value) of shares (or

shares (or units)
purchased

paid per share
(or unit)

purchased as part of
publicly announced
plans or programs

units) that may yet
be purchased under
the plans or programs

Month #1 (identify beginning and ending dates).

Month #2 (identify beginning and ending dates).

Month #3 (identify beginning and ending dates).

Month #5 (identify beginning and ending dates).

( )
( )
( )
Month #4 (identify beginning and ending dates).
( )
( )

Month #6 (identify beginning and ending dates).

Total

(b) The table shall include the following
information for each class or series of
securities for each month included in the
period covered by the report:

(1) The total number of shares (or units)
purchased (column (a));
Instruction to paragraph (b)(1).

Include in this column all repurchases by
the registrant, including those made pursuant
to publicly announced plans or programs and
those not made pursuant to publicly
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announced plans or programs. Briefly
disclose, by footnote to the table, the number
of shares purchased other than through a
publicly announced plan or program and the
nature of the transaction (e.g., whether the
purchases were made in open-market
transactions, tender offers, in satisfaction of
the registrant’s obligations upon exercise of
outstanding put options issued by the
registrant, or other transactions).

(2) The average price paid per share (or
unit) (column (b));

(3) The number of shares (or units)
purchased as part of publicly announced
repurchase plans or programs (column (c));
and

(4) The maximum number (or approximate
dollar value) of shares (or units) that may yet
be purchased under the plans or programs
(column (d)).

Instructions to paragraphs (b)(3) and (b)(4).

1. In the table, disclose this information in
the aggregate for all plans or programs
publicly announced.

2. By footnote to the table, indicate:

a. The date each plan or program was
announced;

b. The dollar amount (or share or unit
amount) approved;

c. The expiration date (if any) of each plan
or program;

d. Each plan or program that has expired
during the period covered by the table; and

e. Each plan or program the registrant has
determined to terminate prior to expiration,
or under which the registrant does not intend
to make further purchases.

[FR Doc. 2024—06187 Filed 4-5—24; 8:45 am]
BILLING CODE 8011-01-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Part 9

[Docket No. TTB-2023-0003; T.D. TTB-192;
Ref: Notice No. 222]

RIN 1513-AC77

Establishment of the Comptche
Viticultural Area

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Final rule; Treasury decision.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau (TTB) establishes the
1,421.8-acre “Comptche” American
viticultural area (AVA) in Mendocino
County, California. The Comptche AVA
is excluded from the surrounding North
Coast AVA due to significant differences
in distinguishing features. TTB
designates viticultural areas to allow
vintners to better describe the origin of
their wines and to allow consumers to
better identify wines they may
purchase.

DATES: This final rule is effective May 8,
2024.

FOR FURTHER INFORMATION CONTACT:
Karen A. Thornton, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G Street
NW, Box 12, Washington, DC 20005;
phone 202-453-1039, ext. 175.

SUPPLEMENTARY INFORMATION:
Background on Viticultural Areas
TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), authorizes the Secretary
of the Treasury to prescribe regulations
for the labeling of wine, distilled spirits,
and malt beverages. The FAA Act
provides that these regulations should,
among other things, prohibit consumer
deception and the use of misleading
statements on labels, and ensure that
labels provide the consumer with
adequate information as to the identity
and quality of the product. The Alcohol
and Tobacco Tax and Trade Bureau
(TTB) administers the FAA Act
pursuant to section 1111(d) of the
Homeland Security Act of 2002,
codified at 6 U.S.C. 531(d). In addition,
the Secretary of the Treasury has
delegated certain administration and
enforcement authorities to TTB through
Treasury Order 120-01.

Part 4 of the TTB regulations (27 CFR
part 4) authorizes TTB to establish
definitive viticultural areas and regulate
the use of their names as appellations of
origin on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) sets forth
standards for the preparation and
submission of petitions for the
establishment or modification of
American viticultural areas (AVAs) and
lists the approved AVAs.

Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region having
distinguishing features as described in
part 9 of the regulations and, once
approved, a name and a delineated
boundary codified in part 9 of the
regulations. These designations allow
vintners and consumers to attribute a
given quality, reputation, or other
characteristic of a wine made from
grapes grown in an area to the wine’s
geographic origin. The establishment of
AVAs allows vintners to describe more
accurately the origin of their wines to
consumers and helps consumers to
identify wines they may purchase.
Establishment of an AVA is neither an

approval nor an endorsement by TTB of
the wine produced in that area.

Requirements

Section 4.25(e)(2) of the TTB
regulations (27 CFR 4.25(e)(2)) outlines
the procedure for proposing an AVA
and allows any interested party to
petition TTB to establish a grape-
growing region as an AVA. Section 9.12
of the TTB regulations (27 CFR 9.12)
prescribes standards for petitions to
establish or modify AVAs. Petitions to
establish an AVA must include the
following:

e Evidence that the area within the
proposed AVA boundary is nationally
or locally known by the AVA name
specified in the petition;

¢ An explanation of the basis for
defining the boundary of the proposed
AVA;

e A narrative description of the
features of the proposed AVA affecting
viticulture, such as climate, geology,
soils, physical features, and elevation,
that make the proposed AVA distinctive
and distinguish it from adjacent areas
outside the proposed AVA;

e If the proposed AVA is to be
established within, or overlapping, an
existing AVA, an explanation that both
identifies the attributes of the proposed
AVA that are consistent with the
existing AVA and explains how the
proposed AVA is sufficiently distinct
from the existing AVA and therefore
appropriate for separate recognition;

e The appropriate United States
Geological Survey (USGS) map(s)
showing the location of the proposed
AVA, with the boundary of the
proposed AVA clearly drawn thereon;
and

e A detailed narrative description of
the proposed AVA boundary based on
USGS map markings.

If a smaller proposed AVA is to be
established within an existing AVA, the
petitioner may request, and TTB may
determine, that the proposed AVA
should not be part of the larger AVA
because the proposed AVA has features
that clearly distinguish it from the
surrounding AVA. In such instances,
wine produced from grapes grown
within the proposed AVA would not be
entitled to use the name of the larger
AVA as an appellation of origin or in a
brand name if the proposed AVA is
established.

Petition To Establish the Comptche
AVA

TTB received a petition on behalf of
local vineyard owners proposing the
establishment of the “Comptche” AVA.
The proposed Comptche AVA is in
Mendocino County, California, and
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covers 1,421.8 acres. There are currently
three commercial vineyards covering a
total of over 30 acres within the
proposed AVA. Although there are no
wineries within the proposed AVA,
grapes are sold to nearby wineries.

According to the petition, the
distinguishing features of the proposed
Comptche AVA are its topography,
soils, and climate. The proposed
Comptche AVA is within a low-
elevation valley, a natural opening that
is surrounded by heavily forested lands
and short, steep ridges. Elevations
within the proposed AVA range from
187 to 400 feet, and all vineyards are
planted at elevations between 220 and
250 feet. According to the USGS map
included with the petition, elevations
are higher in each direction outside of
the proposed AVA. Further, the petition
notes temperature and viticulture in the
proposed AVA is affected by the
relationship between the low elevations
within the proposed AVA and the
higher elevations of the areas
surrounding the AVA. The petition
notes that at night, cool air sinks from
the higher surrounding elevations into
the proposed AVA and increases the
risk of frosts that can damage vines or
delay ripening of the grapes.

According to the petition, the two
main soil types within the proposed
Comptche AVA are Bearwallow—Wolfey
and Perrygulch Loam. Bearwallow—
Wolfey soils are described in the
petition as well-drained, shallow, and
relatively infertile soils over fractured
sandstone. These soils are prone to
erosion due to their thinness and the
fact that they frequently occur on
slopes. Therefore, mowing is the
preferred method of controlling weeds
in the vineyards instead of tilling,
which disturbs the soil. Perrygulch
Loam is a deep, rich, bottomland soil
series that contains a large amount of
clay and is not as well drained as
Bearwallow—Wolfey soils. According to
the petition, vineyard owners who plant
on Perrygulch Loam soils prefer to use
herbicides to control weeds because the
high clay content within the soil is
easily compacted by heavy machinery.
By contrast, the most common soils
surrounding the proposed Comptche
AVA are Ornbaun and Zeni soils, which
are found in each direction outside the
proposed AVA. These soils are
described as moderately deep to deep
soils that formed from sandstone and
typically have a surface that is covered
with a mat of leaves and twigs that is
one-half inch deep.

The proposed Comptche AVA is
generally cooler than other established
AVAs within Mendocino County. The
average annual temperature and average

growing season temperature within the
proposed AVA are 67.9 and 74.2 degrees
Fahrenheit (F), respectively. By contrast,
the temperatures in the established
Mendocino AVA (27 CFR 9.93), located
to the east and south of the proposed
AVA, and the established Mendocino
Ridge (27 CFR 9.158) and Anderson
Valley (27 CFR 9.86) AVAs, both located
south of the proposed AVA, are warmer.
The petition did not include climate
data from the regions to the north and
west of the proposed AVA.

To further demonstrate the cooler
climate of the proposed Comptche AVA,
the petition provided information on the
average annual growing degree days
(GDD) accumulations,* Huglin Index
numbers,2 and Biologically Effective
Degree Days (BEDD) 3 for the proposed
AVA and the established Mendocino,
Mendocino Ridge, and Anderson Valley
AVAs. The proposed AVA had the
lowest numbers of each of the regions,
with 2,258.85 GDDs, a Huglin Index
number of 1,835.81, and 1,395.05
BEDDs. The petition states that due to
its significantly cooler climate, the
proposed Comptche AVA is a
“borderline” region for growing wine
grapes, and that only the most cold-
hardy varietals will ripen successfully.
Currently, Pinot Noir is the only grape
varietal grown for commercial purposes
in the proposed AVA.

The proposed AVA is further
distinguishable because it is one of the
few places in the coastal section of
Mendocino County where non-timber
related agricultural activity, including
viticulture, is permitted. The proposed
AVA is surrounded by land designated
as a Timberland Production Zone. Such
land is zoned only for the growing and
harvesting of timber for a period of at
least ten years from the time it was so
designated.4

Although the proposed Comptche
AVA is physically located within the
established North Coast AVA (27 CFR
9.30), the petitioner asked that the

1 See Albert J. Winkler et al., General Viticulture
(Berkeley: University of California Press), pp. 61—
64 (1974). In the Winkler climate classification
system, annual heat accumulation during the
growing season, measured in annual GDDs, defines
climatic regions. One GDD accumulates for each
degree Fahrenheit that a day’s mean temperature is
above 50 degrees F, the minimum temperature
required for grapevine growth.

2 According to the petition, this method uses the
period from April 1 through September 30 and
sums the mean of the daily mean temperatures
above 10 degrees Celsius, multiplied by a
coefficient indicative of the latitude to account for
increasing day lengths.

3 The BEDD method calculates the growing degree
days between April 1 and October 31 and also
accounts for day length and diurnal temperature
range.

4 See Ca. Gov. Code §51114.

proposed AVA be excluded from the
established AVA because the climate
and soils of the two regions are so
different. The petition includes data
showing that the proposed AVA has
average annual BEDD and GDD
accumulations, Huglin Index numbers,
and average growing season and annual
temperatures that are lower than those
of the North Coast AVA as a whole.
Although the established North Coast
AVA is a large, multi-county AVA and
variations in climate exist within it due
to its large size, the proposed Comptche
AVA is, as discussed earlier, also cooler
than the three closest neighboring AVAs
within the North Coast AVA:
Mendocino, Mendocino Ridge, and
Anderson Valley.

Furthermore, the petition notes that
the two main soil series of the proposed
Comptche AVA—Bearwallow—Wolfey
and Perrygulch Loam—are unique and
relatively scarce within the North Coast
AVA and within the State of California
as a whole. The Bearwallow—Wolfey
series is comprised of two soil types:
Bearwallow and Wolfey. Bearwallow
soils cover a total of 30,050 acres within
the State, while Wolfey and Perrygulch
Loam cover 4,709 and 580 acres of the
State, respectively. By contrast, the two
most common soils directly outside the
proposed AVA, Zeni and Ornbaun
series, cover 96,612 and 115,774 acres of
the State, respectively, indicating that
they are more commonly found.

Notice of Proposed Rulemaking and
Comments Received

TTB published Notice No. 222 in the
Federal Register on March 29, 2023 (88
FR 18481), proposing to establish the
Comptche AVA. In the notice, TTB
summarized the evidence from the
petition regarding the name, boundary,
and distinguishing features for the
proposed viticultural area. The notice
also compared the distinguishing
features of the proposed viticultural area
to the surrounding areas. For a
description of the evidence relating to
the name, boundary, and distinguishing
features of the proposed viticultural
area, and for a comparison of the
distinguishing features of the proposed
viticultural area to the surrounding
areas, see Notice No. 222.

In Notice No. 222, TTB solicited
comments on the accuracy of the name,
boundary, topography, and other
required information submitted in
support of the petition. In addition, TTB
asked for comments on whether the
features of the proposed viticultural area
are so distinguishable from the
surrounding North Coast AVA that
proposed Comptche AVA should not be
part of this surrounding, existing
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viticultural area. The comment period
on Notice No. 222 closed on May 30,
2023. TTB received no comments on the
proposed AVA.

TTB Determination

After careful review of the petition,
TTB finds that the evidence provided by
the petitioner supports the
establishment of the 1,421.8-acre
Comptche AVA. Accordingly, under the
authority of the FAA Act, section
1111(d) of the Homeland Security Act of
2002, and parts 4 and 9 of the TTB
regulations, TTB establishes the
“Comptche” AVA in Mendocino
County, California.

Furthermore, TTB finds that the
evidence provided by the petitioner, as
described in Notice No. 222, shows that
the features of the North Coast AVA are
so distinctive from those of the North
Coast AVA that the Comptche AVA
should be separate from, and not
considered a part of, the North Coast
AVA. As aresult, TTB establishes the
Comptche AVA as separate from, and
not within, the North Coast AVA, and
wines made primarily from grapes
grown within the Comptche AVA will
not be eligible to be labeled with “North
Coast” as an appellation of origin.

Boundary Description

See the narrative boundary
description of the Comptche AVA in the
regulatory text published at the end of
this final rule.

Maps

The petitioner provided the required
maps, and they are listed below in the
regulatory text. The Comptche AVA
boundary may also be viewed on the
AVA Map Explorer on the TTB website,
at https://www.ttb.gov/wine/ava-map-
explorer.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. For a
wine to be labeled with an AVA name
or with a brand name that includes an
AVA name, at least 85 percent of the
wine must be derived from grapes
grown within the area represented by
that name, and the wine must meet the
other conditions listed in 27 CFR
4.25(e)(3). If the wine is not eligible for
labeling with an AVA name and that
name appears in the brand name, then
the label is not in compliance and the
bottler must change the brand name and
obtain approval of a new label.
Similarly, if the AVA name appears in
another reference on the label in a
misleading manner, the bottler would

have to obtain approval of a new label.
Different rules apply if a wine has a
brand name containing an AVA name
that was used as a brand name on a
label approved before July 7, 1986. See
27 CFR 4.39(i)(2) for details.

With the establishment of the
Comptche AVA, its name, ‘“Comptche,”
will be recognized as a name of
viticultural significance under
§4.39(i)(3) of the TTB regulations (27
CFR 4.39(i)(3)). The text of the
regulations clarifies this point.
Consequently, wine bottlers using the
name “Comptche” in a brand name,
including a trademark, or in another
label reference to the origin of the wine,
will have to ensure that the product is
eligible to use the AVA name as an
appellation of origin.

The establishment of the Comptche
AVA will allow vintners to use
“Comptche” as an appellation of origin
for wines made primarily from grapes
grown within the Comptche AVA if the
wines meet the eligibility requirements
for the appellation. The exclusion of the
Comptche AVA from the North Coast
AVA will also mean that vintners will
not be able to use “North Coast” as an
appellation of origin for wines made
primarily from grapes grown anywhere
in the Comptche AVA.

Bottlers who wish to label their wines
with “Comptche” as an appellation of
origin must obtain a new Certificate of
Label Approval (COLA) for the label to
do so. (Note that TTB cannot approve a
COLA using “Comptche” as an
appellation of origin before the effective
date shown in the DATES section of this
document, and TTB must reject such
COLA applications if submitted prior to
that date.) Additionally, after April 8,
2026, bottlers who use ‘“North Coast” as
an appellation of origin on wines made
primarily from grapes grown in the
Comptche AVA will no longer be able
to use “North Coast” and would only be
eligible to use “Comptche,”
“Mendocino County,” or “California,”
or a combination of these appellations,
as appellations of origin on those wines.

Regulatory Flexibility Act

TTB certifies that this regulation will
not have a significant economic impact
on a substantial number of small
entities. The regulation imposes no new
reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of an AVA name
would be the result of a proprietor’s
efforts and consumer acceptance of
wines from that area. Therefore, no
regulatory flexibility analysis is
required.

Executive Order 12866

It has been determined that this final
rule is not a significant regulatory action
as defined by Executive Order 12866 of
September 30, 1993. Therefore, no
regulatory assessment is required.

List of Subjects in 27 CFR Part 9
Wine.

The Regulatory Amendment

For the reasons discussed in the
preamble, TTB amends title 27, chapter
I, part 9, Code of Federal Regulations, as
follows:

PART 9—AMERICAN VITICULTURAL
AREAS

m 1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—Approved American
Viticultural Areas

m 2. Add §9.292 to read as follows:

§9.292 Comptche.

(a) Name. The name of the viticultural
area described in this section is
“Comptche”. For purposes of part 4 of
this chapter, “Comptche” is a term of
viticultural significance.

(b) Approved maps. The one United
States Geological Survey (USGS)
1:24,000 scale topographic map used to
determine the boundary of the
viticultural area is titled Comptche,
California (provisional edition 1991).

(c) Boundary. The Comptche
viticultural area is located in
Mendocino County, California. The
boundary of the Comptche viticultural
area is as described as follows:

(1) The beginning point is on the
Comptche map at the intersection of a
north-south tributary of the Albion
River and an unnamed improved road
known locally as Comptche Ukiah Road,
section 12, T16N/R16W. From the
beginning point, proceed northwest in a
straight line, crossing an unnamed,
unimproved road known locally as
Surprise Valley Road, to the 400-foot
elevation contour, section 12, T16N/
R16W; then

(2) Proceed north, then easterly along
the 400-foot elevation contour to its
intersection with an unnamed,
unimproved road southeast of the
marked 517-foot peak in section 1,
T16N/R16W; then

(3) Proceed southeasterly along the
unnamed, unimproved road to its
intersection with an unnamed,
unimproved road known locally as
Surprise Valley Road, section 1, T16N/
R16W; then
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(4) Proceed northeasterly along
Surprise Valley Road to its intersection
with an unnamed, unimproved road
known locally as North Fork Road,
section 1, T16N/R16 W; then
(5) Proceed northwesterly along North
Fork Road to its intersection with an
unnamed, unimproved road known
locally as Docker Hill Road in section
36, T17N/R16W; then
(6) Proceed north along Docker Hill
Road to its intersection with the 400-
foot elevation contour, section 36,
T17N/R16W; then
(7) Proceed easterly along the 400-foot
elevation contour to its intersection
with the North Fork of the Albion River
in section 37, T17N/R15W; then
(8) Continue in a generally southerly
direction along the 400-foot elevation
contour to its intersection with an
unnamed intermittent creek in section
6, T16N/R15W; then
(9) Proceed south in a straight line to
the 400-foot elevation contour, section
6, T16N/R15W; then
(10) Proceed southeasterly, then
north, then southeasterly along the
meandering 400-foot elevation contour
to its intersection with the Albion River
in section 8, T16N/R15W; then
(11) Proceed westerly along the
Albion River to its intersection with a
north-south tributary in section 12,
T16N/R16W; then
(12) Proceed northeasterly along the
tributary, returning to the beginning
point.
(d) Exclusion. The Comptche
viticultural area as described in this
section is not included within the North
Coast viticultural area as described in
§9.30.
Signed: April 2, 2024.
Mary G. Ryan,
Administrator.

Approved: April 3, 2024.
Aviva R. Aron-Dine,
Acting Assistant Secretary for Tax Policy.
[FR Doc. 2024—-07395 Filed 4-5-24; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—-2023-0187]
RIN 1625-AA09

Drawbridge Operation Regulation;
Black River, Lorain, OH

AGENCY: Coast Guard, Department of
Homeland Security (DHS).

ACTION: Final rule.

SUMMARY: The Coast Guard is altering
the operating schedule that governs the
Charles Berry Bridge, mile 0.6, and the
Norfolk Southern Railroad Bridge, mile
1.2, both over the Black River. The
regulation has remained primarily
unchanged since 1986 and needs to be
updated to ensure the needs of all
modes of transportation are being met.
DATES: This rule is effective May 8,
2024.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov. Type the docket
number (USCG—2023-0187) in the
“SEARCH” box and click “SEARCH”. In
the Document Type column, select
“Supporting & Related Material.”

FOR FURTHER INFORMATION CONTACT: If
you have questions on this final rule,
call or email Mr. Lee D. Soule, Bridge
Management Specialist, Ninth Coast
Guard District; telephone 216-902—
6085, email Lee.D.Soule@uscg.mil.
SUPPLEMENTARY INFORMATION:

I. Table of Abbreviations

CFR Code of Federal Regulations

CRSTF Cuyahoga River Safety Task Force

DHS Department of Homeland Security

FR Federal Register

IGLD International Great Lakes Datum of
1985

LWD Low Water Datum based on IGLD85

ODOT Ohio Department of Transportation

OMB Office of Management and Budget

PAWSA Ports And Waterway Safety
Assessment

NPRM Notice of proposed rulemaking

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

On May 4, 2023, the Coast Guard
published a notice of proposed
rulemaking entitled ‘“Drawbridge
Operation Regulation; Black River,
Lorain, OH,” in the Federal Register (88
FR 28442). There we stated why we
issued the NPRM and invited comments
on our proposed regulatory action
related to this regulatory change. During
the comment period that ended on July
3, 2023, we received 4 comments, and
those comments are addressed in
section IV of this final rule.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority 33 U.S.C. 499.

Three bridges cross the river at
Lorain. The Charles Berry Bridge, mile
0.6, is a double leaf bascule bridge that
provides a horizontal clearance of 148-
feet and a vertical clearance of 33-feet at
center above LWD in the closed position

and an unlimited clearance in the open
position.

The Norfolk Southern Railroad
Bridge, mile 1.2, is a vertical lift bridge
that provides a horizontal clearance of
205-feet and a vertical clearance of 35-
feet in the closed position above LWD
and 123-feet in the open position above
LWD.

The Lofton Henderson Memorial
Bridge, mile 2, is a fixed bridge that
provides a horizontal clearance of 256-
feet and a vertical clearance of 97-feet
based on LWD.

The drawtender logs provided
quarterly summaries of bridge lifts and
provided a rough picture of the type of
vessels passing through the bridge.
Currently, the bridge opens frequently
for commercial vessels and very
infrequently for recreational vessels.
The logs also indicated seasonal surges
of recreational vessels transiting from
the marina in the outer harbor to the
boat yard upriver of the bridge. These
surges occurred during the winter haul
out, which occurs each fall, and again
each spring as vessels return from the
boat yard to the outer marina.

IV. Discussion of Comments, Changes,
and the Final Rule

The City of Lorain commented they
were concerned with bridge openings
between 3 p.m. and 5 p.m. and did not
provide any data to support that request.
We did ask for traffic data from ODOT
to clarify the city’s concerns, and we
only received very general data that
showed there was a small 300 vehicle
increase in traffic during those hours,
but, without detailed drawtender logs
showing the actual problem is with
recreational vessels it is difficult to
adjust the schedule to address the
concerns. The Charles Berry Bridge,
mile 0.6, has a vertical clearance of 33
feet in the closed positions that allows
most recreational vessels to pass under
the bridge safely without an opening.
Even under the prior regulations,
commercial traffic was provided an
opening on signal without restrictions.
As such, there was no guarantee that the
bridge would be open between 3 p.m.
and 5 p.m., and despite the recent
dredging activity and break wall repair
activity along the Black River over the
past three years, the Coast Guard has not
received any complaints arising from
increased unrestricted vessel traffic
requiring on demand bridge openings.

Terminal Ready Mix provided
comments concerned with delays to
vessels delivering materials to the docks
in the winter and that their trucks
crossing the Charles Berry Bridge, mile
0.6, would have to stop frequently for
recreational vessels. However, the
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winter regulations have been in effect
since 1986, and the Coast Guard has not
received any complaints from
commercial docks or the freighters that
visit Lorain regarding the winter hours.
Additionally, almost all the bridge
openings were for the passage of
freighters or tugs performing harbor
maintenance. The Coast Guard has no
record of delay from commercial vessels
related to bridge openings, and there
have been very limited recreational
vessel requests for bridge openings.
Concerns that road surface maintenance
may delay cement trucks crossing the
Lofton Henderson Memorial Bridge,
mile 2, a fixed bridge, should be
addressed to the Federal Highway
Administration for consideration.

The ODOT submitted two comments
and did not object to removal of opening
restrictions for recreational vessels at
various hours of the day, but expressed
a desire to maintain the hourly and half
hour openings for recreational vessels,
even though the quarterly drawtender
logs show very limited openings for any
recreational vessels, except for the
spring and fall migration of recreational
vessels heading to and from the local
boat storage yard. Additional
drawtender logs submitted by ODOT
listed several openings for commercial
vessels, and only sporadic openings for
recreational vessels.

Bridges across the navigable waters of
the United State are considered
obstructions to vessel navigation and are
permitted only when they serve the
needs of land transportation. While the
public right of navigation is paramount
to land transportation, it is not absolute.
This right may be diminished to benefit
land transportation, provided that the
reasonable needs of navigation are not
impaired. The documentation available
indicates there is very little recreational
traffic that requires the Charles Berry
Bridge, mile 0.6, to open, and most of
the openings that occur are for
commercial vessels that are not subject
to opening restrictions, therefore there is
little disparity between the modes of
transportation.

Special events, like July 4th Fireworks
and local homecoming parades, could
temporarily increase vehicle traffic. In
those circumstances the city may
request the Coast Guard District
Commander to grant a special deviation
to the regulations to allow the bridge to
remain closed while traffic clears from
such events.

During our review, we discovered a
clause allowing for the bridge to operate
with a 1-hour advance notice. Because
the clause has not been utilized since
1995, all commenters that addressed the
provision agreed it was unnecessary to

remain. As such, we have deleted it
from the final rule.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“significant regulatory action,” under
section 3(f) of Executive Order 12866, as
amended by Executive Order 14094
(Modernizing Regulatory Review). This
rule has not been designated a
“significant regulatory action,” under
Executive Order 12866. Accordingly, it
has not been reviewed by the Office of
Management and Budget (OMB).

This regulatory action determination
is based on the ability that vessels can
still transit the bridge given advanced
notice.

B. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard did not receive any
comments from the Small Business
Administration on this rule. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the bridge
may be small entities, for the reasons
stated in section V.A above, this rule
will not have a significant economic
impact on any vessel owner or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person

listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

D. Federalism and Indian Tribal
Government

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

We did not receive any comments
from Indian Tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
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we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01, Rev.1,
associated implementing instructions,
and Environmental Planning Policy
COMDTINST 5090.1 (series) which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f). The Coast Guard has determined
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This rule
promulgates the operating regulations or
procedures for drawbridges and is
categorically excluded from further
review, under paragraph L49, of Chapter
3, Table 3-1 of the U.S. Coast Guard
Environmental Planning
Implementation Procedures.

Neither a Record of Environmental
Consideration nor a Memorandum for
the Record are required for this rule.

List of Subjects in 33 CFR Part 117

Bridges.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
and DHS Delegation No. 00170.1, Revision
No. 01.3.

m 2. Revise § 117.850 to read as follows:
§117.850 Black River.

(a) The Charles Berry Bridge, mile 0.6,
will open on signal, except from January
1 through March 31 when the bridge
will open if a 12-hour advance notice is
given. The bridge will operate and
maintain a VHF-FM Marine Radio and
a telephone number.

(b) The Norfolk Southern Railroad
Bridge, mile 1.2, will open on signal,
except from January 1 through March 31
when the bridge will open if a 12-hour
advance notice is given. The bridge will
operate and maintain a VHF-FM Marine
Radio and a telephone number.

Jonathan Hickey,

Rear Admiral, U.S. Coast Guard, Commander,
Ninth Coast Guard District.

[FR Doc. 2024—07368 Filed 4—5-24; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—2023-0184]

RIN 1625-AA09

Drawbridge Operation Regulation;
Maumee River, Toledo, OH

AGENCY: Coast Guard, Department of
Homeland Security (DHS).

ACTION: Final rule.

SUMMARY: The Coast Guard is modifying
the operating schedule that governs the
CSX Railroad Bridge, mile 1.07, the
Wheeling and Lake Erie Railroad Bridge,
mile 1.80, the Craig Memorial Bridge,
mile 3.30, the Martin Luther King Jr.
Memorial Bridge, mile 4.30, and the
Norfolk Southern Railroad Bridge, mile
5.76, all over the Maumee River at
Toledo, Ohio. The original regulation
was published in 1986 and was
amended over the years. The new
operating schedule simplifies and
clarifies operations and will reduce
confusion for recreational vessels and
drawtenders.

DATES: This rule is effective May 8,
2024.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov. Type the docket
number (USCG—2023-0184) in the
“SEARCH” box and click “SEARCH”. In
the Document Type column, select
“Supporting & Related Material.”

FOR FURTHER INFORMATION CONTACT: If
you have questions on this final rule,
call or email Mr. Lee D. Soule, Bridge
Management Specialist, Ninth Coast
Guard District; telephone 216—-902—
6085, email Lee.D.Soule@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

CRSTF Cuyahoga River Safety Task Force

DHS Department of Homeland Security

FR Federal Register

IGLD International Great Lakes Datum of
1985

LWD Low Water Datum based on IGLD85

OMB Office of Management and Budget

ODOT Ohio Department of Transportation

PAWSA Ports and Waterway Safety
Assessment

TMMS Traffic Monitoring Management
System

NPRM Notice of proposed rulemaking

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

On April 27, 2023, the Coast Guard
published a NPRM, with a request for
comments, entitled “Drawbridge
Operation Regulation; Maumee River,
Toledo, OH,” in the Federal Register
(88 FR 25572), to seek public comments
on whether the Coast Guard should
consider modifying the current
operating schedules of the bridges.

The Maumee River from the head of
navigation to the mouth of the river is
crossed by ten bridges, four of which are
movable. The vertical clearance of all
bridges on the Maumee River are based
on LWD.

The CSX Railroad Bridge, mile 1.07,
is a swing bridge with a horizontal
clearance of 143-feet in both left and
right draws and a vertical clearance of
22-feet in the closed position and an
unlimited clearance in the open
position.

The Wheeling and Lake Erie Railroad
Bridge, mile 1.80, is a swing bridge with
a horizontal clearance of 134-feet in
both left and right draws and a vertical
clearance of 20-feet in the closed
position and an unlimited clearance in
the open position.

The Craig Memorial Bridge, mile 3.30,
is a double leaf bascule bridge, that
provides a horizontal clearance of 200-
feet with a minimum vertical clearance
of 34-feet with a vertical clearance of 44-
feet available in the center 31-feet while
in the closed position and an unlimited
clearance in the open position.

The Martin Luther King Jr. Memorial
Bridge (prior to 1989, the Cherry Street
Bridge), mile 4.30, is a double leaf
bascule bridge, that provides a
horizontal clearance of 200-feet with a
minimum vertical clearance of 34-feet
with a vertical clearance of 44-feet
available in the center 31-feet while in
the closed position and an unlimited
clearance in the open position.

The Norfolk Southern Railroad
Bridge, mile 5.76, is a swing bridge with
a horizontal clearance of 115-feet in
both left and right draws and a vertical
clearance of 17-feet in the closed
position and an unlimited clearance in
the open position.

The CSX Railroad Bridge, mile 11.38,
was a swing bridge with a horizontal
clearance of 110-feet in both left and
right draws and a vertical clearance of
53-feet in the closed position and an
unlimited clearance in the open
position. The bridge was allowed to
remain closed by regulation when the
upriver ship building facility closed.
The bridge was removed in its entirety
and at the District Commander’s
satisfaction in 2019.
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On November 3, 1986, we published
in the Federal Register (51 FR 39858)
regulations for the Maumee River’s
movable bridges under 33 CFR 117.855
(Maumee River) that included several
schedules for the bridges. The schedules
were intended to ease the travel of
motorists across the bridges while still
allowing recreational and commercial
commerce to travel the river.

During the comment period that
ended June 26, 2023, we received two
comments, and those comments are
addressed in section IV.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority 33 U.S.C. 499. We will
require a 12-hour advance notice from
December 15 through March 31. Each
bridge owner will be responsible to
provide to the District Commander an
appropriate phone number to be
advertised to the mariners in the Local
Notice to Mariners and would be
required to be included in the
requirements of 33 CFR 117.55.

In 2004, a new multilane fixed bridge
was built at mile 3.25 that alleviated
vehicle traffic congesting at the two
double leaf highway bridges,
significantly reducing the annual
average vehicle counts at each bridge.
The hourly restrictions imposed on
recreational vessels will be eliminated
due to the reduction in vehicle crossing
numbers reported by the ODOT’s
Transportation Information
Management System. Additionally, the
reduction in recreational vessels with
air drafts requiring bridge openings at
either bridge crossing similarly renders
the existing rush hour regulatory
unnecessary.

In the past three years, we have
received sixty-six complaints of delays
at three of the drawbridges over the
Maumee River. These complaints
include: three written complaints
against the Craig memorial Bridge, mile
3.30; thirty-one written complaints
against the CSX Railroad Bridge, mile
1.07; and thirty-two written complaints
against the Norfolk Southern Railroad
Bridge, mile 5.76. Most of the
complaints against the two railroad
bridges have been about a lack of
communications between the vessels
and the drawtender. Often the
miscommunications have been between
the drawtender and the railroad
dispatchers. To improve
communications, we will require all
drawbridges over the Maumee River to
maintain and operate a VHF-FM Marine
Radio and in addition to the Marine
Radio the Railroad Bridges at mile 1.07
and mile 5.76 will maintain and operate

a telephone with a correct number to be
placed on signage at the bridge.

IV. Discussion of Comments, Changes,
and the Final Rule

We received two comments on this
regulation that supported the proposed
changes as improving communications
and the flow of vessels transiting the
river. We did not make any changes in
response to these supportive comments.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“‘significant regulatory action,” under
section 3(f) of Executive Order 12866, as
amended by Executive Order 14094
(Modernizing Regulatory Review).
Accordingly, it has not been reviewed
by the Office of Management and
Budget (OMB).

This regulatory action determination
is based on the ability that vessels can
still transit the bridge given advanced
notice.

B. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard did not receive any
comments from the Small Business
Administration on this rule. The Coast
Guard certifies under 5 U.S.C. 605(b)
that this rule will not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the bridge
may be small entities, for the reasons
stated in section V.A above, this rule
will not have a significant economic
impact on any vessel owner or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in

understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

D. Federalism and Indian Tribal
Government

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
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$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01, Rev.1,
associated implementing instructions,
and Environmental Planning Policy
COMDTINST 5090.1 (series) which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f). The Coast Guard has determined
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This rule
promulgates the operating regulations or
procedures for drawbridges and is
categorically excluded from further
review, under paragraph L49, of Chapter
3, Table3—1 of the U.S. Coast Guard
Environmental Planning
Implementation Procedures.

Neither a Record of Environmental
Consideration nor a Memorandum for
the Record are required for this rule.

List of Subjects in 33 CFR Part 117

Bridges.
For the reasons discussed in the

preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
and DHS Delegation No. 00170.1, Revision
No. 01.3.

m 2. Revise § 117.855 to read as follows:

§117.855 Maumee River.

(a) The draw of the CSX Railroad
Bridge, mile 1.07, will open on signal,
except that from December 15 through
March 31 the bridge will require at least
12-hours advance notice. The bridge
will operate and maintain a VHF-FM
Marine Radio and a telephone number.

(b) The draw of the Wheeling and
Lake Erie Railroad Bridge, mile 1.80,
will open on signal, except that from
December 15 through March 31 the
bridge will require at least 12-hours
advance notice. The bridge will operate
and maintain a VHF-FM Marine Radio.

(c) The draw of the Craig Memorial
Bridge, mile 3.30, will open on signal,
except that from December 15 through
March 31 the bridge will require at least
12-hours advance notice. The bridge

will operate and maintain a VHF-FM
Marine Radio.

(d) The draw of the Martin Luther
King Jr Memorial Bridge, mile 4.30, will
open on signal, except that from
December 15 through March 31 the
bridge will require at least 12-hours
advance notice. The bridge will operate
and maintain a VHF-FM Marine Radio.

(e) The draw of the Norfolk Southern
Railroad Bridge, mile 5.76, will open on
signal, except that from December 15
through March 31 the bridge will
require at least 12-hours advance notice.
The bridge will operate and maintain a
VHF-FM Marine Radio and a telephone
number.

Jonathan Hickey,

Rear Admiral, U.S. Coast Guard, Commander,
Ninth Coast Guard District.

[FR Doc. 2024—07367 Filed 4-5-24; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2024-0292]
RIN 1625-AA00

Safety Zone; Chesapeake Bay,
Approaches to Baltimore Harbor, MD

AGENCY: Coast Guard, Department of
Homeland Security (DHS).

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
navigable waters within a 2000-yard
radius of the center span of the Francis
Scott Key Bridge, in Baltimore, MD. The
safety zone is needed to protect
personnel, vessels, and the marine
environment from potential hazards
associated with salvage work on the
bridge, which partially collapsed when
it was hit by the M/V DALI and on the
M/V DALI itself. Entry of vessels or
persons into this zone is prohibited
unless specifically authorized by the
Captain of the Port, Sector Maryland-
National Capital Region.

DATES: This rule is effective without
actual notice from April 8, 2024,
through June 4, 2024. For the purposes
of enforcement, actual notice will be
used from April 3, 2024, until April 8,
2024.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2024—
0292 in the search box and click

“Search.” Next, in the Document Type
column, select “Supporting & Related
Material.”

FOR FURTHER INFORMATION CONTACT: If
you have questions about this rule, call,
or email LCDR Kate Newkirk,
Waterways Management Division,
Sector Maryland-National Capital
Region, U.S. Coast Guard; (410) 365—
8141, Kate.M.Newkirk@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port, Sector Maryland-
National Capital Region

DHS Department of Homeland Security

FR Federal Register

NPRM Notice of proposed rulemaking

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

At approximately 2 a.m. local time on
March 26, 2024, the Captain of the Port,
Maryland-National Capital Region was
notified that a container ship, the
Singapore-flagged M/V DALI, had
allided with the Francis Scott Key
Bridge in the Chesapeake Bay, in
position latitude 39°13’0.12” N
longitude 076°31747.27” W, causing
partial collapse of the bridge. Due to the
need for vessel control during a damage
assessment and salvage operation,
maritime traffic will be temporarily
restricted to provide for the safety of
transiting vessels and persons
conducting salvage work on the bridge
and on the ship.

The Coast Guard is issuing this
temporary rule under authority in 5
U.S.C. 553(b)(B). This statutory
provision authorizes an agency to issue
a rule without prior notice and
opportunity to comment when the
agency for good cause finds that those
procedures are “‘impracticable,
unnecessary, or contrary to the public
interest.” The Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable and contrary
to the public interest. Immediate action
is needed to respond to the potential
safety hazards associated with the
presence of collapsed bridge parts and
the M/V DALI, and with the conduct of
damage assessment and salvage
operations on the M/V DALI and the
Francis Scott Key bridge that must occur
within the Federal navigation channel.
Due to the nature of the event, it is
impracticable to provide notice to
ensure the safety of life and property.

Also, under 5 U.S.C. 553(d)(3), the
Coast Guard also finds that good cause
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exists for making this rule effective less
than 30 days after publication in the
Federal Register. Delaying the effective
date of this rule would be impracticable
because immediate action is needed to
respond to the potential safety hazards
associated with damage assessment and
salvage operations of the M/V DALI to
be conducted within the federal
channel.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034. The
COTP has determined that potential
hazards associated with damage
assessment and salvage operations
starting March 26, 2024, will be a safety
concern for anyone within a 2000-yard
radius of the center navigation span of
the Francis Scott Key bridge, in
Baltimore, MD. This rule is needed to
protect personnel, vessels, and the
marine environment in the navigable
waters within the safety zone while the
bridge is being repaired.

IV. Discussion of the Rule

This rule establishes a safety zone
from April 3, 2024, through June 4,
2024. The safety zone will cover all
navigable waters within 2000 yards of
the center navigation span of the Francis
Scott Key Bridge in Baltimore MD. The
duration of the zone is intended to
protect personnel, vessels, and the
marine environment in these navigable
waters while the damage assessment
and salvage operations are being
conducted. No vessel or person will be
permitted to enter the safety zone
without obtaining permission from the
COTP or a designated representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“significant regulatory action,” under
section 3(f) of Executive Order 12866, as
amended by Executive Order 14094
(Modernizing Regulatory Review).
Accordingly, this rule has not been
reviewed by the Office of Management
and Budget (OMB).

This regulatory action determination
is based on the size, location, and
duration of the safety zone. Vessel
traffic will not be able to transit in
vicinity of the safety zone, which will
impact vessel traffic required to transit
certain navigation channels of the
Chesapeake Bay. The duration of the
period during which the safety zone
will be subject to enforcement will be
kept to a minimum. If circumstances
which may create a hazard to navigation
or to salvage workers abate before June
4 (as determined by the COTP), the
Coast Guard will provide notice that the
safety zone will no longer be subject to
enforcement. Moreover, the Coast Guard
will issue a Broadcast Notice to
Mariners via VHF—FM marine channel
16 about the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-

888—-REG-FIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a



Federal Register/Vol.

89, No. 68/Monday, April 8, 2024 /Rules and Regulations

24387

temporary safety zone lasting 14 total
days that will prohibit entry within
2000 yards of the center navigation span
of the Francis Scott Key Bridge. It is
categorically excluded from further
review under paragraph L60(d) of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 1. A
Record of Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051, 70124;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 00170.1, Revision No. 01.3.

m 2. Add § 165.T05—0263 to read as
follows:

§165.T05-0263 Safety Zone; Chesapeake
Bay, Approaches to Baltimore Harbor, MD.
(a) Location. The following area is a
safety zone: All navigable waters of the

Chesapeake Bay, within a 2000-yard
radius of the center span of the Francis
Scott Key bridge during damage
assessment and salvage operations.

(b) Definitions. As used in this
section—

Captain of the Port (COTP) means the
Commander, U.S. Coast Guard Sector
Maryland-National Capital Region.

Designated representative means any
Coast Guard commissioned, warrant, or
petty officer, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel and a
Federal, State, and local officer
designated by or assisting the COTP in
the enforcement of the safety zone.

(c) Regulations. (1) Under the general
safety zone regulations in subpart C of

this part, you may not enter the safety
zone described in paragraph (a) of this
section unless authorized by the COTP

or the COTP’s designated representative.

(2) To seek permission to enter,
contact the COTP or the COTP’s
representative by telephone number
410-576—2525 or on Marine Band Radio
VHF-FM channel 16 (156.8 MHz).
Those in the safety zone must comply
with all lawful orders or directions
given to them by the COTP or the
COTP’s designated representative.

(d) Enforcement officials. The U.S.
Coast Guard may be assisted in the
patrol and enforcement of the safety
zone by Federal, State, and local
agencies.

(e) Enforcement period. This section
will be subject to enforcement from
April 3, 2024, through June 4, 2024. If,
as determined by the COTP,
circumstances which may create a
hazard to navigation or to salvage
workers abate before June 4, 2024, the
Coast Guard will provide notice that the
safety zone will no longer be subject to
enforcement.

Dated: April 3, 2024.
David E. O’Connell,

Captain, U.S. Coast Guard, Captain of the
Port Sector Maryland-NCR.

[FR Doc. 2024—07454 Filed 4-5-24; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2024-0031]
RIN 1625-AA00

Safety Zone; Cape Fear River,
Wilmington, NC

AGENCY: Coast Guard, Department of
Homeland Security (DHS).

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
navigable waters of the Cape Fear River.
This action is necessary for the safety of
life on these navigable waters, in
Wilmington, NG, during a fireworks
display to be executed by Zambelli
Fireworks. This rulemaking will
prohibit persons and vessel from being
in the safety zone (which is near
downtown Wilmington, adjacent to the
USS North Carolina) unless authorized
by the Captain of the Port, Sector North
Carolina, or a designated representative.
DATES: This rule is effective on April 13,
2024, from 7 p.m. to 8 p.m.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2024—
0031 in the search box and click
“Search.” Next, in the Document Type
column, select “Supporting & Related
Material.”

FOR FURTHER INFORMATION CONTACT: If
you have questions about this rule, call
or email MSTC Elvin Rodriguez, U.S.
Coast Guard Sector, North Carolina;
(910) 772-2239, ncmarineevents@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

COTP Captain of the Port, Sector North
Carolina

CFR Code of Federal Regulations

DHS Department of Homeland Security

FR Federal Register

NPRM Notice of proposed rulemaking

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule under authority in 5
U.S.C. 553(b)(B). This statutory
provision authorizes an agency to issue
a rule without prior notice and
opportunity to comment when the
agency for good cause finds that those
procedures are ‘“‘impracticable,
unnecessary, or contrary to the public
interest.” The Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would not allow sufficient time to
issue the rule before the safety zone
needs to take effect. The event sponsor
notified the Coast Guard on February
27, 2024, that they will be conducting
the fireworks show April 13, 2024.

The area that will be restricted
comprises the waters directly in front of
and adjacent to the USS North Carolina,
in downtown Wilmington, NC. The
Captain of the Port Sector North
Carolina (COTP) has determined that
potential hazards associated with the
fireworks display show necessitate these
navigational restrictions on marine
traffic.

Also, under 5 U.S.C. 553(d)(3), the
Coast Guard finds that good cause exists
for making this rule effective less than
30 days after publication in the Federal
Register because there are fewer days
than 30 days remaining before the dates
the safety zone will be needed.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034. The
safety zone is intended to ensure the
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safety of vessels, spectators and these
navigable waters before, during and
after the scheduled fireworks display
show.

IV. Discussion of the Rule

This rule establishes a safety zone
which will be in effect from 7 p.m. on
April 13, 2024, through 8 p.m. on April
13, 2024. The safety zone will cover all
navigable waters within 200 yards, due
to the fireworks fallout zone, of the USS
North Carolina, in downtown
Wilmington, NC. The safety zone is
intended to ensure the safety of vessels,
spectators, and these navigable waters
before, during and after the schedule
fireworks display show. No vessel or
person will be permitted to enter the
safety zone without obtaining
permission from the COTP or a
designated representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“significant regulatory action,” under
section 3(f) of Executive Order 12866, as
amended by Executive Order 14094
(Modernizing Regulatory Review).
Accordingly, this rule has not been
reviewed by the Office of Management
and Budget (OMB).

This regulatory action determination
is based on the short duration of the
fireworks display show, the seasonal
traffic patterns, and timely broadcasting
of restrictions for local mariners.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ““small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and

responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting only 1 hour that will
prohibit entry within 200 yards of the
USS North Carolina, downtown
Wilmington, NC. It is categorically
excluded from further review under
paragraph L 60(a) off Appendix A, Table
1 of DHS Instruction Manual 023-01—
001-01, Rev. 1. A Record of
Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:
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PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051, 70124;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 00170.1, Revision No. 01.3.

m 2. Add § 165.T05—-0031 to read as
follows:

§165.T05-0031 Safety Zone, Cape Fear
River, Wilmington, NC.

(a) Location. The following area is a
safety zone: All waters, shore to shore
on the Cape Fear River, within 200
yards of the USS North Carolina in
downtown Wilmington, NC.

(b) Definitions. As used in this
section, designated representative
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel and a
Federal, State, and local officer
designated by or assisting the Captain of
the Port North Carolina (COTP) in the
enforcement of the safety zone.

(c) Regulations. (1) Under the general
safety zone regulations in subpart C of
this part, you may not enter the safety
zone described in paragraph (a) of this
section unless authorized by the COTP
or the COTP’s designated representative.

(2) To seek permission to enter,
contact the COTP or the COTP’s
representative by calling COTP North
Carolina Command Center at 910-343—
3880 or the on-scene representative on
VHF Channel 16. Those in the safety
zone must comply with all lawful orders
or directions given to them by the COTP
or the COTP’s designated representative.

(d) Enforcement period. This section
will be in effect and enforced from 7
p.m. to 8 p.m. on April 13, 2024.

Timothy J. List,

Captain, U.S. Coast Guard, Captain of the
Port, Sector North Carolina.

[FR Doc. 2024-07369 Filed 4-5-24; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2022-0790; FRL-9915-02—
R3]

Air Plan Approval; District of
Columbia; Removal of Stage I
Gasoline Vapor Recovery Program
Requirements

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a state
implementation plan (SIP) revision
submitted by the District of Columbia.
This SIP revision removes requirements
for gasoline vapor recovery systems
(VRS) installed on gasoline dispensers,
the purpose of which are to capture
emissions from vehicle refueling
operations, otherwise known as
vacuum-assist Stage II vapor recovery.
Specifically, this action would remove
from the approved SIP the prior-
approved Stage II requirements
applicable to new and existing gasoline
dispensing facilities (GDFs). The District
of Columbia SIP revision includes a
demonstration that removal of Stage II
requirements is consistent with the
Clean Air Act (CAA) and meets all
relevant EPA guidance.

DATES: This final rule is effective on
May 8, 2024.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-0OAR-2022—-0790. All
documents in the docket are listed on
the www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
e.g., confidential business information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through www.regulations.gov,
or please contact the person identified
in the FOR FURTHER INFORMATION
CONTACT section for additional
availability information.

FOR FURTHER INFORMATION CONTACT:
Adam Lewis, Planning &
Implementation Branch (3AD30), Air &
Radiation Division, U.S. Environmental
Protection Agency, Region III, 1600 John
F Kennedy Boulevard, Philadelphia, PA
19103. The telephone number is (215)
814-2026. Mr. Adam Lewis can also be
reached via electronic mail at
Lewis.Adam®@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

On January 10, 2024 (89 FR 1479),
EPA published a notice of proposed
rulemaking (NPRM) for the District of
Columbia (the District). In the NPRM,
EPA proposed approval of the District’s
request to revise its requirements for
Stage II vapor recovery for new and
existing GDFs located within the
District. The formal SIP revision was
submitted by the Department of Energy

and Environment (DOEE) of the District
of Columbia on May 18, 2022.

II. Summary of SIP Revision and EPA
Analysis

The details of the District’s May 18,
2022, SIP submittal and the rationale for
EPA’s proposed action are explained in
the NPRM and will not be restated in
this final rule. For this detailed
information, the reader is referred to the
EPA’s January 10, 2024, proposed
rulemaking (89 FR 1479). The NPRM
also contained a detailed analysis
showing that the District’s removal of
the Stage II requirements would not
interfere with any of the District’s
ability to attain or maintain any national
ambient air quality standard (NAAQS),
or any other applicable requirement of
the CAA. The public comment period
for the NPRM closed on February 9,
2024.

III. EPA’s Response to Comments
Received

EPA received two comments from
private citizen commentors which can
be found in the docket. Both comments,
which were adverse, are discussed
below.

Comments: Both private citizen
commenters disagree with the proposed
approval to allow the District to remove
from the currently approved SIP the
prior-approved Stage II requirements
applicable to new and existing GDFs.
The commentors’ similarly stated reason
for disagreeing with the proposed
approval is that the removal of Stage II
VRS may be cost effective but would
lead to poorer air quality and adversely
impact public health. One commenter
asserted that the “proposal states that
this removal of requirements is
necessary due to conflicts with other
systems, but did not explicitly explain
how these other systems will be
regulated to make up for it.” 1

Response: Both commenters
misunderstand the latest science that
EPA has relied on in its decision. Based
on DOEE’s analysis, on-board refueling
vapor recovery (ORVR) alone is more
effective at reducing volatile organic
compound (VOC) emissions in the
District, than the use of ORVR in
conjunction with vacuum-assist Stage II
VRS. In other words, since the use of
ORVR alone (which is in widespread
use) in the District achieves more VOC
emissions control and reduction than
does using ORVR plus vacuum-assist

1Comment On EPA-R03-OAR-2022-0790-0001
Air Quality State Implementation Plans; Approvals
and Promulgations: District of Columbia; Removal
of Stage II Gasoline Vapor Recovery Program
Requirements, www.regulations.gov/comment/EPA-
R03-OAR-2022-0790-0009.


http://www.regulations.gov/comment/EPA-R03-OAR-2022-0790-0009
http://www.regulations.gov/comment/EPA-R03-OAR-2022-0790-0009
http://www.regulations.gov
http://www.regulations.gov
mailto:Lewis.Adam@epa.gov
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Stage II VRS, in removing the Stage II
VRS requirement there is no loss of
emissions control to be made up for.
Furthermore, EPA’s approval does not
consider the relative cost effectiveness
of ORVR versus Stage II VRS, but was
rather based in large part on the DOEE
study that showed that continued use of
the two incompatible systems would
lead to less reduction in VOC than the
use of ORVR alone.

Specifically, EPA acknowledges that
one of the commenters referenced an
article,? indicating that Stage II VRS was
an effective tool in reducing VOCs of the
time that article was published.
However, the article’s estimate of “81%
and 93% relative to a conventional
station” for the efficiency of Stage II
VRS is no longer accurate due to the
widespread adoption of ORVR
technology, which captures gasoline
vapor when gasoline-powered vehicles
are refueled. EPA adopted the ORVR
regulations for passenger vehicles in
1994, and new passenger cars built in
model year 1998 and later were required
to be equipped with ORVR systems,
followed by model year 2001 and later
light-duty trucks. ORVR equipment has
been installed on nearly all new
gasoline-powered light-duty cars, light-
duty trucks, and heavy-duty vehicles
manufactured since 2006. ORVR
systems have been considered to be in
widespread use since 2012 (see the
proposed approval for a full discussion
of the 2012 widespread use finding). Per
the 2012 EPA guidance on removing
Stage II VRS, the in-use control
efficiency for ORVR systems is
estimated to be 98%.3

The DOEE analysis discussed in the
proposed approval demonstrates that
within the District the continued
operation of the vacuum-assist Stage II
VRS when coupled with the prevalence
of ORVR-equipped vehicles results in
increased, not decreased, VOC
emissions, due to the incompatibility
between the vacuum-assist type Stage II
VRS equipment and ORVR. The DOEE
analysis further demonstrates that
allowing the decommissioning of Stage
IT VRS equipment on or after January 1,
2022, will result in additional emissions
decreases, especially when combined
with the increasing prevalence of
ORVR-equipped vehicles. The

2David L. MacIntosh, Dee A. Hull, Howard S.
Brightman, Yukio Yanagisawa, P. Barry Ryan, A
method for determining in-use efficiency of stage II
vapor recovery systems, Environment International,
Volume 20, Issue 2, 1994, Pages 201-207, ISSN
0160—4120, doi.org/10.1016/0160-4120(94)90137-6.

3EPA Guidance on Removing Stage II Gasoline
Vapor Control Programs from State Implementation
Plans and Assessing Comparable Measures (August
7,2012).

associated costs or cost effectiveness of
either retaining or decommissioning
existing Stage II VRS was not a factor in
EPA’s proposed approval.

As indicated in the NPRM, EPA
ensured that: (1) in accordance with
CAA section 110(1)’s non-interference
requirement, this SIP revision
demonstrated that the proposed action
would not interfere with attainment of
the NAAQS or reasonable further
progress towards attainment of any
NAAQS; (2) in accordance with CAA
section 184(b)(2)’s “‘comparable
measures’ requirement, that this SIP
revision would achieve comparable or
greater emission reductions than the
gasoline vapor recovery requirements
contained in CAA section 182(b)(3); and
(3) that this SIP revision satisfies the
anti-backsliding requirements of CAA
section 193. EPA also found that in its
submittal, DOEE demonstrated that
there is widespread use of ORVR
systems throughout the motor vehicle
fleet in the District, and that
implementation of the rule in the
proposed SIP revision would comply
with CAA sections 110(1), 184(b)(2), and
193. The submittal sufficiently
demonstrates that the District followed
current EPA guidance and demonstrated
that the removal of Stage II VRS will not
interfere with any requirements
concerning attainment or reasonable
progress of any NAAQS, or any other
applicable requirement of the CAA.

IV. Final Action

EPA is approving the District’s May
18, 2022, SIP revision that incorporates
revisions to Title 20 of the District of
Columbia Municipal Regulations
(DCMR) Chapter 7 Section 705 Stage II
Vapor Recovery, with an effective date
of April 8, 2022. The approved changes
to Section 705 Stage II Vapor Recovery
consist of revisions to subsections 705.1
through 705.14 as well as the addition
of subsections 705.15 through 705.17.
EPA is approving this SIP revision
because it meets all applicable
requirements of the Clean Air Act and
EPA guidance, and it will not interfere
with attainment or maintenance of the
ozone NAAQS or any other CAA
applicable requirement.

V. Incorporation by Reference

In this document, EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of District of Columbia’s
revised Title 20 DCMR Chapter 7
Section 705 Stage II Vapor Recovery
regulation described in 40 CFR part 52
as described in Sections I, IT and IV. of

this preamble. EPA has made, and will
continue to make, these materials
generally available through
www.regulations.gov and at the EPA
Region III Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).
Therefore, these materials have been
approved by EPA for inclusion in the
SIP, have been incorporated by
reference by EPA into that plan, are
fully federally enforceable under
sections 110 and 113 of the CAA as of
the effective date of the final rulemaking
of EPA’s approval, and will be
incorporated by reference in the next
update to the SIP compilation.*

VI. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001); and

462 FR 27968 (May 22, 1997).
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e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

Executive Order 12898 (Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations, 59 FR 7629,
February 16, 1994) directs Federal
agencies to identify and address
“disproportionately high and adverse
human health or environmental effects”
of their actions on minority populations
and low-income populations to the
greatest extent practicable and
permitted by law. EPA defines
environmental justice (EJ) as “the fair
treatment and meaningful involvement
of all people regardless of race, color,
national origin, or income with respect
to the development, implementation,
and enforcement of environmental laws,
regulations, and policies.” EPA further
defines the term fair treatment to mean
that “no group of people should bear a
disproportionate burden of
environmental harms and risks,
including those resulting from the
negative environmental consequences of
industrial, governmental, and
commercial operations or programs and
policies.”

The DOEE did not evaluate
environmental justice considerations as

part of its SIP submittal; the CAA and
applicable implementing regulations
neither prohibit nor require such an
evaluation. EPA did not perform an EJ
analysis and did not consider EJ in this
action. Due to the nature of the action
being taken here, this action is expected
to have a neutral to positive impact on
the air quality of the affected area.
Consideration of EJ is not required as
part of this action, and there is no
information in the record inconsistent
with the stated goal of E.O. 12898 of
achieving environmental justice for
people of color, low-income
populations, and Indigenous peoples.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by June 7, 2024. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the

finality of this action for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action to remove Stage II
requirements for the District of
Columbia may not be challenged later in
proceedings to enforce its requirements.
(See CAA section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Adam Ortiz,
Regional Administrator, Region III.

For the reasons stated in the
preamble, the EPA amends 40 CFR part
52 as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart J—District of Columbia

m 2. Amend §52.470, paragraph (c) by:
m a. Revising the entries “Section 705.1
through 705.3” and ‘““Section 705.4
through 705.14”; and
m b. Adding the entry “Section 705.15
through 705.17”” immediately after the
entry “Section 705.4 through 705.14".
The revisions and addition read as
follows:

§52.470 Identification of plan.
* * * * *
(C) * *x %

EPA-APPROVED REGULATIONS AND STATUTES IN THE DISTRICT OF COLUMBIA SIP

State
State citation Title/subject effective EPA approval date Additional explanation
date
Chapter 7 Volatile Organic Compounds
Section 705.1 through Stage Il Vapor Re- 04/08/2022 04/08/2024, [Insert Federal Includes revisions removing requirements for
705.3. covery. Register citation]. gasoline vapor recovery systems installed on

Section 705.4 through
705.14.

Stage Il Vapor Re-
covery.

Section 705.15
through 705.17.

Stage Il Vapor Re-
covery.

04/08/2022 04/08/2024, [Insert Federal
Register citation].

04/08/2022 04/08/2024, [Insert Federal
Register citation].

gasoline dispensers.

Includes revisions removing requirements for
gasoline vapor recovery systems installed on
gasoline dispensers.

Includes additions removing requirements for
gasoline vapor recovery systems installed on
gasoline dispensers.
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EPA-APPROVED REGULATIONS AND STATUTES IN THE DISTRICT OF COLUMBIA SIP—Continued

State
State citation Title/subject effective EPA approval date Additional explanation
date

* * * * *
[FR Doc. 2024-07349 Filed 4-5-24; 8:45 am]
BILLING CODE 6560-50—-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 959
[Doc. No. AMS—SC-23-0040]
Onions Grown in South Texas;

Redistricting and Reapportionment of
Committee Membership

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule invites
comments on implementing a
recommendation from the South Texas
Onion Committee (Committee) to
reestablish the districts in the
production area and reapportion
representation on the Committee. This
rulemaking would reduce the number of
districts from two to one and
reapportion membership to reflect
changes in the industry, provide
equitable representation on the
Committee, and create the opportunity
for more producers and handlers to
serve on the Committee.

DATES: Comments must be received by
May 8, 2024.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposed rule.
Comments can be sent to the Docket
Clerk, Market Development Division,
Specialty Crops Program, AMS, USDA,
1400 Independence Avenue SW, STOP
0237, Washington, DC 20250-0237.
Comments can also be sent to the
Docket Clerk electronically by Email:
MarketingOrderComment@usda.gov or
via the internet at: https://
www.regulations.gov. Comments should
reference the document number and the
date and page number of this issue of
the Federal Register. Comments
submitted in response to this proposed
rule will be included in the record, will
be made available to the public, and can
be viewed at: https://
www.regulations.gov. Please be advised
that the identity of the individuals or

entities submitting the comments will
be made public on the internet at the
address provided above.

FOR FURTHER INFORMATION CONTACT:
Delaney Fuhrmeister, Marketing
Specialist, or Christian D. Nissen, Chief,
Southeast Region Branch, Market
Development Division, Specialty Crops
Program, AMS, USDA; Telephone: (863)
324-3375, Fax: (863) 291-8614, or
Email: Delaney.Fuhrmeister@usda.gov
or Christian.Nissen@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Market Development Division, Specialty
Crops Program, AMS, USDA, 1400
Independence Avenue SW, STOP 0237,
Washington, DC 20250-0237;
Telephone: (202) 720-8085, Fax: (202)
720-8938, or Email: Richard.Lower@
usda.gov.

SUPPLEMENTARY INFORMATION: This
action, pursuant to 5 U.S.C. 553,
proposes to amend regulations issued to
carry out a marketing order as defined
in 7 CFR 900.2(j). This proposed rule is
issued under Marketing Order No. 959,
as amended (7 CFR part 959), regulating
the handling of onions in south Texas.
Part 959 (referred to as the “Order”’) is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.” The Committee
locally administers the Order and is
comprised of producers and handlers of
onions operating within the production
area.

The Agricultural Marketing Service
(AMS) is issuing this proposed rule in
conformance with Executive Orders
12866, 13563, and 14094. Executive
Orders 12866, 13563, and 14094 direct
agencies to assess all costs and benefits
of available regulatory alternatives and,
if regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
14094 reaffirms, supplements, and
updates Executive Order 12866 and
further directs agencies to solicit and
consider input from a wide range of
affected and interested parties through a
variety of means. This proposed action

falls within a category of regulatory
actions that the Office of Management
and Budget (OMB) exempted from
Executive Order 12866 review.

This proposed rule has been reviewed
under Executive Order 13175—
Consultation and Coordination with
Indian Tribal Governments, which
requires agencies to consider whether
their rulemaking actions would have
Tribal implications. AMS has
determined that this proposed rule is
unlikely to have substantial direct
effects on one or more Indian Tribes, on
the relationship between the Federal
Government and Indian Tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

This proposed rule has been reviewed
under Executive Order 12988—Civil
Justice Reform. This proposed rule is
not intended to have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the United States Department of
Agriculture (USDA) a petition stating
that the order, any provision of the
order, or any obligation imposed in
connection with the order is not in
accordance with law and request a
modification of the order or to be
exempted therefrom. Such handler is
afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This proposed rule would redistrict
and reapportion the membership of the
Committee as prescribed under the
Order. This proposal would consolidate
the current two districts into a single
district and reapportion all membership
on the Committee to the single district.
These actions reflect changes in the
industry and would help provide
equitable representation on the
Committee and create opportunity for
more producers and handlers to serve
on the Committee. Further, these
changes would better enable Committee
staff to conduct nominations and ensure
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the appointment of a full Committee,
allowing for an easier achievement of
quorum at assembled meetings. The
Committee unanimously recommended
these changes when meeting on June 8,
2023.

Section 959.22 provides for the
establishment of membership on the
Committee and states that the
Committee shall consist of thirteen
members, eight of whom shall be
producers and five of whom shall be
handlers. Each member shall have an
alternate. Section 959.24 currently
defines the counties in Texas that make
up District No. 1 and District No. 2 for
the purpose of selecting Committee
members. Section 959.26 specifies that
District No. 1 is represented by five
producer members and alternates and
three handler members and alternates,
and District No. 2 is represented by
three producer members and alternates
and two handler members and
alternates.

Section 959.25 provides the authority
for the Committee to recommend, with
the approval of the Secretary,
reapportionment of members among
districts, and the reestablishment of
districts within the production area.
This section also provides that, in
making such recommendations, the
Committee shall consider shifts in onion
acreage or production within the
districts, the importance of new
production in relation to existing
districts, the equitable relationship of
Committee membership in districts,
economies to result for producers in
promoting efficient administration due
to redistricting or reapportionment, and
other relevant factors.

This proposed rule would add two
new sections to the rules and
regulations under the Order using the
authority in § 959.25. Section 959.110
would reestablish the districts currently
identified in the Order from two
districts to one single district, and
§959.111 would reapportion the eight
producer seats and five handler seats
and their alternates to the new single
district.

In 2017, the Committee recommended
reducing the Committee size from 34
members to 26 members by removing
one producer and one handler from
each district. The Committee
recommended this change due to the
decrease in the number of onion
handlers and producers, and believed
having a smaller Committee would help
fulfill membership and quorum
requirements. The final rule reducing
the Committee size published in the
Federal Register on March 22, 2019 (84
FR 10665).

Despite reducing the Committee size
in 2019, the Committee continued to
face difficulty filling member and
alternate seats and meeting quorum.
Consequently, at its meeting on June 8,
2023, the Committee reviewed the need
to reapportion the membership and/or
redistrict the production area. In its
discussion, the Committee considered
the distribution of production between
the two districts and the ongoing
difficulty with finding candidates to fill
membership positions, with Committee
staff reporting that this was a
particularly difficult task in District 2.
Given the current state of the industry,
discussion focused on combining the
current two districts into a single
district representing the entire
production area.

The 2022-2023 fiscal period saw a 39-
percent increase in acreage planted from
the previous year. However, from 2018-
2019 to 2022-2023, industry production
decreased by 28 percent. During this
time, the percentage of industry acreage
has remained stable between the two
districts, with District 1 accounting for
around 85 percent of industry acreage
and District 2 accounting for around 15
percent. Production totals between the
two districts also reflect a similar
distribution as the percentages for
acreage.

Since the reduction in Committee size
in 2019, the industry has also
experienced some additional
consolidation, with the number of
producers and handlers continuing to
decline. As with acreage and
production, there is also a disparity in
the number of producers and handlers
between the districts, with District 1
having considerably more producers
and handlers (71) than District 2 (9).
Consequently, District 2 currently has
more representation on the Committee
than is supported by either the volume
of production or by the numbers of
producers and handlers represented.

In addition, because of the limited
number of producers and handlers in
District 2, it has been difficult to find
qualified nominees to fill the available
member and alternate seats on the
Committee. In its discussion, the
Committee recognized this would
continue to be a problem, and one that
could become more difficult should
there be any further consolidation in
District 2. The Committee found that
this, when combined with the disparity
in volume and industry numbers,
supports the need to adjust the current
membership structure to make the
Committee more reflective of the
industry.

At the June meeting, there was little
interest expressed in considering

another reduction in the size of the
Committee, or for further reapportioning
the membership between the two
districts to increase the number of seats
available in District 1. Neither of these
options received a motion. Committee
members discussed that, historically,
onion production in South Texas was
separated by two distinct seasons with
District 1 operating from May to July
and District 2 from March to May;
however, the Committee recognized the
industry has been experiencing a shift,
with District 1 and District 2 now
aligning as a consolidated industry
operationally with a single season from
March to July.

Considering this shift in the industry,
the distribution of production, and
current Committee representation, the
Committee recommended combining
current Districts 1 and 2 into a new
single district representing the entire
production area. The Committee also
recommended that all member and
alternate seats be reapportioned to the
reestablished district. By combining
both District 1 and District 2 into a
single district, the Committee believes it
should enable the Committee to fulfill
membership and quorum requirements
and make the Committee more reflective
of the industry.

These changes should also make the
representation on the Committee more
equitable and create the opportunity for
more industry members to serve.
Currently, producers and handlers in
District 1 that may be interested in
serving are not eligible to serve in the
seats available in District 2. By
combining the two districts, the
Committee is addressing the issue of the
limited number of producers and
handlers in District 2, opening the
available seats to all producers and
handlers within the production area. In
considering these changes, Committee
members agreed producers and handlers
in District 2 would still have an
opportunity to be nominated and
elected to serve following this action.

Accordingly, the Committee voted
unanimously to reduce the number of
districts from two to one, and to
reapportion the producer and handler
membership to the single district. The
Committee believes these changes
would make the representation on the
Committee more reflective of the South
Texas Onion industry and create
opportunity for other producers and
handlers to serve on the Committee.

Initial Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), AMS has considered
the economic impact of this proposed
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rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are 23 handlers of South Texas
onions subject to regulation under the
marketing order and approximately 55
producers of South Texas onions in the
production area. At the time this
analysis was prepared, the Small
Business Administration (SBA) defined
small agricultural service firms as those
having annual receipts of less than
$34,000,000 (North American Industry
Classification System (NAICS) code
115114, Postharvest Crop Activities),
and small agricultural producers are
defined as those having annual receipts
of less than $3,750,000 (NAICS code
111219, Other Vegetable and Melon
Farming) (13 CFR 121.201).

Based on data from Market News and
production records from the Committee,
the average price for South Texas onions
during the 2023 season was
approximately $23.25 per 50-pound
equivalent with total shipments of
around 3.02 million 50-pound
equivalents shipped. Using the average
price and shipment data, handlers have
average annual receipts below $34
million and could be considered small
businesses under SBA’s definition
($23.25 multiplied by 3.02 million 50-
pound equivalents equals $70,215,000,
divided by 23 equals $3.05 million).

In addition, based on data from the
National Agricultural Statistics Service
and the Committee, the average price
producers received for South Texas
onions during the 2022-2023 season
was approximately $17 per 50-pound
equivalent, with total shipments of
around 3.02 million 50-pound
equivalents. Using the average price
producers received and shipment
information, the number of producers,
and assuming a normal distribution, the
majority of producers have estimated
average annual receipts significantly
less than $3.75 million ($17 multiplied
by 3.02 million 50-pound equivalents
equals $51,340,000, divided by 55
producers equals $933,455 per
producer). Therefore, the majority of
handlers and producers of South Texas
onions may be classified as small
entities.

This proposed rule would reduce the
number of districts under the Order
from two districts to one and
reapportion the producer and handler
member and alternate seats to the single
district. The Committee believes these
changes would realign the Committee to
reflect the composition of the industry,
provide for equitable representation,
and create the opportunity for more
producers and handlers to serve on the
Committee. This rulemaking would
establish §§959.110 and 959.111 in the
rules and regulations under the Order to
establish the single district and to allot
the members and alternates to the single
district. The authority for this proposed
action is provided in § 959.25. These
proposed changes were unanimously
recommended by the Committee at a
meeting on June 8, 2023.

It is not anticipated that this action
would impose any additional costs on
the industry. Given the division of
production, the distribution of
producers and handlers across the
industry, and the difficulty in filling
member and alternate seats on the
Committee, this action would have a
beneficial impact as it would more
accurately align the Committee
membership to reflect the industry.
Redistricting and reapportionment of
the membership would also make it
easier for Committee staff to conduct
nominations, provide nominees for all
seats, and readily achieve a quorum
when meetings are assembled. These
changes would save time and operating
resources by making it easier to find
candidates to serve on the Committee,
improving the efficiency of operations.
This would also help avoid the cost
associated with travel and assembly of
a meeting where a quorum is not
achieved.

These changes should also provide for
more equitable representation on the
Committee and increase diversity by
allowing more producers and handlers
the opportunity to serve. These
proposed changes are intended to make
the Committee more representative of
the current industry. The effects of this
rulemaking would not be
disproportionately greater or less for
small entities than for larger entities.

The Committee discussed alternatives
to these changes, including making no
changes, reapportioning the Committee
membership, and further reducing the
size of the Committee. The Committee
recognized there is a disparity in the
volume of onions produced and the
number of producers and handlers
between the districts. The Committee
determined changes were needed to
make the districts and the
apportionment of members more

reflective of the current industry.
Members agreed further reducing the
Committee size could negatively affect
industry participation, and that
combining the districts rather than
reducing the number of seats would
allow for a wider participation from
candidates who would want to serve on
the Committee. Therefore, for the
reasons above, these alternatives were
rejected.

The Committee’s meetings are widely
publicized throughout the South Texas
onion industry and all interested
persons are invited to attend the
meetings and participate in Committee
deliberations on all issues. Like all
Committee meetings, the June meeting
was a public meeting and all entities,
both large and small, were able to
express views on this issue. Finally,
interested persons are invited to submit
comments on this proposed rule,
including the regulatory impacts of this
action on small businesses.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35), the Order’s information
collection requirements have been
previously approved by OMB and
assigned OMB No. 0581-0178,
Vegetable and Specialty Crops. No
changes in those requirements would be
necessary as a result of this proposed
rule. Should any changes become
necessary, they would be submitted to
OMB for approval.

This proposed rule would not impose
any additional reporting or
recordkeeping requirements on either
small or large South Texas onion
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

AMS has not identified any relevant
Federal rules that duplicate, overlap, or
conflict with this proposed rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: https://
www.ams.usda.gov/rules-regulations/
moa/small-businesses. Any questions
about the compliance guide should be
sent to Richard Lower at the previously
mentioned address in the FOR FURTHER
INFORMATION CONTACT section.

A 30-day comment period is provided
to allow interested persons to comment
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on this proposed rule. All written
comments timely received will be
considered before a final determination
is made on this rulemaking.

List of Subjects in 7 CFR Part 959

Marketing agreements, Onions,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, the Agriculture Marketing
Service proposes to amend 7 CFR part
959 as follows:

PART 959—ONIONS GROWN IN
SOUTH TEXAS

m 1. The authority citation for part 959
continues to read as follows:

Authority: 7 U.S.C. 601-674.
m 2. Add §959.110 to read as follows:

§959.110 Reestablishment of districts.

Pursuant to § 959.25, a single district
is reestablished to include all counties
in the production area as follows: the
counties of Aransas, Atascosa, Bee,
Brooks, Calhoun, Cameron, DeWitt,
Dimmit, Duval, Frio, Goliad, Hidalgo,
Jim Hogg, Jim Wells, Karnes, Val Verde,
Kenedy, Kinney, Kleberg, La Salle, Live
Oak, Maverick, McMullen, Medina,
Nueces, Refugio, San Patricio, Starr,
Uvalde, Victoria, Webb, Willacy,
Wilson, Zavala and Zapata in the State
of Texas.

m 3. Add § 959.111 to read as follows:

§959.111 Reapportionment of Committee
membership.

Pursuant to § 959.25, the Committee
membership of eight producer members
and five handler members and the
respective alternates is reapportioned to
a single district made up of all counties
in the production area.

Erin Morris,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2024—-07329 Filed 4-5-24; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-101552—24]

RIN 1545-BR09

Election To Exclude Certain
Unincorporated Organizations Owned
by Applicable Entities From
Application of the Rules on Partners
and Partnerships; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking;
correction.

SUMMARY: This document corrects a
notice of proposed rulemaking (REG—
101552—-24) published in the Federal
Register on March 11, 2024, containing
proposed regulations that would modify
existing regulations to allow certain
unincorporated organizations that are
organized exclusively to produce
electricity from certain property to be
excluded from the application of
partnership tax rules.

DATES: Written or electronic comments
are still being accepted and must be
received by May 10, 2024.

ADDRESSES: Commenters are strongly
encouraged to submit public comments
electronically via the Federal
eRulemaking Portal at https://
www.regulations.gov (indicate IRS and
REG-101552-24) by following the
online instructions for submitting
comments. Requests for a public hearing
must be submitted as prescribed in the
“Comments and Requests for a Public
Hearing” section. Once submitted to the
Federal eRulemaking Portal, comments
cannot be edited or withdrawn. The
Department of the Treasury (Treasury
Department) and the IRS will publish
for public availability any comments
submitted to the IRS’s public docket.

Send paper submissions to:
CC:PA:01:PR (REG-101552—-24), Room
5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
contact Cameron Williamson at (202)
317-6684 (not a toll-free number);
concerning submissions of comments or
the public hearing, Vivian Hayes, (202)
317-6901 (not toll-free number) or by
email to publichearings@irs.gov
(preferred).

SUPPLEMENTARY INFORMATION:

Background

The notice of proposed rulemaking
(REG-101552—24) that is the subject of
this correction is under sections 761(a)
of the Code.

Need for Correction

As published, the notice of proposed
rulemaking (REG-101552—-24) contains
errors that need to be corrected.

Correction of Publication

Accordingly, the notice of proposed
rulemaking (REG-101552—-24) that is the
subject of FR Doc. 2024-04606,
published on March 11, 2024, is
corrected as follows:

1. On page 17614, in the second
column, the twelfth line of the third
paragraph is corrected to read,
“elections under section 6417,
provided”.

2. On page 17615, in the first column,
the seventh line from the top of the
column is corrected to read, “extracted,
or used, and any associated”.

3. On page 17615, in the first column,
in the seventh line of the last paragraph,
the language ““contacts” is corrected to
read “contracts”.

§1.761-2 [Corrected]

4. On page 17617, in the third
column, the sixth line of paragraph
(a)(4)(ii)(B) is corrected to read,
“extracted, or used, and any
associated”.

Oluwafunmilayo A. Taylor,

Section Chief, Publications and Regulations
Section, Associate Chief Counsel (Procedure
and Administration).

[FR Doc. 2024—-07307 Filed 4-5-24; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG-2024-0018]

RIN 1625-AA09

Drawbridge Operation Regulation;
Milwaukee, Menomonee, and

Kinnikinnic Rivers, and South
Menomonee and Burnham Canals

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
temporarily modify the operating
schedule that governs the Cherry Street
Bridge, mile 2.29, over the Milwaukee
River. The City of Milwaukee has
requested this temporary deviation to
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allow contractors to complete an
extensive rehabilitation of the bridge.
We invite your comments on this
proposed rulemaking.

DATES: Comments and related material
must reach the Coast Guard on or before
June 7, 2024.

The Coast Guard anticipates that this
proposed rule will be effective from July
22, 2024, through November 1, 2025.
ADDRESSES: You may submit comments
identified by docket number USCG—
2024-0018 using Federal Decision-
Making Portal at https://
www.regulations.gov.

See the “Public Participation and
Request for Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments. This notice of proposed
rulemaking with its plain-language, 100-
word-or-less proposed rule summary
will be available in this same docket.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email Mr. Lee D. Soule,
Bridge Management Specialist, Ninth
Coast Guard District; telephone 216—
902-6085, email Lee.D.Soule@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security

FR Federal Register

IGLD85 International Great Lakes Datum of
1985

LWD Low Water Datum based on IGLD85

OMB Office of Management and Budget

NPRM Notice of Proposed Rulemaking

§ Section

U.S.C. United States Code

II. Background, Purpose and Legal
Basis

The Milwaukee River is 104 miles
long with the lower 3.22 miles
considered navigable by vessels coming
from Lake Michigan. The Milwaukee
River is crossed by twenty-two bridges,
fifteen of which are movable bridges.
The river is used by commercial and
recreational vessels, including both
powered and unpowered vessels. The
primary commercial vessels are
passenger vessels whose regular routes
travel from Lake Michigan to the Knapp
Street Bridge, mile 2.14, over the
Milwaukee River. The head of
navigation for the Milwaukee River is
just upriver of the Humbolt Avenue
Bridge, mile 3.22, over the Milwaukee
River.

The Cherry Street Bridge, mile 2.29,
over the Milwaukee River, is a double
leaf bascule bridge that provides a
horizontal clearance of 80-feet and a
vertical clearance of 14-feet in the
closed position and an unlimited

clearance in the open position based on
LWD.

III. Discussion of Proposed Rule

The Cherry Street Bridge requires
extensive electrical rehabilitation,
including a new submarine cable to be
installed under the river bottom that
will prevent the bridge from opening.
This type of work is typically completed
during the winter months when vessel
traffic is at its lowest. However,
Milwaukee is hosting a national
convention of nationwide significance
in July 2024, and construction can not
start until the convention concludes.

The vessels that normally transit the
river are less than 40-feet wide but are
over 14-feet in height. In order to
accommodate their passage, one leaf of
the bridge would remain open, except
from November 1 through April 1, when
both leaves would be secured and
unable to open for any vessels.

The local DOT and City Offices
provided a public information meeting
in June 2023 and the proceedings can be
viewed by visiting the City of
Milwaukee Department of Public Works
web page, available at https://
city.milwaukee.gov/dpw.

The U.S. Army Corps of Engineers
will approve the installment of the
submarine cable.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive Orders related to rulemaking.
Below we summarize our analyses
based on these statutes and Executive
Orders.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This proposed rule has not been
designated a “‘significant regulatory
action,” under section 3(f) of Executive
Order 12866, as amended by Executive
Order 14094 (Modernizing Regulatory
Review). Accordingly, the NPRM has
not been reviewed by the Office of
Management and Budget (OMB).

This regulatory action determination
is based on the continuing ability of
vessels to transit the bridge through the
one open leaf during the summer and
that the closure of both leaves will occur
during a period when ice historically
prevents vessel navigation.

B. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,

requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on

a substantial number of small entities.

While some owners or operators of
vessels intending to transit the bridge
may be small entities, for the reasons
stated in section IV.A above, this
proposed rule would not have a
significant economic impact on any
vessel owner or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
proposed rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Goast Guard.

C. Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132
(Federalism), if it has a substantial
direct effect on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have analyzed
this proposed rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.
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Also, this proposed rule does not have
tribal implications under Executive
Order 13175 (Consultation and
Coordination with Indian Tribal
Governments) because it would not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
implications for federalism or Indian
tribes, please contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule will not result in such an
expenditure, we do discuss the effects of
this proposed rule elsewhere in this
preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01, Rev.1,
associated implementing instructions,
and Environmental Planning Policy
COMDTINST 5090.1 (series), which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f). The Coast Guard has determined
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule promulgates the operating
regulations or procedures for
drawbridges. Normally such actions are
categorically excluded from further
review, under paragraph L49, of Chapter
3, Table 3—1 of the U.S. Coast Guard
Environmental Planning
Implementation Procedures.

Neither a Record of Environmental
Consideration nor a Memorandum for
the Record are required for this rule. We
seek any comments or information that
may lead to the discovery of a
significant environmental impact from
this proposed rule.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking and
will consider all comments and material

received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

Submitting comments. We encourage
you to submit comments through the
Federal Decision-Making Portal at
https://www.regulations.gov. To do so,
go to https://www.regulations.gov, type
USCG-2024—-0018 in the search box and
click “Search.” Next, look for this
document in the Search Results column,
and click on it. Then click on the
Comment option. If your material
cannot be submitted using https://
www.regulations.gov, contact the person
in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

Viewing material in docket. To view
documents mentioned in this proposed
rule as being available in the docket,
find the docket as described in the
previous paragraph, and then select
“Supporting & Related Material” in the
Document Type column. Public
comments will also be placed in our
online docket and can be viewed by
following instructions on the https://
www.regulations.gov Frequently Asked
Questions web page. Also, if you go to
the online docket and sign up for email
alerts, you will be notified when
comments are posted, or a final rule is
published of any posting or updates to
the docket.

We review all comments received, but
we will only post comments that
address the topic of the proposed rule.
We may choose not to post off-topic,
inappropriate, or duplicate comments
that we receive.

Personal information. We accept
anonymous comments. Comments we
post to https://www.regulations.gov will
include any personal information you
have provided. For more about privacy
and submissions in response to this
document, see DHS’s eRulemaking
System of Records notice (85 FR 14226,
March 11, 2020).

List of Subjects in 33 CFR Part 117
Bridges.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
DHS Delegation No. 00170.1. Revision No.
01.3.

m 2.In §117.1093 effective 8 a.m. on
July 22, 2024, through 11:59 p.m. on
November 1, 2025, add paragraph (a)(6)
to read as follows:

§117.1093 Milwaukee, Menomonee, and
Kinnikinnic Rivers, and South Menomonee
and Burnham Canals.

(a) R

(6) The draw of the Cherry Street
Bridge, mile 2.29, over the Milwaukee
River, will, from July 22, 2024, through
October 31, 2024, secure one bridge leaf
in the down position and operate the
other bridge leaf normally for the
passage of vessels. From November 1,
2024, through April 1, 2025, both leaves
will be secured in the down position
and the bridge will not open for the

passage of vessels.
* * * * *

Jonathan Hickey,

Rear Admiral, U.S. Coast Guard, Commander,
Ninth Coast Guard District.

[FR Doc. 2024-07366 Filed 4—5-24; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 721

[EPA-HQ-OPPT-2021-0228; FRL-11762—
01-OCSPP]

RIN 2070-AB27
Significant New Use Rules on Certain
Chemical Substances (21-4.F)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing significant
new use rules (SNURs) under the Toxic
Substances Control Act (TSCA) for
chemical substances that were the
subject of premanufacture notices
(PMNs). The chemical substances
received ‘“‘not likely to present an
unreasonable risk’” determinations
pursuant to TSCA. The SNURs require
persons who intend to manufacture
(defined by statute to include import) or
process any of these chemical
substances for an activity that is
proposed as a significant new use by
this rulemaking to notify EPA at least 90
days before commencing that activity.
The required notification initiates EPA’s
evaluation of the use, under the
conditions of use for that chemical
substance. In addition, the manufacture
or processing for the significant new use
may not commence until EPA has
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conducted a review of the required
notification, made an appropriate
determination regarding that
notification, and taken such actions as
required by that determination.

DATES: Comments must be received on
or before May 8, 2024.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPPT-2021-0228,
through the Federal eRulemaking Portal
at https://www.regulations.gov. Follow
the online instructions for submitting
comments. Do not submit electronically
any information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Additional
instructions on commenting and visiting
the docket, along with more information
about dockets generally, is available at
https://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:

For technical information contact:
William Wysong, New Chemicals
Division (7405M), Office of Pollution
Prevention and Toxics, Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW, Washington, DC 20460-0001;
telephone number: (202) 564—4163;
email address: wysong.william@epa.gov.

For general information contact: The
TSCA-Hotline, ABVI-Goodwill, 422
South Clinton Ave., Rochester, NY
14620; telephone number: (202) 554—
1404; email address: TSCA-Hotline@
epa.gov.

SUPPLEMENTARY INFORMATION:
I. Executive Summary

A. What is the Agency’s authority for
taking this action?

TSCA section 5(a)(2) (15 U.S.C.
2604(a)(2)) authorizes EPA to determine
that a use of a chemical substance is a
“significant new use.” EPA must make
this determination by rule after
considering all relevant factors,
including the factors in TSCA section
5(a)(2) (see also the discussion in Unit
1L).

B. What action is the Agency taking?

EPA is proposing SNURs for chemical
substances that were the subject of
PMNs as discussed in Unit III. These
SNURs, if finalized as proposed, would
require persons who intend to
manufacture or process any of these
chemical substances for an activity that
is designated as a significant new use to
notify EPA at least 90 days before
commencing that activity.

C. Does this action apply to me?

1. General Applicability

This action applies to you if you
manufacture, process, or use the
chemical substances contained in this
proposed rule. The following list of
North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Manufacturers or processors of one
or more subject chemical substances
(NAICS codes 325 and 324110), e.g.,
chemical manufacturing and petroleum
refineries.

2. Applicability to Importers and
Exporters

This action may also apply to certain
entities through pre-existing import
certification and export notification
rules under TSCA (https://
www.epa.gov/tsca-import-export-
requirements).

Chemical importers are subject to the
import provisions in TSCA section 13
(15 U.S.C. 2612), the requirements
promulgated at 19 CFR 12.118 through
12.127; see also 19 CFR 127.28, and the
EPA policy in support of import
certification at 40 CFR part 707, subpart
B. Chemical importers must certify that
the shipment of the chemical substance
complies with all applicable rules and
orders under TSCA, including
regulations issued under TSCA sections
5, 6, 7 and title IV.

Pursuant to 40 CFR 721.20, any
persons who export or intend to export
a chemical substance that is the subject
of this proposed rule on or after May 8,
2024 are subject to the export
notification provisions of TSCA section
12(b) (15 U.S.C. 2611(b)) and must
comply with the export notification
requirements in 40 CFR part 707,
subpart D.

D. What are the incremental economic
impacts of this action?

EPA has evaluated the potential costs
of establishing significant new use
notice (SNUN) reporting requirements
for potential manufacturers (including
importers) and processors of the
chemical substances subject to these
proposed SNURs. This analysis, which
is available in the docket, is briefly
summarized here.

1. Estimated Costs for SNUN
Submissions

If a SNUN is submitted, costs are an
estimated $26,700 per SNUN
submission for large business submitters

and $11,000 for small business
submitters. These estimates include the
cost to prepare and submit the SNUN
(including registration for EPA’s Central
Data Exchange (CDX)), and the payment
of a user fee. Businesses that submit a
SNUN would be subject to either a
$19,020 user fee required by 40 CFR
700.45(c)(2)(ii) and (d), or, if they are a
small business as defined at 13 CFR
121.201, a reduced user fee of $3,300
(40 CFR 700.45(c)(1)(ii) and (d)) per
fiscal year 2022. The costs of
submission for SNUNs will not be
incurred by any company unless a
company decides to pursue a significant
new use as defined in these SNURs.
Additionally, these estimates reflect the
costs and fees as they are known at the
time of this rulemaking.

2. Estimated Costs for Export
Notifications

EPA has also evaluated the potential
costs associated with the export
notification requirements under TSCA
section 12(b) and the implementing
regulations at 40 CFR part 707, subpart
D. For persons exporting a substance
that is the subject of a SNUR, a one-time
notice to EPA must be provided for the
first export or intended export to a
particular country. The total costs of
export notification will vary by
chemical, depending on the number of
required notifications (i.e., the number
of countries to which the chemical is
exported). While EPA is unable to make
any estimate of the likely number of
export notifications for the chemical
substances covered by these SNURs, as
stated in the accompanying economic
analysis, the estimated cost of the export
notification requirement on a per unit
basis is approximately $106.

E. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI

Do not submit CBI to EPA through
email or https://www.regulations.gov. If
you wish to include CBI in your
comment, please follow the applicable
instructions at https://www.epa.gov/
dockets/commenting-epa-dockets#rules
and clearly mark the information that
you claim to be CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR parts 2 and 704.

2. Tips for Preparing Your Comments

When preparing and submitting your
comments, see the commenting tips at
https://www.epa.gov//epa-dockets.

II. Background

This unit provides general
information about SNURs. For


https://www.epa.gov/dockets/commenting-epa-dockets#rules
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additional information about EPA’s new
chemical program go to https://

www.epa.gov/reviewing-new-chemicals-
under-toxic-substances-control-act-tsca.

A. Significant New Use Determination
Factors

TSCA section 5(a)(2) states that EPA’s
determination that a use of a chemical
substance is a significant new use must
be made after consideration of all
relevant factors, including:

¢ The projected volume of
manufacturing and processing of a
chemical substance.

¢ The extent to which a use changes
the type or form of exposure of human
beings or the environment to a chemical
substance.

e The extent to which a use increases
the magnitude and duration of exposure
of human beings or the environment to
a chemical substance.

e The reasonably anticipated manner
and methods of manufacturing,
processing, distribution in commerce,
and disposal of a chemical substance.

In determining what would constitute
a significant new use for the chemical
substances that are the subject of these
SNURs, EPA considered relevant
information about the toxicity of the
chemical substances, and potential
human exposures and environmental
releases that may be associated with the
substances, in the context of the four
bulleted TSCA section 5(a)(2) factors
listed in this unit and discussed in Unit
III.

These proposed SNURs include PMN
substances that received a “not likely to
present an unreasonable risk”
determination in TSCA section
5(a)(3)(c). During its review of these
chemicals, EPA identified certain
conditions of use that are not intended
by the submitters, but reasonably
foreseen to occur. EPA is proposing to
designate those reasonably foreseen
conditions of use as well as certain
other circumstances of use as significant
new uses.

B. Rationale and Objectives of the
SNURs

1. Rationale

Under TSCA, no person may
manufacture a new chemical substance
or manufacture or process a chemical
substance for a significant new use until
EPA makes a determination as described
in TSCA section 5(a) and takes any
required action. The issuance of a SNUR
is not a risk determination itself, only a
notification requirement for “significant
new uses,” so that the Agency has the
opportunity to review the SNUN for the
significant new use and make a TSCA
section 5(a)(3) risk determination.

During review of the PMNs submitted
for the chemical substances that are the
subject of these proposed SNURs and as
further discussed in Unit III., EPA
identified certain other conditions of
use, in addition to those conditions of
use intended by the submitter. EPA has
determined that the chemical under the
conditions of use is not likely to present
an unreasonable risk. However, EPA has
not assessed risks associated with
certain conditions of use. EPA is
proposing to designate these other
circumstances of use as significant new
uses. As a result, those significant new
uses cannot occur without going
through a separate, subsequent EPA
review and determination process
associated with a SNUN.

2. Objectives

EPA is proposing these SNURs
because the Agency wants:

e To be able to complete its review
and determination on each of the PMN
substances, while deferring analysis on
the significant new uses proposed in
these rules unless and until the Agency
receives a SNUN.

¢ To have an opportunity to review
and evaluate data submitted in a SNUN
before the submitter begins
manufacturing or processing a listed
chemical substance for the described
significant new use.

¢ To be obligated to make a
determination under TSCA section
5(a)(3) regarding the use described in
the SNUN, under the conditions of use.
The Agency will either determine under
TSCA section 5(a)(3)(C) that the
significant new use is not likely to
present an unreasonable risk, including
an unreasonable risk to a potentially
exposed or susceptible subpopulation
identified as relevant by the
Administrator under the conditions of
use, or make a determination under
TSCA section 5(a)(3)(A) or (B) and take
the required regulatory action associated
with the determination, before
manufacture or processing for the
significant new use of the chemical
substance can occur.

Issuance of a proposed SNUR for a
chemical substance does not signify that
the chemical substance is listed on the
TSCA Chemical Substance Inventory
(TSCA Inventory). Guidance on how to
determine if a chemical substance is on
the TSCA Inventory is available at
https://www.epa.gov/tsca-inventory.

C. Significant New Uses Claimed as CBI

EPA is proposing to establish certain
significant new uses which have been
claimed as CBI subject to Agency
confidentiality regulations at 40 CFR
part 2 and 40 CFR part 720, subpart E.

Absent a final determination or other
disposition of the confidentiality claim
under 40 CFR part 2 procedures, EPA is
required to keep this information
confidential. EPA promulgated a
procedure to deal with the situation
where a specific significant new use is
CBI, at 40 CFR 721.1725(b)(1) and has
referenced it to apply to other SNURs.

Under these procedures a
manufacturer or processor may request
EPA to determine whether a specific use
would be a significant new use under
the rule. The manufacturer or processor
must show that it has a bona fide intent
to manufacture or process the chemical
substance and must identify the specific
use for which it intends to manufacture
or process the chemical substance. If
EPA concludes that the person has
shown a bona fide intent to manufacture
or process the chemical substance, EPA
will tell the person whether the use
identified in the bona fide submission
would be a significant new use under
the rule. Since most of the chemical
identities of the chemical substances
subject to these SNURs are also CBI,
manufacturers and processors can
combine the bona fide submission
under the procedure in 40 CFR
721.1725(b)(1) with that under 40 CFR
721.11 into a single step.

If EPA determines that the use
identified in the bona fide submission
would not be a significant new use, i.e.,
the use does not meet the criteria
specified in the rule for a significant
new use, that person can manufacture or
process the chemical substance so long
as the significant new use trigger is not
met. In the case of a production volume
trigger, this means that the aggregate
annual production volume does not
exceed that identified in the bona fide
submission to EPA. Because of
confidentiality concerns, EPA does not
typically disclose the actual production
volume that constitutes the use trigger.
Thus, if the person later intends to
exceed that volume, a new bona fide
submission would be necessary to
determine whether that higher volume
would be a significant new use.

D. Applicability of General Provisions

General provisions for SNURs appear
in 40 CFR part 721, subpart A. These
provisions describe persons subject to
SNURs, recordkeeping requirements,
exemptions to reporting requirements,
and applicability of the rule to uses
occurring before the effective date of the
rule. Pursuant to 40 CFR 721.1(c),
persons subject to SNURs must comply
with the same requirements and EPA
regulatory procedures as submitters of
PMNs under TSCA section 5(a)(1)(A). In
particular, these requirements include
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https://www.epa.gov/reviewing-new-chemicals-under-toxic-substances-control-act-tsca
https://www.epa.gov/reviewing-new-chemicals-under-toxic-substances-control-act-tsca
https://www.epa.gov/tsca-inventory

Federal Register/Vol. 89, No. 68/Monday, April 8, 2024 /Proposed Rules

24401

the information submission
requirements of TSCA sections 5(b) and
5(d)(1), the exemptions authorized by
TSCA sections 5(h)(1), 5(h)(2), 5(h)(3),
and 5(h)(5) and the regulations at 40
CFR part 720. In addition, provisions
relating to user fees appear at 40 CFR
part 700.

Once EPA receives a SNUN, EPA
must either determine that the intended
use is not likely to present an
unreasonable risk of injury under the
conditions of use for the chemical
substance or take such regulatory action
as is associated with an alternative
determination under TSCA section 5
before the manufacture (including
import) or processing for the significant
new use can commence. If EPA
determines that the intended use of the
chemical substance is not likely to
present an unreasonable risk, EPA is
required under TSCA section 5(g) to
make public, and submit for publication
in the Federal Register, a statement of
EPA’s findings.

As discussed in Unit I.C.2., persons
who export or intend to export a
chemical substance identified in a
proposed or final SNUR are subject to
the export notification provisions of
TSCA section 12(b), and persons who
import a chemical substance identified
in a final SNUR are subject to the TSCA
section 13 import certification
requirements. See also https://
www.epa.gov/tsca-import-export-
requirements.

E. Applicability of the Proposed SNURs
to Uses Occurring Before the Effective
Date of the Final Rule

To establish a significant new use,
EPA must determine that the use is not
ongoing. The chemical substances
subject to this proposed rule have
undergone premanufacture review. In
cases where EPA has not received a
notice of commencement (NOC) and the
chemical substance has not been added
to the TSCA Inventory, no person may
commence such activities without first
submitting a PMN. Therefore, for
chemical substances for which an NOC
has not been submitted, EPA concludes
that the designated significant new uses
are not ongoing. The identities of many
of the chemical substances subject to
this proposed rule have been claimed as
confidential per 40 CFR 720.85 and the
PMN submitter did not intend to engage
in the other circumstances of use that
are designated as significant new uses
for the chemical substances subject to
the proposed rule. Based on this, the
Agency believes that it is highly
unlikely that any of the significant new
uses described in the regulatory text of
this proposed rule are ongoing.

When the chemical substances
identified in this proposed rule are
added to the TSCA Inventory, EPA
recognizes that, before the rule is
effective, other persons might engage in
a use that has been identified as a
significant new use. Persons who begin
manufacture or processing of the
chemical substances for a significant
new use identified on or after the
designated cutoff date specified in Unit
II.A. would have to cease any such
activity upon the effective date of the
final rule. To resume their activities,
these persons would have to first
comply with all applicable SNUR
notification requirements and EPA
would have to take action under TSCA
section 5 allowing manufacture or
processing to proceed.

F. Important Information About SNUN
Submissions

1. SNUN Submissions

SNUNs must be submitted on EPA
Form No. 7710-25, generated using e-
PMN software, and submitted to the
Agency in accordance with the
procedures set forth in 40 CFR 720.40
and 721.25. E-PMN software is
available electronically at https://
www.epa.gov/reviewing-new-chemicals-
under-toxic-substances-control-act-tsca.

2. Development and Submission of
Information

EPA recognizes that TSCA section 5
does not require development of any
particular new information (e.g.,
generating test data) before submission
of a SNUN. There is an exception: If a
person is required to submit information
for a chemical substance pursuant to a
rule, order or consent agreement under
TSCA section 4, then TSCA section
5(b)(1)(A) requires such information to
be submitted to EPA at the time of
submission of the SNUN.

In the absence of a rule, TSCA order,
or consent agreement under TSCA
section 4 covering the chemical
substance, persons are required only to
submit information in their possession
or control and to describe any other
information known to or reasonably
ascertainable by them (see 40 CFR
720.50). However, upon review of PMNs
and SNUNSs, the Agency has the
authority to require appropriate testing.
Unit IV. lists potentially useful
information for all SNURs listed here.
Descriptions are provided for
informational purposes. The potentially
useful information identified in Unit IV.
will be useful to EPA’s evaluation in the
event that someone submits a SNUN for
the significant new use. Companies who
are considering submitting a SNUN are

encouraged, but not required, to develop
the information on the substance, which
may assist with EPA’s analysis of the
SNUN.

EPA strongly encourages persons,
before performing any testing, to consult
with the Agency pertaining to protocol
selection. Furthermore, pursuant to
TSCA section 4(h), which pertains to
reduction of testing in vertebrate
animals, EPA encourages consultation
with the Agency on the use of
alternative test methods and strategies
(also called New Approach
Methodologies, or NAMs), if available,
to generate the recommended test data.
EPA encourages dialog with Agency
representatives to help determine how
best the submitter can meet both the
data needs and the objective of TSCA
section 4(h). For more information on
alternative test methods and strategies
to reduce vertebrate animal testing, visit
https://www.epa.gov/assessing-and-
managing-chemicals-under-tsca/
alternative-test-methods-and-strategies-
reduce.

The potentially useful information
described in Unit III. may not be the
only means of providing information to
evaluate the chemical substance
associated with the significant new
uses. However, submitting a SNUN
without any test data may increase the
likelihood that EPA will take action
under TSCA sections 5(e) or 5(f). EPA
recommends that potential SNUN
submitters contact EPA early enough so
that they will be able to conduct the
appropriate tests.

SNUN submitters should be aware
that EPA will be better able to evaluate
SNUNSs which provide detailed
information on the following:

e Human exposure and
environmental release that may result
from the significant new use of the
chemical substances.

III. Chemical Substances Subject to
These Proposed SNURs

A. What is the designated cutoff date for
determining whether the new use is
ongoing for these chemical substances?

EPA designates April 8, 2024 as the
cutoff date for determining whether the
new use is ongoing. This designation is
explained in more detail in Unit II.D.

B. What information is provided for
each chemical substance?

For each chemical substance
identified in Unit III.C., EPA provides
the following information:

e PMN number (the proposed CFR
citation assigned in the regulatory text
section of this document).

¢ Chemical name (generic name if the
specific name is claimed as CBI).
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e Chemical Abstracts Service Registry
Number (CASRN) (if assigned for non-
confidential chemical identities).

e Basis for the SNUR.

¢ Potentially useful information.

The regulatory text section of this
document specifies the activities
designated as significant new uses.
Certain new uses, including production
volume limits and other uses designated
in the proposed rules, may be claimed
as CBL.

The chemical substances that are the
subject of these proposed SNURs have
undergone premanufacture review. In
addition to those conditions of use
intended by the submitter, EPA has
identified certain other circumstances of
use. EPA has preliminarily determined
that the chemicals under their
conditions of use are not likely to
present an unreasonable risk. However,
EPA has not assessed risks associated
with the other circumstances of use for
these chemicals. EPA is proposing to
designate these other circumstances of
use as significant new uses. As a result,
those significant new uses cannot occur
without first going through a separate,
subsequent EPA review and
determination process associated with a
SNUN.

C. Which chemical substances are
subject to this proposed rule?

The substances subject to the
proposed rules in this document are as
follows:

PMN Number (Proposed CFR Citation):
P-16—449 (40 CFR 721.11799)

Chemical Name: 2,7-Decadienal,
(2E,7Z)-.

CASBEN: 52711-52-1.

Basis for action: The PMN states that
the use of the PMN substance will be in
cosmetics and as a fragrance for scented
papers, detergents, candles, etc. Based
on estimated physical/chemical
properties of the PMN substance,
submitted test data on the new chemical
substance, comparison to analogous
aldehydes, and comparison to
structurally analogous chemical
substances, EPA has identified concerns
for systemic and developmental effects,
skin sensitization, skin irritation, eye
irritation, severe respiratory tract
irritation, and aquatic toxicity if the
chemical substance is not used
following the limitations noted. The
conditions of use of the PMN substance
as described in the PMN include the
following protective measures:

¢ No processing of the PMN
substance to a concentration of greater
than or equal to 1.0% in the final end
use formulation; and

¢ No release of the PMN substance
resulting in surface water
concentrations that exceed 1 ppb.

The proposed SNUR would designate
as a “‘significant new use” the absence
of these protective measures.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health and environmental
effects of the PMN substance if a
manufacturer or processor is
considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of specific
target organ toxicity, reproductive
toxicity, and aquatic toxicity testing
may be potentially useful to characterize
the health and environmental effects of
the PMN substance.

PMN Number (Proposed CFR Citation):
P-16-512 (40 CFR 721.11800)

Chemical Name: Fatty acid dimers,
polymer with acrylic acid and
pentaerythritol reaction products
(generic).

CASRN: Not available.

Basis for action: The PMN states that
the use of the PMN substance will be as
a component of UV curable printing
inks. Based on estimated physical/
chemical properties of the PMN
substance, test data on a component of
the new chemical substance and a
potential metabolite, and comparison to
structurally analogous chemical
substances, EPA has identified concerns
for skin and eye corrosion, skin and
respiratory tract sensitization, systemic
effects, nasal effects, and reproductive
and developmental toxicity if the
chemical substance is not used
following the limitations noted. The
conditions of use of the PMN substance
as described in the PMN include the
following protective measures:

e Use of the PMN substance only as
a component of UV curable printing
inks; and

o Use of a National Institute for
Occupational Safety and Health
(NIOSH)-certified respirator with an
Assigned Protection Factor (APF) of at
least 50, or 1,000 in spray applications,
where there is a potential for inhalation
exposure.

The proposed SNUR would designate
as a “‘significant new use” the absence
of these protective measures.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health effects of the PMN
substance if a manufacturer or processor
is considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has

determined that the results of eye
damage, reproductive toxicity
(developmental effects), skin
sensitization, and specific target organ
toxicity testing may be potentially
useful to characterize the health effects
of the PMN substance.

PMN Number (Proposed CFR Citation):
P-17-115 (40 CFR 721.11801)

Chemical Name: Aminoalkyl
alkoxysilane (generic).

CASREN: Not available.

Basis for action: The PMN states that
the use of the PMN substance will be as
an adhesion promoter for coating
formulations. Based on the estimated
physical/chemical properties of the
PMN substance and comparison to
analogous chemical substances, EPA has
identified concerns for eye and
respiratory tract irritation,
developmental toxicity, and lung
toxicity if the chemical substance is not
used following the limitations noted.
The condition of use of the PMN
substance as described in the PMN
includes the following protective
measure:

¢ No consumer use of the PMN
substance.

The proposed SNUR would designate
as a “‘significant new use” the absence
of this protective measure.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health effects of the PMN
substance if a manufacturer or processor
is considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of specific
target organ toxicity and reproductive/
developmental toxicity testing may be
potentially useful to characterize the
health effects of the PMN substance.

PMN Number (Proposed CFR Citation):
P-18-36 (40 CFR 721.11802)

Chemical Name: Siloxanes and
Silicones, di-Me, 3-[3-carboxy-2(or 3)-
(octenyl)-1-oxopropoxylpropyl group-
terminated.

CASRN.: 403616—34-2.

Basis for action: The PMN states that
the generic (non-confidential) use of the
PMN substance will be as a water
repellant. Based on estimated physical/
chemical properties of the PMN
substance and comparison to
structurally analogous chemical
substances, EPA has identified concerns
for lung effects, systemic effects, and
skin irritation if the chemical substance
is not used following the limitations
noted. The condition of use of the PMN
substance as described in the PMN
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includes the following protective
measure:

e No manufacturing, processing, or
use of the PMN substance in a manner
that results in inhalation exposure.

The proposed SNUR would designate
as a “‘significant new use” the absence
of this protective measure.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health effects of the PMN
substance if a manufacturer or processor
is considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of specific
target organ toxicity and skin irritation
testing may be potentially useful to
characterize the health effects of the
PMN substance.

PMN Number (Proposed CFR Citation):
P-18-263 (40 CFR 721.11803)

Chemical Name: Mixed alkyl esters-,
polymer with N1-(2-aminoethyl)- 1,2-
ethanediamine, aziridine, N-acetyl
derivs., acetates (salts) (generic).

CASRN: Not available.

Basis for action: The PMN states that
the generic (non-confidential) use of the
PMN substance will be as a solution
additive. Based on estimated physical/
chemical properties of the PMN
substance, comparison to structurally
analogous chemical substances, and
comparison to analogous polycationic
polymers, EPA has identified concerns
for lung effects, irritation to the skin,
eyes, and respiratory tract, and aquatic
toxicity if the new chemical substance
is not used following the limitation
noted. The condition of use of the PMN
substance as described in the PMN
includes the following protective
measure:

e No release of the PMN substance
resulting in surface water
concentrations that exceed 5 ppb.

The proposed SNUR would designate
as a “‘significant new use” the absence
of this protective measure.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health and environmental
effects of the PMN substance if a
manufacturer or processor is
considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of specific
target organ toxicity, pulmonary effects,
and aquatic toxicity testing may be
potentially useful to characterize the
health and environmental effects of the
PMN substance.

PMN Number (Proposed CFR Citation):
P-18-336 (40 CFR 721.11804)

Chemical Name: Propanedioic acid,
2,2-bis(hydroxymethyl)-, 1,3-dihexyl
ester.

CASREN: 2222732—45-6.

Basis for action: The PMN states that
the use of the PMN substance will be as
an intermediate. Based on estimated
physical/chemical properties of the
PMN substance, comparison to
analogous chemical substances, and
comparison to analogous esters, EPA
has identified concerns for systemic
effects, eye irritation, and aquatic
toxicity if the new chemical substance
is not used following the limitations
noted. The condition of use of the PMN
substance as described in the PMN
includes the following protective
measure:

¢ No release of the PMN substance
resulting in surface water
concentrations that exceed 54 ppb.

The proposed SNUR would designate
as a “‘significant new use” the absence
of this protective measure.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health and environmental
effects of the PMN substance if a
manufacturer or processor is
considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of eye
irritation, specific target organ toxicity,
and aquatic toxicity testing may be
potentially useful to characterize the
health and environmental effects of the
PMN substance.

PMN Number (Proposed CFR Citation):
P-18-355 (40 CFR 721.11805)

Chemical Name: Alkanediol,
substituted alkyl, polymer with
carbomonocyle, alkanedioate
substituted carbomonocycle, ester with
substituted alkanoate (generic).

CASRN: Not available.

Basis for action: The PMN states that
the generic (non-confidential) use of the
PMN substance will be as paint. Based
on the estimated physical/chemical
properties of the PMN substance and
comparison to analogous chemical
substances, EPA has identified concerns
for irritation to the skin, eyes, and
respiratory tract, and lung effects if the
chemical substance is not used
following the limitations noted. The
condition of use of the PMN substance
as described in the PMN includes the
following protective measure:

¢ No consumer use of the PMN
substance.

The proposed SNUR would designate
as a “‘significant new use” the absence
of this protective measure.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health effects of the PMN
substance if a manufacturer or processor
is considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of skin
irritation, eye irritation, and pulmonary
effects testing may be potentially useful
to characterize the health effects of the
PMN substance.

PMN Number (Proposed CFR Citation):
P-18-359 (40 CFR 721.11806)

Chemical Name: Ethene, 1-
[difluoro(trifluoromethoxy)methoxy]-
1,2,2-trifluoro-, polymer with 1,1-
difluoroethene.

CASEN: 874290-13-8.

Basis for action: The PMN states that
the generic (non-confidential) use of the
PMN substance will be for molded or
extruded items. Based on estimated
physical/chemical properties of the
PMN substance and comparison to
structurally analogous chemical
substances, EPA has identified concerns
for lung overload, lung waterproofing,
systemic effects, neurotoxicity, and
aquatic toxicity if the chemical
substance is not used following the
limitations noted. The conditions of use
of the PMN substance as described in
the PMN include the following
protective measures:

¢ No manufacturing, processing, or
use of the PMN substance in a manner
that results in inhalation exposure; and

¢ No disposal of the PMN substance
to media other than landfill.

The proposed SNUR would designate
as a “‘significant new use” the absence
of these protective measures.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health and environmental
effects of the PMN substance if a
manufacturer or processor is
considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of specific
target organ toxicity and aquatic toxicity
testing may be potentially useful to
characterize the health and
environmental effects of the PMN
substance.

PMN Number (Proposed CFR Citation):
P-18-369 (40 CFR 721.11807)

Chemical Name: Maleic anhydride—
substituted alkene copolymer (generic).
CASRN: Not available.



24404

Federal Register/Vol. 89, No. 68/Monday, April 8, 2024 /Proposed Rules

Basis for action: The PMN states that
the generic (non-confidential) use of the
PMN substance will be as a processing
aid. Based on estimated physical/
chemical properties of the PMN
substance and comparison to
structurally analogous chemical
substances, EPA has identified concerns
for corrosion to all tissues and aquatic
toxicity if the chemical substance is not
used following the limitations noted.
The condition of use of the PMN
substance as described in the PMN
includes the following protective
measure:

e No manufacturing, processing, or
use of the PMN substance in a manner
that results in inhalation exposure.

The proposed SNUR wouFd designate
as a “‘significant new use” the absence
of this protective measure.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health and environmental
effects of the PMN substance if a
manufacturer or processor is
considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of skin
irritation and aquatic toxicity testing
may be potentially useful to characterize
the health and environmental effects of
the PMN substance.

PMN Number (Proposed CFR Citation):
P-18-382 (40 CFR 721.11808)

Chemical Name: Xanthylium,
bis[dicarboxycyclic]sulfonylamino-
alkylcyclicamino-disulfo-sulfocyclic-,
inner salt, monocationic salt (generic).

CASRN: Not available.

Basis for action: The PMN states that
the generic (non-confidential) use of the
PMN substance will be as a dye for
printing ink. Based on estimated
physical/chemical properties of the
PMN substance, submitted test data on
the new chemical substance,
comparison to structurally analogous
chemical substances, and comparison to
analogous acid dyes and amphoteric
dyes, EPA has identified concerns for
systemic effects and aquatic toxicity if
the chemical substance is not used
following the limitations noted. The
condition of use of the PMN substance
as described in the PMN includes the
following protective measure:

e No manufacturing, processing, or
use of the PMN substance in a manner
that results in inhalation exposure.

The proposed SNUR would designate
as a “significant new use” the absence
of this protective measure.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize

the human health and environmental
effects of the PMN substance if a
manufacturer or processor is
considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of specific
target organ toxicity and aquatic toxicity
may be potentially useful to characterize
the health and environmental effects of
the PMN substance.

PMN Number (Proposed CFR Citation):
P-19-147 (40 CFR 721.11809)

Chemical Name: Alkoxylated butyl
alkyl ester (generic).

CASRN: Not available.

Basis for action: The PMN states that
the generic (non-confidential) use of the
PMN substance will be as a cleaning
additive. Based on estimated physical/
chemical properties of the PMN
substance, submitted test data on the
new chemical substance, comparison to
structurally analogous chemical
substances, and comparison to
analogous esters, EPA has identified
concerns for systemic, reproductive, and
developmental effects, and aquatic
toxicity if the chemical substance is not
used following the limitations noted.
The conditions of use of the PMN
substance as described in the PMN
include the following protective
measures:

e Use of the PMN substance only for
the confidential use described in the
PMN;

e No use of the PMN substance in
formulations at a higher percentage than
the confidential percentage stated in the
PMN; and

¢ No release of the PMN substance
resulting in surface water
concentrations that exceed 16 ppb.

The proposed SNUR would designate
as a “‘significant new use” the absence
of these protective measures.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health and environmental
effects of the PMN substance if a
manufacturer or processor is
considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of specific
target organ toxicity, reproductive/
developmental toxicity, and aquatic
toxicity testing may be potentially
useful to characterize the health and
environmental effects of the PMN
substance.

PMN Number (Proposed CFR Citation):
P-19-162 (40 CFR 721.11810)

Chemical Name: Fatty acid alkyl
amide, (dialkyl) amino alkyl, alkyl
quaternized, salts (generic).

CASRN: Not available.

Basis for action: The PMN states that
the generic (non-confidential) use of the
PMN substance will be as a component
in oil production. Based on estimated
physical/chemical properties of the
PMN substance, comparison to
structurally analogous chemical
substances, and comparison to
analogous cationic surfactants, EPA has
identified concerns for lung effects
(surfactancy), irritation to all tissues,
skin sensitization, neurological,
systemic, reproductive, and
developmental effects, corrosion to skin
and eyes, and aquatic toxicity if the
chemical substance is not used
following the limitations noted. The
conditions of use of the PMN substance
as described in the PMN include the
following protective measures:

¢ No manufacturing, processing, or
use of the PMN substance in a manner
that results in inhalation exposure;

¢ No release of the PMN substance
resulting in freshwater surface water
concentrations that exceed 1 ppb; and

¢ No release of the PMN substance
resulting in marine surface water
concentrations that exceed 17 ppb.

The proposed SNUR would designate
as a “‘significant new use” the absence
of these protective measures.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health and environmental
effects of the PMN substance if a
manufacturer or processor is
considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of specific
target organ toxicity, reproductive
toxicity, skin irritation, skin corrosion,
eye irritation, skin sensitization, and
freshwater aquatic toxicity testing may
be potentially useful to characterize the
health and environmental effects of the
PMN substance.

PMN Number (Proposed CFR Citation):
P-20-11 (40 CFR 721.11811)

Chemical Name:
Tetraoxaspiro[5.5]alkyl-3,9-
diylbis(alkyl-2,1-diyl) bis(2-cyano-3-
(3,4-dimethoxyphenyl)acrylate)
(generic).

CASRN: Not available.

Basis for action: The PMN states that
the generic (non-confidential) use of the
PMN substance will be as a light
stabilizer. Based on estimated physical/
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chemical properties of the PMN
substance, submitted test data on the
new chemical substance, comparison to
analogous esters and vinyl nitriles, and
comparison to structurally analogous
chemical substances, EPA has identified
concerns for neurotoxicity,
developmental effects, and aquatic
toxicity if the chemical substance is not
used following the limitations noted.
The conditions of use of the PMN
substance as described in the PMN
include the following protective
measures:

¢ Use of the PMN substance only for
the confidential use described in the
PMN; and

¢ No exceedance of the confidential
production volume described in the
PMN.

The proposed SNUR would designate
as a “‘significant new use” the absence
of these protective measures.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health and environmental
effects of the PMN substance if a
manufacturer or processor is
considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of
neurotoxicity, reproductive toxicity
(developmental effects for potential
metabolite), and aquatic toxicity testing
may be potentially useful to characterize
the health and environmental effects of
the PMN substance.

PMN Numbers (Proposed CFR
Citations): P-20-48 and P-20—49 (40
CFR 721.11812 and 721.11813)

Chemical Names: Reaction products
of alkyl-terminated alkylaluminoxanes
and
dihalogeno(alkylcyclopentadienyl)
(tetraalkylcyclopentadienyl)transition
metal coordination compound (generic)
(P—20-48) and Reaction products of
alkyl-aluminoxanes and
bis(alkylcyclodialkylene)
dihalogenozirconium (generic) (P—20—
49).

CASREN: Not available.

Basis for action: The PMNss state that
the generic (non-confidential) use of the
PMN substances will be as catalysts.
Based on the estimated physical/
chemical properties of the PMN
substances, comparison to analogous
aluminum and other structurally
analogous chemical substances, EPA has
identified concerns for lung effects, skin
sensitization, acute toxicity,
developmental effects, systemic effects,
neurotoxicity, corrosion to skin, eyes,
and respiratory tract, lung toxicity,
kidney toxicity, and aquatic toxicity if

the new chemical substances are not
used following the limitations noted.
The conditions of use of the PMN
substances as described in the PMNs
include the following protective
measures:

¢ No release of PMN substance P-20—
48 resulting in surface water
concentrations that exceed 6 ppb;

¢ No release of PMN substance P—-20—
49 resulting in surface water
concentrations that exceed 3 ppb; and

¢ No manufacturing, processing, or
use of the PMN substances other than in
an enclosed process.

The proposed SNUR would designate
as a “‘significant new use” the absence
of these protective measures.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health and environmental
effects of the PMN substances if a
manufacturer or processor is
considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of specific
target organ toxicity, skin corrosion,
skin irritation, skin sensitization, eye
damage, and aquatic toxicity testing
may be potentially useful to characterize
the health and environmental effects of
the PMN substances.

PMN Number (Proposed CFR Citation):
P-20-61 (40 CFR 721.11814)

Chemical Name: Formaldehyde,
polymer with alkylphenols, alkyl ether
(generic).

CASRN: Not available.

Basis for action: The PMN states that
the use of the PMN substance will be as
a coating resin crosslinking agent. Based
on estimated physical/chemical
properties of the PMN substance,
comparison to structurally analogous
chemical substances, and comparison to
analogous phenols, EPA has identified
concerns for irritation, sensitization,
reproductive toxicity, and systemic
effects if the new chemical substance is
not used following the limitation noted.
The condition of use of the PMN
substance as described in the PMN
includes the following protective
measure:

¢ No release of the PMN substance
resulting in surface water
concentrations that exceed 330 ppb.

The proposed SNUR would designate
as a “significant new use” the absence
of this protective measure.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health effects of the PMN
substance if a manufacturer or processor
is considering submitting a SNUN for a

significant new use that will be
designated by this SNUR. EPA has
determined that the results of specific
target organ toxicity, reproductive/
developmental toxicity, skin
sensitization, endocrine effects, skin
irritation, and eye damage testing may
be potentially useful to characterize the
health effects of the PMN substance.

PMN Number (Proposed CFR Citation):
P—20-66 (40 CFR 721.11815)

Chemical Name: 2-Propenoic acid, 2-
hydroxyethyl ester, reaction products
with dialkyl hydrogen heterosubstituted
phosphate and dimethyl phosphonate
(generic).

CASRN: Not available.

Basis for action: The PMN states that
the generic (non-confidential) use of the
PMN substance will be as an antiwear
additive for lubricants. Based on
estimated physical/chemical properties
of the PMN substance, submitted test
data on the new chemical substance,
and comparison to structurally
analogous chemical substances, EPA has
identified concerns for skin and eye
irritation, systemic toxicity,
reproductive/developmental toxicity,
and aquatic toxicity if the chemical
substance is not used following the
limitations noted. The conditions of use
of the PMN substance as described in
the PMN include the following
protective measures:

e Use of the PMN substance only for
the confidential use described in the
PMN;

¢ No manufacture or processing of the
PMN substance in consumer products at
a concentration greater than 3% (by
weight); and

¢ No release of the PMN substance
from manufacturing or processing sites
resulting in surface water
concentrations that exceed 6 ppb.

The proposed SNUR would designate
as a “‘significant new use” the absence
of these protective measures.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health and environmental
effects of the PMN substance if a
manufacturer or processor is
considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of specific
target organ toxicity, reproductive/
developmental toxicity, and aquatic
toxicity testing may be potentially
useful to characterize the health and
environmental effects of the PMN
substance.
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PMN Number (Proposed CFR Citation):
P-20-86 (40 CFR 721.11816)

Chemical Name: 2-Oxepanone,
homopolymer, ester with hydroxyalkyl
trioxo heteromonocyclic (3:1) (generic).

CASRN: Not available.

Basis for action: The PMN states that
the generic (non-confidential) use of the
PMN substance will be as a component
of polymers. Based on estimated
physical/chemical properties of the
PMN substance, comparison to
structurally analogous chemical
substances, and comparison to
analogous esters, EPA has identified
concerns for aquatic toxicity if the new
chemical substance is not used
following the limitation noted. The
condition of use of the PMN substance
as described in the PMN includes the
following protective measure:

¢ No release of the PMN substance
resulting in surface water
concentrations that exceed 92 ppb.

The proposed SNUR would designate
as a “‘significant new use” the absence
of this protective measure.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the environmental effects of the PMN
substance if a manufacturer or processor
is considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of aquatic
toxicity testing may be potentially
useful to characterize the environmental
effects of the PMN substance.

PMN Number (Proposed CFR Citation):
P-20-90 (40 CFR 721.11817)

Chemical Name: Poly(oxy-1,2-
ethanediyl), .alpha.-(alkyl-
hydroxyalkyl)-.omega.-hydroxy-,
.omega.-alkyl ethers (generic).

CASRN: Not available.

Basis for action: The PMN states that
the use of the PMN substance will be as
a surfactant for use in dishwashing
detergents. Based on estimated
physical/chemical properties of the
PMN substance, submitted test data on
the new chemical substance,
comparison to structurally analogous
chemical substances, and comparison to
analogous nonionic surfactants, EPA has
identified concerns for lung effects
(surfactancy), irritation to the eyes and
respiratory tract, and aquatic toxicity if
the new chemical substance is not used
following the limitation noted. The
condition of use of the PMN substance
as described in the PMN includes the
following protective measure:

¢ No release of the PMN substance
resulting in surface water
concentrations that exceed 77 ppb.

The proposed SNUR would designate
as a “‘significant new use” the absence
of this protective measure.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health and environmental
effects of the PMN substance if a
manufacturer or processor is
considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of specific
target organ toxicity, pulmonary effects,
and aquatic toxicity testing may be
potentially useful to characterize the
health and environmental effects of the
PMN substance.

PMN Number (Proposed CFR Citation):
P-20-97 (40 CFR 721.11818)

Chemical Name: Butanedioic acid,
monopolyisobutylene derivs, mixed
dihydroxyalkyl and hydroxyalkoxyalkyl
diesters (generic).

CASEN: Not available.

Basis for action: The PMN states that
the use of the PMN substance will be as
an emulsifier for applications in
explosives. Based on estimated
physical/chemical properties of the
PMN substance, comparison to
structurally analogous chemical
substances, and comparison to
analogous esters, EPA has identified
concerns for lung effects (surfactancy),
irritation to the skin, eyes, and
respiratory tract, systemic toxicity,
developmental toxicity, and aquatic
toxicity if the chemical substance is not
used following the limitations noted.
The conditions of use of the PMN
substance as described in the PMN
include the following protective
measures:

e No manufacturing, processing, or
use of the PMN substance in a manner
that results in inhalation exposure to
workers; and

¢ No release of the PMN substance
resulting in surface water
concentrations that exceed 6 ppb.

The proposed SNUR Woulchesignate
as a “‘significant new use” the absence
of these protective measures.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health and environmental
effects of the PMN substance if a
manufacturer or processor is
considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of
metabolism or pharmacokinetics, skin
irritation/corrosion, eye irritation/
corrosion, specific target organ and
aquatic toxicity testing may be

potentially useful to characterize the
health and environmental effects of the
PMN substance.

PMN Number (Proposed CFR Citation):
P-20-99 (40 CFR 721.11819)

Chemical Name: Mixed metal oxide
(generic).

CASREN: Not available.

Basis for action: The PMN states that
the use of the PMN substance will be as
a material used for the production of
lithium ion conductive separators for
rechargeable batteries. Based on the
estimated physical/chemical properties
of the PMN substance and comparison
to analogous chemical substances, EPA
has identified concerns for lung effects
including lung cancer, neurotoxicity,
reproductive and development effects,
and systemic effects if the chemical
substance is not used following the
limitations noted. The condition of use
of the PMN substance as described in
the PMN includes the following
protective measure:

¢ No manufacture of the PMN
substance with greater than 1% of
particles less than 10 microns.

The proposed SNUR would designate
as a “‘significant new use” the absence
of this protective measure.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health effects of the PMN
substance if a manufacturer or processor
is considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of specific
target organ toxicity testing may be
potentially useful to characterize the
health effects of the PMN substance.

PMN Number (Proposed CFR Citation):
P-20-102 (40 CFR 721.11820)

Chemical Name: Coal, brown,
ammoxidized.

CASRN: 2413186-32-8.

Basis for action: The PMN states that
the use of the PMN substance will be as
a fertilizer/soil amendment. Based on
estimated physical/chemical properties
of the PMN substance and comparison
to structurally analogous chemical
substances, EPA has identified concerns
for systemic effects, reproductive/
developmental effects, lung toxicity,
and carcinogenicity if the chemical
substance is not used following the
limitations noted. The conditions of use
of the PMN substance as described in
the PMN include the following
protective measures:

e No domestic manufacture (i.e.,
import only); and

¢ Use of the PMN substance only as
a fertilizer/soil amendment.
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The proposed SNUR would designate
as a “‘significant new use” the absence
of these protective measures.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health effects of the PMN
substance if a manufacturer or processor
is considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of
reproductive/developmental,
carcinogenicity and specific target organ
toxicity testing may be potentially
useful to characterize the health effects
of the PMN substance.

PMN Number (Proposed CFR Citation):
P-20-103 (40 CFR 721.11821)

Chemical Name: Cycloalphatic amine
formate (generic).

CASRN: Not available.

Basis for action: The PMN states that
the generic (non-confidential) use of the
PMN substance will be as an onsite
intermediate for the production of
finished goods. Based on estimated
physical/chemical properties of the
PMN substance, comparison to
structurally analogous chemical
substances, and comparison to
analogous aliphatic amines, EPA has
identified concerns for irritation/
corrosion to the skin, eyes, and
respiratory tract, potential lung and
respiratory tract toxicity, acute toxicity
(mortality), systemic effects,
neurotoxicity, reproductive/
developmental effects and aquatic
toxicity if the chemical substance is not
used following the limitations noted.
The conditions of use of the PMN
substance as described in the PMN
include the following protective
measures:

¢ No manufacturing, processing, or
use of the PMN substance in a manner
that results in inhalation exposure; and

¢ No release of the PMN substance
resulting in surface water
concentrations that exceed 66 ppb.

The proposed SNUR would designate
as a “‘significant new use” the absence
of these protective measures.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health and environmental
effects of the PMN substance if a
manufacturer or processor is
considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of specific
target organ, reproductive/
developmental, and aquatic toxicity
testing may be potentially useful to

characterize the environmental effects of
the PMN substance.

PMN Number (Proposed CFR Citation):
P-20-107 (40 CFR 721.11822)

Chemical Name: Carbimide,
polyalkylenepolyarylene ester, polymer
with 1,2-alkanediol, 2-alkoxyalkyl
methacrylate- and 3-(2-alkoxyalkyl)-2-
heterocycle-blocked (generic).

CASRN: Not available.

Basis for action: The PMN states that
the generic (non-confidential) use of the
PMN substance will be as a crosslinking
polymer. Based on estimated physical/
chemical properties of the PMN
substance, comparison to analogous
acrylates/methacrylates, and
comparison to structurally analogous
chemical substances, EPA has identified
concerns for skin and respiratory
sensitization and skin, eye, and
respiratory tract irritation if the
chemical substance is not used
following the limitations noted. The
conditions of use of the PMN substance
as described in the PMN include the
following protective measures:

e No manufacturing, processing, or
use of the PMN substance in a manner
that results in inhalation exposure; and

¢ No consumer use of the PMN
substance.

The proposed SNUR would designate
as a “‘significant new use” the absence
of these protective measures.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health effects of the PMN
substance if a manufacturer or processor
is considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of skin
irritation, eye irritation/corrosion, and
sensitization testing may be potentially
useful to characterize the health effects
of the PMN substance.

PMN Number (Proposed CFR Citation):
P-20-132 (40 CFR 721.11823)

Chemical Name: 1H-Pyrrole-2,5-
dione, 3-methyl-, 1,1’-C36-alkylenebis.

CASRN: 2414071-06-8.

Basis for action: The PMN states that
the generic (non-confidential) use of the
PMN substance will be as an adhesive
component. Based on estimated
physical/chemical properties of the
PMN substance, comparison to
analogous imides, and comparison to
structurally analogous chemical
substances, EPA has identified concerns
for acute toxicity, liver, and kidney
effects, genotoxicity, skin and
respiratory sensitization, skin and eye
irritation, systemic effects, and
reproductive/developmental effects if

the chemical substance is not used
following the limitations noted. The
conditions of use of the PMN substance
as described in the PMN include the
following protective measures:

¢ No manufacturing, processing, or
use of the PMN substance in a manner
that results in inhalation exposure; and

¢ No consumer use of the PMN
substance.

The proposed SNUR would designate
as a “‘significant new use” the absence
of these protective measures.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health effects of the PMN
substance if a manufacturer or processor
is considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of specific
target organ, reproductive/
developmental, and genetic toxicity
testing may be potentially useful to
characterize the health effects of the
PMN substance.

PMN Number (Proposed CFR Citation):
P-20-136 (40 CFR 721.11824)

Chemical Name: Arylcarboxylic acid,
alkyl ester, polymer with alkanediol,
ester with methyloxirane polymer with
oxirane alkyl ether (generic).

CASRN: Not available.

Basis for action: The PMN states that
the use of the PMN substance will be as
a surface treatment compound for
textiles. Based on estimated physical/
chemical properties of the PMN
substance and comparison to
structurally analogous chemical
substances, EPA has identified concerns
for lung surfactancy, cardiovascular
effects, systemic effects, and
neurotoxicity if the chemical substance
is not used following the limitations
noted. The condition of use of the PMN
substance as described in the PMN
includes the following protective
measure:

¢ No manufacturing or processing of
the PMN substance in a manner that
results in inhalation exposures to
workers.

The proposed SNUR would designate
as a “‘significant new use” the absence
of this protective measure.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health effects of the PMN
substance if a manufacturer or processor
is considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of specific
target organ toxicity, neurotoxicity, and
pulmonary effects testing may be
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potentially useful to characterize the
health effects of the PMN substance.

PMN Number (Proposed CFR Citation):
P-20-143 (40 CFR 721.11825)

Chemical Name:
Cyclohexanemethanamine, 5-amino-
1,3,3-trimethyl-, polymer with a-hydro-
w-hydroxypoly(oxy-1,4-butanediyl), 5-
isocyanato-1-(isocyanatomethyl)-1,3,3-
trimethylcyclohexane and 1,1-
methylenebis[4-isocyanatobenzene].

CASBEN: 2417925-50-7.

Basis for action: The PMN states that
the use of the PMN substance will be as
a binder for thermoplastic coatings and
inks/adhesives. Based on the estimated
physical/chemical properties of the
PMN substance and comparison to
analogous polycationic polymers, EPA
has identified concerns for irritation to
the eyes, skin, and respiratory tract if
the chemical substance is not used
following the limitations noted. The
condition of use of the PMN substance
as described in the PMN includes the
following protective measure:

¢ No consumer use of the PMN
substance.

The proposed SNUR would designate
as a “‘significant new use” the absence
of this protective measure.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health effects of the PMN
substance if a manufacturer or processor
is considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of skin
irritation and eye damage testing may be
potentially useful to characterize the
health effects of the PMN substance.

PMN Number (Proposed CFR Citation):
P-20-146 (40 CFR 721.11826)

Chemical Name: Alkanoic acid, alkyl,
carbopolycyclic alkyl ester (generic).

CASREN: Not available.

Basis for action: The PMN states that
the generic (non-confidential) use of the
PMN substance will be as an insulating
material for electrical parts. Based on
estimated physical/chemical properties
of the PMN substance, comparison to
structurally analogous chemical
substances EPA has identified concerns
for corrosion, skin, eye, respiratory tract
irritation, skin sensitization, and aquatic
toxicity if the chemical substance is not
used following the limitations noted.
The conditions of use of the PMN
substance as described in the PMN
include the following protective
measures:

e No manufacturing, processing, or
use of the PMN substance in a manner

that results in worker inhalation
exposure; and

e No release of the PMN substance
resulting in surface water
concentrations that exceed 13 ppb.

The proposed SNUR would designate
as a “‘significant new use” the absence
of these protective measures.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health and environmental
effects of the PMN substance if a
manufacturer or processor is
considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of skin
sensitization and aquatic toxicity testing
may be potentially useful to characterize
the health and environmental effects of
the PMN substance.

PMN Number (Proposed CFR Citation):
P-20-161 (40 CFR 721.11827)

Chemical Name: Propanedioic acid, 2-
methylene-, 1,3-diethyl ester, polymer
with 1,4-butanediol.

CASRN: 2364431-09-2.

Basis for action: The PMN states that
the use of the PMN substance will be as
a crosslinker additive used in
waterborne emulsions and as a film
former or crosslinker additive used in
coatings and adhesives. Based on the
estimated physical/chemical properties
of the PMN substance, comparison to
analogous chemical substances, and
comparison to analogous acrylates/
methacrylates, EPA has identified
concerns skin, respiratory tract, and eye
irritation, skin sensitization, local
stomach effects, and acute inhalation
toxicity if the chemical substance is not
used following the limitations noted.
The condition of use of the PMN
substance as described in the PMN
includes the following protective
measure:

¢ No consumer use of the PMN
substance.

The proposed SNUR would designate
as a “‘significant new use” the absence
of this protective measure.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health effects of the PMN
substance if a manufacturer or processor
is considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of skin
irritation, sensitization, and eye damage
testing may be potentially useful to
characterize the health effects of the
PMN substance.

PMN Number (Proposed CFR Citation):
P-21-12 (40 CFR 721.11828)

Chemical Name:
Multialkylbicycloalkenyl substituted
propanenitrile (generic).

CASREN: Not available.

Basis for action: The PMN states that
the generic (non-confidential) use of the
PMN substance will be as a fragrance
ingredient. Based on estimated
physical/chemical properties of the
PMN substance, submitted test data on
the new chemical substance,
comparison to analogous neutral
organics, and comparison to structurally
analogous chemical substances, EPA has
identified concerns for eye irritation,
acute toxicity, liver effects, and aquatic
toxicity if the chemical substance is not
used following the limitations noted.
The condition of use of the PMN
substance as described in the PMN
includes the following protective
measure:

¢ No manufacture for any use greater
than 10,000 kilograms per year of the
PMN substance.

The proposed SNUR would designate
as a “‘significant new use” the absence
of this protective measure.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the human health and environmental
effects of the PMN substance if a
manufacturer or processor is
considering submitting a SNUN for a
significant new use that will be
designated by this SNUR. EPA has
determined that the results of acute
toxicity, specific target organ toxicity,
and chronic aquatic toxicity testing may
be potentially useful to characterize the
health and environmental effects of the
PMN substance.

1IV. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive orders can be
found at https://www.epa.gov/laws-
regulations-and-executive-orders.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 14094: Modernizing Regulatory
Review

This action proposes to establish
SNURs for new chemical substances
that were the subject of PMNs. The
Office of Management and Budget
(OMB) has exempted these types of
actions from review under Executive
Order 12866 (58 FR 51735, October 4,
1993), as amended by Executive Order
14094 (88 FR 21879, April 11, 2023).
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B. Paperwork Reduction Act (PRA)

According to the PRA (44 U.S.C. 3501
et seq.), an agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
that requires OMB approval under PRA,
unless it has been approved by OMB
and displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in title 40
of the CFR, after appearing in the
Federal Register, are listed in 40 CFR
part 9, and included on the related
collection instrument or form, if
applicable.

The information collection
requirements related to SNURs have
already been approved by OMB
pursuant to PRA under OMB control
number 2070-0038 (EPA ICR No. 1188).
This action does not impose any burden
requiring additional OMB approval. If
an entity were to submit a SNUN to the
Agency, the annual burden is estimated
to average between 30 and 170 hours
per submission. This burden estimate
includes the time needed to review
instructions, search existing data
sources, gather and maintain the data
needed, and complete, review, and
submit the required SNUN.

EPA always welcomes your feedback
on the burden estimates. Send any
comments about the accuracy of the
burden estimate, and any suggested
methods for improving the collection
instruments or instruction or
minimizing respondent burden,
including through the use of automated
collection techniques.

C. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under the RFA (5 U.S.C. 601 et seq.).
The requirement to submit a SNUN
applies to any person (including small
or large entities) who intends to engage
in any activity described in the final
rule as a “significant new use.” Because
these uses are ‘“new,” based on all
information currently available to EPA,
EPA has concluded that no small or
large entities presently engage in such
activities.

A SNUR requires that any person who
intends to engage in such activity in the
future must first notify EPA by
submitting a SNUN. Although some
small entities may decide to pursue a
significant new use in the future, EPA
cannot presently determine how many,
if any, there may be. However, EPA’s
experience to date is that, in response to
the promulgation of SNURs covering
over 1,000 chemicals, the Agency
receives only a small number of notices

per year. For example, the number of
SNUNSs received was 16 in Federal fiscal
year (FY) FY2018, five in FY2019, seven
in FY2020, and 13 in FY2021, 11 in
FY2022, and 15 in FY2023, and only a
fraction of these submissions were from
small businesses.

In addition, the Agency currently
offers relief to qualifying small
businesses by reducing the SNUN
submission fee from $19,020 to $3,330.
This lower fee reduces the total
reporting and recordkeeping cost of
submitting a SNUN to about $11,164 per
SNUN submission for qualifying small
firms. Therefore, the potential economic
impacts of complying with these
proposed SNURs are not expected to be
significant or adversely impact a
substantial number of small entities. In
a SNUR that published in the Federal
Register of June 2, 1997 (62 FR 29684)
(FRL-5597-1), the Agency presented its
general determination that SNURs are
not expected to have a significant
economic impact on a substantial
number of small entities, which was
provided to the Chief Counsel for
Advocacy of the Small Business
Administration.

D. Unfunded Mandates Reform Act
(UMRA)

Based on EPA’s experience with
proposing and finalizing SNURs, State,
local, and Tribal governments have not
been impacted by these rulemakings,
and EPA does not have any reasons to
believe that any State, local, or Tribal
government will be impacted by this
action. As such, EPA has determined
that this action does not impose any
enforceable duty, contain any unfunded
mandate, or otherwise have any effect
on small governments subject to the
requirements of UMRA sections 202,
203, 204, or 205 (2 U.S.C. 1531-1538 et
seq.).

E. Executive Order 13132: Federalism

This action will not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999), because it is not expected to have
a substantial direct effect on States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
requirements of Executive Order 13132
do not apply to this action.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action will not have Tribal
implications as specified in Executive
Order 13175 (65 FR 67249, November 9,

2000), because it is not expected to have
substantial direct effects on Indian
Tribes, significantly or uniquely affect
the communities of Indian Tribal
governments and does not involve or
impose any requirements that affect
Indian Tribes. Accordingly, the
requirements of Executive Order 13175
do not apply to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

This action is not subject to Executive
Order 13045 (62 FR 19885, April 23,
1997), because it does not concern an
environmental health or safety risk.
Since this action does not concern
human health, EPA’s 2021 Policy on
Children’s Health also does not apply.
Although the establishment of these
SNURs do not address an existing
children’s environmental health
concern because the chemical uses
involved are not ongoing uses, SNURs
require that persons notify EPA at least
90 days before commencing
manufacture (defined by statute to
include import) or processing of any of
these chemical substances for an
activity that is designated as a
significant new use by this rulemaking.
This notification allows EPA to assess
the intended uses to identify potential
risks and take appropriate actions before
the activities commence.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not a “significant
energy action” as defined in Executive
Order 13211 (66 FR 28355, May 22,
2001), because it is not likely to have a
significant adverse effect on the supply,
distribution, or use of energy.

I. National Technology Transfer and
Advancement Act (NTTAA)

This action does not involve any
technical standards subject to NTTAA
section 12(d) (15 U.S.C. 272 note).

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations and Executive
Order 14096: Revitalizing Our Nation’s
Commitment to Environmental Justice
for All

This action does not concern human
health or environmental conditions and
therefore cannot be evaluated with
respect to the potential for
disproportionate impacts on non-white
and low-income populations in
accordance with Executive Order 12898
(59 FR 7629, February 16, 1994) and
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Executive Order 14096 (88 FR 25251,
April 26, 2023). Although this action
does not concern human health or
environmental conditions, the
premanufacture notifications required
by these SNURs allows EPA to assess
the intended uses to identify potential
disproportionate risks and take
appropriate actions before the activities
commence.

List of Subjects in 40 CFR Part 721

Environmental protection, Chemicals,
Hazardous substances, Reporting and
recordkeeping requirements.

Dated: April 1, 2024.
Mary Elissa Reaves,

Director, Office of Pollution Prevention and
Toxics.

Therefore, for the reasons stated in the
preamble, EPA proposes to amend 40
CFR chapter I as follows:

PART 721—SIGNIFICANT NEW USES
OF CHEMICAL SUBSTANCES

m 1. The authority citation for part 721
continues to read as follows:

Authority: 15 U.S.C. 2604, 2607, and
2625(c).
m 2. Add §§721.11799 through
721.11828 to subpart E to read as
follows:

Subpart E—Significant New Uses for
Specific Chemical Substances

§721.11799 2,7-Decadienal, (2E,7Z)-.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
2,7-decadienal, (2E,7Z)- (PMN P-16—
449; CASRN 52711-52-1) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. It is a significant
new use to process the PMN substance
to a concentration of greater than or
equal to 1.0% in the final end use
formulation.

(ii) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4), where N=1.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), (i), and (k) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The
provisions of § 721.185 apply to this
section.

§721.11800 Fatty acid dimers, polymer
with acrylic acid and pentaerythritol
reaction products (generic).

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance generically
identified as fatty acid dimers, polymer
with acrylic acid and pentaerythritol
reaction products (PMN P-16-512) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in
§721.63(a)(4) and (5), and (c). When
determining which persons are
reasonably likely to be exposed as
required for § 721.63(a)(4), engineering
control measures (e.g., enclosure of
confinement of the operation, general
and local ventilation) or administrative
control measures (e.g., workplace
policies and procedures) shall be
considered and implemented to prevent
exposure, where feasible. For purposes
of § 721.63(a)(5), respirators must
provide a National Institute for
Occupational Safety and Health
(NIOSH) assigned protection factor
(APF) of at least 50, or 1,000 when
spray-applied.

(ii) Industrial, commercial, and
consumer activities. It is a significant
new use to use the PMN substance other
than as a component of UV curable
printing inks.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§721.125(a) through (d), and (i) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The
provisions of § 721.185 apply to this
section.

§721.11801 Aminoalkyl alkoxysilane
(generic).
(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance generically
identified as aminoalkyl alkoxysilane
(PMN P-17-115) is subject to reporting
under this section for the significant
new uses described in paragraph (a)(2)
of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(0).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), and (i) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The
provisions of § 721.185 apply to this
section.

§721.11802 Siloxanes and Silicones, di-
Me, 3-[3-carboxy-2(or 3)-(octenyl)-1-
oxopropoxy]propyl group-terminated.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
siloxanes and silicones, di-Me, 3-[3-
carboxy-2(or 3)-(octenyl)-1-
oxopropoxy|propyl group-terminated
(PMN P-18-36; CASRN 403616—34—2)
is subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. It is a significant
new use to manufacture, process, or use
the PMN substance in a manner that
results in inhalation exposure.

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), and (i) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The
provisions of § 721.185 apply to this
section.

§721.11803 Mixed alkyl esters-, polymer
with N1-(2-aminoethyl)- |,2-ethanediamine,
aziridine, N-acetyl derivs., acetates (salts)
(generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance generically
identified as mixed alkyl esters-,
polymer with N1-(2-aminoethyl)- 1,2-
ethanediamine, aziridine, N-acetyl
derivs., acetates (salts) (PMN P-18-263)
is subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4), where N=5.

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), and (k) are
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applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The
provisions of § 721.185 apply to this
section.

§721.11804 Propanedioic acid, 2,2-
bis(hydroxymethyl)-, 1,3-dihexyl ester.

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance identified as
propanedioic acid, 2,2-
bis(hydroxymethyl)-, 1,3-dihexyl ester
(PMN P-18-336; CASRN 2222732—-45—
6) is subject to reporting under this
section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4), where N=54.

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§721.125(a) through (c), and (k) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The
provisions of § 721.185 apply to this
section.

§721.11805 Alkanediol, substituted alkyl,
polymer with carbomonocyle, alkanedioate
substituted carbomonocycle, ester with
substituted alkanoate (generic).

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance generically
identified as alkanediol, substituted
alkyl, polymer with carbomonocyle,
alkanedioate substituted
carbomonocycle, ester with substituted
alkanoate (PMN P-18-355) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(o).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), and (i) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The

provisions of § 721.185 apply to this
section.

§721.11806 Ethene, 1-
[difluoro(trifluoromethoxy)methoxy]-1,2,2-
trifluoro-, polymer with 1,1-difluoroethene.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance generically
identified as Ethene, 1-
[difluoro(trifluoromethoxy)methoxy]-
1,2,2-trifluoro-, polymer with 1,1-
difluoroethene (PMN P-18-359; CASRN
874290-13-8) is subject to reporting
under this section for the significant
new uses described in paragraph (a)(2)
of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. It is a significant
new use to manufacture, process, or use
the PMN substance in a manner that
results in inhalation exposure.

(ii) Disposal. Requirements as
specified in § 721.85(a)(2), (b)(2), and
(c)(2).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), (i), (k), and (j)
are applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The
provisions of § 721.185 apply to this
section.

§721.11807 Maleic anhydride—substituted
alkene copolymer (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance generically
identified as maleic anhydride—
substituted alkene copolymer (PMN P—
18-369) is subject to reporting under
this section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. It is a significant
new use to manufacture, process, or use
the PMN substance in a manner that
results in inhalation exposure.

(i) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§721.125(a) through (c), and (i) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The

provisions of § 721.185 apply to this
section.

§721.11808 Xanthylium,
bis[dicarboxycyclic]sulfonylamino-
alkylcyclicamino-disulfo-sulfocyclic-, inner
salt, monocationic salt (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance generically
identified as xanthylium,
bis[dicarboxycyclic]sulfonylamino-
alkylcyclicamino-disulfo-sulfocyclic-,
inner salt, monocationic salt (PMN P—
18-382) is subject to reporting under
this section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. It is a significant
new use to manufacture, process, or use
the PMN substance in a manner that
results in inhalation exposure.

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), and (i) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The
provisions of § 721.185 apply to this
section.

§721.11809 Alkoxylated butyl alkyl ester
(generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance generically
identified as alkoxylated butyl alkyl
ester (PMN P-19-147) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(j). It is a significant
new use to use the PMN substance in
formulation at a higher percentage than
the confidential percentage stated in the
PMN.

(ii) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4), where N=16.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), (i), and (k) are
applicable to manufacturers and
processors of this substance.
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(2) Limitations or revocation of
certain modification requirements. The
provisions of § 721.185 apply to this
section.

§721.11810 Fatty acid alkyl amide,
(dialkyl) amino alkyl, alkyl quaternized, salts
(generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance generically
identified as fatty acid alkyl amide,
(dialkyl) amino alkyl, alkyl quaternized,
salts (PMN P-19-162) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. It is a significant
new use to manufacture, process, or use
the PMN substance in a manner that
results in inhalation exposure.

(i) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4), where N=1 (freshwater) and N=17
(marine).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), (i), and (k) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The
provisions of § 721.185 apply to this
section.

§721.11811 Tetraoxaspiro[5.5]alkyl-3,9-
diylbis(alkyl-2,1-diyl) bis(2-cyano-3-(3,4-
dimethoxyphenyl)acrylate) (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance generically
identified as tetraoxaspiro[5.5]alkyl-3,9-
diylbis(alkyl-2,1-diyl) bis(2-cyano-3-
(3,4-dimethoxyphenyl)acrylate) (PMN
P-20-11) is subject to reporting under
this section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(j). It is a significant
new use to exceed the confidential
production volume stated in the PMN.

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), and (i) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The
provisions of § 721.185 apply to this
section.

§721.11812 Reaction products of alkyl-
terminated alkylaluminoxanes and
dihalogeno (alkylcyclopentadienyl)
(tetraalkylcyclopentadienyl) transition metal
coordination compound (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance generically
identified as reaction products of alkyl-
terminated alkylaluminoxanes and
dihalogeno (alkylcyclopentadienyl)
(tetraalkylcyclopentadienyl) transition
metal coordination compound (generic)
(PMN P-20-48) is subject to reporting
under this section for the significant
new uses described in paragraph (a)(2)
of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(a), (b), and (c).

(ii) Releases to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4), where N=6.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§721.125(a) through (c), (i), and (k) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The
provisions of § 721.185 apply to this
section.

§721.11813 Reaction products of alkyl-
aluminoxanes and bis(alkylcyclodialkylene)
dihalogenozirconium (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance generically
identified as reaction products of alkyl-
aluminoxanes and
bis(alkylcyclodialkylene)
dihalogenozirconium (generic) (PMN P—
20-49) is subject to reporting under this
section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(a), (b), and (c).

(ii) Releases to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4), where N=3.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in

§ 721.125(a) through (c), (i), and (k) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The
provisions of § 721.185 apply to this
section.

§721.11814 Formaldehyde, polymer with
alkylphenols, alkyl ether (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance generically
identified as formaldehyde, polymer
with alkylphenols, alkyl ether (PMN P—
20-61) is subject to reporting under this
section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4), where N=330.

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), and (k) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The
provisions of § 721.185 apply to this
section.

§721.11815 2-Propenoic acid, 2-
hydroxyethyl ester, reaction products with
dialkyl hydrogen heterosubstituted
phosphate and dimethyl phosphonate
(generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance generically
identified as 2-propenoic acid, 2-
hydroxyethyl ester, reaction products
with dialkyl hydrogen heterosubstituted
phosphate and dimethyl phosphonate
(PMN P-20-66) is subject to reporting
under this section for the significant
new uses described in paragraph (a)(2)
of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(j). It is a significant
new use to manufacture or process the
PMN substance in consumer products at
a concentration greater than 3% (by
weight).

(ii) Release to water. Requirements as
specified in § 721.90(a)(4) and (b)(4),
where N=6.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).
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(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), (i), and (k) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The
provisions of § 721.185 apply to this
section.

§721.11816 2-Oxepanone, homopolymer,
ester with hydroxyalkyl trioxo
heteromonocyclic (3:1) (generic).

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance generically
identified as 2-oxepanone,
homopolymer, ester with hydroxyalkyl
trioxo heteromonocyclic (3:1) (PMN P-
20-86) is subject to reporting under this
section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4), where N=92.

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), and (k) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The
provisions of § 721.185 apply to this
section.

§721.11817 Poly(oxy-1,2-ethanediyl),
.alpha.- (alkyl-hydroxyalkyl)- .omega.-
hydroxy-, .omega.-alkyl ethers (generic).

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance generically
identified as poly(oxy-1,2-ethanediyl),
.alpha.- (alkyl-hydroxyalkyl)- .omega.-
hydroxy-, .omega.-alkyl ethers (PMN P-
20-90) is subject to reporting under this
section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4), where N=77.

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), and (k) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The
provisions of § 721.185 apply to this
section.

§721.11818 Butanedioic acid,
monopolyisobutylene derivs., mixed
dihydroxyalkyl and hydroxyalkoxyalkyl
diesters (generic).

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance generically
identified as alkyl oil, polymer with
butanedioic acid, monopolyisobutylene
derivs., mixed dihydroxyalkyl and
hydroxyalkoxyalkyl diesters (PMN P—
20-97) is subject to reporting under this
section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. It is a significant
new use to manufacture, process, or use
the PMN substance in a manner that
results in inhalation exposure to
workers.

(ii) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4), where N=6.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§721.125(a) through (c), (i), and (k) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The
provisions of § 721.185 apply to this
section.

§721.11819 Mixed metal oxide (generic).
(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance generically
identified as a mixed metal oxide (PMN
P—20-99) is subject to reporting under
this section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. It is a significant
new use to manufacture the PMN
substance with greater than 1% of
particles less than 10 microns.

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§721.125(a) through (c), and (i) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The
provisions of § 721.185 apply to this
section.

§721.11820 Coal, brown, ammoxidized.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
coal, brown, ammoxidized (PMN P-20—
102; CASRN 2413186-32-8) is subject
to reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(f). It is a significant
new use to use the PMN substance other
than as a fertilizer/soil amendment.

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§721.125(a) through (c), and (i) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The
provisions of § 721.185 apply to this
section.

§721.11821
(generic).

Cycloalphatic amine formate

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance generically
identified as cycloalphatic amine
formate (PMN P-20-103) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. It is a significant
new use to manufacture, process, or use
the PMN substance in a manner that
results in inhalation exposure.

(ii) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4), where N=66.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), (i), and (k) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The
provisions of § 721.185 apply to this
section.
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§721.11822 Carbimide,
polyalkylenepolyarylene ester, polymer with
1,2-alkanediol, 2-alkoxyalkyl methacrylate-
and 3-(2-alkoxyalkyl)-2-heterocycle-blocked
(generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance generically
identified as carbimide,
polyalkylenepolyarylene ester, polymer
with 1,2-alkanediol, 2-alkoxyalkyl
methacrylate- and 3-(2-alkoxyalkyl)-2-
heterocycle-blocked (PMN P-20-107) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(0). It is a
significant new use to manufacture,
process, or use the PMN substance in a
manner that results in inhalation
exposure.

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), and (i) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The
provisions of § 721.185 apply to this
section.

§721.11823 1H-Pyrrole-2,5-dione, 3-
methyl-, 1,1’-C36-alkylenebis-.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
1H-pyrrole-2,5-dione, 3-methyl-, 1,1’-
C36-alkylenebis- (PMN P-20-132;
CASRN 2414071-06-8) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(0). It is a
significant new use to manufacture,
process, or use the PMN substance in a
manner that results in inhalation
exposure.

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), and (i) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The

provisions of § 721.185 apply to this
section.

§721.11824 Arylcarboxylic acid, alkyl
ester, polymer with alkanediol, ester with
methyloxirane polymer with oxirane alkyl
ether (generic).

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance generically
identified as arylcarboxylic acid, alkyl
ester, polymer with alkanediol, ester
with methyloxirane polymer with
oxirane alkyl ether (PMN P-20-136) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. It is a significant
new use to manufacture or process the
PMN substance in a manner that results
in inhalation exposures to workers.

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§721.125(a) through (c), and (i) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The
provisions of § 721.185 apply to this
section.

§721.11825 Cyclohexanemethanamine, 5-
amino-1,3,3-trimethyl-, polymer with a-
hydro-w-hydroxypoly(oxy-1,4-butanediyl),
5- isocyanato-1-(isocyanatomethyl)-1,3,3-
trimethylcyclohexane and 1,1-
methylenebis[4-isocyanatobenzene].

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance identified as
cyclohexanemethanamine, 5-amino-
1,3,3-trimethyl-, polymer with a-hydro-
w-hydroxypoly(oxy-1,4-butanediyl), 5-
isocyanato-1-(isocyanatomethyl)-1,3,3-
trimethylcyclohexane and 1,1-
methylenebis[4-isocyanatobenzene]
(PMN P-20-143; CASRN 2417925-50—
7) is subject to reporting under this
section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(0).

(i) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§721.125(a) through (c), and (i) are

applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The
provisions of § 721.185 apply to this
section.

§721.11826 Alkanoic acid, alkyl,
carbopolycyclic alkyl ester (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance generically
identified as alkanoic acid, alkyl,
carbopolycyclic alkyl ester (PMN P-20-
146) is subject to reporting under this
section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. It is a significant
new use to manufacture, process, or use
the PMN substance in a manner that
results in worker inhalation exposure.

(ii) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4), where N=13.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), (i), and (k) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The
provisions of § 721.185 apply to this
section.

§721.11827 Propanedioic acid, 2-
methylene-, 1,3-diethyl ester, polymer with
1,4-butanediol.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
propanedioic acid, 2-methylene-, 1,3-
diethyl ester, polymer with 1,4-
butanediol (PMN P-20-161; CASRN
2364431-09-2) is subject to reporting
under this section for the significant
new uses described in paragraph (a)(2)
of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(0).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), and (i) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The
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provisions of § 721.185 apply to this
section.

§721.11828 Multialkylbicycloalkenyl
substituted propanenitrile (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance generically
identified as multialkylbicycloalkenyl
substituted propanenitrile (PMN P-21—
12) is subject to reporting under this
section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. It is a significant
new use to manufacture more than
10,000 kilograms per year for any use.

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), and (i) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain modification requirements. The
provisions of § 721.185 apply to this
section.

[FR Doc. 2024—07262 Filed 4-5-24; 8:45 am)]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 61
[Docket ID FEMA-2024-0004]
RIN 1660-AB06

National Flood Insurance Program:
Standard Flood Insurance Policy,
Homeowner Flood Form; Extension of
Comment Period

AGENCY: Federal Emergency
Management Agency, Department of
Homeland Security.

ACTION: Notice of proposed rulemaking;
extension of comment period.

SUMMARY: The Federal Emergency
Management Agency (FEMA) is
extending the public comment period
for its notice of proposed rulemaking
published February 6, 2024. The
proposed rule would revise the
Standard Flood Insurance Policy by
adding a new Homeowner Flood Form
and five accompanying endorsements.
The new Homeowner Flood Form

would replace the Dwelling Form as a
source of coverage for homeowners of
one-to-four family residences. Together,
the new Homeowner Flood Form and
endorsements would more closely align
with property and casualty homeowners
insurance and provide increased
options and coverage in a more user-
friendly and comprehensible format.
DATES: Written comments on the notice
of proposed rulemaking published at 89
FR 8282 (Feb. 6, 2024) may be
submitted until 11:59 p.m. Eastern Time
(ET) on Friday, May 31, 2024.
ADDRESSES: You may submit comments,
identified by Docket ID FEMA—-2024—
0004, via the Federal eRulemaking
Portal: http://www.regulations.gov.
Follow the instructions for submitting
comments.

FOR FURTHER INFORMATION CONTACT:
Kelly Bronowicz, Product and Policy
Development Division Director, Federal
Insurance Directorate, Resilience, (202)
646—2559, FEMA-NFIP-Federal-
Insurance-Policy@fema.dhs.gov.
SUPPLEMENTARY INFORMATION: On
February 6, 2024, FEMA published a
notice of proposed rulemaking that
would revise the Standard Flood
Insurance Policy (SFIP) by adding a new
Homeowner Flood Form and five
accompanying endorsements. This new
form would replace the Dwelling Form
as a source of coverage for homeowners
of one-to-four family residences and
would more closely align with property
and casualty homeowners insurance, as
well as provide increased options and
coverage in a more user-friendly and
comprehensible format.! FEMA has not
substantively updated its flood
insurance products—the Dwelling
Form, the General Property Form, and
the Residential Condominium Building
Association Policy (RCBAP)—since
2000. While these products have
performed ably over two decades of
service, they are overdue for revision.
FEMA seeks to update the SFIP to better
serve a growing percentage of the public
looking for ways to manage their risk
through insurance. Consistent with the
National Flood Insurance Act (NFIA) of
1968, FEMA must provide by regulation
the general terms and conditions of
insurability for properties eligible for
flood insurance coverage. 42 U.S.C.
4013(a). The proposed new Homeowner
Flood Form would update the general
terms and conditions of insurability
under the NFIP while also modifying
the existing regulations and policy to
make the program more effective and

189 FR 8282. Commenters may reference the
notice of proposed rulemaking for a more fulsome
description of proposed changes.

less burdensome for homeowner
policyholders. Overall, FEMA aims to
improve the homeowner policyholder
experience with the NFIP through the
proposed Homeowner Flood Form by
simplifying coverage terms, reducing
complexity, and resolving key
challenges faced by homeowner
policyholders.

Authority: 42 U.S.C. 4001 et seq.; 6 U.S.C.
101 et seq.

Deanne Criswell,

Administrator, Federal Emergency
Management Agency.

[FR Doc. 2024—07388 Filed 4-5-24; 8:45 am]
BILLING CODE 9111-52-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R4-ES—-2023-0220;
FXES1111090FEDR-245-FF09E21000]

RIN 1018-BG92

Endangered and Threatened Wildlife
and Plants; Threatened Species Status
for Coal Darter With Section 4(d) Rule

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of
comment period.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), are reopening
the comment period on our December
21, 2023, proposed rule to list the coal
darter (Percina brevicauda), a benthic
freshwater fish native to the Mobile
River Basin in Alabama, as a threatened
species under the Endangered Species
Act of 1973, as amended (Act). We are
reopening the proposed rule’s comment
period for 30 days to give all interested
parties an additional opportunity to
comment on the proposed rule.
Comments previously submitted will be
fully considered in our final
determination and do not need to be
resubmitted.

DATES: The comment period on the
proposed rule published on December
21, 2023, at 88 FR 88338, is reopened.
We will accept comments received or
postmarked on or before May 8, 2024.
Comments submitted using the Federal
eRulemaking Portal (see ADDRESSES,
below) must be received by 11:59 p.m.
eastern time on the closing date.
ADDRESSES: You may submit comments
by one of the following methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: https://
www.regulations.gov. In the Search box,


mailto:FEMA-NFIP-Federal-Insurance-Policy@fema.dhs.gov
mailto:FEMA-NFIP-Federal-Insurance-Policy@fema.dhs.gov
https://www.regulations.gov
https://www.regulations.gov
http://www.regulations.gov
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enter FWS—-R4-ES—-2023-0220, which is
the docket number for the December 21,
2023, proposed rule and this document.
Then click on the Search button. On the
resulting page, in the Search panel on
the left side of the screen, under the
Document Type heading, click on the
Proposed Rule box to locate the correct
document. You may submit a comment
by clicking on “Comment.”

(2) By hard copy: Submit by U.S. mail
to: Public Comments Processing, Attn:
FWS-R4-ES-2023-0220, U.S. Fish and
Wildlife Service, MS: PRB/3W, 5275
Leesburg Pike, Falls Church, VA 22041-
3803.

We request that you send comments
only by the methods described above.
We will post all comments on https://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see Public
Comments, below, for more
information).

FOR FURTHER INFORMATION CONTACT:
William Pearson, Field Supervisor, U.S.
Fish and Wildlife Service, Alabama
Ecological Services Field Office, 1208
Main Street, Daphne, AL 36526;
telephone 251-441-5181. Individuals in
the United States who are deaf,
deafblind, hard of hearing, or have a
speech disability may dial 711 (TTY,
TDD, or TeleBraille) to access
telecommunications relay services.
Individuals outside the United States
should use the relay services offered
within their country to make
international calls to the point-of-
contact in the United States. Please see
Docket No. FWS-R4-ES-2023-0220 on
https://www.regulations.gov for a
document that summarizes the
December 21, 2023, proposed rule.
SUPPLEMENTARY INFORMATION:

Background

On December 21, 2023, we published
a proposed rule (88 FR 88338) to list the
coal darter as a threatened species under
the Act (16 U.S.C. 1531 et seq.). The
proposed rule opened a 60-day
comment period, ending February 20,
2024. Between February 2, and February
16, 2024, we received several requests to
extend the public comment period that
could not be accommodated before the
comment period ended. With this
document, we reopen the public
comment period for an additional 30
days, as specified above in DATES. For a
description of previous Federal actions
concerning the coal darter and
information on the types of comments
that would be helpful to us in making
a final determination on our proposal,
please refer to the December 21, 2023,
proposed rule (88 FR 88338).

Public Comments

We will accept written comments and
information during the reopened
comment period on our December 21,
2023, proposed rule to list the coal
darter. We will consider information
and recommendations from all
interested parties. We intend that any
final action resulting from the proposed
rule will be based on the best scientific
and commercial data available and will
be as accurate and as effective as
possible. Our final determination will
take into consideration all comments
and any additional information we
receive during both comment periods on
the proposed rule.

Because we will consider all
comments and information we receive
during both open comment periods, our
final determination may differ from our
December 21, 2023, proposed rule (88
FR 88338). Based on the new
information we receive (and, if relevant,
any comments on that new
information), we may conclude that the
coal darter is endangered instead of
threatened, or we may conclude that the
species does not warrant listing as either
an endangered species or a threatened
species. In addition, we may change the
parameters of the prohibitions or the
exceptions to those prohibitions in the
proposed rule issued under section 4(d)
of the Act if we conclude it is
appropriate in light of comments and
new information received. For example,
we may expand the prohibitions to
include prohibiting take resulting from
additional activities if we conclude that
those additional activities are not
compatible with the conservation of the
species. Conversely, we may establish
additional exceptions to the
prohibitions in the final rule if we
conclude that the activities would
facilitate or are compatible with the
conservation and recovery of the
species. In our final rule, we will clearly
explain our rationale and the basis for
our final decision, including why we
made changes, if any, that differ from
the December 21, 2023, proposed rule.

If you already submitted comments or
information on the December 21, 2023,
proposed rule, please do not resubmit
them. Any such comments are
incorporated as part of the public record
of the rulemaking proceeding, and we
will fully consider them in the
preparation of our final determination.

Comments should be as specific as
possible. Please include sufficient
information with your submission (such
as scientific journal articles or other
publications) to allow us to verify any
scientific or commercial information
you assert. Please note that submissions

merely stating support for, or opposition
to, the action under consideration
without providing supporting
information, although noted, will not be
considered in making a determination,
as section 4(b)(1)(A) of the Act directs
that determinations as to whether any
species is an endangered species or a
threatened species must be made
“solely on the basis of the best scientific
and commercial data available.”

We request that you send comments
only by the methods described in
ADDRESSES. If you submit information
via https://www.regulations.gov, your
entire submission—including your
personal identifying information—will
be posted on the website. If your
submission is made via a hardcopy that
includes personal identifying
information, you may request at the top
of your document that we withhold this
information from public review.
However, we cannot guarantee that we
will be able to do so. We will post all
hardcopy submissions on https://
www.regulations.gov. Comments and
materials we receive, as well as
supporting documentation we used in
preparing the proposed rule, will be
available for public inspection on
https://www.regulations.gov at FWS—
R4-ES-2023-0220.

Authors

The primary authors of this document
are the staff members of the Fish and
Wildlife Service’s Species Assessment

Team and the Alabama Ecological
Services Field Office.

Authority

The Endangered Species Act of 1973,
as amended (16 U.S.C. 1531 et seq.), is
the authority for this action.

Martha Williams,

Director, U.S. Fish and Wildlife Service.
[FR Doc. 2024—-07331 Filed 4-5—24; 8:45 am]
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ACTION: Proposed rule; request for
comments.

SUMMARY: This proposed rule would
update the Atlantic highly migratory
species (HMS) regulations regarding the
sea turtle safe handling and release
requirements and equipment in the
HMS pelagic and bottom longline
fisheries. These proposed updates are
based on two technical memoranda
published by NMFS’ Southeast
Fisheries Science Center (SEFSC) in
order to replace some of the more
technical terms with those that are more
commonly used, add more detail to
make the regulations more
understandable, and add additional
tools or options for fishermen to use to
safely handle and release sea turtles. In
addition, this proposed rule would
simplify the regulations by removing
redundancies, making minor changes in
formatting, and revising wording to
clarify responsibility of implementation.
DATES: Written comments must be
received by May 8, 2024.

ADDRESSES: A plain language summary
of this proposed rule is available at
https://www.regulations.gov/docket/
NOAA-NMFS-2024-0046. You may
submit comments on this document,
identified by NOAA-NMFS-2024-0046,
by electronic submission. Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
https://www.regulations.gov and enter
NOAA-NMFS-2024-0046 in the search
box. Click on the “Comment” icon,
complete the required fields, and enter
or attach your comments.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on https://www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to
remain anonymous).

Documents related to HMS fisheries
management, such as the 2006
Consolidated Atlantic HMS Fishery
Management Plan (2006 Consolidated
HMS FMP) and its amendments, and the
referenced technical memoranda, are
available from the HMS Management
Division website at https://
www.fisheries.noaa.gov/resource/
outreach-materials/atlantic-highly-
migratory-species-safe-handling-release-

and. These documents are also available
upon request from the HMS
Management Division by phone at 301—
427-8503.

FOR FURTHER INFORMATION CONTACT:
Becky Curtis, becky.curtis@noaa.gov, or
Steve Durkee, steve.durkee@noaa.gov;
301-427-8503.

SUPPLEMENTARY INFORMATION: Atlantic
HMS fisheries are managed under the
2006 Consolidated HMS FMP and its
amendments, pursuant to the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act; 16 U.S.C. 1801
et seq.) and consistent with the Atlantic
Tunas Convention Act (ATCA; 16 U.S.C.
971 et seq.). HMS implementing
regulations are at 50 CFR part 635. The
sea turtle handling and release
requirements and equipment are located

at §635.21(b), (c), and (d).
Background

The original safe handling and release
gear requirements were implemented in
an interim final rule on March 30, 2001
(66 FR 17370). New sea turtle bycatch
and bycatch mortality mitigation
measures for all Atlantic vessels that
have pelagic longline gear on board
were published in a final rule on July 6,
2004 (69 FR 40734). Two technical
memoranda (TM) were published by the
Southeast Fisheries Science Center
(SEFSC) in 2019: NMFS-SEFSC TM735:
“Careful Release Protocols for Sea
Turtle Release with Minimal Injury,”
and NMFS-SEFSC TM738: “Design
Standards and Equipment for Careful
Release of Sea Turtles Caught in Hook-
and-Line Fisheries.” The SEFSC
developed these memoranda based
upon field-testing of equipment, user
feedback, feedback from observers, and
product design updates resulting from
experiments and observations
subsequent to experiments in the
Northeast Distant (NED) statistical
reporting area that informed the 2004
regulations. NMFS believes that it
would be helpful to revise the existing
regulations in light of the 2019 technical
memoranda. Based on those
memoranda, this proposed rule would
modify the regulations at 50 CFR
635.21(c) by: (1) adding additional
options for tools and procedures for
fishermen to use to safely handle and
release sea turtles; (2) replacing some of
the more technical terms with those that
are more commonly used; (3) adding
more detail to make the regulations
more understandable; and (4)
simplifying the regulations by removing
redundancies.

Under the proposed rule, fishermen
would be able to continue using

existing, approved sea turtle bycatch
mitigation equipment. The proposed
rule would also provide alternative tools
or approaches for safe handling and
release of sea turtles. For example,
§635.21(c)(5)(1)(E) currently requires
that a dipnet meeting minimum design
standards be carried on board pelagic
longline vessels. Proposed
§635.21(c)(5)(i)(E) provides that either
the dipnet or a collapsible hoop net or
turtle hoists can be used to meet the
regulatory requirement and provides
specifications for these devices. As
another example, § 635.21(c)(5)(i)(L)(1)
currently describes how fishermen can
use a block of hard wood to keep a
turtle’s mouth open and provide an
example of a wire shoe brush with the
wires removed as something fishermen
could use. Proposed
§635.21(c)(5)(1)(L)(1) explains that the
block of wood could be a wooden
hammer handle (without the head
attached) as long as the wood does not
splinter under pressure. Similarly,
§635.21(c)(5)(1)(L)(5) currently require
using a hank of braided nylon rope to
gag open a sea turtle’s mouth. This rule
would remove the requirement that the
hank of rope be nylon and instead only
requires the rope to be soft and braided.

To clarify the relevant regulations,
NMFS would replace or add
descriptions for some of the technical
terms throughout § 635.21(c). For
example, at § 635.21(c)(5)(i)(B), the
regulations currently use the words
“ingested” and ‘‘barb”’ in regard to
hooks. This proposed rule would
replace those words with “internal”” and
“point.” NMFS believes this change
would make the regulations more
understandable and explain the intent
more clearly. Specifically, the current
paragraph is titled “Long-handled
dehooker for ingested hooks.” The
proposed modification would revise the
title to be “Long-handled dehooker for
internal hooks.” Similarly, further in the
paragraph, the regulations state “. .
The design must shield the barb of the
hook and prevent it from re-engaging
during the removal process . . .” (50
CFR 635.21(c)(5)(i)(B)). With the change,
that same sentence would read . . .
The design must shield the point of the
hook and prevent it from re-engaging
during the removal process . . .”

At §635.21(c)(5)(1)(H), the headlng of
“external hooks” would be replaced
with “Short-handled dehooker for
external hooks” to fully describe what is
referred to in that section. Similarly, at
§635.21(c)(5)(1)(K), the regulations
describe how line cutters must be used
to remove fishing line. This proposed
rule would clarify that fishing line
includes netting and entangling line.
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This proposed rule would simplify
the regulations by removing
redundancies. For example, paragraphs
§635.21(c)(2)(iv)(C) through (G) refer to
and repeat many of the requirements
that are in paragraph (c)(5). This rule
would remove redundant language and
instead refers directly to paragraph
(c)(5). This rule would make minor
changes to create consistency between
paragraph headings by formatting
paragraph headings to be italicized.
Lastly, this rule would modify some
instances of the word “operator” to the
phrase “owner and operator” to clarify
the responsibility of implementation.

This proposed rule would amend a
number of regulations at 50 CFR part
635.21 paragraphs (b), (c), and (d)
regarding sea turtle safe handling and
release requirements for HMS pelagic
longline and bottom longline fisheries
according to the technical memoranda.
In summary, as described above,
fishermen would be able to continue
using existing, approved sea turtle
bycatch mitigation equipment. This
proposed rule replaces some of the more
technical terms with those that are more
commonly used, adds more detail to
make the regulations more
understandable, and adds additional
tools or options for fishermen to use to
safely handle and release sea turtles.
This proposed rule would also simplify
the regulations by removing
redundancies, making minor changes in
formatting, and revising wording to
clarify responsibility of implementation.

The needed regulatory changes are
minor, and existing requirements would
remain substantively unchanged. All
previously authorized tools and gear
removal protocols are still approved for
use.

Request for Comments

NMEFS is requesting comments on this
proposed rule which may be submitted
via https://www.regulations.gov. NMFS
solicits comments on this action by May
8, 2024 (see DATES and ADDRESSES).

Classification

Pursuant to section 304(g) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator has determined
that this proposed rule is consistent
with the 2006 Consolidated HMS FMP
and its amendments, other provisions of
the Magnuson-Stevens Act, ATCA, and
other applicable law, subject to further
consideration after public comment.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

The Chief Council for Regulation of
the Department of Commerce certified
to the Chief Council for Advocacy of the

Small Business Administration that this
proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities.
NMEF'S established a small business size
standard of $11 million in annual gross
receipts for all businesses in the
commercial fishing industry (North
American Industry Classification
System 11411) for Regulatory Flexibility
Act (RFA) compliance purposes. NMFS
considers all HMS permit holders to be
small entities because they had average
annual receipts of less than their
respective sector’s standard of $11
million and $14 million. Regarding
those entities that would be directly
affected by the proposed measures, the
average revenue for the entire Atlantic
shark commercial fishery from 2017
through 2021 is $2,579,228, which is
well below the NMFS small business
size standard for commercial fishing
businesses of $11 million. The average
annual revenue per active pelagic
longline vessel is estimated to be
$222,000, also well below the small
business size standard. While the entire
pelagic longline fishery (approximately
82 active vessels) produced an
estimated $18.2 million in revenue in
2020, no single pelagic longline vessel
has exceeded $11 million in revenue in
recent years. Additionally, HMS bottom
longline commercial fishing vessels
typically earn less revenue than pelagic
longline vessels and, thus, would also
be considered small entities.

Under this proposed rule, all
previously-authorized tools and gear
removal protocols would remain
approved for use. The proposed rule
merely provides other options for
complying with sea turtle safe handling
and release requirements. Fishermen do
not need to change existing gear or
practices. If they opted to do so, the
costs of some new equipment would be
the same or similar to what is currently
required and in use. In some cases, the
costs of new equipment may be more
than what is currently in use (e.g., turtle
hoist versus dipnet), but fishermen have
the option of continuing to use the
previously approved equipment. Thus,
the affected entities would not
experience any negative, direct
economic impacts as a result of this
rule. Accordingly, no initial regulatory
flexibility analysis is required, and none
has been prepared. NMFS invites
comment from the public on the
information in this certification and the
determination that the impact on
entities affected by the proposed rule
will not be significant.

This proposed rule contains no
information collection requirements

under the Paperwork Reduction Act of
1995.

List of Subjects in 50 CFR Part 635

Fisheries, Fishing, Fishing vessels,
Foreign relations, Imports, Penalties