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By Mr. SPERRY : Petition of citizens of New Haven, Conn.,
against conditions in the Kongo Free State—to the Committee on
Foreign Affairs.

Also, petition of New Haven Typographical Union, No. 47, for
the copyright bill with an. amendment—to the Committee on
Patents.

Also, petition of the Connecticut Editorial Association, against
increase of second-class postal rates—to the Committee on the
Post-Office and Post-Roeads.

Algo, petition of Lumber Dealers' Association of Connecticut,
for forest reserves in the White Mountains—to the Committee
on Agriculture,

Also, petition of Elm City Division, No. 317, Order of Railway
Conductors, for the sixteen-hour bill—to the Committee on In-
terstate and Foreign Commerce.

By Mr. TAWNEY: Paper to accompany Dbill for relief of
Milton Selby—to the Committee on Invalid Pensions.

SENATE.

Tuespay, February 12, 1907.

The Chaplain, Rev. Epwarp E. Hare, delivered the following
prayer :

Let us now praise famous men, leaders of the people by their
counsels, and by their understanding men of learning for the
people. J

Without such no city shall be inhabited. His memorial shall
not depart and his name shall live from generation to genera-
tion.

Nations shall declare his wisdom and the congregations shall
shoto forth his praise.

Let us pray. Be pleased to consecrate to-day to us, Father,
its memories, its lessons, its sacrifices for man and for Thee.
Not in vain that he lived for us, not in vain that he died for
us if we can follow in his footsteps, if we can carry out his
purpose, if we are willing to live and die for our country—with
charity toward all, with malice to none. Show us each and all
how we can bear our brothers’ burdens. Show us how to for-
get ourselves and to live for others, how State can help State
and nation ean help nation, that this may be Thy world, one
world of the living God, alive with Thy life and strong with
Thy strength.

Father, we turn back to the memory of such a life as this,
and not backward only. We look forward for this country,
that it may be that happy nation whose God is in the Lord;
that the children of this country may know what it is that they
have a country to live in, and that for that country they may be
willing to live and die. We ask it in Christ Jesus.

Our Father who art in heaven; hallowed by Thy name. Thy
kingdom come. Thy will be done on earth as it is done in
heaven. Give us this day our daily bread, and forgive us our
trespasses as we forgive those who trespass against us. Lead
us not into temptation, but deliver us from evil. For Thine is
the kingdom, and the power, and the glory forever and ever.
Amen.

The Secretary proceeded to read the Journal of yesterday's
proceedings, when, on request of Mr. GALLINGER, and by unani-
mous consent, the farther reading was dispensed with.

The VICE-PRESIDENT. The Journal stands approved.

RULES ARD REGULATIONS OF DEPARTMENT OF AGRICULTURE.

The VICE-PRESIDENT laid before the Senate a eommuni-
cation from the Secretary of Agriculture, transmitting, in re-
“sponse to a resolution of the 1st instant, a copy of all the rules
and regulations governing the Department of Agriculture in its
varions branches; which, with the accompanying papers, was
ordered to lie on the table.

RATLROAD STATISTICS.

The VICE-PRESIDENT laid before the Senate a communi-
cation from the Interstate Commerce Commission, transmitting,
in response to a resolution of the Sth instant, various original
papers, documents, and figures prepared by BMessrs. Hanks and
Harriman, referred to in the answer of the Interstate Com-
merce Commission, as shown in Senate Document No. 285, Fifty-
ninth Congress, second session. :

Mr. CULBERSON. If the communication is not lengthy, I
would be glad to have it read.

The communication was read, as follows:

INTERSTATE COMMERCE COMMISSION,
Washington, February 11, 1907.
To the President of the Senate.

GIn: The Interstate Commerce Commission has the honor to submlt
the following response to the resolution of the Senate adopted Feb-
\ronary 8, 1 » Which directs the Commission :

“Wo send to the Benate coples of the *varlous papers, documents,

and figures' which were prepared by Messrs. Hanks and Harriman,
and which are referred to in the answer of the Interstate Commerce
Commission to Senate resolution shown in Senate Document No. 2835,
this session.”

The material above referred to is deseribed by the following list of
exhibits, which was made out by Mr. Harriman at the time the papers
in guestion were turned over to the Commission :

Exhibit 1. General balance gheet. Standard arranged according to
gross earnings per mile.

Exliibit 2. General balance sheet.
one system.

Exhibit 3. Leased roads.

Exhibit 4. Finanelal classification general balanee sheet.

Treating all rallroads as put in

o Exhibit 5. Alphabetical list of operating railways. General informa-
on.

Exhibit 6. Classification of kind of railroad.

Exhibit 7. Tentative scheme for permanent numbering of railroads.

Exhiblt 8. List of operating railroads arranged according to gross
earnings per mile,

Exhibit 9. List of narrow-gauge roads.

Exhibit 10. Card index. List of operating roads arranged according
to gross earnings from operations per mile for the year 1906.

Exhibit 11. 1905 operating roads arranged alphabetically.

Exhibit 12. Card index. fst of time-card information.

Exhibit 13. Card index. List of time-card information.

Exhibit 14. Card index. List of time-card information.

Exhibit 15. Summary of the correspondence relative to switching and
terminal companies.

Exhibit 16. Time tables recelved by result of correspondence,

Exhibit 17. Letter file. Replies of switching and terminal companies.

Exhibit 18. Letter file. Reply to time-card circular,

Exhibits 19 and 20. Alphabetical card index of railroads from varl-

us Sources.

Exhibit 21. Maps. DLoeation of switching and terminal companies as
disclosed by ecorrespondence.

Exhibit 22. Card index. Terminal and switching companies.

In order that the Senate may be promptly furnished with the in-
formation called for by the resolution the origimal papers, documents,
and figures turned over to the Commission Messrs, Hanks and Harrl-
man are herewith transmitted, as it would be Impossible with our
resent clerical force to prepare coples during the present session of

'on s
Agl of which is respectfully submitted.
MarTiN A. Kxarp, Chairman.

Mr. CULBERSON. I move the communieation and exhibits

o

_be referred to the Committee on Interstate Commerce,

The motion was agreed to.

REPORT OF NATIONAL ACADEMY OF SCIENCES.

The VICE-PRESIDENT laid before the Senate the annual re-
port of the National Academy of Sciences for the year 1006;
which was ordered to be printed.

COMMITTEE SERVICE.

Mr. LoNse was, on his own motion, excused from further
service upon the Committee on Indian Affairs.

Mr. HALKE submitted the following resolution; which was
considered by unanimous consent, and agreed to:

Resolved, That Mr. SMIrTH be appointed to fill the vacancy in the
chairnmnshi{) of the Committee on the Examination and Disposition
of Documents.

Mr. HALE submitted the following resolution; which was
considered by unanimous consent, and agreed to:

Resolved, That Mr. HoPKINS be appointed to fill the vacancy in the
Committee on Enrolled Bills,

Mr. HALE submitted the following resolution; which was
considered by unanimous consent, and agreed to:

Resolved, That Mr. BEVERIDGE be appointed to fill the vacancy in
the Committee on the Examination an Isposition of Documents.

Mr. HALE submitted the following resolution; which was
congidered by unanimous consent, and agreed to:

Resolved, That Mr. CurTiS be appointed to fill the vacancy in the
Committee on Indian Affairs.

Mr. HALE submitted the following resolution; which was
considered by unanimous consent, and agreed to:

Resolved, That Mr. FurroN be appointed to flll the vacancy in the
Committes on Military Affairs, 00 . i

MESSAGE FROM THE HOUSE.

A message from the House of Representatives, by Mr. W. J.
Browxing, its Chief Clerk, announced that the House had
passed the following bills:

8. 3608. An act to authorize the Washington, Spa Spring and
Gretta Railroad Company, of Prince George County, to extend
its street railway into the District of Columbia ; and

8.8065. An act to provide for the transfer to the State of
South Carolina of certain school funds for the use of free schools
in the parishes of St. Helena and St. Luke, in said State.

The message also announced that the House had passed the
éotlm;}ing bills; in which it requested the concurrence of the

enate :

H. R. 20067. An act to remove dirt, gravel, sand, and other ob-
structions from the paved sidewalks and alleys in the District
of Columbia, and for other purposes;

H. R. 21934. An act to provide for reports and registration of
all cases of tuberculosis in the District of Columbia, for free
examination of sputum in suspected cases, and for preventing
the spread of tuberculosis in said District;
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H. R. 23576. An act to provide for the extension of New IHamp-
shire avenue, in the District of Columbia, and for other pur-
poses ;

H. R. 24284, An act for the opening of Warren and Forty-
sixth streets NW., in the District of Columbia ;

H. I&. 24875. An act authorizing the extension of Forty-fifth
street NW.;

H. R. 24930. An aect prohibiting the distribution of circulars

and certain other advertising matter on private property within
the Distriet of Columbia, and for other purposes;
- H. R. 25475. An act to amend an act entitled *An act to regu-
late the practice of pharmacy and the sale of poisons in the Dis-
trict of Columbia, and for other purposes,” approved May T,
1906 ; and

H. R. 25482, An act to amend section 878 of the Code of Law
for the Distriet of Columbia.

ENROLLED BILLS SIGNED.

The message further announced that the Speaker of the
House had signed the following enrolled bills; and they were
thereupon signed by the Vice-President:

8. 6833. An act granting an increase of pension to Bettie May
Yose;

H. R. 8685. An act for the relief of Charles E. Danner & Co.;

H. R. 24109. An aect to authorize the Norfolk and Western
Railway Company to construct sundry bridges across the Tug
Fork of the Big Sandy River; and

H. R. 25123. An act providing for the construction of a bridge
across the Mississippi River. =

PETITIONS AND MEMORIALS.

The VICE-PRESIDENT presented a memorial of the Study
Class of the Abraham Lincoln Center, of Chicago, Ill., remon-
strating against any appropriation being made for the proposed
military display at the Jamestown Exposition; which was re-
ferred to the Select Committee on Industrial Expositions.

He also presented a memorial of the Commercial Club of
Lafayette, Ind., remonstrating against the enactment of legisla-
tion curtailing the mail service ; which was referred to the Com-
mittee on Post-Offices and Post-Roads,

Mr. FRYE presented a memorial of the War Veterans and
Sons’ Association, remonstrating against the enactment of leg-
islation abolishing the pension agencies throughout the country ;
which was referred to the Committee on Pensions.

He also presented petitions of sundry citizens of Searsmont,
South Durham, Island Falls, and Parkman, all in the State of
Maine, praying for the enactment of legislation to regulate the
interstate transportation of intoxieating liguors; which were
referred to the Committee on the Judiciary.

Mr. HANSBROUGH presented a petition of sundry citizens
of Stillwell, N. Dak. and a petition of sundry citizens of
North Dakota, praying for the adoption of certain amendments
to the present denatured-alcohol bill; which were referred to
the Committee on Finance. :

He also presented a petition of sundry citizens of Pembina,
N. Dak., praying for the enactment of legislation to regulate
the interstate transportation of intoxicating liquors; which was
referred to the Committee on the Judiciary.

Mr. CULLOM. I present resolutions adopted by a conven-
tion of the National Association of Postmasters, held in St.
Louis, Mo., October 3, 4, 5, 1906. The resolutions are not very
long, and as they set forth the reason for the reclassification
and greater compensation of post-office clerks, I ask that they
be printed in the Recorp, and referred to the Committee on
Post-Offices and Post-Roads.

There being no objection, the resolutions were referred to the
Committee on ‘Post-Offices and Post-Roads, and ordered to be
printed in the Recorp, as follows:

Resolutions Indorsing reclassification and greater compensation for

post-office c]erks.—AduFted by convention of the National Associa-
tion of I'ostmasters, held in 8t. Louis, Mo., October 3, 4, and 5, 1906.
Whereas the subject of a new classifieation of post-office clerks and
an inecrease of pay for them having been carefully and fuléy consid-
ered by the convention of first-class postmasters, held in St. Louls,
Mo., October 3, 4, 5, 1906, and it being established beyond a question
that because of the era of great prosperity and great demand in all
walks of life for competent and intelligent men In every branch of
service, trade, or traffic, wages for skilled labor having increased ma-
terially, the cost of living in all the cities where large post-offices are
maintained also greatly increased; and
Whereas the records of the PPost-Office Department show no increase
in some clerks’ salaries for many years st, and now show an aston-
ishing and alarming number of resignations of these Government em-
ployees during the past year or two, greatly In excess of any previous
years, giving ample proof that in order to obtain good, efficient, and
competent clerks in the service that some better inducement must be
held out to them in the matter of pay and classification, otherwise the
postal service will be still further seriously cr{?pled. to the great dam-
age of the business interests of this country: Now, therefore, be it
Resolved, That it Is the sense of this convention that a committee of
nine postmasters of the first class be appointed by the president of this

association, who, by and with the consent of the President of the
United States and the Postmaster-General, will appear before the Con-
gressional Committee on Post-Offices and Post-Roads, as soon as prac-
tieable, and present to said committee our most urgent request that
for the good of the service they take immediate necessary action of a
ﬁlia:smcatlon and a material increase in salaries of post-office clerks:

Further resolved, That in order that this committee shall be prepared
to ;iroper[y present the gquestion to the said Congressional Committee
on Post-Offices and Post-Roads, it is hereby requested that every first-
class postmaster in the United States immediately prepare a statement
giving number of geparations from the service In thelr respective st-
offices and the reason for same during the East fiseal year, .!'uli;'o 1,
1905, to June 30, 1906, and forward same to t
mittee as soon as possible,

1, Addie Vester, secretary of the National Association of Postmasters,
do hereby certify that the above and forezoing is a true and correct
copy from the records of the above and foregoing resolution, and in
witness whereof I have hereunto set my hand as said secrctary at the
city of St. Louis, Mo., this 5th day of October, 1906.

ADDIE VESTER, Secretary.

Mr. PLATT presented a memorial of the American Musical
Copyright League, of New York City, N. Y., remonstrating
against the passage of the so-called * Kittredge copyright bill; ”
which was ordered to lie on the table.

He also presented a petition of the congregation of the First
Presbyterian Church of Lyons, N. Y., praying for the enact-
ment of legislation to regulate the employment of child labor;
which was ordered to lie on the table.

He also presented a petition of the Clearing House Associa-
tion of Cleveland, Ohio, praying for the adoption of certain
amendments to the present national banking law ; which was re-
ferred to the Committee on Finance,

He also presented a memorial of the county board of direct-
ors of the Ancient Order of Hibernians of Erie County, N. Y.,
remonstrating against the enactment of legislation to further re-
strict immigration; which was referred to the Committee on
Tmmigration.

He also presented a petition of the United Master Butchers’
Association, of Troy, N. Y., praying for the enactment of legis-
lation requiring meat markets in the District of Columbia to be
closed on Sunday; which was referred to the Committee on the
Distriet of Columbia.

He also presented a petition of the congregation of the Bap-
tist Church of Fredonia, N. Y., and a petition of sundry eciti-
zens of Rush, N. Y., praying for the enactment of legislation to
regulate the interstate transportation of intoxicating liquors;
which were referred to the Committee on the Judiciary. i

He also presented petitions of sundry business firms of James-
town, Newburgh, and Falconer, all in the State of New York,
praying for the adoption of certain amendments to the present
denatured-alecohol law; which were referred to the Committee
on Finance.

Mr. DEPEW presented petitions of sundry citizens of Elli-
cottville, Pleasantville, Porter, Hermon, Groton, Burke, Ceres,
Rose, Millville, Bridgeport, New York, Port Byron, and North-
ville, all in the State of New York, praying for the enactment
of legislation to regulate the interstate transportation of intoxi-
cating liquors; which were referred to the Committee on the
Judiciary. o

Mr. McCUMBER presented a petition of sundry citizens of
Pembina, N. Dak., praying for the enactment of legislation to
regulate the interstate transportation of intoxicating liquors;
which was referred to the Committee on the Judiciary.

Mr. HEMENWAY presented a petition of the Spiegel Furni-
ture Company, of Shelbyville, Ind., praying for the adoption of
certain amendments to the present denatured-alcohol bill ; which
was referred to the Committee on Finance.

He also presented the petition of George H. Caldwell, of In-

e chairman of this com-

diana, praying for the enactment of legislation for the relief -

of Joseph V. Cunningham and other officers of the Philippine
volunteers ; which was referred to the Committee on Claims,

Mr. CRANE presented a petition of the National Board of
Trade, of Washington, D. C., praying for the ratification of
international reciprocity treaties; which was referred to the
Committee on Foreign Relations.

He also presented a petition of the National Board of Trade,
of Washington, D. C., praying for the enactment of legislation
providing for an elastic national currency; which was referred
to the Committee on Finance. .

Mr. GAMBLE. 1 present a joint resolution of the legislature
of South Dakota, which I ask may be printed in the IRecorp,
and referred to the Committee on Interstate Commerce.

The memorial was referred to the Committee on Interstate
Commerece, and ordered to be printed in the Recorp, as follows:

STATE oF SoUTH DARKOTA, DEPARTMENT OF STATE, 3
SECRETARY'S OFFICE.
UXITED STATES OF AMERICA, STATE oF SoUTH DAKOTA.

1, D. D. Wipf, secretary of state of Bouth Dakota, and kecper of the
great seal thereof, do hereby certify that the attached Instrument of
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writing is a true and correct copy of senate jJoint resolution No. 12, as
passed by the tenth legislative assembly of the Btate of South Dakota,
now in session, and of the whole thereof, and has been compared with
the original now on file in this office.

In testimony whereof I have hereunto set my hand and affixed the
great seal of the State of South Dakota, done at the city of Pierre
this 8th day of February, 1907,
[SEAL.] D. D. Wirr

P
Secretary of State.
A JOINT RESOLUTION.

Whereas there was reported in the House of Representatives of the
United States (8. 5133) upon Januar,? 11, 1907, an act passed by the
Benate of the United Btates entitled “An act to promote the safety of
employees and travelers upon railroads by limiting the hours of sery-
ice of employees thereon ;" and

Whereas the Interests of travelers upon rallroads of the TUnited
Btates and of the employees thereon demand the speedy enactment
into law of this measure: Therefore, be it

Resolved by the senate and house of representatives of the State of
South Dakota, That the R:J}resematlves in Congress from the State
of Bouth Dakota be requested to use their votes and influence to secure
an immediate favorable report upon and the passage of said act (8.
5133) entitled “An act to promote the safety of employees and travel-
ers upgg jrtallroads by limiting the hours of service of employees there-
on;”

Further resolved, That one coﬁy of this resolution be sent to the
Speaker of the House of Representatives of the United States, one copy
to the chairman of the Committee on Interstate and Foreign Commerce
of said House, and to each Member of Congress from the State of South

Dakota.
[Indorsed.]

A joint resolution requesting the Representatives In Congress from
the Btate of Bouth Dakota to use their votes and influence to secure
an immediate favorable report upon and passage of an act (8. 5133)
entitled “An act to promote the safety of employees and travelers upon
rallroads by limiting the hours of service of emimlogees thereon.”

M. J. CHANEY,
Bpeaker of the House.

Attest :
JAMES W. CoNE,
Chief Olerk.
HowArp G. SHOBER,
President of the Senate.
Attest : .

L. M. S1moNs,
Secretary of the Senate.

I hereby certify that the within resolution originated in the senate
and was known in the senate files as * 8. J. resolution No. 12."
L. M. SimoxNs, Secretary.

BTATE OF B0UTH DAKOTA, OFFICE OF THE SECRETARY OF BTATE, 88

Filed February 8, 1907, at 3.15 o'clock p. m.

D. D. WirF,
Beeretary of Rtate.

Mr. STONE presented petitions of sundry citizens of Green
City and Caruthersville, in the State of Missouri, praying for the
enactment of legislation to regulate the employment of child
labor ; which were ordered to lie on the table.

He also presented a petition of sundry citizens of Caruthers-
ville, Mo., praying for the enactment of legislation to regulate
the interstate transportation of intoxicating liquors; which was
referred to the Committee on the Judiciary.

He also presented a petition of the Affilinted Business AMen's
Associations of St. Louis Mo., praying for the enactment of leg-
islation providing increased appropriations for the improve-
ment of the Mississippl River from St. Louis to Cairo; which
was referred to the Committee on Commerce.

He also presented petitions of sundry citizens of Joplin and
Webb City, in the State of Missouri, remonstrating against the
enactment of legislation requiring certain places of business in
the District of Columbia to be closed on Sunday; which were
referred to the Committee on the District of Columbia.

He also presented a memorial of the Kansas City Section,
Council of Jewish Women, of Kansas City, and of Kansas City
Lodge, Independent Order of B'nai B'rith, of Kansas City, in the
State of Missouri, remonstrating against the adoption of certain
amendments to the immigration law; which were referred to
the Committee on Immigration. .

He also presented a petition of sundry citizens of Caruthers-
ville, Mo., praying for the enactment of legislation to regulate
the manufacture and sale of patent and proprietary medicines;
which was referred to the Committee on Manufactures.

He also presented a petition of 8t. Louis Typographical Union,
No. 8, of St. Louis, Mo., praying for the enactment of legislation
to amend and consolidate the acts respecting copyrights; which
was ordered to lie on the fable. :

Mr. GALLINGER presented a petition of Branch No. 4,
National League of Navy-yard Workmen, of Portsmouth, N. H.,
praying for the passage of the so-called anti-injunction and half-
holiday bills; which was referred to the Committee on the
Judiciary. ;

He also presented a petition of the New Century Club, of
Philadelphia, Pa., praying that an appropriation be made for
a sclentific investigation into the industrial condition of woman
and child workers in the United States; which was ordered to
lie on the table. :

He also presented a petition of the National Board of Trade

of Washington, D. C., praying for the enactment of legislation
to regulate the issue of receipts for warehoused produce and
merchandise ; which was referred to the Committee on Finance.

Mr. ALLISON presented memorials of sundry citizens of
Sioux Rapids, Taylor County, Montgomery County, Clarke
County, Buchanan County, Marshall County, Scott County,
Prairie City, Mills County, Lee County, Story City, Sheldon,
Osceola County, Pottawattamie County, Comanche, Atalissa,
Atlantie, Millersburg, O'Brien County, Clinton County, Adel,
Davis County, Storm Lake, and Davis City, all in the State of
Iowa, remonstrating against the enactment of legisiation re-
quiring certain places of business in the District of Columbia to
be closed on Sunday ; which were referred to the Committee on
the District of Columbia. '

He also presented petitions of sundry citizens of Drakeville,
Dubuque, Smyrna, Bristow, Danville, Marshalltown, and Louisa
County, all in the State of Iowa, praying for the enactment of
legislation to regulate the interstate transportation of intoxi-
cating liquors; which were referred to the Committee on the
Judiciary.

He also presented a petition of the National Association of
Retail Druggists, of Chicago, Ill., praying for a legal con-
struction of the present antitrust laws; which was referred to-
the Committee on the Judiciary. . :

He also presented the petition of Rev. J. H. Benedict, of Towa
City, Iowa, praying for the enactment of legislation to prohibit
the sale of intoxicating liquors in all Government buildings,
grounds, and ships, and also for the enactment of legislation to
regulate the interstate transportation of intoxicating liguors;
which was referred to the Committee on Public Buildings and
Grounds.

e also presented a memorial of the Corn Belt Meat Pro-
ducers' Association, of Des Moines, Iowa, remonstrating against
the repeal of the present meat-inspection law; which was or-
dered to lie on the table.

He also presented a petition of the Negro Republican Club of
Polk County, Iowa, praying for an investigation into the dis-
missal of three companies of the Twenty-fifth Infantry; which
was referred to the Committee on Military Affairs.

He also presented a petition of the Iowa State Retall Mer-
chants’ Association, of Des Moines, Iowa, praying for the enact-'
ment of legislation to repeal the present bankruptey law ; which
was referred to the Committee on the Judiciary. -

He also presented a petition of the Farmers’ Grain Dealers’
Association, of Fort Dodge, Iowa, praying for the enaciment
of legislation providing for a national reciprocal demurrage
law penalizing railroads for neglecting to perform their duty as
common carriers of freight; which was referred to the Com-
mittee on Interstate Commerce.

Mr. NELSON presented a petition of sundry citizens of Wat-
son, Minn., praying for the adoption of certain amendments to
the present denatured-alcohol law ; which was referred to the -
Committee on Finance.

He also presénted a petition of sundry citizens of Stillwater,
Minn., praying for the ratification of international arbitration
treaties ; which was referred to the Committee on Foreign Rela-
tions.

Mr. PILES presented a petition of sundry citizens of Wash-
ington, praying for the enactment of legislation to regulate the
interstate transportation of intoxicating liguors; which was
referred to the Committee on the Judiciary.

Mr. OVERMAN presented sundry papers to accompany the
bill (8. 8224) granting an increase of pension to Charles Gunter ;
which were referred to the Committee on Pensions.

He also presented sundry papers to accompany the bill (8.
8227) granting an increase of pension to John H. Johnson;
which were referred to the Committee on Pensions.

Mr. PENROSE presented a memorial of the National Board
of Trade of Washington, D. (., remonstrating against the own-
ership of railways by the United States Government; which
was referred to the Committee on Railroads. .

He also presented a petition of the National Board of Trade
of Washington, D. C., praying for the passage of the so-called
“ Southern Appalachian and White Mountain Forest Reserve
bill; * which was ordered to lie on the table.

He also presented a petition of the National Board of Trade
of Washington, D. C., praying for the enactment of legislation
to confer upon the administrative branch of the Government
additional authority in arranging treaties with foreign nations;
which was referred to the Committee on Foreign Relations.

He algo presented a petition of the National Board of Trade
of Washington, D, C., praying for the enactment of legislation
providing for a reduction of letter postage to 1 cent per ounce;
which was referred to the Committee on Post-Oflices and Iost-
Roads.
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for the improvement of the rivers, harbors, and waterways of
the country; which was referred to the Committee on Com-

merce. d

Mr. DANIEL presented memorials of sundry business firms of
Richmond and Danville and of the Board of Trade of Rich-
mond, all in the State of Virginia, remonsfrating against the
passage of the so-called “ free leaf-tobacco bill;"” which were
referred to the Committee on Finance,

Mr. HOPKINS presented a petition of the Trades and Labor
Assembly of Quincy, Ill, praying for the enactment of legisla-
tion to regulate the employment of child labor; which was or-
dered to lie on the table. :

He also presented a memorial of sundry citizens of Gales-
burg, Ill., remonstrating against the enactment of legislation
requiring certain places of business in the District of Columbia
to be closed on Sunday; which was referred to the Committee
on the District of Columbia.

He also presented a memorial of the Will County Farmers'
Institute, of Joliet, Ill., remonstrating against the passage of
the so-called “ ship-subsidy bill; " which was ordered to lie on
the table.

He also presented a petition of the Will County Farmers'
Institute, of Joliet, Ill., praying that an appropriation be made
for the construction of a deep waterway from the Great Lakes
to the Gulf of Mexico; which was referred to the Committee
on Commerce,

He also presented a petition of the Woman’s Christian Tem-
perance Union of Elgin, Ill, praying for the enactment of legis-
lation to regulate the interstate transportation of intoxicating
liquors ; which was referred to the Committee on the Judiciary.

Mr, BLACKBURN presented a petition of sundry citizens of
Columbus, Ky., praying for the enactment of legislation to
regulate the interstate transportation of intoxicating liguors;
which was referred to the Committee on the Judiciary.

BAMANA BAY COMPANY.

Mr. McCUMBER. I present a petition of the Samana Bay
Company, of Santo Domingo, relative to their claim against the
Government of the Dominican Republic. I move that the peti-
tion be printed as a document and referred to the Committee on
Foreign Relations.

The motion was agreed to.

REPORTS OF COMMITTEES.

Mr. McCUMBER, from the Committee on Pensions, to whom
was referred the bill (8. 6277) granting an increase of pension
to Marie J. Blaisdell, reported it with amendments, and sub-
mitted a report thereon.

Mr. SCOTT, from the Committee on Pensions, to whom was
referred the bill (H. R. 17266) granting an increase of pension
to Henry W. Alspach, reported it without amendment, and
submitted a report thereon.

Mr. ALDRICH. I am directed by the Commitfee on Finance,
to whom was referred the bill (H. R. 13566) to amend sections
6 and 12 of the currency act, approved March 14, 1900, to re-
port it with amendments.

I desire to give notice that I shall try to call up the bill to-
morrow morning with a view to its early passage.

The VICE-PRESIDENT. The bill will be placed on the Cal-
endar.

Mr. PILES, from the Committee on Territories, to whdm was
referred the bill (H. R, 18891) to aid in the construction of a
railroad and telegraph and telephone line in the district of
Alaska, reported it with amendments, and submitted a report
thereon.

CERTIFICATES OF LICENSES.

Mr. FRYE. I am directed by the Committee on Commerce,
to whom was referred the bill (H. R. 21204) to amend section
44406 of the Revised Statutes, relating to licensed masters,
mates, engineers, and pilots, to report it favorably without
amendment. It is a very short bill, and T ask for its present
consideration.

The Secretary read the bill; and there being no objection, the
Senate as in Committee of the Whole, proceeded to its con-
sideration. It proposes to amend section 4446 of the Revised
Statutes so as to read as follows:

BEc. 4446, Eve master, mate, engineer, and pilot who
receive a llcense shall, when employed upon any vessel, within forty-
eight hours after going on duty, place his certificate of license, which
shall be framed under glass, in some consfnjicuous place in such vessel,
where it can be seen by pas rs and others at all times: Provided,
That in case of emergency such officer may be transferred to another
vessel of the same owners for a perlod not exceeding forty-eight hours
without the transfer of his license to such other vessel; and for every

shall

on of his license.
The bill was reported to the Senate without amendment,
ordered to a third reading, read the third time, and passed.

LIGHT-SHIP ON LAKE MICHIGAN.

Mr. FRYE. I am directed by the Committee on Commerce,
to whom was referred the bill (8. 8252) to construct and place
a light-ship at the easterly end of the southeast shoal near North
Manitoun Island, Lake Michigan, to report it favorably without
amendment, and I submit a report thereon.

Mr. BURROWS. I ask unanimous consent for the present
consideration of the bill just reported by the chairman of the
Committee on Commerce.

The Secretary read the bill; and there being no objection,
the Senate, as in Committee of the YWhole, proceeded to its con-
sideration. It directs the Secretary of Commerce and Labor
to have constructed and placed at the easterly end of the south-
east shoal near North Manitou Island, Lake Michigan, a light-
ship, at a cost not to exceed $50,000.

The bill was reported to the Senate without amendment,
ordered to be engrossed for a third reading, read the third time,
and passed.

HEARINGS ON RIVER AND HARBOR BILL.

Mr. FRYE. Mr. President, I gave notice on Saturday that
the Committee on Commerce would hear Senators on Monday
morning, Tuesday morning, and Wednesday morning. There
is only one other morning left, and I call the attention of Sena-
tors to the fact that hearings will be closed to-morrow. The com-
mittee meets every afterooon from 2 o'clock, and will be glad
to see any Senators who desire to be heard on amendments
they have offered.

CANCELLATION OF INDIAN ALLOTMENTS.

Mr. CLAPP. I am directed by the Committee on Indian Af-
fairs, to whom was recommitted the bill (8. 8365) authorizing
the Secretary of the Interior to cancel certain Indian allotments
and substitute therefor smaller allotments of irrigable land,
and providing for compensatory payments to the irrigation
fund on lands so allotted within the Truckee-Carson irrigation
project, to report it favorably with amendments, and I sub-
mit a report thereon.

Mr. NEWLANDS. I ask unanimous consent for the consid-
eration of the bill just reported by the Committee on Indian
Affairs.

The Secretary read the bill; and there being no objection,
ithe Senate, as in Committee of the Whole, proceeded to its
consideration.

The amendments of the Committee on Indian Affairs were,
on page 2, line 1, to strike out the words * general allotment
act” before the words “ the Secretary of the Interior” and to
insert “act of Congress approved February 8 1887, and the
acts amendatory thereto;” and in line 2, after the word “ au-
thorized,” to insert “ with the consent of the allottees;” so as

to read:

That in carrying out any firrigation project which may be under-
taken nnder the provisions of the act of June 17, 1902 (§2 Btat. L.,
388), known as the *“ reclamation act,” and which may make possible
and provide for, in connection with the reclamation of other lands,
the lrrlfatlon of all or any part of the irrigable lands heretofore in-
cluded in allotments made to Indians under the fourth section of the
act of Congress approved February 8, 1887, and the acts amendatory
thereto, the Secretary of the Interior is hereby authorized, with the
consent of the allottees, to cancel all such allotments, including any
trust patent which may have issued therefor, and in lieu thereof to
reserve for and allot to each Indian having an allotment of such
irrigeble land and legally entitled to the same 10 acres of irrigable
land, which shall be exempt from the payment of nng charges by the
allottee assessed under the act of June 17, 1902 (32 Stat. L., 389),
but such expense shall be borne by the United States: Provided, That
any of the lands which may have been included in the canceled
allotments and which are not needed or reserved for allotment in
smaller areas shall be restored to the public domain, to be disposed
of subject to the provisions of the above-mentioned reclamation act.

The amendments were agreed fo.

The bill was reported to the Senate as amended, and the
amendments were concurred in,

The bill was ordered to be engrossed for a third reading,
read the third time, and passed.

BILLS INTRODUCED.

Mr. CULLOM introduced a bill (8. 8432) to provide for the
classification of the salaries of clerks employed in post-offices
of the first and second classes; which was read twice by its
title, and referred to the Committee on Post-Offices and Post-
Roads.

Mr. FOSTER introduced the following bills; which were sev-
emléf I11=.-m3t twice by their titles, and referred to the Committee
on Claims: -
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A Dill (8. 8433) for the relief of the heirs of Daniel Goos, de-
ceased ; and

A Dbill (8. 8434) for the relief of the heirs of Laura Dela-
housaye.

Mr. PATTERSON introduced a bill (8. 8435) granting to the
city of Durango, in the State of Colorado, certain lands therein
described for water reservoirs; which was read twice by its
title, and referred to the Committee on Public Lands.

Mr. PATTERSON. I introduce a bill and ask that it lie on
the table. I may offer some remarks upon it later in the
session,

The bill (8. 8436) to provide for the acquisition, purchase,
construction, and condemnation by the United States of Amer-
iea of railroads in the several States and Territories of the
United States and the District of Columbia engaged in inter-
state commerce and in earrying the mails, ana to provide for
the operation of said roads by the United States, was read twice
by its title.

The VICE-PRESIDENT. The bill will lie on the table at the
request of the Senator from Colorado.

Mr: PENROSE introduced a bill (8. 8437) granting an in-
crease of pension to J. De Puy Davis; which was read twice by
its title, and referred to the Committee on Pensions.

He also intreduced a bill (8. 8438) granting an increase of
pension to John D. Harris; which was read twice by its title,
and referred to the Committee on Pensions.

He also introduced a bill (8. 8439) to correct the military
record of John Webster ; which was read twice by its title, and,
with the accompanying paper, referred to the Committee on
Military Affairs.

He also introduced a bill (8. 8440) to authorize the payment
of $2,000 to the widow of the late Tranquilino Luna, in full for
his contest expenses in the contested-election case of Manza-
nares against Luna; which was read twice by its title, and re-
ferred to the Committee on Claims.

Mr. DEPEW introduced a bill (8. 8441) granting an increase
of pension to Charles C. Gage; which was read twice by its
title, and referred to the Comunittee on Pensions.

Mr. GALLINGER introduced a bill (8. 8442) to amend an act
entitled “An act to amend section 1 of an act entitled ‘An act
relating to the Metropolitan police of the District of Columbia,’
approved February 28, 1901,” approved June 8, 1906; shich
was read twice by its title, and referred to the Committee on
the District of Columbia.

He also introduced a bill (8. 8443) granting a pension to
Fanny M. Grant; which was read twice by its title, and referred
to the Committée on Pensions.

Mr. OVERMAN introduced a bill (8. 8444) granting an in-
crease of pension to Zephaniah Sams; which was read twice by
its title, and, with the accompanying papers, referred to the
Committee on Pensions. .

Mr. CRANE introduced a bill (8. 8445) to promote. the effi-
ciency of the militia, and for other purposes; which was read
tA“n!{'([a by its title, and referred to the Committee on Military

airs.

Mr. GAMBLE introduced a bill (8. 8446) to extend the time
for the completion of a bridge across the Missouri River at
Yankton, 8. Dak., by the Yankton, Norfolk and Southern Rail-
way Company ; which was read twice by its title, and referred
to the Committee on Commerce,

Mr. PERKINS introduced a bill (8. 8447) for the relief of the
estate of Joaquin Gomez, or the estate of Vicente P. Gomez,
both late of Monterey County, Cal.; which was read twice by its
title, and referred to the Committee on Claims.

Mr. DUBOIS introduced the following bills; which were sev-
erally read twice by their titles, and referred to the Committee
on Territories:

A Dbill (8. 8448) ratifying an act of the Arizona legislature
providing for the erection of a court-house at St. Johnms, in
Apache County, Ariz.;

A bill (8. 8449) ratifying chapters 57 and 61 of the session
laws of the twenty-third Arizona legislative assembly, pro-
viding for the issuance of bonds by Mohave County to erect
court-house and jail in said county;

A bill (8. 8450) to enable the city of Phoenix, in Maricopa
County, Ariz., to use the proceeds of certain municipal bonds
for the purchase of the plant of the Phoenix Water Company
and to extend and improve said plant; and

A bill (8. 8451) ratifying and confirming chapter 58 of the
twenty-third legislative assembly of the Territory of Arizona,
providing for repair of the Territorial bridge at Florence, Pinal
County, Ariz.

Mr. DUBOIS introduced the following bills; which were sey-
erally read twice by their titles, and referred to the Committee
on Indian Affairs: ?

A bill (8. 8452) to compensate the members of the Eastern
Cherokee council and executive committee for expenses Incurred
and services rendered in administering the affairs of the said
Eastern Cherokees;

A bill (S. 8453) to extend the period during which persons .
heretofore identified as Mississippi Choctaws may remove to
the Choctaw-Chickasaw country ; and

A bill (8. 8454) to provide for the survey and sale of a cer-
taix;d island in Grand River, Cherckee Nation, heretofore unsur-
veyed. s

Mr. HOPKINS introduced a bill (8. 8455) granting an in-
crease of pension to John A. Garrisine; which was read twice
by its title, and referred to the Committee on Pensions.

Mr. PILES (for Mr. Warxer) introduced a bill (8. 8458)
granting an increase of pension to Margaret Baber; which was
r;aad twice by its title, and referred to the Committee on Pen-
sions. :
AMENDMENTS TO APPROPRIATION BILLS.

Mr. BCOTT submitted an amendment intended to be proposed
by him to the river and harbor appropriation bill ; which was re-
ferred to the Committee on Commerce, and ordered to be
printed.

Mr. PLATT submitted an amendment relative to certain
drafts heretofore issued in payment of refunding internal-rev-
enue taxes illegally collected, ete., intended to be proposed by
him to the general deficiency appropriation bill; which was
referred to the Committee on Finance, and ordered to be
printed.

He also submitted an amendment intended to be proposed
by him to the river and harbor appropriation bill; which was
referred to the Committee on Commerce, and ordered to be
printed.

Mr. DEPEW submitted an amendment intended to be pro-
posed by him to the river and harbor appropriation bill; which
was referred to the Committee on Commerce, and ordered to be
printed.

Mr. McCUMBER submitted an amendment proposing to ap-
propriate $177.95 to pay the claim of O. Maury & Co., of Bor-
deaux, France, for damages and storage of three casks of
wine, ete., intended to be proposed by him to the agricultural
appropriation bill; which was referred to the Committee on
Agriculture and Forestry, and ordered to be printed.

Mr. CULBERSON submitted two amendments intended to
be proposed by him to the river and harbor appropriation bill;
which were referred to the Committee on Commerce, and or-
dered to be printed.

Mr. PETTUS submitted an amendment intended to be pro-
posed by him to the river and harbor appropriation bill; which
was referred to the Committee on Commerce, and ordered to be
printed.

AFFAIRS OF MEXICAN KICKAPOO INDIANS.

Mr. CLAPP submitted the following resolution; which was
referred to the Committee to Audit and Control the Contingent
Expenses of the Senate:

Resolved, That Senate resolution No. 220, second sesslon Fifty-ninth
Congress, be amended and modified so as to read as follows : “ The Com-
mittee on Indian Affairs is hereby authorized and directed, by subcom-
mittee or otherwise, to take and have printed testimony for the pur-.
gose of ascertaining all the facts with reference to the affairs of the
lexican Kickapoo Indians. Said committee is authorized to send for
persons and papers, to administer oaths, to sit during sessions or recess
of the Senate, either at Washington or elsewhere, as may be deemed
advisable ; the expenses of the investigation to be pald from the con-
tingent fund of the Senate.” J

Mr. KEAN subsequently said: The resolution offered this
morning by the Senator from Minnesota [Mr. Crarp] is a modi-
fication of the existing resolution, and as it will save the Gov-
ernment a great deal of money by adopting it, I desire to report
it back favorably from the Committee to Audit and Control the
Contingent Expenses of the Senate, and I ask for its passage.

The Senate, by unanimous consent, proceeded to consider the
resolution.

Mr. CULBERSON. I recall that in the Indian appropriation
bill, or during the discussion of that bill, it was proposed that
the Department of Justice should make an inguiry into this
matter, and, if necessary, institute proper legal proceedings.

Mr. CLAPP. That amendment was stricken out on a point
of order. :

Mr. CULBERSON. Very well. Y

Mr. KEAN. It was stricken out on a point of order, one of
the reasons being because the Committee on Indian Affairs is
at the present time investigating the matter.

The VICE-PRESIDENT. The question is on agreeing to the
resolution.

The resolution was agreed to.
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HOUSE BILLE REFERRED.

The following bills were severally read twice by their titles,
and referred to the Committee on the District of Columbia:

H. R. 20067. An act to remove dirt, gravel, sand, and other
obstructions from the paved sidewalks and alleys in the Dis-
trict of Columbia, and for other purposes;

H. R. 21934, An act to provide for reports and registration of
all cases of tuberculosis in the Distriet of Columbia, for the free
examination of sputum in suspected cases, and for preventing
the spread of tuberculosis in said Distriet; [

. R. 23576. An act to provide for the extension of New
Hampshire avenue, in the District of Columbia, and for other
purposes ;

. R. 24284. An act for the opening of Warren and Forty-sixth
streets NW,, in the District of Columbia ;

IH. R. 24875. An act authorizing the extension of Forty-fifth
street NW. ;

H. R. 240930. An act prohibiting the distribution of circulars
and certain other advertising matter on private property within
the District of Columbia, and for other purposes;

H. R. 25475. An act to amend an act entitled “An act to
regulate the practice of pharmacy and the sale of poisons in
ihe District of Columbia, and for other purposes,” approved May
7, 1906 ; and

II. R. 25482, An act to amend section 878 of the Code of Law
for the District of Columbia.

CERTAIN LAND TITLES IN LOUISIANA,

Mr. FOSTER. I ask unanimous consent for the consideration
of the bill (H. R. 15242) to confirm titles to certain lands in the
State of Louisiana.

The Secretary read the bill; and there being no objection, the
Senate, as in Committee of the Whole, proceeded to its consid-
eration.

The bill was reported to the Senate without amendment, or-
dered to a third reading, read the third time, and passed.

ALASKA-YUKON-PACIFIC EXPOSITION.

Mr. PILES. I ask for the consideration of the bill (8. 7382)
to encourage the holding of an Alaska-Yukon-Pacific Expesition
at the city of Seattle, State of Washington, in the year 1909.

The Secretary read the bill.

The VICE-PRESIDENT. Is there objection to the considera-
tion of the bill which has just been read?

Mr. PATTERSON. 1Is there a report from a committee?

The VICE-PRESIDENT. A report accompanies the bill.

Mr. PATTERSON. I should like to have the report read.

The VICE-PRESIDENT. Without objection, the Secretary
will read the report.

The Secretary proceeded to read the report submitted by Mr.
WARNER, from the Select Committee on Industrial Expositions,
on the 8th instant.

Mr. PATTERSON. I am told that the report is a very long
document. Let the bill go over until to-morrow morning.

The VICE-PRESIDENT. Under objection, the bill will lie
over.

APPEALS IN CRIMINAL CASES.

Mr. NELSON. In pursuance of the notice I gave last night,
I move that the Senate proceed to the consideration of the bill
(H. R. 15434) to regulate appeals in criminal prosecutions,

The motion was agreed to.

MARGARET NEUTZE.

Mr. CULBERSON. Mr. President——

The VICE-PRESIDENT. Does the Senator from Minnesota
yield to the Senator from Texas?

Mr. NELSON. I had agreed to yield to the Senator from
Texas to call up a bill that will not lead to debate.

Mr. CULBERSON. 1 ask unanimous consent for the present
consideration of the bill (H. R. 20169) for the relief of Mar-
garet Neutze, of Leon Springs, Tex.

There being no objection, the Senate, as in Committee of the
Whole, proceeded to consider the bill. Tt directs the Secretary
of the Treasury to pay to Margaret Neutze, of Leon Springs,
Tex., $100, in full settlement for damages due her by reason
of the killing of two horses by the troops of the Unifed States
Army while engaged in target practice near Leon Springs, Tex.

The bill was reported to the Senate without amendment, or-
dered to a third reading, read the third time, and passed.

MESSAGE FROM THE HOUSE.

A message from the House of Representatives, by Mr. C. R.
McKENNEY, its enrolling clerk, announced that the House had
disagreed to the amendments of the Senate to the bill (H. R.
23821) making appropriations for fortifications and other works
of defense, for the armament thereof, for the procurement of

heavy ordnance for trial and service, and for other "purposes,
asks a conference with the Senate on the disagreeing votes of
the two Houses thereon, and had appointed Mr. SmitH of Towa,
Mr. Kerrer, and Mr. Firzeceratp managers at the conference
on the part of the House. :

The message also announced that the House had disagreed to
the amendments of the Senate to the bill (H. R. 25242) to
authorize additional aids to navigation in the Light-House Es-
tablishment, and for other purposes, asks a conference with the
Senate on the disagreeing votes of the two Houses thereon, and
had appointed Mr. Maxx, Mr. Stevens of Minnesota, and Mr.
Apamson managers at the conference on the part of the House.

The message further returned to the Senate, in compliance
withi its request, the bill (8. T495) to define the status of certain
patents and pending entries, selections, and filings on lands
formerly within the Fort Berthold Indian Reservation, in North
Dakota.

AIDS TO NAVIGATION.

Mr. FRYE. I ask the Chair to lay before the Senate the bill
just returned from the House to authorize additional aids to
navigation.

The VICE-PRESIDENT laid before the Senate the action of
the House of Representatives disagreeing fo the amendments of
the Senate to the bill (H. R. 25242) to authorize additional aids
to navigation in the Light-House Establishment, and for other
purposes, and asking a conference with the Senaté on the dis-
agreeing votes of the two Houses thereon.

Mr. FRYE. I move that the Senate insist on its amendments
and agree to the conference asked by the House, and that the
Chair appoint the conferees on the part of the Senate.

The motion was agreed to; and the Vice-President appointed
Mr. ELkixs, Mr. Perkins, and Mr. Marrory as the conferees
on the part of the Senate.

FORTIFICATIONS APPROPRIATION BILL.

The VICE-PRESIDENT laid before the Senate the action of
the House of Representatives disagreeing to the amendments of
the Senate to the bill (H. R. 23821) making appropriations for
fortifications and other works of defense, for the armament
thereof, for the procurement of heavy ordnance for trial and
service, and for other purposes, and requesting a conference
with the Senate on the disagreeing votes of the two Houses
thereon.

Mr. PERKINS. I move that the Senate insist upon its
amendments and agree to the conference asked by the House,
and that the Chair appoint the conferees on the part of the
Senate. ¥

The motion was agreed to; and the Vice-President appointed
Mr. Peggins, Mr. WaRrreN, and Mr. Danier as the conferees
on the part of the Senate.

TWIN CITY POWER COMPANY.

Mr. CLAY. Mr. President——

The VICE-PRESIDENT. Does the Senator from Minnesota
yield to the Senator from Georgia? ;

Mr. NELSON. I yield to the Senator from Georgia to call
up a local bill if it will not lead to debate. =

Mr. CLAY. It can not possibly lead to debate, I will say to
the Senator from Minnesota. I ask unanimous consent for the
present consideration of the bill (8. 8182) authorizing the
Twin City Power Company to build two dams across the Sa-
vannah River above the city of Augusta, in the State of Georgia.

There being no objection, the Senate, as in Committee of the
Whole, proceeded to consider the bill.

Mr. CLAY. I move to amend the bill in section 3, on page 3,
line 8, after the word * unless,” by inserting * said work is com-
menced within one year and;” in line 10, before the word
“years,” to strike out * five” and insert “ three;” and in line
11, after the word * within,” to strike out the words * the same
time ” and insert the words * five years.”

The VICE-PRESIDENT. The amendment proposed by the
Senator from Georgia will be stated.

The SecrReTARY. In section 3, page 3, line 8, after the word
“unless,” it is proposed to insgert * said work is commenced
within one year and;"” in line 10, before the word * years,” to
strike out “ five” and insert “ three;" and in line 11, after the
word “ within,” to strike out * the same time"™ and to insert
“five years; " so as to read:

Sgc. 3. That this act shall be null and void unless said work is com-
menced within one year, and one of the said dams herein authorized
shall be completed within three years of the passage of this act, and
unless the dams shall be completed within five years the rights and

privileges hereby granted shall cease and be determined so far as per-
tains to the incompleted dam.

The amendment was agreed to.
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The bill was reported to the Senate as amended, and the
amendment was concurred in.

The bill was ordered to be engrossed for a third reading, read
the third time, and passed.

DISTRICT APPROPRIATION BILL.

Mr. GALLINGER. Mr. President, I ask leave at this time to
submit a report.

The VICE-PRESIDENT. Does the Senator from Minnesota
yield to the Senator from New Hampshire?

Mr. NELSON. Yes; I yield for a report.

Mr. GALLINGER. I am directed by the Committee on Ap-
propriations, to whom was referred the bill (II. R. 24103) mak-
ing appropriations to provide for the expenses of the govern-
ment of the District of Columbia for the fiscal year ending June
30, 1908, and for other purposes, to report it with amendments,
and I submit a report thereon. I give notice that at the earliest
possible opportunity I shall ask for the consideration of the bill.

The VICE-PRESIDENT. The bill will be placed on the Cal-
endar,

C. A. BERRY.

Mr. RAYNER obtained the floor.

Mr. ALLISON. Mr. President—— :

The VICE-PRESIDENT. Does the Senator from Maryland
yield to the Senator from Iowa?

Mr. RAYNER. Certainly.

Mr. ALLISON. T ask unanimous consent for the considera-
tion at this time of the bill (H. R. 8365) for the relief of O. A.
Berry. It will take but a moment of time.

There being no objection, the Senate, as in Committee of the
Whole, proceeded to consider the bill. It proposes to pay to
C. A. Berry, of Casey, Iowa, $150, that being the amount
paid by C. A. Berry and J. G. Berry for Ruth C. Berry, as
shown by ecash receipt No. 21616 of the Des Moines (Iowa)
land office, the entry under which the payment was made
having been canceled, and C. A. Berry being the sole heir and
legatee of Ruth C. Berry.

The bill was reported to the Senate without amendment, or-
dered to a third reading, read the third time, and passed.

HARRY M'L. P, HUSE.

Mr. DICK. I ask the Senator from Maryland to yield to me
in order that I may secure the consideration of a bill which
will not lead to debate.

Mr. RAYNER. I yield to the Senator.

AMr. DICK. 1 ask unanimous consent for the immediate con-
sideration of the bill (H. R. 22291) to authorize the reappoint-
l{'mnt of Harry McL. P. Huse as an officer of the line in the
Navy.

There being no objection, the Senate, as in Committee of the
Whole, proceeded to consider the bill, It authorizes the Presi-
dent to appoint, by and with the advice and consent of the
Senate, Harry McL. P. Huse, now a professor of mathematics
in the United States Navy with the rank of commander, a com-
mander on the active list of the Navy, to take rank next after
William L. Rodgers; but he shall establish to the satisfaction
of the Secretary of the Navy by examination pursuant to law
his physical, mental, moral, and professional fitness to perform
the duties of that grade, and shall be carried as an additional
to the number of the grade to which he may be appointed un-
der this act, or at any time thereafter promoted; and he shall
i‘l;)t 1by the passage of this act be entitled to back pay of any
L1,

The bill was reported to the Senate without amendment, or- |

dered to a third reading, read the third time, and passed.
APPEALS IN CRIMINAL PROSECUTIONS.

The Senate, as in Committee of the Whole, resumed the con-
sideration of the bill (H. R. 15434) to regulate appeals in crimi-
nal prosecutions.

Mr. RAYNER.
desk.

The VICE-PRESIDENT. The amendment submitted by the
Senator from Maryland will be stated.

The SECRETARY. On page 2 of the bill, after the amendment
inserted after line 20, it is proposed to insert :

Pravided, That if npon appeal or writ of error it shall be found that
there was error in the rulings of the court during the trial a verdict in
favor of the defendant shall not be set aside.

Mr. RAYNER. Mr. President, this bill is a very important
bill; I think one of the most important bills we have had before
us at this session. It changes the whole criminal practice in
one regard in the Federal courts. I am opposed to the bill,
but, fearing that it may pass, I have offered the amendment
which has been read. 1 am very frank to say that I would not
yvote for the bill with the amendment in it, but without the

1 offer the amendment which I send to the

1 have copied It from the legislation of several States.

amendment I think it is a perilous undertaking. While I shall
only take a very short time in discussing it, I think I can
convince almost anybody who will kindly give me his attention
that this bill ought not to pass in the shape it is in.

Before I state my objections to the substance of the bill let
me give you an objection to the form of the bill, which I do
with great deference and respect to the Judiciary Committee.
If you look at lines 19 and 20, on page 2, you will find the bill
provides :

In all these instances the United States shall be entitled to a Dbill
of exceptions as in civil cases.

Mr. President, there is no bill of exceptions in civil cases in
any of these instances at all. I submit to the Senator from
Minnesota [Mr. Nersox] in charge of this bill that a bill of
exceptions was never heard of in any of the instances he has
cited. There is no such thing as a bill of exceptions from a
motion quashing an indictment ; there is no such thing as a bill
of exceptions from a demurrer sustaining an indictment; there
is no such thing that I know of, either in the Federal or the
State practice, as a bill of exeeptions to the overruling of a de-
murrer to a plea, such as this bill has. My own judgment is that
if we intend to pass an important bill of this sort we might as
well pass it right.

Mr. BACON. Mr. President——

The VICE-PRESIDENT. Does the Senator from Maryland
yield to the Senator from Georgia? ]

Mr. RAYNER. 1 do.

Mr. BACON. I am not prepared to say that the Senator’s
criticism in regard to taking an appeal, from a technieal stand-
point, is not correct; but I desire to correct one statement he
makes, and that is that in no jurisdiction is there allowed a
bill of exceptions from a decision upon the wvarious matters
specified in the bill now under consideration. In the State which
I have the honor in part to represent that is the exact writ
upon which an alleged error on such questions is taken from
the eirenit court up to the supreme court for consideration—a
bill of exceptions.

Mr. WHYTE. That is by statute.

Mr. RAYNER. I stated that in no State that I knew of was
that the case. Of course you may have a statute of a State
that gives you a bill of exceptions, but neither at the common
law nor in any State where the common law is in vogue is there
any such thing as a bill of exceptions in any of the cases men-
tioned in this bill. It is by appeal or writ of error. Of course

‘you may have a statute giving you a bill of exceptions. If

the court overrules the testimony, you must have a bill of ex-
ceptions in order to acquaint the appellate tribunal with the
facts that occurred in the court below, because the testimony
does not go in the record; but when you are guashing an in-
dictment or sustaining a demurrer, it appears in the record, and
an appeal carries up the record, so there is no necessity for
a bill of exceptions. That, however, is only a minor point, but
1 think it ought to be changed, and we ought to say that in all
these instances the United States should be entitled to a writ of
error or an appeal, if you want to perfect the bill.

I am opposed to the substance of the bill, Mr. President, and
I will state briefly why I am opposed to it. I am not particu-
lar about the form of my amendment. I am perfectly willing
to accept any suggestion that may improve it. The amendment
reads in this way : J

Provided, That if upon appeal or writ of error it shall be found that

there was error in the rulings of the court during the trial, a verdict
in favor of the defendant shall not be set aside.

I have another proposition here, which I have not offered in
the shape of an amendment, but which might perhaps be ac-
ceptable to me. It carries out the same idea. It reads in this
way:

In all these cases the judgment of the inferior court shall not be
reversed nor in any manner affected, but the decislon of the Supreme
Court shall determine the law to govern in any similar case which may

beipending at the time the decision is rendered or which may afterwards
arise.

Mr. NELSON, Mr. President——

The VICE-PRESIDENT. Does the Senator from Maryland
yield to the Senator from Minnesota?

Mr. RAYNER. 1 do.

Mr. NELSON. Mr. President, I want to call the attention of
the Senator from Maryland to the fact that that suggestion of his
would make the case simply a moot case, and the Supreme Court
would never consider it.

Mr. RAYNER. Well, if by making a case a moot case yon
mean where a man is found to be not guilty it enables the court
to find him guilty, then I am in favor of making a moot case out
of it. I am coming to that in a moment.

There is nothing new about the proposed amendment at all.
I have
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no objection, if there is a motion made to quash an indictment
upon the ground of the unconstitutionality of the law or a de-
murrer is filed, that the Supreme Court shall finally determine
whether or not that law is constitutional, so as to have some
uniformity of decision in the Federal courts; but I will never con-
sent to the case being tried over again if the defendant has been
acquitted upon the ground of the unconstitutionality of the law.

The Senator from Minnesota ecalls it a moot case, but where
a man has made a motion to quash an indictment upon the
ground that the law is unconstitutional and goes to trial and
the court acquits him and it is sought to provide that the
Supreme Court can reverse the lower court and have the case
tried over again, it is no moot case, so far as the defendant is
concerned.

But let me go on and the Senator will understand my point. I
have given some examination to this subject; I have had ocea-
sion to do so at other times. T want to state this proposition—
and I do it again with great deference to the Judiciary Commit-
tee and especially to the Senator from Pennsylvania [ Mr. Kyox],
who I understand proposes to advocate this bill, because I
must say there is no member of the American bar whose legal
opinion I respect more than I do his opinion—bfit I want to say
that if there is any one phrase in the law upon which there is
an irreconcilable conflict of opinion it is upon the question as
to what constitutes jeopardy. There is the trouble. If we
knew what * jeopardy ” meant there would be no trouble about
it, because a man can not be put twice in jeopardy, either at
common law, under the Constitution, or, I apprehend, under the
statutes or constitutions of any of the States,

But what is “ jeopardy?” Listen to this a moment. Here
is one of the best authorities we have. He has made a sum-
mary of the law on this subject. The Senator from Georgia
[Mr. Bacox], without sustaining them entirely, in the course of
his argunment read the citations from Abbott. I say, with great
deference to Mr. Abbott, that his definition of * jeopardy ™ is
wrong and that the text writers and the authorities have re-
jected it long ago. Listen to this definition of “ jeopardy ” and
then, Mr, President, see whether it is not necessary to incorpo-
rate info this bill just precisely the provision that I have placed
in the amendment in order to prevent a man from being tried
twice for the same crime. Here is Mr. Abbott's definition:

A person once placed upon his irial before a competent court and
jury, charged with his case upon a valid indictment, is in jeopardy.

I apprehend that no lecturer upon eriminal law would venture
to tell his class that that is a definition of jeopardy. Let us see
how he follows this up:

When a person is placed on trial upon a valid indictment before a
competent court and a jury he is put in jeopardy.

All the time he bas to be placed on trial before a competent
court and a jury. ’

Mr. SPOONER. And under a valid indietment.

Mr. RAYNER. And under a valid indictment.
goes on: : )

Whenever a person has been given in charge, on a legal indictment,
to a regular jury, and that jury is unnecessarily discharged, he has
once been put in jeopardy.

The last quotation I will give is this, because the definition
is wrong if the later authorities, in fact, any binding author-
ities that I know of, are to be taken as decisive of this question:

Whenever a valid indictment has been returned by a competent %rand
ju? to a court having jurisdiction, the defendant has been arraigned
and pleaded, a jury been impaneled and sworn and charged with the

case, and all preliminary things of record are ready for the trial, jeop-
ardy has attached.

Mr. President, there is no necessity in the world for having
a jury before a man can be put in jeopardy; none whatever.
A man can be tried before the court and be put in jeopardy.
In my State, for instance, the defendant can select his method
of trial. He can be tried before the court, and the State has
no choice in the matter. He is in jeopardy. But the authorities
have gone way beyond that. A man can be put in jeopardy,
as I know the Senator from Wisconsin [Mr. Srooxer] and the
Senator from Pennsylvania [Mr. Kxox] will recollect, by being
tried before a magistrate. The leading case at common law on
this subject was decided by Blackburn and Lush. I have the
case here, and I will give it to you in a moment. In that case
a prisoner was fried before a magistrate, not on preliminary
hearing, but on the merits. He was acquitted, and he was
indicted and fried again by the Court of King’s Bench. The
court unanimously held that he had been put in jeopardy, and
that was the end of it. Therefore Abbott's definition is wrong.
I only want to show you—and I am anxious to show this to
the Senator from Pennsylvania—that there is no accurate
definition of * jeopardy.”.

There is no man can say actualiy what * jegpardy ” means.
I underztand, Mr. President, that I have not the right to define

Mr. Abbott

the word “ jeopardy.” I am fully aware of that. It is a con-
stitutional provision, and we would not have any right in an
act of Congress to define what “ jeopardy ™ is.

Mr. SPOONER. It is a judicial question.

Mr. RAYNER. It is a judicial question, and I would not
have any right to define .it or limit it or qualify it in any
manner, -

I have drawn this amendment in such a manner as not to de-
fine what “ jeopardy ” is. I have merely used this phrase, and
I have taken it from other statutes, as I will show. I have
said that a defendant shall not be tried again, call it * jeop-
ardy " or not. I put myself on the basis that when a man is once
tried and once acquitted, no matter what an appellate tribunal
may do—it may settle the question for the future and for all
pending cases, but the defendant ought not to be tried again.

Let me show that I am right about the conflict of cases. I
have read from Abbott. Let us look at what Mr. Bishop says
on this subject—and I only intend to quote a few authorities.
He experiences the trouble of trying to define what “ jeopardy ™
is. He =says, speaking of * jeopardy: "

The subject of this subtitle is In its nature diffienit and intricate.
It is rendered more so by much comnflict in the decisions. Ho that we
are here required to accomplish the not always easy task of following
the principles while not departing from the discordant cases.

And then he proceeds to accomplish a task that he fails to ac-
complish and which is utterly impossible of accomplishment.
How is it possible to follow the principles without departing
from discordant cases?

When we look at the encyclopedia we encounter the same
difficulty. If there was an absolute definition of * jeopardy,”
if we could all define what * jeopardy ” meant, there would be
no trouble about this bill; but I want an amendment in it that
does not reach the word “ jeopardy * at all. I want a plain pro-
vision, as they have in some of the States, that when a man is
once tried and aequitted, no matter what the judgment of an
appellate tribunal may be, that man shall not be tried over
again; and even if it is surplusage, it does not hurt to put it in
the bill. Let us see what is said in the encyclopedia about this
word concerning which the cases are in confliet ;

The general rule established by the preponderance of gudiclnl opinion
and by the best-considered cases is that when a person has been placed
on trinl on a wvalid Indictment or Information ore a court of com-
petent jorisdiction, has been arralgned, and has pleaded, and a jury
has been impaneled and sworn he Is in jeopardy.

That ought to be the law, but it is not. Then the author goes
on to say: -

But in some jurisdictions it is held that jeopardy does not attach
until a valid verdict either of acquittal or conviction has been rendered.

And then is given an utterly irreconcilable array of conflict-
ing decisions upon the entire subject.

I want to show you how far my own State has gone. I think
the court has gone much further than most States on this sub-
ject; and while I do not want to pass any criticism on any case
in my own State, I can not find a case that sustains this case.
I refer my friends to this case—the case of Hoffman v». The
State of Maryland (20 Md., 475). A man was indicted for
murder, and when the case was in progress the State’s wit-
nesses—some of the State's witnesses—{failed to answer.

This is the case:

The ?lalnti!r in error being indicted for murder jointly with one Rob-
ert Miller by the grand jurors of the State of Maryland, for the city of
Baltimore, and being arraigned, severed in his defense, and pleaded not
guilty. On the 25th of October, 1850, a jury was impaneled and sworn.
The State’s witnesses being called did not answer; attachments were
issued, and the court was adjourned to the 26th of October, 1859. The

attachments being returned non est,” the following proceedings were
enfered of record.

I will not read the entire proceeding,

In this case the jury was discharged. When the man came
to be tried over again he put in the plea that he had been once
in jeopardy. That man wasg in jeopardy, but the court said not.
If that is the law, then the State can abandon the case at any
time while it is in progress, because some of the State’s wit-
nesses are returned non est. The State might go on with its
case, the defendant might be ready, and some of the State's
witnesses might either be returned non est or not be present,
and the prosecuting attorney, not being able to prove his case,
the jury would be discharged and another indictment found.
That man is In jeopardy. There are any number of authorities
that hold that the defendant is in jeopardy in a case of that
kind. That illustrates the conflict.

But the worst trouble we encounter in regard to the meaning
of “jeopardy ” is in the Federal courts. We have a case in

195 United States, which is about as troublesome a case as you
can find, and I want to call particular attention to this case.
There was a man tried before a court and acquitted. They
wanted to try him over again, and, while it is true that a ma-
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jority of the court held that he could not be tried over again
in an appellate tribunal, there were three dissenting opinions
in that case—the dissenting opinions of Justices Holmes, Mec-
Kenna, and Brown. In that case is quoted the leading com-
mon-law case, the case of Wemyss v. Hopkins (Law Reports 10,
Queen’s Bench, 378), where it was held that a conviction before
a tribunal of competent jurisdiction, '‘even without a jury, was
a bar to a second prosecution. That case was as follows:

The n{uwilant had been summarily convicted before a magistrate for
negligently and by willful misconduct driving a carriage :gnlnst a
horse rid by the respondent, icted on the
same facts for unlawful assault.

It was held that the first conviction was a bay to the second,
and Blackburn and Lush rendered the- celebrated opinion with
which we are all familiar, because it is one of the leading cases
at common law upon the subject of jeopardy, and they held that
the defendant could not be tried over again.

In order to show the Senate what a dilemma we are in, just
listen for one moment. Let us look at the Federal case in 195
United States. Mr. Justice Holmes announced a dissenting
opinion. Here are three judges who dissent and hold that a
man can be tried over again, If there had only been one judge
absent and one more judge dissented, you would have had a di-
vided court on the question. I am not criticising the opinion of
Justice Holmes, but just listen to this opinioh for one moment
and see if it does not occupy an isolated position upon the propo-
sition before us. Judge Holmes says you can try a man as
many times as you want, provided you never leave the case.
That is what you are doing in this bill. You are going to hang
a man up and suspend him until, through the machinery of the
Federal court, you may finally conviet him. I am giving you
word for word here what Justice Holmes held in this case:

It is more pertinent to observe, and it seems to me that logically and

rationally a man ean not be said to be more than once In jeopardy in
the same cause, however often he may be tried.

You ean try him jJust as often as you want, provided you try
him in the same cause, and he is never in jeopardy.
The jeopardy 1s.on’e ?ntinuous jeopardy from its beginning to the

end of the cause. There Is no rule that a man may not be tried
twice in the same case.

1 say, respectfully, there is a rule—a rule ever since the
beginning of the common law—that a man can not be tried
twice in the same case.

Mr. SPOONER. What is the case?

Mr. RAYNER. This is the opinion of Mr. Justice Holmes in
the case of Kepner v. The United States, the Philippine case
(195 U. 8.), and Justice Holmes is a man of profound learning.

Mr. KNOX. Is not that a dissenting opinion?

AMr. RAYNER. I say it is a dissenting opinion. Three judges
dissented. If another judge had dissented and one judge had
been absent, you would have had a divided court on a definition
of jeopardy.

Mr. SPOONER. Can the Senator from Maryland conceive of
any means by which stability of opinion upon such a question
can be absolutely assured for all time in the court?

Mr. RAYNER. I do not know of any way in the world in
which you can do it, and for that reason I want a plain proyi-
sion in this bill that a man once tried shall not be tried again,
jeopardy or mo jeopardy. Then the court can decide whether
he has been in jeopardy. But once tried and once .acquitted,
no matter on what point tried and acquitted, that ought to be
the end of that man’s trial. I have not used the word “jeop-
ardy " in the amendment. I want to steer clear of it. I am
afraid of it.

Mr. SPOONER. The object of the amendment is to guard
a man against an erroneous decision of the Supreme Court of
ihe United States as to the meaning of the word “ jeopardy ™

. in the Constitution,

Mr. RAYNER. That is not at all the object of the amend-
ment. He is guarded now against jeopardy. 1 say when you
take him to the Supreme Court, let the Supreme Court rule
upon the guestion, so as to have uniformity of decisions. If
it is possible to get from the Supreme Court uniformity of de-
cisions upon any question, let us have it, but let the decision
only apply to future cases.

Mr. KNOX. I wish to ask the Senator a question. When
you speak of a man being * acquitted,” do you mean technieally
acquitted by the verdict of a jury or dismissed by the court
and freed from the burden of trial for any other reason? I
want to know the sense in which you use the word * acquitted.”

Mr. RAYNER I mean where there has been a verdict of not
guilty, whether by the court or the jury, and judgment on that
verdict. That ought to be the end of that ease. It has been
'the end of the case for hundreds of years until this legislation
was precipitated here. I am coming to the reasons that
brought about this contemplated legislation. I am opposed

and was afterwards conv

to the whole spirit of it, from the beginning to the end. My
objection goes a little deeper than any objection I have stated
yet.

Mr. President, let me finish the opinion of Justice Holmes :

If a statute should give the right to take exceptions to the Govern-

ment, I believe it would be impossible to maintain that the prisoner
would be protected by the Constitution from being tried again. 1

Mr. NELSON. Will the Senator allow me a question?

Mr. RAYNER. Certainly.

Mr. NELSON. Is it the contention of the Senator from
Maryland that where an indictment has been guashed or a
demurrer to an indictment has been sustained, the defendant
can not be tried again? Do not all the authorities hold that in
all such ecases if the indictment is bad the case may be submit-
ted to another grand jury and the defendant may be indicted
and tried again on a new indictment? It does not follow that
the quashing of an indictment or the sustaining of a demurrer or .
a motion in arrest of judgment terminates the prosecution. In
all those cases if the indictment is bad the court can order the
case to be submitted to another grand jury and the defendant
can be reindicted and tried.

Mr. RAYNER. The Senator from Minnesota has asked three
or four questions, and he has given three or four answers, I
suppose satisfactory to himself; I am sorry to say not to me.
We must discriminate. Law is a science of diserimination.
You can not jumble up motions in arrest of judgment and mo-
tions for defects in indictment and the unconstitutionality of a
law in one question.

Let us discriminate, and before I finish I.will answer every
question the Senator asked, and I will show him that while he
is right in one proposition he asserts, he is wrong in the others.

I say to him now, if there is a motion in arrest of judgment
for a defect of form, the man can be tried again on another
indictment. We all know that. The defendant at the proper
time makes a motion in arrest of judgment for defect of form.
The court grants the motion. It arrests the judgment because
of some defect in the indictment. The grand jury can find an-
other indictment against him. L

Mr. NELSON. Mr. President—

Mr. RAYNER. In one minute,

Mr. NELSON. I want to call the Senator's attention to a
decision of the supreme court of his own State. It is the case
of the State of Maryland v. Willlam Suiton, where a man was
conviceted upon an indictment containing two counts, one count
charging him with committing the crime of rape and another
count charging him with an assault to commit rape. He was
convicted. A motion in arrest of judgment was made. The
motion was granted. The attorney-general of the State took
an appeal to the supreme court of Maryland, and the supreme
court held that the motion in arrest of judgment had been
improperly granted. Here are the final words of the decision:

The verdict was imperfect, and the matter in issue not so ascertained
as that the court could render any judgment thereon, and therefore it
was a mistrial. The county court erred in discharging the prisomer.
The court should have awarded a venire de novo. udgment reversed
and procedendo awarded. (State of Maryland v. Willlam Sutton, 4
Gill's Rept., pp. 494—498.)

There is a case in the Senator’s own State where a writ of
error was taken te the supreme court of the State upon motion
in arrest of judgment.

AMr. RAYNER. I want to gay to the Senator from Minnesota
that while I am very much obliged to him for giving me a
decision in my own State, both my colleague and I are rather
familiar with those decisions. Each of us has occupied the
office of attorney-general of our State, and I have quoted that
case half a dozen times, It shows what I said, that the Sena-
tor will not diseriminate. Where there is a motion in arrest
of judgment and the judgment is arrested, the defendant can
be tried again. That is an elementary proposition of law. No
one——

Mr. NELSON. What about a motion to quash an indictment?

Mr. RAYNER. Let me answer your questions one by one.
We have disposed of the first question. "The judgment is ar-
rested on a motion made by the defendant, and one of two
things takes place. The defendant can either be tried again
under the same indictment, provided the motion in arrest does
not go to the indictment, but goes to some other part of the
record. If the motion goes to the indictment, there must be a
new indictment. There is no use discussing that further. It is
an elementary proposition.

Mr. NELSON rose.

Mr, RAYNER. I ask the Senator not to interrupt me on this
legal propesition. I am coming to the other class of cases in a
moment.

Mr. NELSON. Allow me a question in that connection, and
that is this: Has not this man, according to your doctrine, been




21748

CONGRESSIONAL RECORD-—SENATE.

FEBRUARY 12,

in jeopardy? According to the doctrine you advocated a mo-
ment ago with respect to jeopardy, has not this man been in
jeopardy, when a verdict of the jury was rendered upon the
indictment and the motion in arrest of judgment made?

Mr. RAYNER. He has never been in jeopardy for one mo-
ment, and the Senator will see it, if he will examine the case.

Mr. NELSON. When is a man in jeopardy?

Mr. RAYNER. Let us get down to the cases. He has never
been in jeopardy, upon the principle that he has arrested the
jeopardy by his own motion, and the authorities state that
while the jeopardy may attach, that the jeopardy can be ar-
rested by the motion of the defendant. This is a rule, how-
ever, subject to exception.

Mr. KNOX. Mr. President—

The VICE-PRESIDENT. Does the Senator from Maryland
yield to the Senator from Pennsylvania?

Mr. RAYNER. Certainly.

Mr. KNOX. May I ask the Senator from Maryland if the
provisions of this proposed act do not apply exclusively to mo-
tions made by the defendant? A motion to quash is a motion
made by the defendant; a demurrer to the indictment is the
action of the defendant, and a motion to arrest judgment after
verdict is the act of the defendant. Now, does not the. defend-
ant in all these cases arrest his jeopardy?

Mr. RAYNER. He does not, and I shall show the Senator
he does not.

Mr. KNOX. I should like, then, for the Senator to distin-
guish between the question I have put to him and his answer to
the question of the Senator from Minnesota.

Mr., RAYNER. I will; because the defendant need not make
any motion in these cases, and yet the indictment may be
quashed. T will give the Senator a case. The court can quash
it without motion. I will come to that in a minute. I know
exactly what the Senator thinks upon that subject. It is not an
unbending rule, one not without exceptions, that every time the
defendant makes the motion it arrests the jeopardy. But it is
an answer to the proposition of the Senator from Minnesota, and
that is that a motion in arrest of judgment suspends the jeop-
drdy. Let us take a case.

Mr. KNOX. ILet me put a question right here. When is a
demurrer by the defendant to the indictment an act of the de-
fendant which arrests his jeopardy? .

Mr. RAYNER. I doubt very much whether a demurrer by the
defendant to the indictment upon the ground of the unconstitu-
tionality of the act will arrest jeopardy. I am coming to that,
and I will give you the cases.

Alr. NELSON. Mr. President——

Mr. RAYNER. Will not the Senator let me proceed for about
five minutes?

Mr. NELSON. Will the Senator allow me a question?

The VICE-PRESIDENT. Does the Senator from Maryland
yield to the Senator from Minnesota ?

Mr. RAYNER. I suppose I will have to.

Mr. NELSON. I do not want to take up the time unless it is
satisfactory.

Mr. RAYNER. It is not very satisfactory.

Mr. NELSON. Let me put the case to the Senator from
Maryland on the motion to quash an indictment. Suppose the
motion is granted and the indictment is quashed. Has the de-
fendant been put in such jeopardy that he can not be tried
again? 1

Mr. RAYNER. That illustrates the point I made. The Sen-
ator from Minnesota will not discriminate. You ean guash an
indietment upon a dozen different grounds. What ground does
the Senator speak of? You can quash an indictment for defect
of form. You can quash it upon the ground that the law has
been repealed. You can guash it upon the ground of the un-
constitutionality of the law. You can quash the indictment
upon the ground that the grand jury has not been properly im-
paneled.

Mr. NELSON. Mr. President——

_Mr. RAYNER. One moment. The Senator from Minnesota
mixes and confuses all these grounds and seeks an opinion upon
all of them when an opinion that would apply to one would
not apply to the others. f

Mr. NELSON. Mr. President—

Mr. RAYNER. Let me proceed. I beg the Senator's pardon.
The Senator will have his own time. I want to say that I am
not before the Senate to allege that a man can be put in
jeopardy twice. I want a provision put in this bill that he
can not be tried twice. I want to get rid entirely of the word
* jeopardy,” and then the Supreme Court can decide in each
case whether the defendant has been put in jeopardy or not.
But when a man has been once tried and acquitted that ought

to be the end of it, jeopardy or not. Let me go back and finish
this quotation, because I want to give some authorities on that.

Mr. PATTERSON. Mr. President :

The VICE-PRESIDENT. Does the Senator from Maryland
yield to the Senator from Colorado?

Mr. RAYNER. Of course I have to yield, but I would rather
not.

Mr. PATTERSON. It is for a question. The question I want
the Senator from Maryland to answer is this, having the pend-
ing bill as the basis of my question: How in any case can a
defendant who has been tried and acquitted make any of the
motions that are provided for in this bill? These motions are
only made where the ruling Is against the Government. A mo-
tion to quash must be against the Government. The decision
on a demurrer must be against the Government. A motion in
arrest of judgment is after there has been a trial and a convie-
tion, and not a trial and an acquittal. If a motion in arrest
of judgment is sustained—and that is the only one of the three
cases in which there can have been a trial—the motion in mind
to be presented to the court—if the defendant has been tried
and convicted and then he interposes a motion in arrest of
judgment and his motion is sustained, and then a writ of error
taken to an appellate tribunal, that is not a case in which the
defendant has been tried and acquitted, and he can be put to
trial again. It is a ease in which he has been tried and con-
victed, but the court for technical reasons, whatever the reasons
may be, sees fit to arrest the judgment that would follow on the
verdict of the jury or the finding of the court in that case, and
the case goes to the appellate tribunal. If there should be a
reversal, I can not understand how a man is put in jeopardy
the second time, because he has never been acquitted.

It is always in case of a trial and conviction in the matter
of an arrest of judgment, and in the other two cases, a motion
to quash or a demurrer, the motions must ex necessitati be made
before jeopardy attaches.

Mr. RAYNER. Is that your question?

Mr. PATTERSON. It is one of those questions which I could
not put without making a speech.

Mr. RAYNER. I know; but I have made that same speech.
I agree with you entirely in every word you say. That is what
I have been trying to show to the Senator from Minnesota.
Let the Senator from Colorado convince the Senator from Min-
nesota, not me. I agree with him. When a judgment has
been arrested—I will say for the third time—the man is not in
jeopardy.

Let us get on to another matter. I have said twice that no
one can contend that where a judgment is arrested on motion
of the defendant he has been in jeopardy.

Mr. PATTERSON. But how can any provision of this bill
put him in jeopardy ?

Mr. RAYNER. If you will let me come to that, T will gladly
do so. In the cases 1 have cited here I have reached the point
where everyone on this floor must admit that there is a great
conflict of decisions upon the definition of the word * jeopardy.”
1 have already stated the ground upon which I want this amend-
ment put in the bill. T have gone along and said that where
upon motion of the defendant judgment is arrested, he is not in
jeopardy. If you will only let me get to the cases where it is
doubtful whether he is in jeopardy or not, a class of cases I
want to reach, then I will get to the end of this argument, I
want to finish what Justice Holmes says in this opinion, which
is more important than other collateral matters which do not
affect the question here at all. I will read it again, and I ask
the attention of the Senate to it:

If a statute should glve the right to take exceptions to the Govern-
ment, 1 believe it would be impossible to maintain that the prisoner
would be protected by the Constitution from beilng tried again. He
no more would be put in jeopardy a second time when retried because
of a mistake of law In his favor than he would be when retried for a
mistake that did him harm. (Kepner v. United States, 195 U. 8., 135.)

Mr. President, now let me give a class of cases where the trou-
ble occurs. Suppose, for instance, a defendant is put on trial. He
is arraigned, pleads not guilty, employs counsel, the testimony
for the prosecution is heard, the testimony for the defense is
heard, and at the end of that case the court mere motu, not
upon the motion of the defendant, announces upon an exami-
nation of the authorities that it believes that the act under
which the prisoner has been indicted is unconstitutional, and
it acquits the prisoner. Should that prisoner be tried again?
You can not answer that question, because there are half a
dozen cases one way and half a dozen the other, and, with the
greatest respect to the eminent members of the profession on
ihis floor, that question can not be answered satisfactorily—
whether the man has been in jeopardy. With the great respect
I have for the opinion of the Senator from Colorado, he can not
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answer it, because if he says the man has been put in jeopardy
he will be met with authorities which say he has not been, and
if he says he has not been he will be met with authorities that
say he has been put in jeopardy.

Another case. These are not moot cases. They have oe-
curred in the different States. It is a familiar practice in my
own State for a court to decide a case on points never raised by
counsel. My distinguished colleague and I once had a very
fmportant case in Maryland, and we thought we understood it.
We argued it below, and we won the case. It went to the court
of appeals, and we thought we had thoroughly argued it, and
after we had finished the court decided the case against us
upon a point that never occurred to either counsel on either side
of the case, and there the decision stands. Over and over again
our courts decide cases upon points that are not raised by
counsel.

Let me give two other cases.
point.

ITaving studied the question, having annotated the authorities
upon the subject of jeopardy, I am in great doubt as to what
jeopardy means, and I want a plain provision in this bill, not
defining what * jeopardy " means—I can not do that; I am aware
of that; I can not give a legislative construction to a constitu-
tional provision—but I want a plain provision put in this bill—
not an invention of my own, but copied from the statutes of some
of the States and copied from a law that you gentlemen passed
here in the Senate—providing that in no case where the de-
fendant had been aequitted shall he be tried again, no matter
what the ruling of the appellate tribunal may be.

ILet me give you another case. You go on to trial. The man
is arraigned. He pleads. He employs counsel. The testimony
for the prosecution is taken. The testimony for the defendant
is taken. At the close of the case the court says upon an ex-
amination of the statutes it has come to the conclusion that
that statute has been repealed by subsequent legislation; and
we know. that sometimes among these hundreds and hundreds
of Federal statutes, with their unjust and unmerited punish-
ments, it is almost impossible to tell whether a statute has been
repealed by implication by the enactment of subsequent laws.
Ought that man to be tried again? He has been ready for his
trial. Ie has called his witnesses. He has employed counsel.
He is ready to go before the jury. The court holds that the
statute has been repealed. The prosecuting attorney takes the
case to the Supreme Court of the United States and it says, * The
law has not been repealed.” Ought that man to be tried again?
I am not prepared to say that that man has been in jeopardy.
I am not prepared to say that that man has not been in jeopardy.
I am prepared to say that that man ought never to be tried
again in any tribunal governed by the common law.

Mr. KNOX. Mr. President

Mr. RAYNER. One moment.
case.

Mr. KNOX. Will the Senator permit me to put one question?
It will not be long. .

The VICE-PRESIDENT. Does the Senator from Maryland
yield to the Senator from Pennsylvania?

Mr. RAYNER. Certainly.

Mr. KNOX. T think it goes to the meat of your amendment
and to the point of this bill. The amendment of the Senator
from Maryland, I understand, is that there shall be no retrial
after a man has been acquitted. Am I correct in that state-
ment? That is the substance of the amendment—there shall be
no trial after the defendant has been acquitted.

Mr, NELSON. Acquitted by the verdict of a jury.

Mr. RAYNER. I bhave in the amendment no such words as
“acquitted by the jury.” I have nothing to do with the jury.
He may be acquitted by a magistrate if it is on the merits, as
it was in the common-law case. There it was a trial before a
parliamentary magistrate on the merits. That ought to be
the end of that man's trial, and no supreme court on earth
ought to have the power to try that man again. I do not care
by what tribunal he is acquitted, if it is a tribunal of competent
Jurisdiction.

Mr. KNOX. Now I will finish my question, with the per-
mission of the Senator from Maryland.

Mr. RAYNER. The Senator frem Minnesota interrupted me.

Mr. KNOX. I do not want the Senator to understand nec-
essarily that my questions all indicate antagonism to the views
he has set forth here this morning, because there are many
things the Senator has said with which I agree entirely. But
for the purpose of considering the amendment I should like
to have the Senator indicate where under this bill there is any
writ of error or appeal given to the United States where the
defendant has been acquitted.

Mr. RAYNER. What is the verdict in the case I have given?

I am not dogmatic upon this

Let me give you one other

What verdict does the court find? Where the court holds that
the law is unconstitutional, what is the verdict in the Senator’'s
State? ¥

Mr. KNOX. Courts do not render verdicts with us; juries
render verdicts, and the courts pronounce judgments.

Mr. RAYNER. It is not that way in our State. A court may
render a verdict and a court may pronounce judgment, because
the prisoner has a right to be tried before the court, and you
can not deny him that right. The practice is different in the
different States. ILet us take a jury trial, however, and sup-
pose that proceedings have progressed to the point I have indi-
cated, and then the court holds the law unconstitutional. What
is the verdict and what is the judgment in that case? What is
done in that case in the Senator's State, if he knows? The
Senator does not know and no one knows——

Mr. SPOONER rose.

Mr. RAYNER. What is done in the State of Wisconsin in a
case of that sort?

Mr. SPOONER. I did not hear the Senator.

Mr. RAYNER. You heard the case—my illustration?

AMr. SPOONER. No; I did not.

Mr. RAYNER. T beg pardon. A man is arraigned on an in-
dictment. Ile pleads not guilty. He employs counsel. The
testimony for the prosecution is heard. The testimony for the
defense is heard, and the defendant is ready to go before the
jury. And at the end of the case the court says that upon an
examination of the statute it believes the statute to be uncon-
stitutional, and it quashes the indictment upon the ground of
the unconstitutionality of the statute upon which it is founded.
What is the verdict and the judgment in Wisconsin? I know
what it would be in my own State, but not in any other State.

Mr., SPOONER. The court would direct an acquittal by the
jury.

Mr. RAYNER. Do you think that man ought to be tried
again?

Mr. SPOONER. 1 will get to that.

Mr. RAYNER. I want you to get to it, and get to it slowly
and surely. I say under this proposed statute you could try
that man again. That is my point, as T have indicated to the
Senator from Minnesota. That man will be tried again under
the proposed statute. In other words, you open the doors
under this proposed statute. If there was no appeal taken the
man could not be tried again.

Let me give another case, a case that comes right home to
this bill. Suppose there is a plea of limitations. Suppose a
man is indicted. I want to say to Senators I have had little
criminal nisi trial practice; I do not want it. I tried two crimi-
nal ecases, murder cases, when I first came to the bar, for the
prisoners, and I felt worse than either of the men did.

Mr. PATTERSON. Mr. President:

Mr. RAYNER. One minute. I say I felt worse than did
either of the men, who ought to have been hanged, and I made
up my mind that I could not practice criminal law at nisi prius.
About a week after that time I was offered the position of
State’s attorney for Baltimore ecity, which I accepted for the
moment, but in about a week I came to the conclusion that I
could not prosecute a man. I felt every time I prosecuted a
man that I was prosecuting his wife and children. I have,
as attorney-general, had four years’ practice in the appellate
tribunals, and it became my duty, in connection with the
State's attorneys for the different counties and cities, to try
these - cases.

My colleague has had the largest criminal trial practice in
the State of Maryland—perhaps as large a criminal trial prac-
tice, as well as any other practice, as any lawyer here. I think
he agrees with me upon the views I have taken.

I am speaking now of what is the law, and I want to be dis-
tinctly understood, so as to have no mistake about it. I am
not defining jeopardy. There are questions that can be asked
me as to what is jeopardy or what is not jeopardy that ean not
be answered. I merely say when a man is tried and when he
is acquitted he never ought to be tried again. I do not care
what he is acquitted on.

Let me give this plea of limitations case now. Suppose a
plea of limitations is not filed in time. In our State we file
what is called a ne recipiatur—that the plea be not received.
Suppose the Government files a plea of ne recipiatur and the
court overrules the plea and the Government takes an appeal.
An acquittal is directed upon the plea of limitations. Now,
can you try that man over again? One author say you can.
Another says you can not. The Encyclopedia says that when a
man has been tried upon the plea of limitations you ean not
try him over again. He has risked his case upon the plea of
limitations, has been acquitted, and you can not try him over
again. In this bill you permit him to be tried over again, be-
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cause you take an appeal to the Supreme Court, and the Su-
preme Court holds that the plea of limitations was not filed in
time, that the man has never been put in jeopardy, and.he is
tried over again.

In order to show my friend that this amendment is not new,
that this is no innovation of my own, I want to put in what
was stricken out in the original bill. Why did the Judiciary
Comimittee strike this out? The words that were stricken out
of the original bill occur on lines 6, 7, and 8. Read it and it
will not be considered that my argument has anything peculiar
at all about it or that there is anything novel about the point I
am making. Lines 6, 7, and 8 read:

That if on such a writ of error it shall be found that there was error

in the ralings of the court during the trial, a verdict in favor of the
defendant shall not be set aside.

Why was that taken out of the original bill? Why was it not
left in there? I want that put back., It is the best thing that
you can do—to put this back into this bill. It was put into
the District of Columbia bill. There is therefore nothing
startling about it. I am just trying to extricate ourselves from
this howling wilderness of confusion upon the subject of what
constitutes legal jeopardy. Here is the District of Columbia
bill that the Senate passed giving the appeal :

Provided, That if on such appeal it shall be found that there was

error in the rulings of the court during the trial, a verdict in favor of
the defendant shall not be set aslde.

Not only that, but you will find this same provision in the
laws of Arkansas, of Nebraska, and of Nevada. I like the
Nevada law better than I do any other. In Arkansas it is pro-
vided that judgment in favor of the defendant which operates
as a bar to future prosecution of the offense shall not be re-
&efsed by the supreme court. In Nebraska you find a provision

e

The judgment of the court in the case in which the bill was taken
shall not be reversed nor in any manner affected.

This is good law. Why not put this in?

But the decision of the sufrome court shall determine the law to

govern in any similar case which may be pending at the time the deci-
slon is rendered or which may afterwards arise the State.

Why not put the Nevada law in? In Nevada there is a pro-
vision that an appeal taken shall in no case stay or affect the
operation of a judgment in favor of the defendant.

Texas has a provision in her constitution that an appeal shall
not be taken by the State. I think the Senator from Texas,
perhaps, will tell me whether I am quoting the points correctly
or not in the constitution of Texas, giving no right of appeal
at all in criminal cases to the State. Twenty States have
refused to give the right of appeal in eriminal cases, and out of
the other States that have given them half of them have a pro-
vision similar to my amendment. They are not defining * jeop-
ardy,” they are simply reiterating a principle which has existed
from time immemorial, that when a man is once tried and once
acquitted, no matter by what tribunal, if it is a tribunal of
competent jurisdiction, he shall not be tried again.

Now, in eonclusion, T do not propose to go to work and pass
a law for 80,000,000 people to remedy the erroneous judgment,
perhaps, of a judge in a single case, and that is all that this law
seems intended for. We never heard of it until that decision.
I want to say that I believe that decision was right. I have
carefully examined it. I think if Judge Humphreys——

Mr. NELSON. Will the Senator allow me to interrupt him?

The VICE-PRESIDENT. Does the Senator from Maryland
yield to the Senator from Minnesota?

Mr. RAYNER. Certainly. :

Mr. NELSON. I want to call the Senator’s attention to the
fact that in the very case to which he refers no appeal could
have been made under this bill. No appeal on a writ of error
could have been taken under this bill for the reason that the
issue of fact was submitted to a jury and the jury found in favor
of the defendant upon that plea in bar. Under this bill that
case could not be appealed to the Supreme Court of the United
States,

Mr. RAYNER. That is just what I have said.
could not have taken an appeal.

Mr. NELSON. Not in that case, because the defendant had
been in jeopardy. He had been tried by a jury on that issue.

Mr. RAYNER. I said you could not have taken an appeal
in that case, and that is the reason why this law is proposed.
It is to give an appeal in a case of that sort.

Mr. NELSON. This proposed law does not give an appeal in
a ease of that kind. It gives an appeal from the decision or
judgment sustaining a special plea in bar when not put in
Jeopardy.

Mr. RAYNER. You can raise precisely the same question by
a special plea in bar. The Senator from Minnesota knows why
this law is being urged and precipitated. As far as I am con-

I said you

cerned, I do not suppose anyone has stood out here longer and
more strongly than I have against all the combinations of rail-
road companies or trust companies or any other companies when
they are violating the law. I have gone to the extreme point on
that question, and I stand here ready to enforce the law with
the severest punishment when there is any violation of it.

But I am not prepared to pass such a law to-day for 80,000,000
people, perhaps because a judge has made a mistake in a given
case. I think the judge was righf, but even if he was wrong I
am not in favor of changing the common law. This is a peril-
ous matter that we are engaged in. This is a perpetual matter.
We have gone along for over a hundred years without it and
now in a moment we are to revolutionize the practice of the
appellate tribunals of the United States. We have gone along
for centuries under the common law without it and now,
because a judge in a given case gave an opinion that did not
suit somebody, we are asked to pass a law which endangers
the liberty of our citizens. Men may not have been put in
jeopardy, and there are hundreds of cases where a man ought
not to be tried again whether he was put in jeopardy or not.

The Senators from the South have seen men dragged from
their homes to northern prisons for violations of law that they
were innocent of. We are not so much concerned with the com-
mon carriers violating the law and with people violating the
Sherman trust act in my jurisdiction. I am not afraid to
trust the inferior courts of the United States with the adjudi-
cation of those cases. Find better judges and you will have
better decisions, and if your judges are not honest, then there
is a remedy.

Tet me give you, in conclusion, a case that expresses my senti-
ments better than I can, from a great judge, and one of the
greatest judges who ever sat in a State tribunal of this Union.
et me read what he says about this condition and I will finish
what I desire to say. -

The Senator from Georgia [Mr., Bacox] knows these judges.
He was a student with one of them. They are great names
with us in Maryland—Joseph Henry Lumpkin and Eugenius
A. Nisbet. This is Judge Nisbet's opinion. It is very short.
1 want to give it to you. Speaking of jeopardy, he held that a
writ of error did not lie to the court in a criminal case at the
instance of the State, except to settle future cases. It ought
never to lie. If the constitutionality of a law is involved, let
the Supreme Court of the United States decide upon the con-
stitutionality or the unconstitutionality of the law. I am per-
fectly willing to vote for a law of that sort, and that decision
will be binding thereafter in every case that arises upon the
law. But I am unwilling to go beyond that., I am not willing
that the ease should have a retroactive effect, virtually an ex
post facto effect, and convict a man who has been already
acquitted before a tribunal of competent jurisdiction. Now,
let us see what was said in this case:

These ?rlnclples are founded upon that great fundamental rule of the
common law, * Nemo debet bis vexari pro una et eadem causa,” which
rule, for greater caution and in stricter vigllance over the rights of the
citizen against the State, has been in substance embodied in the Consti-
tution og the United States.

That means what I have been contending for to-day, that no
man should be twice tried for the same cause.

The trial of a citizen for a violation of the criminal law is a very
different thing from the trial of civil rights between two citizens,

The forms of [:medure and the principles upon which they W
are different. # * If there is, by reason of the offense rged,
an Injury done, especlally to any one person, he has a remedy for the
wrong. In eriminal trials the SBtate—the supreme authority, that au-
thority which makes the law and prescribes its penalty and executes
its judgments—moves against the citizen. * * * It is a salutary
precaution In favor of the citizen against an abuse of the sovereign
authority ; for histo teaches the melancholy truth that however
fenced and guarded, limited, and defined by laws or usages, It some-
times breaks over all these barriers, defles the sentiment of the world,
and, in the name of the law. violates justice and outrages humanity.
The reign of the Stuarts in England illustrates these views. That the
state will not, in this signally favored country, thus abuse its powers,
is not only hoped, but believed. Vigilant for right and liberty, we will
not trust her, but hold her steadily to the just limitations within which
the wisdom of other states and past generations have clrcumsecribed
her.

Now, Mr. President, in conclusion, I am opposed to this law
upon still another and a broader and a higher ground.

The VICE-PRESIDENT. The Senator from Maryland will
kindly suspend while the Chair lays before the Senate the un-
finished business, which will be stated by the Secretary.

The SecrerarY. Table Calendar 26, Senate resolution 214, by
Mr. CARTER.

Mr. NELSON. I ask that the unfinished business be tem-
porarily laid aside. 2

The VICE-PRESIDENT. Without objection, it Is so ordered.
The Senator from Maryland will proceed. '

Mr. RAYNER. NMr. President, I could not state my conclu-

‘sion any better than the Senator from Maine [Mr. Harr] stated
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it the other day. Just in a few words, as concisely as it could be
put, he made the whole objection that lies to this bill. I am
opposed to it mpon the grounds stated by him. I am opposed
to it, but, as I have said, upon a broader ground.

We are here, Mr. President, day by day legislating in the
interest of centralization. The Executive, it seems to me, is day
by day encroaching upéon constitutional limitations; and now
we are to commence with the judiciary and enlarge the powers
of the Supreme Court, and give it a jurisdiction which, in my
judgment, violates the cardinal principles of the common law,
is against American precedent, and, what is worse than all, in-
fringes upon the Constitution of the United States.

Mr. President, you can count me out of this performance, I
do not know how long I will remain here, but so long as I am
here I will to the last degree with all my humble strength resist
every enlargement of Federal power, whether in the hands of
the legislative, the executive, or the judiciary departments, that
is not demanded by the absolute requirements or necessities of
the American people.

Mr. KNOX. Mr. President if I entertained any such view
of this proposed legislation as suggested a few days since by
ihe Senator from Maine [Mr. Hate] and repeated to-day by the
Senator from Maryland [Mr. RaysEer], I would be most earnest
in my opposition to the bill.

The Senator from Maine stated exactly my position when he
said that the old-fashioned doctrine that a man should not be
placed twice in jeopardy of life or limb for the same offense
was good enough for him. It is good enough for every Ameri-
can citizen, and whether he willingly yields his assent to that
doctrine or not, it is the doctrine of the Constitution, and he
must bend to it.

Mr. President, if I thought there was a single line, or a sen-
tence, or a clause contained in this bill which by any court
would be construed to place a man fwice in jeopardy, I would
vote to cut it out, not because there would be any necessity for
cutting it out, as it would be invalid under the Constitution of
the United States, but I would vote to eut it out upon the ground
that it would not be an artistic and intelligent bill with such a
provision within its borders.

Mr. President, before proceeding to say anything—and I pro-
pose to say very little—as to the merits of the bill, I wish to
correct an impression that the Senate must have from what the
Senator from Maryland has just stated, that this is an entirely
new proposition; that it has been sprung on the Senaie be-
cause of some very recent things that have occurred in the judi-
cial history of the United States. Such, Mr. President, is not
the case, and in respect to this I speak of personal knowledge,
because I can say to the Senator from Maryland that as long
ago as 1902 I had the honor, in a report to the Congress of the
United States, when I held the position of Attorney-General of
the United States, to recommend this legislation to Congress;
and it is my impression that I was not the first Attorney-General
to make that recommmendation.

Mr. President, this legislation is along the line of the law as it is
understood in England under the common law. It is along
the line of the action by a great majority of the States of the
United States. In England the Crown always had the right
to an appeal in a criminal case. In my own State since ifs
foundation the right has been conceded. Our courts have
always said that it exists except where limited by statutory
provision. If I had the time I could enumerate from the report
of the committee at least twenty-eight States where the pro-
visions of their statutes are substantially the same as those
contained in the pending bill.

Mr. President, the question of what or what is not jeopardy
is a most material ene for our consideration. I quite agree with
the Senator from Maryland that it is extremely difficult to
define what jeopardy is; and we get our best notion of jeopardy
from the decisions of the courts which say what is not jeopardy
under the particular circumstances.

I quote from the law writers:

Jeopardy, in its constitutional and common-law sense, has a strict
- gllﬁmtlon 50 crimi%al prosecution only. (In re MeClaskey, 37 Pac.,
58, kla., 56
A defendant is not {n legal jeopardy within the meaning of the con-
stitutional restriction until he has been put upon his trial before a
tent jurisdiction, upon an indletment or Information
which is sufficient in form and substance to sustain a conviction.
Thus a plea of former je eg'uﬁy, which merely alleged that defendant
had formerly been informed against for the same offense, but did not
nll ﬂmt he had been ?ut on trial, was demurrable. (Klein v. State,
1036, 1037, 157 Ind., 146 ciling Cooleg, Const. Lim., ed.,
399 Rowland ». State, 1"3 ind 511 485 ; Dye v. StntP..
130 'Ind., 29 N. ., 771.)
Where an indictment was so defective that, if the defendant had been
convicted u.ndcr it, he could have had any gudgment entered up against
him revcrsed,] here is no jeopardy, and the solicitor is authorized to

ﬁ‘% )for a nol. pros and indiet anew. (White v. State, 49 Ala., 344,

Where an Indlctment is quashed on demurre the defendant is not in
;eopardr under it, and may be E!er a second indictment
or the same o\'fense (State o. i].l 33 A:t. 129, 181.)

“ Jeopardy ™" is not s ({nonymous with the words “ twice put on trlnl L
and there is a wide difference between a verdict given
nﬂverdict whenever the jury are charged with the person, and t,he
offense—

And this comes nearer being a definition of jeopardy than any
I have been able to find—

whenever the jury are charged with the person, and the offense is
punishable by death, and the indictment is not dcfective. he is in jeop-
ardy of life, and accordingly, if discharged without a verdiet, he can

not be tried again. DBut where a person is put on trial under a bad
indictment he may be tried again, though acquitted, becaunse his life
was not in Ef pardy, and the court could not have given ju ent
a ainst him if he lmd been convicted. (United States v. Gilbert, U. 8.,

Fed. Cas., 1287, 1

Jeopardy does not attach after a verdict a st accused, it has
been set aside on his motion for a new trial. (People v. Travers, 19
Pac., 268; T7 Cal.,

Jeopardy does not attach if, after a_verdict inst accused, it has
tn%mé r,let ils(ildf on arrested judgment. (People v. Travers, 10 Pac., 268;
77 Ca 7

ardy is not considered as attaching, although the jury has been
swom if the defendant is erroneously convicted and obtains a reversal
of judgment. (Lovett v. State, 14 South., 837, 838, 33 Fla.,, 389;
People v. Travers, 19 Pac., 268, 77 Cal., 176.

ulvi{ ¢ jeopardy,” within the meunl'ng of the Constitution, Is meant
lawful jeopardy from the commencement of the pro gs until their
termination by a proper judﬁpﬁgxt and sentence or acquittal, or what
the law regards as such. e, either for want of jurisdiction or
from some defect in the indictment, or from such error in the course of
the prrx‘eefllngs the verdict is set aside or the judgment arrested on a
writ of error brought by the defendant or on a motion made by him, and
he is tried again, he is mot thereby put in jeo ards' a second time.
(Commonwealth ¢. Wheeler, 2 Mass.,, 172, 17 Commonwealth wv.
Peters, 53 Mnﬂs 12 Metc., 387 Commonwealth v.’ Roby, 29 Mass., 12
Pick., 496, 502 Commonweﬂth v. Lahy, 74 Mass., 8 Gray, 459 ; Com-
monwealth v. Gould, 78 Masa.. 12 Gru§ 171; McKee v. People, 32
N. Y., 239: People ©v. McEay, N. Y., 18 Johna, 212; State v. Walte

Ann., 400; Jones v. htnte, 15 Ark., 261 Turner v. State, 4
’1 Gemrd v. People, 4 11, 3 Scam., 362; State v. Redman, 17
Btate v. Sutton, Md., 4 Gin, 404 ; Cwle Const. Lim., 3d
ed, 32 St. & Const. Law, 2d ed., 672, 5 4, note “a’" In
McKee v, 1'005:3 (82 N. Y., 230, 2-15] it was held t.hnt the term has no
relation to the reversal nt an erroneous judgment and pronouncing a
legal one pursuant to a -legal conviction. Accordinfly. where a_ final
judgment is reversed on account of an erroneous sentence and the case
remanded for a proper sentence, the resentence does not put the prisoner
twice in jeopardy within the mennlng of the Comstitution, theugh hi
has served a part of his time under the original sentence. (Common«-
wealth v. Murphy, 54 N. E., 860, 861 ; 174 Mass., 369; 48 L. R. A, 303 ;
756 Am. St. Rep., 353.)

I ask the indulgence of the Senate to read about a page and
a half from Bishop on Criminal Law, volume 1, sections 1024
1030. I have made the selection of these excerpts with the
groatest care, and because I think they will be of use to Sen-
ators in making up their minds about this bill.

Rights of Btate to have proceedings reversed.—In England writs of

error, the practical object of which generally to bring whatever ap-
rs of record under the review of a higher tribunal, seem to be

allowable to the Crown in criminal causes; but the courts of most of
our States refuse them and refuse the right of appeal to the State or
Commonwealth, except where e Iy authori by statute, as In
some States they are. In Maryland the State may have a writ of
error at common law to reverse a ju nt given on demurrer in favor
of a defendant. And in some other tes guestions of law may, with-
out cific statuto direction, be review by this prnceeding or‘gy
appeal on prayer o the State. The question iIs not from 4
culty ; but probab g{ udges have .refused the wrlt to the State
from not distingui ing sufficiently between cases in which the rehear-
ing would violate the constitution and cases in which the prosecuting
pu\aim;l ll:lsal the same Inherent right to a rehearing as a plaintiff has in
a civil snit,

Common law impediments to rehearing.—It should be borne in mind
that the constitutional provision under consideration is not the only
impediment to the rehearing of a criminal eause. It is the only one
not removable by legislation; but, when legislation has not interfered,
and the guestion depends on common-law principles, there may be vari-
ous other absolute bars to a further trial.

Validity r[ statute authorizing rehearings.—Whatever the terms of a
statute providing for the retrial of eriminal causes, or a reexamination
of the proceedings, it will not ordinaril J be interpreted, and will never
have force, to violate the oonstlmtion provision under consideration.
1f the }eopnrdy has once attached, can y
without the consent of the defendant. whntevet the stntute may direct.
It will apPly only where It constitutionally may.

Reversal by State after trial.—A statute which undertakes to give
to the State the rii;ht of appeal, to retry the party after acquittal on a
wvalid !ndltr.ment. vold. And no writ of error or other proceedin
allowed to the State can constitutionally open anew the guestion o
guilt after the jeopardy has attached. ven though an acquittal has
been produced by an erroneous direction of the judge at the trla,t the .
result is the same.

But—

Reversal before jeopardy.—Before jeopardy, any reversal of proceed-
ings, whether on prayer of the State or of the defendant, may be had
without prejudice to a fresh prosecution.

Thus—

Valid indictment quashed—JTudgment on invalid—If, without a trial,
the court quashes a valld indictment, or enters judgment for the d&-
fendant on his demurrer, believing it invalid, a trial may be had after
the prosecutor has procured the reversal of these pr ings ; beecanse,
as we have seen, the prisoner is not in jeopardy until the jury is im-
paneled and sworn. And the same consequence follows where a judg-
ment of conviction has been rendered on an invalid indictment.
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But—

Proceedings regular down 1o trial.—Where the indictment is suffi-
cient and the proceedings are regular before a tribunal having juris-
diction down to the time when the jeopardy attaches, there can be no
second jcopard?’ allowed in favor of the State on account of any lapse
or error at a later stage. This doctrine should be considered in con-
nection with what was said under our last subtitle, else it may be mis-
applied.

For example—

Quashed at defendant’s prayer.—I1f—

And I take it this is the nub of the whole proposition—

If at any stage of the proceedings a defendant procures an indictment
to be gquashed, he can not be heard to assert, in bar to a new one, that
the first was good and he was in jeopardy under it.

Court without authority.—If the court has no %urlsd[ction over the
offense, or derives its existence from an unconstitutional statute, or
is holding a term not authorized, or is otherwise without authority in
the premises, the defendant is not in jeopardy, however far the tribunal
{n'oc 8. In most or all of these circumstances the final judgment

s not voldable, as mentioned in a previous section, but void; so that
lﬁ}s unrerteirsled conviction is no more a bar to another prosecution than

8 Acqn al.

Con:!urrent Jurisdiction (magl'strafc‘s—courﬁmarﬁal}.—ﬂut it the
tribunal has authority, concurrent with another, or exclusive—whether
it is an Inferior one, as a justice's court, a court-martial, or the court
of a municipal corporation, or is a superior one—a conviction or ac-
quittal in it will be a bar to subsequent proceedings in whatever court
undertaken.

The plea.—The plea, usually put in at the arraignment, is an essen-
tial part of the proceedings. And, until an indicted person has pleaded,
he is not.in jeopardy, though a jury has been sworn to try him or even
though there has been an actual trial. But the simlliter appears not
to be essential.

Mr. President, from these authorities, it seems to me, the fol-
lowing can be deduced: If a defendant, as is provided by this
bill, demurs to an indictment and the court sustains the demur-
rer, and the prosecutor appeals, and the court sustains the
appeal .and reverses the judgment on the demurrer, the de-
fendant was not in jeopardy, because he defeated his right to
a verdict by his own act.

It is the same in case of motion to quash as well as in case
of a maotion in arrest of judgment after verdict if the motion is
sustajmed. -

Suppose, however, the prisoner is acquitted upon a wvalid
indictment. I agree with the Senator from Maryland [Mr.
Rayner] that no statute could constitutionally open anew the
question of his guilt upon any appeal for errors at the trial,
and this act does not propose to give any such appeal. This
bill allews to Government an appeal only from—

Defendant's motion to quash or set aside indictment ;

Defendant’s demurrer to indictment ;

Defi nt's motion, successfully made, in arrest of judgment for
insufi cy of the indictment;

A juglgment sustaining defendant's special plea in bar.

These proceedings are all defendant’s aets before a verdict
to prewent a trial, except the motion in arrest of judgment,
which'is defendant's act after a verdict against him to defeat a
judgment on the verdict. These motions of defendant rest upon
the want of jurisdiction of the court, the unconstitutionality of
the statute, or some other lack of right to proceed to trial or
to judgment on the verdict, the effect of all of which is to
defeat the jeopardy. Mark this: It is not proposed to give the
Government any appeal under any circumstances when the de-
fendant is acquitted for any error whatever committed by the
court.

We can not give the Government an appeal or writ of error
~ in any case where a judgment of reversal would put the defend-
ant again in jeopardy, and this bill does not undertake to do so.
It gives the Government an appeal only when the defendant has
been sucecessful in defeating his jeopardy by defeating the trial.

The Government takes the risks of all the mistakes of its
prosecuting officers and of the trial judge in the trial, and it is
only proposed to give it an appeal upon questions of law raised
by the defendant to defeat the trial and if it defeats the trial.

The defendant gets the benefit of all errors in the trial which
are in his favor, and ecan challenge all errors in the trial which
are against him., It is certainly not too much when he attacks
the trial itself or the law under which it is conducted to give the
people the right to a decision of their highest courts upon the
validity of statutes made for their protection against crime.

Mr. PATTERSON. Mr. President, the position of the Senator
from Maryland [Mr. Rayser] with reference to this bill, it
seems to me, is somewhat of a reflection against either the
intelligence or the sense of justice of the members of the Ju-
diciary Committee who reported it. After listening with great
care to the remarks of the Senator from Maryland, I am con-
vinced that his attitude arises wholly from a misconception of
what this bill intends.

The Senator asks why a certain provision that was in the
bill, which came from the House of Representatives, was not
retained in the bill as it now stands. The reason is conclusive

that the House bill was so completely changed by the Judiciary
Committee of the Senate that such a provision would have been
wholly improper and have rendered the bill, as reported by the
Senate committee, thoroughly inartistic, if I may use that
term. The changes made in the bill by the Judiciary Committee
show how solicitous the Senate committee was as to the rights
and the privileges of a defendant who has been once in jeopardy.
The House bill, as it came to the Senate, provided for writs of
error to the Supreme Court, or.- the court of appeals, in every
instance, and in every case in which a defendant was entitled
to a bill of exceptions and a writ of error; in other words, the
bill, as it came from the House, permitted writs of error on
matters of evidence given before a jury on the trial of a crimi-
nal ecase; writs of error as to the instructions of the court to
the jury ; bills of exceptions and writs of error in every possible
contingency where they might be demanded by a defendant.

Mr. NELSON. Mr. President——

The PRESIDING OFFICER (Mr. GALLINGER in the chair).
Does the Senator from Colorado yield to the Senator from Min-
nesota?

Mr. PATTERSON. Certainly.

Mr. NELSON. Allow me to make a suggestion in that con-
nection, which is, that the House bill allowed an appeal even
where the defendant had been acquitted by the verdict of a
jury ; which would be altogether meaningless.

Mr. PATTERSON. Yes; and the Senate committee curtailed
the bill as it came from the other House and eliminated from it
everything that might seem to be responsive to the objections
made by the Senator from Maryland, and, instead of allowing
writs of error and bills of exception in every case in which a de-
fendant in a criminal ecase would be entitled to them, the com-
mittee limited the writs of error and bills of exception to four
particular specific cases, in neither one of which, Mr. President,
was it possible for jeopardy to have attached; and beeause it
was impossible for jeopardy to have attached in either of the
cases in which writs of error are allowable to the appellate
court, the provision in the House bill covering the matter of
jeopardy was not incorporated in the Senate bill. Let me read
what the House bill was:

That in all eriminal prosecutions the United States shall have the
same right of review hg writ of error that is given to the defendant, in-
cluding the right to a bill of exceptions.

With that sweeping, broad provision it is absolutely necessary,
Mr. President, if the rule of jeopardy is to be preserved, that the
provision which the Senator from Maryland insisted should be
incorporated in this bill should be in the House bill, which is:

Provided, That if on such a writ of error it shall be found that there
was error in the rulings of the court during the trial, a verdict in favor
of the defendant shall not be set aside.

Under the Senate bill there can be nothing which occurred
on the trial submitted to the appellate court. Therefore the
necessity for the proviso in the House bill does not exist and
would be wholly improper in this bill.

Now, Mr. President, is there any jeopardy under any definition,
I do not care how broad or indefinite or definite the definition of
“ jeopardy " may be? I maintain, whatever the definition is,
that no jeopardy can attach in eases in which writs of error will
lie under the Senate bill, bills of exception and writs of error
being, first—

Fl;om the declsion or judgment guashing or setting aslde an indlct-
ment.

That is, as a rule, before pleading. The motion to quash an
indictment is, as a general rule, filed before the prisoner is
required to plead guilty or not guilty. If the prisoner pleads
guilty or pleads not guilty in order that the motion to guash
may be heard and decided by the court, the plea of not guilty
is set aside or held as not having been made.

Mr. SPOONER. And they ask leave of the court to with-
draw it.

Mr. PATTERSON.
of not guilty.

Mr. SPOONER. A request which is always granted.

Mr. PATTERSON. 8o that nothing that squints at jeopardy
has existed up to the time the court has passed upon the mo-
tion to gquash the indictment.

What is the next?

From the decision or judgment sustaining a demurrer to an indict-
ment or any count thereof.

A demurrer is simply another form of a motion to quash. A
demurrer simply reaches the insufficiency of the indietment to
put the defendant upon his trial, and therefore it also is in-
terposed before the defendant is required to plead. If he has
pleaded before the demurrer can be heard and determined, the
reqiest will be made to withdraw the plea of the defendant
until the demurrer has been heard and passed upon by the court.

And they ask leave to withdraw the plea
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I skip from the second te the fourth because the third ground
is one of an entirely different class.

From the deecision or judgment sustaining a special plea in bar, when
the defendant has not been put in jeopardy.

A special plea in bar, Mr. President, is a plea that does not
relate to the guilt or innocence of the defendant in the sense
as to whether he did or not commit the act for which he was
indicted. A sgpecial plea in bar is that which is set up as a
special defense notwithstanding the defendant may be guilty
of the offenses with which he is charged; it is for some outside
matter; yet it may have been connected with the ease. The
special plea in bar that was filed by the indicted Chicago
packers is a very good illustration of that. Their plea in bar
set forth the fact of their having been induced or led, whatever
it may have been, to make communications to the law officers
of the Government with reference to their business that gave
the district attormey information which enabled him to bring
about the indictments and to help in their prosecution. That
had no reference to the guilt or innocence of the accused. It was
a pleading of fact that was independent of the crime for which
those packers had been indicted.

Therefore, Mr. President, there could be no jeopardy in a
ecase of that kind where there was a decision upon the special
plea in bar, because it is not under a plea of guilty or not
guilty that the insufficiency of a special plea in bar is deter-
mined; it is non obstante whether the defendant is guilty or
not guilty.

In neither of these three instances, Mr. President, is it pos-
sible that there could have been jeopardy in any sense under
any definition that can be found in the decisions of any court
of record. So that all that the Senator from Maryland has said
upon the subject of preserving to an aceused all the rights and
privileges that attach to the rule of jeopardy, as we find it
contained in our constitutions and the records of the courts,
had nothing whatever to do, nor did it relate in any wise to
either of the cases in which the writ of error would lie, to
which I have called the attention of the Senate.

From the decision arresting the judgment for conviction for in-
sufficiency of the indictment,

Mr. President, it is utterly impossible that a writ of error
would lie in a case where a defendant had been found not
guilty. The motion in arrest of judgment can only be made—
it is wholly inapplicable to any other condition than that of
conviction—to a verdict of guilty. It is interposed after a
verdict of guilty and before judgment for an alleged legal rea-
son that will arrest the court in pronouncing judgment upon the
verdict. Therefore if a motion in arrest of judgment is sus-
tained, and the Government takes its writ of error to the court
of appeals or to the Supreme Court, it is not a case of putting
a man twice on trial for the same offense who had been ac-
quitted in the first instance. It is a case in which the defend-
ant has been tried, in which he has been found guilty on the
merits of the case, and by reason of some technicality, if I may
use the term in its broad sense, the hand of tho court is arrested
from imposing the penalty upon him.

8o, Mr, President, in either of these cases the writ of error
is taken to the Supreme Court, and in each instance it must be
taken to the Supreme Court by the Government, because the
defendant would have the right to do those things quite inde-
pendently of the enactment of this bill.

1f the Supreme Court shall reverse the decision of the lower
court, it is not putting the defendant in jeopardy the second
time, for in the case of sustaining the motion to gquash he had
not been in jeopardy; in the case of a demurrer being sustained
he had not been in jeopardy ; in the case of a special plea in bar
that went against the Government the defendant had not been
in jeopardy on the merits of the case; and in the case of the
arrest of judgment the defendant had not been in jeopardy, be-
cause, Mr. President, he had been convicted; he had not been
acquitted; and if the Supreme Court should hold that the
action of the lower court in sustaining the motion in arrest of
judgment was erroneous, then, Mr. President, the defendant
could not complain, either if the judgment of the court shall be
entered upon the verdict or a new trial shall be ordered, be-
cause it is giving to the defendant a new opportunity to go
acquit when, under the trial that was had, he had been con-
victed. :

The reason, Mr, President, that I, as a member of the Com-
mittee on the Judiciary, favored this bill is this: Without this
bill in the criminal laws there is liable to be the greatest con-
fusion throughout the country. Congress passes a law, and
we find that the district court—it may be of Ohio—will render
1 decision that the law is unconstitutional. The district court
In the State of Kentucky may render a decision that it is con-
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stitutional. The decision of one district court is in no manner
binding or conclusive upon another district court. Decisions
of such courts are only persuasive, and not controlling. They
may be controlling within the jurisdiction in which they are
rendered, but they are not controlling outside of that jurisdie-
tion. And we would have, Mr. President, this strange and ex-
traordinary condition as we have had it—and to my mind it
is a disgrace to the judiciary of the country that such things
should be witnessed. We have a district court in one juris-
diction holding that a law is ineffective for one reason or an-
other—it may be that it is unconstitutional, or for some other
reason—and we have a distriet court in amnother jurisdiction
holding the reverse; and as the cases multiply in the several
sections of the country we may find one half of the courts of
the country arrayed against the other half of the courts of
the country upon the same identical law ; one half holding that
it is entirely constitutional and the other half holding that it
is unconstitutional. So, Mr. President, that confusion, that
ridiculous condition, exists and must continue to exist, because,
as the law now stands, until a case involving the guestion shall
go to the Supreme Court and it is brought there by the defend-
ant, there can be no adjudication by a court whose decision and
judgment is controlling.

I am quite willing fo have it said, go far as I am concerned,
that the decision of Judge Humphreys in the Chicago case led
to the legislation that is now proposed. Why should it not,
Mr. President? If it calls the attention of the country to a
condition of our laws that iz absurd, that leads to injustice in
one half of the country and to justice in the other half, to a
condition of our laws that will permit the same law to be held
constitutional in one half of the country and unconstitutional
in the other half, and have a citizen committing an act that is
not an offense in one half of the country but is an offense in
the other half of the country, the same act being done without
any fear of consequence in certain States in the Union and
leading to the penitentiary, it may be, in other States in the
Union—if that condition has been brought to the attention of
the couniry and of Congress, Congress has done right to grap-
ple with the question and to make it possible to eliminate such
a status from the laws and their enforcement in the United
States.

I would have been, Mr. President, as rigorous as the Senator
from Maryland in protesting against any interference in any,
way with the right of protection under the law of once in
jeopardy. We can not afford in this country to in anywise
weaken the protection that the statute law and the Constitu-
tion afford. This bill, Mr. President, in nowise does it. It
does not even wink at it, if I may use that term in connection
with a grave and dignified subject such as this. The bill is
intended to cure a defect in the administration of justice, a
defect that should be cured as speedily as possible if the deci-
sions of our courts are to be received with the dignity and con-
fidence that the decisions of all of the Federal courts should
meet with throughout the country.

Mr. HEYBURN. Mr. President, I desire to send to the See-
;(;ltlsary‘s desk some amendments which I propose to offer to the

The PRESIDING OFFICER. Does the Senator desire the
amendments read at this time?

Mr. HEYBURN. I desire to discuss the amendments.

The PRESIDING OFFICER. The proposed amendments will
be stated.

The SECRETARY. On page 2, line 2, after the word * taken,”
it is proposed to insert “ on objection to the sufficiency of the
indictment in matters of law;” on page 2, line 21, after the
word * objections,” to insert the words “ by the United States; ™
and on line 22, after the word “ form,” to strike out the word
“only " and insert the words “ or law.”

Mr. HEYBURN. Mr. President, if the right of appeal in-
tended to be provided for by this measure is confined to juris-
dictional questions, the question of jeopardy passes out of
congideration. A man can only be placed in jeopardy by a trial
in a court having jurisdiction to try the matter. The amend-
ment which I have proposed confines the operation of the pro-
posed review by the appellate court to the guestions of juris-
diction, The question of jurisdiction involves the question of
the legality or binding force of the statute under which the man
is held for trial. That is a jurisdictional question. It involves
the question of the manner of the execution of the law, that it
shall be in accordance with the provisions of the statute. That
is jurisdictional.

If the courts do not proceed along the lines laid by the stat-
ute, then the party has not been in jeopardy under any rule as-
serted by the Senator from Maryland [Mr. Rayxer] or the Sen-
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ator from Pennsylvania [Mr. Kxox] or the Senator from Colo-
rado [Mr. Parrerson]. He has been in jeopardy only when the
trial might result in a binding verdict against him.

In line 2, page 2, I have proposed, after the word * taken,”
to limit the effect of the right of review, so that it will read as
follows :

That a writ of error may be taken on objection to the sufficiency
of an indictment in matters of law.

Those words “ in matters of law " are broad enough to cover
every possible question of jurisdiction.

Then I propose, in line 21, to limit the right to take this ap-
peal by inserting after the word “objection” the words “by
the United States;™ so that it will read:

That hereafter all objections by the United States to the sufficiency
of the indiectment in matters of form—

Then I propose to insert—
or law—

And it continues—
shall be made and determined prior to the empaneling of the jury..

It would not be safe to leave out those words of limitation,
“by the United States,” because to leave them ount would pro-
hibit a defendant, who may discover in the hour of the execu-
tion of the judgment that the indictment was defective, from
entering objection. The defendant should have the right, up
to the very last possible moment, to take objection to the legal
sufficiency of the indictment. As the bill comes to us for con-
sideration there is no limitation in favor of the defendant. It
has often happened that when the trial court has entered judg-
ment and passed sentence upon a defendant and an intermediate
tribunal has affirmed the action of the trial court upon a ques-
tion of law as to the sufficiency of the indictment being pre-
sented to a member of the Supreme Court of the United States,
a writ for the review of the proceedings of the lower courts
has been granted and an order issued suspending the execution

“of the judgment, perhaps the party having been sentenced to
be hanged. So it is absolutely important, if we are to pass
~ this bill at all, that these words of limitation shall be in-
serfed in it. Otherwise it strikes at an existing right of a
defendant.

Mr. RAYNER. Mr. President——

The PRESIDING OFFICER. Does the Senator from Idaho
¥ield to the Senator from Maryland?

Mr. HEYBURN. Certainly.

Mr. RAYNER. I am compelled to leave the Chamber for a
moment. Will the Senator permit me to add to my amendment
just a word?

Mr. HEYBURN. Certainly.

Mr. RAYNER. 8o as to read “during the trial and verdict
or judgment.”

The PRESIDING OFFICER. The Senator has a right to
modify his amendment.

Mr. HEYBURN. I am confident that the Judiciary Committee
did not intend to take away from a defendant any right now
possessed by such defendant under the law to appeal from a de-
cision against the defendant. They intended evidently by this
legislation to enlarge a right of the Government without inter-
fering with the right of the defendant. Yhere the court holds
that a law is unconstitutional, and that therefore the Indictment
is bad, becanse of no authority to bring it, or where the court
holds that an indictment is bad, when as a matter of fact it is
in conformity with the statute (one going to the right to indict
and the other going to the manner of the indictment), I have no
particnlar objection to the right of appeal being given the Gov-
ernment if taken before the trial, in order that the court may de-

termine it at that time, before the defendant is put to the ex-
pense and the annoyance and the other incidents of a trial.

Those are instances that already have been in the minds of
those who propose this legislation. The decision of Judge
Humphreys and the decision of the court in Tennessee on the
question of the employers’ liability act involved those two ques-
tions. I believe if those questions are raised by the United
States before the frouble and the expense of a trial the hands
of the trial court may safely and properly be stayed until the
sufficiency of the law or the sufficiency of the indictment may
be tested by the higliest tribunal in the land. Then if the high-
est tribunal in the land sustains the court below, that will be
the end of the trial. If the highest court in the land reverses
the action of the court below, then the trial will proceed and
the defendant will have the benefit of knowing that those ques-
tions involving his right to the defense based upon an attack
upon the indictment have been adjudieated, and it resolves
itself down to a question of fact.

All lawyers of long experience have known of cases where
defendants, under erroneous advice that the indictment was

bad and that it might be safely relied on to set aside a verdict
or judgment upon the verdict, have allowed their cases fo be
tried carelessly, relying upon these legal questions that after-
wards proved fo be an insufficient reliance. If those questions
are settled before trial, upon appeal by the Government of the
United States, the defendant goes to trial with an absolute cer-
tainty that the law bhas been determined; and the amendment
which I propose simply provides that the Government shall
raise its objections to the indictment before the impaneling of
a jury. The party is not in jeopardy up to that time, The
machinery of the court has not laid its hand upon him up to
that time. Ile is merely charged, and he has not been brought
within the limits of jeopardy. Jeopardy can not exist where
there is no jurisdiction, because the question of jurisdiction is
an undetermined one until a judgment is executed, and may be
raised, as has been suggested, in the various ways—for instance,
on a motion in arrest of judgment.

Mr. President, I would be compelled to vote against this bill
so long as it would deprive the defendant of the right, up to
his last hour on earth, to call the attention of the court to a
defect in the indictment or a defect in the proceeding under
the statute under which the indictment was found. I could
not vote for a bill, no matter how good its other provisions -
might be, that would take from the defendant that right. This
bill as it comes to the Senate does take away from the defend-
ant that right. I would vote for the measure cheerfully if the
defendant were protected in his existing right to raise these
questions at any time up to the finnl execution of the judgment,
and, coupled with that, if the rights proposed to be given to
the United States by this bill are limited. The bill reads now:

That a writ of error may be taken by and on behalf of the United
States from the district or circult courts to the Supreme Court or the
cireuit courts of appeals, * in all criminal cases, in the fol-
lowing instances.

Then it cites the instances appropriate to the accomplishment
of this class of legislation. It does not limit the grounds upon
which the United States may take an appeal. The United
States should never be allowed to take an appeal upon ques-
tions of fact or upon the rolings of the court as to the admissi-
bility of testimony pending the trial. The burdens upon those
charged with the violation of law are sufficiently heavy at pres-
ent to put us on guard against adding unnecessarily to them
for the accomplishment of a purpose that on its face does not
pertain to the rights of the defendant, but to the rights of the
Government rather, So I have proposed the amendment limit-
ing the right of writ of error, providing that it may be taken
only on an objection to the sufficiency of an indictment in mat-
ters of law.

Mr, President, I do not think the provisions in lines 19 and
20 are essential to the bill in any way. The matter of a bill of
exceptions will not arise under any of the provisions of this
bill. An exception to the ruling of a court is settled under the
rules of the court and not by virtue of an act of Congress or of
any legislative body. The manner of settlement of a bill of
exceptions is provided for by the rules of the court. That a
party is entifled to except to the rule is sufficiently provided
within the general provisions of this bill. The bill of exceptions
is simply an evidence, the party having taken an exception, that
that exception has been allowed by the court; and the court does
not strictly allow a bill of exceptions. It settles a bill of ex-
ceptions to conform to the facts, showing that an exception was
taken. -

Mr. CULBERSON. Mr. President——

The VICE-PRESIDENT. Does the Senator from Idaho yield
to the Senator from Texas? :

Mr. HEYBURN. Certainly.

Mr., CULBERSON. I may have misunderstood the Senator
from Idaho, but I understood him to say that he wants to
amend lines 11 and 12 so as to read:

From tha decision or judgment quashing or setting aside an indiet-
ment on matters of law.

Mr. HEYBURN, No; the Senator misunderstood me. I have
not referred to lines 11 and 12. My amendment is confined to
line 2 and to line 21 and to line 22.

Mr. CULBERSON. I note now the proposition of the Sena-
tor. I invite his attention to the suggestion that at the present
time the United States is not permitted in criminal cases a writ
of error on any ground. This bill specifies the grounds upon
which that right shall exist so far as the United States is con-
cerned. I will ask the Senator if that does not necessarily ex-
clude all other cases, so that the amendment suggested by him
is nnnecessary?

Mr. HEYBURN., I think I see the point of the Senator’s
suggestion, that it is not necessary in line 2 to limit the scope
of the writ of error because from line 11 to line 17 the purposes
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for which the writ may be taken are defined. But it was be-
cause there are many ways of attacking a decision or judgment
quashing or setting aside an indictment that I have specified
the questions which may be reviewed. An indictment may be
quashed or set aside for other reasons than those included
within the exception I have stated; and in order that there
may be no question as to the grounds on which those objections
may be raised, I have limited them to questions of law.

Mr. CULBERSON. Mr. President

The VICE-PRESIDENT. Does the Senator from Idaho yield
to the Senater from Texas?

Mr. HEYBURN. Certainly.

Mr. CULBERSON. With the permission of the Senator, I
now have the amendment suggested by him. It has not been
printed, but it has been furnished me from the desk. Page 2,
line 2,
sufficiency of the indictment in matters of law."”

Mr. HEYBURN. Yes. The words *in matters of law " are
words of limitation.

Mr. CULBERSON. What I wanted to inquire of the Sena-
tor is whether there are any objections to an indictment on
matters of fact?

Mr. HEYBURN. There are grounds of objection on matters
of mixed fact and law, because of the manner in which the
law is stated or the facts are stated under the law. Indiet-
ments are quashed on those mixed grounds. I desire to confine
it simply to the questions of law. :

Mr. SPOONER. I do not remember ever to have known a
demurrer to an indictment to raise any other question than a
question of law.

Mr. HEYBURN. We are not discussing the question of a de-
murrer, We were discussing the question of a motion to quash
an indictment, which, while it partakes of the nature of a
demurrer, is something more than a demurrer.

Mr. SPOONER. Obh, yes; that is true. It may go to the
validity of the grand jury.

Mr. HEYBURN. It may go to all those questions—the man-
ner of their summons, the manner of their impaneling.

Mr. SPOONER. The matter of their conduct.
> Mr. HEYBURN. Yes. Those are mixed questions of law and
act.
the Government of the United States, because it does not test
the validity of a statute; it does not test the proper manner of
indicting under a statute. I would limit the questions that may
be raised by the Government of the United States to a narrow
scope, because, as a rule, the question of the manner of im-
paneling a grand jury, the guestion of the manner in which a
grand jury were summoned, are provided for by different stat-
utes than those whiech provide for the punishment of the party
who is to be tried before the court, and, therefore, are more
matters of detail and form than they are matters of legal sub-
stance, i

Mr. CULBERSON. Mr. President——

The VICE-PRESIDENT. Does the Senator from Idaho yield
to the Senator from Texas?

Mr. HEYBURN. Certainly.

Mr. CULBERSON. With the permission of the Senator, I
will say that I have listened to his explanation of the amend-
ment, but, rather than appear to acquiesce in his position, I
desire to say that I do not yet perceive a case in which a motion
to quash or set aside an indictment can raise a question of
fact or a matter of fact. The motion to quash an indictment
ordinarily is that it states no offense——

Mr, HEYBURN. That is one of the grounds.

Mr., CULBERSON. Against the laws of the Government in
favor of which the prosecution is aimed. But I can not con-
ceive of a case—there may be, but I can not conceive of it—
where the sufficiency of the indictment on a motion to quash
can be said to raise a question of fact. If necessarily, as I un-
derstand, raises a question of law.

Mr. HEYBURN. I think I can call the Senator’s attention
to circumstances under which it would be a mixed question
of law and fact—that is, the court would have to determine
facts. Suppose, for instance, it was charged by affidavit—Dbe-
cause that is the basis of a motion to quash, as a rule, where it
is not something that appears on the face of the indictment—
that the officer who summoned the grand jury was not such
an officer as is authorized by law to summon a grand jury.
Suppose the matter of fact was shown by affidavit that members
of the grand jury were not citizens of the United States.
Those are questions of fact to be determined outside of the
record as it appears upon the face of the indictment, and I de-
gire to eliminate those questions, so that the United States
will not be permitted to take an appeal from the decision of
the court upon that class of questions,

after the word * taken,” insert “on objéctions to the]

I would not bhave such a question reviewed on appeal of

Of course the defendant must be allowed to take advantage
of them. The defendant must not be disarmed to any extent
whatever in defending himself against the charge of violation
of the law. I hope that those instances, while there are other
instances, may be sufficient to direct the mind of the Senator
to the purpose that I have in limiting this in express terms to
questions of law. It is a question of law as to whether or not
a person other than a citizen may summon a grand jury. But
it is a question of faet as to whether or not the person who
did summon the grand jury was a citizen. The question of the
citizenship of the members of the grand jury is also a question
of fact. Questions of law are necessarily involved in the de-
termination of questions of fact. So I desire to eliminate all
such considerations and let the United States have the right
of appeal only when the motion to guash, for instance, is based
upon the fact that the indictment upon its face is not-in con-
formity with the law under which the indietment is framed.
That question may be raised sometimes either by motion to
quash or by demurrer. There are circumstances under which
either of those proceedings may be selected, but it does not
follow that in all cases both of them would be applicable.

Mr. President, if this measure is to be enacted into a statute
in such manner as to widen or broaden the present rights of the
Government in the prosecution of those charged with offenses
so as to take away a single existing right of the defendant,
then it shouid be defeated. If we can not so legislate as to
give the Government the right on its own motion to test the
validity of statutes under which it seeks to punish offenders
against the law without infringing the rights of the defendant,
then the Government had better rest as it has rested for a hun-
dred years.

This is one of the gravest questions that have come before the
Congress of the United States at any time. The presumptions
are all against it, because it has been for a hundred years
thought quite suflicient for the preservation of the rights of the
people and the rights of the individual that the law should
remain as it is, and only legislation that will eliminate the con-
jectural question of jeopardy is safe legislation on this subject.
Any legislation that leaves that question to be determined or to
rest upon the uncertain and varying decisions of the courts is
dangerous. Only by carefully guarded language in this bill
against the possibility of the question of jeopardy entering into
the interpretation and the application of it can we make this
safe legislation, and mnot otherwise, because that question is
involved in too much uncertainty. That is a mixed question of
law and faect, too, sometimes. It is determined upon strictly
legal grounds, but it invelves a consideration of conditions and
cirenmstances that ought not to enter into the construction of
a law of this kind, which is a radieal change and about-face
proposition in the jurisprodence of this country.

No more important question arises than that of the rights of
individual against the whole people, and when a person is
arraigned to answer a criminal charge in the courts, then it
is all the people against one, and no safeguard should be re-
moved from that one. There is an element of danger in this
bill to that one person who is on trial. We have no right to
overlook any possible safeguard that that person now has.
Rather had we better add to than take away from.

The instances under which this question arises in the courts
are not numerous. It has arisen only in a few instances where
the Government has been dissatisfied by the determination of
courts of law of the rights of the individual under the law,
and the instances in which these questions have arisen and
have been impressed upon the attention of the people are semi-
political. The questions have arisen out of the political law
rather than out of the criminal law, the violation of political
statutes rather than statutes affecting the safety of property
and the safety of homes and individuals. The interstate-com-
merce law, a penal statute, is a political statute. The employ-
ers’ liability law, a penal statute, is a political one. I mean in
its nature. The Government can afford to lose sometimes when
it may perhaps think it should win, rather than to take the
chances of depriving of his rights a defendant who, under these
acts, is generally the agent of some other person, acting under
instructions, under fixed rules, rules prescribing his conduct .
and defining his duties, which he obeys or observes at the risk
of his employment. .

Mr. President, with those amendments or others that accom-
plish the same purpose I could give my vote and support to the
bill. Without them I shall be compelled to vote against it.

Mr. NELSON. Mr. President, I do not intend to take up
much of the time of the Senate in the discussion of the bill
Its merits have been ably presented both by the Senator from
Pennsylvania [Mr. Kxox] and the Senator from Colorado [Mr.
ParrersoN]. I think the Senator from Maryland [Mr. RAYNER]
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was subject to some confusion of ideas as to the question of
jeopardy. I think if we examine the decisions of our courts
on that subject they lay down a rule that is certainly decisive
of this ease.

The Constitution provides that no man shall be put in jeop-
ardy a second time for the same offense. If a man has been in
jeopardy he can not be reindicted. If on first indictment the
indictment is quashed, or the indictment is held bad on a
demurrer or a motion In arrest of judgment, in all those cases,
according to all the authorities, he can be reindicted. His case
can be sent to another grand jury and he can be indicted again
and tried. He could not thus be reindicted and retried if on
the first trial he had been in jeopardy. I read from Wharton's
Criminal Pleading and Practice, and it states the law correctly,
for I have examined the authorities:

A conviction under a defective indictment is no bar, unless the con-
viction has been followed by judgment and execuotion of the sentence.
Hence, after Ju;lfment has been arrested or reve on a defective
indictment, or ter an indictment has been quashed, or a judgment
for the defendant has been entered on demurrer, a new indictment may
be found correcting the defects in the prior indictment, and to the
second indictment the proceedings under the first are no bar,

Numerous aunthorities are cited in this connection, and if this
is good law, and I think no one can question it, in none of
these cases has the defendant been put in jeopardy under the
constitutional provision, because if he had been in jeopardy
under the first indictment he could not be reindicted and tried
on the second indictment.

To the same effect is a text-book on the Law of Crimes and
Criminal Procedure, by Mr. Hochheimer, of the Baltimore bar.
He lays down the same doctrine—

That after indictment Is gquashed a new one may be preferred, and

refusal to quash does not preclude demurrer or motion in arrest
- * s’ - . * *

Judgment for the defendant upon demurrer is that he be dismissed
and discharged from the premises, leaving him liable to be reindicted.

In section 338 the author cites several cases and says:
If judgment is arrested for insufficiency of the indictment, the pro-
ceedings are set aside, but the party may be reindicted ; if it is arrested

because the verdict is wrong, the verdict is set aside and a new trial
ordered on the indictment,

The arrest of judgment in this case, on which an appeal lies,
is not a general motion covering all the grounds on which a
judgment may be arrested. It is simply for arrest of judgment
becanse of the insufficiency of the indictment—that is, the fail-
ure of the indietment to charge a eriminal offense.

1 was a little surprised the other day to see the junior Sena-
tor from Maryland [Mr. WuyTe] offer the amendments to the
bill striking out the provisions in it relating to an appeal from
a decision or judgment guashing an indietment, and from a de-
cision er judgment sustaining a demurrer to an indictment, and
from a decision arresting a judgment or conviction for insuffi-
clency of indictment.

I find on leoking in the decisions of the State of Maryland
those cases in which demurrers have been allowed. I take the
case of the State of Maryland v. William Sutton, found in Gill's
Reports, volume 4, on page 404. I have already referred to it.
There the defendant was indicted on an indictment containing
two counts—one count charging him with rape, the other count
charging him with an assault to commit rape. The jury found
him guiliy on the second count, and a motion was made in
arrest of judgment and the motion sustained. The State of
Maryland—not the defendant, but the State of Maryland—took
a writ of error to the supreme court, and the supreme court of
Maryland held that the motion in arrest of judgment should not
have been granted, and directed the ease to be sent back to the
lower court for further proceedings; in other words, it directed
the case to be sent back for a new trial or a new indictment, as
the case might be.

I find another Maryland case which was a criminal case.
‘It is the State of Maryland v». Patrick MeNally, found in
65 Maryland Reports, on page 559. In this case the defendant
was indicted in the court below for stealing some wheat. A
motion to quash the indictment was granted and the State took
a writ of error, After reciting the case, stating the indictment
and stating what proceedings were had upon it and that a mo-
tion was made to quash it, the decision adds.

And thereupon the attorney for the State, desiring to have the record
removed to this court as upon writ of error, fil a petition in the
name of the State, designating the guestions of law by the decision of
which the State was aggrieved, namely, the quashing of the indictment.

The court, after discussing the case, finally concluded as fol-
lows:

Being of oplnlon that this is the correct doctrine—

That is, as to the validity of the indictment—

and It appearing that the ruling of the eilrcuit court in this case was
elearly erroneouns, its order and judgment quashing the indictment will

be reversed and the cause will be remanded, to the end that the de-
fendants may be required to plead to the indictment and the trial be
proceeded with aceording to law.

I find another.case in 48 Maryland, the case of Kearney v.
The State of Maryland; 48 Maryland, page 16. There a de-
murrer was sustained to an indictment because it did not charge
a criminal offense. The court in deciding that case concluded
as follows: ¥

The demurrer must therefore be sustained and the judgment re-
versed. But this reversal does mnot relieve the parts‘; from further
liability. Not having been tried on a valid indictment, he has not been
put in jeopardy, and may, on being discharged from his present Im-
prisonment, be rearrested, reindicted, and tried again.

All these decisions and authorities that I have quoted go to
show that the proper criterion in all these cases as to whether

.the defendant has been put in jeopardy or not is whether, if in

any form before there has been a trial and a verdiet the indiet-
ment is held defective and bad because it does not charge a
criminal offense, the defendant can be reindicted, rearrested,
and tried over again. .

That could not be done under the Federal Constitution nor
under the constitutions of the various States, which are alike
on that subject, if the defendant had been in jeopardy. It is
because the courts held that he was not in jeopardy on the first
indictment that he could be rearrested and reindicted and tried
over again. So'we need not have any difficulty about the ques-
tion whether a man has been put in jeopardy, because this
amendment of the Senate committee to the House bill limits it
exactly to all those cases, except in one instance, where the
defendant can be reindicted, rearrested, and retried for the
same offense.

As to the fourth ground contained in the bill, there we have
provided, and expressly provided, that where the defendant has
been in jeopardy he can not be tried over again.

From the deeision or judgment sustaining a special plea in bar, when
the defendant has not been put in jeopardy.

So in that matter, out of extreme caution and to put it ex-
actly in harmony and in line with the provisions of the three
preceding paragraphs, we have expressly provided that where
the defendant has been put in jeopardy he can not be reindieted.

The Supreme Court of the United Stdtes has covered this
ground pretty well in iwo or three important cases. Take the
casge of The United States v, Ball, a case where three defend-
ants were indicted for murder committed in the Indian Terri-
tory. They were indicted and tried in the district of Texas,
to which the Indian Territory was attached for judicial pur-
poses. On the first trial one of the defendants was acquitted,
and two of them were found guilty. The defendants who were
found guilty moved an arrest of judgment on the ground,
among others, that the indictment was too insufficient; that it
did not properly charge a criminal offense. The case was taken
up to the Supreme Court of the United States, and in 141 United
States the court ordered the indictment, in its final decision,
to be quashed and directed that the case be proceeded with fur-
ther in the court below. The three defendants were afterwards
reindicted. They were again tried, all three of them, as well
the man who had been acquitted on the first and bad indict-
ment as the two who had been found guilty.

When that case came to the Supreme Court of the United
States, the Supreme Court held that the first indictment was
bad and did not properly charge a criminal offense, and yet the
one defendant who had been acquitted on that indictment could
not be tried over again, he having been in jeopardy; but as fo
the other two defendants, they having moved an arrest of judg-
ment and got the trial and proceedings reversed on their own
motion, they were liable to be reindicted and retried, and they
were properly convicted.

The same thing was held in one of the most recent cases that
came to this court from the Philippine Islands, the case of
Trono v. The United States. In that case the man had been
convicted in the lower court. He took an appeal to the higher
court. He was indicted for murder. He was convicted of an
inferior offense, and he appealed to the supreme court of those
islands, and the supreme court affirmed the conviction—that is,
they found the defendant guilty, as he had been found in the
court below, but they found him guilty of a higher offense.
The court held there that, having taken an appeal to the supreme
court of the Philippine Islands, it did not lie in his mouth to
object to the proceedings, and under the procedure prevailing
in the Philippine Islands wlhere a case of that kind is appealed
to a higher court upon the motion of the defendant the whole
case is retried by the higher court.

In another case from the Philippine Islands where the gov-
ernment undertook to take an appeal—I refer to the Kepner
case—the government undertook to take an appeal, and the
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supreme court held that in that case the government had no
right of appeal. .

All the cases provided for in this bill—and they are strictly
covered, and nothing more is covered—relate to cases where
under the decisions of our courts the defendant has not been put
in jeopardy. I conceive that in all those cases it is proper that
the Government should have the right of appeal to the Supreme
Court of the United States to settle the important questions in-
volved.

To me it seems strange that a nisi prius judge in a distant
part of the country shall take if upon himself to pronounce an
enactment of Congress unconstitutional and void. There is no
other country on the face of the earth that T know of where the
courts of the country can veto legislation. In this country
there is a double veto on our legislation. First, the President
can veto a bill that we pass, and then after we have passed a
law the courts ean veto it. We ecan overcome the veto of the
President, but under our system and our jurisprudence we can
not overcome the veto of the courts.

Where it relates to an important subject that is of national
concern, in which the welfare of all the people of the United
States is involved, before an act of Congress should be pro-
nounced unconstitutional we should have the opinion of the
highest court of the land—the Supreme Court. In my opinion
no other court ought to have the ultimate power to place a veto
upon an act of Congress.

I have heard it said by the Senator from Maryland [Mr.
Rayner] and reiterated by the Senator from Idaho [Mr. HEY-
BURN | that this is a great innovation, that we have got along for
one hundred years without any change'in our criminal law.
That is true; and we have got along a great many years without
any changes or innovation in respect to many other important
subjects. It is not until recent years that we found the neces-
gity of passing the Sherman antitrust law. It was not until
recent years that we found the necessity of passing a law to
regulate interstate commerce and the transportation of interstate
commerce. It is not until recent times that we found the neces-
sity of passing a national pure-food law, providing for the in-
spection of the foods of the people. It is not until recently that
we found the necessity of passing a mational guarantine law.
To all these laws the same objection might have been urged as
has been urged by these Senators: * Oh, we have got along; we
have sledded along all these years without this legislation ; why
should we have these innovations? Why not rest on the com-
mon law, which is big enough and broad enough for anything?

Mr. President, the question in its broadest sense appeals to
me in this shape: We as the representatives of the people of the
United States have found it necessary to enact this most im-
portant legislation to which I have called your attention, and
the guestion now before us is whether we will .allow a nisi prius
judge of an inferior court to render ineffective our efforts in
this behalf to protect the American people against trusts and
monopolies and other dangerous things; whether we will allow
ourselves to be handicapped and erippled by the decision of an
inferior nisi prius judge.

To my mind the decision of Judge Humphrey in Chicago re-
garding the meat inspection law cuts no figure at all. I desire
to call the attention of Senators to the fact that under the
amendment that the Judiciary Committee have tendered to the
Senate an appeal could not have been tiaken in that case. In
that case a jury was Impaneled, and the question whether the
defendants were entitled to immunity under the immunity law
because they had furnished Mr. Garfield and the officials of his
Bureau infermation was submitted to the jury, and the jury
under instructions of the court found for the defendants. In
that case the defendants under the Constitution had been in
jeopardy and in that beef-trust case no appeal could lie.

A case may occur where a special plea in bar is interposed
and the Government does not deny the fact pleaded in the special
plea in bar, admits the truth of it, but says in its answer or de-
murrer to the plea in bar that it constitutes no bar. In that
case, where a plea in bar is decided without the intervention of
a jury, there has been no jeopardy; and if the decision on the
plea in bar is against the defendant or in favor of the defendant,
where the defendant has not been in jeopardy, he should have
the right of appeal. We expressly provide in the fourth para-
graph that in the case of a special plea in bar where the de-
fendant has been put in jeopardy no appeal lies.

The Senator from™ Maryland referred to the matter of a bill
of exceptions. A Dbill of exceptions is simply to preserve the
record of the proceedings in the lower court. It is simply an
official record of the proceedings taken in the court below, and
they go up with the pleadings, with the indictment and the de-
murrer to it, and the decision of the court. It shows what the
court did in the premises. It simply puts it in a legal and

technical form before the court. That is all there is in a bill
of exceptions. I take it that in a case of a demurrer, where
there is a broad demurrer and simply a decision of the court
upon that demurrer, no bill of exceptions is necessary.

But this provides that in any of these cases where a bill of
exceptions is necessary in order to bring an authenticated ree-
ord before the court as to the proceedings that took place in the
court below, the Government can have a bill of exceptions. It
is necessary to include that in the bill, because under the au-
thorities and decisions of the United States court the United
States is not entitled to a bill of exceptions in criminal cases.
Therefore that provision was put into this bill. It ecan do
nobody any harm. It is simply to perfect the record, so that
when the writ of error is brought for consideration in the appel-
late court it can have the whole record before it in an authen-
ticated form.

I may be all wrong about it, but it seems to me that all Sen-
ators who have at hearft the enforcement of the great body of
remedial legislation that we have passed in recent years ought
to be actuated by the desire to make that legislation effective
and not to permit some inferior nisi prius court to put a veto
on our efforts to protect the American people.

I have no pride about this matter. When this bill came over
from the Iouse it seemed to me that the provision of the bill
was too bread, and that there was no meaning in taking an
appeal where the verdict of the jury could not be set aside,
where you counld not disturb it. So when the bill was referred
to a subcommittee I took pains to look up all the authorities
on this question that I could find, and I aimed to put the bill in
such a form that it would cover exactly those cases in which
the defendant had not been put in jeopardy under the Constitu-
tion of the United States. I believe that the bill is limited
strietly to that matter. As to the rest, while I have no doubt
about the constitutional authority of every provision of the bill,
it is simply a question of policy, a question whether we will
allow inferior courts in many instances to render this great
body of remedial legislation that we have been compelled to
pass in recent years to be noneffective and allow these inferior
courts to veto a legislative act.

Mr. WHYTE. Mr. President, it seems to be almost a travesty
for anyone to discuss so important and serious a question as
this to empty benches. Nevertheless, as I stated the other
day, when the bill was about passing without opposition, it is
too important a matter to pass without consideration; that it
is a startling innovation upon the Federal practice in criminal
cases for the last hundred years.

I was not in error when I looked upon it in that light, for
those Senators who are familiar by practice in the Federal
courts with the views of the highest of those tribunals will
know that not long since the question came up in the Supreme
Court, and it was argued that under the Evarts Act, the act
creating the circuit court of appeals between the lower courts
and the Supreme Court of the United States, the court of ap-
peals derided against it, and it was an innovation so serious
that the language of the legislature should be so expressed that
he who runs may read and understand.

In tlie case of the United States ». Sanges, in 144 TUnited
States Reports, 310, the Supreme Court, remarking upon that
clause in the law giving a right of a writ of error in the case
of conviction of a ecapital -erime, said that the Supreme Court
ecan not review by writ of error a judgment of acquital, except,
possibly, when a constitutional, jurisdictional, or treaty question
is involved. Under the statute they have a right under 'the
writ of error to consider such a case; but except in these ex-
freme cases, where a high question of constitutional law or
that which goes to the jurisdiction of the court or in regard to
a treaty, the Supreme Court of the United States could not
review a case where there had been a judgment of acquittal.

Again, in answer to this attempt on the part of the counsel
to get the court to interfere under that act of 1891, the Supreme
Court said:

It is impossible to presume the intention on the part of Congress to
make so serious and far-reaching an innovation in the eriminal juris-
prudence of the United States.

That can be found on page 323 of 144 United States Reports.

Under that law of 1891 it can be seen that by section 5 ap-
peals or writs of error may be taken from the district court, or
from the existing circuit court of the United States, direct to
the Supreme Court in the following cases:

In any case in which the jurisdiction of the court is Iin issue. In such
cases the question of jurlsdiction alome shall be certified to the Supreme
Court from the court below for decision.

From the final sentences and decrees in prize causes.

In cases of conviction of a capital or otherwlse infamous erime.

In any case that involves the construction or application of the Con-
stitution of the United States, etc.
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When the case of De Lemos v. The United States came up be-
fore the circunit court of appeals—and it is reported in 46 Cir-
cuit Court of Appeals Cases, 196—the court there laid down the
distinetion which seems to me to be lost sight of in the bill now
under consideration. The court there said:

The writ of error and the appeal are the two principal methods
known to English jurisprudence and to the jurisprudence of the Federal
courts by which cases may be removed from an inferior court to an
appellate court for review.

In the bill now under consideration, which it is proposed to
enact into law, the terms * writ of error” and * appeal ” seem
to be used as though they were synonymous instead of being
entirely different. Bills of exception are spoken of as if they
did not have reference to appeals when they are made applica-
ble, under the bill, to writs of error, and consequently in the
confusion which is to be found in this proposed law is the
great -danger I apprehend in ever having it administered by a
court of valid jurisdiction.

The appeal, says the court, brings up the whole case on its
merits on the ruling of the court in regard to the admission of
testimony or the rejection of testimony, and the various other
questions that may arise during the pendency of the trial
That is the appeal, that is the bill of exceptions by which the
appeal is taken—entirely different from any proceeding by writ
by which a jurisdictional question 'or a constitutional guestion
can be decided. It was for that reason that I suggested the
other day that in these cases the writ of error was to be issued
and its service was to be applied solely to jurisdictional or
constitutional questions; but you will see, Mr. President, upon
examining this bill, that you can not tell where the limitation
comez in with regard to the right of the United States to per-
secute, instead of prosecute, the party charged with erime. In
the first part of the bill you will see that it speaks of the writ
of error which is to be issued:

That a writ of error may be taken by and on behalf of the United
Btates from the district or eircult courts to the Supreme (Court or the
cirenit courts of appeals, as preseri in an act entitled “An act to
establish cireult courts of appeals and to define and rezulate in cer-
tain cases the jurisdiction of the courts of the United States, and for
other J;nrpom.“ approved March 3, 1801, and the acts amendatory
thereof, in all eriminal cases.

But farther on it provides:

In all these instances—

For instance, after a motion in arrest of judgment on con-
viction for insufficiency of indietment—

In all these instances the United States shall be entitled to a Dbill
of exceptions as in civil cases.

What do they want with a bill of exceptions when they have
a writ of error carrying the jurisdictional or constitutional ques-
tion from the lower to the higher court? If I had not too great
respect for the Judiciary Committee, I would say it was a legal
trap. Then what does the appeal do? Says the United States
circuit court of appeals: i

The appeal brings up the whole case for reexamination on the merits

as to both law and facts, and for decision as if no decree had been ever
entered.

But this bill says “As in civil cases.” The court further
Bays:
A writ of error was the only appropriate remedy at common law by

which a case could be brought up for review by a superior court having
jurisdiction.

In the case of Cohens v. Virginia (6 Wheat., 409) the writ
of error is described and shown to be confined entirely to rulings
on points of law, and the distinction is fundamental, and yet
under this bill a bill of exceptions and an appeal are made pre-
cisely similar to a writ of error, in conflict with the under-
standing of all the practice in the Federal court from the time
that court was established under the Constitution of the United
States.

I do not want to take up too much time of the Senate by
going into details, but 1 will -say, in passing, that it was for
that reason I proposed the other day to limit the writ of error
in its operation to matters of law coming up before the jury
impaneled to try the party. Then you have got no question
of jeopardy. There is no difficulty in raising a jurisdictional
or a constitutional guestion by a demurrer to the indictment,
and I suggested the form and substance of a simple amendment
to the latter part of this bill, where the objections to be taken
are described, and they are limited to four, and compel the man
under trial to make his constitutional objection on a demurrer
at the time he is called to the bar to plead. He is in jeopardy
after he has pleaded, after issue has been joined on the part of
the Government, after the jury is sworn, and all the prelim-
inaries are completed for trial. It is not that he is put in
jeopardy by conviction or by acquittal under peculiar circum-
stances in the case of certain penalties. He is put in jeopardy

when he is required to be put to a second trial. That is the
time when he is in jeopardy, and the Supreme Court has said so.
The Constitution—which is nothing in reality in the part to
which I have referred but the embodiment of the common law—
the Constitution in that humanity which, thank God, exists
among us all, that humanity to protect the unfortunate when
they are accused of crime by the presumption of innocence,
which begins from the very moment the charge i3 made against
him at law until the last moment when the trial is brought to
an end—that same humanity provided that he should not be put
to trial a second time, and thus his life or limb be put in
jeopardy. Our fathers, when they inserted this amendment in
the Constitution, embodied only that principle which we have
inherited from those upon the other side of the great ocean.
These are the words:
No fact tried by jury shall be otherwise examined in any court of
the United States than according to the rules of the common law.
Then follows the protection which is given to the individual,
that he shall not be put in jeopardy of life or limb. Then the
act of 1897, following the act creating the circuit court of ap-
peals, came up for judgment in the case of Bucklin v. The
United States (159 U. 8., 680), in which the court said this:
The final judgment of a court of the United States of the conviction
of a capital offense or other infamous crime is not reviewable here
except on writ of error. Our review of the judgment when brought here

in that form is confined to questions of law properly by a bill of excep-
tions as arising upon the record.

Not a bill of exceptions, as in eriminal eases, but a bill of ex-
ceptions as arising on the record, and then only the gquestion
which is shown to have occurred in the trial upon the face of
the record, and not upon the facts.

Again, in the same case, the court said:

‘Under the act as amended (January 20, 1807) It is not denied that
capital cases can only be reviewed by the Supreme Court on writ of
error. It is conceded and is clear that other criminal cases, not infa-
mous,l can be reviewed omly by writ of error in the ecireuit court of
appeals.

Here is a bill opening the door wide to try a man over again
through a bill of exceptions arising upon the merits and the
facts of the case.

A proper construction of the act does not allow an oppeal to this
court—

There is the distinction the circuit court of appeals makes be-
tween a writ of error taking up a purely legal question and an
appeal which opens wide the door to an examination of the case
entirely, as it would be tried in the upper court de novo—

A proper construction of the act does not allow an appeal to this
court from a judgment of a circuit court convicting a defendant of an
infamous crime.

Now, on the guestion of jeopardy I shall detain the Senate
but a few moments. The language of the fifth amendment of
the Constitution relating to jeopardy is:

Nor shall any person he subject for the same offense to be twice put

in jeopardy of life or limb.

In Commonwealth v. Fitzpatrick, which I find in 1 Law
Reports Annotated, 451, the jury had been dismissed in disre-
gard of the protest of the defendants, and when they were again
put on trial the court said they had the right under the Consti-
tution to say: “We have been once put in jeopardy for the
crime, and we can not be compelled to undergo the same peril
a second time for the same offense.” This was the effect of
their special plea, and it was unanswerable,

The case I cited—and I am sorry that my friend the Senator
from Pennsylvania [Mr. Knox] is not here—is from 15 Peunsyl-
vania, page 466, Pieffer v. Commonwealth.

Again, withdrawing a criminal psosecution from a jury which
had been charged with the trial of a prisoner, and dismissing
the jury merely because a witness was absent, operates as an
aequittal, and the prisoner can not again be placed on trial,
under the constitutional provision that no person shall be for
the same offense subject to be twice put in jeopardy of his life
or liberty. That was decided by the South Carolina supreme
court in the case of South Carolina v». Richardson (47 8. C. Rept.,
166). ;

It is only the common-law maxim embodied in the Constitu-
tion, as I stated, founded in the humanity of the law and in a
jealous watelifulness over the rights of the citizens when brought
in unequal contest with the State.

That I quote from the opinion in the case of State v. Jones
(7 Geo., 422), cited by my colleague from Maryland [Mr. Ray-
~ER] this morning. The same principle is found in the case of
United States r. Sanges (144 U. 8.).

Again:

At commeon law the protection from second jeopardy for the same
ofense clearly included immunity from second prosecution when the
court having jurisdiction had aecquitted the defendant of the offense;
and it is the settled law of thls court—
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Says the Supreme Court of the United States, from which I
quote— ;
and it is the settled law of this court that former jeeogmr y includes
one who has been acquitted by a verdict duly rendered, although no
udgment be entered on the verdiet, and it was found upon a de-
ective indictment.

That is the case of Kepner #. United States (195 U. 8.).

The Senator from Minnesota [Mr. Nersox] has cited my
own State. My own State has had the right of writ of error
on jurisdictional questions ever since it was a State. It does
not stand upon the statutes. PBut it had no greater right. It
never had any right of appeal until the act of 1872, In the
case referred to by the Senator from Minnesota and in the other
cases afterwards referred to by him the right to claim by
special plea in bar former jeopardy was waived by the de-
fendants where they were convicted and where they themselves
appealed. And so it is the same law in Maryland.

I am not, as the Senator from Wisconsin [Mr. SpooNER] will
remember, interposing any objection to an appeal and to a writ
of error issued in a case where prior to the impaneling of the
jury, on a demurrer raising jurisdictional or constitutional ques-
tions, the United States shall have the right of appeal, but it is
against the bill which is about to be enacted that I enter a
protest. 5

I do so not as a child at the bar. I practiced in my first
career as a lawyer as the assistant of the attorney-general of
my State in prosecuting in Maryland; afterwards, on the other
side of the table, defending persons charged with crime, and
subsequently as attorney-general of my State. I was the gov-
ernor who signed the Maryland law in 1872 in regard to giving
the State the right of appeal in certain cases. So that I say to
the Senator from Minnesota that every case he cited tends to
prove our theory that the moment a man has pleaded to the in-
dictment and not demurred: the moment he has raised an issue
with the State and the State accepts the issue and the jury is
impaneled he is in jeopardy from that time until the verdiet
of acquittal by the jury is rendered.

Mr. P'resident, while I am most earnestly opposed to the bill,
I am ready to yield that far. It would have made the case
that happened out in the West—the case decided by Judge
Humphrey—Iimpossible. An appeal would have been taken at
that time originally, and the question of immunity could not
have been raised afterwards if the clause that is in this bill
had been in the law then, that objections of a constitutional or
jurisdictional character must be made before the jury is sworn.
There would have been no trouble, for the defendants would
have been compelled to have raised the guestion upon demurrer.

Mr. President, I felt it my duty to make my protest to add
to what my vote will indicate when this bill comes up for final
action, ;

Mr. SPOONER. Mr. President, only a few words on this bill.
It is absolutely unnecessary, after the remarks which have been
submitted in favor of it by the Senator from Minnesota [Mr.
NErLsox ], the Senator from Pennsylvania [Mr. Kxox], the Sen-
ator from Colorado [Mr. PAarTERsox], and other Senators who
favor it, to go in any detail into the discussion of it.

I have listened with great inferest to the argument of the
Senator from Maryland [Mr. WHYTE] who has just taken his
seat. It was the argument of a lawyer of great ability and
very large and long experience. Ie is not opposed to the pres-
entation by writ of error by the Government to the Supreme
Court in eriminal cases within defined limits of questions of
law. He is much more discriminating, I think, in his opposi-
tion to this bill than my distinguished friend, his colleague
[Mr. Rayxer], impressed me as being.

Mr. Prexident, I have never been much alarmed or had any
sympathy whatever with the criticism which is made of our
judicial system so far as it involves the decision by nisi prius
judges of constitutional questions. Some of the ablest judges
who have ever sat upon the Supreme Bench won their reputa-
tion as jurists in the district and circuit courts of the United
States. One or two of those now upon the Supreme Bench
achieved great fame sitting at the circuit as circnit judges. I
have known, and so has every Senator here known, some very
able lawyers upon the district bench of the United States.
They take the same oath of office that the Supreme Court judges
do and that the judges of the circuit courts do, and if a dis-
trict judge of the United States in a case properly before him
involving a constitutional question has a conviction that the
law before him is unconstitutional, he would be a coward and
unfit to sit upon the bench if he did not so declare.

Mr. President, I did not discover, if I may be permitted to say
so0, weight in the opposition made by the Senator from Mary-
land [Mr. Ray~er] who first spoke to this bill, upon the ground
of the conflicting decisions of the various courts in the United

States as to jeopardy and what constitutes it. The courts in
the various States have differed about it, but the decisions of
the Supreme Court of the United States as to what constitutes
“jeopardy ” within the meaning of the Constitution will be
binding upon every distriet and ecircuit judge in the United
States, without any regard whatever to differences of the State
courts upon the subject of the legal meaning of the word
(0 jeopm'd.v." &

The Senator from Maryland spoke of the pending bill as a
step toward centralization and the enlargement of Federal
power. I am too obtuse, Mr. President, to be able to discover
anything whatever in the proposition before the Senate involv-
ing enlargement of Federal power, using the phrase in its proper
sense, or tending to centralization in the Government. 1t sim-
ply deals with the practice in the courts of the United States.
It is not intended to affect the substantial right of any de-
fendant who has been indicted in any of the courts of the
United States. It does not enlarge F'ederal power. It really regu-
lates the practice and the procedure. No defendant has any
vested right, nor has any citizen, in mere matters of procedure,
nor has any defendant a right per se to object to an appeal by
the Government in certain cases. To my apprehension there
is no constitutional question involved in this measure. It is not
possible for the Congress, by any valid act, to subject a person
for the same offense to be twice in jeopardy of life or limb.
That is impossible,

1t is in the Constitution. It is fundamental. No person in
the United States I suppose would for a moment, if he could,
depart from it, so elemental is its justice, and the Congress can
not, if it would; and if the court should feel obliged to construe
anything in this bill as violating that provision of the Constitu-
tion, which I think it could not possibly do, it would be clearly a
void act, and the court would give it a construction which would
render it valid, not one which would render it void. Jeopardy
is not involved in it at all, as the Committee on the Judiciary
thought and as I think has been very clearly shown here to-day
by the Senator from Pennsylvania [Mr. Kxox] and others, by
argument which I do not intend to repeat.

It is an * innovation.” Everything that changes an existing
system or practice is an innovation. The cirenit court of ap-
peals legislation was an innovation. The prosecution’ by in-
formation for a large class of offenses in the Federal courts was
an innovation. It does not follow, as it seems to be thought by
some Senators here, that because for a hundred years there has
been no change in the matters covered by this bill there is no
need for it. There have been changes in nearly all of the
States in regard to the ecriminal practice. The people of a
large number of States became satisfied, some of them a long
time ago, others at later dates, that the old system which denied
the State the right of appeal in criminal cases, within certain
limits, was absolutely unjust to the people. The old law, it has
been thought, gave too many technical advantages and grounds
for indefinite delay to the defendant in eriminal cases.

In many of the States the eriminal laws have been changed
so as to simplify them, not depriving the defendant of any sub-
stantial right at all, but facilitating and hastening the disposi-
tion of criminal causes. In my State they have provided for
trial by information. They have made informations amendable.
In many States, and notably in some of the Southern States, as
shown by the report made with great industry by the Senator
from Minnesota [Mr. Nersox], public opinion demanded a
change in the aneient rules so that there may be an appeal in
certain cases and upon certain guestions, and it is interesting to
note that in nearly all those cases appeals have been given as
they are proposed to be given in this bill.

It is not the function of the Government to confine its in-
terest solely to the defendant in eriminal cases. The rights of
the defendant must be religiously safeguarded. Of course that
goes without saying. But, subject to that, the legislature has
a right—and not only a right, but it is its duty—to look to the
interests of the great body of the people. That is what has been
done in the States. That is what within narrow limits is pro-
posed to be done by this bill, and would be done, I think, if the
word *appeal” and these lines about a bill of exceptions were
stricken out.

Take Alabama. In Alabama they provide that—

In all eriminal cases where the act of the legislature under which the
indictment or information is preferred is held to be unconstitutional

the solicitor may take an appeal in .behalf of the State to the supreme
court, which appeal shall be certified as other appeals in criminal cases.

In Arkansas they have a provision very carefully guarded:

If the attorney-general on inspecting the record is satisfied that error
has been committed to the prejudice of the State, and upon which it is
important to the correct and uniform administration of the criminal
law that the supreme court shall decide, he may, by lodging the tran-
script In the clerk's office of the supreme court within sixty days after
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the decision, take the appeal; but a judgment in favor of the defendant
which operates as a bar to a future prosecution of the offense shall not
be reversed by the supreme court.
Of course not, but that language which operates as a bar to
a future prosecution of the offense is significant language. I
do not know how it has been construed by the supreme court
of Arkansas, if it has been construed at all, but it is well used.
Mr. BERRY. If the Senator from Wisconsin will permit me,
I understand it applies where the party has been in jeopardy
on a valid indictment.
Mr. SPOONER. Certainly.
Mr. BERRY. The Supreme Court says that jeopardy at-
taches when the jury is sworn.
Mr. SPOONER. Yes.
Mr. BERRY. I think that is it
Mr. SPOONER. That is right. I will not read all of this
report. When Senators talk about public opinion and about
. everything being well enough as it has been for a hundred years,
I simply ecall attention to the fact that the people of many of
the States have found it a necessary reform in eriminal pro-
cedure to incorporate in their statutes provisions almest iden-
tieal with thoese that are proposed here as to the United States
in certain cases. \

CALIFORNTIA.
An appeal may be taken by the people: (1) From an order setting
aside the indictment or information: (2) from a judgment for the de-

fendant on a demurrer to the indictment, accnsation, or information ;
(3) from an order nting a new trial; (4) from an order arresting
judgment, and (5) from an order made after judgment, affecting the
substantial rights of the people.

The statute of the State of California goes much further
than is proposed by this bill, and further than I, for one, should
be satisfied to go.

Connecticut has bread provisions on the same subject.
has a provision very much like the provision in this bill:

An appeal may be taken by the State: (1) From a judgment for the
defendant on a demurrer to the indictment or information; (2) from
an order granting a new trial; (3) from an order arresting judgment,

and (4) from any order made after judgment affecting the substantial
rights of the prosecution. -

The Indiana provision is very much like this bill.

Appeals to the supreme court may be taken by the State in the fol-
lowing echses, and no other: (1) Upon a judgment for the defendant
on quashing or setting aside an indictment or information; (2) upon
an order of the court arresting the judgment; (3) upon a question
reserved by the State.

That is their reform of the eriminal procedure in respect to
the matters which we are here considering. In Iowa—

Either thie defendant or the State may take an appeal. DBuat in ap-

peals by the State the supreme court ean not reverse the judgment or
modify it so as to increase the punishment.

A limitation which would be entirely unsatisfactory in its
scope to me.

Kansas has the same as Idaho. Kentucky has a provision for
appeal by the State in criminal cases. Mississippi has one
which is very well drawn and quite as broad as that proposed
here. Missouri has one—

An appeal is allowed to the State in any criminal prosecution when
an indictment has been held insufficient on motion to quash, demurrer,
or motion in arrest

And so Montana has one like the one proposed here, and
Nebraska and Nevada. New York, a very progressive State——

Mr. RAYNER. Will the Senator allow me?

The VICE-PRESIDENT. Does the Senator from Wisconsin
yield to the Senator from Maryland?

Mr. SPOONER. Certainly,

Mr. RAYNER. If you will take the Nebraska or the Ne-
vada law, I would be perfectly satisfied with it. Just look at
the Nebraska and the Nevada laws. Doth have the provision
1 have asked for in this amendment.

Mr. SPOONER. I will get to the provision the Senator
asks for, which I do not think ought to be in the bill. .

Mr. RAYNER. Yes, but I want to call the attention of the
Senator, when he is citing Nebraska and Nevada as having
laws of this sort, to the fact that Nebraska and Nevada have
qualified them with provisions substantially similar to the
amendment I have offered. ’

Mr. SPOONER. With respect to future operation. That is
true. * They provide, in Nevada, that it shall not operate to
affect a judgment in favor of the defendant.

Mr. RAYNER. Look at Nebraska.

Mr. SPOONER. It is too long, I will not take time to read it.

In New York the provision is:

ST Capes Rl me D V17 Ubos i Sudsmeet for the Sutendant

) U
on a demuorrer to the indictment, mﬁo(z) upon an order of the court
arresting the judgment.

The last is the only item in the bill which has given me any
trouble. They have it in several of the States. I might take

Idaho

‘over the United States?

the time further. They have it in North Dakota. North Caro-
lina has a provision including arrest of judgment and every-
thing else, as I now recall it, in this bill. Oregon has one
which extends also to motions granted arresting the judgment.
In Tennessee either party may appeal. South Carolina pro-
vides:

The State may appeal from a judgment granting a motion to quash
an Indictment. i

In Utah an appeal may be taken by the State. In Wisconsin
we do not allow appeals in criminal cases,

Mr. President, that is a pretty fair indication as to what the
people of many of the States have in the tide of time found to
be necessary by way of reforming the criminal procedure. Of
course it needs no argument to show that what is due to the
great body of people, represented by the Government in these
cases in the States is due to the great body of the people of the
United States represented by the Government in its prosecutions.

The amendment proposed by the Senator from Maryland [Mr.
Ravyxer], as I understand it, is an absolute change in the law.
1t-changes the rule as to jeopardy. The Senator said after a
man had been once tried he did not want him tried again, jeop-
ardy or no jeopardy. That is going very much further than the
States have gone and very much further, so far as I remember,
than anyone here has proposed to go.

The Supreme Court of the United States, in the ease to which
the Senator from Minnesota called attention, made a very infer-
esting decision on the question of jeopardy. They overruled the
English rule as laid down in the books which we who have prac-
ticed the criminal law have been aeccustomed to take as stand-
ard. The court in its unanimouns opinion says:

In England an acquittal upon an indictment so defective that if it
had been objected to at the trial or by motion in arrest of judgment or
by writ of error it would not have supported any conviction or sen-
tence has generally been consldered as insufficlent to B'Ill]f)ol‘t a plen
of former acquittal. (2 Hale, P. C., 248, 804; 2 Hawk., P. C., c. 35,
sec. 8; 1 Stark. Crim. Pl (2d ed), 320; 1 Chit. Crim. Law, 458;
Archb. Crim. PL & Ev. (19th ed.), 143; 1 Russell on Crimes (6th ed.),
48.) And the general tendency of opinion in this country has heen to
the same efect. (3 Greenl. Ev, sec. 35; 1 Bishop's Crim. Law, sec.
1021, and cases there cited.) E :

The court deals with that rule and is not satisfied that it was
well sustained by the English authorities. I will not take the
time to go into it. But they cite as the leading American case
on the subject, which they adopt, the case of The People v. Bar-
rett (1 Johns, N. Y.). They also cite with approval the case
of The Commonwealth ». Purchase (2 Pick.), in which Chief
Justice Parker delivesed the opinion of the court. 1 will not
take time to read it. They cite the Massachusetts statute——

Mr. RAYNER. I should like to ask the Senator from Wis-
consin a question.

The VICE-PRESIDENT. Does the Senator from Wisconsin
yvield to the Senator from Maryland?

Mr. SPOONER. Certainly.

Mr. RAYNER. Why does he object to this amendment? If
it is surplusage, it certainly is not objectionable. If the sub-
stance of the amendment is already in the bill, that is no objee-
tion to it. Why object to it when, with respect to the District
of Columbia, Congress has passed a law identical, word for
word, with the language of this amendment :

Provided, That if on such appeal it shall be found that there was

error in the ruli of the court during the trial, a verdiet in faver of
the defendant shall not be set aside.

If it is good in the District of Columbia, why is it not good all
What is the objection to it?

Mr. SPOONER. Has it ever been passed upon by the Su-
preme Court?

Mr. RAYNER. I am satisfied the Senator from Wisconsin
would not claim that this amendment is unconstitutional.

Mr. SPOONER. Which amendment?

AMr. RAYNER. The one I have offered and the one I have
just read.

Mr. SPOONER. I think the one the Senator has just read,
unless the Supreme Court has passed upon it, about which I do
not know, would very likely be held by the Supreme Court to be
calling upon them to exercise no judicial function. In other
words, as presenting to the court and inviting decigion by the
court npon a purely moot question; and I am inclined to think
that under the doctrine laid down by the Supreme Court in the
cage of Gordon, in which the opinion was by Taney, C. J., who
died before it was announced, and which the court adopted
(I do not remember the volume), and in the decision made
by the court affirming Ex parte Sanborn afterwards, and
numerous other cases, the Supreme Court of the United States
would say that it is a purely moot question.

Mr. RAYNER. Will the Senator allow me?

Mr. SPOONER. Certainly.

Mr. RAYNER, Suppose they did say that? No one would
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be hurt by it. Then they would determine whether or not the
prisoner had been in jeopardy. This measure, I understand,
was considered by some of the ablest lawyers in both the Senate
and the House, and if the SBenator from Wisconsin will permit
me, it does not, as I am trying to show, undertake to define
what jeopardy is.

Mr. SPOONER.

Mr. RAYNER.

No; and that is one——
Just a moment.

Mr. SPOONER. Let me have the amendment.

Mr. RAYNER. It does not undertake to define what jeopardy
is or is not, because, as I tried to show, there are a number of
cases that might not be legal jeopardy. The amendment does
not involve the plea of autrefois convict or autrefois acquit.

Mr. SPOONER. Ne.

Mr. RAYNER. It simply says that if a man has been in-
dicted once and tried, he shall not be tried again. 1t is entirely
outside the question of jeopardy. If the Supreme Court pro-
nounces it unconstitutional, then it certainly does not hurt
anybedy ; and if it is all right it may be necessary; and if it
is mere surplusage, it can not hurt anybody.

I have not heard from the Senator from Pennsylvania [Mr.
Kxox] or the Senator from Wisconsin [Mr. Srooxgr] or the
Senator from Minnesota [Mr., Nersox] in all this argument a
single objection to the amendment that I have offered.

Mr. SPOONER. I have this objection to the amendment
which the Senator has offered: If it means anything it means
too much.

Mr. RAYNER. That is an objection

Mr. SPOONER. If it does not mean anything, it is not very
dignified or wise legislation to incorporate in an important act
of Congress.

Mr. RAYNER. I will modify it in any way the Senator can
suggest to give it additional dignity. i

Mr. SPOONER. I am not speaking of its apparel. I am
speaking of the substance. It is the body that ought not to
be projected here. It is not the clothing. There is nothing that
can interfere with jeopardy-

Mr. NEWLANDS. Mr, President—

The VICE-PRESIDENT. Does the Senator from Wisconsin
yleld to the Senator from Nevada?

Mr. SPOONER. Certainly.

Mr. NEWLANDS. I will ask the Senator from Wisconsin
whether the chief purpose-of this propoged act is not so much to
secure the conviction of a defendant as to secure uniformity of
construction as to the validity of statutes of Congress. Assum-
ing that the amendment proposed by the Senator from Mary-
land does present simply a moot question, I will ask him
whether he ean not suggest some method by which the decision
of the Supreme Court can be obtained upon these questions
without tying up the defendant and subjecting him to all the
law’s delays resulting from tedious appeals?

Mr. SPOONER. 1 think there was great merit in the
amendment offered by the Senator from Nevada [Mr. New-
1ANDg], which was voted down by substituting for it the Peter
amendment.

- Mr. NEWLAXDS. But that simply released the defendant
on his own recognizance.

Mr. SPOONER. Yes. :

Mr. NEWLANDS. And pending the appeal he would be
under constant anxiety with reference to the result of a case
which might take months and possibly years to determine. It
seems to me the humanity of the law requires that the de-
fendant should not only not be put in jeopardy twice, but that
he should have a speedy trial. He should not be kept hanging
by the eyelids while these legal questions are being determined.

Mr. SPOONER. He can not be put in jeopardy twice. Such
“anxiety ” can not well be avoided in all cases. A defendant
against public justice has no right to be protected against this
anxiety.

Mr. NEWLANDS. He can not be.

Mr. SPOONER. No.

Mr. NEWLANDS. I understand that; but I understand the
purpose of the law also is to give, and that the humanity of the
law demands that there shall be given, a speedy determination
and out of that humanity thus far appeals have not been given
in eriminal cases as against the defendant. Nor did appeals ex-
ist at the commen law, as I understand.

Now we propose to change all that, and the change necessa-
rily keeps the defendant hanging by the eyelids for months and
possibly years awaiting the determination of the court. It
seems to me that if the purpose is simply to obtain uniform con-
struction by the courts as to the constitutionality or validity of
the aects we ought to find some means of doing it w1tllout tying
up the defendant for an interminable time,

Mr. SPOONER. The method here proposed is the one adopted
in a good many of the States.

Mr. NEWLANDS. I am not informed as to that. The Sen-
ator from Maryland referred to a number of States where the
decision on appeal did not affect the defendant, where a judg-
ment or a verdict releasing the defendant was not set aside upon
a decision by the appellate tribunal unfavorable to him upon
points of law.

Mr. RAYNER. There are twenty-three States which have de-
clined to adopt it, and of those that have adopted it, half a
dozen have put in the reservation, among them the State of the
Senator from Nevada. So the large majority of the States
either have not adopted this legislation, or they have put an
amendment in it making it perfectly harmless, the way 1 have
propoged to do here. 1 have not yef heard the slightest argu-
ment whatever on this floor against it—not a word.

Mr. SPOONER. 1 should like to have the Senator from
Maryland point out to me what there is in this bill that can in-
volve double jeopardy.

Mr. RAYNER. I do not know whether or not the Senator
heard me when I discussed this question for about an hour.

Mr. SPOONER. I heard the Senator, but——

Mr. RAYNER. 1 am sorry. I did my best to make myself
understood. .

‘Mr. SPOONER. The Senator always dces well

Mr. RAYNER. 1 know. The Senator himself does well
sometimes, too. I do not think he is doing quite as well on this
matter as I have heard him do before.

Mr. SPOONER. I do not think the Senator ever thinks I do
well when I disagree with him.

Mr, RAYNER. I think the Senator is doing as well as any-
one else could. I think he is handling a bad ecase in the best
possible way.

I admitted that there was no jeopardy in the cases I re-
ferred to. I have no right to define jeopardy. What right have
we here to define jeopardy? We all have to agree upon the
proposition that Congress can not define jeopardy. The Su-
preme Court must define it.

Mr. SPOONER. Yes.

Mr. RAYNER. 1 gave three instances, and there was no
answer on the floor, although 1 asked for an answer, where a
man was not in legal jeopardy but where he had been tried.
A man may be tried without being put in legal jeopardy.

Mr. SPOONER. Yes.

Mr. RAYNER. And I wanted the amendment to cover those
cases. There is no use of my repeating the cases. One of them
was where the court mere motu had decided the law to be un-
constitutional. Second, where the court had held that the law
under which the prisoner was being tried had been repealed.
Third, on a demurrer or a motion ne recipiatur to a plea of limi-
tations, unless you put this amendment in the defendant can be
tried again.

Mr. SPOONER. He can not if he has been in jeopardy.

Mr. RAYNER. The Supreme Court will say he has not been
in legal jeopardy. I do not want that man tried again whether
he has been in legal jeopardy or not.

Mr. SPOONER. T am glad the Senator puts it that way.

Mr. RAYNER. I put it that way before.

Mr. SPOONER. I was so unhappy as not to understand the
Senator fully, although I think he did put it that way before.
There are a vast number of cases iu which if a man has been
once tried and the court finds that he was not, for some reason,
in legal jeopardy and that therefore under the Constitution ct
the United States he may be lawfully tried again, justice to the
people, justice to decency, justice to the Government require
that he shall be tried again.

Mr. RAYNER rose.

Mr. SPOONER. The Senator will permit me.

Mr. RAYNER. O, yes; I will not interrupt you.

Mr. SPOONER. Permit me. Take a case of piracy. Take
a case of treason. Take the infamous case of rape. Take some
cases of murder, cowardly, mereiless, brutal as the human mind
can conceive of, and on appeal to the Supreme Court of the
United States the case is reversed, under a decision by the court
that the defendant has not been in legal jeopardy. Why should
he not be tried again?

Mr. RAYNER. I will answer that question.

Mr. President, that would be a complete answer to every ob-
jection that has been made to this proposed law, if the Senator
did not forget to state that this amendment requires that there
shall be a verdict for the defendant. This amendment says
that in every case where there has been a verdict and a judg-
ment for the defendant he shall not be tried again.

Mr. SPOONER. Mr, President——
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Mr. RAYNER. One moment. I do not say that wherever a
defendant is tried he shall not be tried again, for every one of
us knows that where there is a motion in arrest of judgment
he is always tried again, either on the same indictment or on
another indictment. But I =ay where the defendant is ae-
quitted, where there is a verdict of not guilty, where there is
a judgment on it, that he shall go without day and be discharged,
1 do not care how great the crime, because the greatness of the
crime never changes the principle, I say that man ought not to
be tried again.

Mr. SPOONER. There is nothing in this bill that reaches a
verdict of not guilty. There is nothing that touches that
subject in any way on earth except one provision, and that is
the motion made by the defendant himself where he has been
found guilty, of course, to arrest the judgment.

Mr. RAYNER. Let us see if the Senator is correct. Let us
see If he is not mistaken about that. Will the Senator let me
have that report? Let me ask the Senator, because we want
enlightenment on this subject. I have no feeling about it——

Mr. SPOONER. Nor L.

Mr. RAYNER. Not the slightest. It is a question of law.

Mr. SPOONER. Nobody can have any feeling about it.

Mr. RAYNER. I am perfectly willing to vote for a law that
will give the Supreme Court of the United States the right to
decide these questions, if you do not apply it to pending cases.
I am perfectly willing to vote for a bill to give the Supreme
Court the right to determine the constitutionality or the un-
constitutionality of a law and to decide any peint whatever of
law or practice. I am perfectly willing to do that, when you save
a man who has been tried from being tried again.

Now suppose the cazge I gave you this morning. At the end
of the case, after the testimony is in, the court quashes the
indictment upon the ground of its unconstitutionality., The
court does it itself.

Mr. PATTERSON. That does not apply.

Mr. RAYNER. I beg your pardon. It does apply. I will
show the Senator from Colorado that it applies to it, unless
1 misconceive the language of it. * From the decision or
judgment quashing or setting aside an indictment.” That does
not say that the prisoner must file that motion. There is not
a word In it about the defendant filing n motion. Can not the
court rendet a decision or judgment or set aside the indictment
of its own motion? It has done so over and over again in our
State. I should like the Senator's opinion upon that point.

Mr. SPOONER. 1Is that jeopardy?

Mr. RAYNER. 1 say that is not jeopardy, and that the man
ought never to be fried again. That is just the division between
us. The man ought never to be tried after giving his testi-
mony in that case.

Mr. SPOONER. As far as I am concerned I am not willing
to lay down any rule of that kind in this country——

Mr, RAYNER. Then that is all right.

Mr. SPOONER. That no matter what the offense may be,
no matter how vitally the public interest is involved in the ad-
ministration of justice, in such a ease where the Supreme Court
finds that there has been no jeopardy we shall declare by law
that the defendant shall not be again tried.

Mr. RAYNER. If the Senator from Wisconsin will permit
another interruption, does he think the judgment should be re-
versed after the man has been arraigned, after he has plead to
the indictment, after he has employed counsel and the testi-
mony for the prosecution has gone in and his own testimony
has gone in, so that the prosecution knows exactly what his
case is? He is perfectly willing to go before the jury and take
the chances of conviction or acquittal, It is not his fault. The
‘court steps in and holds the law unconstitutional. The Senator
thinks that a man ought to be tried over and over again, if
the Supreme Court should reverse the judgment of the court
below ?

Mr. SPOONER. Yes; he may be tried over again.

Mr. RAYNER. Of course. Does the Senator think he ought
to be tried over?

Mr. SPOONER. Yes; in many cases.

Mr. RAYNER. 1 say never, never. Not as long as there is
any spirit of liberty in the land will I ever vote for anything
of that sort. The prosecution knows every word of that man’s
testimony.

Mr. SPOONER. 1 see no good reason and the framers of the
Constitution saw no good reason for it; there was not incor-
porited in the Constitution such a provision as the Senator
contends for. What was placed in the Constitution was that
no man for the same offense shall be twice put in jeopardy
of life or limb. That is the constitutional rule. That is the
rule under which we have administered the Government ever

since it was ordained. The Senator from Maryland is not con-
tent with that rule, but he insists that independent of it, in all
cases where a man has been tried even on his own motion and
judgment or verdict of guilty has been arrested——

Mr. RAYNER. No; not arrested.

Mr. SPOONER. Yes; arrested.

Mr. RAYNER. Not arrested.

Mr. SPOONER. All this bill does——

The VICE-PRESIDENT. Does the ‘Eountor from Wisconsin
yield further to the Senator from Maryland?

Mr. SPOONER. Yes.

Mr. RAYNER. I beg the Senator’s pardon. I am not refer-
ring to arrest of judgment. When the judgment is arrested a
man is always tried over. He can be tried under the old indiet-
ment or a new indictment. I am asking the Senator for infor-
mation. I say that the man ought not to be tried again. The
Senntor from Wisconsin says that the man ought to be tried
again, If he ought to be tried again, then the amendment
ought to be defeated, and if he ought not to be tried again, the
amendment eught to be adopted.

Let me ask the Senator this question: That man practically
outside of this proposed law can not be tried again. You
can not try a man over again for the simple reason that he
would go before the same judge, in the sape jurisdiction, and
the judge has already decided the law to be unconstitutional.
Practically it is impossible now to try that man over again, but
by passing this law you give the court the right to try him over
agnin.

Mr. SPOOXER. If the court below had held the law uncon-
stitutional and the Bupreme Court had held the law constitu-
tional, I suppose the nisi prius judge would probably by the
time the case got back there have changed his mind.

Mr. RAYNER. But the Senator forgets that the Sum@me
Court has no power under existing law to pronounce the law
constitutional, because you have no right of appeal. This law
steps in for the first time and gives a right of appeal. If I
can only impress that upon the mind of the Senator it may be
that he will change his view.

Mr. SPOONER. That is perfectly understood, and that is one
of the objects of this proposed law,.

Mr. RAYNER. It opens the case against him.
Mr. SPOONER. The question is whether it subjects a man

under any aspect of it to the danger of double jeopardy.

Mr. RAYNER. Deoes it not do it in that ease practically?

Mr. SPOONER. The Senator says he does not care whether
it is double jeopardy or not. Even if a man under the Consti-
tution may properly and lawfully be put on trial again, if he
has been tried once, even though it were a mistrial, if he had
been for & moment in jeopardy, he insists that we shall provide
by law, n¢ matter what the case may be, that he shall not be
tried again; that he shall go acquit.

Mr. RAYNER. That when he has been acquitted he shall
stay acquitted. I do not believe in a man being acquitted and
afterwards being convicted. If acquitted once he ought to be
acquitted forever. :

Mr. SPOONER. The Senator is arguing for a much larger
rule than the committee has reported, and a larger innovation.

Mr. President, the case of The United States v. Ball is a very
interesting case, as I was saying, in overruling the English doc-
trine. I will state it again for the moment, for it goes to this
question of jeopardy. It would not cover all such cases. It was
a case where there were two brothers Ball, and another man,
who were indicted for murder. One was acquitted. The other
two were convicted. They appealed to the Supreme Court
of the United States, and the Supreme Court reversed the con-
vietion upon the ground that the indictment was bad. A new
indictment was found, which included the ‘man who was acquit-
ted. He plead former acquittal, and the court below overruled
his plea. The Supreme Court sustained it, and said that he
could not be again put upon trial.

Mr. RAYNER. I know the case.

Mr. SPOONER. The court said:

As to the defendant, who had been acguitted hﬁ the verdict duly
returned and . received, the court could take no other action than to
order his discharge. The verdict of acquittal was final and could not
be reviewed, on error or otherwise, without putting him twice in
1eo ardy and thereby violating the Constitation. However it may be

Enﬂland in this country a verdlet of acquittal, although not followed
by any jml_::menr is a bar to a subsequent prosecution for the same
olfense. ~ (U. 8. v. Ball, 163 U. 8, 671.)

That is where the indictment was bad.

Mr. President, I do not intend to take further time. The
matter has been thoroughly argued. 1 am content to leave it,
under the bill, if it shall become a law, to the Supreme Court
of the United States. It is their function to determine what
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is jeopardy. It is their function to protect the citizens of the
United States against any invasion of the constitutional guar-
anty as to double jeopardy. I think we can rely upon the court
to protect as far as the Constitution requnires it all defendants,
without supplementing the Constitution by the Senator's amend-
ment to this bill.

Mr. CLARKE of Arkansas obtained the floor.

Mr. CULLOM. My, President——

The PRESIDING OFFICER (Mr. Keay in the chair). Does
the Senator from Arkansas yield to the Senator from Illinois?

Mr. CLARKE of Arkansas. Certainly.

Mr. CULLOM. If the Senator from Arkansas would prefer
to go on to-morrow, I desire to move an executive session.

Mr. CLARKE of Arkansas. Very well.

Mr. NELSON. Before the motion is put, I should like to
make a statement. I desire to state that I shall move to take
up this bill for consideration at the earliest practicable moment
to-morrow morning after the routine morning business, not to
interfere, however, with appropriation bills.

Mr. LODGE. I gave notice yesterday that I would cnll up
the Philippine bank bill. Of course, if the pending bill is not
to be disposed of, there will be no chance to have aunything else
done. 1 feel bound now to give notice that I shall try to call
up the Philippine bank bill and dispose of it at the earliest pos-
sible moment.

Mr. CULLOM. I will state in addition to that that there is
a very important appropriation bill ready to be taken up to-
morrow.

Mr. HEYBURN. I move that all the amendments to the
pending bill submitted to-day be printed.

The motion was agreed to.

ELIZABETH H. RICE.

Mr. LODGE. T ask that the Senate proceed to the considera-
tion of the bill (8. 6731) granting a pension to Elizabeth Hunt-
ington Rice.

There being no objection, the Senate, as in Committee of the
Whole, proceeded to consider the bill, which had been reported
from the Committee on Pensions with an amendment, to strike
out all after the enacting clause and insert :

That the Secretary of the Interior be, and he is hereby, anthorized
and directed to place on the pension m[l, subject to the provislons and
limitations of the pension laws, the name of Elizabeth H. Rice, widow
of Edmund Rice, late colonel Nineteenth Regiment Unlted States In-
fantry, and brlgndier genernl, United States Army, retired, and pay
her l“ [peus!un at the rate of $50 per month In lieu of that she is now
receiving,

The amendment was agreed to.

The bill was reported to the Senate as amended, and the
amendment was concurred in.

The bill was ordered to be engrossed for a third reading, read
the third time, and passed.

The title was amended =o as to read:
crease of pension to Elizabeth H. Rice.”

EXECUTIVE SESSION.

Mr. CULLOM. I move that the Senate proceed to the con-
sideration of executive business.

The motion was agreed to; and the Senate proceeded to the
consideration of executive business., After ten minutes spent in
executive session the doors were reopened, and (at 5 o'clock
p. m.) the Senate adjourned until to-morrow, Wednesday, Feb-
ruary 13, 1907, at 12 o'clock meridian.

“A bill granting an in-

NOMINATIONS.
Erecutive nominations received by the Senate February 12, 1907.
; SURVEYOR-GENERAL.

Matthew Kyle, of Nevada, to be surveyor-general of Nevada,
to take effect February 26, 1907, at the expiration of his term.
(Reappointment.)

REGISTER OF LAND OFFICE.

Jolin W. Price, of Casper, Wyo., to be register of the land
office at Douglas, Wyo., vice Albert D, Chamberlin, resigned.

RECEIVER OF PUBLIC MONEYS.

Samuel Slaymaker, of Douglas, Wyo., to be receiver of public
moneys at Douglas, Wyo., vice Merris C. Barrow, removed.

POSTMASTER.
BOUTH DAKOTA.
Willis H. Bonham tfo be postmaster at Deadwood, in the
county of Lawrence and State of South Dakota, in place of
g“{'&f Bonham. Incumbent's commission exp[red December

CONFIRMATIONS,

Erecutive nominations confirmed by the Senate February 12,
is

PROMOTIONS IN THE NAVY.

Passed Asst. Surg. Henry E. Odell to be a surgeon in the Navy
from the Gth day of September, 1906.

Asst. Surg. Robert H. Michels to be a passed assistant sur-
geon in the Navy from the Sth day of October, 1906, upon the
completion of three years’ service in his present grade.

RECEIVER OF PUBLIC MONEYS.

Samuel Slaymaker to be receiver of public moneys at Douglas,
Wyo.
UNITED STATES ATTORNEY.

Charles W. Hoitt, of New Hampshire, to be United States at-
torney for the district of New Hampshire.
REGISTER OF THE LAND OFFICE.
J. W. Price to be register of the land office at Douglas, Wyo.
POSTMASTERS,
CALIFORNIA,
Thomas E. Byrnes to be postmaster at San Mateo, in the
county of San Mateo and State of California.
Felix L. Grauss to be postmaster at Calistoga, in the county
of Napa and State of California.
Eri Huggins to be postmaster at Fort Bragg, in the county of
Mendocino and State of California,
M. M. Scoon to be postmaster at Rocklin,
Placer and State of California.
Renaldo E. Taylor to be postmaster at Gridley, in the county
of Butte and State of California.
William L. Williams to be postmaster at Madera, in the
county of Madera and State of California.
ILLINOIS,
Edward E. Gott to be postmaster at Norris City, in the county
of White and State of Illinois.
Clark J. McManis to be postmaster at Princeton, in the county
of Bureau and State of Illinois.
Frank G. Robinson to be postmaster at El.Paso, in the county
of Woodford and State of Illinois.
Otis . Stumpf to be postmaster at Findlay, in the county of
Shelby and State of Illinois.
Thomas H. White to be postmaster at National Stock Yards,
in the county of 8t. Clair and State of Illinois.
INDIANA.
Joseph C. Andrew to be postmaster at Redkey, in the county of
Jay and State of Indiana.
Cash M. Graham to be postmaster at South Whitley, in the
county of Whitley and State of Indiana.
KEXTUCKY.
Marcus L. Kincheloe to be postmaster at Hardinsburg, in the
county of Breckinridge and State of Kentucky.
MARYLAND.
George C. Riggin to be postmaster at Crisfield, in the county
of Somerset and State of Maryland.
MICHIGAN,
Earl B. Hommond to be postmaster at Vermontville, in the
county of Eaton and State of Michigan.
Newton E. Tower to be postmaster at Union City, in the
county of Branch and State of Michigan.
MINNESOTA.
Andrew J. Davis to be postmaster at South St. Paul, in the
county of Dakota and State of Minnesota.
MISSOURI.
Troy L. Crane to be postmaster at Lees Summit, in the county
of Jackson and State of Missouri.
Jerome W. Jones to be postmaster at Brookfield, in the county
of Linn and State of Missouri.
NEW YOREK.
John R. Costello to be postmaster at Chittenango, in the
county of Madison and State of New York.
George H. Keeler to be postmaster at Hammondsport, in the
county of Steuben and State of New York.
Fred O'Neil to be postmaster at Malone, in the county of
Franklin and State of New York.
William J. H. Parker to be postmaster at Moravia, in the
county of Cayuga and State of New York.
John O. Thibault to be postmaster at Clayton, in the county of
Jefferson and State of New York.
James A, Wilson to be postmaster at Sacket Harbor, in the
county of Jefferson and State of New York.

in the county of
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J. A. Donnelly to be postmaster at New Lexington, in the
county of Perry and State of Ohio.

James A. Downs to be postmaster at Scio, in the county of
Harrison and State of Ohio.

Homer 8. Kent to be postmaster at Chagrin Falls, in the
county of Cuyahoga and State of Ohio.

Charles T. La Cost to be postmaster at Bryan, in the county
of Williams and State of Ohio.

WISCONSIN.

George H. Dodge to be postmaster at Areadia, in the count
of Trempealeau and State of Wisconsin.

Frank H. Marshall to be postmaster at Kilbourn, in the
county of Columbia and State of Wisconsin.

Albert I1. Tarnutzer to be postmaster at Prairie du Sae, in the
county of Sauk and State of Wisconsin.

Earl 8. Welch to be postmaster at Eau Claire, in the county
of Eau Claire and State of Wisconsin.

HOUSE OF REPRESENTATIVES.
Tusspay, February 12, 1907.

The House met at 12 o'clock noon.

The Chaplain, Rev. HExry N. CovpExn, D. D., offered the fol-
lowing prayer:

We thank Thee, our Father in heaven, that our Republic holds
in grateful memery all who have contributed tfo its life and per-
petuity, especially that host of illustrious men *“who have
breathed their spirits into its institutions ” and made it great
and glorious; that to-day the hearts of eighty millions will beat
with patriotic pride and take the name of Abraham Lincoln
upon reverent lips and vie with each other in telling the story
of hig marvelous life and achievements. Out of obscurity Thou
didst lead him to be the savior of his people. * With malice
toward none and charity for all” he died a martyr to liberty
and freedom. God grant that we may keep his memory sacred
to our hearts and honor ourselves by following his example in
American citizenship. In the spirit of the Lord Jesus Christ,
Amen.

The Journal of the proceedings of yesterday was read and
approved.

JAPANESE SCHOOLS.

Mr. GILBERT. Mr. Speaker, I ask unanimous consent to ex-
tend in the Recorp some remarks upon the Japanese schools.

The SPEAKER. The gentleman from Kentucky asks unani-
mous consent to extend remarks in the Recorp upon the subject
indicated. 1s there objection?

There was no objection.

UNITED STATES JUDGE NORTHERN JUDICIAL DISl'iHC'l' OF ALARAMA.

Mr. CLAYTON. Mr. Speaker, I ask unanimous consent for
the present consideration of the bill (H. R. 24887) providing
for a United States judge for the northern district of Alabama.

The Clerk read the bill, as follows:

Be it cnacted, ete., That the President of the United States, by and
with the advice and consent of the Senate, shall appoint a district
judge for the northern jodlcial district of Alabama, who shall possess
and exercise all the powers conferred by existing law upon the judges
of the district courts of the United States, and who shall possess the
same powers and perform the same duties within the sald northern
udicial district of Alabama as are now possessed by and performed

y the district judge of the United States in any df the judicial dis-
tricts established by law, and he shall receive the same compensation
now or hereafter preseri by law in respect to other district judges
of the United States: And provided, That the judge appointed under
this act shall reside at Birmingham, in sald district.

Mr. CLAYTON. Mr. Speaker, I offer the following amend-
ment.

The Clerk read as follows:

On page 2, line 2, after the words * provided, That,” insert the words
“ after appointment.”

The amendment was agreed to.

The bill was ordered to be engrossed and read a third time,
was read the third time, and passed.

Mr. CLAYTON. I move that the title be amended by insert-
ing, after the word *mnorthern,” the word *“judicial.”

The amendment was agreed fo.

On motion of Mr. Crayrox, a motion to reconsider the vote
by which the bill was passed was laid on the table.

Mr. CLAYTON. Mr. Speaker, .I thank the House for the
action just taken. This bill presents a most meritorious case.
The facts are stated in the report, which I prepared and pre-
sented. I here insert it in the Reconrp. It is as follows:

The Committee on the Judiciary, to whom was referred the bill
(H. R. 24887) providing for a United States judge for the northern
judicial district of Alabama, having had the same under consideration,
report it back with the recommendation that the bill do pass.

At present there is only one judge for both the northern and middle
judicial districts of Alabama, and he resides at Montgomery, in the
middle district.

1t is impossible for one judge to do the work of both distriets.

The terms of the circuit and district courts in the northern district
of Alabama are held as follows:

Huntsville : April and October ; duration of term, two months,

Anniston : May and November; duration of term, two months.

Tuscaloosa : Jannary and June; duration of term, three weeks.

Blrmingham : March and Beptember; duration of term, six ‘months,

Total, about eleven months.

In the middle distriet ecircuit and distriet courts are held at Mont-
gomery in accordance with the special statute in May and December,
and the session of the district court Is also held there the first Monday
in each month. DBesides, special terms of the conrts have been held
there at different intervals from time to time. The minimum require-
ment for holding the distriet and cirenit courts by the present judge in
the northern and middle judicial districts aggregates about thirteen
months in each year. In the southern district, where there is a judge
residing at Mobille, court is In session about five months in each year.
In addition to the terms of the court there the judge has much work
to do in chambers at all times, as there is a very considerable admi-
ralty business done at that port. Besides, this judge holds court twice
a year at Selma, Ala., in his district, and is frequently called to serve
on th;: Ll<:Ircuit court of appeals at New Orleans. All his time is now
occenpied.

Cireunit Jud:.,;e Shelby has held the cirenit court at Huntsville sinee
May, 1905. Ju Boarman, of Louisiana, held the distriet court
there last vear. udge Toulmin, of the southern district, has held all
the terms of court at Anniston. The judge of the northern and middle
district, Judge Jones. held the court at Tuscaloosa in May, 1906. The
}imtniness at Huntsville, Tuscaloosa, and Anniston is fn.irfy well up to

ate.

FFor many years distriet judges from neighboring Btates have been
called in to assist in the northern district of Alabama, but such assist-
ance as these judges have been able to give has not been suflicient to
glslz‘m;e of the business or to relieve the congested condition of the

ockets.

At Birmingham the business of the United States courts is about
three years behind. There are about 300 civil cases on the docket
there. It takes nearly three years to get a civil case to trial at
Birmingham. That ecity is the center of large coal-mining, fron-
mining, and manufacturing Industries. The commerce and tonnage
there is greater than at any other point in the entire South. There
are fourteen rallroads and two more are being built. Many civil suits
are brought there against foreign corgorations. and these suits arve,
at the instance of the attorneys for these corporations, generally re-
moved to the IMederal courts.

At the last session of Ccngress an act was
court at Birmingham to be held six months In eac!
im ible for the present judge to strictly comply with this law, and
it is obvious that act has not affor the desired relief. During
the year ending June 30, 1906, cirenit and district courts were held at
the different places in the northern district as follows:

ssed uiring the
year, t has been

Huntsville : Days.
By Circuit Judge Shelby 21
By Judge Boarman, of Louislana 55 78
Anniston : Judge Toulmin, of southern district of Alabama_______ 25
Birmingham :
Judge Jones il e a5
Judge Tonlmin s oo o e 27 98
Tusealoosa : Judge Jones. - T
Total_._ e e 200

It is understood, of course, that this shows only a fraction of the
work performed by the present judge. It Is an ascertained fact that
besides holding courts at Montgomery he holds court for the northern
district at chambers in Montgomery many days each month. Indeed,
when he is at Montgomery he transacts more or less business for the
northern district—that is, the Blrmingham district—every day, such as
orders In bankruptcy cases, hearing and deciding cases in equity, ete.
On June 30, 1806, there were pending in the northern district of
Alabama 504 eriminal and civil cases, all of them sald to be live cases,
Besides, there were pending there at the same time 349 bankrupte
cases. At the same time there were pending 230 criminal and elv
cases at Montgomery, most of them live cases. Desides, there were
pending at Montgomery at the same time 302 lmnkrngtcy cases,

The Department of Justice recently made a very thorough examina-
tion of the conditions In Alabama and elsewhere in nine cases in which
bills were Introduced into Congress for additional judges. This Inves-
tigntion showed the necessity for four more district judges, one of
them for the northern district of Alabama.

For several years past the condition of the business in the
United States courts in the northern district of Alabama has
presented an urgent case for relief. Several bills have been
proposed. 1 introduced one for an additional judge of the
middle and northern distriets.. That bill did not meet with 'the
favor of the committee nor with the approval of the Department
of Justice. Desides, one of my colleagues has always opposed
it, upon the ground that a separate judge for the northern *
judicial district of Alabama was what was needed—that dis-
trict now having no separate judge—and not an additional judge
for the two districts.

He has informed me that he would object to the consideration
of any bill except one in present form—that is to say, the bill
which has just been read at the Clerk's desk, and which I also
introduced. Of course the objection of any one Member would
have defeated the passage of this bill. Whatever may have been
my preférence as to the details of the matter, I did not succeed
in getting the approval of the committee or the Department of
Justice, or the cooperation of all of my colleagues from Ala-
bama, for any measure except the bill which has just passed.

During the present Congress the Department of Justice has
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recommended the appointment of four adlitional judges. One
for Alabama, one for Nebraska, one for Ohio, and one for Cali-
fornia. The House has recently passed bills authorizing an
additional judge in each of the States of Ohio and California
and in the Territory of Arizona.

The Department of Justice, in reply to my letter to the At-
torney-General, has sent me the following letter:

DEPARTMENT OF JUSTICE,
Washington, February 9, 1907.

Hon. Hexey D. CLAYTOX,
Committee on the Judiciary, House of Representatives.

8ir: The Department is in receipt of your letter of the 9th Instant,
inclosing H. R. 24887, providing for a United States judge for the north-
ejrndldlssrlct of Alabama, and report thereon from the Committee on the

udiclary.

I have the honor to say that this Department recently made an in-
vestigation as to the necessity for a United States judge for the nortih-
ern district of Alabama, and that the facts contained in the committee’s
report which you inclose are in accord with the result of such investiga-

tion.
H. M. HoyT,
Acting Attorney-General.
I have received the following telegram :
BieMINGHAM, ALA., February 9, 1907.

Respectfully,

Hon. HeExry D. CraxToN, M. C,,
Washington, D. O.:

At a Jefferson County bar meeting this day held it was unanimous!f’
resolved that the bar of this county heartlly favor the Clayton bill,
providing a separate judfa for the northern district of Alabama, and
we were Instructed to wire this to the Senators and Representatives
of Alabama and the chalrman of the Judiciary Committee, and to urge
the passage of said bill at this session of lgongmsa in preference to
any other. Please communicate this to them.

Fraxg 8. Wmrre, Chairman,
A. 0. LANE,
C. . BEDDOW,
R. N. BeLL,
Committee.

BRIDGE ACROSS MISSOURI RIVER.

Mr., ELLIS. Mr. Speaker, I ask unanimous consent for the
present consideration of the bill (8. 7211) to amend an act
entitled “An aect to amend an act to construct a bridge across
the Missouri River at a point between Kansas City and Sibley,
in Jackson County, Mo.,” approved March 19, 1904, which I send
to the desk and ask to have read.

The Clerk read as follows:

Be it enacted, ete., That section 1 of the act entitled “An nct to
amend an act to amend an act to construct a bridge across the Missouri
River at a point between Kansas City and Sibley, In Jackson County,
Mo.," approved March 19, 1904, be, and the same is hereby, so amended
as to read as follows:

“8ec., 3. That the construction of the bridge authorized to be con-
structed by the act approved March 3, 1887, hereinbefore named, and
of which this act is amendatory, shall begin within one year from
March 19, 1907, and be completed within two years thereafter, and
unless these conditions are complied with this act and the acts of
which it is amendatory shall be null and void.

“ BEC. That the Congress reserves the right to change, alter,
aimend, or revise this act and the acts of which it is amendatory at any
time.”

With the following amendments :

2, lines 1 and 2, after the word “ year,” insert the words * and
be completed within three years."”
Page 3, after the word * seven " strike out the words * and be com-
pleted within two years thereafter.”

At the end of section 1 insert the following:

“ Provided, That such beginning of construction within said period
of one year shall relate to the superstructure of said bridge above the
piers heretofore comstructed in the Missouri River in pursuance of the
act of which this act is amendatory: And provided further, That in all
matters and particulars not expressly provided for in the act of which
this act is amendatory the construction, control, and use of such bridge
shall be governed by the act of Congress approved March 23, 1906, en-
titled ‘An act to regulate the construction of bridges over navigable
waters." "’

The SPEAKER. Is there objection?

1\_[1-. RUCKER. Mr, Speaker, reserving the right to object, I
desire to ask the gentleman a question. Is there not a good deal
of objection to this bill both in Clay County and Jackson
County?

Mr. ELLIS. There has been some objection, but the matter
has been thoroughly thrashed out before the committee, and the
amendments virtually satisfy everybody.

Mr. RUCKER. The gentleman says the amendments do sat-
isfy those who oppose it?

Mr. ELLIS. Yes.

The SPEAKER. The Chair hears no objection,
tion is on the amendment,

The question was taken; and the amendments were agreed to.

The SPEAKER. The question now is on the third reading of
the Senate bill as amended.

The bill was ordered to be read a third time, was read the
third time, and passed.

On motion of Mr, Erris, a motion to reconsider the last vote
was laid on the table.

The gues-

TRANSFER OF SCHOOL FUNDS TO SOUTH CAROLINA.

Mr. PATTERSON of South Carolina. Mr. Speaker, I ask
unanimous consent to take from the Speaker’s table the bill
(8. 80G5) to provide for the transfer to the State of South Caro-
lina of certain school funds for the use-of free schools in the
parishes of St. Helena and St. Luke, in said State, and to con-
sider the same at this time.

The SPEAKER. The gentleman from South Carolina asks
unanimous consent to take from the Speaker's table the bill
which the Clerk will report.

The Clerk read as follows:

Bie it enacted, ete., That the sum of §50,450, heretofore invested In
United States registered 4 per cent bonds of the funded loan of 1907,
and the sum of $40, Invested in United States registered 3 per cent
bonds of the loan of 1908 to 1918, an aglf‘reg;atc of $50,400, invested
by the Secretary of the Treasury under the provisions of the act of
Congress of March 3, 1873 (17 Stats, p. 600), as a fund for the use
and support of free publie schools in the parishes of 8t. Helena and
8t. Luke, South Carolina, the interest on which is npglleﬁ to the support
.01’ said schools, shall, on the 1st day of July, 1907, be paid over to the
Btate of South Carolina, which State shall set apart sald sum as a sepa-
rate interest-bearing trust fund and administer the same in such manner
as it may elect for the benefit of free public schools In the parishes of
St. Helena and 8t. Luke, in said State, as provided in the act of Con-
gress approved March 3, 1873.

The SPEAKER. Is there objection?

Mr. MANN. Mr. Speaker, I desire to have inserted in the
REecorp the following letter relating to the bill.

The SPEAKER. Without objection, the letter may go in the
RECORD.

1'lhere was no objection.

The letter is s follows:

DEPARTMENT OF THE INTERIOR,
BureAu OF EDUCATION, -
Washington, February 9, 1907,
Hon. JAMES R. MAXN

House of Representatives, United Rtates,
Washington, D, C.

My Dear Mr. Maxy: Replying to your inguiry by telephone, with
reference to Senate bill 8065, to !Jrovlde for the transfer fo the State of
South Carolina of certain school funds for the use of free schools In
the parishes of St. Helena and S8t. Luke, in said State, 1 beg to submit
the Tollowing statement :

It appears from the acts relating to the funds in question, namag',
Chapter CC, Statutes at Large, Volume XIV, passed July 16, 1866:
Chapter CCCXXXVII, Statutes at Large, Volume XVII, a%proveﬁ June
8, 1872, and Chapter CCLX of the same, approved March 3, 1873, that
these funds arose from the gale of * school farm lands” In the parishes
of St. Helena and 8t. Luke, South Carolina, such school farm lands
having been reserved for school pn es from certain lands which
came into the hands of the General Government through failure of the
owners to gn the direct tax imi;osed in the year 1562. The act of
March 3, 1873, provided that such funds should be turned over to the
Secretary of the Tresasury and invested by said Secretary in bonds of
the United States to be by him retained as a fund for the use and sup-
Port of free public schools in the parishes of St. Helena and St. Luke
n equal parts, the interest of which shall annually be expended by a
s;)ecial board of three commissioners to be appointed by and act under
the directlon of the Secretegg of the Treasury and removable at his
discretion, to increase the clency of any free public schools estab-
lished and sustained in said parishes by the authority of said State if
si.tch school shall exist, otherwise at the discretion of said commis-
Bloners.

I have thus far been unable to find any report or record of the pro-
ceedings of these commissioners or of the use which they have made
of these funds. I am informed by the Treasury Department that no such
report or record Is known in that Department. have caused the re-
ports of the education department of the State of South Carolina to be
examined and find in them no reference to these funds, exeept that in the
fifteenth annual report of the State superintendent of edueation,
1883, there appears in the statement of Thomas H. Wheeler, school com-
missioner of ufort County, the following words: * The districts in
St. Luke and St. Helena parishes received aid from the United States
Government.” No information concerning these funds is to be found
in the publications of the Bureau of Edueatlon. The names of the
special commissioners apgear in the latest Official Register of the United
States, Volume I, page 204. They are D. W. Bythewood, E. J. Rave-
nah, and Thomas G. White, all of Beaufort, 8. ., each of whom
receives compensation to the amount of $50 a year. 1 am informed
that Mr. Bythewood acts as special disbursing officer of the Treasury
Department in this matter.

eferring to the question whether it Is desirable that these funds
be turned over to the State of South Carolina In trust for the purposes
for which they are intended, in the absence of definite information
concerning the actual disposition of the funds I can only offer such
suggestion as grows out of the past practice of the United States Gov-
ernment In its relations with the school systems of the several States.
Such assistance as has been extended by the National Government to
the several States for educational purposes has been generally in the
form of public lands or of funds derived from the sale of such lands.

The earliest grant was made to Ohlo in 1802, where section No. 16
in every township was granted “ to the inhabitants of such township
for the use of schools.”

In Illinois the grant was “‘ made to the State for the use of the in-
habitants of such township for the use of schools.”

Beginning with the State of Michigan, the lands were granted to the
State for the use of schools.

The lands granted for the establishment of universities were likewise
conveyed to the several States. This is true also of the lands granted
under an act of Congress n]g)mved July 2, 1862, for the establishment
of colleges of agriculture and the mechanic arts.

Likewise in tL> act of Congress aggsr:ved Febru: 22, 1889 (the

akota, Montana,

enabling act for the States of North ota, South
and Washington), it was -—rovided that 5 per cent of the net pro-
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ceeds of the sales of public lands “ shall be pald to the said States to
be used as a permanent fund, the interest of which onif shall be ex-
pendtel'd lfﬂr the support of.common schools within sald States, re-
spectively.”

These provisions show that it has been the policy of the General
Government to grant lands and funds for educational purposes to the
several States, and to vest in such States the manndgement of the funds,
including those derived from the sale of school lands.

The case presented by the school farm lands of South Carolina, with
which Senate bill 8065 deals, is not altogether parallel with those men-
tioned above. The origin of the ‘funds was different, and those funds
have hitherto been administered by the Treasury Department of the
General Government. It does not appear, however, that the intent of
the grant was essentially diferent from that of the several grants re-
ferred to above. The act of July 16, 1866, provided that * the proceeds
of said sales, after E!'m:rln;_»; expenses of the surveys and sales, shall be
invested jn United States bonds, the interest of which shall be appro-
priated ¢ ®* * to the support of schools, withont distinetion of color
or race, on the islands in the parishes of St. Helena and St. Luke."
The act of March 3, 18%3, provides that the interest on the bonds pur-
chased with these funds * shall annually be expended to increase the
efficiency of any free public schools established and sustained in said
parishes by authority of said State, if such schools shall exist, other-
wise at the diseretion of the commissioners hereinafter named.” It is
clear from the provisions of the act last named that these funds are
intended to supplement the provisions of the public school system of
the State so far as these two parishes are concerned, and only in de-
fﬂﬁllt lor public schools may they be devoted to the support of other
schools,

In view of these facts, it seems to me that Senate bill 8065, in pro-
viding for the transfer to the State of South Carolina of the funds de-
rived from the sale of the lands in questiop, to be held in truost for the
support of the common schools of the State in the two parishes named,
is in accord with the established and well-nigh universal practice of the
General Government in dealing with educational grants for the benefit
of the several Btates. !

have the homor to be,
Very respectfully, EvryEeR ELLSWORTH BROWN,
Commissioner.

The SPEAKER. Is there objection? [After a pause.] The
Chair hears none, The question is on the third reading of the
Senate bill. i

The bill was ordered to be read a third time, read the third
time, and passed.

Mr. PATTERSON of South Carolina. Mr. Speaker, I ask
unanimous consent that a similar House bill, H. R. 25056, on
the House Calendar do lie upon the table.

The SPEAKER. Is there objection?

There was no objection; and it was so ordered,

CALIFORNIA DEDRIS COMAMISSION.

Mr. ENGLEBRIGHT. Mr. Speaker, I ask unanimous consent
for the present consideration of the bill (H. R. 13367) to
amend section 13 of an act of March 1, 1893, entitled “An act to
create the California Débris Commission and regulate hydraulie
mining in the State of California,” which I send to the desk and
ask to have read.

The Clerk read as follows:

Be it enacted, etc., That section 13 of an act of March 1, 1893, entl-
tled “An act to create the California Débris Commission and regulate
?ﬂl’l‘ms in the State of California,’” is hereby amended so as to read as

ollows :

*“ 8ge. 13. That In case a majority of the members of said Commis-
sion, within thirty days after the time so fixed, concur in the decision
in favor of the petitionér or petitioners, the said Commission shall
thereupon make an order directing the methods and specifying in detail
the manner in which operations shall proceed in such mine or mines;
what restraining or impounding works, if any, if facilities therefor can
be found, shall be built and maintained; how and of what material ;
where to be located ; and in general set forth such further requirements
and safeguards as will protect the public interests and prevent injur
to the said navigable rivers and the lands adjacent thereto, with such
further conditions and limitations as wlill observe all the provisions of
this act in relation to the working thereof and the payment of taxes on
the gross proceeds of the same: Provided, That all expense incurred in
complying wlith said order shall be borne Ly the owner or owners of
such mine or mines: And provided further, That where it shall appear
to said Commission that hydraulic mining may be carried on without
injury to the navigation of sald navigable rivers and the lands adjacent
thereto, an order may be made aunthorizing such mining to be carried

on without requiring the construction of any restraining or Impounding-

works or any settling reservoirs: And provided also, That where such
an order is made a license to mine no taxes provlded for herein on the
gross proceeds of such mining operations shall be collected.”

The SPHAKER. Is there objection?

Mr. PAYNE. Mpr. Speaker, reserving the right to object, I
would like to ask the gentleman to explain the change in the
law. :

Mr. MANN." What committee reported the bill?

Mr. ENGLEBRIGHT. The Committee on Mines and Mining
has unanimously reported the bill. It is a bill introduced by my
predecessor, Mr. Gillett, and the only change in the law is the
clause at the end of the section from -thie words ** And provided
further,” and is covered in the latter part of the report of the
cominittee :

The purpose of the present bill iz to authorize and empower the
California ris Commission to order that hydraulic mininf may be
carried on without first going to a needless expense of build dams,
barriers, etc., where the same can be done without injuring the navi-
gability of the rivers or lands lying adjacent theretp.

It leaves the whole matter in the hands of the Commission,
as it always has—only gives them discretion in the matter of
some small mines lying back in the mountains where mining
could be done without injury to the rivers.

Mr. STEPHENS of Texas. I wounld like to ask the gentle-
man if this is a local measure? )

Mr. ENGLEBRIGHT. It is entirely local to California, and
the entire California delegation is satisfied with it.

Mr. MANN. Is this a matter that has been considered in any
way at all by the Committee on Rivers and Harbors?

Mr. ENGLEBRIGHT. I do not know. }

Mr, MANN. There hag Deen considerable complaint out there
about the Commission and its work in reference to filling up at
least one of the rivers. That has been before our committee a
number of times.

Mr. ENGLEBRIGHT. Well, this bill would not interfere in
any manner with that state of affairs. It merely gives this
Commission diseretion in certain places. There are mines
where it is not necessary to construct any restraining works at
all, yet under the act it is absolutely necessary to construct
works whether they are needed or not, as the Commission abso-
lutely has no discretion to order or give such permits.

Mr. MANN. Have you not had a lot of litigation out there?

Mr. ENGLEBRIGHT. There has been a large amount of liti-
gation. It is a matter which in years past attracted the atten-
tion of Congress, and resulted in the passage of the act providing
for the California Débris Commission, under which all hydraulic
mining has to be done. A man desiring to do any -hydraulic
mining must at first make an application to this Commission
for a permit to do so. After making the appliecation, it is ad-
vertised, allowing anyone to come before the Commission in
regard to the subject, and then the Commission, if they deem it
proper, will allow works to be constructed, and after the works
are constructed they give a permit. This little clause added to
one section of the bill gives this Commission authority to allow
work to be performed when it is not necessary to construct any
works.

Mr. MANN. Does it affect in any way this litigation?

Mr. ENGLEBRIGHT. No, it does not affect the litigation
at all.

The SPEAKER. The Chair hears no objection.
gentleman indicate his amendment?

Mr. ENGLEBRIGHT. In line 17, page 2, change the spelling
of the word “provided.”

The SPEAKER. The Clerk will report the amendment.

The Clerk read as follows:

Strike out the typographical ecror in line 17, page 2, making the word
Yprovided.”

The amendment was agreed to.

The bill as amended was ordered to be engrossed and read
a third time. was read the third time, and passed.

BALE OF CERTAIN TIMBER ON MENOMINEE INDIAN RESERVATION, WIS,

Mr. BROWN. Mr. Speaker, I ask unanimous consent for the
present consideration of the bill (H. R, 24043) to authorize the
sale of timber on certain of the land reserved for the use of the
Menominee tribe of Indians, in the State of Wisconsin,

The SPEAKER. The Clerk will report the bill.

The Clerk read as follows:

Be it enacted, ete., That the Secretary of the Interior be, and he is
hereby, authorized to sell, under such rules and regulations as he may
rescribe, the blown-down timber and the staudinf; merchantable tim-
{:er on the sections containing blown-down timber in the north half of
township No. 29, range No. 13 east; the north half of township No.
20, range No. 14 east, and in the south half of township No. 30, range
No. 13 east, on the Menominee Indian Reservation in Wisconsin, as
herein provided, such sale to be in addition to the amount authorized
to be sold annually by the act of June 12, 1800 (26 Stat. L., p. 140).

Sgc. 2. That the timber shall be sold on stumpage, the sale to Le
confined to the sections containing blown-down timber, to the highest
bidder or bidders, for cash, after due advertisement Inviting proposals,
in such manner and at such time and place as the Secretary may di-
rect. And the Secretary shall appoint a competent man, who shall be
a practical logger, to superintend the marking and cutting of the tim-
ber and the scaling of the logs, the timber to be Pnid for nccording to
the Government scale, no sale, however, to be valld until approved hy
said Secretary. The compensation of the superintendent and scalers
shall be fixed by the Secretary.

Sgc. 3. That from the net proceeds of sales of sald Menominee tim-
ber shall be deducted one-fifth part, which shall be deposited in the
Treasury of the United States to the credit of the Menominee Indians
in Wisconsin, to be used ander the direction of the Secretary of the
Interior for the benefit of sald Indians, and the residue of sald proceeds
shall be funded in the United States Treasury, interest on which shall
be allowed sald tribe annually at the rate of 3 per cent per annum,
to be paid to the tribe per capita, or expended for their benefit nnder
the direction of the Secretary of the Interior.

Src. 4. That all acts or parts of acts inconsistent with this act are

hereby repealed.
Is there objection? [After a pause.] The

Will the

The SPEAKER.
Chair hears none,
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The bill was ordered to be engrossed and read a third time,
was read the third time, and passed.

On motion of Mr. BrRowx, a motion to reconsider the last vote
was laid on the table.

RELIEF OF IHOMESTEAD AND OTHER ENTRYMEN PAYING EXCESS LEGAL
FEES, ETC.

Mr. MARTIN, Mr. Speaker, I ask unanimous consent for
the present consideration of the following bill.

The SPEAKER. The Clerk will report the bill.

The Clerk read as follows:
A Dill (H. R. 22588) for the rellef of homestead and other entrymen

who have been required to pay more than the legal fees, commissions,
excesses, and purchase money.

Be it enacted, ete., That sectlon 2 of the act of June 16, 1880
(21 Stat., p. 287), be amended to read as follows:

“8rc. 2. That in all cases where homestead or timber-culture or
desert-land entries or other entries of public lands have heretofore or
shall hereafter be canceled for conflict, or where, from any cause, the
entry has been erroneously allowed and ean not be confirmed, the See-
. retary of the Interior shall cause to be repaid to the person who made
such entry, or to his heirs or assigns, the fees and commissions, amount
of purchase money, and excesses pald upon the same, upon the sur-
render of the duplicate receipt and the execution of a proper relin-
quishment of all claims to said land, whenever such entry shall have
been doly canceled by the Commissioner of the General Land Office, and
In all cases where parties have been improperly charged the double-
minimum price for minimum lands, or wl?ere they have been required
to pay more than the lawful fees, commissions, excesses, or purchase
money, the excess shall in like manner be repaid to the entryman or to
his heirs or legal representatives,”

The SPEAKER. Is there objection?

Mr. PAYNE. Mr. Speaker, reserving the right to object, I
would like to ask the gentleman what is the extent of the
changes this makes in existing law? :

Mr. MARTIN. Mr. Speaker, in 1825 the first statute was
passed, and it provided for the return of the purchase money
in cases where entries had been erroneously allowed. That was
amended in 1880, so that the purchase money or excess might
be returned where the double minimum price had been by mis-
take charged for minimum price land. 'That is the law at the
present time governing both of these propositions. There is still
a class of cases where mistakes have been made not covered by
law, such as, for example, where a land officer has by mistake
of the law taken more than the legal price under the statute.
There are instances where Indian reservations have been opened
and prices have been fixed; for instance, $1.25 an acre for
land entered within a certain period, 75 cents or $1 an acre for
land entered in another period, and the officer has received the
$1.25 price for lands where 75 cents or $1 should have been re-
ceived under the law. Under the administration of the Land
Department, carrying on so large a business as it does, mistakes
will necessarily arise, and this bill has been prepared in the De-
partment for the purpose of meeting those cases.

Mr. PAYNE. 1 would like to ask the gentleman if this does
not invelve a large amount of money ?

Mr. MARTIN, I think not.

Mr. PAYNE. I have been informed it does.

Mr. MARTIN. Of course, mistakes of this kind have been
made, but the class of cases not now reached by the law is
limited, and would not cover a very large amount of money:

Mr. PAYNE. Mr. Speaker, I think for the present I shall
have to object.

Mr. LACEY. I trust the gentleman from New York will
not——
Mr. MARTIN. I yield to the gentleman from Iowa [Mr.

Lacey] for a moment.

Mr. LACEY. I would suggest to my friend that while it does
involve a considerable amount of money, it does not involve any
of the Government's money. The Government has got some-
body else's money by mistake.

Mr, MANN. That is the case with everything.

Mr. LACEY. Oh, no; not at all. It only occasionally oe-
curs, and they want to get rid of it. Instead of having it come
in here each time to the Committee on Claims it is to allow
them to adjust these matters and pay back wherever they have
taken money that does not belong to them.

Mr. STEPHENS of Texas. Does the gentleman yield to a
question?.

Mr. LACEY. Certainly.

Mr. STEPHENS of Texas. As I understand the law now,
ihe minimum is $1.25 an acre, and the double minimum is $2.50
an acre. Is that correct?

Mr. LACEY. That is railroad land.

Mr. MARTIN. I would say this is already covered by the
law. The law now specifically, by the act of 1880, returns the
excess always where the double minimum price has been taken
for a minimum land. It does not

Mr. MANN. Does the gentleman yield for a question?

Mr. MARTIN. Certainly.

Mr. MANN. Is it not a fact that there has been a good deal
of suspicion created at times, with reference to the existing
law, about the return of money paid on desert-land claims and
other entries of that sort?

Mr. MARTIN. I am not aware of it if any suspicion of that
kind ever existed.

Mr. MANN. I will be glad, then, to give the gentleman some
evidence on the subject.

Mr. MARTIN. I think, Mr. Speaker, as the gentleman
from New York has suggested, it is a matter that may involve
the payment of some money, but whatever may be said along
that line it certainly does not involve the payment of any
money that the Government rightfully holds. The same rule
between private individuals will compel an individual to return
what he has received purely by mistake; and so every time a
case of this kind gets into the Court of Claims invariably, upon
the facts that would be reached by this law, the Government
has to return it at the end of litigation in the Court of Claims,
and after taking of time and the expenditure of money on be-
half of the Government. For all entries now that are errone-
ously made, where the party does not get the land, the Depart-
ment adjusts the claim and returns the money. In all cases
where double minimum price is charged for minimum land
they adjust the claim of excess and return the money. But
in other cases, where by mistake they have received more than
the lawful price for lands, there is no law now authorizing the
return.

Mr. MANN. Is not this the statute now?

Mr. PAYNE. Mr. Speaker, I think we had better insist upon
the objection.

The SPEAKER. The gentleman from New York [Mr.
PAYRE] objects.

COLUMBIA INDIAN RESERVATION LANDS.

Mr. JONES of Washington. Mr. Speaker, I ask for the
present consideration of the bill H. R. 25550.

The SPEAKER. The gentleman from Washington asks con--
sideration of a bill H. R. 25550, which the Clerk will report.

The Clerk read as follows:

A bill (H. R. 25550) confirming entries nnd applications under section
2306 of the Revised Statutes of the United States for lands .embraced
in what was formerly the Columbia Indian Reservation, in the State

of Washington.

Be it enacted, ete., That all lands in the former Columbia Indian
Reservation, in the State of Washington, which are embraced In entries
heretofore allowed under section 2306 of the Revised Statutes of the
United States, or which are embraced in any nlilplicntinn to make entry
under said section 2306, which were presented before the lands covered
by such applieation were withdrawn under the reclamation act, are
hereby declared to be subject to such entries, and applications and
entries shall be allowed and patents shall be issued thereunder in the
same manner and upon the same conditlons under which entrles are
allowed and patents are issued under said section 2306 for other public
lands of the United States, and all patents heretofore issued under
such entries are hereby confirmed.

The SPEAKER. Is there objection? ;

Mr. MANN. Mr. Speaker, reserving the right to object, I
wish the gentleman would tell us what the bill does,

Mr. JONES of Washington. Mr. Speaker, in 1884 we passed
an act declaring all lands formerly known as the * Columbia
Indian Reservation” to be opened to homestead entry, and
under the practice of the Department we accepted soldiers’
additional homesteads for several years, and several claims
went to a patent, and several applieations were pending when
they decided that these lands under the terms of that act were
not subject to a soldier's additional homestead application and
entry, and therefore they held them up. The land involved
consists of about a thousand acres. Several parties have gone
in and have made very valuable improvements, and the object
of this bill is simply to confirm those applications and entries
made under the practice of the Department, and this bill was
prepared by the Department itself to cover that matter.

The SPEAKER. Is there objection?

There was no objection. :

The bill was ordered to be engrossed and read a third time,
was read the third time, and passed.

On motion of Mr. Joxes of Washington, a motion to recon-
sider the vote by which the bill was passed was laid on the table.

SALE OF CERTAIN LANDS TO BUFFALO, WYO.

Mr. MONDELL. Mr. Speaker, I ask unanimous consent for
the present consideration of the bill (H. R. 23324).
The bill was read, as follows:

A Dill (H. R. 28324) authorizing the sale of certain lands to the city
of Buffalo, Wyo. =

Be it enacled, efc.,, That the Secretary of the Interior be, and he is

hereby, authorized to sell to the city of Buffalo, Johnson County, Wyo.,
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for the sum of $1.25 an acre, for use as a public park and fair grounds,
the following described lands: The southwest quarter of the southeast
gnarter and the southeast quarter of the southwest quarter of section
27 and the northeast quarter of the northwest quarter, and lot 5 of
section 34, in township 51 morth of range 82 west of the sixth prin-
cipal meridlan.

The amendment recommended by the committee was read, as
follows:

In lines T and 8 strike out the words * the southwest quarter of the
southeast quarter " and insert in lieu thereof the words “ lot twelve.”

The SPEAKER. Is there objection? [After a pause.] The
Chair hears none.

The amendment recommended by the committee was agreed to.

The bill as amended was ordered to be engrossed for a third
reading; and being engrossed, it was accordingly read the third
time, and passed.

On motion of Mr. Mo~NpELL, 4 motion to reconsider the vote
by which the biil was passed was laid on the table.

ALLOTMENT OF LANDS TO INDIANS OF LA POINTE INDIAN RESERVA-
TION, WIS.

Mr. BROWN. Mr. Speaker, I call up the Senate bill 2787,
and ask unanimous consent for its present consideration.
The Clerk read as follows:
A bill (8. 2787) to amend the act of Congress approved February 11,
1901, entitled “An act providing for allotments of lands in severalty

to the Indians of the Pointe or Bad River Reservation, in the
State of Wisconsin.”

© Be it enacted, ete.,, That the act of Congress al:proved February 11,
1901 531 Btat., p. 766), entitled “An act providing for allotments of
lands in severaity to the Indians of the La Pointe or Bad River Reser-
vation, in the State of Wisconsin,” shall not be construed so as to bar
or In any manner abridge or curtail the right of any Indian to allot-
ment on said reservation as provided b{ the treaty concluded with the
Chippewas of Lake Superior and the Mississippl September 30, 1854.

. The amendment recommended by the committee was read,
as follows:

Amend by inserting after the word * reservation,” in line 9, the
words * whether born before or after the passage of sald act.”

The SPEAKER. Is there objection?

Mr. MANN. Mr. Speaker, I think we ought to know what the
bill is.

Mr. BROWN. Mr. Speaker, for the information of the House
and the gentleman from Illinois, T will say that this bill is a
Department bill, and was introduced for the purpose of cor-
recting an injustice under the allotment act of February 11,
1001. In that law there was a clause that confines the allot-
ment to the Indians living, resident, and entitled to reside on the
La Pointe or Bad River Indian Reservation.

I will refer to what the Secretary of the Interior and the
Commissioner of Indian Affairs say of this bill and the neces-
gity for it. In a communication from the Secretary of the In-
terior to the chairman of the Committee on Indian Affairs he
states as follows:

The object of the amendment, as|set forth in the Commissioner's
report, is to aunthorize allotments on the reservation to full-blood non-
resident Indians, who by the terms of the act of February 11, 1901
and the decision of the Department of June 8, 19035, have n barred
from receiving such allotments. -

In addition, T will read to you a letter from Commissioner
Leupp, dated December 4, 1905, to the Secretary :

The question presented was whether these nonresidents should be
allotted, as they were entitled under the treaty, or did the act of Feb-
ruary 11, 1901, bar such rights? Under date of June 8, 1905, the De-
partment decided that the act of February 11, 1901, confined the right
of allotment to * each Indian now living and residing on said reserva-
tion and entitled to so reside,” and therefore the full-blood nonresident
members were not entitled to allotment. It was further held that relief
for these Indians should be sought at the hands of Congress. This
decision and its result were réported to the agent, and great dissatisfac-
tion wns thereby created among the Indians, as there were a od
many whose names were on the schedule who were not entitlegu to
allotment under the law.

This bill, I will say to the gentleman, was drafted by the
Department, and is, as stated, to correct an interpretation that
they were compelled to put upon the law of 1901. It author-
izes the allotinent to Indians belonging to this reservation who
were off the reservation and whom the Department have decided
are entitled to these allotments.

The SPEAKER. Is there objection? [After a pause.] The
Chair hears none,

The question was taken; and the amendment was agreed to.

The bill ag amended was ordered to a third reading, was read
the third time, and passed.

On motion of Mr. BrownN, a motion to reconsider the vote by
which the bill was passed was laid on the table.

FORTIFICATION APPROPRIATION RBILL.

Mr. SMITH of Towa. Mr. Speaker, I ask unanimous consent
to take from the Speaker’s table the bill (H. R. 23821) making
appropriations for fortifications and other works sf defense, for

the armament thereof, for the procurement of heavy ordnance
for trial and service, and for other purposes, nonconcur in the
Senate amendments and ask for a conference.

The SPEAKER. The gentleman from Iowa asks unanimous
consent to take from the Speaker’s table the fortification bill,
nonconcur in the Senate amendments, and ask for a conference.

Mr. WILLIAMS. Mr. Speaker, before that consent is granted,
will the gentleman give the House some idea of the points of dif-
ference between the two Houses?

Mr. SMITH of Iowa. Well, the points are somewhat numer-
ous. The points include large increase of appropriations for
fire control, and they also include large items for repair of the
devastations by reason of the Gulf storm. They invelve some
other items. I will say to the gentleman from Mississippi that
hearings have been had on some of the items since the bill
passed the Senate, that the conferees of both Houses may have
information concerning them. The evidence was not taken as
to the extent of the ravages of the Gulf storm in November.
These estimates reached the House after the hearings closed.
Provision was put upon the Senate bill, and no hearings were
had until recently, and it was there considered as to the order
and the necessity of speed in doing the work.

Mr. WILLIAMS. Do the minority members of the committee
agree with yon? } -
Mr. SMITH of Iowa. There has been no such understanding
except as to the ordinary course. The minority understood
that I would ask for this order, which is known to the Repre-
sentative from Mobile, who is on the whole committee, but not
on the subcommittee, and he is very much interested in the

matter. :

Mr. WILLIAMS. T shall not object.

The SPEAKER. Is there objection? [After a pause.] The
Chair hears none.

The Chair announced the following conferees: Mr. Sairm of
Towa, Mr. KEiver, and Mr. FITZGERALD.

OMNIBUS LIGHT-HOUSE BILL.

Mr. MANN. I ask unanimous consent to take from the
Speaker’s table the bill known as the omnibus light-house bill,
and to nonconcur in the Senate amendments and ask for a con-
ference.

The SPEAKER. The gentleman from Illinois asks unani-
mous consent to take from the Speaker's table the omnibus
light-house bill, to nonconcur in the Senate amendments, and
to ask for a conference, Is there objection?

AMr. WILLIAMS. Reserving the right to object, will the gen-
tleman make some statement of the differences between the two
Houses?

Mr. MANN. The bill, as it passed the House, carried items
amounting to $1,600,000 exclusive of light-house keepers’' dwell-
ings. The Senate have added items amounting to about
amo,ooo, and have stricken out two small items from the House

Mr. WILLIAMS.
to go to conference?

Mr. MANN. It is by direction of the committee this morning
that I make the request.

Mr. WILLIAMS. I shall not object.

The SPHAKER. Is there objection?

There was no objection.

The SPEAKER announced as conferees on the part of the
House Mr. Maxxw, Mr. STevExs of Minnesota, and Mr. ApAMSON.

PATENTS TO OFFICERS AND EMPLOYEES OF THE GOVERNMENT.

The SPEAKER laid before the House the joint resolution
(H. J. Res. 224) directing the Secretary of Commerce and
Labor to investigate and report to Congress concerning exist-
ing patents granted to officers and employees of the Govern-
ment in certain cases, with a Senate amendment thereto.

Mr. CHANEY. I move to concur in the Senate amendment.

The motion was agreed to.

INTERMARRIED CHEROKEE INDIANS,

The SPEAKER laid before the House the following message
from the President of the United States; which was read,
ordered to be printed, and referred to the Committee on Indian
Affairs:

To the Benate and House of Representatives:

The Supreme Court of the United States, in its decision of Novem-
ber 5, 1906, in the case of Daniel Red Bird, the Cherokee Nation, et al.,
¢. The United States, held that *“ the rights and privileges of those
white citizens who intermarried with Cherckee citizens su uent to
the 1st day of November, 1875, do not extend to the right of soil or
interest in any of the vested funds of the Cherokee Nation, and such
intermarried persons are not entitled to share in the alloiment of the
lands or in the distribation of any of the funds belonging to said

Is it the general desire of the committee
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nation, and are not entitled to be enrolled for such purposes; that those
white persons who intermarried with Delaware or Shawnee citizens
of the Cherokee Nation either Priur or sub t to November 1, 1875,
and those who intermarried with Cherokees by blood and subsequently,
being left a widow or widower by the death of the Cherokee wife or
hushand, intermarried with persons not of Cherokee blood, and those
white men who, having married Cherokee women and subsequently
abandoned their Cherokee wives, have no part or share in the Cherokee
Pm rty, and are not entitled to participate in the allotment of the
ands or in the distribution of the funds of the Cherokee Nation or
people, and are not entitled to be enrolled for such purpose.”

I invite your attention to the urgent necessity for legislation for the
relief of intermarried citizens of the Cherokee Nation adversely affected
by such decision, many of whom have made permanent and waluable
improvements upon lands of the nation, where they have resided for
many years, undisturbed in their possession. under the belief that they
were entitled to the same rights in the lands as native-born cltizens of

., such nation.

In the decision of the court it was stated that, as to the improve-
ments made by these intermarried citizens, * they seem to have been
treated as those of a tenant who had made them under an agreement
that they should remain his.”

As the lands of the nation are being allotted under the act of June
28, 1898 (30 Stat., 495), and subsequent legislation to the other mem-
bers of the tribes, these intermarried cltizens will lose their improve-
ments unless remedial legislation is had. In order to avoid serious
hardships to very many of these intermarried citizens, they should be
given a definite time within which to dispose of their improvements to
citizens of the nation entitled to enrollment. I therefore earnestly
recommend the passage of an act substantially as follows:

“That for sixty days after the approval of this act white persons
who intermarried with Cherokee citizens prior to July 1, 1902, and
made permanent and valuable improvements on lands belonging to the
Cherokee Natlon prior te the decision of the Bupreme Court of the
United States in the ecase of Daniel Red Bird. the Cherokee Nation.
et al,, v. The United States (203 U. 8., T6), shall have the right to sell
such Improvements to citizens of the Cherokee Nation entitled to select
allotments at a valuaticn to be approved by an official to be designated
by the Secretary of the Imterior for that purpose, and the vendor shall
have a lien on the rents and profits of the land on which the improve-
ments are loeated for the purchase money remaining unpaid, and shall

have the right to enforee such lien in any court of competent jurls-

dietion."”
Tae Warrs House, February 11, 1907.
FORT BERTHOLD INDIAN RESERVATION, N. DAK.

The SPEAKER laid before the House the following resolu-
tion from the Senate of the United States.

The Clerk read as follows:

Resolved, That the Secretary be directed to 1est the House of
Representatives to return to the Senate the bill (8. 7495) to define
the status of certain patents and pending entries, selections, and fil-
;?g% o’? lands formerly within the Fort Berthold Indian Reservation,

. Dak.

The SPEAKER. Without objection, the request will be com-
plied with.
There was no objection.
VALIDATION OF BONDS OF NEW MEXICO.

Mr. BATES. Mr. Speaker, I ask unanimous consent for the
present consideration of the bill (II. R. 12857) to validate cer-
tain acts of the legislative assembly of the Territory of New
Mexico with reference to the issuance of certain bonds.

The Clerk read the bill, as follows:

Be it enacted, ete., That the act of the thirty-fourth 1
sembly of the Territory of New Mexico egutlel;i 3:'.1‘}: I-acl: ;fgrl;ldtii:;ge Il.'?;
additional buildings for the New Mexico Milita Institute at Ros-
well,” approved February 20, 1901, and the act of the same assembly
and session entitled “An act providing for additional buildings for
the New Mexico Insane Asylum at Vegas,” approved March 21,
1901, and tbe act of the same assembly and session entitled “An act
to provide for the issue of bonds for the New Mexico College of Agri-
culture and Mechanic Arts,” approved March 21, 1901, and chapter
53 of the acts of the thirty-fifth legislative assembly of said Territory
of New MAexico, entitled “An act creating two armory beards of con-
trol and providing for the eonstruction of armories in the citles of
Las Vegas and Albuquerque, and anthorizing an issue of bonds there-
for,” be, and each of sald acts hereby Is, approved, ratified, validated
and confirmed. 3 i

Mr. STEPHENS of Texas. Mr. Speaker, reserving the right
to object, I desire to ask the gentleman whether or not the
bonds have been issued and sold and the money ruaised and
'lthes% buildings erected by means of the money raised under this
oan?

Mr. BATES. I understand so.

Mr. STEPHENS of Texas. What is the necessity for Con-
gress acting upon it?

Mr. BATES, They want authority to validate the bonds.

Mr. STEPHENS of Texas. It simply validates the honds that
have been issued? I understand the bonds have not been sold,
and that the Yeason is that there is some question arising as
to the validity of the bonds. I desire to ask if there are any
suits pending?

Mr. BATES. There are no suits pending, and, as I under-
stand, the bonds have not been sold.

Mr. MANN. I would like to say to the gentleman that a few
years ago there was an effort made to pass a bill through the
House validating certain bonds of New Mexico where there
was a good deal of opposition engendered and the project was
defeated. Is this the same thing?

XLI—174
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Mr. ANDREWS. No.

Mr. BATES. This is for the purpose set forth in the bill, for
building certain buildings.

Mr. MANN. Of course we have not the original bills of the
legislature here, and we do not know what they cover.

Mr. BATES. I understand that the bonds have been issuefl
and are ready for sale; they have not been disposed of, but are
waiting until the act validating the bonds is passed.

Mr. MANN. There was a question here in reference to a mat-
ter very much like this where the people who had the bonds
wanted to obtain an act of Congress to make them good. I sup-
pose they hadn’t paid very much for them, but the project did
not go through.

Mr. BATES, This is not that case and is not a similar case.

Mr. STEPHENS of Texas. These bonds have not been hy-
pothecated or sold, as I understand. The question is heing
held until the legislation is had. It seems to me this remedial
legiglation should be passed. y

The bill was ordered to be engrossed and read a third time;
was read the third time, and passed.

COUNTY OF TAOS, N. MEX:

Mr. BATES. Mr. Speaker, I ask unanimous consent for the
present consideration of the bill (II. R. 12858) permitting the
county of Taos, in the Territory of New Mexico, to refund its
indebtedness at a lower rate of interest.

The Clerk read the bill, as follows: .

Be it enacted, ete., That notwithstanding anything to the contrary in
the laws of the United States limiting the indebtedness of counties in
the Territories, the county of Taos, the Territory of New Mexico,
be, and the same is hereby, authorized and empowered to refund its
floatingz indebtedness of $7,500 and its bonded indebtedness of £42.400
by an issue of its bonds therefor, under the laws of the said Territory

roviding for the refunding of county indebtedness: Provided, That said
»onds shall not run for more than twenty years nor bear interest at a
higher rate than 5 per cent per annum, nor shall the same be sold for
less than par: Provided further, That nothing in this act shall be con-
sftrued as in any manner cren.ting any liability upon the part of the
United States. ¢

The SPEAKER.
tion of the bill?

There was no objection.

The bill was ordered to be engrossed and read a third time,

was read the third time, and passed.
SCHOOL LAND IN OKLAHOMA.

Mr. McGUIRE. Mr. Speaker, I ask unanimous consent for
the present consideration of the bill (H. R. 24655) to authorize
the legislature of Oklahoma to dispose of a certain section of
school land.

The Clerk read the bill, as follows: e

Be it enacted, ete., That the legislature of the State of Oklahoma is
hereby authorized to grant section 16, in townshlg 14, north of range
4, east of the Indian meridian, Lincoln County, Okla., to the board of
education of the city of Chandler, in said county, for school purposes
upon such terms as the said legislature may impose,

The following committee amendment was read:

In line 3, after the word * Oklahoma,” insert the words “ when the
State of Oklahoma shall have been admitted.”

Mr. WILLIAMS. Reserving the right to object, Mr. Speaker,
will the gentleman from Oklahoma explain the necessity of this
legislation? Why is it the legislature of the State of Okla-
homa ean not do this without an act of Congress? The land
will go to the State for educational purposes, and it goes with
their full control and authority.

Mr. McGUIRE. The enabling act provides that the legis-
lature of Oklahoma ean dispose of this school land if it desires,
but if it does dispose of it it must be done to the highest bidder.
The purpose is to give a section of school land not to the highest
bidder, but to the city schools. The reason for the bill is this:
There are nine townships adjacent to the city of Chandler that
are set aside for school purposes—that is, for common schools,
This is known as ‘“lieu land.” It has been impossible to sup-
port schools where these lieun lands were chosen by the authori-
ties, and these children have had to go necessarily to the
Chandler school. This has been done at a very great expense
to the city of Chandler;: The common schools of every Terri-
tory have had the benefit of lieu lands, and the city of Chandler
and the county of Lincoln have been paying for it.

They have carried the burden. This is to reimburse them to
a limited degree for the expenditures they have incurred for the
benefit of all the schools of the Territory.

Mr. WILLIAMS. Does not the gentleman think it would be
better to wait until after Oklahoma is admitted to the Union
and then let the legislature of the State of Oklahoma ask for
this legislation? 1

Mr. McGUIRE. That is exactly what I am trying to do with
this bill. I would be glad to do that if it would not be too late,

Is there objection to the present considera-
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but it would be foo late. We could not then reimburse these
people for the money that they have expended.

Mr. WILLIAMS, This bill does not make a disposition of the
land?

Mr. McGUIRE.

* Mr. WILLIAMS.
homa to do it?

Mr. McGUIRE. That is the idea.

Mr. WILLIAMS. I have no objection.

The SPEAKER. The Chair hears no objection. The question
is on the amendment.

The gquestion was taken ; and the amendment was agreed to.

The SPEAKER. The question now is on the engrossment and
third reading of the bill.

The bili was ordered to be engrossed and read a third time,
was read the third time, and passed.

. NAVAL APPROPRIATION BILL.

Mr. FOSS. Mr. Speaker, I move that the House resolve itself
into the Committee of the Whole House on the state of the
Union for the further consideration of the bill H. R. 24925—the
naval appropriation bill. :

The motion was agreed to; accordingly the House resolved
itself into the Committee of the Whole House on the state of the
Union for the further consideration of the naval appropriation
bill, with Mr. SHERMAN in the chair.

The CIIAIRMAN. General debate is closed, and the Clerk
will read. >

The Clerk read as follows:

PAY OF THE NAVY,

Pay and allowances preseribed by law of officers on sea duty and
other duty ; officers on waitin
to commandants of yards and stations; clerks to paymasters at yards
and stations, general storekeepers, receiving ships, and other vessels;
commutation of quarters for officers on shore not occupying public
quarters, including boatswalns, gunners, caré)entcrs, sailmakers, war-
rant machipists, pharmacists, and mates, and also naval constructors
and assistant naval constructors; for hire of guarters for officers serv-
ing with troops where there are no public quarters belonging to the
Government, and where there are not sufficient guarters possessed by
the United States to accommodate them, or commutation of quarters
not to exceed the amount which an officer would receive were he not
serving with troops; pay of enlisted men on the retired list; extra pay
to men recelisting under honorable discharge; interest on deposits by
men ; pay ol petty officers, seamen, landsmen, and apprentice seamen,
inclad nf: men in the engineers' force. and men detailed for duty with
Naval Militia, and for the Fish Commission, 36,000 men : and the num-
ber of enlisted men shall be exclusive of those undergoing imprisonment
with sentence of dishonorable discharge from the service at expiration
of such corfinement; and as many warrant machinists as the Presi-
dent may from time to time deem necessary to appoint, not to exceed
20 in any one year: and 2,500 apprentice seamen under training sta-
tions and on board training ships, at the pay prescribed by law,
$21,000,000,

Provided, That the SBecretary of the Navy may, In his discretion, require
the whole or a part of the bounty allowed upon enlistment to be re-
funded in cases where men are discharged during the first year of enlist-
ment by request, for inaptitude, as undesirable, or for disability not
incurred in line of duty: Provided, that officers of the Navy above the
grade of captain, who served with credit in the regular-or volunteer
forces during the civil war, prior to April 9, 1865, otherwise than as
cadets, and were retired prior to June 13, 1809, on account of wounds
or disability incident to the seryice, or on account of age, or after

_forty ;':_-um service, shall recelve the same pay and allowances from
June 20, 1906, as are or may be provided by or in pursuance. of law
for the retired officers of corresponding rank in the Army: And
vided further, That commodores coming under the provision of this
section may, in the discretion of the President, by and with the advice
and consent of the Senate, be placed on the retired list of the Navy,
with the rank and retired ‘!my of rear-ndmiral (junior grade), from
June 29, 1006 : And provided further, That retired officers of the Navy
who have retired for disabilities resulting from an inecident of the
service shall have for active duty the rank, pay, and allowances of
officers of the active list of like length of active service, and if ac-
tively employed for an aggregate period of three years after retirement
shall, when detached from ﬁutf‘. retain the rank and highest retired
pay of the grade they then hold: Provided, That the time of service
of the retired officer, for the purpose of fixing his rank, pay, and allow-
ances, shall be made up of the period of service before retirement,
to which shall be added the time enga in active service, under the
order of the Secretary of the Navy, while on the retired list: Provided

wrther, That the present rank and pay of any officer on the retired
ist shall not hereby be reduced.

Mr. PRINCE. Mr. Chairman, I make the point of order
against the provision on page 3, line 6, and running to the end
of line 21 on page 3.

Mr. HULL. Mr. Chairman, I reserve the point of order on
the balance of the section.

Mr. MANN. Mr. Chairman, I make the point of order on
the balance of the section.

Mr. CRUMPACKER. Mr. Chairman, I hope the gentleman
from Illinois [Mr. Prixce] will reserve his point of order.

Mr. FITZGERALD, Mr. Chairman, is it necessary to reserve
all points of order at this time?

The CHAIRMAN. It is necessary to state what points of
order are reserved against this section at this time.

Mr. FITZGERALD. Mr. Chairman, then I reserve a point of

No.
It merely enables the legislature of Okla-

pro-

orders ; officers on the retired list; clerks |

order against the language on page 2, commencing in line 5,
ending with line 11.

Mr. MANN. Mr. Chairman, I also reserve the point of order
upon the words * thirty-six thousand men,” in line 17, page 2.

The CHAIRMAN. Does the gentleman from Illinois [Mr.
Foss] desire to discuss any of the points of order?

Mr. FOSS. 8o far as the point of order made by the gentle-
man from New York [Mr. Frrzcerarp] is concerned, which I
think comes up first upon the paragraph——

Mr, FITZGERALD. O, Mr. Chairman, my purpose is to
have the gentleman explain the provision. I reserve the point
of order. I did not make the point of order.

Mr. FOSS. Mr. Chairman, I would say that this provision
has been put in here and ig due to a recent decision of the.
Comptroller of the Treasury. disallowing commutation for gquar-
ters for officers where there are no public quarters.

Mr. FITZGERALD. I call the attention of the gentleman to
the language of this provision, that it is for hire of quarters
for officers serving with troops. When do the naval officers
serve with troops?

Mr. FOSS. The decision of the Comptroller was to the effect
that where a naval officer was stationed at a navy-yard he was
there with men—that is to say, the men in the navy-yard
were eonstrued by him as troops. It was a roundabout construe-
tion, and in applying the Army law, which applies also to the
Navy, the decision of the Comptroller was to the effect that
commutation for quarters could not be allowed. . This puts it
on the same basis as Army officers. I have here the letter from
the Chief Quartermaster and also a letter from the Navy De-
partment, which I will be pleased to put into the REcorp.

NAVY DEPARTMENT,
Washington, February 5, 1907,

Sir: I have the honor to Invite the attention of the committee to the
inclosed copy of a memorandum from the Bureau of Navigation re-
questing that the clause providing for * hire of gquarters for officers
serving with tmosls where there are no public quarters,” which clause
appears in the bill making appropriations for the naval service as it
passed the House, be amended so as to provide for the allowance, in
the settlement of accounts of disbursing officers. of payments for such
commutation of quarters made prior to July 1, 1907.

Inasmuch as the provision as it now reads in the naval bill will not
be effective until July 1, 1907, and will not cover payments made on the
account referred to grlur to that date, the Department recommends that
the suggested amendment be made.

A duplicate of this communication has this day been addressed fo the
chairman of the Committee on Naval Affairs of the Senate.

Very respectfully,
V. H. MercaLr, Sceretary.

Ilon. GieorcE EpMuxp Foss,

Chairman Committee on Naval Affairs,
Houge of Representatives.

DEPARTMENT OF THE NAVY,
BUREAU OF NAVIGATION,
Washington, D. C., February 2, 1907,

[Memorandum for the Department.]

On November 30 last this Bureau had the honor to invite the atten-
tion of the Department to a decision rendered by the Comptroller of
the Treasury that officers of the Navy serving on shore icith troops
are not entitled to commutation of quarters. The resulting hardship
of this decision upon officers ordered on shore duty with enlisted men
was pointed out and as a remedy it was suggested that Congress be
asket; to insert the following language in the naval appropriation bill:

“For hire of quarters for officers serving with troops where there
are no public gquarters belonging to the Government and where there
are not sufficient quarters possessed by the United States to accom-
modate them, or commutation of quarters not to ex the amount
which an officer would receive were he not serving with troops.”

This request received favorable action In Congress, and the new
language has been Incorporated in the naval bill, page 2, lines 5 to 11.

As this bill when enacted into law will not become effective until
July 1, 1907, pay officers who have made disbursements prior to that
date for commutation of quarters for officers on shore serving with
troops will, under the Comptroller's decision, be checked for the sums
so paid. To forestall this checkage, the Burean suggests the insertion
of the following language In the naval Dill after the word * troops,”
on page 2, line 11:

“And the proper accounting officers of the Treasury are hereby au-
thorized and directed to allow in the settlement of accounts of dis-
bursing officers all payments made Erlnr to July 1, 1907, for commu-
tation of quarters for omferﬁ on shore serving with troops and not
wovided with public gquarters.”

”lt is beii?vedpthnt if the attention of Congress is called to the fact

that this slight change in the bill will prevent the enactment of sep-

arate legislation for the relief of each pay officer so checked and will

lessen the work of thg ogc%‘ounﬂng ioliﬁclfers of dt“lm Treasury Department
rantage of em ng w readlly seen.

the K0 # (o G. A. CoxveRsg, Chief of Bureaw.

WAR DEPARTMENT.
OFFICE OF THE QUARTERMASTER-GENERAL,
Washington, June 25, 1908,
Ifon. GEorGE EpMUND FOSS,
House of Representatives, Washington, D. C.

My Dear Siz: In reply to your communication of June 23, 1004,
addressed to the Secretary of War and by him relerred to this office for
reply. asking for the statute under which guarters nre hived for officers
serving with troops where there are not sufficient guarters posses
by the Government to accommodate them, you are respectfully informed
that paragraph 1035, Army Regulations, 1904, provides: * If the pub-
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lle bulldings are Inadequate, the commanding officer will apply, through
the degurtment commander, to the Secretary of War for authority to
hire the necessary quarters.”” This paragraph of the Army Regula-
il:f? is based upen section 9 of the act of June 17, 1878 (20 Stat. L.,
Yery respectfully, C. F. HCMPHREY,
Quartermaster-General, U, 8. Army.

NAVY DEPARTMENT,
TWashington, June 22, 1906.

Sir: In answer to ‘your informal inguiry of this morning I have the
honor to submit the following statement :

By -letter dated May 25,
Committee on Naval Affairs of the Senate, the Department recom-
mended the insertion in the then pending naval appropriation bill of
the following clause :

“ For hire of quarters for officers serving with troops where there
are no public guarters belonging to the Government and where there
are not sufficient quarters possessed by the United States to accom-
modate them.”

This clause now appears as Senate amendment No. 1 in the naval

bill as it passed the Senate and was the subject of discussion yes-
tgrdny}ln e House (CONGRESSIONAL REcorp, June 21, 1906, p. 9150
et seq.).
The provision is rendered necessary by recent decisions of the Comp-
troller of the Treasury to the effect that an officer of the Navy on
duty with troops is not entitled to commutation for quarters (deci-
sion of November 13, 1905, in the case of Asst. Surg. W. N. McDonell,
United States Navy, copy inclosed). Under this decision officers, when
ordered to shore duty for service with enlisted men at polnts where
there are no quarters available, suffer a special hardship, inasmuch as
they receive nelther quarters in kind nor commutation therefor. To
f\orﬂid this discrimination is the purpose of Senate ** amendment
io. 1." .

The phramloqy
the Comptroller in

of this clause Is not new. Prior to the decision of
question, however, such a provision was not needed
for the Navy. The language of this * amendment No. 1" appears
verbatim in acts making appropriations for the naval service passed
as far back as 1800. (See, for example, 33 Stat., p. 349; 26 Stat., p.

204.) This language has, therefore, received interpretation in practice
during a period of sixteen years or more, and it has- been uniformly
interpreted to mean that officers serving with troops, where there are

no publie quarters or insufficient quarters, shall receive commutation
therefor at the rates allowed officers of the Army In like cases—that is
to say, at the rate of $12 per room for the number of rooms to which
the rank of the officer concerned entitles him. These rates are fixed
by law and regulation as follows :

*That the rate of commutation shall hereafter be $12 per room per
month for officers’ quarters.” (21 Btat., 31; act of June 23, 1870;
1 Supp. Rev. Stat., p. 267.) . .

This statute fixes the rate at $12 per room. By Army Regulations
(1904), article 1051, page 152, the number of rooms allowed * as
quarters " and “as kitchen  are given as follows:

Lientenant-General or major-general G
Brigadier-general or colonel ________________ b
Lieuntenant-colonel or major__ 4
Captan__________ 3
e R o o S R e s e e 2

By section 13 of the personnel act it Is provided that “ officers of the
line of the Navy and of the medical and pay corps shall receive the
- same pay and allowances, except forage, as are or may be provided by
or In pursuance of law for the officers of corresponding rank In the
Army.” This statute makes the Army allowances applicable to the
Navy, and by other provisions of law they are made applicable to the
Marine Corps.
Articles 1035 and 1036 of the Army Regulations (1904) read:
*“1035. An officer will not occupy more than his proper allowance of
uarters, except by permission of the commanding officer, when there
8 an éxcess of quarters at the station. The allowance will be re-
duced pro rata by the commanding officer when the number of officers
and troops present makes it nemsar{. If the public buildings are in-
adequate, the commanding officer will apply, through the department
mmntmnder. to the Becretary of War for authority to hire necessary
quarters,

* 1036, Officers on duty withont troops at stations where there are
public guarters will be furnished them in kind. If insufficient, appli-
catioﬁl 1(())5 rauthorlt:r to hire quarters will be made as directed in para-
£ra 50

It is learned lthainrormal inquiry at the War Department that it is
the Practice in t branch of the service to hire quarters for officers
serving with troops where there are no public quarters or where the
publiec quarters are insufficient.

From the fore in%}gmtement it will be seen that the amendment to
which objection has been made, Senate amendment No. 1, is not new,
but has been running In the statutes relating to the Marine Corps for
gixteen years; that its meaning has been settled and determined in
practice ; that the langnage does not confer upon the officers concerned
aﬁy .Eimater privileges than are enjoyed by officers of the Army in like
situation.

Very respectfully, TrUMAN H. NEWBERRY,
Acting Secretary.
Hon. Geornee Epuuxp Foss,
Chairman Commitiece on Naval Affairs,
House of Representatives.

Mr. FITZGERALD. If this provision puts the officers of the
Navy on the same basis as officers of the Army, so far as I am
concerned, T have no desire to press the point of order.

Mr. MANN. Does this provision in any way enlarge what
has heretofore been practiced in the Navy Department?

Mr. FOSS. No; it does not—prior to the decision of the
Comptroller.

Mr. FITZGERALD. When was this decision made?

Mr. FOSS. I bhave the decision right here.

Mr. MANN. It is a recent decision? -

Mr. FOSS. It is a decision that was made a year ago—a
little over a year ago—and this provision first came to the House

1906, addressed to the chairman of the

in the shape of a Senate amendment last year upon the naval
bill.

Mr. FITZGERALD. I withdraw the point of order.

The CHAIRMAN. The gentleman withdraws the point of
order. The question is on the point of order raised by the
gentleman from Illinois [Mr. Maxx] to the word “ thirty-six,”
in line 17, page 2.

Mr. FOSS. Mr. Chairman, right in this connection I would
like to offer an amendment. Some of the accounts of the naval
officers have already been held up for several months, and this
will allow a settlement of those accounts.

The CHATRMAN. The point of order should be disposed of
first, but

Mr. FOSS. I think I can offer it by unanimous consent.

The CHAIRMAN. Is there objection to an amendment being
offered by the gentleman from Illinois, chairmian of the com-
mittee?

Mr. MANN. Mr. Chairman, it seems to me——

The CHAIRMAN. The Chair will hear the gentleman from
Illinois [Mr. Maxx].

Mr. MANN. It seems to me it is wiser to pursue the regular
course. ]

The CHAIRMAN. That amounts fo an objection. The ques-
tion is on the point of order raised by the gentleman from Illi-
nois [Mr. Maxx] to the word * thirty-six ” in line 17, page 2.

Mr. MANN. May I ask the gentleman in charge of the bill,
my colleague, whether the law provides for the number of men
in the Naval Militin and the Fish Commission; and if so,
whether this does not fix the number?  °

Mr. FOSS. Well, T would say to the gentleman we have no
law providing for the number of men in the Navy, only as we
fix it each year in the naval appropriation bill.

Mr. MANN. Is the theory of this to cover the additional
force of marines?

Mr. FOSS. O, no; simply men in the Navy. The Depart-
lowed 1,500, and this 36,000 men is giving them the 1,500 in ad-
dition to what they already have now, 34,500,

Mr. MANN. Mr. Chairman, I withdraw the point of order.
I do not think it is subject to the point of order. - .

The CHAIRMAN. The gentleman from Illinois withdraw
the point of order against line 17. The question is on the point
of order raised by the gentleman from Illinois [Mr, Prixce] to
lines 6 to 21, inclusive, on page 3. Does the gentleman from
Illinois desire to discuss the point of order?

Mr. HULL. Mr. Chairman, I understood the gentleman from
Illinois to reserve the point of order.

Mr. PRINCE. Mr. Chairman, in order to hear the discussion,
if there is any reason for it, I reserve the point of order and it
can be considered as pending.

The CHAIRMAX. The point of order is reserved.

Mr. FOSS. Mr. Chairman, I do not care to speak upon the
proposition new.

Mr, HULL. Mr. Chairnman, I only desire to say a very few
words. This is legislation, and of course it is subject to the
point of order. The proper way to have dealt with it undoubt-
edly would have been to have brought in a bill correcting the
evil, but there has been an injustice done some very distin-
cuished older officers of the Navy in our legislation in the last
few years. When the naval personnel bill was passed all men
of civil-war service then on the active list received an addi-
tional grade on retirement without any limitation as to rank.
In other words, it went from the lowest officer to the highest
officer of the Navy. When the Army bill was passed we limited
the additional grade to those not above the grade of colonel, so
that those who were on the retired list, the brigadier-generals,
got no additional grade on account of civil-war service.

We passed a bill for the Army giving an increased pay to
all civil-war soldiers on the retired list below the grade of
brigadier-general -or not above the grade of colonel, the grade
of colonel, as you all understand, corresponding in the Army
with the grade of captain in the Navy. When the Committee
on Naval Affairs reported their bill—I think at the last session
of Congress, the chairman can correct me if I am wrong—they
gave to the officers of the Navy on the retired list an addi-
tional grade where they had had civil-war service. We limited
it to those not above the grade of captain. The result was that
there are fifteen older officers of the Navy on the retired list
who had been retired before the personnel bill was enacted into
law. Those men had high rank in the Navy during the ecivil
war, and the anomaly is shown by our legislation that the
juniors who had limited service in the civil war, some of them
only a few months, some only a few weeks, going to the grade of
rear-ndmiral, senior grade, passed these men who at that time
were called commodores, an office that was abolished by the
personnel bill, leaving them stationary and at a lower grade
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on the retired list than the men they commanded during the
civil war. In other words, these fifteen men—is that the num-
ber?

Mr. FOSS. Fifteen rear-admirals and three commodores.

Mr. HULL. Fifteen rear-admirals and three commodores
have been pocketed by the legislation, have received no benefit
whatever from the ecivil-war service, although they had com-
mand rank during the civil war. It seems to me that, while
this is not the proper place to legislate on that matter, any place
is good enough to correct an injustice of that character, and for
one 1 hope the point of order will not be insisted upon.

Mpr. PRINCE. I want to ask my colleague on the committee
a question. Did not the Military Committee only a day or two
ago decline to grant the privilege to eighteen majors and eleven
captains who felt that they had been discriminated against on
account of this same law?

Mr, HULL. Yes; they did; but I want to say to my friend
that, under the construction of the War Department, as I under-
stand it, each one of those officers had received a grade above the
one they were serving in for the purpose of retirement or at the
date of retirement. Our law, as my colleague will remember,
had this provision in it, that any officer who had received a
grade for retirement should not have the benefit of the addi-
tional grade to ecivil-war veterans. Now, if those men did not
come under that provision the War Department has been guilty
of an injustice in their treatment. If it did come under that
provision, or if they did come under the provision, then they
have already had the grade and have no complaint to make on
account of it

Mr. CRUMPACKER. Mr. Chairman, I desire to reenforce
the position of the gentleman from Iowa [Mr. Hurr]. In short,
this proviso undertakes to put fifteen rear-admirals and three
commodores on the retired list upon the same footing—that is,
admirals and commodores who were retired before the person-
nel bill became a law—with rear-admirals and corresponding
officers who have been retired under the operation of that law.
These fifteen rear-admirals, the youngest of whom is 72 years
of age, held commissions in the civil war and performed hon-
orable, distinguished, and faithful service for the Union during
that war. They were retired by operation of law prior to the
enactment of the personnel bill, and when thé personnel bill
went into force it inereased by about 20 per cent the retired pay
of men who held equal rank in the naval service——

Mr. SHACKLEFORD. May I ask the gentleman a question?

Mr. CRUMPACKER. So that these fifteen admirals to-day
are getting about $1,100 a year less of retired pay than rear-
admirals who have been retired under operation of the person-
nel law.

Mr. MANN. How much do they get?

Mr. CRUMPACKER. I do not know. The same as major-

generals.
Mr. HULL. They get the same as brigadier-generals.
Mr. MANN. How much do they get?

Mr. HULL. Three-quarters of $5,500 a year.

Mr. SHACKLEFORD. Why make it a rider to this bill?
Why not make it a general measure, to be considered on its
merits?

Mr. CRUMPACKER. That is a question of procedure. When
the House has an opportunity to do justice to these fifteen rear-
admirals who performed distingnished service during the civil
war, and who are diseriminated against by acts of Congress, I
think it ought to avail itself of the opportunity and not guibble
over questions of procedure. It is not unusual for acts of Con-
gress to give preferential privileges to men who stood by the
Government during the civil war, but this is the first instance
that I know of in the legislation of this country where men who
performed- that gervice on behalf of the Union are discriminated
against. The officers who are retired under the personnel law,
very few, if any of them, performed actual service during the
civil war. They are receiving, I repeat, 20 per cent more of
retired pay than these fifteen veterans to whom the country is
under especial obligations. It is simply a question of doing
plain, common.justice to fifteen or eighteen worthy and deserv-
ing men, and I hope the gentleman from Illinois [Mr. Prixce]
will withdraw his point of order.

Mr. WALDO. I want to ask the gentleman a question, if he
will yield.

Mr. CRUMPACKER. I will yield to the gentleman from New
York.

Mr. WALDO. I want to know whether this clause is intended
to include any pay for time of service in a military or naval
school ?

Mr. CRUMPACKER. No. The proviso to which the point of
order is pending begins on line 6 and ends on line 31, and simply

relates to rank and retired pay. These officers have been on
the retired list now for over seven years.

They were retired by operation of law prior to the pas-
sage of the personnel bill, and they receive the same pay as
brigadiers-general. The personnel law provides that all men,
officers of the Navy, who should be retired as rear-admirals in
the future should receive the rank and retired pay as majors-
general. The personnel bill assimilated the rank, and put
rear-admirals upon the same rank and pay as majors-general,
It only applied to those in the service and who retired after the
act went into effect on the 30th of June, 1809; and the fifteen
rear-admirals who were retired before that act went into effect
received no benefit whatever from it. They are on the retired
list with the rank and pay of brigadiers-general, while a num-
ber of other officers of the Navy who have been retired since,
under the operation of that law, who performed practically no
active sgervice for the Government, are on the retired list with
the rank and pay of majors-general.

The CHAIRMAN. Does the gentleman from Illinois [Mr.
Foss] desire to be heard upon the point of order?

Mr. FOSS. Mr. Chairman, I do mnot care to discuss this
matter, because it has been fully covered, I think, by the speech
of the gentleman from JIowa [Mr. Hurn]. If the gentleman
from Illinois insists upon the point of order, I should like to
know it now, because I think we could save a great deal of time.

Mr. PRINCE. Mr. Chairman, as near as I get a hold of it,
this amendment tries to correct and change what was the law
at the time of its passage, namely, these officers retired under
the then existing law, and they were satisfied with it. Now, a
later day came, and Congress passed another law which seemed
to give somebody more benefits than were given under the law
at the time these officers retired. Now gentlemen come and
say therefore they want us to bring them up to the present
law. If that were done and in the future you should make
another change of law, then here is a precedent to bring up all
those other men that have been treated otherwise in the past
and give them all the benefit of recent legislation.

Now, they want to make fifteen majors-general. The active
pay of a major-general is $7,500. The retired pay three-fourths
of that. Three-fourths of $7,500, which is $5,625, is a -very
pleasant amount to come In as retired pay for services rendered.
Now, 1 can not consent to it; and if it should be done, it
should be done in some other way. If there was a wrong done,
it should have been corrected at the time. I am getting almost
weary of doing something all the time to correct some of these
retirements and promotions. There are thousands of men all
over the country to-day who braved the storm of battle who
are only receiving $12 a month; and here is a proposition to
increase the retired pay of fifteen brigadiers-general on the
retired list and make them majors-general, retired, at three-
fourths of $7,500 pay. I will take the responsibility of in-
sisting upon the point of order. :

The CHAIRMAN. The point of order is sustained. The ques-
tion is on the point of order raised by the gentleman from Illi-
nois [Mr. MANN] on the balance of the section.

Alr, MANN. 1 insist upon the point of order.

The CHAIRMAN. Does the gentleman from Tllinois [Mr.
Foss] desire to discuss the point of order?

Mr. FOSS. No, Mr. Chairman; I do not.

The CHAIRMAN. It seems that it is clearly legislation.

Mr., VREELAND. Mr. Chairman, I want to inquire if the
part objected to includes that portion of the bill commencing
with line 22 on page 37

The CHAIRMAN. That is right; and down to line 11 on
page 4.

Mr. VREELAND. I would ask the gentleman from Illinois

- to withhold his point of order at least until the reason for plac-

ing it in the bill may be given to the House. I think it will com-
mend itself to his judgment upen hearing the reason for it.

Mr. MANN. Well, Mr. Chairman, I am perfectly willing to
reserve the point of order until the gentleman makes his speech.
However, I am not making the point of order in ignorance of
the reason for putting it in the bill.

Mr, VREELAND. Perhaps there may be more reasons than
the gentleman thinks.

Mr. MANN. Ob, there are some reasons that probably have
not been disclosed to me.

The CHAIRMAN. Does the gentleman reserve the point of
order? .

Mr. MANN. At the request of the gentleman, I temporarily
reserve the point of order.

The CIHAIRMAN. Very good.

Mr., VREELAND. Mr. Chairman, I recognize, with other
gentlemen on the floor, that it would be better to bring these
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matters before the ITouse in separate bills; but we all know it
is practically impossible to secure consideration for them. This
bill has 'heen pending before Congress for at least five years.
It was first introduced by Representative Dayton during his
service, and in the present Congress it was introduced by the
gentleman from Louisiana [Mr. Mever], receiving the unani-
mous indorsement of the committee, but has not been reached
upon the Calendar up to the present time by the House, and it is
evident that it can not be reached during the present session.
At my request the Naval Comnittee inserted this item in the
appropriation bill, believing that a mere statement of the facts
in the case would so commend it to the IHouse that it would re-
celve unanimous consent, as it must.

Mr: Chairman, before the year 1900 retired naval officers
could only be ordered into the gervice in time of war. Only in
time of war could the Secretary of the Navy order retired officers
returned to the service. In the year 1900 this law was changed
for a period of twelve years, during which time the Secretary of
the Navy may order any retired officer back into active service,
on sea or on shore’ By what I believe to be an inadvertence in
the law, no provision was made whereby these officers who go
back into active service can receive any benefit for the new
services which they perform.

I want to give the House two or three examples of the effect
of the law as it now stands. We will take the case of Lieu-
tenant Graham, who served twenty years and five months in the
active service of the Navy. He was then retired for physical
disability. Recovering sufficiently from his disability to per-
form service, he was ordered back into the service, and has
now been on the active list again for five years and three
months, making him a total of more than thirty-two years of
active service for his country. Yet under the provisions of the
act of 1900 this officer can receive no advancement whatever,
although he performs service side by side with those who are
receiving advancement for the services they perform. This man
is likely to stay in the seryice until he can see boys graduated
down here at the academy since he returned to active service
pass him in rank in spite of the more than thirty-two years
of service which he has performed.

Take the case of Ensign W. L. Varnum, who served thirteen
years and a half, was retired for physical disabilities, went back
into the service, being called there by the Secretary of the
Navy, and has now served seven years more, making twenty
years of active service in the Navy. Yet to-day he retains the
rank of ensign, and if he should complete the balance of the
twelve years of service he will still retain the rank of ensign.
Meanwhile these young boys that are graduated down at the
academy pass him and outrank him in the service, despite the
itwenty years of service which e has put in.

Mr. PRINCE. May I a3k the gentleman a question?

Mr. VREELAND. Yes.

Mr. PRINCE. Dces it not often occur that our colleagues
come here, serve with us, and pass us, as in the case of the very
able justice of the Supreme Court, Mr. Moody? Can we reec-
tify all these differences and equalities of men and officers by
legislation? i

Mr. VREELAND. We can not rectify all inequalities, but I
want to point out to my friend from Illinois that this does not
come under the objection that he made to the section of the
bill that has just gone out. This does not give an arbitrary
raise of pay to men who have retired from the service. This
merely gives a chance to men who have come back into active
service by order of the Secretary of the Navy and perform
new service, and we merely give them the common justice of a
chance for promotion for the new service which they render.

1 will cite one more example. Take the case of a gunner,
8. Cross, who served twenty-five years and ten months, being
retired for physical disability. He has now come back into tl:e
service and has served more than six years, and yet he can
see the gunners by the side of him, with far less years of serv-
ice than he has had, promoted to be chief gunners, while he
must spend the balance of his service in the same position.

Now, I want to explain to the House just what this amend-
ment does. Under this present law, the act of 1900, the Sec-
retary of the Navy can order any retired officer back to active
service. It is not a matter of diseretion with the officer to
serve or nof, as it is in the Army. He is ordered back into the
service. Now, this bill provides that those who are ordered
back into the service and who have been retired for physical
disability only—the men who voluntarily retired from the sery-
ice are not affected by this—after having served three years,
may then have credit for the years of active service that they
had before their retirement. If that is not common justice and
fairness to men who are now performing active duties in the
service, then I am totally mistaken in the premises.

We know the reason for this law, Mr. Chairman. We know
that it was passed because we have not officers enough in the
Navy to man our ships. We know that we have to order these
men back into the service because we are not turning out officers
at Annapoiis fast enough to man the ships which we have built,
I have no hesitation in saying that it is not only unjust, but
positively mean and niggardly, for Congress to require these
men by law to return to active ervice and then refuse to permit °
them to advance, but subject them to the humiliation of being
passed by their juniors in years and length of serviece.

Now, Mr. Chairman, I want to say that no officer of high
grade will be affected by this bill. It is not a permanent
change in the law; this act of 1900 limits its provisions to
twelve years. It merely affects those retired for physieal disa-
bility and called back into the service by order of the Secretary
of the Navy, who are now performing active duty in the service
wherever they are sent.

Under these circumstances it did seem to me that a statement
of ‘the effect of this provision would commend itself to the
judgment of the House.

Mr. MANN. Mr. Chairman, I insist on the point of order.

Mr., OLMSTED. I wish the gentleman swould withhold his
point of order.

Mr. MANN. There are several gentlemen who wish to be
heard, but the committee is anxious to proceed. However, I
will reserve the point of order if the gentleman from Pennsyl-
vania wishes to address the committee.

Mr. OLMSTED. Mr. Chairman, I wish to say a few words.
I happen to be familiar with the case of Mr. Graham, referred
to by the gentleman from New York [ Mr. VReeraxp]. He is the
son of a distinguished judge, and has many relatives Hving in
my distriet. His is a most meritorious case. If I mistake nof,
there has been once or twice a special bill favorably reported
to this House covering his particular case. Now there has
been reported by the proper committee a bill covering all similar
cases, the same provision that is in this bill with reference to
these several cases. 1 suggest to the gentleman from Illinois
that while the rule he invokes is, in the main, a very good rule,
with which we are all in sympathy, its object is to prevent
vicious legislation which probably could not otherwise be
effected than as a rider to an appropriation. This- -seems to
me—and I hope it will. seem to him—to be invoking a technical
rule, not to prevent an evil, but to prevent a good proposition
from becoming law.

There is no doubt that if the general bill which has been re-
ported from the committee could be brought before the House
at this time it would pass. I have no doubt that the gentle-
man from Illinois himself would be very glad to vote for it.
That being the case, the measure having been acted upon by
the proper committee and favorably reported to the House, and
failing to be considered by the House only because it is so far
down on the Calendar that it can not be reached at this session,
I lwpc the gentleman from Illinois will not feel it his duty to
press’ the point of order in this case. One great object of the
rule is to prevent the springing upon the House of entirely new.
propositions which have not been considered by the proper
committee. It is quite customary to withhold or refrain from
making the point of order where the subject-matter of the para-
graph has been acted upon by the proper comiittée, and 1 ask
the gentleman from Illinois not to invoke it against so worthy
a provision, which simply does justice to several very worthy
officers.

Mr. WEEKS. Mr. Chairman, I want to add ecne or two words
to what the gentleman from New York has said, and that is
that these men are retired for physical defects incurred in the
service. They are not retired on their own volition. They op-
pose retirement in almost every case, and are retired by order
of the Department becatse they have some physical defect. If
we had a reserve list, as we should have, these men would be
continued in the active service, not doing the duty they are not
fit to do, but doing the duty which they could do.

Now, there is a vital difference between the method of the
operation of the law as it works in the Army and Navy. In
the Army retired officers are only placed on duty at their own
request and with their own consent, and they are only placed
on certain stipulated duty, fixed by law; but in the Navy the
Department has the option to order any retired officer on duty
and to perform any duty which the Department requires him
to do. So that these men, who have been retired through no
fault of theirs, no matter if they have taken up some active
business, wherever they reside, and while engaged in that busi-
ness, at the option of the Department may be taken from it and
ordered on active duty. It therefore works a direct and imme-
diate financial loss in very many cases.
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Mr. FITZGERALD.
him a question?

Mr. WEEKS. Certainly.

Mr. FITZGERALD. The active duty to which these men are
ordered is not the class of duty that is of special service in
the time of war—only active duty in connection with recruiting

stations at yards?

E Mr. WEEKS.- I will say to the gentleman from New York
that they are ordered on any duty which the Department sees
fit to order them fto.

Mr. FITZGERALD. But, as a matter of fact, the physical
defects are such that they are incapacitated even in time of war,
if I am correctly informed, of rendering the service which the
average man considers to be active service.

Mr. WEEKS. Generally speaking, that is the case.

ghe CHAIRMAN. Does the gentleman insist on his point of
order?

Mr. MANN. I insist on the point of order.

The CHAIRMAN. The point of order is sustained.

Mr. FOSS. Mr. Chairman, I have offered an amendment,
which the Clerk has at his desk.

The CHAIRMAN. The Clerk will report the amendment.

The Clerk read as follows:

After the word * troops,” in line 11, on page 2, insert the following:
“And the proper accounting officers of the Treasury are hereby au-
thorized and directed to allow in the settlement of accounts of disburs-
ing officers all payments made prior to July 1, 1907, for commutation
of quarters for officers on shore serving with troops and not provided
with public guarters.”
thMr. MANN. Mr, Chairman, I reserve the point of order on

at.

Mr. FITZGERALD. Does the
time or subsequent to that time?

Mr, FOSS. Prior to that time.

Mr. FITZGERALD. How far back would that go?

Mr. MANN. To the beginning of the Government.

Mr. FOSS. Oh, no.

Mr. FITZGERALD. Yes; I think it would.

Mr. FOSS. Back to the date of the decision of the Comp-
troller. :

Mr. FITZGERALD. I think the amendment should so state.

Mr. MANN. Here is a direction on the Comptroller to allow
all accounts at any time in reference to officers’ quarters.

Mr. FOSS. Mr. Chairman, I wish the Clerk would again re-
port the amendment.

The CHAIRMAN,
report the amendment,

There was no objection, and the Clerk again reported the
amendment.

Mr. MANN. That would cover all claims for officers’ quarters
prior to next July, no matter where they occurred or for what
reason they had been allowed.

The CHAIRMAN. Does the gentleman from Illinois now
make the point of order? 3

Mr., MAXN. 1 reserve the point of order.

The CHAIRMAN. The Chair will recognize the gentleman
from Illinois [Mr. Foss].

Mr. FOSS. Mr. Chairman, I want to state there has been no
question as to the commutation of quarters up to the time of the
Comptroller’s decision, which was on November 15, 1905, and
gince that time these accounts have been held up. If the gen-
tleman desires to insert “ prior to June 30, 1907, and after No-
yvember 15, 1905,” I have no objection.

Mr. FITZGERALD. The gentleman ought to have his amend-
ment prepared so that it would cover all accounts affected by
this. i
Mr. FOSS. This amendment was prepared by the Department
and affects only these accounts which have been held up by the
Comptroller’s decision. _

Mr. MANN. It affects all accounts prior to July 1, 1907, for
officers’ quarters, no matter whether they have been authorized
by law or not. Under this they ecould allow anything they
pleased.

Mr. ROBERTS.
they were paid.

Mr. MANN. That is not the amendment. I have no objection
to providing an amendment in accordance with the language of
the bill in some way.

The CHAIRMAN,.
order? :

Mr. MANN. I do in its present shape. |

The CHAIRMAN. Wherein does the gentleman claim the
amendment is out of order?

Mr. MANN. It is a change of law absolutely. It is direct-
ing that accounting officers shall allow certain accounts which
are not now allowed by law. It is a specific direction, the law

Will the gentléman allow me to ask

gentleman mean prior to that

Without objection, the Clerk will again

Prior to 1905 they were not held up at all;

Does the gentleman insist on his peint of

now providing that accounts shall be allowed by the accounting
officers for disbursements for officers’ quarters. Here is an
amendment directing the accounting officers to allow all dis-
bursements for officers’ quarters, though it may be directly in
the teeth of the law fixing the allowance. !

The CHAIRMAN. Does the gentleman from Illinois [Mr.,
Foss] desire to be heard on the point of order?

Mr. FOSS. 1 do not, Mr. Chairman.

The CHAIRMAN. In the opinion of the Chair, the point of
order is well taken, and the Chair sustains the point of order.

Mr. FITZGERALD. Mr. Chairman, I offer the following
amendment, which I send to the desk and ask to have read.

The Clerk read as follows:

Page 2, line 22, insert: ‘

“The grade of the active list of the Navy hereinafter designated
shall be so increased that there shall be sixteen additional chaplains.”

Mr. FOSS. . Mr. Chairman, I make the point of order.

The CHAIRMAN. Does the gentleman from New York wish
to be heard on the point of order? -

Mr. FITZGERALD. It is clearly subject to the point of
order, but I sincerely hope, since the bill carries so much legis-
lation, the chairman will permit the committee to consider the
matter, most particularly as on February 19, 1903, when a simi-
lar amendment was offered by me, members of the committee
assured me that the bill I had introduced for this purpose would
be m:}sidered and reported, and no action has yet been taken
upon it.

The CHAIRMAN. The point of order is made by the gentle-
man from Illinois, and sustained.

Mr. SLAYDEN. Mr. Chairman, I move to strike out the last
two paragraphs, both having gone out on the point of order.
Mr. Chairman, I would like to ask the privilege of the House,
and I hope, if my request receives the indorsement of the chair-
man of the committee, to be permitted to continue for fifteen
minutes. X

The CHAIRMAN.
Chair hears none.

Mr. SLAYDEN. Mr. Chairman, it is a curious coincidence
that usually as we approach the consideration of the naval bill
there is a revival of war talk., Our enemies appear in increas-
ing numbers and with a more threatening aspect just as there
seems to be a better opportunity to sell armor plate. I do not
mention this as cause and effect, but I do think it suggestive.

Although we are at peace “ with all the world and the rest of
mankind,” as a President of the United States is reported to
have said, the air is thick with rumors of war. Senators of the
United States see storm clouds in the East and péripatetic
preachers of unlimited naval construction are declaring in pub-
lic addresses that a conflict with Japan is inevitable. Some of
our friends who represent the Pacific coast on the floor of this
House are frightened almost into a state of nervous collapse
over the vision of little brown men marching under the banner
of the * rising sun.” The fact that 6,000 miles of salt water lie
between them and the islands of Japan does not appear to allay -
their fears. They are not even reassured by the recollection of
the fact that.the President of the United States has recently
been honored with the Nobel prize as the world's chief champion
of peace. If this official selection of the President as the
world's most conspicuous exemplar of the doctrine of love and
peace—and no one has yet openly suggested that it is a misfit—
can not calm their fears, it is useless, 1 suppose, for me to under-
take to say anything with the hope that it will reassure them.
Still, as one who can not appreciate the imminence of this dan-
ger, as one who can not persuade himself that there are certain
physical and financial obstacles which even the Japanese, brave,
clever, and resourceful as they are, can not overcome, I shall

Is there.objection? [After a pause.] The

confribute my mite toward restoring their peace of mind.

Mr. Chairman, the war between Japan and Russia was one
of the most remarkable in the history of the world. A nation of
only about 40,000,000 people, recently emerged from what we are
pleased to call * barbarism,” met and overcame on the field of
battle one of the great military powers of Europe. The re-
markable series of battles, always ending in victory for the
Japanese, and the result of the war are striking illustrations of
what discipline and intelligent preparation will accomplish.
The Russians outnumbered the Japanese about three to one;
they had better credit; their march into Asia had been for
years an uninterrupted series of yictories; they held their
enemy in contempt, and this may have had something to do
with their defeat, but the end was humiliation to the Czar and
his armies.

However, it must not be forgotten that the theater of war
was several thousand miles away from the Russian base of
supplies. Not only the army of Russia but all the provisions
of war had to be carried this great distance over two little,
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slender threads of steel, and in this fact alone lay an advan-
tage for the Japanese which quite balanced the disparity in
numbers.

I call upon my nervous fellow-citizens of the Pacific coast to
remember that although the Japanese could march across Korea
and through Manchuria, their legs are entirely too short to
wade the Pacificc On our side of the Pacific Ocean they have
no coaling stations, and ships of war which cross that ocean
under their own steam would be comparatively helpless before
they could reach the coast of California. Again—and the
recollection of this may help our California friends to a night’s
rest—it should also be remembered that after winning brilliant
victories in the greatest battles of all history the Japanese made
a treaty of peace, which, if not humiliating, was at least a
confession of weakness. No man can believe that the Japanese
would have yielded what they did yield at Portsmouth if ‘they
had not been physically and financially exhausted. They may
have recovered from their physical exhaustion, but it is certain
that they have neither paid their debts nor filled their war
chests sgince the summer of 1905. The statesmen of Japan, who
seem to measure up in capacity to those of any other nation,

know that a bapkrupt country can not wage war successfully’

against a wealthy one, particularly under the circumstances
which surround this country and theirs. The poverty of Japan
and the wealth of the United States both speak for peace.

It has been suggested by a gentleman who ought to know
better that in a crisis of this sort Japan would be used as the
tool of England and made the agency of Great Britain for
wreaking vengeance on the United States to satisfy an enmity
which is not explained and for purposes that no man can
fathom. The suggestion is absurd and unwarranted by any
facts of current or recent history.

I do not believe that there has been a day in the last ten
years when any Government of Great Britain, Conservative or
Liberal, would not gladly have entered into a treaty of arbitra-
tion with this ecountry. That England would prefer not to
share the trade of the East with us goes without saying. But
the English people are clever traders and they would never
throw away a great business for a small one, nor would they be
so stupid as to shut out our grain and cotton from their own
country in order to preserve a trade which is of less importance
to thewn, less vital to them, in fact. The tables of our com-
merce with Great Britain, if carefully studied, should, it seems
to me, satisfy any man not besotted with the lust for war that
there is absolutely no danger of any trouble between that
country and the United States. Then there is a higher plane
upon which our relations with Great Britain might be con-
gidered. Blood is thicker than water. We speak the same
language, hold the same traditions, and have inherited the
same love of liberty that has been a conspicuous quality of the
British since the barons had their trouble with King John.
They are our kinsmen, bone of our bone, and in dealing with
other races this Is bound to have its influence. Although - we
may have our periods of irritation, although on two occasions
we have actually come to blows with the English, no man can
convince me that the great mass of Englishmen or any English
government which derives its powers from the people will ever
so actively sympathize with those of another race as to lead
them to commit political and commercial suicide, both of which
would be made almost certain by a-war with the United States.
This talk of war is ridiculous and wicked. Whether it is more
stupid than sinful or more sinful than stupid I can not say. I
believe it is the maximum of both.

Arbitration is an honorable, reasonable, and inexpensive way
of maintaining peace, It is more in harmony with the plat-
form of the Galilean and more consistent with modern civiliza-
tion than the * big stick ” or * big navy ” plan which proposes to
keep the peace by developing a power so great that it may
crush the life out of opposition. Alfhough it seems a long time
coming, I still indulge the hope that the Christian and peace-
people of this country will some time compel their own
Government to write treaties of arbitration with all the other
Governments of the world that are willing to enter into them.
If I could have my way I would begin by making treaties with
the smaller and weaker nations of the American Continent. I
would then move steadily forward in the great work wuntil
finally the powerful nations of the earth, made ashamed by the
noble example that the smaller nations had set them, would
gladly seek the advantage of these covenants that are based on
the Golden Rule.

I have never been able to appreciate the force of the argument
that peace is best preserved by unusual preparation for war.
Bringing that argument down to the range of personal observa-
tion I would suggest that the man who carries arms is the indi-
vidual most apt to have personal difficulties. Nations, which

are but aggregated individuals, are governed by the same im-
pulses and follow the same lines of reason, or unreason, as it is
more apt to be.

The greed of nations, which is best mntrolled by treaties of
arbitration, is what causes all the frouble. If the strong na-
tions did not lust after the soil and sovereignty of the weaker
there would be fewer wars. If we were not debauched by the
same lust for other people’s goods and government we would
have fewer troubles of our own than we have had for the last
ten years.

Nothing so marks the growth of the 1mperlul idea in our
country as the development of the ‘Navy. All thoughtful and
patriotic Americans admit that we need a good defensive Navy,
but that is as far as they go. They are beginning to be
awakened to the fact that we have gone far beyond their con-
servative views, and the ena is not in sight. We have finally
gone into competition witn the greatest naval power on earth,
and it is no unecommorn thing to hear Americans say that we
must not stop until we have a Navy equal to if not greater than
that of England. 'I'o balance England’s great war ship, the
Dreadnought, we are urged to lay down fwo upon even more
powerful lines. Where he got his figure of speech I do not
know, but a distinguished clergyman said to me the other day
that he detested the poker-playing suggestion that in the matter
of building war ships we should always * go one better.”

A year ago when this bill was being considered I asked the
attention of the House to a comparison of our naval budget then
and what it was in the last year of Mr. Cleveland's Administra-
tion. That comparison may still be studied with advantage,
but it must be distressing to the thoughtful and patriotic Amer-
ican to whom I have referred.

The Navy is not for defense. Strictly speaking it is an offen-
sive weapon. The integrity of our territory is secured by the
coast defenses erected at an ultimate cost of nearly $200,000,000
and in the stout hearts of the 80,000,000 Americans behind them.
Perhaps T am to a degree wrong in that statement, for the \m*y
may be considered necessary for the defense of certain outlying
and outlandish islands. But, Mr. Chairman, when the out-
landers don’t want our defense, or our sovereignty, it would
seem that we are really paying too high a price for the privilege
of tljll usting the benefits of our political system on an unwilling
people.

I do not suppose that any mmlerate]v well-informed man will
deny the proposition that if we did not have the Philippines on
our hands our naval expenses could be cut half in two and our
military budget greatly reduced. There are very few men of
even the most moderate information, no matter what their
political faith may be, who are not ready to admit that the
monumental blunder of our history was the annexation of those
islands. We have dissipated our strength in assuming the
burden of their defense. We have repudiated cherished princi-
ples by compelling them to aceept a government which they do
not want. We have complicated our vexatious race problem by
making them our wards, and we are increasing the burden of
our own taxes because we do not seem to have sense enough to
get rid of an expensive nuisance.

My friend Cumamp Crarx of Missouri, who has the habit of
forceful and interesting speech, hammered some wholesome
truths over, if not into, the heads of Members the other day
when he said that while we wanted more land and were trying
to get it by draining swamps and watering the plains, we did not
want the Philippines, because our children would never live
there. The history of our people will show that he is absolutely
right in that statement. Our race has usually recoiled from the
Tropics, and when it has ventured in that direction the experi-
ment has ended in disaster. The prolonged residence of white
men in the Tropics has usually ended in physical and moral de-
generacy. Sometimes they have adjusted themselves to the
environment and debased themselves by a race merger with the
natives, and the result has always been a mongrel who has done
nothing worth remembering and who is capable of nothing
worth doing.

After nearly four hundred years of efforts at colonization the
number of people of European steck in tropical countries is a
negligible quantity. The Philippines were occupied by the
Portuguese and Spaniards before the English settled at James-
town and Plymouth Rock. Nothing ever seriously impeded the
development of the colonies of Plymouth and Jamestown. They
grew in spite of all obstacles. Neither the hostility of the sav-
ages, who beset both these plantations, nor the oceasionally des-
perate state of their fortunes could prevent the coming of other
colonists or their growth into great and liberty-loving States.
But the favor of kings and the nurturing care of the church
was not equal to the task of making an important state out of
the Philippines, and when the Americans landed at Manila, three
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hundred and seventy-seven years after their discovery by Ma-
gellan, the natives were still mostly naked savages, who were
being ruled and robbed by a handful of Spaniards.

No wonder Mr. Crark says that American children will not go
there. They instinctively know that their destiny lies in the
Temperate Zone. Under these circumstances what incredible
folly it is for us to go on squandering millions of the money of
the American taxpayer to build a great Navy to hold islands
which we do not want and can not inhabit if we wanted to.

We have wasted encugh money already in the scheme of
Asiatie colonization to deepen all the harbors and improve all
the rivers in the United States. And what have we gotten for
it? The bayonet-enforced right to govern some colored people
on the other side of the earth, who never heard of us until they
saw the muzzles of our guns and who, if they survive a thou-
sand eenturies, will, no doubt, always associate us with schemes

J CI'Jf ,}'econcentratlou and hercic feats of arms like that at Mount
ajo.

We have acquired a footing in the Asiatic storm center. We
have provoked the jealousy of Europe and excited the dread of
Asin. We have secured conditions out of which we may reason-
ably expect wars enough to keep our swords from rusting in
their seabbards. These are so far the net results of our maneu-
vering on the China seas.

FORTIFYING THE PHILIPPINES.

It is now proposed to extend our coast defense project to the
Philippines. This is a plan that was gotten up to protect
Awmeriean homes against assault from the outside. When com-
pleted it will cost nearly $200,000,000. It is a large tax on the
publie treasury, but a burden which our people cheerfully bear.
I do not bLelieve that they will patiently submit to its extension
to the Philippine Islands.

The number of guns proposed for these defenses, with the
estimated cost of the guns, carriages, and emplacements, sub-
marine mines, ete., is as follows:

Proposed armament.—Manila: Eight 12-inch mortars, eight 14-inch,
four 12-inch, two 10-inch, four 6-inch, and fourteen 3-inch guns.
Subizg Bay: Eight 12-inch mortars, four 12-inch, three 10-inch, and
twelve 3-inch guns.

Estimated cost of armament, ete.

Manila. |Bumg Bay.

Guns, carriages, and emplacements .........c..euueeeaa..| $4,435,080 | 81,472,865

Bubmarinedefense............... 709, 106 276, 310

Power plants....... 848, 697 160, 633

e 114, 000 45, 000

ORI, L e T s S SR ieiiesaseees)  DO1,088 243, 391

1 s s S Ceseisinazmcmssioscmaat BO108, 810 | S0048 100
Personnel required:

[0 010, - o S R Biied Eve N A PP s 39 58

Ml i e B B R o A R ey o S e e S 1,049 1,563

These figures indicate, Mr. Chairman, that it is proposed to
spend $8,417,018 more for defensive works at the two places
of Manila and Subig Bay than have already been spent. The
estimates do not include the cost of eight 12-inch guns to be
mounted at Manila and in Subig Bay, as these guns have al-
ready been manufactured from funds heretofore appropriated.
The emplacements for six of these 12-inch guns and for four
mortars have also been constructed from funds previously ap-
propriated.

‘There are other points on the islands which. our military
advisers think should be fortified, if we are to retain them.
1loilo and Cebu will eall for as many millions, perhaps, as
Manila and Subig Bay, and for a corresponding increase in the
personnel of the Coast Artillery.

Very few harbors in the United States will have as costly
defenses as Manila. Galveston, for example, which had an
outgoing trade in the last six months of 1006 twice as great
as the hmport and export trade of all the Philippine Islands
for the entire fiscal year ending June 30, 1906, will be defended
by one-third the coast artillerymen required at Manila and
Subig Bay and for less than one-third the cost.

Then, after all, there are military experts who do not be-
lieve that the islands can be put in a state of defense for any
sum of money which will not be prohibitive,

Shall we persevere in this political folly and extravagance?
I believe that when the American voter once has his conscience
and judgment aroused he will command the abandonment of
this strange and un-American poliey of meddling with the
affairs of Asia.

I have argued this question altogether from the point of
view of the Americans and their interests, Now, with the
permission of the House, I shall print an article which not only
graphically describes political conditions in the islands, but

also undertakes to give the view of the Filipinos. It is not
unreasonable to ask that they be considered in the settlement
of their affairs.

The article is as follows:

[North American Review, January 18, 1007.]

PHILIPPINE INDEPEXDENCE—WHEX?

[By James H. Blount, late judge of the court of first instance of the
Phillppine Islands.]

After seven years spent at the * storm center ' of “expansion,” the
first of the seven ns a volunteer officer in Cuba, the next two in a like
capacity in the P'hilippines, and the remainder in the last-named coun-
try as United States judge, the writer was finally invalided home last
spring, sustained in spirit at Inwting by cordial farewells, oral and
written, personal and official. Having now been Invited by the edltor
of the Review to prepare an article embodying his views as to our
Philippine problem, he naturally enters u?un a discussion of the subject
with some degree of diffidence, because it involves calllng In question
the wisdom and righteousness’ of a policy iraugurated and carried out
by a small group of distinguished men, under whom he shared in this
nation’s work beyond seas for a very considerable fraction of the
average duration of life. However, he can truly say to all former
fellow-workers :

*1 have eaten your bread and salt,
I have drunk your water and wine,
The deaths ye died I have watched beside
And the lives that ye led were mine,

* Was there aught that I did not share
In vigil or toil or ease,
One joy or woe that 1 did not know,
Dear friends across the seas?”

In Charles Dickens’s nove!‘ Bleak House, there Is a chapter entl-
tled * Telescopic philanthropy,” wherein is introduced the famous Mrs.
Jellyby, the mother of a large and interesting family, * a lady of very
remarkable strength of character, who devotes herself entirely to the
publie,” who “has devoted herself to an extensive variety of publie
subjects at various times and is at present devoted to the subject of
Africa, with a general view to the cultivation of the coffee berry and
the natives,” to the t prejudice of her domestic concerns and the
neglect of her own children, the latter continunllg getting into all kinds
of mischief while her attention is diverted from home. ing that the
present Administration proposes to continue its policy of *“ bhenevolent
assimilation " in the remote Philippines indefinitely, at whatever cost,
the analogy between its attitude and Mrs. Jellyby's misplaced philan-
thropy toward *“ the people of Borrioboola-Gha, on the left bank of the
Niger, by no means remote.

Mr. Bryan maintains, substantlally (see his newspaper, the Com-
moner, of April 27 and hny 4, 1906) :

gl} That the Filipinos want independence.

2) That if protected from the great land-acquiring powers, “so
far as thelr own internal affairs are concerned, they do not need to be
subject to any alien government.”

(#) That we should at once disclaim any intention of exercising
permanent sovereignty over the archipelago and declare it to be our pur-
pose to remain only long enou to see a stable government started, and
then leave them to work out their own destiny. j

Mr. Taft would probably have taken issne with Mr. Bryan on the
first proposition up to the time he visited the islands In the summer of
19035, accompanlaf by a party of Senators and Congressmen. He will
hardly do so now.

Senator Dorors, of Idaho, who was a member of the Congressional
pa.rtg' referred to, has since said in the New York Independent ;

“All the Filipinos, with the exception of these who were holding posi-
tions under and drawing salaries from our Government, favor a gov-
ernment of their own. There is scarcely an exception among them.

¢* ® = There is nobody in the islands, no organization of any kind
or description, which favers the policy of our Government toward them.”

Senator NEWLANDS, of Nevada, also a member of the Congressional

rty aforesaid, has declared, in the number of this Review for Decem-

r, 1205, that practically the whole people desire ind dence. Con-
gressman PArsoxs, also a member of the same party, has since said:
“There Is no question that all the Filipino parties are now in favor
of Independence.”

Capt. J. A. Moss, of the Twenty-fourth Infantry, a member of Gen-
eral Corbin’'s staff, is quoted by Mr. Bryan in the Commoner of
April 27, 1906, as saying, in an article published in a Manila paper
while Mr. Bryan was in the islands, with reference to the wishes of
“the great majority ™ of the Filipinos, that * to please them we can
not get out of the islands too soon.”

Mr. Bryan's second proposition, with which Mr. Taft takes issue, Is
that ““so far as their own Internal affairs are concerned, they do not
need to be subject to any alien government,” provided, of course, they
are protected from the danger of annexation by some one of the great
nations. If this proposition be sound, subject to the proviso, the pro-
viso can easlly be met. The foremost cltizen of the world to-day, the
man who breught the Japanese-Russinn war to a conclusion and thereby
won the high regard of all mankind. ean, and if so requested by the
Congress prohah]r will, within a comparatively short period negotiate
a_treaty with the great nations, securing the neuntrallzation of the
islands and the recognition of their independence whenever the same
shall be granted to them by the Tinited States. If the powers should
thus agree to consider the l'hllitppines neutral territory forever, Mr.
Roosevelt would have done for them exactly what has already been
done for Belgium and Switzerland by treaty between the great powers
of Europe. When the resolution of Congressman McCALL, of Massa-
chusetts, proposing this was under consideration before the House Com-
mittee on Philippine Affairs on April 7, 1006, it met with a wvery
considerable degree of sympathy, a8 is manifest from the official report
of the hearing, the main objection apparently being that because tgg @
are a number of different dinlects the Filipinos are a heterogeneous lot,
and there is no spirit of Philippine nationality. Governor Taft said
to the Senate committee in February, 1902 :

“ While it Is true that there are a number of Christian tribes, so
called, that speak different languages, there Is a homogeneity in the

wople In appearance, in habits, and in many avenues of thought. To
B?Pn with, they are all Catholies.”

"he Phlllﬂ)lne Census. published by the War Department in March,
1005, says (Vol. 1, E 447) :

“A tewn in the Cagayan Valley presents the same style of archi-
tecture, the same surrounding barrios (suburban settlements or rural

7
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hamlets), has the same kind of stores and similarly dressed people as
a Christian muniecipality of the island of Mindanao.”

And, says the same Government publication (Vol. II, p. 9), in draw-
ing a comparison between itself and the schedules of the Twelfth
Census of the United Btates:

“Those of the I’hillppine Census are somewhat simpler, the differ-
ences being due mainly to the more homogeneous character of the popu-
lation of the Philippine Islands.”

The existence of a general and consclous aspiratlon for a national
Iife of their own, the real Tl'esenca of a universal lon~ing to be al-
lowed to pursue hap[lllincss n their own way and not in somebody
else’'s way Is, to the best of sunch knowledge and belief as the writer
obtained after two years' service in the Army that subjugated them,
and four years in the insular judiciary, one of the most obvions and
pathetic facts in the whole sifuation.” During the organized fighting
no Ameriean ever discovered that the enemy was crippled or his
effectiveness diminished by the lack of a common language. And as
for the natlonal spirit, those people have been welded into absolute
un!tf by the events of the Inst eight years. Rizal was shot for
writing 'a political novel in which the Spaniards thought- there was
too much recognition of the * mationalist” Idea. And if we s.;hnuld
get Into a war with a first-class power, and Aguinaldo or Juan Cailles.
the man who erumpled the gallant Fifteenth Infantry in 1901, should
raise the standard of revolt, let the Impartial reader ask any American
now in the Philippines, or any American who has spent much time
there, how many natives between Aparri and Cagayan de AMisamis
would fail to understand and rally to the cry * Viva la Republica
Fillplna.” Let us hope that if the MeCall resolution ever comes up
again the committee will have become satisfied, beyond the peradven-
ture of a doubt that there does in fact exist among all the people of
the Philippine Islands a consclousness of racial unity, which draws
them together as against all outsiders, and Is not marred by any race
problem such as exists In Cnba.

The independence of the Philippines should come about within a few
years—that Is, as soon as practicable—because it Is best for both
countries. We are governing them against their consent and at an
enormous cost to both peoples. If the untold millions we have spent
on * benevolent assimilation” since February 4, 1809, had been spent
on rivers and harbors and canals and the improvement of our interior
water transportation generally, the railroad-rate question would have
solved ltselPﬂw[thwt the need of a rate bill. And this is not the
only one of Mrs. Jellyby's neglected children, not the only domestic
problem which presents a subject for strenuous altruism suflicient to
om?y all the patriotism and statesmanship of this great country with
its eighty millions of people. If all the splendid ability and grim forti-
tude that have been concentrated during the last few years upon * tele-
scopic philanthropy " In the Philippines had been steadily focused
upon the economie and social problems which are clamoring ever more
loudly and ominously for solution at home, Hearst and Hearstism
would never have arisen to voice a profound and widespread discon
tent having in it an element of righteousness.

But, returning to the core of Mr. Bryan's second proposition, namely,
that *so far as their own internal affairs are concerned they do not
need to be subject to any alien government,” he farther says (Com-
moner, April 27, 1006) : i -

“There is a wide difference, it is true, between the gemeral intelli-
gence of the educated Filipino and the laborer on the street and in the
fleld, but this is not a barrier to self-government. Intelligence controls
in every government, except where it is suppressed by military force.
* ¢ % Nipe-tenths of the Japanese have no part in the lawmaking.
In Mexico the gap between the educated classes and the peons is fully

as great as, if not greater than, the gap between the extremes of Fili-

of the Filipinos for

t
pino soclety. Those who |}ue~stion the caru:ci 4 Patriotism i

self-government * * * orget that
persons fitted for the work that needs to be done. .

And here is the testimony of one of the most distinguished Congress-
men who have visited the islands:

“1 have little or no donbt that there are a sufficient number of wise
and intelligent Filipinos to establish and maintain a government in the
Thilippines that will compare in liberality and effectiveness with a very
great many of the governments that have been in successful operation
for a century or more."

Edmund Burke cnece said, in a speech for which Americans have long
delighted to honor his memory : * The general character and situation
of a people must determine what sort of government is fitted for them.
That, nothing else can or ought to determine.”

The Congressman last above guoted talks of twenty years as a safe

riod of tutelage; Senators NEwraANps and Dusois of thirty years;

fr. Bryan of five, or ten, or fifteen. But the gentleman last named in-

sisted at the convention of 1904, and still insists, that we should make
them a delinite promise of independence now, the same to be executed
as soon as practicable,

To thig, the proposition of the Democracy, Mr. Taft's answer Is:

“The gentlemen that are looking for office under an independent gov-
ernment have very little concern about independence that is to come
after they are dead; and If you permit their independence and make it
a definite promise, you will have a continued agitation there as to when
they ought to have independence.” (Speech at Cincinnati, February 22,

04.)

The imputation of selfishness put by this statement upon all Fillpinos
who desire independence is uncalled for. * The gentlemen that are
looking for office under an independent government " could undoubtedly
et ofiice under the present government if they would only stop want-
ng independence. And “if you permit their independence and make
it a definite promise,” you will have no agitation to hasten the day,
provided the promise itself fix the day. During nearly four years of
service on the bench in the Philippines, the writer heard as much gen-
uine, impassioned, and effective eloquence from Filipino lawyers, saw
exhibited in the trial of causes as much industrious preparation, and
zealous, loyal advecacy of the rights of clients as any ordinary nisi
prius judge at home is likely to meet with in the same length of time.

Some of these lawyers are ex-officers of the insurgent army. Each
of them has his clients apd is the center of a circle of influence. All
of them, without exception, want independence. Of course the law
of self-preservation precindes them from proclaiming this from the
house tops, especially if they are holding office under the Government.
But in their heart of hearts the dearest hope that ench of them cher-
ishes is that he may live to see the star of the Philippine republic risen
in the Far East. Let a date be fixed by the United States Congress
for turning over the government of the archipelago to its people, a
date which will afford to the f;re:lt majority of the present generation
a reasonable expectntion of living to see the independence of their
country, and all political unrest, including most of the brigandage in

the islands, will at once cease. The news will spread * like wildfire,”
to borrow a famous phrase of our sunshiny Secretary of War. We
shall have exchanged a balking horse for a willing one. The sullen
submission of a conquered people will give place to genuine and uni-
versal gratitude toward America. The unborn national life will leap
for joy in the womb of time. Te Deums will be celebrated in every
church of every town in the ﬂrchlpel:lg[oﬁfrom Aparri to Zamboanga.
Aglipay himself may even say: “ Now, rd, let my schism depart in
peace, for mine eyes have seen Thy salvation.” :

The great ocean steamship companies of the world publish the sailing
dates of their vessels a year ahead. Everything else hinges upon this
point of departure. All preparations, whether b}’ crew, shippers, or
Bgospectl\’e passengers, are shaped to that end. Why can not the same

done in the matter of the lnunching of a ship of state? If three strong
and able men, familiar with insular conditions and still young enough to
undertake the task—say, for Instance, Gen. Leonard Wood, of the
Army ; Judge Adam C. Carson, of the Philippine supreme court, and
W. Morgan Shuster, collector of customs of the archipelago, or three
pther men of like caliber—were told by a President of the United States,
by authority of the Congress, * Go out there and set up a respectable
native government in ten years, and then come awny,” they could and
would do it, and that government would be a success, and one of the
gréatest moral victorles in the annals of free government wonld have
been written by the gentlemen concerned upon the pages of their coun-
try's history.

To understand the causes of the present discontent and how in-
curable it is except by a promise of independence at a fixed date, let
me review this tra ¥ of errors which we have written in blood and
selfish legislation in that unhappy land, as rapidly as may be con-
sistent with clearness and commensurate with the ability of an incon-
siderable person, an individual whose only claim to be heard upon =
great question like this must rest upon the circumstance that he was
an eyewitness to the tragedy.

When trouble began to brew in the Philippines after the signing of the
treaty of Paris, the Schurman Commission, it will be remembered, was
sent out, bringing the olive branch. It accomplished nothing. It was
tou late. War ensued. When the writer reached Manila early in
November, 1829, he was detailed to the command of a company of
Maccabebe scouts, to develop fire for General Lawton's division, their
commanding officer, Lieutenant Boutelle, of the artillery, having been
killed the day before. On the way to join them he met General
Lawton's adjutant-general at a place called San Isidro. The colonel
said : “* We took this town last spring, after a prett; stif fight. Then,
as a result of the negotiations of the Schurman Commission,» General
Otls had us evacuate this place and fall back. We have just had to
take it again.” The Schuorman Commission ho that the Filipinos

could be persuaded to give up their idea of Independence. The Army
knew better. i
In the first half of 1899 General Otis inexcusably postponed recom-

mending to President McKinley the call for Federal volunteers. He
did not really understand the seriousness of the situation. He con-
ducted the cempaign all the time he was there from a desk In Manila,
and never once took the fleld.

The Volunteer Army of 1899 was to last, under the act of Congress,
for two years only—that s, until the close of the fiscal year ending June
30, 1901, The insurrection had to be over at that time, whether or no.
To use an expression of the theatrical managers, that date was to be
“ positively its last appearance.” The volunteers began their work in
the fall of 1899, twenty-five regiments of them, and, shoulder to shoulder
with the regulars, pegged away cheerfully at the war, doing thelr
country’s work ; and they had been vigorously convinecing the Filipinos
of the benevolence of our intentions for about nine months when the
idea of a second Philippine Commission, a second olive branch, was
conceived at Washington. The Presidential election was to ocenr
the following Novembter, and men high in the councils of the Republican
party at home believed that the success of the party would be serlously
imperiled if the situation did not soon clear up, or at least improve, in
the Philippines. The public press of that period contains interviews
with such men of the tenor indicated. In this state of the case the
Taft Commission was sent out. Things looked dismal. Philippine
stock was going down. Optimism was devoutly to be wished. Judge
Taft did not disappoint his friends at home. He was not then ngudfe.
He was a partisan of the Republican gnrti. an advocate. And, like
many ancther able ndvocate, he persuaded himself that the witnesses
whose testimony militated against his client's interest were, if not men-
daclous, at least blinded with prejudice. He accepted the views of
natives not in arms as against that of the Army.

In June, 1900, when the Taft Commission arrived, the military
authorities kad not forgotten the Sechurman Commission and the
folly of its efforts to mix peace with war; and they did not look
forward with enthusigsm to the coming of the new outfit. These
latter brought with them, like the Schurman Commission, the theory
that kindness would win the people over; and they at once proceeded
to act conformably to that amliable delusion. Of course it was not
long before they found abundant evidence to support their preconceived
theory. Accordingly, on November 20, 1800, they .made their first
report to the Secretary of War, in which, among other things, they an-
nounced this tragically optimistic conclusion :

“A great majority of the people long for peace, and are entirely
willing to accept the establishment of a government under the suprem-
acy of the United States.”

The Army entertained a diametrically opposite opinion. The mill-
tary view of the situation about the same time was thus satirically
o§p‘1;-gssed in General MacArthur's annual report to the Secretary
o ar:

& % The ?eople geem to be actuated by the idea that in all
doubitful matters of politics or war, men are never nearer right than
when going with their own kith and kin. * * #°

Allusion i then made to the * almost complete unity of action of
the entire native population. That such unity is a faet is too obvious
to admit of discussion.” Then follows this humorouns thrust:
#“s % ¢ The adhesive principle comes from ethnological homogeneity,
which induces men to respond for a time to the appeals of consan-
gulneous leadership.”

If the volunteers whose term of enlistment was scheduled to expire
with the fiscal year, June 30, 1901, should have to be replaced by any-
thing like an e({iusl number of other troops, a call for further appro-
priations to conduct a long-drawn-out and unpopular war would surely
try the patience of the American
tunes of the Republican party.

ple and endanger the ultimate for-
Sverything had to be shaped to avoid
such a catastrophe. Whether the country should be ready for civii gov-
ernment on that date or not, it had to be. When Joel Chandler Har-
ris’s creation, “ Uncle Remus,” tells his little friend the story of Brer
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Rabbit’s climbing the tree to elude the dogs, and the lad Interrupts:
* But, Uncle Remus, a rabbit ean't climb a tree,” the resourceful nar-
rator very }romptl'y replies : * Oh, but, honey, dis rabbit des "bleeged
ter climb dis tree.” The Administration was * 'bleeged " to climb the
tree of civil vernment. Civil government was therefore duly Inau-
gurated on July 4, 1901,

Within less than six months thereafter the flames of insurrection
broke out anew in Batangas and the adjacent provinces, and it became
necessary to glve the military a free hand. General J. Franklin Bell
accordingly invaded Batangas and the region round about with an
ample force, a brigade, and proceeded to wage war—the sort of war
General Sherman described, only more so, for General Sherman did not
practice reconcentration. General Bell went there to make those

ople * long for peace.” And he did make them *“ long for peace,” or,
o use his own language, * want peace and want it badly.” General
Bell is not to be blamed for this. He is a brave and skillful soldier,
one of the best In our own or any other army. Ie was simply doing
his duty, obedient to orders. This Batangas insurrection of 1901-2
would never have occurred had not Governor Taft persisted in believ-
ing that the Filipinos could be genuinely satisfied with something less
than independence. This error led him to reduce, most imprudently,
the army of occupation and the number of Army posts, against military
advice, thereby giving the insurrection a chance to get its second wind.
If the army of occupation had not been so reduced, reconcentration
would never have Dheen necessary in Batangas or elsewhere. ' Recon-
centration tactics are born of nvmerical weakness. If you have troops
enough thoroughly to police a given territory, no need for reconcen-
trationh will arise there. Reconcentration is an admission that you are

“not able constantly to provide protection for all the people. As a
corollary of the fundamental mistake indicated, a constabulary force
wag organized, which, it was Dbelleved, could control the situation.
That it has never been able to do so is a matter of record in the official
ublications both of the Manila and of the Washington Government.
he faect is solemnly admitted in the recitals of a law now on the

statute books of the l'hi]iippine Islands. Section 6 of act No. T81°

of the I'hlli(ppine Commission, approved June 1, 1903, providing for
reconcentration, begins thus:

** In provinces which are [ufested to such an extent with ladrones or
outlaws that the lives and proi),erty of residents in the outlying barrios
are rendered wholly insecore by continued predatory ralds, and such
outlying barrios thus furnish to the ladrones or outinws their sources
of food supply, and it is not possible, with the avallable police forces
constantly to provide protection, ete.”

Such .are the conditions which to-day warrant reconcentration in
the Philippines—whenever * It is not possible with the available

olice forces ™ to protect the peaceably inclined people. It will thus

seen that we are now doing in the Philippines the very thing for
which we drove Weyler and his Spaniards from the Western Ilemi-
sphere. Reconcentration under the military authorities is bad enough,
even with the sugerh equipment of the commissary and quartermaster
departments of the Army. Dut reconcentration conducted by inexpe-
rilgnced civilians and unfriendly constabulary ls simply unsportsman-

8.

Caring for the peaceably inclined people. or pacificos, ds they were
called in Cube—those who upon being told to do so voluntarily come
within the zone or radlus prescribed in the order for reconcentration—
is not the only problem which can be competently handled by the mil-
itary alone. 'There are the prisoners brought in by the policing force,
from time to time, because found outside the prescribed radins, and
put in the provinecial jail. An ordinary jail, with 400 to 800 people
crowded into it within a short period of time, can not be properly
handled by inexperienced hands. The sanitary conditions are sure to

me bad and foul, and more or less disease and death is certain to
ensue, L

In the latter part of 1903, about the middle of November, the writer
was sent to hold court in the province of Albay, where quite a formida-
ble insurrection had been in progress for about a year without suspen-
sion of e¢ivil government. There had been as many as 1,500 men in the
field on each side at times. Reconcentration under the law quoted
had been resorted to. There had been as many as 700 or 800 prisoners
in the provincial jall at one time, so he was told. Toward the close
of the term, just after Christmas, when most of the docket had been
disposed of, and there was time for matters more or less perfunctory in
their nature, the prosecuting attorney brought in rough drafts of two

roposed orders for the court to sign. One was headed with a list of
gfty-&e\'en names, the other with a list of sixty-three names. Both
orders recited that the foregoing persons had died in the jail—all but
one hetween May 20 and December 3, 1903 (rounghly six and one-half
months), as will appear from an examination of the dates of death—
and concluded by directing that the Indictments against them be
quashed. The writer was only holding an extraordinary term of court
there. and was_about to leave the province. The regular judge of the
district was scheduled scon to arrive. He did not sign the proposed
orders. therefore, but kept them as legal curios. A correct transla-
tion of one of them appears below, followed by the list of names which
headed the other (identical) order:

The United States of America, Philippine Islands, eighth judicial
district, In the court of first instance of Albay.

The United States agninst Cornelio Rigorosa, died December 3. 1003 ;
Fabian Basgues. died September 25, 1903 ; Julian Nacion, dled October
14, 1903 ; Francisco Rigorosa, died October 18, 1903 ; Anacleto Solano,
died November 25, 1903 ; Valentin Cesillano, died November G, 1903 :
Felix Sasutona, died September 26, 1003 ; Marcelo de los Santos, died
June 3, 1903; Marcelo Patingo, died November 135, 1903 : Juan Iay-
nante, died September 7, 1903 : Dionisio Carifiaga, died October 4,
1003 ; Fellpe Navor, dled September 17, 1903 ; Luls Nieol, died No-
vember 23, 1003 ; Balbino Nicol, died September 23, 1903; Damiano
Nicol, died November 23, 1903; Leoncio Sabalburo, died November 20,
1003 ; Catalino Sideria, died July 25, 1903 ; Marcelo Ariola, died Oc-
tober 26, 1903: Francisco Cao, died November 26, 1003: Martin
Olaguer, died November 13, 1903; Juan Nerie, died November 16,
1903 ; Eufemio Bere, died November 21, 1903 ; Julian Sotero, died Oc-
tober 30, 1903; Juan Payadan, died September 20, 1903 : Benedicto
Milla, died July 30, 1903 ; Placido Porlage, died June 13, 1903: Gau-
dencio Oguita, died October 11, 1903; Alberto Cabrera, died Septem-
ber 8, 1903; Jullan Payadan, died August 4, 1903 ; Euseblo ayadan,
died August 10, 1903 ; Leonardo Rebusl, died November 2, 1903 ; Julian
Riobaldis, died October 2, 1902; Victor Riobaldis, died October 23,
1002 ; Mauricio Balbin, died September 27, 1903: Tomas Rigador,
died July 23, 1903 ; Mfguel de los SBantos, died Jniy 28, 1903 ; Eus-
taquio Ma ufa, died November 18, 1903 : Eugenio Lomibao, died No-
vember 1, 1903 ; Francisco Luna, died August T, 1903 ; Gregorio Slerte,

died October 31, 1903; Teodoro Patingo, died November 21, 1003 ;
Teodorico Tua, died September 23, 1003; Ceferino Octia, died No-
vember 10, 1903 : Graclona Pamplona, died September 12, 1903 ; Felipe
Bonifacio, died Noveémber 26, 1003 ; Baltazer Bundi, died October 12,
1903 ; Jullan Locot, dled October 13, 1903; Francisco de la Punta,
died August 20, 1903; Pedro Madrid, died August 24, 1903; Felipe
Pusiquit, died July 17, 1903; Rufo Mansalan, died July 14, 1903;
l;:n:lcio Titano, died June 20, 1903 ; Alfonso Locot, died June 29, 1903 ;
Gil Locot, died May 23, 1003 ; Regino Bitarra, dled September 7, 1903 ;
Bonifacio Bo, died August 2, 1903 ; Francisco de Belen, dled Septem-
ber 29, 1003. ;
DECREE.

The defendants above named, charged with divers crimes, having died
in the provinclal jall by reason of varfous ailments, upon various dates,
according to official report of the jaller, it Is

Ordered by this court, That the cases pending agninst the sald de-
ceased persons be, and the same are hereby, quashed, the cost to be
charged against the government.,

Albay, December 28, 1903,

Judge of the Twelfth District Acting in the Eighth.

The foregoing order contains fifty-seven names. As Indicated in the
text, the second order was like the first. It contained the names of
sixty-three other deccased prisoners, as follows, to wit:

Anacleto Avila, died September 2, 1903 ; Gregorio Saquedo, died July
21, 1903 ; Francisco Almonte, died October 11, 1903 ; Faustino Sallao,
died October 9, 1903 : Leocadio Peifia, died October 16, 1903; Juan
Ranuco, died October 16, 1903 ; Esteban de Lima, died February 4, 1903 ;
Estanislao Jacoba, died October 7, 1003 ; Macario Ordinles, died October
10, 1903 ; Laureano Ordeales, died October 27, 1903 ; Reimundo Narito,
died October 4, 1004 ; Antonio Polvorido, died September 12, 1003 ;
Norverto Melgar, died June 14, 1903 ; Bartolome Rico, died November
8. 1903 ; Bimon Ordiales, dled September 13, 1903: Candido Rosari,
died September 20, 1903; Saturnino Vuelvo, died October 18, 1003 ;
Vicente Belsalda, died May 26, 1903 ; Felix Canaria, dled June 12, 1903 ;
'edro Cuya, died July 26, 1903 ; ‘Evaristo Dias, died July 24, 1903 ;
Felix Padre, died July 8, 1903 ; Alberto Mantes, dled August 7, 1903 ;
Joaguin Maamot, died September 5. 1903 ; Santiago Cacero, died May
28, 1003 ; Hilario Zalazar, died July 26, 1903 : Tomas Odsinadn, died
October 1. 1903 ; Julian Oco, died October 4, 1903 ; Julian Lontae, died
Augnst 27, 1903 ; Ambrosio Rabosa, died SBeptember 19, 1003 ; Mariano
Garela, died September 12, 1903 ; Hamon Madrigalejo, died August 19,
1903 ; Albino Oyardo, died October 1, 1903 : Felipe Rotarla, died Sep-
tember 290, 1903; Urbano Saralde, died October &, 1903; Gil Media-
villo, died June 13, 1903; Egidlo Mediavillo, died June 16, 1803 ;
Mauricio Losano, died October 5, 1903 ; Bernabe Carenan, died Sep-
tember 27, 1003 ; Pedro SBagaysay, died September 20, 1903 : Laureano
Ito. died August 5, 1003; Vicente Sanosing, died July 17, 1903;
Francisco Morante, died June 10, 1903 ; Anatollo Sadullo, died Bep-
tember 16, 1003 ; Lucio Rebeza, died August 27, 1003; Eugenlo San-
buena, died August 13, 1903 ; Nicholas Oberos, died August 26, 1903 ;
BEusebio Rambillo, died September 13, 1003; Tomns” Rempillo. died
August 1D, 1903 ; Daniel Patasin, died August 19, 1903 : Ignacio Bundi,
died September 7, 1003 ; Juan Locot, died May 23. 1903 ; Zacarias David
Padilla. died August 7, 1903 ; Juan Almazar, died September 12, 1003 ;
Rufino Quipi, died June 13, 1903 ; Antonio Brio, died June 13, 1903 ;
Timoteo Enciso, died September 12, 1903 : Hilario 'alaad, died Augnst
28, 1903 ; Ventura Prades, died May 24, 1902 : Alejandro Alevanto, died
May 22, 1903 :- Rufino Pelicia, died May 20, 1903: Alejo Bruqueza,
died July 19, 1003, and Prudencio Estrada, died September 15, 1003.

If the military authorities had had charge of those prisoners it is

‘safe to say that the mortality among them would have been far less,

that sibly half, or even three-fourths, of those who died would
have lived. DPolitical necessity, inherent in our form of government,
kept the Army from acting then and keeps it from talking now.

Vhen the eivil government was set up in July, 1001, the Army took
a back seat and looked on with more or less Impatience, ready to say,
“71 told you so"—eager, of course, to get a chance to fight again.
Gentlemen of the military profession have a predilection that way.
The writer was, of course, entirely In sympathy with the civil authori-
ties, having been promoted from the Army to the judiciary, and rather
enjoyed seeing the Army behave with becoming subordination, accord-
ing to orders, even if if did not like to do so. It is human nature to
enjoy the possession of power. Nor did he ever give much thought
one way or the other to the guestion of the original wisdom of sefting
ng the civil government against military advice until he became aware
of the death of these 120 prisoners in the Albay jail. This gave him
pause. It was impossible to escape the reflection that just about that
number had died in the Black Hole of Calcutta. After that, however,
he labored all the harder to usﬂm]d the civil government by speedy
trials of persons inecarcerated, with a view to minimizing the necessity
for the suspension of the writ of habeas corpus; and, finally, early in
November, 1904, in the province of Samar, broke completely down
in health from trying to dispose properly of overcrowded jails before
the people awaiting trial died. The province of Samar was at that
time being overrun by several thousand brigands, representing pri-
marily the embers of the late war fanned into flame by the exactions of
the taxgatherer and the usurer, and in less than one hundred days more
than 50,000 people had been made homeless by their depredations, ac-
cording to the sworn testimony of a constabulary officer of the prov-
ince who appeared as a witness before the court presided over by the
author of this paper. This witness did not attempt to estimate the
number that had Leen killed, wounded, or kidnapped. Why was not
the situation turned over to the military aunthorities? It was later.
But is an ambitions chief of constabulary of a civil government going
to admit, on the eve of a Presidential election in the United States,
that the public disorder in the Philippines is too great for him and
his corps—the right arm of the civil government—to handle?

When the constabulary can not protect the peaceably inclined coast
people these latter are compelled, even if they are not already in actlve
gympathy with their hardier brethren of the highlands, to get up a
modus viverdi whereby they become, ipso facto, accessories to the crime
of * brigandage,” technically at least. The writer did not meet this
ugly proporition in concrete form in the case of any specific defendant.
But it would have come sooner or later had he remained in Samar. He
left that ill-fated island November 8, 1904, determined, If he could get
well, to ask to be stationed in Manila. For, as Edmund Burke said in
his speech on * Conciliation with America,” ' I do not know the method
of drawing an indictment against a whole people,”

Looked at from the oriental end of the line, the governing of the
Philippines by their supposed friends from the antipodes has n not
unlike a geme of battledoor and shuttlecock between rival political
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crecds at home, in which the unfortunate inhabitants have been the
shuttlecock.

Space does not remain sufficient to do more than briefly suggest how
frue this is also of the Washington end of the line.

For the benefit of American cotton manufacturers, cheap English tex-
tiles, previously worn by and satisfactory to millions of poor natives,
have been shut out of the I’hilippines by a Emctieally prohibitive im-
port duty, a surtax of 100 per cent imposed by the United States Con-
gress. (Act of Feb. 23, 1008.) -

For the benefit of American shlplplng interests, the Philippines have
been treated by our maritime legislation as part of the United States
by extension of the coastwise shipping laws to the archipelago,

For the benefit of American sugar and tobacco interests, the Philip-
Plnr.'s have been treated by our tarifl legislation as foreign territory.
Those interests defeated the effort to give to the islands the benefit of
a reduction of the duty on Philippine products to 25 per cent of the
Dingley taiiff, their representative insisting before -the Committee on
Ways and Means, almost in the language of Mrs. Jellyby's eritics, “ 1
believe our own children have more claim upon us.” 'The leading Fili-
pinos perccive, as clearly ns we Americans do, that in the nature of
things this sort of argument will always be an obstacle in the path of
their progress so long as human nature retains o modicum of selfishness.

The instinet, of self-preservation of our own sugar and tobacco pro-
ducers would surely be satisfied with and lend their support to a free-
trade, or at least a lower tariff, measure betwcen this country and the
Philippines, if the same were l:ougk‘d with a promise of independence
within a dceade. This seems to be the only solution that is at once
righteous and practicable. It is the onl
ippine ship of state upon thé ways, an
the voyage of national life.

lever that will lift the I’hil-
launch her successfully upon

JAMES H. BLOUNT.

The Clerk read as follows:

Recruiting: Expenses of recruiting for the naval service: rent of
rendezvous and expenses of maintaining the same; advertising for and
obtaining men and apprentice seamen ; actual and necessary expenses in
lien of mileage to officers on duty with traveling recru{ting parties,
$121.340: Provided, That no part of this appropriation shall be ex-
pended in recrulting seamen, ordinary seamen, or apprentice seamen,
unless a certificate of birth or written evidence, other than his own
statement, satisfactory to the recruiting officer. showing the applicant
to be of age required by naval regulations, shall be presented with the
application for enlistment.

LII. GRANGER. Mr. Chairman, I offer the following amend-
ment. .

The CHAIRMAN. Thé Clerk will report the amendment.

The Clerk read as follows: .

Page 7, line 3, after the word “statement,” strike ont the comma
and ionsert the words * or statement of another hased thereon.”

‘I;Ir. IFOSS. Mr. Chairman, I desire to reserve the point of
order,

Mr. GRANGER. Mpr. Chairman, a year ago this provision
which ‘has been just read was, after considerable dehate, in-
serted in the bill of that year and has been repeated in the
present bill. It bas, however, sir, utterly failed to carry out
the desires of the IHouse. At that time the purpose of the
House in voting the amendment offered by the gentleman from
Massachusetts [Mr. KeLiger] was to provide that boys 14, 15,
and 16 years of age should not be enlisted solely on their own
statement of their age; that they should, in the absence of their
parents’ consent, provide a certificate of birth or written evi-
dence other than their own statement satisfactory to the recruit-
ing officer. During the past year I have had several cases
called to my attention, of one of which I will speak. A boy
runs away from home, goes to a recruiting station., and tells
the recruiting officer he is 18 years of age when he is only 16.
The recruiting officer then says, “ Go right around the corner
to Mr. So-and-so and make your statement to him.” He goes
around the corner, comes back within two hours with a sworn
statement from the person to whom lhe is sent by the recruiting
officer that he has been appointed guardian of the boy, and hav-
ing made diligent inquiry is satisfied that the boy was born at
such and such a time. The instance which I have in mind is
one which occurred in the city of New York. A boy in my
State ran away from a good home, from parents who were
amply able and willing to care for him. He was then 16 years
of age. Ie ran away, to the great distress of his parents, to
New York. He went to the recruiting officer, and I have here a
copy from the Navy Department of the captain's letter to the
Chief of the Bureau of Navigation, which states the case as
follows : i

NAvAL RECRUITING SBTATION,
87 Bouth Street, New York, December 7, 1906.

Sie: I have to acknowledge the receipt of instructlons from the
Chief of Bureaun to make a detailed report of all the facts connected
;._]lft,l('- the enlistment of Abraham Bander at this station on August 28,

.

Bander presented himself at the station for enlistment on August
28; he was guestioned by me personally as te his age, parentage,
‘etc.; then he was re;f{!lu!red to write out a formal application for enlist-
ment, As he claim to have no parents or guardian, I sent him to
Mr. Herbert Van Dyke to secure.a sworn certificate of his age: on his
return to the office with this certificate, he was sworn in and sent to
the training station at Newport.

I Inciose the written application of this boy, In which he states that

# An eloguent and indignant {)m:r—st against this hf Rev. Charles H.
Brent. Epiac%pul bishop of the I’hilippines, appeared in the Outlook for
July 19, 1906.

he was born on April 3, 1888; 1 also inclose the sworn certificate
which he brought from Mr. Van Dyke.

I very much regret the frequent occurrence of such cases at this
station, Every precaution is taken to prevent illegal enlistments, and
candidates are strlctlf examined by the recruiting officer before their
applications are considered. If they will falsify as to their age and
parentage and it they pass the required physical examination, I can not
refuse to accept them. If at any time the appearance of the boy leads
the doctor or reeruiting officer to doubt the authenticity of his age
statement, the candidate is promptly rejected.

Yery respectfully, D. D. V. STUART,
Captain, United States Nacy, and Recruiting Officer.
The CHIEF OF BUREAU OF NAVIGATION,
Narvy Department.

Mr, FOSS. May I interrupt the gentleman?

Mr. GRANGER. Certainly.

Mr. FOSS. Whose statement did the gentleman take—the
statement of the boy in regard to this yatter?

Mr. GRANGER. I take the statement of this letfer from the
aptain, which was furnished me from the Navy Department.

AMr. FOSS. Do I understand he makes the statement that the
recruiting officer sent this boy to somebody to make a false
statement?

Mr. GRANGER. ITe says that, “as he claimed to have no
parents or guardian, I sent him to Mr. Herbert Van Dyke to
secure a sworn certificate of his age.”

That is the statement. On his return to the office with this
certificate he was sworn in. Mr. Herbert Van Dyke, to whom
he was sent, makes this sworn statement:

STATE OF NEW YORE, CITY AND COoUNTY OF NEW YORK, 88!

Herbert Van Dyke, being duly sworn, says: That he is the guardian
of Abraham Bander, who has applied for enlistment as apprentice sea-
man in the United States Navy: that he, deponent, has made diligent
investigation as to the nativity of sald Bander, and is satisfied that he
was born on the 3d day of April, 1888, at vai(};nc@, It

ERBERT

Sworn to before me this 28th day of August, 1906.

[8EAL.] EORGE A. MINASIAN,
Notary Public, Kings County.

Certificate filed In Xew York County.

It was the same day that Captain Stuart says he sent him to
Herbert Van Dyke. I wrote to Herbert Van Dyke and asked
him to kindly tell me of what his * diligent investigation” con-
sisted, and what evidence he had other than the word of the
boy himself as to his age and his birthplace. He never replied
to my letter, and, my letter having never been returned to me,
I have every reason to suppese he received it. I am informed
by the Navy Departinent that Mr. Van Dyke is in the business
of acting as gunardian for runaway boys; that he takes them as
he did this boy

The CHAIRMAN. The time of the gentleman has expired.

Mr. GRAXGER. Mr. Chairman, I ask unanimous consent
that T may be allowed. five minutes more.

The CHAIRMAN. Is there objection?

There was no objection.

Mr. GRANGER. According to the statement of the Depart-
ment, Mr. Van Dyke takes these boys and goes to the surrogate
court and becomes their guardian. I have no doubt that he is
o philanthropic man, one of those professional philanthropists
who do a great deal of good in the world, but he does not stop
to think that he Lelps to break up homes or that he brings trou-
ble and sorrow, as he did in this case,” into a good home, where
he allowed a boy of 16 years of age to hoodwink the Government
and go into the Government service at a time when he should
not have been allowed there. 5

Now, Mr. Chairman, the amendment which I offered is a
very simple one. If this clause is to be kept in the bill at all,
it should be made effective. The words which I offer are
simply as to the evidence other than his own statement—that
i#, the statement of the person who is about to be enlisted or
statement of another based thereon—that is, that the * other
evidence ™ shall not be based upon the statement of the person
who desires fo enlist. Under the present condition of things
the boy makes the same statement, which is not sufficient to
aliow him to be enlisted by making it to the recruiting officer,
but e makes it to somebody elre, say, to Mr. A., and then Mr.
A. makes an affidavit that he has made that statement, and then
the boy comes back and gets around the law. It is merely
enlisting the boy under his own statement. All along the
Atlantie seacoast, and within the range of the Atlantic sea-
coast, where boys are attracted at the age of 14, 15, and 16 hy
the circulars and advertisements that are put up by the Navy
Department, boys are being continually taken away from home.
And I say, Mr. Chaivman, that I do not believe that it is nec-
essary that the United States should undertake to fill its Navy
by offering inducements to. or by encouraging the running away
of, 15 and 16 year old boys from their homes to enter the
Navy. I believe we should offer sufficient inducements in order
that men who have reached the age of 21 should enlist, or else

Vix Drgw.
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we shounld keep out boys unless they bring satisfactory evi-
dence. Does the gentleman from Illinois [Mr. Foss] wish to
discuss the point of order? I ask this, because I wish to speak
on that if he intends to press it. .

Mr. FOSS. Mr. Chairman, I do not press the point of order,
but I object to the amendment. Last year we inserted a pro-
vision that the applicant desiring enlistment shall furnish
a certificate of birth or written evidence, other than his own
statement, satisfactory to the recruiting officer.

I may say that that provision, which we recommend in the
appropriation bill this year, was inserted last year by the House,
and the Chief of the Bureau of Navigation says it has worked
to great disadvantage in enlisting men for the Navy. In the
Army, I am informed, there is no requirement for any certifi-
cate of birth or any otMer evidence. In the enlistment in the
Marine Corps there is no requirement for certificate of birth
or any other evidence. But a boy goes to the recruiting officer
of the Navy and he must furnish a certificate of birth or written
evidence, other than his own statement, satisfactory to the re-
cruiting officer. Not so with the Army or Marine Corps. Now,
the gentleman’s provision has, further, a greater requirement.
It often occurs, for instance, that a boy goes to a naval recruiting
office and ecan not furnish the certificate of birth, but he goes
right over to an Army recruiting office or Marine Corps recruit-
ing office and is enlisted.

Now, I will say, Mr. Chairman, that we are behind on, enlist-
ments. It is very difficult to obtain this certificate of birth.
It has only been in recent years that some municipalities have
provided an office where the certificates of birth are registered.
It is, I may say, during the last ten years in some munieipali-
ties and communities this has been provided; and it is very
difficult to secure these certificates. It seems to me that we
ought not to make it any harder than it is at the present time
for boys to get into the Navy who desire to get in. I hope this
amendment will be voted down.

Mr. FITZGERALD. Mr. Chairman, the gentleman from Illi-
nois forgets that there has not been the same difficulty about
enlisting boys in the Army that there has been about enlist-
ments in the Navy. The naval service, before boys get into it,
is very attractive; after they are in the service it is not so
attractive. The result has been in the past that a great many
boys have run away from their homes, misstated their age, and
after getting into the service there has been considerable diffi-
culty to get them out. This provision was put in the bill last
year to compel boys to procure either a written certificate of
birth or some other written evidence that they had attained the
age necessary to permit them to enlist. The gentleman from
Illinois expresses the hope that no further difficulty will be
placed in the way of these boys entering the service. I hope
that every possible diffieculty will be placed in the way of per-
mitting a minor to enlist in the service without the permission
of his parents or his guardian. What is the effect when a boy
does so enlist? If the parent applies to the Department to have
the boy discharged, notice is given that if he exercises the right
to take the boy out of the service, the boy will be court-mar-
tialed for perjury and Jmprisoned for two years in a naval
prison. Those who have the control of minor children are en-
titled to some consideration. The Department should do its
utmost to prevent these boys going into the service ill advisedly.
They are of no benefit to the service. If they be not discharged,
they desert, and we have continual difficulties arising from boys-
enlisting without the consent of their parents and guardians,
being refused their discharge, leaving the sgervice of their own
volition, obtaining employment, then being apprehended by pri-
vate detectives who receive a reward from the Department for
the return of these deserters. If this proposed amendment of
the gentleman from Rhode Island will prevent these wild boys,
these boys who are ill advised, from going into the service with-
out the consent of their parents or guardians, it ought to be
adopted, and any other amendment that would prevent them
going into the service, except with proper consent, should be
enacted into law.

The mere fact that the Department is suffering from the want
of boys and men is no excuse for taking in improperly boys who
imagine they will be satisfied in the service, but who quickly
become discontented and make trouble for themselves, their
parents, and everybody connected with the Government. I
hope if this amendment will effect the desired result it will be
adopted. g

The gentleman from Rhode Island ecalled my attention to
this case some time ago: There is a gentleman in New York
who is a philanthropist who makes it-a business to look after
boys who are homeless, and he seems to make it a special busi-
ness to have himself appointed gnardian by a court in the State:
so that he can give the consent required by the State for a boy

to enlist. This boy, having run away from his home, with his
father and mother living in Providence, applied to the enlist-
ment officer in New York without being able to furnish certifi-
cate of birth or other written evidence that he had attained
the age that would enable him to enlist. The recruiting officer—
the boy having stated that he had no parents—suggested that
he visit the office of the philanthropist. That gentleman had
him sign an applieation to the court for the appointment of him
as the boy's guardian, The boy swore his mother and father
were dead, and prayed that the court appoint this man, whom
he had never seen more than two or three minutes, as his guar-
dian. _The action had was purely of a formal nature, the order
was signed, and-thereupon this man signs this certificate, gives
it to the boy, and the boy takes it and goes back to the same
recruiting officer and is immediately enlisted in the naval
service. Here is the case of a boy with a certificate from a man
who has been appointed his guardian, appointed upon a false
statement of the boy, and his parents unable to take him from
the service except upon condition that the boy shall be court-
martialed and punished for perjury. It seems to me that
the House should do whatever it can to prevent a recurrence of
such a transaction, and I hope the amendment will be adopted.

The CHAIRMAN, The time of the gentleman has expired.

Mr. GREENE. Mr. Chairman, I wish to indorse all the re-
marks that have been made by the gentleman from Rhode
Island, who introduced the amendment, and also of the gentle-
man from New York, who has so clearly stated the case. I
know of a great many cases similar to that related by the Fen-
tleman from Rhode Island, where young men under the age of
18 have run away from their homes and enlisted, and afterwards
many of them becoming dissatisfied with the Navy, because
they are too young to euter it, have deserted, being then
hounded by officials and in some cases arrested and impris-
oned, destroying their hope for future preferment in any kind
of service. The fact that the Navy needs the boys is of course
made clear to us by the statement of the chairman of the com-
mittee, but that fact alone should not weigh against the amend-
ment offered by the gentleman from Rhode Island, for in my
Jjudgment it is better to protect the youth from the liability of the
trouble that arises from enlistments of boys too young and unfit
for the service. I trust the amendment will be adopted. I feel
sure that it will work well in the section of the State where I
reside, and believe that it will- work well everywhere for the
better protection of the youth, and for the protection of the
fathers and mothers who do not want their children taken
from them in an unjust way. s

Mr. FOSS. Mr. Chairman, I think we are too apt to listen
to the stories of the boys and not to investigate all sides of the
question. I know I have had a good many applications for dis-
charges from the Navy, for one cause or another, but when I
came to look up all of the facts never in a single instance have I
found that the naval recruniting officer was at all to blame. These
boys come to the recruiting offices and are very anxious to get
into the Navy. They are full of the naval spirit; but after
they get into the Navy and see that it means good hard work,
then they want to get out, and very frequently they tell all kinds
of stories and appeal to the sympathies of Members of Congress.
I want to say that so far as the recruiting officers are concerned,
I think they have been honest and conscientious in the dis-
charge of their duties. Admiral Converse, Chief of the Burean
of Navigation, and who is, in my judgment, one of the ablest
officers in the American Navy to-day, speaking before the com-
mittee, said that most of the recruiting officers are very apt fo
err on the safe side, and are unwilling to accept any man unless
they can get very good testimony in regard to his age. Now,
what I do insist on is that we ought to make the same provision
here for the Navy that we do for the Army and the Marine
Corps. Last year we hedged about the applications for enlist-
ment with additional provisions, which are in the law to-day,
and which the committee recommend to remain in the law for
the coming year, although those provisions have had a very
disadvantageous effect upon enlistments. For instance, in the
months of July and August, at Boston and various substations,
there were 1,752 candidates presented themselves for enlizstment,
and of that number 200 passed. There were 966 who failed to
present evidence of age and were rejected at Boston and sub-
stations during the months of July and August. That shows
that the naval recruiting officer is carrying out the provisions
of the law.

Mr. GRANGER.
Boston.

Mr. FOSS. I hope that the Members of the House will not
be moved by these appeals in cases which come up, where I think
Members pay too much attention to the stories of the boys and

Mr. Herbert Van Dyke -does not live in

| do not look thoroughly into all the facts in regard to the partie-
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unlar cases of enlistment. As I said before, the restrictions
around the matter of enlistment in the Navy are a great deal
more stringent to-day than they are in the Army or Marine
Corps. For that reason I do not think that we ought to make
them any more so, thereby checking the enlistment of men whom
we are short of in the naval service.

Mr. McNARY. Mr. Chairman

The CHAIRMAN. Debate upon this amendment is exhausted.

Mr. McNARY. I move to strike out the last word.

Mr, FOSS. I move to close debate.

Mr. PERKINS. 1 ask that the amendment be again reported.

The CHAIRMAN. The gentleman from Illinois moves to
close debate.

Mr. McNARY. I had my motion in first.

The CHAIRMAN. The gentleman from Massachusetts was
not recognized.

Mr. FOSS. I move to close debate in ten minutes.

The CHAIRMAN. On this amendment or on the paragraph?

Mr. FOSS. On the paragraph and amendments thereto.

The CHAIRMAN. The gentleman from Illinois moves that
all debate on this paragraph and amendments thereto be closed
in ten minutes.

The question being taken, the motion was agreed to.

Mr. McNARY. Mr. Chairman, it seems to me that the gen-
tleman from Illinois [Mr. Foss] is not meeting this question
squarely. I do not understand that anybody here has impugned
the honor of the recruiting officers. As I understand the pur-
pose of this amendment, it is to make clearer the fact that the
boy himself must present absolutely reliable evidence, and not
present evidence that appears to be fair and conclusive by means
of fraud and duplicity. Now, if the naval officer accepts the
evidence of the boy presented and believes it to be true, it is not
necessarily duplicity on the part of the officer, but we desire to
have the matter put in such a form that there will be no oppor-
tunity of fraudulent enlistment.

I believe in the American Navy and in upbuilding it, but every
man from the northern stations, from Boston, New England,
down the Atlantic seaboard, knows full well that there has been
great and grievous complaint as regards the method of enlist-
ment of boys in the Navy, and that we have been unable to get
these boys out of the Navy, even though they were enlisted
fraudulently and under age, and even though their guardians
and parents demanded their release, because the Navy Depart-
ment officials threatened the boy with prosecution for perjury.

Now, we desire to have this matter made clear and definite,
and if there be boys—and there ought to be plenty of them—
who seek to enter the American Navy, let them do it honorably
and start their eareer in the right way, in truth and honesty,
and not have them go in by fraudulent representations an.d per-
jury. It is certainly a queer school in which to start a boy if
you expect to make him a truthful and honest man:

Let me say to the gentleman from Illinois that one reason
why the attraction of the Navy is not so great as the Army and
Marine Corps is the fact that in both the Army and Marine
Corps the man who goes in has a reasonable and definite oppor-
tunity, if he is studious, if he is honest and honorable, if he is
intelligent and ambitious, of being able by passing an examina-
tion to be promoted into the list of officers. To be sure there
is such a provision in the naval service, but as a matter of fact
very few, if any, boys are ever allowed to reach beyond the
position of warrant officer.

As a matter of fact, the provisions of the law allowing pro-
motion into the ranks of officers are practically ignored, or
deliberately ignored, so that it is almost impossible to-day for
a boy who enters the American Navy, no matter how intelli-
gent, no matter how earnest, no matter how ambitious he may
be to become an officer in that Navy, it is almost impossible for
him to do so, although the records of the Department prove
and the history of the country shows that many of the most
successful naval captains in our history from the days of the
Revolutionary war were men who have been taken from the
ordinary seafaring class and the merchant marine. Nobody
will attempt to decry the great advantages of the present sys-
tem of naval education, but if the gentleman wants to increase
enlistments he should seek to change the law in such a respect
that it will give boys who-are ambitious and studious an op-
portunity to get into the ranks of the officers of the Navy, and
he will find a far larger number of boys seeking enlistment
than under the present system, because it will give them an
opportunity that every American craves—to advance himself in
life to the highest point his ambition and ability will let him.

I believe in the amendment offered by the gentleman from
Rhode Island, and let us have recruiting put on a square, hon-
est, and honorable ground, by which fraudulent enlistments
will be prevented upon the part of the boy himself or upon the

part of fictitious gunardians and parents—by means of false
affidavits. Then boys can go into the Navy honorably and
honestly, and Members of Congress will not be appealed to in
the future, asking them to get boys out who have been enlisted
by fraud and deception. Let us be square and honest with the
boys and square and honest with the whole community, and in
my judgment the Navy will not suffer once the policy is
adopted and squarely maintained. [Applause.]

Mr. WILLIAM W. KITCHIN. Mr. Chairman, as this debate,
I believe, has five minutes more to run, I will just take two and
a half minutes of that time and give the remaining portion to
the gentlemen on the other side who desire to speak against the
amendment. As the law is now we recruit boys under 18 years
of age, with the consent of their parents or guardians. A boy
‘that is over 18 years of age is not required to get the consent of
his parent or guardian. In my judgment nobody ought to be
enlisted in the Navy under 21 years of age without the consent
of his parents. The parent ought to have a right higher than
the right of the recruiting officer. The parent ought to have
a right to control his boy until he is 21 years of age, but as the
law is now the recruiting officer can enlist a boy at 18 years of
age and the parent has no recourse. We are troubled year in
and year out trying to get boys out of the Navy who enlisted
contrary to the wishes of their parents, between the ages of
18 and 21; but as far as this amendment goes, as I understand
it, it is to require some certainty in a boy's being 18 years of
age when he pretends to be of that age. It is to prevent officials
from relying altogether on the bhoy's statement as to his age, or
upon the testimony of some man who bases his opinion upon the
boy's statement only. It seems to me this is a wise amendment,
that it is not contrary to the interests of the Government. I
admit that there are many desertions from the Navy. I admit
it is hard to get enlistments for the Navy, but those faults ought
not to be put upon individual citizens, the individual mothers
and fathers of this country. If there is a fundamental fault,
the Naval Committee ought to devise some plan to obviate it.
If the eonditions are hard, and thereby prevent enlistments in
the Navy, then the Government ought to do something to alle-
viate those hard conditions. There ought to be some induce-
ments held out, and conditions ought to be made such that it
will not be difficult to enlist men in the Navy who are 21 years
of age. There ought to be such conditions as will tend to dis-
courage desertions and to decrease the number of desertions
from the Navy. But with all this failure to enlist sufficient
men, and with all these deserticns, yet I do not believe it can
be logically argued that it should remain easy for recruiting
oflicers to enlist boys under 18 years of age without the consent
of their parents, for we know a boy under that age who seeks
to enlist is not a disinterested wiiness as to his age. As far as
I am concerned I do nmot believe they ought to be permitted to
enlist when under 21 years of age withont the consent of the
parents. I think this is a wholesome amendment and that it
ought to be adopted. :

Mr. MEYER. Mr. Chairman, I agree fully with the proposi-
tion that every safeguard should be applied to prevent boys
who are under the legal age from enlistment in the Navy, but
the amendment proposed by the gentleman from Rhode Island
[Mr. Graxcer], in my judgment goes too far. Our desire is
and should be not to make it easy for boys under legal age to
enlist through misrepresentation of their years, but also to
cbviate a condition which keeps those beyond that age from
entering the service. According to the report of Admiral Con-
verse, which 1 have before me, but which I have not now the
time to read, he states that the great difficulty is that ex-
perienced at times by men who wish to enlist, but who ean not
within the necessary time produce positive preof of eligibility
of age—men who would make valuable additions to the Navy,
men thoroughly and legally ‘qualified. It is to'that class of men
to whom we wish to give opportunity to enter the Navy, without
being hampered and embarrassed in the way probably that this
amendment, if adopted, would do, and which would have a de-
terrent rather than encouraging effect.

I append extraect from the report of the Chief of Bureau of
Navigation for 1906:

CERTIFICATES OF BIRTH.

The current naval nﬁrroprlallon act contains the following provision :

“That no part of this appropriation shall be expended in reeruitin,
seamen, ordinary seamen, or apprentice seamen unless a certificate o
birth or written evidence, other than his own statement, satisfactory
to the recruiting officer, showlng the gﬁsp]lcant to be of age required
})tyt naval regulations, shall be present with the application for en-

stment.’

The observance of this requirement has reduced enlistments of sea-
men, ordinary seamen, and apprentice seamen about 30 per cent. Few
men who desire to enlist can produce, at short notice, * a certificate
of birth or written evidence,”” not based upon their own statements,
showing their precise age. Natorally every man intelligent enough
to bée wanted in the Navy knows his own age, but the majority of
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them when away from home can not confirm such knowledge by written
evidence that is worth anything.

No State of Territory of the United States at the present time pos-
sesses a complete registration of births. It is estimated by the Direct-
or of the Census that in none of them registration reaches 20 per
cent of the births, and this standard has been attained only in recent
years., Registration Is most complete in California, Colorado, Con-
necticut, the District of Columbia, Indiana, Maine, Maryland, Massa-
chnsetts, Michigan, New IIntshlre, New Jersey, New York, Penn-
sylvania, Rhode Island, South Dakota, and Vermont, but even in these
Htates it is probable that such information could not he obtained in
more than 75 per cent of the actual cases; in all other States the rec-
ords are still more imperfect.

Such are present conditions. Carrying the inquiry back eighteen
or more years, to the date of birth of men now seeking to enlist in the
Navy, a worse state of affairs is found. In a communication upon this
subject the Director of the Census says:

*“The statements made above will indicate the probability, in most
cases, that there was very little satisfactory registration of births as
far back as the year 1886."

This explains the serious falling off in enlistments under the statute
above quoted. Given time enmough, perhaps a majority of the men
seeking to ealist could obtain the paper evidence called for by this
statute, but to a considerable portion of them the requirement stands
as a bar. Men who have left their homes seeking employment can
rarely afford to awalt the slow and uncertain results of a search of any
registration records that may have existed in their native States when
they were born. Although admitted to other voeations, they find the
Navy closed to them. - The matter is one of grave public concern on
account of the embarrassment to the service, on the one hand, and, on
the other, the denial of the privilege of enlistment to a worthy and
desirable class of citizens. . d

This statute has, by crippling enlistments In the Navy, caused a more
serious evil than that which it was intended to cure. It was directed
against enlistment of boys under age. Such enlistments are not desired
by the Navy, and the Burean has been zealous in the endeavor to
reduce them to a minimum. That it has been reasonably successful in
this direction appears from the records, which show the enlistment dur-
ing the past year of about 8,000 men as apprentices and seamen, of
whom but a small percentage have turned out to be under age,

In’ view of the foregoing considerations, the modification or repeal
of this statute, which has proven prejudicial to the best Interests of
the sgervice and disadvantageous to the men it affects. is recommended.
It is suggested that inasmuch as a boy of 17 Is, if otherwise qualified,
a com{mtpnt witness in any court. his oath, in connection with the re-
{'mrt of the recruiting officer and the careful physical examination made
y the examining medical officer, should be accepted as sufficient,

The CITAIRMAN. Without objection, the Clerk will again re-
port the amendment.

There was no objection, and the Clerk again reported the
amendment.

The CHAIRMAN.
amendment.

The question was taken: and on a division, demanded by Mr.
Foss, there were—ayes 42, noes 26.

So the amendment was agreed to.

The Clerk read as follows:

Outfits on first enlistment : Outfits for all enlisted men and apprentice
?&'3‘6’60“‘ the Navy on first enlistmént, at not to exceed $60 each,

The question is on the adoption of the

AMr. PERKINS., Mr. Chairman, I move to strike out the last
word. I would like to inquire of the chairman of the commit-
tee the reasons for the change between the present bill and the
bill of last year? I see the provision for outfit is raised from
$45 to %60, and the provision in the bill last year allowing the
Secretary in certain cases to charge against the men who had
not served six months a portion of the outfit is stricken out.
What is the object of the change?

Mr. FOSS. In regard to.the first part of the gentleman's
question I will say that we have increased the cost of the outfit
to $60. That is due to the increased cost of materials. Admiral
Converse said the cost of everything in the Navy has jumped
up. He goes on to specify, for instance, that overshirts which
formerly cost $2.40 the price is now $2.75, and blue trousers
which cost $2.65 have jumped to $4.25, so that the same outfit
which cost, for instance, $45 before, can not be purchased under
260 at the present time.

Alr, PERKINS. Has it jumped up in a single year as much as
that? -

Mr. FOSS. Well, not in a single year, no; but in the last two
or three years. ;

Mr. PERKINS. But the outfit last year was purchased at $45.

Mr. FOSS. Well, it went over $45. .

Mr. PERKINS. That is what they were allowed by law.

Mr. FOSS. Then they cut off some things of the outfit, but
now the full outfit which they will give to every one will cost $60.

AMr. PERKINS. Why was the clause in reference to the re-
funding of the outfit stricken from the bill?

Mr. FOSS, If I recall rightly, that was made permanent law.
The word * hereafter” was used, and of course when that is
used it makes it permanent law, and it is not now necessary to
put it in the bill this year.

Mr. PERKINS, I withdraw the pro forma amendment.

The Clerk read as follows:

Maintenance of maval arxiliaries : I"ay, transportation, shipping, and
subsistence of civilian cfficers aud crews of naval uxiliaries and all

expenses connected with naval auxiliaries employed in emergencles
which can not be paid from other appropriations, £500,000.

AMr. PERKINS. Mr. Chairman, I reserve the point on that.
That, I think, is a new provision.

Mr. FOSS. No; it+s an old provision.

Mr. PERKINS. Then I am mistaken.

Mr. FOSS. The only new thing is the heading. It used to
read “ Maintenance of mnaval colliers.,” Now we change the
word * colliers ” to * auxiliaries ” in order to include two provi-
sion ships and two ammunition ships, ete.

Mr. PERKINS. No; I think the gentleman is mistaken, or
else T am. The clause just read is at the top of page 8. -

Mr. FOSS, Well, that is the clause. It read * Maintenance
of naval colliers ” before,

Myr. PERKINS, Well, it now provides for the subsistence of
civilian officers.

Mr. FOSS, Well, it did before.
year and for a number of years.

Mr. PERKINS. Then this provision is not a new provision?

Mr. FOSS. No; only under this language they include a
couple of provision ships and ammunition ships which were not
included in the former law.

Mr. PERKINS. What does this cover, the expenses of men
not in the Navy at all, in the State naval reserves?

Mr. FOSS. No; this provides for civilian ecrews to colliers
and ammunition ships and provision ships. It is cheaper to
run them with civilian erews than it is with officers and men of
the Navy.

Mr. PERKINS.
man.

The Clerk read as follows:

Naval training station, Great Lakes: Maintenance of naval training
station: Labor and material ; general care, repairs, and improvements
of grounds, buildings, and plers; street-car fare; purchase and main-
tenance of live stock, and attendance on same; wagons, carts, imple-
ments, and tools, and repairs to same; fire extinguishers; heating,
lighting, and furniture; stationery, books, and periodicals; lce and
washing ; expressage ; packin§ boxes and materials; postage, telegraph-
ing, and telephoning ; and all other contingent expenses, $20,000,

Mr. CRUMPACKER. Mr. Chairman, I move to strike out the
last word with a view of getting some information with rela-
tion to the naval training station on the Great Lakes. I am a
friend of that improvement, but I have been impressed with the
notion that a great deal of money is being expended there, possi-
bly more than the training station really requires. I would like
to know how much has been appropriated heretofore for the
establishment of the station, if the gentleman, the chairman of
the committee, has it in mind.

Mr. FOSS. Last year we appropriated $750,000, and at the
time when the board was appointed we appropriated $250,000.

Mr. CRUMPACKER. That makes a million heretofore, and
this bill carries altogether how much?

Mr. FOSS. This bill carries $700,000.

Mr. CRUMPACKER. So it will ageregate $1,700,000, and
then plans have been adopted for the construction of buildings
amounting to how much?

AMr. FOSS. A provision was put in the appropriation bill
last year, which was passed, to the effect that the buildings shall
cost not to exceed $2,000,000.

Mr. CRUMPACKER. Not to exceed $2,000,000?

Mr, FOSS., Yes.

Mr. CRUMPACKER.
of $150,000 for a hospital.

Mr. FOSS. No; not in this bill.

Mr. CRUMPACKER. Not in this bill?

Mr. FOSS, No.

Mr. CRUMPACKER. I was mistaken. I thought there was
an appropriation in this bill of $150,000 for a hospital. Well,
does the gentleman expect that the $1,700,000 which has been
appropriated, which this bill earries, with the additional $300,-
000, making $2,000,000, will complete the work there?

AMr. FOSS. The provision was that the buildings should cost
not to exceed $2,000,000. Of course, in addition to that there
are matters outside, such as walks, filling of ravines, and the
dredging of the basin. :

Mr. CRUMPACKER. Has any money been expended for the
construction of a harbor there?

Mr. FOSS. The contract has been entered into, and the work
is now going on for the dredging of the basin, which will cost,
I believe, $24,000.

Mr. CRUMPACEKER. Has the gentleman any idea about
the aggregate cost of that station—what it will cost when it is
completed? .

Mr. FOSS. I will say to the gentleman that under.the pro-
vision of Congress last year, fixing the buildings at $2,000,000,
that, of course, the bids have not been let, and the plans and

That was the law of last

I withdraw the point of order, Mr. Chair-

I notice an appropriation in this bill
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specifications as to both of these have not yet been fully ap-
proved, and we do not know how much it is going to cost. But
1 should think the buildings could be built within the authoriza-
tion of Congress of last year, namely, $2,000,000.

Mr. CRUMPACKER. Will a million dollars in addition do
the balance of the work?

Mr. FOSS. I should think so and I should hope so.

Mr. CRUMPACKER. I ask these questions not for the pur-
pose of criticising, but for information.

Mr. FOSS. I am very glad the gentleman does.

Mr. CRUMPACKER. It has been intimated to me that the
plan upon which the naval station there has been started if
carried out would cost six or eight or ten millions of dollars.

Mr. FOSS. Ob, . .

Mr. CRUMPACKER. And I wanted to be informed in rela-
tion to it.

Mr. FOSS. I will say to the gentleman that that is entirely
erroneous, I think our naval fraining station down at New-
port, which is the best one we have, has probably cost in the
neighborhood of two millions to two millions and a half, and [
do not anticipate that this naval station will cost very much
more than that. Of course, there is this thing to be taken into
consideration. The cost of labor is high, and the cost of material
at the present time is also high. and it may be that the naval
tyaining station will cost more than two millions and a half of
Gollars, but I would say that the man who has charge of if,
Captain Ross, of the Navy, and who has had a great deal of
experience in connection with publie works of this kind in the
Navy Department, is doing everything in his power to hold this
down to a reasonable and economical basis.

Mr. CRUMPACKER. I want to repeat that I very much fa-
vor the improvement, but I wanted to know, so that I might
be able to give information if any request should be made re-
specting the amount of money that is being expended there and
what will probably be required to complete the station. Mr.
Chairman, I withdraw the pro forma amendment.

Mr. COOPER of Wisconsin. Will the chairman of the Naval
Committee answer one question?

Mr. FOSS. 1 will be pleased to.

Mr. COOPER of Wisconsin. How much of harbor facilities
can be secured there for $24,0007

Mr. FOSS. I understand all that is necessary for small boats,
which are the only boats used in the training of men.

Mr. COOPER of Wisconsin. YWhat does the gentleman mean
by small boats? Ilow large are they?

Mr, FOSS. I do not know the exact size, but they are row-
boats, lifeboats——

Mr. COOPER of Wisconsin. Rowboats?

Mr. FOSS, Yes: and lifeboats.

Mr. COOPER of Wiscongin. Thosge are rowboats.

Mr. FOSS. Yes; but they aré larger than the ordinary row-
boats.

Mr. COOPER of Wisconsin. That $24,000 will not build any-
“thing of a harbor there and will not build any docks or any
piers. The reason I asked this question, I will say to the gen-
tleman, is this: The original law providing for the establish-
ment of this station required that there should be estimates
submitted by the board which reported in favor of the site, and
that the President should confirm the report, and that report,
of course, was to include these estimates. No estimates were
made at that time and there were not for a long time after Lake
Bluff was selected.

Now, I will ask the gentleman if there ever has been any esti-
mates submitted as to the probable cost of a harbor at Lake
Bluff site; and if so, what that harbor is to cost or what the
estimate is?

Mr. FOSS. The only estimates which have been finished, so
far as I am aware, were those submitted by the board at the
time it made its report to the President.

Mr. COOPER of Wisconsin. I will say there is nothing in
those estimates at all that I have ever seen, and I sent for the
copy. There was no estimate made that I ever saw at that
time. At least I asked for one, and could not find it, as to the
cost of the harbor.

Mr. FOSS. They were made at that time with regard to
other harbors along the Great Lakes, and particularly, as I re-
call it, in regard fo Muskegon.

I stated a moment ago, as I recall it, that the contract for
dredging the basin was $24,000, but I find by looking it up in
a memorandum that the contract was a double contract, for
filling the ravines and dredging the basin, $38,400, comprising
two purposes instead of one.

The Clerk read as follows :

Naval Home, Philadelphia, Pa.: One superintendent of grounds, at
$710; ono steward, at $720; one matron, at $420: one beneficiaries’

attendant, at $240; one chief cook, at $480: one assistant cook, at
$360: one nssistant cook, at $240; one chief laundress, at $192; five
laundresses, at $168 each ; four scrubbers, at $168 each ; one head wait-
ress, at $192; eight waltresses, at $168 each; one kitchen servant, at
§$240; elght laborers, at $240 each; one stable keeper and driver, at
8360 ; one master at arms, at $480; two house corporals, at $300 each ;
one harber, at $360; one carpenter, at $845; one painter, at $§845: one
engineer for elevator and machinery, $600; three laborers, at $360 each ;
three laborers, at $300 each ; total for employees, $14,110. Miscellaneous :
Water rent and lighting, $2,100; cemetery, burial expenses, and head-
stones, $800; improvement of unds, $780; repairs to buildings,
boilers, furnaces, and furniture, $6,748; music in (rﬁu 1, $600; trans-

rtation of indigent and destitute beneficiaries to the Naval Home,

100 ; support of beneficiaries, $47,905 ; total miscellaneous, $59,033.

Mr. FITZGERALD. Mr. Chairman, I reserve the point of
order on the item on page 10, line 21, “ one steward, at $720.”

The CHAIRMAN. What is the point of order?

Mr. FITZGERALD. It is not authorized by law.

The CHAIRMAN. The Chair will hear the gentleman from
Illinois on the point of order.

- Mr. FOSS. I will say that it has been provided for hereto-
ore. .

Mr. FITZGERALD. It has been provided for at less compen-
sation.

Mr. FOSS. At less compensation.

Mr. FITZGERALD. This is an increase of compensation,
obnoxious to the rules, and is new legislation. I will reserve
the point of order, if the gentleman thinks he can give a satis-
factory explanation of it ;

Mr. BUTLER of Pennsylvania. Mr. Chairman, if my friend
will give me his attention I will state to him that these estimates
are sent in by the old sailors, and this money does not come from
the United States Government, but comes from a fund that has
been accumulated from the earnings of the sailors. It is their
own fund; and I suggest to him that he will agree with us that
what these old sailors feel that they ought to have provided
for them we should give to them if it is to come out of their
own: fund. y

Mr. FITZGERALD. The gentleman is mistaken. This ap-
propriation is paid out of the Treasury of the United Stafes.

Mr. WILLTAM W. KITCHIN. If the gentleman will look on
page 12, at lines 21 and 22, where the whole business is snm-
marized, he will find that it states “which sum shall be paid
out of the income from the naval pension fund.” As I under-
stand this, it is a fund that belongs to the Navy. The Govern-
ment has it in trust, and it is a fund over which I understand
they have had the control

Mr. FITZGERALD. Why is this put in?

Mr. BUTLER of Pennsylvania. Mr. Chairman, the gentleman
asks why it is put in. I have already endeavored to explain
the reason, It is at the request of the sailors themselves. This
fund is provided by themselves out of their earnings. The
Government is the trustee, and they send in an estimate desig-
nating what they would like to have and the purposes for
which they propose to use it, and we have always followed the
suggestion and made the appropriation accordingly.

Mr. FITZGERALD. The gentleman does not pretend to state
to the committee that this has been done on the recommendation
of the inmates of the Home?

Mr. BUTLER of Pennsylvania. Made to the Bureau of Navi-
gation.

Mr. FITZGERALD. ' Not by the inmates here.

Mr. BUTLER of Pennsylvania. Made by the old sailors.

Mr. FITZGERALD. Not at all. It is made by the man des-
ignated as the head of the Home.

Mr. BUTLER of Pennsylvania. But the suggestion came
from the sailorman, and the Naval Affairs Committee inserted it.

Mr. FITZGERALD. Knowing the utter incapacity of the
inmates of this Home to determine this question, if it is based
upon their recommendation I insist upon the point of order.

Mr. MANN. What is the reason for making the increase?

Mr. BUTLER of Pennsylvania. I will be very glad to answer
my friend. :

Mr. MANN. The gentleman from New York will understand
that it is necessary to have a good steward. Whether they
could obtain one for $480 I do not know. But a good steward
will save a great deal more than the difference between the
salary of a good steward and a bad steward, as the gentleman
will readily know. The steward is the man who 'makes the
purchases of supplies.

Mr. BUTLER of Pennsylvania. Yes, he is; and it is recom-
mended by the Department that they should have this officer.

Mr. MANN. What is the necessity for the increase? I can
readily see that where stewards are in demand it may not be
possible to obtain or retain the services of a good steward at
$480 a year, which is only $40 a month.

Mr. BUTLER of Pennsylvania. Well, it is in this report.

Mr. Chairman, here is the statement that is furnished by the




2784

CONGRESSIONAL RECORD—HOUSE.

FEBRUARY 12,

Navy Department, upon which the item was inserted as the
committee was adviged on the hearings referred to.

The regulations of the Naval ITome provide that in consideration of
the faithful performance of such duties in and about the IHome as may
be directed by the governor or commanding officer each beneflciary
shall receive $2 per month. This was afterwards increased to $3, and
wis paid up to March 1, 1906. Upon the questicn of the establishment
of the rate of writer at the Home, at a compensation of $10 per month,
the Comptreller ef the Treasury readered a decision, under date of
March 22, 1606, to the effect that as the appropriation for the support
of the Home provides specifically for forty-nine employees. other per-
sonal services than those authorized by the aet are prohibited by sec-
tion 8670 of the Revised Statutes. This was considered to also cover
the cases of beneficiaries who had been receiving a compensation of §3
per month for extra services performed, and consequently payment of
this sum was stopped. To reimburse these beneficiaries for*extra serv-
fces rendered at the Home from March 1, 1906, to June 30, 1906, and
also to pay certain workmen for services rendered to the Home during
the second half of March, 1908, the present estimate is submitted.

Mr. MANN. Well, I do not understand who is the beneficiary.
I suggest to the gentleman from New York that it is quite prob-
able that they ecan not obtain and retain the services of a good
steward at present for $40 a moenth.

Mr. FITZGERALD. Mr, Chairman, the suggestions of the
gentleman from Illinois usually carry great weight, but I have
gone through the hearings of the Committee on Naval Affairs,
and the only thing that is said in there is that on page 21 of the
hearings the chairman says:

I see here a provision for laborers and cooks, and so forth. You have
geparated it. 'There are a number of increases here.

Admiral Coxverse. There is an increase in the pay of the stewards,
the cooks, and two sssistant cooks.

There is not a single word of explanation for any one of the
increases. This naval pension fund is created, first, from cer-
tain prize moneys which were turned in for the support of
naval hospitals many years ago. Now every officer and enlisted
man in the Navy and in the Marine Corps has 20 cents a month
deducted from his pay, which goes into this fund.

If Congress is charged with the duty of supervising the ex-
penditures from this fund, it should do so upon proper informa-
tion and in an intelligent manner. I repeat that there is not a
word in the hearings upon which the gentleman from Pennsyl-
vania can base his statement that these increases are at the
request of the inmates of the Home, who, as a matter of fact,
are less entitled to make recommendaticns than anybody else,
because they are enjoying the results of deductions made from
all the men in the service; and merely because a recommenda-
tion is made is not, in my judgment, sufficient reason for the
appropriation.

Mr. MANN. If the gentleman will permit me, I have not
gone through the hearings upon this question, but I do not
think the gentleman needs to go through the hearings to deter-
mine what I think is perfectly evident to the gentleman from
New York, as it is perfectly evident to me, that it is to the
interest of the Government at this point to have a good steward.
It is perfectly apparent to the gentleman from New York, I
believe, that to-day you can not obtain and retain the services
of a good steward at $480 a year.

Mr. FITZGERALD. If that were in the city in which the
gentleman lives or the city in which I live that probably would
be truoe, but I am not so sure about it in the city of Philadel-

hia.
X Mr. MANN. My experience in the city of Philadelphia is
that they know a good steward when they get one, and I think
the good steward there knows how to perform properly, and 1
should question whether it would not require more pay to re-
tain a good steward in Philadelphia than in any other city.

Mr. FITZGERALD. The gentleman from Pennsylvania prob-
ably is familiar with this, and while it does not appear in the
hearings I desire to inquire whether he has made any investiga-
tion of this matter and knows whether it is necessary to have
this increase in order to retain a competent man?

Mr. BUTLER of Pennsylvania. I understand it will be im-
possible to continue the services of this steward unless his
galary is raised. I further understand—and T do not think
my friend will ask me the source of my information, but it is
good—the services of this steward have been perfectly satis-
factory, and that the authorities are especially desirous that
they may be continued. I hope, in view of that statement

Mr. FITZGERALD. How many men are in this Home?

Mr. BUTLER of Pennsylvania. I very much wish I could
answer my friend, for I should like to know myself. If the
gentleman will restrain his desire for information until to-
morrow morning, I will learn the number and tell him. I do
not know how many.

Mr. FITZGERALD. If the gentleman feels that the conduct
of the Home will be interfered with,” I will not press the point
of order.

Mr. BUTLER of Pennsylvania. It is for the good of the

service and for the good of the Home, and I ask my friend to
withdraw his point of order.

Mr. FITZGERALD. At the suggestion of the gentleman, I
withdraw the point of order.

The CHAIRMAN. The gentleman from New York with-
draws the point of order, and the Clerk will read.

The Clerk read as follows:

One secretary, $£1.600; one master mechanie, at $2.28 per diem,
$1,026.64 ; one store laborer, $480.

Mr. MANN. Mr. Chairman, I reserve the point of order on
that paragraph. I want to know what the reasons are.

The CHAIRMAN. The gentleman from Illinois reserves the
point of order against lines 3 to 6, inclusive, on page 12. Does
the gentleman from Illinois [Mr. Foss] desire to discuss the
paragraph on its merits?

Mr. MANN. It is a new provision in the bill.

Mr. I'OSS. So far as the first part is concerned

Mr., MANN. What is the necessity of a secretary at $1,600?

Mr. FOSS. These are new provisions in the bill, recom-
mended by the head of the Naval Home, at Philadelphia, and
also by the Secretary of the Navy.

In regard to the master mechanie and the storekeeper, Ad-
miral Converse asked for the increase on account of the in-
creased labors at the Home. I want to say that this Home is
taken care of by the interest on the naval pension fund, which
amounts to about $14,000,000, and that we have usually taken
the recommendations of the officers in charge there with regard
to these increases. Heretofore there have been comparatively
few increases in the wages of the people employed in this Iome,
but we felt that this year there was more necessity for it. In
regard to the allowance of pay for the beneficiaries from March
1 to June 30, 1906, that was due fo the decision of the Comp-
troller of the Treasury, who in a ruling decided that these
amounts which heretofore had been paid for extra duties to
these beneficiaries should not be allowed.

Upon this matter Admiral Converse stated in the hearings as
follows :

The regulations of the Naval Home provide that in consideration of
the faithful performance of such dutles In and about the Home as
may be directed by the governor or commanding officer each benefi-
ciary shall receive $2 per month. This was afterwards increased to
£3, and was paild up to March 1, 1906. Upon the question of the
establishment of the rate of writer at the Home at a_compensation of
£10. per month the Comptroller of the Treasury rendered a .decision,
under date of March 22, 1906, to the effect that as the agproprlatlon
for the support of the Home provides specifically for 4% em|];loyees
‘pther persoral services than those authorized Ly the act are prohibited
by section 3679 of the Revised Statutes. This was considered to also
cover the cases of beneficiaries who had been receiving a coinpensation
of £3 per month for extra services performed, and conseguently pay-
ment of this sum was stopped. To reimburse these beneficiarvies for
extra services rendered at the Home from March 1, 1006, to June 30,
10006, and also to pay certain workmen for services rendered to the
Home during the second half of March, 1800, the present estimate is
submitted.

That is what Admiral Converse said upon this subject. It
was in view of this decision of the Comptroller, and his decisima
was to the effect that because we only provided for 49 employ-
ees, therefore we could not go outside and pay for the extra
services performed by these beneficiaries. That held up the
amount which they were entitled to under the regulations of
the Home.

Mr. MANN. May I ask the gentleman if the decision of the
Comptroller was rendered since the last appropriation act pro-
viding that they should be authorized to obtain additional sery-
ice through the use of the beneficiaries? That was in the last
act, Was not the decision of the Comptroller rendered after
this provision was put into the law?

Mr. FOSS. The decision of the Comptroller was rendered
March 22, 1906, a little less than a year ago. 5

Mr. MANN. That was before the present law was in effect.
Then the gentleman last year, in view of that decision, put in
the provision for the performance of additional services in and
about the Home, and that the Secretary of the Navy was author-
ized to employ the beneficiaries and pay them out of the fund?

Mr. FOSS. Yes.

Mr. MANN. That being ihe case, the Secretary of the Navy
being authorized to employ the beneficiaries in the Home and
give them some employment, what is the reason for employing
additional employees outside of the Home entirely; why not
give these men a chance to earn a little extra money?

Mr. F'OSS. These people are old, and there is only a cer-
tain amount of work they can do around the Home. That will
take up their minds and attention and give them these little
amounts, say two or three dollars a month, so that they will
feel that they are doing something.

Mr. MANN. I am in favor of that; but the point T am mak-
ing is, Why do you want to cut them off and employ somebcdy

-else when they can do it just as well?
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Mr. FOSS. We are not cutting them off, but we are provid-
ing for men to do the heavy work, and in that respect we are
making provision for master mechanics.

The CHAIRMAN. The point of order is sustained.

The Clerk read as follows: -

To ﬁy heneficiaries for extra duties \;:erformed by them at the Home
from rch 1 to June 30, 1906, in established ratings, $1,205.66.

Mr. FITZGERALD. Mr. Chairman, I make a point of order
as to that, that it is a deficiency and should be carried in the

. proper bill.

The CHAIRMAN. The point of order is sustained.

The Clerk read as follows:

To pay the following-named men for services rendered to the Home
during the second half of March, 1906 : John 1. Foley. mechanie, four-
teen days. at §4 per diem, $56; Joseph 8. Trainer, carpenter, fourteen
days, at $2.80 per day, $39.20; Alonzo Hersh, plasterer, five days, at
$2.80 per diem, $14; Frank W. Mohler, store laborer, one-half month,
at $40 per month, $520.

Mr. FITZGERALD. Mr. Chairman, I make the same point of
order against that paragraph.

The CHATRMAN. The point of order is sustained.

The Clerk read as follows:

In all, for Naval Home, £78,124.50, which sum shall be paid out of
the income from the naval pension fund: Provided, That for the per-
formance of such additional services in and about the Naval Home as
may be necessary, the Secretary of the Navy Is authorized to employ,
on the recommendation of the governor, beneficlaries in said Home,
whose compensation shall be fixed by the Secretary and paid from the
appropriation for the support of the Home.

The CHAIRMAN. If there be no objection, the Clerk will be
authorized to make the change in the total made necessary by
striking out certain provisions on points of order.

There was no objection.

The Clerk read as follows:

Ammunition and other supplies for new ships, $750,000.

Mr. FOSS. Mr. Chairman, I offer the following amendment,
which I send to the desk and ask to have read:

The Clerk read as follows:

On page 13, line 22, after the word “ dollars,” Insert the following:

“ Provided, That immediately after the passage of this act all ammu-
nition and other supplies already on hand under appropriation ‘ Increase
of the Navy, armor and armament,’ shall thereby be transferred to the
appropriation ‘ Ordnance and ordnance stores,” the same as If pur-
c.ga under that appropriation, and that this ehange of title shall

be effected without a charge against the appropriation ' Ordnance and
ordnance stores.”

“ Provided further, That after the passage of this act all ammuni-
tion and other supplies now econtracted for under the appropriation
‘ Increase of the Navy, armor and armament,” shall be transferred to
the appropriation ‘Ordnance and ordnance stores’ immediately after
such ammunition and other supplies have been delivered and paid for;
that this change of title shall be effected withont a charge against the
appropriation * Ordnance and ordnance stores.” ™

Mr. FITZGERALD. Mr. Chairman, I reserve the point of
order on the amendment.

Mr. FOSS. Mr. Chairman, the explanation is very simple.
This appropriation has been carried heretofore—" Increase of
the Navy "—over at the rear end of the bill, but now the Sec-
retary of the Navy desires to put it here under the Bureau of
Ordnance, and it is simply changing it from one part of the
bill to another.

Mr, BUTLER of Pennsylvania.
vision of law?

Mr. FOSS. It is a mere matter of bookkeeping, and I may
say works'to a more business-like management of the Bureau
of Ordnance.

Mr. FITZGERALD. Mr. Chairman, let me call the atten-
tion of the gentleman from Illineis [Mr. Foss] to this fact.
Appropriations made under the part of the bill entitled * In-
crease of the Navy,” if I am correctly informed, are available
until expended. Appropriations made under this part of the
bill are only available for two years. If the unexpended bal-
ances of the appropriations that have been heretofore made
under the provision * Increase of the Navy” in former years
are turned over in this way, it may be that they will thus be
turned back into the Treasury. It would be a very wise thing
for the gentleman from Illinois to know how much money now
available for the purpose would thereby be taken from the
Department. I desire to know whether that question has been
looked into and whether the gentleman is able to state the
amounts unexpended under the former appropriations and what
amounts, if any, would be converted back into the Treasury as
the result of the adoption of this provision.

Mr. FOSS. I will state to the gentleman that I ean not tell
him what amounts are unexpended of this appropriation which
has been made heretofore under the “ Increase of the Navy.” I
have not the figures here.

Mr, FITZGERALD. I ask the gentleman whether that ques-
tion was taken into consideration when the recommendation of
the Secretary was agreed to or whether the Sectretary of the
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Navy took that particular fact into consideration in making
‘this request.

Mr. FORS. Well, T do not know what the Secretary of the
Navy took into consideration, but the main purpose or the reason
which actuated the committee fully as much in recommending
this provision was a reason which was given by the Chief of
the Bureau of Ordnance, Admiral Mason, in which he says:

Under existing conditions, with ammunition and ordnance supplies
carried under the two titles “Armor and armament™ and * Ordnance
and ordnance stores,” this Bureau, being by regulation forbidden to
keep accounts, is absolutely unable to keep a businesslike control and
cognizance of this material under the separate titles. When the ammu-
nition and supplies under both titles are issued to the naval maga-
zines, the Bureau practically loses knowledge of the title under whf:l.\
the material is carried.

And for the reason that it was more businesslike and eco-
nomic we were of the opinion that the recommendation of the
Secretary and also the recommendation of the Chief of the Bu-
reau ought to stand in the bill.

Mr. FITZGERALD. It may be much more businesslike, but
I call the attention of the gentleman to the fact that heretofore
ammunition and other supplies for new ships were purchased
out of the provision “ Increase of the Navy, equipment, armor,
and armament.” :

Mr. FOSS. Yes.

Mr. FITZGERALD. Last year there was appropriated over
$15,000,000 for that purpose. For a number of years—five or
six—past the appropriations have been very large and they have
been based to some extent upon the contracts that have been
made or were in contemplation, and under the law the appro-
priations are available until expended. This particular ap-
propriation will be available for two years only, and by that
time, if it be not expended, it will revert to the Treasury. It is
Jjust possible that under this proposed amendment large balances
that are now to the credit of this fund will, as a matter of fact,
be taken from the available amounts that the Department has
now to meet contract obligations, and as this is the short ses-
sion of Congress it might very seriously embarrass the Depart-
ment in the performance of its work. It seems to me, Mr.
Chairman, that a provision of so much importance should not
be offered to the House in this way at this time. T will insist
upon the point of order.

Mr. FOSS. Mr. Chairman, I do not think the Secretary of
the Navy would have recommended this if he thought it was in
any way going to embarrass him. :

Mr. FITZGERALD. It is just possible he did not know any-
thing about it.

Mr. FOSS. Then I think if the gentleman from New York
will enly call the attention of the Secretary to this important
matter that it will probably relieve him of any embarrassment
which might be occasioned.

Mr. FITZGERALD. I prefer to avoid the embarrassment by
exercising a right I have rather than to rely upon some right I
have not.

Mr. FOSS. I appreciate the gentleman’s zeal in pointing this
out. Now, so far as the point of order is concerned, Mr. Chair-
man, I do not think it is subject to the point of order. It has
been held it is in order to authorize a new ship upon the naval
appropriation bill, and it is certainly in order to authorize any
part or portion of a new ship. This is for the ammunition and
other supplies of new ships, $£750,000. I understand the gen-
tleman makes his point of order to that provision.

Mr. FITZGERALD. No; I do not.

Mr. FOSS. Or to the amendment.

The CHAIRMAN. The Chair is ready to rule.

Mr. FOSS. 1 have nothing further to say.

The CHAIRMAN. It seems to the Chair, if the Secretary has
not authority to make the transfer as recommended by him, if
it is necessary that Congressional action be taken in order to
authorize such transfer, why the provision is legislation and
subject to the rules.

Mr. FOSS. Mr. Chairman, upon that point I think I ean
show to the Chair that the Secretary of the Navy has the au-
thority to put the business——

The CHAIRMAN. The Chair suggests, then, what is the ne-
cessity of the legislation? - ;

Mr. FOSS. There is no necessity, only simply that it should
be in proper form in the bill.

Mr. FITZGERALD. But, Mr. Chairman, this attempts to
transfer appropriations heretofore made from one account to
another, and the Secretary of the Navy has no power to make
any such transfer.

Mr. FOSS. So far as this appropriation is eoneerned, whether
the appropriation is made here on page 17 or whether it is made
u;x?gr ‘“ Increase of the Navy,” the same bureau has jurisdiction
o
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Mr. FITZGERALD. I have not made the point of order
against the language in the bill.

Mr. FOSS, But if the Chair will reserve his decision until
to-morrow, I think I can show the Secretary has jurisdiction of
this matter.

The CITAIRMAN. TUpon the statement of the chairman of
the committee that he believes he can produce authority to the
Chair for this provision, the Chair will ask the unanimous con-
sent of the committee to pass this matter over without preju-
dice until to-morrow. Is there objection? [After a pause.]
None is heard, and that course will be followed.

The Clerk read as follows:

For completing the work of modifying 4-inch .40-caliber mounts, and

providing new sights; and for modtfylgg G-inch .40-callber mounts,
and providing new gights for same, $100,000.

Mr, FITZGERALD. Alr. Chairman, I move to strike out the
Iast word. I desire to inquire why this particular item is
placed in the bill? i

Mr. FFOSS. To what item does the gentleman refer?

The CHAIRMAN. Lines 15 to 18, inclusive, page 14.

Mr. FOSS. Well, I can refer him to the hearings, on page
49, before the committee——

Mr. FITZGERALD. That is what I desired to ascertain about.

Mr. FOSS. And also to the report of the chief, on page 5.

Mr. FITZGERALD. Heretofore this work has been done out
of other appropriations.

Mr. FOSS. Whatever has been done has been done under the
general work of the appropriation for the Bureau of Ordnance
and Ordnance Stores.

Alr. FITZGERALD. Why is this item segregated, and has it
resulted in any decrease of the appropriation available for any
other purpose? ;

Mr. FOSS. Well, the estimates were made upon the basis of
two items, and what would otherwise have been placed under
the general appropriation for ordnance and ordnance stores has
been taken out of that and put in a separate paragraph.

Mr. FITZGERALD. Does the gentleman know how much
has been already expended for that purpose?

Mr. FOSS, No; but very little if anything has been expended,
but from time to time there have been modifications of these
new sights and mounts upon our ships, but now they have worn
out and need repair. 1 also state there have been new inven-
tions in these matters during the last two or three years, and
the Chief of the Bureau of Ordnance thinks the time has now
arrived when these modifications should be made and that the
ships should be brought up to date.

Mr. FITZGERALD. There is no guestion as to the propriety,
the advisability, of bringing ships up to date, but the hearings
show that this work has heretofore been done cut of general
appropriations. The experience of the House has been that
_where appropriations are divided and the items segregated in
this way it takes but a very short time very largely to increase
the total appropriation for the same purpose. I took occasion
to point out three or four years ago, where certain paragraphs
in the naval appropriation bill had been divided into independent
paragraphs, that the appropriations increased over 300 per cent
as a result of so dividing them. The recommendation for this
work last year was $320,000. The hearings show the estimates
made this year would complete the work. I do not recall
whether the $100,000 is the complete estimate——

Mr. WILLIAM W. KITCHIN. No; it is not.

Mr. BUTLER of Pennsylvania. Two hundred and thirty-five
thousand dollars is asked for.

Mr. FITZGERALD. Which shows that last year the diifer-
ence between $235,000 and $320,000—namely, $95,000—was ex-
pended for this very purpose out of the general appropriation
for the Bureau. The Bureau will obtain practically $100,000,
an amount equal to that expended last year, in addition to the
current appropriation for the Bureau. My opinion is that this
will result, without the Members of the House appreciating it, in
largely increasing the appropriation for this Bureau. It will
come about because these two items will be carried in the bill,
and hereafter it will be very difficult to trace the history of the
appropriation. For that reason I move to strike out that para-
graph of the bill.

Mr. FOSS. Mr. Chairman, I call for a vote.

The CHAIRMAN. The gentleman from New York [Mr. Firz-
GERALD] moves to strike out lines 15 to 18, inclusive, on page 14.
The question is on agreeing to the amendment.

The question was taken, and the amendment was rejected.

The Clerk read as follows:

For fire-control Instrnments for nineteen battle ships and twelve ar-
.mored cruisers; for fire-control instruments for four monitors and

twenty-five cruisers, $300,000.
Mr, FITZGERALD. Mr., Chairman, I move to strike out the
paragraph.

I wish to eall the attention of the committee to

some remarkable statements made fo the Committee on Naval
Affairs. It has been our pride that the American seamen have
been the most expert marksmen in the world. The records that
have been made in target practice both for accuracy of fire and
rapidity of firing have never been equaled in any other Navy
in the world. And yet we find in the hearings before the
Naval Committee that an officer of the Navy states that ex-
perience at target practice indicates that rapid hitting is pos-
sible and * information from abroad indicates that it is neces-
sary.” I suppose that this is the first time, in the history of the
modern navy, at least, and possibly in the history of the navy
before the modern ships, that any naval officer thought it was
necessary to report what had happened abroad in the line of
marksmanship, either as to accuracy or rapidity, in order to set
up a standard for the men of the American Navy. Indeed, the
accuracy of the marksmen of the American Navy has been the
admiration of the navies of the civilized world. I am astonished
that, when other naval authorities are sending here to seek
information, when they are expressing admiration and aston-
ishment at the proficiency of our seamen, some officials should
find it necessary to refer to what has happened abroad as
an indieation of what should be done in this country. I have
no doubt whatever that the seamen and the marksmen on board
of the ships of the American Navy excel in a very great degree
those on board of the ships of any other naval power. And I
trust that whatever may be appropriated for instruments of fire
control, to perfect the accuracy of the shooting of the men on
board our ships, will not be based upon information that has
not been found from our own experiences, without regard to
what has happened in other countries.

Mr. FOSS. Mr. Chairman, I call for a vote.

The CHAIRMAN. The gentleman from New York [Mr. Firz-
GERALD] moves to strike out lines 19, 20, 21, and 22, inclusive,
on page 14. The question is on agreeing to the amendment.

The question was taken; and the amendment was réjected.

The Clerk read as follows:

Reserve ammunition : Toward the aceumulation of a reserve supply
of powder and shell, $2,000,000: Provided, That no part of this appro-
priation shall be expended for the purchase of shells or projectiles ex-
cept for shells or projectlles purchased in accordance with the terms
and conditions of proposals submitted by the Secretary of the Navy to
all of the manufacturers of shells and projectiles and upon bids re-
celved In accordance with the terms and requirements of such pro-
posals.  All shells and projectiles shall conform to the standards pre-
scribed by the Secretary of the Navy.

Mr. PERKINS. Mr. Chairman, I move to strike out the last
word for the purpose of getting information from some member
of the committee. Last year there was an appropriation of
$2,000,000 for reserve of powder and shell and also $750,000
for a reserve of guns. A similar provision is contained in the
bill this year and has, I think, been ecarried in this bill for many
years. I would like to be informed as to what this reserve is.
We have now appropriated millions and millions to accumulate
a reserve. Does the time ever come when the reserve is
completed ?

Mr. FOSS. I want to say to the genfleman from New York
[Mr. PErins] that last year was the first time we made any
appropriation for reserve ammunition.

Mr. PERKINS. That was the first time?

Mr. FOSS. That was the first time; and the recommenda-
tion in the estimate last year was $4,000,000. We cut that down
to $2,000,000, and this year the estimate was four millions and
we cut it down to two millions.

Mr. PERKINS. How large is this reserve to be that is to
be created?

Mr. FOSS.
buy——

Mr. PERKINS. Is it to stop at four millions or will there
be a provision next year for two millions?

Mr. FOSS. No doubt there will be a provision right along, as
we are very much behind in stores of ammunition. Since this
bill has been reported the Department have recommended that
we make the appropriation larger.

Mr. PERKINS. What is done with the powder and shell of
these reserves? It must be taken out, otherwise the reserve
would keep on growing until finally it would amount to twenty
millions. 3

Mr. FOSS. 1t is stored and ready for cases of emergency.

Mr. PERKINS. Where is the $2,000,000 worth of powder and
shell that was purchased last year for the reserve?

Mr. FOSS. That is being manufactured at the present time.
That appropriation did not go into effect until the 1st of July
last.

Mr. BATES. Let me read to the gentleman the testimony of
Admiral Mason on this subject when he was before the com-
mittee. IHe states that the probable expenditure of this appro-
priation will net four millions:

Well, it is suggested that four millions will
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Ly e D Ty | e e P T e L e et e $911, 200
Armor-piercing shells, mostly above 6-inch caliber_________ 2, 600, 000
Powder tanks and cartridge cases (to accumulate 20 per
cent of one reserve) Ll L B e L Pl n 368, 000
e e e e e 70, 000

Mr. PERKINS. What is done with this reserve?

Mr. MADDEN. As a matter of fact, they take the reserve for
target practice.

Mr. BATES. The reserve is procured for actual use:

As stated In last year's estimates, it seems imperative that there
should be acquired at the earliest date practicable a reserve supply of
ammunition sufficient to refill the main battery magazines of the fleet
twice and the secondary battery magazines once. This is because a
modern battle ship at her maximum rate of gun fire will exhaust the
magazines supplying her main battery in about half an hour, and her
secondary battery ammunition will not last much-longer.

Mr. PERKINS. The bill makes an appropriation for the
purchase of a still further amount this year. 3

Mr. BATES. He states that this is required.

Mr. PERKINS. 1 do not care what he states,

Mr. BATES. It answer the question.

Mr. PERKINS. I think not.

Mr. BATES (reading) :

That the accumulation of this reserve should be undertaken at once Is
evidenced by the fact that the manufacture of shell of sofficient merit

to meet the Bureau's requirements has, in many instances, taken from
two to three years.

Mr. PERKINS. What is done with the powder and shell?
Is it used in target practice?

Mr, FOSS. It is stored.

Mr. PERKINS. Besides the $2,000,000 worth of powder that
was purchased last year?

Mr. FOSS. We are going to store it up. We have a place for
reserve supply of powder on every ship, and in addition to that
we have stores and magazines in other parts of the country.

Mr, PERKINS. Then if we are to have $2,000,000 for the in-
crease reserve of powder and shot piled up each year, it will
get to ten or twelve millions.

Mr. FOSS. We have got to have a reserve.

Mr. PERKINS. How big has it got to be?

Mr. FOSS. The estimate last year was that $9,126,000 would
be required in order to have a reserve of ammunition for all
the ships in the Navy, and so this $2,000,000 was appropriated
last year, and we are endeavoring to make the reserve as large
as it should be. There is no question as to the necessity of
making the reserve.

Mr, PERKINS. How is it that we never had a reserve before
in a hundred years of naval history?

Mr, FOSS. I think that the gentleman will find that we have
always had some reserve, and the gentleman will find there has
always been some reserve of powder and shot.

Mr. PERKINS. I thought the gentleman stated that last
year was the first appropriation for such purpose. I am asking
for information.

Mr. FOSS. That was the first specific appropriation carried
in our bill for reserve.

Mr. PERKINS. Then it was the beginning of the reserve.

Mr. FOSS. It was the beginning of the piling up, I may say,
of reserve ammunition for the Navy.

Mr. PERKINS. Then there was no reserve ammunition for
the Navy during the century before?

Mr. FOSS. We appropriated $50,000,000 one day before the
time we entered upon the Spanish war, and a large portion of
that went into reserve, which we had not provided for before.
Now, we propose to go to piling up our reserve, so that in case
of necessity or emergency we will be ready.

Mr. PERKINS, Is it ever used except in case of war?

Mr. FOSS. It might be, and it might not.

Mr. PADGETT. If the gentleman will permit me, I will
answer that inquiry.

Mr. PERKINS. I should be glad to get an answer from
anyone.

Mr. PADGETT. I want to say to the gentleman that I
asked the same question of the Admiral a year ago in the
_committee, and he stated that after we had reached the time
when the first stored would be used the old is replenished from
the current appropriation. The older reserves would be used
in target practice and for current uses; so that there would
not be a continual piling up. The old ammunition would be
used and that would be replenished from the new.

Mr. PERKINS. Let me ask these naval experts another
question. This powder is stored, then, it may be, for a period
of four or five years. Is there any deterioration of powder that
is stored for so long a time as this?

Mr. PADGETT. They stated that there was practically no
deterioration.

Mr. PERKINS.

Practically none, though stored for four or
five years? ;

Mr. PADGETT. I do not know the limit. They stated that
there was practically no deterioration in the powder.

Mr. CRUMPACKER. I should like to get the matter clear in
my head. I understand that before the Congress adopted the
policy of providing for a reserve the only reserve would be a
surplus.

Mr. PADGETT. That had been retained from current ap-
propriations?

Mr. CRUMPACKER.
vided for current use.

Mr. PADGETT. Yes. -

Mr. CRUMPACKER. And now the policy is to provide a re-
serve that is segregated for emergencies and that is to reach a
certain aggregate, and when it does it is to be used?

Mr. PADGETT. Added to, and some used from the later res-
ervations.

Mr. CRUMPACKER. It is a little like the redemption fund
in the Treasury. We used to have none——

Mr. PERKINS. They say that does not work very well in
the Treasury.

Mr. CRUMPACKER. We used to have no specific segregated
redemption fund, but a few years ago we provided one, and the
Navy Department is now arranging to provide for a reserve
store of ammunition. i

Mr. DAWSON. Simply large enough to fill the ships’ maga-
zines once.

Mr. PERKINS. How many million dollars would it take?

Mr. DAWSON. About $9,000,000, for which we already ap-
propriated last year $2,000,000. If we keep appropriating
$£2.000,000 a year, in 1910 we will have this reserve large enough
to fill the magazines of the ships once.

Mr. PERKINS. I withdraw the pro forma amendment.

Mr. FOSS. Mr. Chairman, I wish to strike out in line 5
the words * powder and shell ” and to insert in lieu thereof the
word * ammunition.”

The CHAIRMAN. The gentleman from Illinois offers an
amendment whieh the Clerk will report.

The Clerk read as follows:

In line 5, page 15, strike out the words * powder and shell” and in-
sert the word * ammunition.” ¢

The amendment was agreed to.

The Clerk read as follows:

Reserve torpedoes and appllances: For the purchase or manufacture
ef reserve torpedoes and appliances, $250,000.

Mr. WILLIAM W. KITCHIN. Mr. Chairman, I offer an
amendment.

The Clerk read as follows:

Line 19, ‘jmp:e 15, after the word * dollars,” insert the following:

“Provided, That of this amount not more than $155,000 shall be used
for the construction and equipment of a torpedo factory at the tor-
pedo station at Newport, R. L."

Mr. MANN. I reserve the point of order on the amendment,
I could not hear it read.

The CHAIRMAN. What is the request of the gentleman
from Illinois?

Mr., MANN.
again.

The CHAIRMAN.
ment.

The amendment was again read.

Mr. MANN. Does that read *“ not more than?*

Mr. WILLIAM W. KITCHIN. Yes. Does the gentleman re-
serve a point of order? v

Mr. MANN. I do not think it is subject to a point of order.
It is a limitation on the appropriation.

Mr. WILLIAM W. KITCHIN. Mr. Chairman, I desire to
state that I think this amendment will render the purpose of the
appropriation more certain, and will effect not only what [
think a very proper provision, but also the intention of the De-
partment and of this committee. - I call the attention of the com-
mittee to the following language in the report on this bill on
page H:

An appropriation of $£250,000 is recommended for the purchase and
manufacture of reserve tor})edoes and appliances. The Chief of the
Bureau s of the opinion that he can manufacture 21-inch torpedoes
for $3,500 each, which would be a saving of $1,500 on each torpedo,

and as we require a large number of them, the committee have thought
it would be economy to allow him to make the trial.

These 21-inch torpedoes now cost us $7,100 each. The esti-
mate of the Bureau is that we can make them for $3,500 each,
but to that estimate is to be added the wear and tear of the
plant and also a royalty of perhaps $500 on each torpedo.

But it would appear that by making the torpedoes we can save
from $2,000 to $2,500 on each torpedo. There is caly one con-
cern in the United States that now makes these torpedoes. Its
capacity is 100 torpedoes a year. The Department says that
we need 200 torpedoes a year. In other words, the private con-

From the ammunition that was pro-

I should like to hear the amendment reported

The Clerk will again report the amend-
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cern can only make half of what the Government needs annually.
Then, in view of the fact that we will have this great saving upon
the torpedoes if we make them, and in view of the very strong
recommendations of the Department in favor of the torpedo
factory, it seems to me it is good business and wisdom to author-
ize in direct terms the erection of this factory.

tl Mr. CRUMPACKER. Will the gentleman allow me a ques-

on? -

Mr. WILLIAM W. KITCHIN. Certainly.

Mr. CRUMPACKER. How much would it take to establish
and equip a torpedo factory?

Mr. WILLIAM W. KITCHIN. That question was asked, and
Admiral Mason answered that $155,000 would make it and equip
it. . For that reason the language of the amendment says * for
the erection and eguipment of a torpedo factory.”

Mr. DAWSON. If the gentleman-will allow me, if I under-
stood his amendment, it is to fix the place or location of the
factory ?

Mr. WILLIAM W. KITCHIN. At Newport.

Mr. DAWSON. Does the gentleman think it is wise for us
to fix the place at which the factory is to be erected? Would
it not be better to leave that to the discretion of the officers in
the Navy Department? ;

Mr. WILLIAM W. KITCHIN. I followed the recommenda-
tion of the Navy Department because in their estimate they had
Their
recommendation is to have it at Newport, where they now carry
on the torpedo experiments.

Mr. FITZGERALD. Does the gentleman believe that $250,000
is enough for the item, even without taking some of it for the
purpose of erecting a Government factory?

Mr. WILLIAM W. KITCHIN. I will say to the gentleman
from New York, my idea is that it will take twelve months to
erect the factory, and $£250,000 will be enough to erect a factory
and to supply the money that will be required in that factory for
the next fiscal year. But, if we are going to buy 100 addi-
tional torpedoes in the next fiscal year, then it will take more
than double the appropriation.

Mr. FITZGERALD. It will not be possible to obtain the
100 torpedoes in any one year by purchase?

Mr, WILLIAM W. KITCHIN. That is correct, and before we
can manufacture any at Newport ourselves we must first have a
factory. I think it is safe to authorize the erection of this
plant out of this appropriation. Then, after we have our plant
perfected, hereafter it may be necessary to appropriate $500,000
a year to the plant in order to make the necessary torpedoes.

Mr. BUTLER of Pennsylvania. How about the royalty?

Mr. WILLIAM W. KITCHIN. As to the royalty, I have
alluded to that. Admiral Mason thought $500 on each torpedo a
sufficient royalty.

Mr. MADDEN. Is it proposed that the Government shall

make all of the torpedoes?

. Mr. WILLIAM W. KITCHIN. No; personally, I should favor
that, but the recommendation of the Department is that we be
prepared to make them, and to make one-half of our supply in
that respect, as I understand the testimony.

The CHAIRMAN. The question is on agreeing to the amend-
ment offered hy the gentleman from North Carolina.

The question was taken:; and the amendment was agreed to.

Mr. FITZGERALD. Mr. Chairman, I move to strike out
the words “two hundred and fifty” in line 19 and insert in
place thereof the words * five hundred.”

The CHAIRMAN. The Clerk will report the amendment.

The Clerk read as follows:

In line 19 strike out the words * two hundred and fifty " and insert
the words *‘ five hundred.” i

Mr. FITZGERALD. Mr. Chairman, under the amendment
that has just been adopted $155,000 will be utilized for the

building of a terpedo factory. The Department asked for |

$£500,000 for the purpose of acquiring reserve torpedoes, ILast
year they asked Congress to give $100,000 for that purpose, and
no money was given. In the hearings it was shown that 606
torpedoes are needed to supply the ships now in commission.
The Departient has on hand 570, and the Chief of the Bureau
states that so long as this condition continues the Department
is not prepared for war so far as its ability to supply these
ships with torpedoes is concerned.

I recollect in the last session I called the attention of the
House to the fact that the Depariment had notified the commit-
tee that it did not have sufficient torpedoes to supply one round
for all the vessels in commission.

If we are to maintain our Navy, there is no more important
thing, in my judgment, than to have the ammunition on hand
that would be required in case the vessels were called into serv-

ice. The committee gave $250,000 for the purpose of obtaining
these torpedoes. One hundred and fifty-five thousand dollars of
that is to be utilized in building a factory. It seems to me that
at least more than $100,000 should be available for the purpose
of obtaining torpedoes. The hearings show that they cost, if
obtained by contract, $7,000; that about twenty are lost in each
year in experimenting and practicing with the ships, so that
the $100,000 that will be available to acquire new torpedoes will
not be sufficient even to replace those that are likely to be lost
during the coming year. Whatever desire there may be to econ-
omize, to keep down appropriations, it seems to me that the
Department should have sufficient funds to acquire either by
contract or purchase sufficient torpedoes to at least supply one
round for the ships now in commission. In addition to that, it
is pointed out in the hearings that in the course of a few years
996 will be the number of torpedoes that will be required for
one round for all the ships in commission, and the Department
asks in addition that it have a reserve suflicient to supply an
additional round. It would take a great many years, even util-
izing the one plant that exists and the plant that it is proposed
to erect, to furnish these torpedoes. We should either stop
placing torpedo tubes in the battle ships and building torpedo
boats to utilize torpedoes or else we should at least have on
hand a sufficient number to permit these vessels to be used if,
unfertunately, they should be called into action.

The CHAIRMAN. The question is on agreeing to the amend-
ment offered by the gentleman from New York.

The guestion was taken; and the amendment was rejected.

MESSAGE FROM THE SENATE.

The committee informally rose; and Mr. Perins having
taken the chair as Speaker pro tempore, a message from the
Senate, by Mr. PArKINsoN, its reading clerk, announced that
the Senate had passed with amendments bills of the following
titles; in which the concurrence of the House of Representatives
was requested :

H. R. 23551. An act making appropriation for the support of
the Army for the fiscal year ending June 30, 1908 ; and

H. R.21383. An act providing that terms of the circuit court
of the United States for the western district and of the distriet
court of the United States for the northern division of the west-
ern distriet of the State of Washington be held at Bellingham.

The message also announced that the Senate had insisted upon
its amendments to the bill (I, R. 25242) to authorize additional
aids to navigation in the Light-House Establishment, and for
other purposes, disagreed to by the House of Representatives;
had agreed to the conference asked by the House on the disagree-
ing votes of the two Houses thereon, and had appointed Mr.
ELkins, Mr. PErkINs, and Mr. MArrory as the conferees on the
part of the Senate.

The message also announced that the Senate had insisted upon
its amendments to the bill (H. R. 23821) making appropriations
for fortifications and other works of defense, for the armament
thereof, for the procurement of heavy ordnance for trial and
service, and for other purposes, disagreed to by the House of
Representatives; had agreed to the conference asked by the
House of Representatives on the disagreeing votes of the two
Houses thereon, and had appointed Mr. Perkins, Mr. WARREN,
and Mr. DaxNieL as the conferees on the part of the Senate.

The message also announced that the Senate had passed
without amendment bills of the following titles:

. R. 21204. An act to amend section 4446 of the Revised
Statutes, relating to licensed masters, mates, engineers, and
pilots ;

H. R. 22291. An act to authorize the reappointment of Harry
McL. P. Huse as an officer of the line in the Navy;

I1. R. 83G5. An aet for the relief of C. A. Berry;

H. R. 15242, An act to confirm titles to certain lands in the
State of Louisiana; and

. R. 20169. An act for the relief of Margaret Neutze, of Leon
Springs, Tex.

- The message also announced that the Senate had passed bills
of the following titles; in which the concurrence of the House
of Representatives was requested :

S.8362. An act to authorize the city council of Salt Lake
City, Utah, to construet and maintain a boulevard through the
military reservation of Fort Douglas, Utah; and ]

S, 8274, An act to amend an act to authorize the eonstruction
of two bridges across the Cumberland River at. or near Nash-
ville, Tenn.

NAVAL APPROPRIATION BILL.

The committee resumed its session.

The Clerk read as follows:

Torpedo station, Newport, R. 1.: For labor, material, freight and ex-
press charges; general care of and repairs to grounds, buildings, and
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wharves ; boats, Instruction, instruments, tools, furniture, experiments,
ggg Iﬁeml torpedo outfits, and new smokestack and flues for bollers,

[R19 =

Mr. PARKER. Mr. Chairman, I move to strike out the last
word, and I ask unanimous consent to extend my remarks not
to exceed fifteen minutes.

The CHAIRMAN. The gentleman from New Jersey asks
unanimous consent to speak for fifteen minutes, Is there ob-
jection? '

There was no objection.

Mr. PARKER. Mr. Chairman, my remarks to-day will be a
comparison of the Army and the Navy with reference to pay,
promotion, retirement, and command. It is a subject large
enough for days of speech. I want to put before the House in
a few words, without referring more than need be to figures, the
conditions which attend two of the most honorable professions
that exist—professions in which officer and man devote their
lives—yes, themselves in life or death—to the service and com-
mand of their country.

PAY OF ENLISTED MEN AND NONCOMMISSIONED OFFICERS.

Mr. Chairman, we learn much from the estimates. The esti-
mates of the Navy (p. 493) are for 37,500 petty officers, seamen,
mnd other enlisted men. The appropriation asked for them Is

$13,500,000. It will be understood that I speak in round num-
bers. The appropriations asked for the Army on pages 169

and 170 of the estimates were for about 59,500 men, and the
appropriations asked for them were $12,556,000. Thus, for
over 59,000 men less is asked than for 37,500. The average for
the Army which was asked for all noncommissioned officers
and men is $212.50 a year, and the average for the Navy which
is asked is $3060 a year. Again, in the number of the Army
already given are included all noncommissioned officers, ser-
geants, corporals, electricians, and pharmacists. The Navy ap-
propriation referred to does not include what are called ** war-
rant officers,” allowed by statute, though it does include petty
officers. These petty officers are paid as fixed by the Presi-
dent’'s order, and instead of the pitiful sum of $30 or $34 a
month that we pay our sergeants with the exception of a few
electricians who get $6G0 or $70 a month, naval petty cofficers are
paid as high as $85 a month on the President’s order.

But besides those petty officers there are what are known as
“ warrant officers,” in number- 819, with a pay running from
8900 to $1,950, compriging boatswains, carpenters, sailmakers,
machinists, pharmacists, and mates, with an average pay of
$1,239.36, making altogether for warrant noncommissioned offi-
cers, petty officers, and enlisted men, 38319 in number, $14,500,-
000 and odd, or an average pay of $378.58, which is 80 per cent
more than the average pay of the Army. Do not think that I
complain of the ineqguality, Mr. Chairman. But in these days of
varied pursuits skill is needed in artillerymen, electricians,
photographers, and machinists, Skilled farriers, saddlers, ete.,
are needed in the cavalry. In the Engineering Corps, and
all through the Army, we need skilled men with training,
and the United States must pay them if we expect to have them
and keep them. I wish that we could have the same rule in the
Army that exists in the Navy, and that the settlement of the
pay could belong to the Executive, so that instead of appropriat-
ing as we do for every sergeant and corporal we could appro-
priate for the pay of the Army and leave the President to order
what rates should be paid as a practical matter of necessity
that changes from day to day.

The following and all other extensions of my remarks are in
small print, so as not to break the current of what I said.

NOTE ON_NONCOMMISSIONED OFFICERS AND EXLISTED MEXN.

The conditions of the service of enlisted men and warrant and mtt{
officers are very different in the Army and Navy. The number of such
in the Army are as follows:

Noneommissioned officers and men. Number. Pay.

R o A S e L S e e a s e ! 52,578 ($10, 624, 442,25
E%ineers .............. 3 282 , 604, 00
Ordnance Department. ... ....ooioiiiiiiaainiens 700 20, 572,00
Quarter ter's and Snbsistence Department. 4 96, (00, 00
Electricians, Artillery Corps 125 69, 300, 00
Signal Corps............ 1,212 372,448, 00
Hospital Corps. ........ 3,155 870, 360. 00

o e S e TR e e e R A | 50,452 | 12,556,126.25

This is an average pay for each enlisted man of $212.83.

The warrant officers of the Navy (see pp. G14-0G15) are as follows:
4 chief boatswalns (ensigns after twenty years), at $1,960:; 3 chief
boatswalns (fourth five years), at $1,820: 20 chief boarswains (third
five years), at $£1,680; 2 chief boatswains (third five years) (beyvond
seas), at $1,748; 37 chief boatswalns (second five years), at $1,540: 2
chief Dboatswaing (second five years) (beyond seas), at $1,604: 59
boatswains (second three years), at $1,300; boatswains (first three

ars), at $1,200; 5 chief gunners te'nsig'ns after twenty years), at
ﬁ,neo; (] ciniet g!':umer'l (fourth five years), at $1,820; 1T chief pzun-

ners (third five years), at $1,680; 48 chief gunners (second five Eeurs),
$1,540; 1 chief %mmer (second five &)ears& (beyond seas), $1,604; 35
gunners (second three years), at $1,300; 56 gunners (first three eaArs),
at $1,200; 10 chief carpenters (ensigns after twenty years), at $1,960;
2 chief carpenters (fourth five years), at $1,820; 21 chief carpenters
(third five years), at $1,680; 28 chief carpenters (second five vears),
at $1,540; 1 chief carpenter (second five years) (beyond seas), $1,694;
39 carpenters (second three years), at §1, 3 80 carpenters (first
ihree yeam%. at $1,200; G chief sailmakers (ensigns after twenty
years), at $1,960; 116 warrant machinists (third three years), a

,400; 52 warrant machinists (second three years), at {1,300: 8
warrant machinists (first three years), at $1,200; 17 pharmacists
(fourth three years), at $1,600; 4 pharmacists (third three years).
at $1,400; 4 pharmacists (second ree years), at $1,300, and 66
mates (appointed since August 1, 1894), at $900.

The pay of petty officers and seamen is shown on page 575 of Pulsi-
fer's Navy Year Book (8. Doe. 140, 59th Cong., 2d sess.), which is a
perfect mine of information, as follows :

Chief petty officers, $50 to $85. ; :

Petty officers, first class, $36 to $70; second class, $35 to $45; third
class, $30 to $35.

Seamen, first class, $24 to $28 ; second class, $19 to $33; third class,

$16 to $24.
Commissary branch, $10 to $80; mess men branch, $16 to $05; en-
listed men of the Marine Corps, $13 to $44.

The above rates of pay are affected by the following provisions :

Allowance of 75 cents per month for each good-conduct medal, pin
or bar; allowance of §5 per month for duty on submarine vessels o
the Navy; allowance of $p§ per month for crew mess men; allowance
of 33 cents per day for seamen and ordinary seamen doing duty as
firemen or coal passers; allowance of from $1 to $3 per montl for
men doing duty as signalmen; allowance of from $2 to $10 per month
for men doing duty as gun pointers.

The above are the most Important variations of Pay allowed by law.
A few are not given, because of the small number of men affected.

_By a more recent Executive order the pay of each rating Is increased
$£5 n mouth during the second period of service, and $3 per month
during every subsequent period of service. The pay of noncommis-
sioned officers of the Army is shown on pages 169, etc., of the estimates.
Sergeant-majors get $408; first sergeants, $300; farriers, corporals,
and sutlers, $180; wagoners, $168; musicians, trumpeters, and pri-
vates, $158. Some of the chief musicians get up as high as $720; first
sergeants in the Signal Corps, $540; master electricians (end of page

170) get $900.
It Is interesting to compare the first-class sergeants fn the Hospital
Corps, $540 pay, amounting in all to nearly

a year, besides lnngcvit?'
$60 a month, or $720 a year, while a first-class pharmacist In the
Navy, which is the same position, gets $1,600 a year.

Beyond all question, the vari pay which must in these days be
given to men of varled skill should not walit the years which are neces-
sary for Congressional leglslation, but be fixed by Executive order, so as
to get. keep, and l[]:\roperly reward the right men. And some equality

igilould be established between the like employment in the Army and
NAVY.

PAY OF .COMMISSIONED OFFICERS.

Now, Mr. Chairman, I pass briefly—I have little time—I pass
briefly to the officers. Their pay in the Army and Navy is nom-
inally the same—that is to say, men of equivalent rank get the
same pay. The naval ensign has rank and pay of a second lien-
tenant; a junior lieutenant in the Navy has the pay of a first
lieutenant in the Army; a lieutenant in the Navy has the pay
of a captain in the Army ; a lieutenant-commander has the rank
and pay of a major; a commander has the rank and pay of a
lientenant-colonel, and a captain in the Navy has the rank and
pay of a colonel. A rear-admiral of less than five years’ service
gets the pay of a brigadier-general, and after only five years’
service he receives the pay of a major-general. But that pay
of the rank does not state the whole case. When a young man
goes into business or into a profession he does not want to
know merely what is the pay of the various grades, but how
many there are in the higher grades and what chance he has
for promotion. The difference is already indicated by the state-
ment that a rear-admiral of the Navy, ranking with and paid

. the pay of a brigadier-general, is promoted for five years' serv-

ice to the pay of a major-general. The estimates are for 1,079
commissioned officers in the Navy of all grades, and for some-
where between 3,400 to 3,500 in the Army. There ought to be,
therefore, over three times as many officers of the rank of
major-general in the Army as in the Navy; but instead of that
there are only half as many—seven major-generals of the Army
and fourteen rear-admirals, with major-generals’ pay,in the Navy.

There are twenty-five brigadier-generals in the Army, and the
Navy, with not one-third as many officers, should have
eight, and has eleven. For the ninety-four colonels in the
Army there should be thirty-one captains in the Navy, and
there are eighty-four. For the one hundred and twelve lien-
tenant-colonels there should be thirty-seven commanders, and
there are one hundred and twenty-two. For the two hundred and
eighty-five majors there should be ninety-five lieutenant-com-
manders, and there are two hundred and six.

Less than 3 per cent of Army officers are colonels and 1 per
cent c;t the Navy officers are of the equivalent rank and pay of
captain. :

Eight per cent of the Army officers are majors and 19 per
cent of the Navy officers are lieutenant-commanders, with
majors’ pay. ;

Twenty-seven per cent of the Army officers are first lientenants,
The equivalent grade in rank and pay is that of junior lieuten-
ant, and there are none in the Navy and will be none in 1908,
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Captains and second lieutenants will not show the same dif-
ference.

The result of it all is that 438 of the 1,079 officers of the Navy,
or over 40 per cent, get the pay of major or more, whereas
in the Army only 524 out of 3,436, or less than 16 per cent, get
tkat pay. In both lists we take only such staff bureaus as
are officered from the line, leaving out doctors, chaplains, pay-
masters, and naval constructors.

Do we wonder that the Army generals, majors, and captains,
and colonels sometimes wish for promotion? Perhaps it is not
wrong that a man of ability and character, who has given his
life to his country, should have a fair chance to get the pay
that comes to men in business life of $5,000 to $7.000 a year.

To state the matter otherwise, the pay of 3,433 Army officers of
all grades is estimated at $7,815,200, or at an average of $2,274.50
each, while the pay of 1,079 Navy officers is estimated at
$3,087.784, or an average of $2,862 each. Oflicers in the Navy, on
the average, get more than a quarter more pay than in the Army.
The reason is that there is not the same proportion of higher
officers in the Army. It is not a question of the pay of each
rank, but that there are more promotions.

1 insert here certain tables giving details as to these statements :

ARMY OFFICERS' PAY.
[Estimates, pp. 169 to 171.]

g
E
B
_ &
X ,E a .
§ 3 - £ Estimated
2|8 S g 3 pay.
o $ | ‘i ] E,
@ | LBl g |2|=| 18
g|8|8|E8|< |y g
E 2lgle|2|R a CH-1 I ]
g|S|2 (88|52 2(E18| 3| 3
g (2 FIE|5|5|B|E = 3| ¥
| |R|S|HC|Q@|=|m &l A
General ..... ..............-...-.-............]_........ .................... s
Lieutenant- |
general.... T e e 1/0. 00029 £11,000
Major-gen-
erals....... Lo ) [ B 7| -002 v
Brigadier-
generals... 1 1 1 25 .007 5, 500
Colonels..... 2... 1} 94 .027 | $3.500 to 4,500
Lieutenant-
colonels . .. 3...] 2 112 .082 3,000 to 4, 000
6...] 6 285 .082 2,500 to 3, 500
s o 18I1.|113 . 802 1, 800 to 2, 800
tenants.... wesslees] 18] 956{ 270 1,590 to 2,240
Becond lieu-
tenﬂ.n!s....' ! cavslemsines| 913f . 265 1,400 to 2,100
Totnl..;i2.923i' 241! 'i?il.‘!B| u:»i % 4 12 1‘ mia.ml ]
NAVY OFFICERS' PAY.
[Estimates, p. 614.]
- Estimated
!.\u.mber. Per cent. pay.
Admiral, equivalent of generatl ......cvoennanns -1 0.001 $13, 500
Rear-admirals, ec[mivalem. of lieutenant-general. 14 L0138 105, 000
Junior rear-admirals and bureau chiefs, equiv-
alentof brigadiergeneral .......coonviaaraaanns 11 010 60, 500
Captaine, equivalent of eolonel ....... R i e 84 078 7R, 000
Commanders, equivalent of lieutenant-colonel .. 122 Jd14 489, 700
Li nt-¢ rs, equivalent of major... 206 190 722,050
Lieutenants, equivalent of captain .............. 359 .332 884, 600
Junior lientenants, equivalent of first lieutenant.] None. |......... B S
Ensigns, equivalent of second lientenant........ 1 282 .262 | 434,484
WO 5 o oo s o eion et : 1O | .| 3,087,781
Average Navy pay, §2,862. =
ARMY OFTICERS® PAY.
[From Estimates, pp. 168 to 171.]
| . | Number of
; Total pay. |~ moers.
Line oouaea A A S SRR e e A ey e . 86,333, 200 2,923
Milium'b‘ecretnr}'.........‘.‘..................‘.... ..... 100, 500 4
Inspector-General ... ..o P e T S LT A 36, 500 17
T 4110 PR S SR SRR | 477, 800 188
OMANAYICE . o s cosrmicsivansssnssssnnssansenisssnarrarransses 228, 500 B85
QUArtermAaster .. .c.iicicmaeseas e 252, 500 96
BobRiAlenee . snaaaeaaes 160, 000 44
Judge-Advoeate-General ... 47, 000 12
nsular . B0 1
Signal Corps 113, 800 46
Total 7,815, 300 3,436

Average Army pay, §2,274.56.

Percentage of officers of or above the ranks following.

Army. | Kavy.
Major-general (Army) or rear-admiral (Navy)....... S 0. 0003 0.014
Brigadier-general (Army) or junior rear-admiral and chief of
bnmauk'aw)...“..”‘.......‘...‘............................ .03 024
Colonel ( rmi} or c?tnin (NAYY) ceur-oo- S W e . 036 102
Lieutenant-colonel (Army) or commander (Navy). L0R8 216
Major (Army) or lientenant-commander (Navy)....cceeeeennsa- . 150 406
Captain (Army} or lieutenant (N“{")’"” ....... T T ra i P R T .788
First lieutenant (Army) or junior lieutenant (Navy).. .T38
Second lientenant (Army) or ensign (NAVY) cececercnconccacanan .| 1.000 1.000

This average pay of $2,274.56 in the Armf and $2.862 in the Navy,
and certainly the pay of $1,400 and $1,500 in the lower grade for the
first five years, are, in the judgment of many, inadequate. The
rates of pay were settled many years ago. Expenses have largely in-
creased for uniforms, food, wages, and rents. Commutation of quar-
ters is ludicrously small and should certainly vary with the size of
the town where the duty is performed, and possibly with the size of
the officer’s family. It wounld be invidions to express an opinion
whether the Army or. the Navy need most pay. The naval officer,
besides supporting his family, must contribute to his officers’ mess,
must regard himself as representing the United States, and must be
hospitable when he meets officers of other countries. The Army
officer, when ordered to the Philippines, must take his famil
him or send them home, and receives nothing for thelr traveling ex-
penses. Without comparison of one gervice with the other, the
pay of our officers is not enough. The style of living has changed
since it was adopted. It is idle to suggest that teachers, clergymen,
and lawyers in the country often receive less. They are not required,
like the officer, to keep themselves and their family well dressed, weil
educated, ready to accept any courtesies shown them by any neigh-
borhood where they may be, as well as to change their home whenever
the Government may order.

The Navy officer has a variety of responsibilities and duties, involving
artillery, engcluecrl.ng, equipment, repair, and supply. as well as sea-
manship and international law and its practical application. which do
not fall upon the Army officer. and which give to the officer of the
l\av'_',' a variety of training which is much to be envied.

Navy cadetship lasts for six years instead of four years. The age
limit, however, i8 two years younger in the Army, so that the age of
commission as ensign or second licutenant is expected to be about the
same,

In comparing the position of officers Iin the two branches of the
service, it is fair that the separate bureaus, which are called the
staff, should be reckoned with the line when they are, in fact, filled
wholly or mostly by promotions from the line. "This is the case In
the Army with fhe departments or bureaus of The Military Secmmrg:
Inspector-General, Engineers, Ordnance, Quartermaster-General, Sun
sistence, Judge-Advocate-General, and insular possessions. The Medical
Department and the places of chaplains are filled from civil life and
not from the line, and the pay department in the Army and Navy,
and the civil engineers in the Navy are chiefly so filled and therefore
left out of acrount.

The Bureau of Construction, ete., is, like Army engineers, filled from
academy cadets. It was not so understood when the table was pre-
pared. Dut to include it would have raised the Navy average for the
75 officers for $231,100, or £3,081.33 each.

PROMOTION AS DELAYED BY EQUALITY OF AGE.

The chance of promotion does not depend solely on the num-
ber in each grade, but on the comparative age of the officers.
If they are older in the higher ranks, and the young are ap-
pointed as the old men go out, there will be a fairly steady flow
of promotion throughout the service.

But if any. such service be suddenly enlarged or otherwise
filled with new appointments or promotions of young men, then
they are all young together, and promotion of those at the bot-
tom must wait until the young men at the top die or retire,
That is what is ealled a * hump.” It happened at the close of
the war in both Army and Navy. The Army was increased to
50,000 men. It was filled up with gallant officers of the war,
all young, mostly about 25 years old, and promotion almost
stopped. When I came to Congress I was able to find and
report in 180G and thirty years after the war it was true that
not cnly all major-generals and all brigadier-generals and all
colonels and lieutenant-colonels, but nearly all the majors, half
the captains, and some lientenants (they were in the artillery)
had served in the civil war and had been thirty years waiting
for promotion, because only young men had been above their
heads. That was what was technically called the “ hump” in
the Army and Navy, and the difficulty was, and is, how to pre-
vent such a * hump.”

Congress in 1809 and 1903 increased the personnel of the
Navy. They increased it g0 much that there is not left a single
junior lientenant who answers to first lientenant in the Army,
but every ensign after three years’ service as such becomes a
senior lieutenant with the pay of captain in the Army. If the
Navy be filled up soon with young graduates from the Naval
Academy,- there will be a Iike “ hump.” What is to be done?
What is the ordinary and proper way to prevent a dishearten-
ing stagnation in promotion?

The misfortune of a hump—that is, of filling the whole list with
men of the same age—Iis that it repeats itself, for they go out, by age
or death, much at the same time, and thelr places are suddenly filled
by younger men. Since 1900 almost all the civil war veterans have
disappeared from the Army list, and the Army, being 'argely increased
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since the Spanish war, has been filled with younger men, which will
cause another stoppage of promotion as soon as the ranks are full.

The suddenness of the change might have been diminished if the
promotion of civil-war veterans one grade on the retired list had been
Bassed in 1896, when first proposed in a report on the case of David B.
jordon. This measure was not adopted until 1904, and meanwhile,
after the year 1898, the suddenness of the change in officers was in-
creased by the (th adopted by the President of promoting officers
through the grade of brigadier-general, with immediate retirement, so
as to give some reward in their old age to men who had served so many
years with little promotion and on low pay.

The same conditions prevail in the Navy. The number of officers
has been increased by the personnel bill of 1899, section 7 (see Navy
Year Book, p. 528), and the appropriation bill of 1903, under * Naval
Academy " &ear Book, p. 421), so as to conslst of 18 rear-admirals, 70
captaing, 112 commanders, 200 lieutenant-commanders, 350 lientenants,
and such total numbers of lientenants (junior grade) and ensigns as
might qualify for such grades under existing law, the increases in the
grades of lleutenant-commander and lieutenant to be filled by promotion
each year of one-fourth. 'These numbers are so far in excess of present

aduations from the ncademf that the number of lieutenants answer-
ng to captain in the Army is not full, and there are no junior lleu-
tenants whatever answering to llentenant in the Army. On the other
hand, there are some extras in the higher Erades under a law allowing
promotions in the Spanish war to be additional to those grades.

RETIREMEXNT AXD LONGEVITY PAY.

Several reliefs have been attempted. One is a system of re-
tirement for age. Another is the system of longevity pay, by
which we pay a man more, though in the same rank, as years
roll on and a family grows about him. Another is the system
of compulsory retirement lately adopted in the Navy, which
not only lets officers resign with an additional grade, but actu-
ally retires a certain number against their will with an addi-
tional grade if the promotions do not go fast enough to satisfy
the personnel act. I have no time now to discuss which way is
the best.

Another plan is the one existing in the Navy of having a large
number of men in the upper ranks who, if at any time there
are too many officers, used to be put on leave or on waiting
orders at reduced pay, or could be put on furlough at about one-
quarter pay. This is still the law for the Navy, and when our
fleet was small it could keep on the list a large number of offi-
cers and give active work only to those who were selected. I
can only indicate the difficulties of the subject and its complica-
tions to the House at this time. (See Appendix.) .

COMMAND,

The real question in the Army and the Navy is not one of
money, but of command. The real question in time of peace
is how to give young men the training of responsibility. In
the short time remaining to me I ean indicate the difficulty, but
can only touch on how it is to be met. The difficulty, both
in the Army and in the Navy, is in the size of the unit of eom-
mand. We are building nothing but battle ships. We have
over a hundred captains or admirals and only thirty-eight battle
ships and armored vessels for them to command. The lieu-
tenants get no independent command, nor the lientenant-com-
manders. One cure for this would be to have more small ships
and to train the Navy officer upon revenue cutters, light-house
tenders, and Army transports. If gentlemen will look at the re-
port of the Naval Committee they will find that in every other
navy in the world there is a vastly larger proportion of smaller
boats. We want them now, not because they are not possible to
provide in short order if threatened by war, but because they are
needed in time of peace in order to give young officers responsi-
bility with small boats before putting them without previous
training in charge of a ship that costs $£8,000,000.

The United States has 18 battle ships, first class; 12 coast-defense
vessels ; 8 armored cruisers—38 in all. It also has 5 crulsers averag-
ing from 8,000 to 9,000 tons, 17 averaging a little over 4,000 tons,
22 averaging under 2,000 tons, besides 16 torpedo-boat destroyers, and
?2 t]rl;rpedo boats, and 8 submarines, making 100 unarmored vessels

n ail. -

Great Britain has 82 armored vessels and 311 unarmored; France
has 51 armored vessels and 350 unarmored; Germany has 34 armored
and 122 unarmored ; Japan has 23 armored and 161 unarmored. 'The
particulars are in the Iast table annexed to the report on this bill
All these nations have large numbers of smaller vessels, which give
prnc[tllce to young officers, who- learn habits of responsibility and com-
mand.

The value of torpedo boats as a coast defense, to keep foreign flects
well away, has never been tested by a nation that b s such men as
Cushing, ready to take their lives in their hands for the sake of suc-
cess, There might be hundreds of such small boats in our harbors or
laid up on shore. If we have no naval officers to spare, there are
hundreds of tug boat captains and pilots who would show what Ameri-
cans can do and dare, if a hostile fleet was found within 100 miles.
But as our Navy fills up from the enlarged Naval Academy we shall
have young officers idle unless we have the smaller craft in which to
h‘}' and prove the stuff of which each man is made.

In the Army I believe the same principle is to be followed.
We are getting large garrisons in brigade posts. I° doubt
whether I believe in large garrisons, because the captains or
the under officers in those garrisons are nothing but meére sub-
ordinates, pawns doing the orders of the post commander. I
believe in small posts, though I believe in uniting the men of
those small posts for study of the science of actual warfare for

six months during the summer in large commands of a division
or a corps, but in camps and away from the houses and homes
which expose our Army, like the armies of the rest of the
world, to the danger of garrison dry rot.

COXCLUSION. :

Now, Mr. Chairman, only one word. Let no man of the
Army or Navy think that Congress either grudges or counts
the cost of promotion or pay. Let us be liberal. The pay ac-
count in the Navy is less than a quarter of the total appropria-
tion contained in the bill. The pay account in the Army is
hardly a quarter of the total appropriations, including those of
other bills for fortifications and barracks and quarters. We
do not grudge fair pay. The cheapest thing the country can
buy is men—cheaper than guns, or forts, or ships, and greater.
[Applause.] -

APPENDIX.
LONGEVITY PAY.

Officers in the Army and Navy up to the rank of colonel recelve 10
per cent additional for every five years' service, not to exceed 40 per
cent in all, and with a provision that colonels shall not receive over
$4,500 and lieutenant-colonels -not over $4,000. A second lieutenant
of long standing may thus receive more than a junior captain, It is
questionable whether the princigle of longevity pay might not be ex-
tended so as to make pay dependent wholly on seniority and independ-
ent of rank or other conditions, except as some allowances might be
made for entertainment, foreign service, or detail to expensive cities.
For example, if the (Pay of a lientenant were $2,000, increased each
year by $100 it would amount after forty years to $6,000, and be very
nearly the &)ay now received with ordinary average promotion. while it
would avoid the inequalities between the Army and Navy and the dif-
ferent branches of the line and staff, would enable the officers of regi-
ments to be kept together and prevent the feeling of injustice when the
younger men are seleeted for difficult command. Under such a system
thorf would be no need of so striet an age limit for entrance.into the
service.

This is so radical a suggestion that it has been surprising to find that
quite a number of officers have welcomed it as a real solution of some,
at least, of the inequality and injustice which would result from any
system of promotion by selection and result now from inequality in
various branches of the service.

RETIREMENTS, ETC.

The system of retirement has Inrfely come in since the civil war. Be-
fore the war Army officers held their commissions during life, but active
work was probably intrusted to a’ounger officers. The Navy had a
nominal retired list, and they had an equivalent in the system still
remaining, by which supernumerary officers can be put on leave or
waiting orders, with reduced pay, or half that pay wEen on furlough,
and the Becretary of the Navy could place any officer on furlough.
(R. 8., 1442, 1556, ete.) &

As early as February 28, 1855, there had been a reserved list on leave
of absence pay or furlough pay, according to the approval of the Presi-
dent. This system was a naval uecess?t)'. because there were often
more officers than there were ships.

The outbreak of the civil war found the Army with no retired list,
and all officers with high command were old and often incapable of the
active service rer{uired in the war. In August, 1861, not over T per
cent were authorized to be retired on full pay if incapable of servB:e.
Om July 17, 1866, any officer over 62 years old, or forty-five years in
service, might be retired at the discretion of the President; and since
that time the officers at 64 years of age must be retired, or, after forty
years of service may be retired by the President, or after thirty years,
service may Dbe sgo retired by the President on their own applica-
tion, with three-quarters pay of the last grade. Those unfit for duty,
for causes incident to the service, are likewise so retired, and if this
be found after mental examination for Eromotlon, the officer receives
the retired pay of the advanced grade, while for canses not incident to
the service the officer may be retired wholly without pay.

The system is complicated and works sometimes well and sometimes
ill. While it makes promotion for younger officers, it sometimes takes
away our very best commanders in the flower of their age. Some men
are old at 45 years of age and some are boys at 70. The German army
has not found it necessary to furn out their best men because of a;ﬁa.
Our own Navy takes them back into active service, with full pay. The
really important thing is to get rid of the laggards. If we gould test
our officers in summer by the fatigues of protracted field maneuvers
like those of other nations, we might, like those nations, find it unnec-
essary to question an officer's age, while we would get rid of a great
many men whom no board would tind incapable of service but who are
really not useful in their profession. -

It is not certain that retirement for disahlllt{ always works well.
Causes are held to be incident to the service if they are not proved to
be otherwise, and where an officer has served gallnntl?' for many years
it is hard for a retiring board not fo be somewhat blind if his habits
are not of the best. What is more, men who are really disabled are al-
lowed to hang on until they can take examination for promotion, so as.
to have an advance.

There is much to be said In favor of making retired pay a deferred
pay for services performed, proportionate to the length of service. In
the English civil service employees of certain standing—I think thir-
teen years—may withdraw or retire at any time, hiy resignation or
otherwise, with as much per cent of the last pay for life as they have
served years. In the Army the per cent should be larger, and the

rovision might well be that any officer who has served honorably for

gﬂeen years may retire at any time with twice as many per cent of
his last png for life ns he has served years, but not exceeding 75
per cent. f course, disability b{ wounds should always get the full
per cent. We should thus get rid of perplexing questions as to dis-
abllity and its extent and cause and should have an opportunity
to get men honorably out of the service who have done gallant and
faithful work, but have given way when older to the temptations of
sloth or appetite and are unfit for further service.

Of late years a somewhat questionable system has been adopted,
abroad and in our own Navy, of aiding promotions by encouraging or
forcing retirements in the upper grades. The Navy personnel bill of
1899, section B, allows captains, commanders, and llentenant-com-
manders to apply for volunteer retirement, as follows :
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“ gpe. 8. That officers of the line in the grades of captain, com-
mander, and lieutenant-commander may, by official ap lication to the
Secretary of the Navy, have their names placed on a ist which shall
be known as the list of ‘ applicants for volunteer retirement,” and when,
at the end of any fiscal year, the average vacancies for the fiscal years
subsequent to the passage of this act above the rade of commander
have n less than thirteen, above the grade of lieutenant-commander
less than twenty, above the grade of lientenant less than twenty-nine,
and above the grade of lieutenant (junior grade) less than forty, the
President may, in the order of the rank of the applicants, place a sufli-
cient number on the retired list with the rank and three-fourths the
sea pay of the next higher grade, as now existing, ineclading the grade
of commodore, to cause the aforesaid vacancies for the fiacal year then
being considered.”

By section 9, if volunteer retirements do not create these average
vacancies, n retiring board selects and retires not more than five cap-
tains, four commanders, four lieutenant-commanders, and two lienten-
ants In order if possible to make up the number.

Thirteen a year would sweep out the 84 rear-admirals and captains
in less than seven years; 20 a year would dispose of the 196 admirals,
captains, and commanders in less than ten years; 29 a year would re-
new the whole list of 396 admirals, captains, commanders, and lleuten-
ant-commanders in less than fourteen years. o

“The youngest lleutenant of the 307 now on the Navy list beca_g’ne an
ensign only three years aﬁo Eleven years at the minimum of 29 va-
cancies would make him a lieutenant-commander, and not guite fourteen
-ears more would take him ont of the service. This allows a severe
seleetion to be maintained, while it gives those who are retired nothing
to do and an advanced grade, with a retired pay about equal to the
active l:my they were gettjn}:. If they are detailed into active service
they will get the full pay of the advanced grade. Perhaps under these
cireumstances it is sometimes an advantage to have been retired.

Retirement is more likely to cceur in the Navy than in the Army.
The safety of the ship depends constantly on the seamanship® of its
officers, and no favor can be safely shown in an examination. The
physieal requirements as to sight and hearing must be more severe, be-
cause the safety of the ship may at any time depend upon them and
because glasses ean not be used in the ocean sfrag. Probahly for
similar reasons the compulsory age of retirement is fixed at 62 years
in the Navy, while in the Army it is G4 years.

Just now the Navy needs officers and will probably employ all that
are retired. Meanwhile, although the ranks provided by the present

rsonnel bill are not full, a new personnel bill is warmly advocated

creasing the number in each grade.

1t is a guestion whether we can ever have a system fair to Army and
Navy and all branches of the service that does not base active and re-
tired pay solely on length of active service and not on rank, which
must 8o often be the sport of legislation as well as chance.

Mr. HULL. Mr. Chairman, I ask unanimous consent that
the gentleman from New Jersey [Mr. PARKER] may have leave
to extend his remarks in the REcorp.

The CHATRMAN. Is there objection?

There was no objection.

The Clerk read as follows: .

Coal and transportation: Purchase of coal and other fuel for steam-
ers’ and ships’ use, and other equipment purposes, lnctudlng] expenses

of transportation, storage, and handling the same, and for the general
malntenance of naval coaling depots and coaling plants, $3,750,000.

By Mr. WILLIAM W. KITCHIN. Mr. Chairman, I offer an
amendment.

The Clerk read as follows:

Insert, in line 9, page 2, after the word * dollars,” the following:

“ provided, That no part of this apgmpﬁatlon ghall be expended for
eoal in the Philippine Islands, except for ecoal purchased from the low-
est bidder: And provided further, That mo part of this appropriation
shall be expended for the transportation of coal to the Philippine
Islands, exeept to the lowest bidders for such transportation- in steam
vessels and to the lowest bidders for such transportation in sailing
vessels, whether such steam and sailing wvessels shall be American or

foreign.

Mr. WILLIAM W. KITCHIN. Mr. Chairman, upon that
amendment I wish to say that it will save, in my judgment, to
the Government in the course of each twelve months many
thousands of dollars. Now we are required to transport our
coal in American bottoms unless the President finds the rate
unreasonable and excessive. The rates that were paid under
the new law of 1904 during the year of 1905 were 47 per cent
to American vessels in excess of the rate paid to foreign ves-
sels, and in 1906 51 per cent in excess to American vessels over
foreign vessels. Now, this practical excess of 50 per cent in
favor of American vessels amounted to a subsidy in their favor
of near $3 per ton. Yet notwithstanding that preferential in
favor of American vessels, the coal-carrying fleet of American
veseels hias not been Increased. To-day the Government finds it
jmpossible to secure enough American vessels to transport our
c¢oal to the Philippines, even when it is willing to give $3 or
$3.50 more per ton than to foreign vessels.

No gentleman ought to oppose this on the ground that it is
contrary to any American industry, because under it in all
probability we will still use American coal. We can buy Amer-
ican coal in the Philippine Islands for about $1 a ton cheaper
than we can buy FEuropean coal, provided we let the Navy buy
it after being transported in foreign bottoms. You can buy
American coal there to-day for the price at which the American
steamers offer to transport the coal. We can save the original
cost of the coal! by giving the Secretary power to buy American
coal there.

The 1904 law has cost this Government, through the Navy
Department, thousands of dollars from year to year without

bringing any benefit to the American people. No one can op-
pose this amendment on the ground that coal is an article of
which we have a great surplus for which this country ought to
pay a bounty for its transportation abroad, because this very
winter we are having a coal famine and there has been a lack
of the necessary American coal throughout various sections of
this land. There is a shortage of cars handling coal, we under-
stand. You can not oppose this amendment under the plea that
it will throw labor out of employment, because there is a
shortage of labor in almost every section of this land.

You can only defeat this amendment by adhering to the spirit
of *stand-patism ™ that will contravene the best interests of
the people; that will help no coal miner, nor shipowner, nor
laborer, nor any other class of our citizens, in my judgment.
The Department desires relief from the law of 1904, The De-
partment, we are told, will' next year need 150,000 tons of
coal in Cavite, in the Philippines. According to the last offers
made to the Department we can, if permitted to do so, buy
American coal there for $7.25 or $7.50 a ton, while we can not
secure transportation of the coal in American steamers for less
than $7.50 after we buy it here at a cost of $2.75 per ton.
Under the present law every ton of coal bought here and
transported in American steamers costs us at Cavite from 30 to
40 per cent more than our coal there will cost us under this
amendment,

The CHAIRMAN. The time of the gentleman has expired.

Mr. FOSS. Mr. Chairman, I wish to say just a word upon
this question. On April 28, 1904, an act was passed providing
that naval supplies, including coal, should be shipped in Ameri-
can bottoms, unless the President shall find the rates of freight
charged by such vessels are excessive and unreascable.

Since that act was passed we have shipped some of our coal
in American bottoms, but the major part of it has been shipped
in fereign bottoms. The excess which has been paid to Ameri-
can ships in 1905 amounted to $133,000, and in 1906 to $63,000,
making in all up to the present time, since the passage of the
act, an excess of $197,184. Now, this year the situation is that
it Is almost impossible to get American bottoms to carry this
coal, and it is very difficult also to get coal anywhere, and the
Department has made a very full statement of the condition in
a pamphlet, which I have before me, and which I propose to put
in the REcorp. They recommend that they be permitted tfo
buy coal where it can be bought cheapest without being re-
stricted to its transportation in American bottoms.

No. 88, —TRAKSPORTATION OF COAL—DEPARTMENT LETTEER.

DEPARTMENT OF THE NAVY,
BuReEAU OoF EQUIPMENT,
Washington, D. O., February 5, 1907,

My DEAR Mg. Foss: In compliance with your request over the tele-
phone yesterday 1 inclose herewith additional data with reference to
shipment of coal to Manila since the operation of the law requiring
shipmenis to be made in American bottoms. This data is based on
shipments to Manila for the reason that few shipments have been made
in other directions in either American or foreign bottoms, since ship-
ments to the other principal outlying stations are governed by the
coastwise shipping law, so called, and foreign hottoms are therefore
out of the question. It has therefore been necessary to purchase Car-
diff coal, which ean be had delivered, including duty, at rates about
equal to the rates demanded for transportation only in American ships,
to which must be added the cost of the coal. The coal, of course, Is
shipped in foreign bottoms, but is not shipped by the Goyvernment,
but purchased at the station desired.

I shall be glad to furnish any additional information desired.

Yery truly, yours,
Wwu. B. CowLEs.
Hon. Georce E. Foss, M. C., ’
‘House of Representatives, Washington, D. C.

Vesscls chartered to earry ceal to Cavite since the law requiring ship-
ment in American bettoms went into effect.

1905,
Ave Total cost
Numberof| costol Average of coal and
tons.  |transporta- jcost of coal.| transporta-
- tion. tion,
£5,837.5 §4.80 §2.48 £7.28
58, 510.0 7.09 2.48 9.57

If coal shipped in American bottoms had been shipped in for-
eign bottoms at the average rate $133,800 would have been saved
to the Government.

19006,
Average Total cost
Numberof| costof Average (of conl and
tons. rta- |cost of coal. | transporta-
tion. tion.
Foreign ... 18,578 §4.00 §2.55 $6.35
Ame: 80,959 6.04 2.55 | - 8.59
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. 1f coal shipped in American bottoms had been shipped in foreign bot-
toms at the average rate, $63,204 would have been saved.
1907.
No coal has been shipped to Cavite during the fiscal ?‘ear 1907. A
ust been entered into for the transportation in foreign
bottoms of 10,000 tons at $4.70 and 40,00 tons at a rate equivalent
to $4.50. It is anticipated that 50,000 tons additional will be cn%aged
during the year, and it is hoped and expected that a rate of §4.25 to
$4.40 will be obtained. )

Excess paid for American ships:
1905
1906

——

$133, 890. 00
204. 00

PRt

Total for two years 197, 184. 00
. —_—

Total amount pald for transportation to Manila, 1905
an I 1, 088, 745. 89
FExcess id for American bottoms_ 197, 184. 00
Per cent of excess 18.1

DEPARTMENT OF THE NAVY,
BUREAU OF EQUIPMENT,
Washington, D. C., February 4, 1907,

My DEAR MR. Foss: In compliance with your request 1 forward here-
with a memorandum prepared in my office bearing on the operation of
the law requiring that vessels of the United States, or belonging to the
TUnited States, and no others, shall be empio;’ed in the transportation
by sea of coal, ete., for use of the Army and Navy. (Public—No. 198.)

A comparison of the rates the Government has been required to pay
for transporting its coal in American bottoms with those paid for the
same service in foreign bottoms will demonstrate how expensive this
law has proven to the Government and how expensive it will continue
to prove as long as it remalns in force. This memorandum will also
show that however desirable it may be to ship coal in American bot-
toms, the number of such ships avallable for the business do not begin
to compare with the requirements.

1t will be shown by this memorandum that though practieally all
American vessels available for the transportation of coal for the Gov-
ernment have been chartered to transport ecoal to Manila, the snpf)ly
has been short of the demand in excess of 150,000 tons, In additlon
to this, it has been necessary to purchase many thousand tons of Welsh
coal To supply other distant stations, such as Mare Island, Puget Sound,
Honolulu, Sitka, Tutulila, ete.

Youn will also note that in addition to the rate of transportation de-
manded, additlonal concessions must be made American shi in the
way of supplying ballast. Whether this adds to the cost of the coal
to the Government does not matter; certainly It provides an additional
income for the ship.

The law has been In effect two and one-half years. To the Burean,
it appears without question, it has been demonstrated that there are
not sufficient American ghips to earry out the intent of the law, and its
operation is detrimental to the interests of the Government,.and par-
ticularly so to the Navy Department.

hope this memorandum may serve your purpose. It has been hur-
riedly drawn, but the facts are shown therein.
Very truly, yours,

Hon. Georee E. Foss, M. C.,
House of Representatives, Washington, D. C.

Wau. B. CoOwLEs,

TRANSPORTATION OF COAL FOR THE BUREAU OF EQUIPMENT, NAVY DE-

PARTMENT.

1. The law entitled “An act to require the employment of vessels of
the United States for pnblic purposes” (FPublic—No, 198§, requiring
vessels of the United States, or belonging to the United States, and no
others, shall be employed in the transportation by sea of coal, ete.,
for use of the Army or Navy, unless the President shall find that the
rates of Treight charged by such vessels are excessive and unreasonable,
was approved A}in-il 28, 1904, and became effective June 28, 1904.

2. The last call for proposals for vessels to transport coal to Cavite.
P. 1., prior to the operation of the act referred to above, was sent out
May 24, 1504, in the form of a circular letter to twenty-three different
concerns in the United States, and resulted In charteringz three British
steamers, carrying a total of 12,2103 tons, at an average cost of $4.6325
per ton freight.

3. The first call for proposals under the operation of the law referred
to was made by ¥mb le advertisement October 25, 1904. Proposals
were requested for transporting 25,000 tons of coal to the raval statlon,
Cavite, In American vessels only. In addition fo the public advertise-
ment a special notice was sent to twenty-one shipowners, agents, or
brokers, whose names were a matter of record in the Bureau of Equip-
ment. Proposals were received as follows. Tt will be noted that
though foreign tonnage was not requested considerable was offered..

Proposals for transporting 25,000 tons of coal from the east coast of the
United States to the naval station, Cavite.

Rate of
Number | Number | Rate per | transporta-

Offered by— of ships. | of tons. ton?e ﬁmlp‘{}(fr
25,000 tons.

AMERICAN STEAMERS,
Atlantic TrADSPOTt CO - ccvvecrirancanan 1 9, 000 $7.00 €175, 000
Lewis Luckenbach . . ...coccevevranrens 2 9, 000 7.50 187, 200
AMERICAN SAILING VESSELS, .
Philip Ruprecht ..cceuennn.. o LR 1 5,000 6.50 162, 500,
Arthur Sewall & Co..vvvnnnn o e | 8,000 6. 50 162, 500
De Groot & Peck.....ccc.ovaaiae SIS 1 2,000 7.00 175, 000
FOREIGN STEAMERS.

25, 000 4.16 104, 000
25, 000 4.20 105, 000
25, 000 4.28 105, 750

Proposals for transporting 25,000 tons of coal, etc.—Continued.

Rate of
Number | Kumber | Rate per | transporta-
Offered by— of ships. | of tons. | ton. | tion for
000 tons,
FOREIGN STEAMERS—continued.
Hopkins & Co....... 25, 000 $4.70 $117, 500
Ocean Transport Co 25,000 4.87 121,
John B, LIVermore . ...ccoeaccovesanaas 5,000 6.00 150,
AMERICAN COAL LAID DOWN.
Davis Coal and Coke Co ....... e SR T T 25, 000 6.98 173,250
BRITISH COAL LAID DOWN.
Barber & Co..c.aauvmaciass 25, 000 7.85 183, 750
25, 000 6.35 158, 750
25,000 7.50 187,500
, 000 6.50 162, 500
Lowest offer for foreign steamers__.__ $4. 16

Lowest offer for American steamers 7. 00

Excess of offer for American steamers over offer for forelgn steamers,
$2.84 per ton, or 68.2 per cent, which on the entire quantity for which
shipment was contemplated—I. e,, 25,000 tons—Iis a difference of $71,000
in favor of foreign steamers.

Lowest offer for foreign steamers____________________________
Lowest offer for American sailing v

Excess of offer for American sailing wvessels over offer for foreign
steamers, §$2.34 per ton, or 66} per cent, which on the entire quantity
for which shipment was contemplated—I. e., 25,000 tons—is a differ-
ence of §58.500 in favor of foreign steamers.

4. The rates given above for American vessels being considered ex-
cessive, no award was made; a second ecall for proposals was made by
advertisement, dated Ilecember 1, supplemen by special notice to
sixty-five shipowners, agents, or brokers. The specifications uested
]n'olmﬁala for transpertation in vessels of either American or foreign
register, either sail or steam.

D. Proposals were received as follows:

Proposals for trensporting 20,900 tons of coal from the east coast of the
United States to the naval station, Cavite.

L Rate of
Number | Number | Rate transporta-
SRaEd by of ships, | of tons. | ton. | tion for
5 20,000 tone,
AMERICAN STEAMERS,
Atlantic Transport Co ... oveeenaenns il 1 9, LoD $7.00 £140, 000
Lewis Luckenbach ... ..oocaaaoaiiaos 2 9, 000 7.50 150, 000
AMERICAN SAILING VESSELS.
Arthur Bewall & Co...... e AL s wu nae 2 8, 000 6. 560 130, 000"
De Groot & Peek ........... e e ge 1 2, 000 6.50 130, 000
FOREIGN STEAMERS, S

wirmo |l A2 82, 400

20, 000 4.23 84, 600

10, 000 4.75 95, 000

10, 000 ad. 75 95, 000

20, 000 92 98, 400

20, 000 5.36 107, 200

20, 000 b.50 110, 000

@ Sail or steam, their option.

Lowest offer for foreign steamers.._ $4.12
Lowest offer for American steamers.___.____________ 7.00

Excess of offer for American steamers over offer for foreign steamers,
£2.88 per ton, or G9.9 per cent, which on the entire quantity for which
shipment was contemplated, i e, 20,000 tons, is a difference of
$57,600 in favor of foreign steamers.

Lowest offer for foreign steamers__..._ — .13
Lowest offer for American sailing v 1 6. 50

Excess of offer for American sailing vessels over offer for forei
steamers, $2.38 per ton, or 57.7 per cent, which on the entire quan
for which shipment was contemplated, 1. e, 20,000 tons, is a difference
of 547,600 in favor of foreign steamers.

6. It will be noted that the same American steamers were offered
and the same American sailing vessels, except that one American sail-
ing vessel for 5,000 tons was not offered on the second ecall, It will
also be noted that the lowest offer for foreign steamers on the first call,
I e, $4.16 per ton, was reduced to £4.12 on the gecond ecall.

7. On this second eall all American vessels, sail or steam, that were
offered at $T or less, or whose owners would make the $7 rate, were
chartered, resulting in ehooshgg three sailing vessels of 9,754 tons total
cargo and one steamer of 9,382 tons cargo, a total all told of 19,136
tons, at an average cost of $6.745 per ton. ;

5. Pending the negotiations to secure transportation Iin Ameriean
vessels, the stock of coal at Cavite became reduced to an alarming
extent ; at one time less than a month’s supply was on hand, and the
situation became so critical that it became imperative to consider the
acceptance of vessels of any nationality.

. On December 27, 1 ., 4 third call was issued, by advertisemen
for tmrtation of 30,000 tons, and again proposals were request
for v s of either American or foreign r, sail or steam. In
addition to the advertisement, supplemental notices were sent to sev-
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u]anty-ﬂve owners, agents, or brokers. TIroposals were received as fol-
OWS :

Proposals for transporting 30,000 tons of coal from the cast coast of the
United Stateg to the navel station, Cavite.

Proposals for transporting coal from the east coast of the United Stoles
to the naval station, Cavite.

\'tmherlh‘ ber | Rat 1R&te(:_{n
Nu umber e per | transporta-
of ships. | of tons, munli'e tion for

50,000 tons,

Offered by—

AMERICAN STEAMERS,

Atlantie Transport Co 1 9,000 $7.00 £210, 000
P e R P 1 9,000 7.50 225, 000
Levwis Luckenbach ..........cccoocoeef  Tor2z {f OB 7.50 225,000
AMERICAN SAILING VESSELS. [
9,000
WL B PRIDOT < < e e ad s ans 2o s ot oy } 8.00 240,000
Philip RUprecht ....cocmrivon vsnrsivns 1 5,000 6.50 195, 000
F. P. Nichols, for I. F. Chapman & Co . 1 2,500 6.50 195, 000
Arthur Sewall & C0o......cociicreinnens 1 4,600 6.50 195, 000
FOREIGN STEAMERS,
Howard, Houlder, Rowat & Co...ooenailanaanen. .- 80,000 5.50 65, 000
81 e i 10, COD 4.88 146,400
BN e e a5 20, 000 4.92 147, 600
MCOAT) B OO sicvsvniharnnansmnarsrnnslosenmannns]| 0000 4.87} 146, 250
owest offer for foreign steamers. oo oo $4. 875
west offer for American steamers_.__ . _______ .. 7.00

Excess of offer for American steamers over offer for foreign steamers,
$2.12} per ton, or 43.6 per cent, which on the entire quantity for which
shipment was contemplated—I. e., 30,000 tons—is a difference of $63,750
in favor of foreign steamers.

Excess of offer for American sailing vessels over offer for forelgm
steamers, $1.625, or 33.3 per cent, which on the entire quantity for
which shipment was contemplated—I. e., 30,000 tons—is a difference of
$48,750 in favor of foreign steamers.

10. All of the American vessels offered at this time, sall and steam,
were nct‘e{)l‘t’d. except the sailing vessel offered by Willlam F. Palmer
at $8, which rate was considered prohibitive. The steamers olfered in
this instance by Lewis Luckenbach were the same two that had twice

reviously been offered and each time deelined at the same rate offered
n this instance. However. the need of coal at Cavite was getting so
pressing that these ships had to be accepted at $7.50. It was at once
apparent, however, that in order to get coal to Cavite faster than it
was reguired for. use. foreign bottoms would necessarily have to le
resorted to, and by direction of the Secretary of the Navy nezotiations
were entered Into with Messrs., McCall & Co.. of Baltimore, and Lind
& Co.. of New York. the concerns which had sulinitted the lowest offers
for “foreign bottoms, which resnlted in awarding each a rcontract to
transport 30,000 tons in ships of foreign register, at §4.874 per ton.
This rate, however, was 754 cents higher than the previous low offer
for foreign bottoms. and the efforts to get American ships, preventing
tsl%e n%‘ep(au(‘:e of the original low offer, resulted in an outlay of over
50,000,

11. The accumulation of a stock of coal at Cavite having lween as-

sured, it was decided the part of wisdom to take advantage of any or

all American vessels that might possibly be available ‘in the near
future. and on February 15, 1905, another advertisement was inserted,
requesting proposals to transport 40,000 tons to Cavite in American
vessels only. This advertisement was supplemented by special notices
sent to 130 shipowners, agents, brokers, etc. Rixteen offerz were re-
ceived as follows:

Rate of
Number | Number | Rate per |tran rta
Offered by— of ships. | of tons. | ton. Hion. fox
40,000 tons.
AMERICAN BAILING VESSELS.
Arthur Sewall & CO....currermmnmecnnns 2 9,000 86,50 $260, 000
Philip Rupreeht .. S A T Ly 1 5, 000 6.5 2150, 000
F. P, Nichols. ... Massssmmasacsransanmen 2 4,100 6. 260, 000
FOREIGN STEAMERS.
SBanderson & Son....ooianeainns 4.40 176, 000
MeCall & Co...c.. - 4.35 174, 000
Lewis Luckenbach...... 4.65 186, 000
Busk & Jevons.......cccaense 4.65 186, 020
Winchester & Co ......... 4.25 150,000
Funch, Edye & Co........ 4.50 180, 000
Hopkins & Co .......... 4.2 170, 000
J. W. Elwell & Co ...... 4.75 150, 000
Bowring & Co 4.50 180,
Hogan & 8on ..ii...oit-aiitiien 4.42} 177,000
Lowest offer for foreign steamers—. —————————_____._ $4.25
Lowest offer for American steamers, none offered.
Towest offer. for forelgn steamers. - .o oo como . 4. 25
Lowest offer for American salling vessels_ . ____ 6. 50

Excess of offer for American salling vessels over offer for foreign
steamers, $2.23, or 53 per cent, which on the entire quantity for which
shipment was contemplated, i. e.,, 40,000 tons, is a difference of $90,000
in favor of foreign steamers, .

12. 1t will be noted that although proposals for transportation in
American bottoms onl{' were distinetly vested, but 18,000 tons of
Americnn ships were offered, while foreign ships, approximating 240,000
tons, were offered. All offers of American ships were accepted.

1%. The fifth general call for proposals was made July 8, 1905, not
by advertisement, but by clrcular letter sent to 129 shipowners, agents,
or l;ruteru throughout the TUnited States. The result of this call was
as follows : i

-3 Number | Number | Rate per
Offered by: of ships. | of tons. tlrml.)‘3
AMERICAN STEAMERS,
Tawis TAckenbach oo oiss o i din i rids s o s et n 2 11,000 §7.50
AMERICAN SAILING VESSELS,
DB DeaTHOND o o oo wmemws puvn 2 7, 800 6.50
r 2 10, 0C0 6.50
B P NIhOIS . cacivyvnvnesirnss R TRy s 1 5,000 6.00
i 8, PR o e A e 1 2, 800 6. 25
FOREIGN STEAMERS.
J. H. Winchester & Co......... e A oA 1 7,600 4.00
Co P Bnmnet & O Ln e i e 2 | - 11,400 4.75
G, 000
Tweedie TIRAINE CO v ivacaiicsaaioiaasineasansn 1 { 10 } 6.00
7,000
MOORIL & 0. oo i e by <o a e e el e 00
J. W. I':lweil&Cu....................-..........-..| 2 7,000 4.3
Lowest offer for foreign steamers____________________________. §4. 00
Lowest offer for Amerlcan steamers__________________________ 7. 50

Excess of offer for American steamers over offer for foreign steamers,
$3.50 per ton. or S7.5. per cent, which, on the entire quantity for
which shipment was contemplated, i. e., 25,000 tons, is a difference of
$87,500 in favor of forelgn steamers.

Towest offer for forelgn steamers__.__—___________________._ $.00
Lowest offer for American sailing vessels______ _______________ G. D0

Excess of offer for American salling wvessels over offer for foreign
steamers, $2 per ton, or 50 per cent, which, on the entire quantity for
which shipment was contemplated, i e., 25,000 tons, is a difference of
£50.000 in favor of foreign steamers.

All bona fide offers for American sailing vessels were accepted. The
offers for American steamers were not accepted, but $7 per ton was
offered, which was declined. 3

14. No other advertisement for proposals was issued untll December
G, 19006, but, based on individual offers from owners or agents, a British
steamer was chartered at 54‘40'[;91‘ ton, one at $4.25 per ton, and three
at $4 per ton, while ten American sailing vessels were chartered at
prices ranging from $5.50 to $6.50 per ton. During the present fiscal
vear, July 1 to date. no shipments have been made to Cavite,

15. Some of the American vessels shown as being offered under the
various requests for proposals heretofore detalled were offered while -
thelr acceptance on a previous offer was already under consideration.
"¢ number of American ships that have been offered fo the” Bureau
mhero therefore actually less in number than the foregoing statement
shows, .

16. Since the act under consideration went into effect it is not be-
lieved that any American sailing vessel that has been offered for Cavite
at £6.50 or less has been rejected, unless they have been required by the
Bureau for cther destinations or unless the Durean's funds were in
snch a state as to make rejection necessary, mor has any American
steamer that has been offered at £7.50 or less been rejected, except in
the one instance of two steamers, total 9,000 tons, offered at $7.50.
The Bureau offered $7 per ton, which offer was declined by the owner,

17. Despite the fact that practically all American tonnage offered
has been agcepted and that 104,400 tons of coal have been shipped in
foreizn bottoms since the operation of the act referred to, the stock of

coal at Cavite, which on January 1, 1906, was approximately 104,000
tons, has been reduced to 57,800 tons on January 1, 1907,

18 On December G, 1906, an advertisement was issued ealling for
roposals to transport 50,000 tons of coal to Cavite under the follow-
ng items:

Ttem A. Transportation in American steamers.

Item A—1. Transportation in American sailing vessels,

Item B. Transportation in foreign steamers.

I1tem B-1. Transportation in foreign sailing vessels,

Ttem (. American coal lald down.

Item 1), Cardiff coal laid down.

In addition to the advertisement. special notices were sent to 1353

shipowners, agents, and brokers, and agents of coal suppliers, ete. Pro-
posals were received as follows:

Num- | Num-
Offered by— ber of | ber of | Rate per
ships. | tons. >

Remarks,

ITEM A.
Transportation tn American steamers.
No offers received. .

ITEM A-1.

Transportation in Ainerican sailing
ressels.

$6.50 | Report Apr.1,1007

g

Arthur Sewall & CO..vnvvrnninsnas 1| 5
ITEM B.

Troansportalion {n foreign sleamers.

Frank Waterhouse & Co..... 50, 000 5.35
Howard, Houlder, Rowat & 50, 000 4.98
Samunel Holmes. ... 50, 000 5. 60
L BIER el ie
Gl -Linnng: g -0 | Different condi-
Do . 50,000 4. 78-5.08 s
2 50,000 (4. 88-5.18 } oSy peelted
50, 000 5.00 A3
50, 000 4.70
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Num- | Num-
Offered by— ber of | ber of Ratt.:nper Remarks.
ships, | tons. !
Item B-1.
Transportation in foreign sailing
vessels.
None offered.
IteM C.
American coal delivered Cavite.
Charles Dunlop.....ceeeeeeuienansfonas 50,000 | 88.88|
Lind &C0....couuensnsnnnnn 50, 000 7.50 }D;ﬂ'erent condi-
Vi R L e R T I S SRR 50, 000 7.2 tions of delivery.
Irem D.
Cardiff coal delivered Cavite.
T MO0Te & 00....ccnrrnacsescncalsensacss 50,000 8.85
Castner, Curran & Bullitt..........|........| 50,000 8.75
MeCall-Dinning & Co...... O] [ T 20, 000 8.71 }Diﬂ'emut. condi-
PN S BSl oy i s e o wwa RSapihs Vinslasansewel 20y 000 8.81 tions of delivery.

1t will be noted that in these proposals but one American vessel was
offered, aud that a salling vessel of 5,000 tons capacity, at $6.50, due
for cargo alout April 1, 1907. This ship will be considered later.

19. By authority of the Department a contract has been entered
into for trausporting 10,000 tons in foreizn bottoms at $4.70 per ton,
coal to be supplied by the Burean, and for 40.000 tons of American
coal delivered at Cavite in foreign bottoms at $7.25 per ton, including
the cost of coal, transportation. insurance, ete.

20. The following statement shows the number of tons of coal
shipped to the naval station, Cavite, from 1902 and including the fiscal
year 1004, the nationality of bottoms used for its transportation, and
average rate of transportation paid:

Number
of tons.

Year. Nationality. Number. Class, *"r:{:“

ey e R
Forei
Ame:

can .

21. In addition to consideria% the question of American Dbottoms
for shipping coal to Manila, the Bureau is required to consider Ameri-
can vessels only in the transgortatlon of American coal to Honolulu,
to San Francisco, and to other outlying United States Government
possessions., i

22, Failing to secure American bottoms for such shipments, it be-
came necessary to adopt the only other alternative, of importing coals
of foreign origin, principally coal from Wales, in foreign ships. The
(iovernment is therefore practically at the comblned mercy of the
British coal trade and owners of foreign sh[}}s. and must pay whatever

rice may. be demanded of however high it may be considered.
ifforts have been made for more than a week to secure one cargo of
Welsh coal for delivery at the navy-yard, Mare Island., The lowest
offer made, and which must be accepted, provided the Bureaun Is suc-
cessful in its efforts to do so, is $11 é}gr ton for a second or third
grade coal. The last price paid was $6.80 per ton delivered for coal of
the first qua]lt{l.

23. During the fiscal year 1903 approximately 30,000 tons of Welsh
conl was purchased for delivery to the navy-yard, Mare Island. For
a gart of this £7.08 was pald and for the remainder $7.13. In 1904
and 1905 no shipments of Cardiff coal were made, but small quantities
of coal mined on the Pacific coast were purchased as required, princi-

ally for yard use. This is not good coal for use on naval vessels, and
s expensive to use at the prices paid. In 1006 approximately 40,000
tons of Welsh coal were purchased, delivered at the navy-yard, Mare
Islnnd.lgor a part of which $6.80 was paid, for the remainder $7.14
was pald.

24. During the current fiscal year, owing to a preference of Ameri-
can vessels for 8an Francisco as a point of destination, four American
salling vessels have been chartered to carry coal to Mare Island, one at
$5.70 per ton, two at £G per ton, and one at $6.50, and one American
steamer at $7.50 per ton. Efforts to secure other American steamers at
this rate have failed. owing to their inability to obtain return cargoes.
These rates are for transportation only, to which must be added the
cost of the eoal, at $2.75 per ton.

25. There-have been no shipments of American coal to Honolulu dur-
ing the present fiscal ,rl?ar. uring the fiscal year 1906 10,000 tons of
Welsh coal were purchased, delivered at this giace. at $7.40 for coal,
freight, and other expenses. There was also shipped during this fiscal

ear two cargoes in American vessels, and small quantities of from

0 to 1,400 tons were left there by American ships, having carried
cargoes to Cavite and to which a concession was made of permitting a
part of the cargo to be carried to Honolulu as ballast, depositing it at
that place. During the fiscal year 1905 no shipments were made, and
during the fiscal year 1904 8,000 tons of Welsh coal was purchased at
$7.95 delivered, including cost of coal, freight, and other charges.

Forelgn coal and foreign ships, however, are indispensable to this
station if American coal and American ships are diverted In other
directions. In addition coal must be sent {’: our coaling depots at
Pichilinque Bay, Mexico; Yokohama, Japan; Sitka, Alaska: Tutuila,
Samoa; Guam; Puget Sound, and te our depots at California City
Point and San Diego, now In course of construction or in contempla-
tion. These places are practically dependent on Welsh coal, or coal
mined on the Pacific coast, which can not always be had, and, as

rineipally on

stated before, is not suitable for use on war vessels,
ts smoke-pro-

account of its comparatively low steaming value and
ducing qualities.

26. The American sailing vessels that have been charfered to carrf
coal to Manila number twelve, and the American steamers five. The sail-
ing vessels, as a rule, are ontbound for Honolulu and are what may be
termed the sugar fleet. In most cases, in addition to the rate paid, the
ship must be allowed to relain about one-fourth of the cargo carried
to Manila to ballast the ship to Honolulu. This results in a practical
saving of about 50 cents per ton on the cargo capacity of the ship. and
must be added to the rate actually paid for transportation in caleulating
the value of the business to the Bllilp. Furthermore, shipowners now
require that not only ballast be supplied them to final destination, but
require that ballast be supplied them from Eoint of last discharge to
the point the coal Is to be loaded, should the latter point be distant
frem the former.

27. Of the American steamers but five have been chartered since the
law in question went into effect, and these five renresent but two
owners, two ships being owned by one concern, Lewis Luckenbach, and
three Dby another, the Atlantic Transport Line. No charter of an
American steamer may be expected at less than $7.50 per ton, the rate
paid for the Luckenbach ships. Two of the other three were secured
at $7. but the experience gained by their owners was such as to cause
them to demand $7.50 for the third, which was paid: and though
recently they have been seeking the business, it must be on their own
terms, practically. "They want 2o more charters at $7.50. In 1005
they offered one of their ships at §8 per ton, agreeing to refund to the
Government 50 cents per fon provided they were * able to secure for
the homeward voyage a cargo the freight upon which would pay all
expenses from the time the ship finishes discharging at Manila until
free of her homeward cargo at the Unlted States port, plus 5 per cent
on the value of the ship during this period.” his company admits
its willingness and desire to keep Its four large freighters in the coal-
carrying business, but by the foregoing indicate their inability to
insure return freights, thus necessitating the Government to pay on
the outward trip the operating expenses of the in and out voyage and
a falr margin of Iq:roﬂt.

28, Again in 1905, after demonstrating their inability to use the
ships in the Manila coal-carrying trade at a rate fair to the Govern-
ment which would net them a fair margin of profit on the business,
they made a proposition to charter two of their fleet to the Govern-
ment by the year at a stipulated rate per ton per month on the dead-
welght capacity of the shi{iﬁ.

20. Of the salling vessels chartered, 1. e., twelve, six were owned by
one concern, two by another concern, the remaining four being owned
by separate concerns, making six owners all told.

30. However desirable It may be to charter American vessels to
carry Government coal, it has demonstrated that the number of
such vessels avallable for the business, Egrlnci&ml!y salling vessels, are
totally inadequate for the service required, and all other considerations
aside, the long voyage through the Tropics, endangering the vessel and
the crew, and the possible loss of the cargo, all due to the liabillty of
fire from spontaneous combustion in the coal, makes sailing vessels
decidedly objectionable. A sailing wvessel uires from one hundred
and seven to one hundred and seventy-two y8 for the voyage from
the east coast of the Unlted States to Manila, or from three and one-
half to five and one-half months, the average being about five months.

Mr. MANN. Will the gentleman yield for a question?

Mr. FOSS. Yes.

Mr. MANN. This is a limitation upon the appropriation.

« Mr. FOSS. For this year.

Mr. MANN. The law provides that they must follow the
provisions of the statute. This bill limits the appropriation so
they ean not follow the provisions of the statute. If this re-
mains in the form in which it is proposed, it simply makes your
entire appropriation ineffective.

Mr. WILLIAM W. KITCHIN. If the gentleman from Illi-
nois will permit me, I will say that this would have been sub-
ject to a point of order, according to the rulings, as I recollect,
of the Chair last year, with which, however, I did not agree.

Mr. MANN. This is a mere limitation now.

Mr. WILLIAM W. KITCHIN. This will be a limitation upon
it, and they can expend this appropriation in accordance with
the limitation.

Mr. MANN. As I understood from the reading of the amend-
ment, it said that no part of the appropriation should be used
unless so and so is done, and that means that unless so and so
is done contrary to the statutes of the United States.

Mr. WILLIAM W.*KITCHIN. But I think this provision in
this appropriation will supersede the general law on the sub-
ject as to this appropriation. As I said, it would have been
subject to a point of order under the former ruling, but I take
it that no Secretary of the Navy could be charged with vio-
lating the law when in expending a fund he followed the pro-
visions attaching to the specific appropriation. \

Mr. MANN. I did not think the gentleman’s amendment was
subject to the point of order, whatever the ruling on it may
have been. If is a limitation in form expressly, and if it had
been put in a positive form undoubtedly the point of order
would have been made upon it by some one, or at least reserved
upon it. It is expressly in the form of a limitation, and if it be
a mere limitation the result is simply to make the total appro-
priation unavailable.

Mr. WILLIAM W. KITCHIN. I do not agree with the gen-
tleman that the appropriation will be unavailable. But, in fur-
therance of the statement of the gentleman from Illinois [Mr.
Foss], chairman of the committee, I desire to say in this con-
nection that on December 6, 1906, the Department advertised for
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proposals to transport 50,000 tons of coal to Cavite under the
following items:

Item A. Transportation in American steamers.

Then it gives several others, and the statement is made that,
in addition to the advertisement, special notices were sent to
133 shipowners, agents, brokers, agents of coal supplies, and so
forth, and not a single proposition.was received from an Ameri-
ean steamer to transport any part of that coal, and only one
offer from a sailing vessel, and that for only 5,000 tons.

Mr., BUTLER of Pennsylvania. Before the gentleman sits
down I want to ask him a question.

Mr. WILLIAM W. KITCHIN. Certainly.

Mr. BUTLER of Pennsylvania. If that amendment prevails,
this Government may buy coal from any country it sees fit?

Mr. WILLIAM W. KITCHIN. In the Philippines. It is lim-
ited to the Philippines,

Mr. BUTLER of Pennsylvania. But this Department may
buy eoal of any country it pleases and is not required to buy
coal in this country. Is that the effect of the amendment?

Mr. WILLIAM W. KITCHIN. That is the effect of the
amendment.

Mr. BUTLER of Pennsylvania. You could not convince me to
vote for that if you talked four days.

Mr, WILLIAM W. KITCHIN. But in response to the adver-
tisement that I ealled attention to there are bidders who offered
to deliver American coal and to sgell American coal there for $1
a ton less than they can get any foreign coal there.

Mr. HULL. - Then, what is the object of this?

Mr. WILLIAM W. KITCHIN. It permits them to buy where
they please.

The CHAIRMAN. The time of the gentleman has expired.

Mr. WILLIAM W. KITCHIN. I should like to have about
three minutes more on that point.

DBy unaunimous consent the time of Mr. WiLrrax W. KrrcHIN
was extended three minutes.

Mr. WILLIAM W. KITCHIN. The object of that provision
is to give power to the Navy Department to buy its coal there
as cheap as it can; but, as a matter of fact, according to this
report we can buy American coal there for a dollar a ton less
than we can buy any foreign coal. According to these offers for
American coal delivered at Cavite, the offer of one bidder for
50,000 tons was $8.80, and of one bidder 50,000 tons at $7.50
under certain conditions and $7.25 under other conditions.
Cardiff coal delivered at Cavite—that is foreign coal, as I under-
stand—the cheapest price of that was for 20,000 tons at $8.71
and 20,000 tons at $8.81, which is more than a dollar a ton higher
than the lowest offer for 50,000 tons of American coal. I take
it that this Department has given us full information, after
full advertisement, not only through the press, but by the vari-
ous circulars and letters sent out to the coal dealers and agents.

Mr. LOUDENSLAGER. Mr. Chairman, in view of the state-
ments of the chairman of the committee, I do not have any de-
sire to strenuously oppose this amendment, and especially in
view of the recommendation of the Chief of the Bureaun. I mean
if it conforms lo the wishes of the committee, but I do desire
to correct what I deem Is some error in the statement of the
gentleman from North Carolina [Mr. Witriaa W. KrrcHIN] re-
garding the effect of this law which authorizes the Secretary of
the Navy to transport this coal in American bottoms where the
prices are not exorbitant or extravagant,

If the gentleman from North Carolina had looked over the
reports of the Chief of the Bureau for a period of years be-
fore the passage of this law, when all of it was carried in for-
eign bottoms, he would have observed what it costs this Gov-
ernment to earry its coal from the Atlahtic coast to the DPa-
cific possessions. From the year 1809 down to the year 1906
the lowest price for the transportation of coal was in the
year 1906, save the two years of 1903 and 1904, before tho
passage of the law which the gentleman from North Carolina
now declaims, against. So that the effect of this law, according
to the statement of the Chief of that Bureau, must have been
beneficial in stating to these owners of foreign bottoms that no
combination as to price would be accepted, but that those who
owned American vessels might bid lower, and hence their prices
were reduced from that which formerly obtained. The gentle-
man also made a statement that the price charged by the
owners of American vessels was practically $7.50 a ton. The
Chief of the Bureau says it was $6.04 a ton.

Mr, WILLIAM W. KITCHIN. I have these tables here, and
on page 460, which is a part of Document No. 68 of our commit-
tee, it says that no charter of an American steamer may be
expected at less than $7.50 a ton, the rate paid for the Lucken-
back ships, and he says that they want no more at $7.50. Upon
that same pamphlet, page 459, it says that in 1903 we carried

41,000 tons of coal at $4.77 a ton. That was in foreign bottoms,
and in 1904—

Mr. LOUDENSLAGER. Oh, I am famillar with all those
figures. I am not answering the argument of the Chief of the
Burean or the argument of the gentleman from North Carolina
save by the facts as reported by the Department, which certainly
can not be contradicted.

Mr. WILLIAM W. KITCHIN. The statement that I read
from is dated February 5, 1907, just a week ago to-day.

Mr. FITZGERALD. The gentleman will remember that the
Secretary of the Navy, in his annual report last year, stated
that the only effect of that law was to create embarrassment,
annoyance, and expense to the Department.

Mr. LOUDENSLAGER. I do not know that those were the
exact words, but T remember something in that line.

hMtt;. FITZGERALD. I think his words were even more em-
phatic.

Mr. LOUDENSLAGER. I want to state for the information
of the committee that when the Department carried its coal in
foreign bottoms it paid $6.46 a ton on an average, but last year
it was only $6.04, or 42 cents difference.

Mr. WILLTAM W. KITCHIN. That was in sailing vessels.

Mr. HULL. Mr. Chairman, ordinarily I would hesitate to
break into a discussion on an appropriation bill in the prepara-
tion of which I have had no responsibility, but it seems to me
that this amendment is a very radieal departure from the entire
history of this country, and it is a proposition to break down
one of the restrictions and safeguards for the American people
trading with themselves or those people dependent upon them
for their government. It seems to me it is a mistake in an
amendment of this character to adopt it in the Committee of
the Whole in this way without consideration. The Committee
on Naval Affairs evidently did not fgvor this matter or it would
have reported it. 1t was before the committee evidently or the
hearings the gentleman from North Carclina [Mr. Wirrraam W.
Kircain] has quoted could not be so full as he claims them
to be.

Mr. WILLIAM W. KITCHIN. Will the gentleman permit
an interruption?

Mr. HULL. Certainly.

Mr. WILLIAM W. KITCHIN. This main document that we
have on this subject was made after the chairman of the com-
mittee had reported this bill to the House, in which a review of
the entire situation was had, showing the prices we have paid,
showing the situation we are now in—that we are unahle to get
sufficient American steamers——

Mr. HULL. Well, it was not considered by the committee.
My understanding of the present law is that the coal has to be
carried in American bottoms if it can be carried for the same
price as in foreign bottoms.

Mr. LOUDENSLAGER. If it is not exorbitant.

Mr. HULL. Yes. We have in our coastwise trade a provi-
sion ‘of law that it has to be carried in American bottoms. No
foreign trade can compete with us in our coastwise trade. The
Philippines, in one sense, is our coastwise trade, and, in my
judgment, should be made absolutely under the same provisions
as the rest of this country. We pay all the expenses of their
administration ; we are respongible for good government there
just as much as we are on the mainland of this continent, and,
in my judgment, we should preserve to our own people all of
the advantages of trading there that we possibly can preserve
to them. There is now before this Congress the proposition to
aid our marine by subsidies in the nature of additional compen-
sation in ecarrying the mails, and yet with that proposition be-
fore us we comne in here and propose to strike down one safe-
guard and open to the commerce of the world trade with the
Philippine Islands. I am opposed to the proposition. I do not
believe it is right, and I hope it will not be adopted, even if the
Committee on Naval Affairs should be for it.

Mr. COOPER of Wisconsin, Will the gentleman permit an
inguiry ? y

Mr. HULL. Yes.

Mr. COOPER of Wisconsin, I understand the gentleman to
say that the putting of these navigation laws against the Phllip—
pines practically made them a part of our coast line.

Mr. HULL. I say they ought to be.

Mr. COOPERR of Wisconsin. It makes them that in effect,
does it not, if it limits the carrying to our own ships?

Mr. HULL. Certainly.

Mr. COOPER of Wisconsin. Does the gentleman think we
ought to put the coastwise navigation laws against any island
and make it a part of our coast line and at the same time keep
a high tariff against its products?

Mr. HULL. No; I do not. There ought not to be any tariff
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bhetween auy part of this country, whether you call it the United
States proper or one of its dependencies. I am in favor of
wherever the flag goes having free trade in all parts of the
United States. I hope this amendment will not be adopted.

Mr. BUTLER of Pennsylvania. Does the gentleman under-
stand that if this amendment is adopted this Government has
permission to buy its coal from any nation?

Mr. HULL. I understand that, and I am opposed to the
whole proposition.

Mr. FOSS. Mr. Chairman, this provision applies only to the
appropriation of this year, and we are in a peculiar situation.
So far as the law is concerned with reference to American
bottoms, that law was passed only two years ago. Up to that
time we could buy our coal wherever we saw fit, whether it was
shipped in foreign bottoms or any other kind of bottoms, but
the law was passed two years ago, and it has had this effect,
and we are in this situation to-day; and so far as I am con-
cerned I shall support the gentleman from North Carolina. I
want to say to the gentleman, my colleague on the committee,
that I think I am as intensely an American as he is. I would
like to see everything which is consumed by the sailors on
board our ships American. I would like to see the coal Ameri-
can; I would like to see everything American; but I want
to say to him that notwithstanding that this law has been in
effect it does not preclude our country from buying foreign coal
wherever it sees fit to-day, even for our home stations, because
here during the last year, 1906, approximately 40,000 tons of
Welsh coal were purchased and delivered at the navy-yard at
Mare Island. We are buying foreign coal everywhere, wherever
we go. .

Mr. BUTLER of Pennsylvania. I suggest to my colleague on
the committee it is under stress they buy that coal, because they
can not get our own.

Mr. FOSS. Of course they buy American coal when they can.

Mr. CRUMPACKER. Allow me to make the suggestion that
we enacted a law several years ago extending the coastwise
laws to the Philippine Archipelago, and we could not get Amer-
iecan boats enough to accommodate the trade and we were eom-
pelled to postpone the operation of that law until two years from
next April, because there were not American boats encugh to
take care of the trade. Now, if we enforce the present law and
require all coal to be carried in American bottoms what will
be the outcome? We could not get American boats enough to
provide for the commerce of the islands.

Mr. HULL. Do you understand coal is now carried in Amer-
ican bottoms?

Mr. CRUMPACKER. Not under this provision.

Mr. HULL. Independent of this provision?

Mr. CRUMPACKER. The law provides that coal must be
carried in American boats unless the rates are “ extortionate.”
That word “ extortionate "——

Mr. HULL. Unreasonable.

Mr. CRUMPACKER. That is an elastic word, and it is diffi-
cult to apply and fix a standard.

Mr. HUMPHREY of Washington. May I ask the gentleman
a question?

Mr. CRUMPACKER. You may.

Mr. HUMPHREY of Washington. You were speaking about
the law extending the coastwise laws to the Philippines for two
years on account of the shortage of American ships. When you
had that bill did you give any hearings to anybody? Was not
that bill brought in here and put through the House in about
forty-eight hours, without opportunity for any of the shipping
interests of this country to be heard?

Mr. CRUMPACKER. I do not know about that. I know the
Committee on the Merchant Marine of the House had before it a
bill containing identically the same provisions, and the War
Department and the Philippine Commisgion insisted—repeat-
edly insisted—upon it, and stated that if the law went into
force the result would be disastrous if not destructive to com-
merce between the mainland of this country and the Philippine
Archipelago. :

Mr. HUMPHREY of Washington. The gentleman dodges the
question. I asked if it is not the fact that the law was intro-
dueed here, brought in from the committee, and passed through
without a hearing inside of forty-eight hours.

Mr. CRUMPACKER. There was no formal hearing before
the committee, because the matter had been thoroughly investi-
gated and recommendations came to us from the War Depart-
ment and the Philippine Commission and

Mr. HUMPHREY of Washington. I take issue with the gen-
tleman when he says that there are no American ships——

The CITATRMAN. The time of the gentleman has expired.

Mr. WALDO. Mr. Chairman, it seems to me this is a very
remarkable proposition for the chairman of this committee to

agree to. It is the first time that I have known, certainly sinee
I have been here, of the proposal of a measure allowing the
world to compete with American ships in carrying coal for our
own Navy. In the first place, as already indicated by the
gentleman from Washington, it is an injustice to the American
shipping which we are trying to aid at this very moment. A
bill for that purpose is just now brought here before the House—
a bill which I understand meets the approval of a majority of
this side of the House, and certainly ought, although it does not
go far enough ; yet at this moment we propose to allow the ship-
ping of the world to come in here and compete against American
bottoms——

Mr. HULL. On Government work.

Mr. WALDO. Yes; on Government work. Such a proposi-
tion seems to me to be remarkable. Aside from that question,
it is a very foolish thing to put cur Navy in the hands of foreign
shipowners, to leave thus to foreign nations the power to say
whether we shall have coal enough to run our own battle ships.
Foreign nations will have the power then to say whether. we
shall have coal enough, what kind of coal we shall have, or
whether we shall coal our Navy at all. It seems to me a most
remarkable thing for us to think for one moment of allowing
the shipping of the world to ecompete for the furnishing of sup-
plies of coal necessary before our Navy can operate at all. It
would be very much better for this Government to build eol-
liers to ecarry coal to our Navy in the Philippines rather than
to depend upon foreign ships, no matter how cheaply they can
be hired. If the gentleman is opposed to allowing such mer-
chant ships as we have do the Government business, then cer-
tainly he ought to favor an appropriation to build colliers so
that the Government can itself carry the coal necessary for the
Navy.

1 suppose if we were to have a war with England those favor-
ing this amendment would permit English ships to bid for the
carrying of coal to our war ships and to follow our ships from
place to place with necessary coal, because it would be so much
cheaper. That will be the next step, and it will certainly be a
natural step if we allow the world to bid for the carrying of
coal to our Navy in the Philippines. If the policy of the pro-
posed amendment is to be followed, in a little while we will not
have any merchant ships at all to carry coal there or anywhere,
and the result will be that we shall have to depend on France,
or England, or Germany to furnish colliers to follow our war
ships and coal them, in time of war as well as in time of peace,
else we can not get any coal at all. For the protection of the
Iast remnant of American shipping and the saving of our Navy

Jtself from future disaster, I hope if there is any patriotic

American here he will vote against any such amendment.
[Applause. ]

Mr. FITZGERALD. Mr. Chairman, in the last session of Con-
gress I attempted to have an amendment adopted that would
limit the price paid to the owners of American ships for carry-
ing coal. Some of the owners of the ships that go from ports
on the Atlantic coast live in the distriet represented by my ecol-
league [Mr. Warpo] and some in the district represented by
myself. My action was based, however, upon the recommenda-
tion made by the Secretary of the Navy in his report for 1905,
in which he said that the result of the law requiring supplies to
be carried in American vessels * was only to cause trouble and
expense to the Government, with no offsetting advantage.” He
also stated that the law did not promote the building of any
American ship or the training of any American sailor. The
only good it did was to benefit the owners of the ships, and it
had largely increased the cost of transporting coal.

I am opposed to the continuance of any law that will permit
an American citizen to hold the Government by the throat and
extort money from it in the transporting of supplies required
by the Government in distant places. The excuse that has been
given for these exorbitant prices has been that the American
shipowners could not obtain ecargoes back at remunerative
prices.

At the request of the gentleman from Michigan [Mr. Loubn],
a member of the Committee on Naval Affairs, several weeks
ago I wired one of the largest freight brokers in the ecity of
New York, and he sent me a message saying the rates for the
last steamer that arrived in New York from Manila were, for
hemp, 45s. a ton, and for sugar, 27s. 6d. a ton of 2,240 pounds.
The prices on returned cargoes are largely in excess of the
prices paid on outgoing cargoes. Under the existing law the
President has the right, if the bids of the owners of American
ships are excessive or unreasonable, to permit the earrying of
coal in foreign bottoms; but, as I pointed out at the last session,
the President is charged with a multitude of duties, and it is
impossible for him to give his attention to these matters. We
should permit the Department, when it finds itself confronted

.
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by a few men controlling the few American ships putting up
unreasonably and unfairly the price of transporting coal, to ship
" the coal in other ships at a reasonable price.

Mr. MADDEN. Will the gentleman yield for a question?

Mr. FITZGERALD. Yes.

Mr. MADDEN. I understand the gentleman to say that the
President under existing law has the power to regulate the
method of shipment of coal either in American or foreign bot-
toms, but that his duties were so numerous he might not have
his attention called to the character of his work. If that be
true, is it not possible for the Secretary of the Navy, or some-
body acting for the Secretary of the Navy, to call the attention
of the President to the discrimination which was being prac-
ticed against the Government for American shipping?

Mr. FITZGERALD. The Secretary of the Navy did ecall the
President’s attention to it. His request that the law be re-
pealed was contained in his annual report to the President for
the year 1905, and he urged that the law be repealed because it
resulted only in expense and trouble to the Government, Since
the President is too busy to take up a trifling matter like that,
particularly as it arises upon each shipment, but which in-
volves in a year an additional expense of three hundred to four
hundred thousand-dollars to the Government, it is very easy for
this House in its deliberations to give a little attention to the
matter and to save that money to the Government. The Secre-
tary of the Navy pointed out—and I will say this for the
benefit of the gentleman from Ohio [Mr. GrosvExor]—that, re-
gardless of his opinion as to the advisability of making appro-
priations for subsidies for ships, this law should be repealed,
because it did not Lelp to build ships or to train American
sailors.

Mr. OLMSTED. AMr. Chairman, I move to amend the amend-
ment by striking out the last word.

Mr. Chairman, I am opposed to this proposition upon the gen-
eral principles so well stated by the gentleman from Iowa [Mr.
Hurr] and the gentleman from New York [Mr. Warpo]. I am
opposed to it also because it seems from the figures submitted
by the gentleman from New Jersey [Mr. Loupexsracer] that
the present law instead of increasing the price of coal or the
price of transportation has actually reduced the price of trans-
portation, so that coal is now secured in the I’hilippines for
Government use at lower prices than before.

I am opposed to it for the further reason that this important
proposgition has not been submitted to or considered by the
Naval Committee, and therefore we have not the benefit of a
report, either unanimous or of the majority of that committee.
The committee itself seem to be divided upon it here. I am op-
posed to it, too, for the further reason that there does not
seem to have arisen any emergency requiring this deviation
from our present principle of American bottoms for American
transportation of American coal for the use of the American
Navy. It is very singular that if there is such an emergency
it did not arise until after this naval bill was reported to this
House.

I am opposed to it for the further reason that the amendment
in the present form would nullify the appropriation so far as
the supply of coal to the Philippines is concerned. We have
now a law providing how coal shall be purchased, by whom it
shall be purchased, and how it shall be shipped to the T’hilip-
pines. This proposed amendment, instead of repealing that
law and enacting a new one, says that the Secretary of the
Navy shall not proeeed to use any portion of this appropriation
provided in the bill unless he violates that law. It makes it
impossible £sr the Secretary of the Navy fo expend money for
the purchase of coal so far as the Philippine Islands are con-
cerned. An important measure like this ought not to be sprung
upon us, without a committee report, at a time when, under
the five-minute rule, we have no opportunity for general de-
bate.

In the event of war the United States Navy would be in a
bad way if it had to depend for coal upon foreign contracts
for foreign coal to be transported in foreign bottoms,

Mr. HUMPHREY of Washington. Mr. Chairman, I just
want one moment to reply further to the statement that was
made by the gentleman from Indiana [Mr. CRUMPACKER] in re-
gard to the bill extending the time of the taking effect of the
coastwise laws and to say a few words as to why American
ships are unable to carry freight to the Philippines. The law
of which the gentleman spoke, extending the time of the coast-
wise law, according to my recollection, was introduced into this
House, was referred to his committee, and called up here within
forty-eight hours. I know that when I went to inquire of the
gentleman about the bill it was ready to be heard, upon that
very morning.

Now, the difficulty about shipping over to Manila has been
brought about by that very measure of extension of the time of
the coastwise laws, because American ships can not get freight
coming in this direction, and the reason of it is that there is a
combination over in Manila between the British merchants and
foreign ships, and the moment an American vessel goes into the
harbor of Manila they reduce the rate sufficient to make it un-
profitable for an American vessel to go there.

What has been the result? The result of it has been that
American vessels have stopped going to Manila. The two
large Iill vessels, carrying 20,000 tons each, no longer go to
Manila for that very reason; and within the last thirty days
three of the Boston Steamship Company’s vessels have sfopped
going to Manila, and now we have only two American vessels
running regularly to the Philippines. And now you propose to
take away even the two that are left and depend upon foreign
vessels to carry not only coal but our soldiers and ammunition.
If the time for’ the going into effect of the coastwise law had
not been extended for two years, American vessels would be carry-
ing this freight, and there would be to-day eight instead of two
American vessels going to the Philippines. It seems to me that
it is a very unusual proposition that this Government should
not only carry our coal to our Navy in foreign vessels, but buy
that coal for our Navy from the foreigner when we can get it
cheaper than we can get it at home. For one I am not willing
to subscribe to that proposition. And I am opposed to this
legislation, because you are only going one step further toward
destroying the only American ships we have left.

Mr. WILLIAM W. KITCHIN. Is the gentleman from \Wash-
ington of the impression that these ships which are in the regu-
lar lines carry coal?

Mr. HUMPHREY of Washington.
the Pacific coast to the Philippines.

Mr. WILLIAM W. KITCHIN. They start on the Chesapeake
and go there. And that is what you adopt if you adopt this
amendment.

Mr. HUMPHREY of Washington. I am not talking about
the Pacific coast, because no coal goes from there. I am spenk-
ing from the interest I take in the subject generally, I am in-
terested in shipping and in the merchant marine, and I am
interested in the American people having their own supplies
carried in American ships. I have no interest in the subject
in so far as my own district is concerned.

Mr. GROSVENOR. Mr. Chairman, I would like to have
about five minutes to speak on this subject. I did not intend
to discuss the main questions that are involved in the proposi-
tion of this amendment at this time. The gentleman complained
that the Government of the United States in the matter of its
transportation has violated and practically nullified the move-
ment which would undoubtedly have resulted in the complete
competition between our own coastwise ships and those of our
competitors in foreign bottoms. It is a poor time now to do this,
Let us suppose a case now. Suppose that this threatened
trouble with the oriental countries should come. What are we
to do with our Navy and without naval supplies? We have not
men enough to man two-thirds of our Navy to-day; and we pro-
pose to turn over the furnishing of the coal to our Navy to
contractors carrying foreign flags. England carries a flag which
is in treaty alliance with Japan. English ships would undoubt-
edly be the sucecessful competitors for the carrying of this coal.

We are expending a vast sum of money to develop our own
coal production in the Philippine Islands; but pending that we
are seeking to destroy the possibility of the growth of American
competition. IHow can you expect American competition if you
keep gigging backward and forward your statutes in regard to
the coastwise trade? There was being developed rapidly suc-
cessful competition, and undoubtedly it would have been in the
field to-day if it had not been for the change in the statute of
our own country which was enacted by the last Congress. Now,
the difference, as shown by the gentleman from New Jersey
[Mr. LoupENSLAGER], between the cost last year and the cost

No, sir; no coal goes from

under the former condition of things is a matter of so small

importance that it seems to me that while the President has full
power to prevent extortion against the Treasury of the United
States by high prices, while he has a complete remedy in his own
hands, while these developments are going on, it is unmwise for
us to drive out of this business by an enactment of Congress any
American ships that might see fit to earry this frade in com-
petition with foreign bottoms. I shall have a good deal more
to say about some features of this matter. We have now no
ships running to AManila. We have not a single over-sea ship
under a system of regular sailing that carries her to the Phil-
ippine Islands at stated times. So we must depend upon our
coastwise ships being diverted from their own trade and going
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into that trade, and with the power in the hands of the Presi-
dent to prevent extortion I can see no reason why this blow
should here be struck.

Mr. LACEY. Mr. Chairman, I desire to ask in this connee-
tion a question of the chairman of the committee. A year or
two ago we passed a bill appropriating $50,000 (I think that
was the amount) to buy out a coal company that had some
rights in the Philippine Islands; and we were assured that
that would furnish us very soon a supply of coal and solve this
coal question. It seems to me this would be a very proper
time for the chairman of the committee to tell us what has
come of that venture, how much it has cost, what progress has
been made, and what success, if any, has been attained.

Mr. WILLIAM W. KITCHIN. And in reply to the gentle-
man from Iowa I can read what Admiral Cowles said about
that:

Mr. Krreuix. There has been a food deal sald about the development
of some coal fields on a near-by island

Admiral CowrLes. Yes, sir; they have not any coal out there yet.
They talk about it a good deal, and they wanted us to use it. We
t‘riﬂi some of it and found it had too much sulphur in it, and that
the carbon was low, and it was not coal that we counld use without
injuring the boilers. There is coal in Borneo, in the Philippines, and
in China. There is also coal in Jagnn but it is not good, except the
Yakaido coal. The Japanese use the intter themselves, and will not
let you have it. It is sald that there is good coal in Alaska, and I
wish they would mine it, but they have not yet got communication
down to Resurrection Bay to get it to market. Coal is much needed
on the Pacific coast just now, and dealers would gladly buy all the
Government has stored out there at rates much in excess of what we
ald for it. They recently offered us $10 a ton, and it cost us about
7 to get there.

Mr, LACEY. I understand that, but what I should like to
know is what has become of this coal speculation that we went
into?

Mr., WILLIAM W. KITCHIN,
tion of the Naval Committee.

Mr. CRUMPACKER. I think I can give the gentleman some
information on that subject. We appropriated $350,000 to buy
out a couple of coal leases on the island of Batan. We made no
appropriation authorizing the Government to develop the coal
deposits at all. The Committee on Insular Affairs reported a
bill to the House, giving the Secretary of War authority to lease
the mines under certain conditions, but the House refused to
pass the bill. We own the coal mines, but there is no appropria-
tion authorizing their development, and no authority conferred
upon the Secretary of War to do anything in connection with the
business at all.

Mr. LACEY. Then, if I understand it, the result of it has
been to relieve those men over there from a bad speculation in
the coal business, paying them for the investment they had made,
and that was the end of it. -

Mr. CRUMPACKER. The gentleman’s understanding is a
little bit fanciful. It does not necessarily follow becanse we
bought thé coal mines that the investment is & poor one. It
was developed in the course of that investigation that the coal
in the Batan deposits was not suitable to use in war vessels,
but it was proper to be used in transports and for mechanieal
purposes in the islands, and having the coal mines, if we had
the money to develop them, it is believed that we weould save
several hundred thousand dollars a year out of the investment.

But that is speculation, There has not been a dollar appro-
priated to develop the mines, and authority was refused the See-
retary of War to make any lease of them.

Mr. WILLIAM W. KITCHIN. Mr. Chairman, in further re-
ply, I will say that my understanding is that of the valuable
coal, English and American coal constitute the best coal we can
get, and American coal, as I understand, has no superior. The
great trouble svith the Navy Department is that when they ad-
vertised for 50,000 tons they could get no single American
steaniner and only one American vessel, and that proposed to
carry 5,000 tons, or about one-tenth of what was required.

Mr. FOSS. Mr. Chairman, I want to say one word. Gentle-
men have taken this as a rather serious matter, I think more
serious than the matter deserves, because this law was passed
two years ago. DIrior to that time we bought our coal and had
a perfectly free band in buying it in the Philippines. Last year
the Secretary of the Navy came before the committee and stated
that the law worked detrimentally to the Government and he
wanted it repealed. We did not bring in any provision last
year, but now comes the Chief of the Bureau, who sends up a
statement of the condition after the bill was reported to the
House, and the gentleman from North Carolina has recom-
mended the amendment which limits simply the appropriation
of this year and gives the Secretary of the Navy a free hand in
buying coal in the I’hilippines.

Now, the Chief of the Bureau in the Department states that
the law has been in effect two years and a half, and it appears

That is not under the jurisdic-

without question that it has been demonstrated that there are
not sufficient American ships to carry out the intent of the law,
and the operation of the law is detrimental to the interests of
the Government and particularly to the Navy Department.

Foreign ships have been carrying the most of the coal sinece
the law has been enacted because we could not get American -
ships, and therefore it seems to me that we ought this year, in
view of the fact that it is a condition and not a theory that
confronts us, to adopt this provision.

The CHATIRMAN. Without objection, the pro forma amend-
ment will be withdrawn. The question is on the amendment
offered by the gentleman from North Carolina.

The question was taken; and on a division (demanded: by
Mr. Wittiam W. KrrcHIN) there were—ayes 34, noes 51.

So the amendment was rejected.

Mr. FOSS. Mr. Chairman, I move that the committee do now
rise,

The motion was agreed to ; accordingly the committee rose and
the Speaker having resumed the chair, Mr. SuermAN, Chairman
of the Committee of the Whole House on the state of the Union,
reported that that committee had had under consideration the
bill . R. 24925, the naval appropriation bill, and. had come
to no resolution thereon.

ENROLLED BILLS SIGNED,

Mr. WACHTER, from the Committee on Enrolled Bills, re-
ported that they had examined and found truly enrolled bills
and joint resolution of the following titles; when the Speaker
signed the same:

H. J. Res. 224, Joint resolution directing the Secretary of Com-
merce and Labor to investigate and report to Congress concern-
ing existing patents granted to officers and employees of the
Government in certain cases;

II. . 15242, An act to confirm titles to certain lands in the
State of Louisiana;

I1. k. 22291, An act to authorize the reappointment of Harry
McL. I’. Huse as an officer of the line in the Navy; !

H. RR. 20109. An act for the relief of Margaret Neutze, of Leon
Springs, Tex. ;

IH. R. 8365. An act for the relief of C. A, Berry;

IL R. 25043. An act to authorize the Atlanta, Birmingham and
Atlantic Railroad Company to construct a bridge across the
Chattahoochee River in the State of Georgia;

H. R. 19930. An act referring the claim of 8. W. Peel for legal
services rendered the Choctaw Nation of Indians to the Court
of Claims for adjudication.

H. R. 18007. An act to authorize the appointment of Acting
Asst. Surg. Julian Taylor Miller, United States Navy, as an
assistant surgeon in the Unitéd States Navy;

H.R.20168. An act for the relief of F.
Springs, Tex.;

H. It. 24473. An act to define the status of certain patents and
pending entries, selections, and filings on lands formerly within
the Fort Berthold Indian Reservation, in North Dakota ;

. R. 23578. An act to authorize the county of Clay, in the
State of Arkansas, to construct a bridge across Black River, at
or near Bennetts Ferry, in said county and State; and

I. R. 20060, An act granting an increase of pension to Anna
1. Hughes.

Kraut, of Leon

SENATE BILLS REFERRE].

Under clause 2, Rule XXIV, Senate bills of the following
titles were taken from the Speaker’s table and referred to their
appropriate committees as indicated below :

8.8362. An act to authorize the city council of Salt Lake
City, Utah, to construct and maintain a boulevard through the
military reservation of Fort Douglas, Utah—to the Committee
on Military Affairs.

S. 8274, An act to amend an act to anthorize the construction
of two bridges across the Cumberland River at or near Nash-
ville, Tenn.—to the Committee on Interstate and Foreign Com-
merce.

ARMY APPROPRIATION BILL.

Mr. HULL. Mr. Speaker, I ask unanimous consent to take
from the Speaker's table the bill (H. R. 23551) making appro-
priations for the support of the Army for the fiscal year ending
June 30, 1908, disagree to the Senate amendments, and ask for a
conference.

The SPEAKER. The gentleman from Iowa asks unanimous
consent to take from the Speaker’s table the Army -appropria-
tion bill, disagree to the Senate amendments, and ask for a
conference. Is there objection? [After a pause.] The Chair
hears none.

The SPEAKER appointed as conferees on the part of the
House Mr. Hurr, Mr. Parker, and Mr. Hay,
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CIRCUIT AND DISTRICT COURTS IN WASHINGTON.

The SPEAKER laid before the ITouse the bill (H. R. 21383)
providing that terms of the circunit court of the United States for
the western distriect and of the district court of the United
States for the northern division of the western district of the
State of Washington be held at Bellingham, with Senate amend-
ments.

The Senate amendments were read.

Mr. HUMPHREY of Washington. Mr. Speaker, I move that
the House concur in the Senate amendments.

The motion was agreed to.

Mr. FOSS. Mr. Speaker, I move that the House do now
adjourn.

The motion was-agreed to; and accordingly (at 5 o'clock and
22 minutes p. m.) the House adjourned.

REPORTS OF COMMITTEES ON PUBLIC BILLS AND
RESOLUTIONS.

Under clause 2 of Rule XIII, bills of the following titles were
severally reported from committees, delivered to the Clerk, and
referred to the several Calendars therein named, as follows:

Mr. RUSSELL, from the Committee on Interstate and For-
eign Commerce, to which was referred the bill of the Senate
(8. 7684) to provide and maintain for the port of Galveston,
Tex., a customs boarding boat, reported the same with amend-
ment, accompanied by a report (No. 7593) ; which said bill and
report were referred to the Committee of the Whole House on
the state of the Union.

Mr. BARTHOLDT, from the Committee on Public Buildings
and Grounds, to which was referred the bill of the House (H. R.

5578) amending an act entitled “An aet to increase the limit
of cost of certain public buildings, to authorize the purchase of
gites for public buildings, to authorize the erection and comples
tion of public buildings, and for other purposes,” and for other
purposes, reported the same without amendment, accompanied
by a report (No. T596) ; which said bill and report were re-
ferred to the Committee of the Whole House on the state of
the Union.

Mr. COLE, from the Committee on the Territories, to which
was referred the bill of the Senate (8. 6261) to establish a fund
for publie works in the Territory of Hawaii, and for other pur-
poses, reported the same without amendment accompanied by
a report (No. 7594) ; which said bill and report were referred
to the Committee of the Whole House on the state of the
Union.

Mr. MONDELL, from the Committee on the Public Lands, to
which was referred the bill of the House (H. R. 21944) to
amend section No. 2 of an act entitled “An act to amend the
homestead laws as to certain unappropriated and unreserved
lands in Nebraska,” approved April 28, 1004 ; to restore to and
confer upon certain persons the right to make entry under said
act, and to amend existing law as to the sale of isolated tracts
snbject to entry under said act, reported the same with amend-
ment, accompanied by a repart (No. 7595) ; which said bill and
report were referred to the Committee of the Whole House on
the state of the Union.

He also, from the same committee, to which was referred the
bill of the House (H. IR. 24134) providing for the granting and
patenting to the State of Colorado, free of price, desert lands
formerly in the Ute Indian Reservation in Colorado, reported
the same with amendment, accompanied by a report (No.7597) ;
which said bill and report were referred to the Committee of
the Whole House on the state of the Union.

Mr. YOUNG, from the Committee on Military Affairs, to
which was referred the bill of the Senate (8. 6601) granting
to the Columbia Valley Railroad Company a right of way
through Fort Columbia Military Reservation, at Searborough
Head, in the State of Washington, and through the United
States quarantine station in section 17, township 9 north, range
0 west of Willamette meridian, in said State of Washington,
and for.other purposes, reported the same without amendment,
accompanied by a report (No. T601) ; which said bill and re-
port were referred to the Committee of the Whole House on the
state of the Union.

Mr. HAY, from the Committee on Military Affairs, to which
was referreid the bill of the House (H. R. 24605) granting to the
Norfolk and Portsmouth Traction Company the right to operate
trains through the military reservation on Willoughby Spift,
Norfolk County, Va., reported the same without amendment,
accompanied by a report (No. 7602) ; which said bill and report
were referred to the Committee of the Whole House on the state
of the Union.

Mr. MANN, from the Committee on Interstate and Foreign
Commerce, to which was referred the bill of the House (. R

25234) permitting the building of a dam across Rock River at
Lyndon, 111, reported the same without amendment, accompanied
by a report (No. 7598) ; which said bill and report were referred
to the House Calendar.

Mr. BARTLETT, from the Committee on Interstate and For-
eign Commerce, to which was referred the bill of the House
(H. R. 25366) to authorize the New Orleans and Great Northern
Railroad Company to construct a bridge across Pearl River, in
the State of Mississippi, reported the same without amendment,
accompanied by a report (No. 7599) ; which said bill and re-
port were referred to the House Calendar.

REPORTS OF COMMITTEES ON PRIVATE BILLS AND
RESOLUTIONS. [

Under clause 2 of Rule XIII, private bills of the following
titles were severally reported from committees, delivered to the
Clerk, and referred to the Committee of the Whole House, as
follows :

Mr. DAWES, from the Committee on Military Affairs, to
which was referred the bill of the Senate (8. 3863) to correct
the military record of Stephen Thompson, reported the same
without amendment, accompanied by a report (No. T7592);
which said bill and report were referred to the Private Calen-
dar.

Mr. PRINCE, from the Committee on Military Affairs, to
which was referred the bill of the Senate (8. 7550) for the re-
lief of Harry A. Young, reported the same without amendment,
accompanied by a report (No. 7600) ; which said bill and re-
port were referred to the Private Calendar,

ADVERSE REPORT.

Under clause 2 of Rule XIII, adverse report was delivered to
the Clerk, and laid on the table, as follows:

Mr. DAWES from the Committee on Mllitary Affairs, to
which was reterred the bill of the House (H. R. 2127) for the
relief of James Nipper, reported the same adversely, accom-
panied by a report (No. 7591) ; which said bill and report were
laid on the table.

PUBLIC BILLS, RESOLUTIONS, AND MEMORIALS
INTRODUCED.

Under clause 3 of Rule XXII, bills, resolutions, and memorials
of] the following titles were introduced and severally referred as
follows:

By Mr. BARTHOLDT: A bill (H RR. 25605) to establish the
foundation for the promotion of industrial peace—to the Com-
mittee on Labor.

By Mr. WILLIAMS: A bi]l (H. R. 25606) to distribute the
surplus in the Treasury of the United States to the several
States, Territories, and the District of Columbia for the sole
purpose of improving the roads therein—to the Committee on
Ways and Means.

By Mr. BURKE of South Dakota: A bill (II. R. 25607) to
provide for additional allotments of land to certain Indians of
the Cheyenne River Indian Agency, the Rosebud Indian Agency,
the Pine Ridge Indian Agency, the Standing Rock Indian
Agency, and the Crow Creek Indian Agency—to the Committee
on Indian Affairs.

By Mr. STEPHENS of Texas (by request) : A bill (H. R.
25008) to authorize the sale and disposition of surplus or unal-
lotted lands in Tripp County, in the Rosebud Indian Reserva-
tion, in the State of South Dakota, and making appropriation
and provision to carry the same into effect—to the Committee
on Indian Affairs.

By Mr. KALANTANAOLE : A bill (H. R. 25609) to amend the
act approved June 30, 1906, entitled “An act ereating a United
States court for China and prescribing the jurisdiction there-
of "—to the Committee on Foreign Affairs.

By Mr. STEPHENS of Texas: A bill (H. It. 25610) providing
that white persons intermarried with Cherokee Indian citizens
prior to July 1, 1902, shall receive pay for their improvements
placed on Indian land in the Cherokee Nation, and for other
purposes—to the Committec on Indian Affairs.

By Mr. HUGHES: A bill (H. R. 25611) to authorize the
Burnwell Coal and Coke Company to construct a bridge across
the Tug Fork of Big Sandy River—to the Committee on Inter-
state and Foreign Commerce.

By Mr. ACHESON: A bill (H. R. 25612) to provide for the
erection of a public building at Monongahela, Pa.—to the Com-
mittee on Public Buildings and Grounds.

By Mr. LORIMER : A bill (H. R. 25613) to construe section
1 of the act to regulate commerce—to the Committee on Inter-
state and Foreign Commerce
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By Mr. McCARTHY: A bill (H. R. 25614) authorizing the
Omaha tribe of Indians to submit claims to the Court of
Claims—to the Committee on Indian Affairs.

By Mr. MORRELL: A bill (H. R. 25615) changing Sixteenth
street to Washington avenue—to the Committee on the District
of Columbia.

By Mr. POU: A bill (H. R. 25616) fixing passenger charges
of street railways operating in the District of Columbia—to the
Committee on the Distriet of Columbia.

By Mr. LAMAR: A bill (H. R. 25617) to prohibit lobbying at
the national capital—to the Committee on the Judiciary.

By Mr. BURLESON: A joint resolution (H. J. Res. 237)
amending an act entitled “An act granting pensions to certain
enlisted men, soldiers, and officers who served in the civil war
and the war with Mexico,” approved February 6, 1907—to the
Comuittee on Invalid Pensions,

By Mr. RANDELL of Texas: A resolution (H. Res. 829) re-
questing certain information from the President concerning
tariff relutions with Germany—to the Committee on Ways and
Means.

By Mr. RYAN: A resolution (H. Res. 830) to provide for the
voucher check system in payment of pensions—to the Committee
on Invalid PPensions,

By Mr. WILLIAMS: A resolution (H. Res. 831) directing the
Secretary of Commerce and Labor to send to the House certain
information concerning railroad companies—to the Committee
on Interstate and Foreign Commerce.

Also, a resolution (H. Res. 832) inquiring concerning the set-
tlement of estates by consuls in Turkey and China—to the Com-
mittee on Foreign Affairs.

By Mr. FITZGERALD : A resolution (H. Res. 833) directing
the Secretary of the Navy to furnish certain information re-
garding the U. 8. 8. Louisiana to the House of Repreeentatives—-
to the Committee on Naval Affairs.

Also, a resolution (H. Res. 834) directing the Secretary of
Commerce and Labor to furnish certain information to the
House of Representatives—to the Committee on the Judiciary.

By Mr. MONDELL: A resolution (H. Res. 835) requesting
the Secretary of the Interior to inform the House concerning
certain publie lands in several States of the Union—to the Com-
mittee on the Public Lands.

By Mr. COUSINS: A resolution (H. Res. 836) providing for
an assistant clerk to the Committee on Foreign Affairs—to the
Commiftee on Accounts.

By Mr. BURKE of South Dakota : Memorial of the legislature
of South Dakota, requesting their delegation in -Congress to
support Senate bill 5133, concerning the hours of labor of rail-

+ road employees—to the Committee on Interstate and Foreign

Cominerce.

By Mr. McCARTHY : Memorial of the legislature of Nebraska,
concerning the law regulating the inspection of cattle and sheep,
ete—to the Committee on Agriculture,

Also, memorial of the legislature of Nebraska, in relation to
the ship-subsidy bill—to the Committee on the Merchant Marine
and Fisheries.

PRIVATE BILLS AND RESOLUTIONS INTRODUCED.

Under clause 1 of Rule XXII, private bills of the following
titles were introduced and severally referred as follows :

By Mr. CANNON: A bill (H. R. 25618) to correct the mili-
tary record of William G. Cowan—to the Committee on Military
Allalrs.

By Mr. FASSETT : A bill (II. R. 25619) granting an increase
of pension to Timothy Dempsey—to the Committee on Invalid
Pensions.

By Mr. FPRENCH : A bill (H. R. 25620) granting an increase
of pension to Jacob B. Long—to the Committee on Invalid Pen-
BIOIS,

By Mr. FULLER: A bill (¥H. R. 25621) granting an increase
of pension to Nelson R. Harrington—to the Committee on In-
valid Pensions.

By Mr. HAUGEN: A bill (H. RR. 25622) granting an increase
of pension to Christlan A. Baldwin—to the Committee on Inva-
lid Pensicns.

By Mr. KLINE: A bill (H. R. 25623) granting an increase of
pension to Albert Hoffman—to the Committee on Invalid Pen-
sions.

By Mr. LAFEAN: A bill (I. It. 25624) granting an increase
of pension to Samuel Guistwite—to the Committee on Invalid
Pensions.

By Mr. McGAVIN: A bill (H. R. 25625) granting an increase
of pension to Hobart Hamilton—to the Committee on Invalid
Pensions.

By Mr. MOUSER: A bill (H. R. 2.)8"8) granting an increase
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of pension to James Dulpher—to the Committee on Invalid Pen-
sions.

PETITIONS, ETC.

Under clause 1 of Rule XXII, the following petitions and papers
were laid on the Clerk’'s desk and referred as follows:

By the SPEAKER: Petition of the Chamber of Commerce
and Board of Trade of San Juan, P. R., for dredging the harbor
of San Juan—to the Committee on Rivers and Harbors.

Also, petition of various associations of citizens in Massa-
chusetts, Connecticut, Pennsylvania, and West Virginia, against
the Littlefield bill (H. R. 13655)—to the Committee on the Ju-
diciary.

By Mr. ACHESON: Petition of Division No. 565, Brother-
hood of Locomeotive Engineers (400 engineers), for the sixteen-

‘hour bill (8. 5133)—to the Committee on Interstate and For-

eign Commerce.

Also, petition of citizens of Pennsylvania, for increase of =ala-
ries of post-office clerks—to the Committee on the Post-Office and
Post-Roads.

Also, petition of the Cairo Commercial Club, Board of Trade,
and officials of the city" of Cairo, for an appropriation of
$50,000,000 annually for waterways—to the Committee on
Rivers and Harbors.

Also, petition of the National Wool Gmwers Association,
against forest reservations on land not already timbered—to
the Committee on Agriculture. :

Also, petition of the Pennsylvania State Grange, for an amend-
ment to the free-alcohol law—to the Committee on Ways and
Means.

Mr. ADAMSON : Petition of the International Association of
Machinists, for a new foundry in the Naval Gun Factory—to
the Committee on Naval Affairs.

By Mr. BARCHFELD: Petitions of citizens of Lancaster,
Pa. ; Belmont, Ohio; Pierce, N. Dak. ; Lexington, 8. C.; Waynes-
boro, Pa.; Corydon, Ind.; Dearborn, Ind.; Marquette, Mich,;
Warsaw, N. X.; Boston, Mass Wayne, IlI Chemung, N. Y.;
Covington, La. ; Morgs_nﬁeld hy Deﬁauce, 011l0 Denver, Golo
and Jerseyvll!e I111., against bill S 5221, to reg'ulate the pmctice
of osteopathy in the Distriet of Colnmhia—to the Committee on
the District of Columbia.

By Mr. BARTLETT : Petition of A. D Jones et al., of Macon,
Ga., favoring enlarged powers for the Interstate Commerce
Commission—to the Committee on Interstate and Foreign Com-
merce.

By Mr. BATES: Petition of J. L. Evans, commander of
Grand Army of the Republic Post No. 3, of Pittsburg, Pa.,
against abolition of pension agencies—to the Committee on Ap-
propriations.

Also, petition of E. G. Barie, of Meliean Pa., for bill H. R.
22134—to the Committee on Claims.

Algo, petition of the Conneautville (Pa.) Methodist Episcopal
(;lmr(-h, for the Littlefield bill—to the Committee on the
Judiciary. :

Also, petition of Typographieal Union No. 77, of Erie, Pa., for
the copyright bill (H. R. 19853)—to the Committee on Patents.

Also, petition of W. F. Hill, Pennsylvania State Grange, for
an amendment to the free-alcohol bill—to the Committee on
Agriculture.

By Mr. BIRDSALL: Petition of citizens of Iewa, for an
amendment to the Constitution to suppress polygamy—to the
Committee on the Judiciary.

Also, petition of Dubuque (Iowa) Typographical Union, No.
22, for the copyright bills (8. 6330 and H. R. 19853)—to the
Lommiltee on Patents. B

By Mr. BRUNDIDGE: I‘etltion of F. W. Mullins et al., for
reciprocal demurrage by railway companies—to the Committea
on Interstate and Foreign Commerce.

By Mr. BURKE of Pennsylvania: Petition of the Interna-
tional Association .of Machinists, for a new foundry in the
Naval Gun Factory in Washington, D. C.—to the Committee
on Naval Affairs.

Also, petition of the Ohio Valley Improvement Association,
for improvement of the Ohio River from Pittsburg to Cairo—
to the Committee on Rivers and Harbors.

Also, petition of the Chicago Real Estate Board, for improve-
ment of the Chieago River—to the Committee on Rivers and
Harbors.

By Mr. DALE: Peitition of the National Convention for the
Extension of Foreign Commerce, for a dual tariff—to the Com-
mittee on Ways and Means.

Also, petition of the Public Educational Association of Phila-
delphia, for the child-labor bill—to the Committee on Labor.

Also, petition of Chicago Real Estate Board, for improvement
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of all branches of the Chicago River—io the Committee on
Rivers and Harbors.

Also, petition of the International Association of Muchimsts.
for new foundry in the Naval Gun Factory—to the Committee
on Naval Affairs.

Also, petition of the Illinois Manufacturers' Association, for
a deep waterway from Chicago to St. Louis—to the Committee
on Rivers and Harbors.

Also, petition of W. I'. Hill, for Pennsylvania farmers, favor-
ing an amendment to the free-alcohol law—to the Committee
on Ways and Means.

Also, petition of the American Musical Copyright League, for
bill H. It. 25183—to the Committee on Patents.

Also, petition of Division No. 276, Brotherhood of Locomo-
tive Engineers (200 members), for the sixteen-hour bill—to the
Committee on Interstate and Foreign Commerce.

By Mr. DAWSON : Petition of James Peterson et al, citizens
of Iowa, for increase of salaries of letter carriers—to the Com-
mittee on the Post-Office and Post-Roads.

By Mr. DUNWELL: Petition of the War Veterans' and
Sons’ Association, against abolition of pension agencies—to the
Committee on Appropriations.

Also, petition of the National Wool Growers’ Association.
against forest reserves on land not already timbered—to the
Committee on Agriculture.

Also, petition of New York Typographical Union, No. G, for
bills 8. G330 and H. R. 19853 (the copyright bills)—to the Com-
mittee on Patents,

Also, petition of the Chamber of Commerce of New York, for
a post-office building in New York City—to the Committee on
Tublic Buildings and Grounds.

Also, petition of the International Association of Machinists,
for a new foundry in the Naval Gun Factory at Washington,
D. (. —to the Committee on Naval Affairs.

Also, petition of the Chicago Real Estate Board, for general
improvement of Chicago River—to the Committee on Rivers and
Harbors. i

By Mr. ELLIS: Petition of residents of Kansas City, in sup-
port of bill H. R. 23558 (reciprocal railway demurrage)—to the
Committee on Interstate and Foreign Commerce,

By Mr. BESCH : Petition of E. B. Wolcott Post, No. 1, Depart-
ment of Wisconsin, against abolition of pension agencies—to the
Committee on Appropriations.

By Mr. FLOYD: Paper to accompany bill for relief of Oliver
Shaw—to the Committee on Invalid Pensions.

Also, paper to accompany bill for relief of McDonald Mead—
to the Committee on Military Affairs.

By Mr. FULLER : Petition of George L. Cain, for the liability
bill and Saturday half-holiday bill for Government employees—
to the Committee on the Judiciary.

Also, petition of the Chicago Real Estate Board, for improve-
ment of the Chicago River—to the Committee on Rivers and
Harbors.

By Mr. GILHAMS: Petition of the Alliance of German So-
cieties of Fort Wayne, Ind., against the Lodge-Gardner bill—to
the Committee on Immigration and Naturalization. = .

By Mr. HASKINS : Petition of the Baptist Church of Grafton,
Yt.. for the Littlefield bill—to the Committee on the Judiciary.

By Mr. HAYES: Petition of the Japanese and Korean Ex-
clusion League, for Japanese exclusion legislation—to the Com-
mittee on Foreign Affairs.

By AMr. HEPBURN : Petition of the National Board of Trade,
in favor of bills 8. 26 and H. R. 113—to the Committee on Inter-
state and Foreign Commerce.

By Mr. HIGGINS: Petition of the Lumber Dealers’ Associa-
tion, for the Appalachian sand White Mountain reservation bill—
to the Committee on Agriculture.

By Mr. HINSHAW : Petition of citizens of Nebraska, for re-
peal of the duty on lumber—to the Committee on Ways and
Means.

By Mr. HILL of Connecticut: Petition of the National Asso-
ciation of Letter Carriers, favoring the Crane bill relative to let-
ter carriers—to the Committee on the Post-Office and Post-
Roads.

Also, resolution of the Lumber Dealers’ Association of Con-
necticut, for forest reservations—to the Committee on Agricul-
ture.

By Mr. HOWELL of New Jersey: Paper to accompany bill
for relief of William F. Johnson—to the Committee on Invalid
Pensions.

Also, petition of the New Jersey State Federation of Women's
Clubs, for forest reservations—to the Committee on Agriculture.

By Mr. HULL: Petition of the Corn Belt Meat Producers’
Association, of Iowa, for an amendment to the free-alcohol
law-—to the Committee on Ways and Means,

By Mr. KENNEDY of Nebraska: Paper to accompany bill
for relief of John Trimmer—ito the Committee on Invalid Pen-
51018, =

By Mr. LAFEAN: Paper to accompany bill for relief of
Samuel Guistwite—to the Committee on Invalid Pensions,

Also, petition of York (IP’a.) Typographical Union, No. 242,
for the copyright bill (H. R. 19853 )—to the Committee on Pat-
ents.

Also, petition of the Smith Lyraphone Company, of I mmor
Pa., for an amendment of paragraph G, section L, copyright
Iaw—-—to the Committee on Patents.

By Mr. LEE: Paper to accompany bill for relief of Mrs. Lena
Wing—to the Committee on Invalid I’ensions.

By Mr. LINDSAY : Petition of the War Veterans and Sons’
Associntion of Brooklyn, N. Y., against abolition of pension
agencies—to the Committee on Appropriations.

By Mr. MADDEN : Petition of the National Convention for
the Extension of Foreign Commerce of the United States, for
adoption of maximum and minimum rates of tariff—to the Com-
mittee on Ways and Means.

By Mr. MANN: Petition of the Chicago Real Estate Board,
for improvement of the Chicago River—to the Committee on
Rivers and Harbors.

Also, petition of the Moline Business Men's Association, for
improvement of the upper Mississippi River—to the Committee
on Rivers and Harbors.

Also, petition of the Chicago Grocers and Butchers' Associa-
tion, favoring a postal savings bank system—to the Committee
on the Post-Office and Post-Roads.

By Mr. MOON of Tennessee: Paper to accompany bill for re-
lief of John C. Wiley—to the Committee on War Claims.

By Mr. MOORE of Pennsylvania: Petition of the I’hiladel-
phia Board of Trade, for the Merchant Marine Commission bill
(S. 6291)—to the Committée on the Merchant Marine and
Fisheries.

Also, petition of Joseph I. Candy et al., favoring restriction
of immigration (8. 4403)—to the Committee on Immigration
and Naturalization.

By Mr. PADGETT: Paper to accompany Dbill for relief of
heirs of Robert M. Nicholson—to the Committee on War Claims,

By Mr. REEDER : Petition of the National Irrigation Con-
gress, favoring tbe work of the Rleclamation Service—to the
Committee on Irrigation of Arid Lands.

By Mr. REYBURN: Petition of the Philadelphia Board of
Trade, for the ship-subsidy bill—to the Committee on the
Merchant Marine and Fisheries.

By ‘Mr. RYAN: Petition of the Chamber of Commerce of
New York, for a post-office building in New York City—to the -
Committee on the Post-Office and Post-Roads.

Also, petition of the county board of the Ancient Order of
Hibernians of Erie County, N. Y., against the immigration bill—
to the Committee on Immigration and Naturalization.

By Mr. SMITH of California: Petition of citizens of Cali-
fornia, for enactment of a child-labor law—to the Committee on
Labor.

By Mr. ZENOR : Paper to accompany bill for relief of Adam
Mever—to the Committee on Invalid Pensions,

SENATE.
WepNespay, February 13, 1907,

Prayer by the Chaplain, Rev. Epwarp E. HALE.

The Secretary proceeded to read the Journal of yesterday’s
proceedings, when, on request of Mr. HALg, and by unanimous
consent, the further reading was dispensed with.

The VICE-PRESIDENT. The Journal stands approved.

AFFAIRS IN THE PHILIPPINES.

The VICE-PRESIDENT laid before the Senife a communi-
cation from the Secretary of War, transmitting a copy of a
cablegram from the governor-general of the Philippine Islands
submitting a telegram from the governor of the province of
Occidental Negros requesting suspension of the Dingley tariff
and also for the establishment of an agricultural bank in the
Philippines; which was ordered to lie on the table and be
printed.

AGRICULTURAL BANK IN THE PHILIPPINES.

The VICE-PRESIDENT laid before the Senate a communica-
tion from the Secretary of War, transmitting a cablegram from
the president of the Economiec Association of the Philippines
expressing appreciation over the approval of the passage of the
bill for the establishment of an agricultural bank in the Phil-
ippines ; which was ordered to lie on the table and be printed.
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