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The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

MESSAGES FROM THE PRESIDENT

Messages in writing from the President
of the United States, submitting nomina-
tions were communicated to the Senate
by Mr. Geisler, one of his secretaries.

EXECUTIVE MESSAGES REFERRED

The PRESIDING OFFICER laid be-
fore the Senate messages from the Presi-
dent of the United States submitting
sundry nominations, which were referred
to the appropriate committees.

(For nominations this day received,
see the end of Senate proceedings.)

RECESS UNTIL 11 AM. TOMORROW

Mr. BYRD of West Virginia. Mr. Pres-
ident, if there be no further business to
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come before the Senate, I move in ac-
cordance with the previous order, that
the Senate stand in recess, in executive
session, until 11 a.m. tomorrow.

The motion was agreed to; and (at
5 o'clock and 30 minutes p.m.) the Sen-
ate took a recess, in executive session,
until tomorrow, Thursday, January 23,
1969, at 11 a.m.

NOMINATIONS

Executive nominations received by the
Benate January 22 (legislative day of
January 10), 1969:

DEPARTMENT OF JUSTICE

Richard G. Kleindienst, of Arizona, to be
Deputy Attorney General vice Warren Chris-
topher, resigned.

Jerris Leonard, of Wisconsin, to be an As-
sistant Attorney General vice Stephen J.
Pollak,

Richard W. McLaren, of Illinois, to be an
Assistant Attorney General vice Edwin M,
Zimmerman, resigned.

Willlam H. Rehnquist, of Arizona, to be
an Assistant Attorney General vice Frank
M. Wozencraft,

Willlam D. Ruckelshaus, of Indiana, to be
an Asslstant Attorney General vice Edwin
L. Welsl, Jr.
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Johnnie M. Walters, of South Carolina, to
be an Assistant Attorney General vice
Mitchell Rogovin,

Will Wilson, of Texas, to be an Assistant
Attorney General vice Fred M. Vinson.

DEPARTMENT OF LABOR

Willle J. Usery, Jr., of Georgia, to be an
Assistant Secretary of Labor.

CouxciL oF EcoNoMIC ADVISERS

Hendrik 8. Houthakker, of Massachusetts,
to be a member of the Council of Economic
Advisers.

Herbert Stein, of Maryland, to be a mem-
ber of the Council of Economic Advisers.

CommopiTy CREDIT CORPORATION

The following-named persons to be mem-
bers of the Board of Directors of the Com-
modity Credit Corporation:

J. Phil Campbell, of Georgla.

Clarence D, Palmby, of Virginia.

CONFIRMATIONS

Executive nominations confirmed by
the Senate, January 22 (legislative day
of January 10), 1969:

DEPARTMENT OF AGRICULTURE

J. Phil Campbell, of Georgla, to be Under
Becretary of Agriculture,

Clarence D. Palmby, of Virginia, to be an
Assistant Secretary of Agriculture,
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DEDICATED TO BEAUTIFICATION

HON. THADDEUS J. DULSKI
OF NEW YORK
IN THE HOUSE OF REPRESENTATIVES
Wednesday, January 22, 1969

Mr. DULSKI. Mr. Speaker, the Post
Office Department has issued a beauti-
ful block of four stamps dedicated to
the theme of beautification, a program
whose prime backer has been our for-
mer First Lady, Mrs. Lyndon B. Johnson.

On the first day of sale of the new
stamps there was a very heartwarming
ceremony at the White House which was
attended by the Citizens' Stamp Advis-
ory Committee and a large number of
the Nation’s leading philatelists.

In an aside during his remarks, Post-
master General Watson acknowledged
my own interest in philately and called
special attentior to the cufflinks which
I was wearing containing two of the four
new beautification stamps. Mrs. John-
son later asked to see the unusual cuff-
links into which any new stamp can be
inserted for display.

Following is Mr. Watson's prepared
test:

REMARES BY POSTMASTER GENERAL W. Mar-
VIN WATSON AT THE BEAUTIFICATION
Bramrs CEREMONY, THE WHITE House
This is a very happy occaslon for me,

It is a happy occaslon because it involves
& subject near and dear to the heart of our
wonderful First Lady . . . beautification.

It is also a happy occasion because I have
the opportunity to thank her for all her
efforts in behalf of beautification. And this
new series of commemorative stamps is just
one more evidence of those efforts.

I belleve America will never forget what
Mrs. Johnson has done to to our
country its heritage of beauty.

She has planted seeds in our hearts that
will bloom for many years to come.
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There is one element of her devotion to
beauty that I would like to see reflected in
the record.

And that is the enormous t of en-

does not wish from her efforts is personal
praise. I know that her philosophy is one
that ph the amount of

1 involvement by all our people. She

ergy and work expended by our First Lady
in behalf of beautification.

As with anything else worthwhile in
America, when you want something, even if
you are the First Lady and your office is in
the White House, you have to get out and
work.

Fortunately, Mrs. Johnson has enormous
stores of energy and dedication. She has cer-
tainly had to call upon them often during
her campalgn for beauty.

In pursuance of her goal, she has travelled
well over a hundred thousand miles . . .
taken care of some 400 letters a day and
countless telephone calls.

By her actions she has helped the Amerl-
can public know of new national parks, as
well as reminding them of how preclous
those parks are to all of us.

She is generauy given r.-.redlt for inspiring
the land k Highway tion Act of
1965, a law that has helped make driving
more enjoyable and less dangerous.

Major ofl companies have met with her
about beautifying their service stations.

As the result of her example, beautifica-
tlon citizens' committees have been formed
all over the country.

al beau
everywhere,

Typical was the reaction of a lady in San
Jose, California. After seelng the First Lady
on television, this lady picked up a trowel,
and marched right out and planted a 30-foot
bed of irls next to the bus stop.

Her Committee for a More Beautiful Capi-
tol has transformed from disaster areas into
urban cases those mini-deserts that we call
traffic circles and triangles. They may still
confuse drivers, but now at least they don't
Insult the eye as well.

Mrs. Johneson has always understood the
close relationship between beauty of environ-
ment and beauty of spirit and action. Great
thoughts do not grow well In ugly soil
Twisted are the dreams that root in the
asphalt jungle.

I know that the one thing the First Lady

have

seeks not gratitude but action. And the best
way any of us can respond to her vision of
a better land is by rolling up our sleeves
and dolng something to move that vislon a
little closer to reality.

I take this risk of going against her wish
to avold any credit for herself because I
would like her to know how important we
all believe her work to be, and how very
much we appreciate it.

Planting for the future is one of man's
most unselfish acts. And future generations
of Americans will thank this great lady for
reminding us that we are the caretakers of
God's earthly estate, and we must tend it
well.

Mrs. Johnson—for all that you have been
0 us—we thank you.

AWARD TO EDGAR W. HEYL, OF
SHARON SPRINGS, KANS.

HON. JAMES B. PEARSON

OF KANBAS
IN THE SENATE OF THE UNITED STATES
Wednesday, January 22, 1969

Mr. PEARSON. Mr. President, Edgar
W. Heyl, of Sharon Springs, Kans., has
just received one of the 27 Benjamin
Franklin Quality Dealer Awards for 1969.

This award given by Mr. Heyl's indus-
try is a manifestation not only of his
business ability but is made on the basis
of his integrity, industry, and willing-
ness to serve his entire community. His
record for civic service includes political
offices, youth activities, and safety orga-
nizations. This is a significant award
made to an outstanding Kansan, and I
ask unanimous consent that an article
of the Hutchinson News of Sunday, Jan-
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uary 12, 1969, be placed in the Extensions

of Remarks.

There being no objection, the article
was ordered to be printed in the Recorp,
as follows:

Fon CIVIC AND PROFESSIONAL SERVICE: KaNsas
AUTOMOBILE DEALER RECEIVES NATIONAL
AWARD
BHArON SprINGs.—Edgar W. Heyl of Sharon

Bprings was named one of 27 national win-

ners of the Benjamin Franklin Quality Deal-

er Awards for 1969.

The Franklin Awards, which annually
honor outstanding automobile dealers, were
established In 1060 with the cooperation of
the National Aut bile Dealers A
and sponsored by The Saturday Evening Post
Company.

Heyl, president of Heyl Motor Company,
was chosen for the award because of his
record as both an automoblle dealer and as a
leader in civil affairs,

He Wﬂi be honored at the 1968 natlonal

Deal-
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in particular, are experiencing deep and chal-
lenging problems directly related to the equi-
tles In human relations and to the fuller
invol in our of all avallable
MAnPOWer.

I welcome the opportunity to discuss with
you the urban crisis which faces this na-
tion, the challenge it presents to all parts
of our soclety, and the progress that Ell Lilly
and Company is making both as an employer
and as a part of the community.

The summer of 1967 and the spring of
1968 will perhaps be seen in the future as
the beginning time of crisis for the American
city and the Negro American. Riots in sev-
eral of our citles have stirred the emotions
and the thoughts of all our people. It has
been a time of prosperity, but it has also
been a time of frustration, a time of confu-
slon, and a time of violence, The events of
the past months have “proven” to the white
racists that the civil rights advances of the
past decade are wrong. They have “proven"
to the black racists that violence and insur-

of the ut
ers Assoclation in Houston next month.
DEALER OF YEAR
Heyl was selected Eansas Dealer of the
Year and nominated for the national award
by the Eansas Motor Car Dealers Assc

1 can be Incited among the poor of
our cities. These times have left many of the
white liberals confused and frustrated by
the fallures of programs aimed toward help-
ing the pecple of the ghettos. In like fashion,
many of the leaders of the Negro people have

from elght nominees from the assoclation's
districts in the state.

Heyl's record of civic service Includes polit-
ical offices, youth activities and safety organi-
zations,

He has served as precinct committeeman,
councilman, mayor and sherlff, He sponsored
a8 town basketball and baseball team for
many years and provides transportation for
students of Sharon Springs High School.

Founder and scout master for the first Boy
Scout troop in Sharon Springs, he has par-

ticipated in the President’s Council on Youth

Opportunity.
He i5 a past president of the Eansas Mo-

tor Car Dealers Assoclation and of the state
Highway 40 Assoclation.

Heyl the autc in
1922 at the age of 18 as the Overland dealer
in Wallace. He was a and later
wholesale manager for Roy M. Heath Com-
ﬁy from 1937 until the start of World War

He purchased his present dealership late
in 19046 and started business Jan. 1, 1947.
Heyl sold only Chevrolet until 1648, when
he added Oldsmobile. In 1958 he added the
American Motors line.

THE URBAN CRISIS—ADDRESS BY
HAROLD M. WISELY, PH. D.

HON. MARK HATFIELD
OF OREGON
IN THE SENATE OF THE UNITED STATES
Wednesday, January 22, 1969

Mr. HATFIELD. Mr. President, I ask
unanimous consent to have printed in the
Recorp remarks recently made by Dr.
Harold M. Wisely, of the Eli Lilly Co.,
concerning ‘““The Urban Crisis.” The
Lilly Co. has made a fine contribution
toward easing the urban crisis, and I
would like to share a report of the com-
pany's accomplishment with readers of
the RECORD.

There being no objection, the address
was ordered to be printed in the Recorp,
as follows:

THE UsBan Crisis
(Address by Harold M. Wisely, Ph. D., Vice-

President, Industrial Relations, Annual

Shareholders’ Meeting, Ell Lilly and Co.)

Ladies and Gentlemen: I need not tell any
of you that our nation, and its major citles

been saddened and fr

In this confusion and frustration, one
hears views that the way out depends on
massive programs almed at housing, eﬂ.uca-
tion, and employment. Other people
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through practices of stable employment. It
is expressed by a compensation program
which provides that a part of each person's
pay is related to the overall productivity of
the company. It is expressed in the company’'s
Educational Assistance Program, which al-
lows our employees to receive 100-percent re-
imbursement of tultion in furthering their
educational goals, either at the high school
or college level, while they are with Lilly.

And, most importantly, we belleve that 1t
1s d by the actions and pr of
supgrmlnn in recognizing the needs, asplra-
tions, and capabilities of employees and by
mutually working together toward achleve-
ment of the company's alms.

WHAT HAS LILLY DONE?

You may ask: Whnt. has the company done
fically in devel oppor-
tunities for the Negro'.—‘ Our attack on this

Fully one-third of our persunnel in the Unlted
States fall in the gory of the pr

ally trained, by which we mean chemists,
engineers, phar 1st: u-
brarians, and so forth. We are, therefore, aim-
ing s major effort toward reaching profes-
sionally trained at the college and
advanced levels.

This coming school year Lilly recruiters
will interview on the campuses of some fifty
colleges, Included in these are nineteen col-
leges and uulveraluea predominantly Negro

that the answer is stricter law t

t ‘We are also utilizing

and better rlot-control measures, Indeed, all
of the soclal Institutions of our soclety face
challenges in these areas if the decay of our
cltles is to be stopped.

It would appear, however, that the chal-
lenge of the urban crisis must take Into
account the confluence of at least three
major problems, particularly as they inter-
twine and impinge on the Negro in urban
society. These three tributarles of urban
decay are (1) the problem of the migrant
poor, (2) the problem of racial prejudice, and
(3) the problem of speclalization of the soclal

and deper lization of human
relationships in the urban

n\'e professi 1 recruitment groups which
specialize in p professi Ay d
Negroes.

Ell Lilly and Company was among the
first companies to contribute to the College
Placement Services in establishing placement
offices at Negro schools, so that the Negro
college student might be better informed of
his opportunities in business and industry.
And we will be taking part again this year in
a natlonal conference on Negro college place-
ment services. Our participation in the im-
proving of recr and pl t facili-
ties at colleges and universities will continue.

Additional activities in the area of college

Industry, as a key institution of the u.rban
community, is learning that It no longer can
say, “We have little concern with education—
the schools will take care of that” It no
longer can say, “We have little concern for
housing, health, and welfare—local govern-
ment will take care of that." It no longer can
say, “We have little concern for the moral
tone of the community—that is the job of
the church and the courts.” The challenge
of the city will require lead and

latl have included visits of Negro col-
lege to our I
facilities. Also, we have increased the number
of Negro college students participating in our
Summer Intern Program, and about 20 per-
cent of the particlpants in the 1068 program
will be Negroes.

The company has contributed financially
to a program geared to educating Negro
students at the graduate level toward busi-
Ness careers. 'I'hl.s program presently includes

of all institutions to draw plans and for the
opportunities and welfare of all individuals
in the community.
THE GREATEST CHALLENGE
This thought leads me to the single greatest
challenge—the challenge of in

three M Uni-
versity, the Unlverslty of Wisconsin, and
Washington University in St. Louis.
WORKING WITH HIGH SCHOOLS
At the high school level, Lilly people work
closely wlr.h school authorities in conducting

every person, regardless of statlon in life, or

color, or creed, the need for respect for the

individual. From all levels of Negro soclety,

I hear these words: “I want to be seen as a
. “I want to be dealt with as an in-

dividual, not as a d-class citizen b

of my color or race.”

Industry can respond to this challenge—
and is doing so. Your company, Ei Lilly and
Company, i= particularly well situated to re-
spond to this challenge because of its foun-
dation stones, established by the Lilly family
and embedded In our ways, is a respect for
the Individual employee, for the dignity of

conferences,

Our work at the mgn school level also in-
volves the company's participation In what
is known as the Industrial Cooperative
Tralning Program. Under this program, stu-
dents who are learning trades or secretarial
skills work part-time and go to school part-
time. Over the last four years W&' have hired,
at the of their sch
mately one-half of the students who partl.cl.-
pated in the program with our company.

Another high school project is the Occu-
pational Infor
which we are presently parurdpmlng wm:
Crispus Attucks High School, and we are

work, and a concern for the P of
people.

This respect has evidenced Itself in many
ways throughout the history of the company.
It was expressed by the adoption of liberal

i a similar program with Harry
E. Wood High School. Our representatives in
the erafts, shops, and production areas are
visiting these schools to discuss job career
Opportunlties We are assisting the school

retirement plans and vacation policles for all
employees (production and office) years
ahead of the rest of the industrial commu-
nity. It was expressed by the removal of time
clocks from the plant. It has been expressed

t and

ln!ormatlonﬂl exchange Program.
Beveral high school teachers and counsel-
ors will spend a week or two with our com-
pany this summer to learn more in the em-
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ployment area as it relates to high school
students.

A substantial part of the problem Involv-
ing job opportunities of Negroes centers
about those who have not been graduated
from high school. The company is presently
working with a number of community groups
toward the employment of non-high school
graduates and the so-called “multiproblem

ged.” These group
include the Board for Fundamental Educa-
Hom, the Voluntary Adviser Corps of the
of C ce, Martin-

dale Cemae.r. the Indianapolis Urban League,
Fletcher Place Community Center, the Mar-
fon County Welfare Department, and others.

We have made a commitment to the Na-
tional Alliance of Busmosumnn to employ

five d on full-
time jobs within the next twelve months.

Promotion from within has long been one
of the fundamental strengths of the com-
pany's employee relations program. Rein-
for and broadening of our policy and
practice In this area have been part of the
ng app h to

L3
development.

numbers of opportunities are
being made avallable to employees to assist
them in furthering their education and gain-
ing new skills. One recent development is the
company’s utilization of the basic adult
education program provided by the Board
for Fundamental Education, in which fifty-
seven Lilly employees are enrolled.

As the term “fundamental education” im-
plies, the courses are intended to enable
Individuals to complete grade school, high
school, and general study on an accelerated
basis while they continue working for the
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merce, and other agencles within the com-
munity to facilitate progress in the areas of
minority and urban affalrs.

Durlng this summer, Lilly will cooperate
with Harry E. Wood High School and other
public schools in the general vicinity of its
MeCarty Street and Eentucky Avenue plants
to keep school facilities open seven days &
week for community recreational activities.
Lilly will provide ten employees for this
project.

In a very real sense, the company is work-
ing toward Improvement of a 15-square-block
area south of the McCarty Street laboratories.
Our plant of the 1870's will cover more than
54 acres and will include several new build-
ings. I think you can see that Lilly is in the
city to stay. Other nelghborhood improve-
ment projects are under way near company
offices at Meridian and 28th streets and at
the Creative Packaging plant on North Cap-
itol Avenue.

THE HOPE FOR TOMORROW

I hope this progress report has conveyed to
you the understanding that your company 1s
proceeding with a deep sense of community

lity and dill on many fronts.

Recent.ls’. a Negro friend of mine talked
about his own personal sense of hope in fac-
ing the frustrations of today. He sald, “Some-
day, the yesterdays of race relations must
end; and someday, the tomorrows of race
relations must begin." I can report to you,
for the management of Ell Lilly and Com-
pany: We have made a real beginning toward
tomorrow. With all humility, we shall pursue
every course at our command to bring about
this frultion of tomorrow so that there will
abide among all of us a respect for all indi-

id with equal opportunity at work and

nt
Serves w increase t.hei.r potenttal for in-
job bilities as well as to de-
velop their personal resources. The BF.E.
program can certalnly be of speclal impor-
tance to those members of minority groups
and the so-called “disadvantaged" persons
who, for some reason, did not go as far as
they desired in thelr formal education.
PROGRAMS PRODUCE RESULTS

You may ask the question, “Are these ef-
forts paying off in providing cpportunities?”
The answer s “Yes." To give you a statisti-
cal analysls would not be possible In the
brief perlod of this report, but perhaps two
or three indications would be of value.

Five years ago, more than one-half of the
company’s Negro employees were In service
types of work. Today, with a substantial
growth in the number of Negro employees,
fewer than one-quarter are in service types
of work. Another view of this gquestion can
be seen by locking at the increase of per-
sonnel who are managers, professionals,
salesmen, technicians, craftsmen, and office
and clerical personnel. The number of Ne-
groes In these jobs has more than doubled
in the last five years.

I mentioned earlier that your management
does not believe responsibility stops at the
boundary of its plants. Moves have been
made to broaden and reinforce our particlpa-
tion In community affairs. Our involvement
ranges from the ban of manpower to serve
government and clvic agencles to financlial
contributions designed to provide neighbor-
hood improvements and facilities, On the
national level, we support the Unlted Negro
College Fund, the N.A.A.C.P, and the Urban
League.

A Negro has been detached from
his pmrasslcnal duties in the Lilly personnel
department to serve full-time with Mayor
Lugar's Greater Indianapolls Progress Com-
mittee. Among his dutles 1s chairmanship
of this Committee’s Task Force to find em-
ployment for Negroes in the community. A
number of other Lilly assoclates are working
with the Mayor's Task Force, the Indianap-
olis Urban League, the Chamber of Com-

in the community.
Thank you.

PRESIDENT LYNDON B. JOHNSON
HON. THADDEUS J. DULSKI

OF NEW YORK
IN THE HOUSE OF REFRESENTATIVES
Thursday, January 16, 1969

Mr. DULSKI. Mr. Speaker, the mark
in history which will be given to Lyndon
B. Johnson as President of the United
States will not be known for some years.
The perspective of time is needed to
properly evaluate his term in the Na-
tion’s highest office.

Those of us who have had the honor
and the privilege to work with him while
he was at the White House have many
pleasant memories. His record is one of
accomplishment in many areas.

He was not able to do everything that
he would have liked from time to time—
but that is only to be expected. His task
was enormous, his responsibilities were
overwhelming.

President Johnson was a friend of the
people of my home city of Buffalo, N.Y.
And Buffalonians were friends of his.

He always received a warm welcome
during his several visits both as Vice
President and as President, and I know
from being with him on these occaslons
that our people held him in high esteem
and respected him.

He was very helpful in accomplishing
many things for my area.

A major Federal project which he
helped me to bring into realization is just
now getting underway. That is the much-
needed Federal office building in down-
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town Buffalo, When this building is com-
pleted, most of the Federal agencies in
Buffalo—except those which have their
own specialized facilities—will be under
one roof for the first time in many years.

In the work of my Committee on Post
Office and Civil Service, which I have
had the honor to chair for the past 2
years, President Johnson has always
been very generous and considerate with
his time and attention, for which I am
truly appreciative. With his help and his
leadership, we have achieved landmark
legislative accomplishments benefiting
both the postal service and Federal
employees.

Lyndon Johnson leaves behind him an
enviable record of public service in the
House, in the Senate, and in the White
House.

As Mr. Johnson said in closing his
state of the Union message to Congress
last week:

I hope It may be sald, & hundred years
from now, that by working together we
helped to make our country more just, more
Just for all lts people—as well as to insure
and guarantee the blessings of liberty for
all of our posterity.

That is what I hope, but I believe that 1t
will be said that we tried.

As Kenneth Crawford said in his col-
umn in Newsweek magazine this week:

Nothing less than this can be sald.

I am confident that Lyndon Johnson
will rank high in our Nation's history
when future historians cast their verdict.

Mr. Crawford has taken a contempo-
rary look at Mr. Johnson and his critics
in his January 27 column in Newsweek.
Following is the text:

L. B. J. aND His CrITICS
(By Eenneth Crawford)

Lyndon B. Johnson hopes that it will be
sald of him 100 years from now that he was
a President who tried. Nothing less than this
can be said. What more can be sald and will
be said 1z now disputatious speculation.

History is almost always kinder to a Presl-
dent than his contemporaries have been. In
the case of LBJ, It can't possibly be less
kind. For his contemporaries, at least those
who are most persistently vocal, have been
unusually venomous. Former courtlers
scorned, llke Barbara Howar and Eric Gold-
man, have marketed kiss-and-tell memoirs.
Would-be advisers scorned, llke Arthur
Schlesinger and Hans Morgenthau, have be-
come a sort of campus clan fighting a blood
feud with the man who rejected their line
on Vietnam. Journallstlc guns have lent
them support.

‘The exertions of Johnson's detractors have
been prodiglous. Where there 1s a public dis-

, there is lest exuding distaste
for LBJ and putting him down as a politl-
clan incapable of understanding the sub-
tleties of foreign affairs, Goldman has gone
to the lengths of Inventing the "“Metro-
American,” a type nobody from Texas could
understand. Richard Goodwin, the political
mercenary, has gone Goldman one better.
He has invented a whole America that John-
son, among many others, falls to under-
stand. It is a curious place, unhappy with
prosperity and desperately in need of more
participatory McCarthy campalgns, local
autonomy, clubhouses for suburban house-
wives and a curtalled military establishment.
One may wade through this dismal swamp
in the Jan. 4 New Yorker.

POISON IVY
Under the influence of these and other
heavy thinkers, the ivy-coated citadels of
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Eastern learning have become polson ivy to
Johnsonites, especlally those who are known
to have supported his Vietnam commitment.
Thus Walt Rostow, LBJ's adviser on national-
security affairs, was pointedly not invited
to nuuma hl.u proreum'ial puut st the Mas-

of T 1l when his
Wmlngwn job expired. In fact, intellectu-
allsm In some of its more cunsplcuous pre-
cincts has taken on the guality of tolerant
gplrit one would expect to find only in the
John Bl.r(:h Soclety.

The 's critics,
ifitls t.hnughr. rather than furious prejudice,
seems to proceed from two premises: (1)
that the cold war is long since over and that
the Communists, who have just subjugated
Czechoslovakia, rearmed the Arabs and who
persist in their effort to club South Vietnam
into surrender, are a figment of antique
imaginations, and (2) that the U.S. has out-
grown its preoccupation with such crass
material things as thﬂ food, housing, trans-
portation and health,

NEW pmnc'ﬂvu

If these p: 8

domestic lchlevementa can be seen in a new

ve—the perspective one gets by
J.ook_tng through the blg end of a telescope.
They are nice, as far as they go, but they can
be taken for granted. Such presumed ad-
vances as medical care for the aged, subsi-
dized education, a better deal for the Negro,
toward ell of p y and

t of t by ¢
nar.l.on of air and water are seen only as
reforms that don't go as far as they should
because the war has drained off funding they
needed. Anyway, government should address
itself to the inner serenity of cltizens, not
just to such vulgar externals as prosperity,
securlty and comfort.

As for the war, the case for and against

PTog;
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Needless to say, a great deal of curios-
ity has been generated b of the
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in the Commission were singled out for in-
depth interviews. Outside people who had an

widespread publicity given to the study
and to Mr. Dixon's reply. Many people
have asked to examine this report. Since
there is such a widespread Interest in
this subject, I believe it would be in the
public interest to reprint these materials
in the REcoRD.

Accordingly, I ask unanimous consent
that the report entitled “The Consumer
and the Federal Trade Commission,”
along with the statement of the Chair-
man of the FTC be printed in the Exten-
sions of Remarks of the Recorp.

There being no objection, the report
and statement were ordered to be printed
in the Recorp, as follows:

THE CONSUMER AND THE FEpERAL TRADE COM-
MissioN—A O oF THE C
ProTECTION RECORD OF THE FTC

(By Edward Cox, Robert Fellmeth, John

Schulz)

‘This report is the product of a three-
month empirical investigation of the Fed-
eral Trade Commission conducted during
the summer of 1968 with the assistance of
Ralph Nader.

Project members: John Schulz, Director;
Judy Areen; Peter Bradford; Edward Cox;
Andrew Egendorf; Robert Fellmeth; William
Taft, IV.

BIOGRAPHIES OF PROJECT MEMBERS

Judy Areen: AB, 1066, Cornell U Y.

of the O
either from hmrl.n; been there previously or
from dally contact in line with their work
were also interviewed. The students made a
total of forty l.nternal and twenty-five exter-
nal interviews. In add an mined

number of informal conversations were held
with persons both inside and outside the
Commission.

By the end of the summer the vast amount
of information collected had been roughly
assimilated and categorized. At this point
the students recognized that their report in
its final form would have to be unlike any
report done previously on a government
agency. The paradigm of all previous reports
had been the law review article which usually
ended a and discus=
slon of the law and organization of an
agency with a recommendation for reshuf-
fiing the organization chart. Over the sum-
mer the students had come to know the
TFC too Intimately to Ignore the obvious
fact that the Commission’s troubles stem In
great part from specific weaknesses In per-
sonnel, The report therefor searches thor-
oughly into personalities and attitudes of
high staff members, since substantive re-
forms In Commission performance will be
impossible to achleve without Imaginative
top- and middle-leevl leadership.

This report ls exclusively the product of
the students efforts and its conclusions are
entirely theilr own As such, it Is a possible
pwwtype for similar studies of other gov-

Third-year student at Yale Law School.
Peter Bradford: AH 1964, LL,B 1968, ?llu
University.
Maine.
Edward Cox: AB,
sity. Pre

1968, Princeton Univer-
and law student at

seelng 1t through to an
tion is no longer argued. The critics merely
asaume that thera is no cm for. They quite

gl davl.oe of
«<alling it, wh it 1.3 “sense-
less, tragic, idiotie,” and suggesting thar. it

Yale University.

Andrew Egendorf{: ABE, 1867, Massachusetts
Institute of Technology. First-year student,
Harvard Law School.

Robert Fellmeth: AB, 1967, Stanford Uni-

‘was started by LBJ to prove his
That he sacrificed his career to bring it to an
end is conveniently pa.med over.
How much imp ‘s vi

tive critics will nsvu on history is problemati-
<al, probably not much. How much LBJ will
be remembered as the President who pulled
his dog's ears and showed off his abdominal
scar in public is questionable, too. Historlan
James MacGregor Burns suggests that “his-
tory has a way of siphoning into oblivion the
petty and the irrelevant and measuring up
the real stature of the man." Some histori-
ans, he thinks, will remember Johnson as a
man who “suffered criticism because he stuck
to the course he belleved was right, a man
who endured attacks with . . . patience and
tolerance.” LBJ deserves that much.

THE CONSUMER AND THE FEDERAL
TRADE COMMISSION

HON. GAYLORD NELSON

OF WISCONSIN
IN THE SENATE OF THE UNITED STATES
Wednesday, January 22, 1969

Mr. NELSON. Mr. President, last sum-
mer some ambitious and dedicated law
students conducted an extensive investi-
gation of the Federal Trade Commission.
Recently, they lssued a report detalling
the results of their inquiry.

Shortly thereafter, Paul Rand Dixon,
Chairman of the Federal Trade Commis-
slon, issued a reply to the allegations con-
tained in this report.
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versity. d-y at Harvard Law
School.

John Schulz: AB, 1961, Princeton Uni-
versity, LL.B., 1968, Yale Law School. As-
sistant Professor of Law, University of
Southern Callfornia,

Willlam Taft, IV: AB, 1966, Yale University,
Third-year student at Harvard Law School
INTRODUCTION
1. Background

As the representative of the American con-
sumer in Washington, Mr. Ralph Nader has
recognized the benefits which might accrue
to the congumer from a Federal Trade Com-
mission which lived up to its full potential.

In order to determine what this potential
is and how the FTC ls fulfilling it, Mr. Nader
brought together a group of law students to
commence a unique study.

Providing their services without pay, seven
students worked on the project at varying
tasks during last summer. Thelr personal
motivations covered a wide spectrum, but to
a certain degree they were all convinced of
the need for peaceful change, based on a
rigorous and thoughtful examination of our
existing Institutions in the light of present
realities. This they saw as an alternative to
the viclent means of change advocated by
certain of their contemporaries.

They came to Washington at the start of

It is by no means a
nn.a] document, but rather should be con-
sldered an interim report in a continuing
study.

2. The FTC and the consumer: Scope of

report

An early section of this report analyzes
developments in American soclety which
seem to threaten the already precarious posi-
tion of the consumer.

The Pederal Trade Commission is the
major federal government agency for con-
sumer protectlion.® It iz the only agency with
& potential for effectively policing business
frauds In many parts of the United States
where state and local laws are inadequate,
and it alone has the potential resources to
control the practices of nationwide business
empires.

The FTC does not and cannot, however,
fulfill its potential at the present time, as
the remainder of this report will demon-
strate. The toll In consumer abuses which
continue to flourish due to the Inactivity
of the Commission is impossible to calculate.
The agency must be reformed immediately.

Because of the pressing need for reform of
the FTC in the consumer-protection sphere,
this report is devoted entirely to that subject.
It does not deal with the equally large and
important tople of the FTC's antitrust duties.
3. A brief overview of the FTC and its con-

sumer-protection legislation, and its

procedures

The Federal Trade Commission is an
independent regulatory agency created In
1914, Its regulatory dutles are divided be-
tween direct consumer protection and antl-
trust.

The agency's consumer-protection dutles
are defined by the Federal Trade Commission
Act (PTC Act) and several speclalized
at.abum The former gvnemlly empowers the

to p “unfair and deceptive

June, 1968, having read the small of
pmvicus reports and featured articles on the

They ducted Interviews or
se!:ected high-level p
noting and requut.l.ng all possible writien re-
ports, memoranda, data sheets, computer
programs, and other materials at the FTC
useful to such a s:}:dy ‘While therll.mlted

acts and practtces » §5, and deals more
specifically with such acts and practices In
the sale of drugs and other products affecting
health. § 12 et seq.

The FTC's specific Statutes include the
Flammable Fabrics Act (which Is important
for it deals with practices dangerous to life

materials made
slon were being assimilated, other personnel

Footnotes at end of speech.
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and health) and three statutes' regulating
the labeling of textiles and furs (much more
trivial than the Pla.mmablu Pabrics Act).?

'8 d of 1s
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visory O
business action. (3} :pmoedun for acceptance
of of

mate and justifiable fears.
Such results pose a constant threat to ra-

by FTC v
" in lleu of cease and desist orders.

The Cs
‘basically pmcnt.tve. it aeok.l to discover,
which

stop and
viclate its laws. P&radouluny. while ita

powers of discovery are broad, Its preventive

mu::mmmcnao:mamm
which emp the C
“(a) 'I‘o gather and compile ln:crmaunn
and to t

from time to
time, the busl
] and ot any wrpom

in (

and common camm . s md

its relation to other corpqrn.t:lona and to In-
and part P

“(b) ' To require, by general or s

tion

The FTC presently employs some 1230 per-
sons, including 473 attorneys and 464 secre-
tarial and clerical employees. These em-
ploym are divided between the agency's

ipal office, 1 d on P Ave-
nue in Waah!ngwn. DO and eleven ﬁeld.
offices in Atl cl

tional and viable adjustments.

Many times in the past America has paid
& heavy price before recognizing the futility
of worshipping the forms and not the sub-
stance of the free market. The growth of
trusts in the last century, the impure
and adulterated food abuses early this cen-

Falls Church, Vﬂ. (mlng v

tury, tha Great Depression, these are all
of which q d the

D.C.) Eansas City, Los Angeles, New Orleans,
New York, San Franclsco and Seattle.

The PTC staff at the principal office Is di-
vided into administrative offices and operat-
ing bureaus; the latter are structured pri-
marily along "program"” rather than “func-
tional” lines, that s, according to statutes or
programs administered rather than the kinds
of tasks p«rrurmed bg employees (e.g., In-

orders corporations . . . or any class of them
- - - to file with thn Commission in such
form as the Commission may prescribe an-
nual or special, or bot.h . » Teports or an-

etc.) The major oper-
nﬂng Bureaus are those of Deceptive Prac-
tices, Economics, Fleld Operations, Industry
Guidance, Restraint of Trade and Textlles
and Furs Thls report ueals with Deceptive

swers In writing to sp fur-
nishing to the C su

tion as it may rzqu!.re as t,o the organlxnl.tuna
business,
of the respective corponr;lons Sanle

and Textiles

and Purs, ro:- the most part.

The major administrative offices are those
of the Secretary, Program Review Officer,
General Counsel, Hearilng Examiners and

And Becucm 9 and 10 cc P
with C (m' infor

E tive Direct Office of Ad-

mi ).
G 1 Ci

This study focuses on the
1 Office.

by providing for eclvil court 11
under threat of contempt and for criminal
sanctions for failure to respond or false re-
sponses.

The only coercive legal enforcement tool
generally avallable® to the FTC is the “cease
and desist order,” which imposes no retro-
active sanctions, but merely prohiblts future

d of five
d seven-year
terms. It has delegated some of its statutory
authority to the Chlefs of various operating
bureuua. however, the overall decision-mak-

'l'hef‘

inter of forces de the ket for
correction. But many paid the heavy price of
injury, poverty or loss before partial cor-
rective action was taken. There is no reason
why America should have to pay that kind
of price now, and indeed one of the putative

teristics of 1 1 man is an abllity
to predict the effects of present trends on
exlsting Institutions in such a way as to meet
change without sacrificing valued elements of
those institutions.

Past experience suggests that healthy busi-
ness competition helps preserve a successful
free enterprise eeonum]c system. In thl.s age
of gr
it 1s 1o hmger wise nor efficlent for go\wm-
ment to rely solely on fostering competi-
tion to do the job. Government must now
begin to djrect its energles towards direct

of 1
ns well. Minimally, this means guaranteeing
that consumers obtaln adequate and a.c-
curate inf tlon about
in the market; it should pmbnbly also in-
clude some control of types of sales ap-
which overpowe'.rmg a;;

3y And in addition, govern-

peals to

process of the Commission
hlshl!‘ centralized, for 1O powers hnvu ‘been

ment must make certaln that all consumer
ducts are safe for consumption when

repetition of the sort of
which it is almed. Once a cease and desist
order becomes final (after 60 days or appeal

beyond
Bureau Directors, all of whom are located
in the central office.
The Ch has extenslve powers and

to US. Courts of Appeals and Sup

ibility In the management of the

Court), 1t In effect per ¥, and
any violation may be punished by an acmm
in the Courts of Appeals on behalf of the
United States for recovery of “civil penalties"”
geu];tn:‘sﬁmo per day of violation. FTC Act,

m for he is its top Administrative Officer.
He is thus responsible for hiring and
promoting persons on the stafl.
THE CRISIS
Thmughuut the history of our country, the

ren-sonnhly used.
The chief destructive trends in the econ-
omy which must be taken Into account in
for pre are the
following:
1, The rise of r.ha corporate economy and
its ng such as intra-
corporate tymnny over executives, price lead-
ership, oligopoly or shared monopolles, con-

Formal adjudicative pr leading to
the issuance of cease and desist orders are
prescribed by Sectlon 5 of the FTC Act and
the Commission's “Rules of Practice for Ad-
Juﬁlcauve Proceedings.” They are begun by
the C m's filing & plaint™; Sec-
tion 5(b) directs the

t “Wh

Cammwn to file &
the C shall

people have p y relled

B empires, taclt agreements preclud-
ing chall to vested |

on the forces of the mnrketplnce to

corporate domination ort regulator agencles,
tlon of credit, and

thelr economic destiny. American huamass
has traditionally dified its in
order to take advantage of new t.echnn!ugy
and new opportunity. But another force in
American society—a force or consclence—has

have reason to belleve that any person,
partnershlp or corporation (subject to tbe
FTO Act) has been or is using any . .. un-
falr or deceptive act or practice In commem.
ancl if it shall appear to the Commission that

by it in P thereot would
be to the interest of the public .

The “public Interest" mquirement WS
written Into the statute to enable the Com-
mission to plan its enforcement program
free of the requirement that all citizen and
merchant complaints be acted upon.

FTC Rules also provide procedures for se-
curing “consent” (non-contested) cease and
deslst orders without going through the ad-
Judieatory procm {hearing inmn.l decision,
appeal, Co 1 ) in
regular cease and desist order cms

The Federal Trade Commission presently
uses several additional enforcement tech-
nigues which do not lead to issuance of cease
and desist orders (and thus eannot draw on
the coercive powers underlylng enforcement
of cease nnd :!esist orders). Two of them are

\| on an y-wide"”
rather mm individual basis with pracllces
found upon investigation to be widespread:
these are proceedings leading to issuance of
“Industry Guides” and “Trade Regulation
Rules.” Two others are designed to deal with
individual merchants: (1) a means by which
businessmen can sollcit and recelve “Ad-

Footnotes at end of speech.

the of eco-
nnmic power and has sought to keep the
new mechanisms and forms of economic
power from bypassing the theoretical market
checks to decelve, Injure or exploit. This
force has acted In several Ways, mcluding

other subtle forms of coerclon block new
competitiors and new ldeas.

Where industries have very low cross-elas-
ticity of demand and where competitors
m‘mn mn d t ¥ manufact
of a similar nature, the consumer ‘will not
learn the negative aspects of such products,
No manufacturer will advertise against his
own product type and no one will advertise

a product that is not competing with

self-regulation by ethlecal
formation of consumer groups exertlng pnwer
in the mar

movements, and public pressure on govern-
ment for legal regulation,

Traditionally, the most serlous threats to
the American public, the most dangerous eco-
nomic crises, have occurred when changing
business practices bypass market pressure
and subvert the legitimate opemtlng prlncl-

his own. Thls oligopolistic model 1s a rapldly
growing characteristic of the new economy.*
The result has been a glut of information
regarding what are in reality contrived dis-
tinctions between identical products, but a
dearth on the drawbacks of any particular
product type. Clgarette ads have long been
the paradigm example. But cne rarely ever
hears about the disadvantages of mouth-

h (which many dentists say irritate

pteu of !:ee enterprise,
in t Ives reified symbols of hip. In
such a case the resultant system can re-
semble in practice the mnnolltbic structure
of & the econ-
omy allled with the state !.n an Impregnable
combination. Only by keeplng government
separate and strong in relation to economic

the mucous membranes of the mouth), de-
tergents (most of which now add particles to
your clothes rather than remove them, many
of which can irritate the skin), cars of all
types, drugs of almost every varlety, de-
odorants (which now clog pores to promote
:ha magic of "“dryness”), “brightening”

(which abrasives, see

forces, and vice versa, can a bal of
power be sustained that will promote a dem-
ocratic government and a desirable economic
system.

As for the worship of the forms of free
enterprise, it is always important to prevent
an assoclation of specific business practices
with the i ng pri of
free enterprise such that thelr mere utter-
ance, like magical incantations, dispels legitl~

appemﬂx 10), dlet soft drinks (some of
which can harm Internal organs), and so on.
2. The communications revolution, includ-
ing Increasing use of nationwide television
and the rising cost of access to this public
forum. This development has made it
sible for businessmen to perpetrate fairly
blatant frauds or deceptions, bllking large
numbers of people of a emall amount in a
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short time without feeling any significant
market check. A recent example of this is the
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a new one. Further, certain issues presented
by the trends above are capable of easler
d When the question is not ir-

but P that is, the deliber-

the extri effi-
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beiween EKen-L Ration and real beef® the
Colgate toothpaste claim that it is “unsur-
passed” Implying superlority, the assertions
of Crest ads, the use of government tar

g and g

tlons by a number of products which are
purchased by mall and almost invarlably
perform in a manner vastly inferior to what
is repr d. It is ble that it is
now easier than ever before to reach large
numbers of people with more subtle forms of
influence.

3. The information explosion, including
increasing use of mass data-handling tech-
nigques to attack the pri and aut

ate ad of an =

by Pall Mall, the Johnson lemon
wit -

by adver T

sion which is actual fact does not rep t
the performance of the product, there is no
substantial claim of competing value. Lar-
ceny by deception has been a crime for many
years at common law, There is little free
speech interest In the right to say “your
money or your life,” nor is thers much In
the right to say "If you give me x dollars I'll
give you y object,” fully intending and sub-
ly delivering, inferior = object.

of the consumer. This trend has made pos-
sible social-psychological analysis of the va-
rious potential markets. Market researchers
have divided and subdivided the market

‘The third approach to the problem of de-
ceptive practices is to minimize Its impor-
tance or duration. But given the evclution
of modern soclety this problem must notﬁ

wax h y dis-
parate rags, the new Gerltol ads (in open
defiance of a rare standing FTC cease and
desist order, see sectlon on compliance, p,
48), the Coldp T clalm to “'g proof,” the
Bravo wax representation that detergents
absolutely can not dull the surface, the Mrs,
Filbert's Diet Safe Margarine ad implying
that If you can pull 1’ of flesh off the tricep
of hubby he Is too fat and will therefore die
prematurely (unless saved by Mrs. Fllbert's
of course),® the Ultra-Brite sex appeal
(brightness) clalms and the MacCleans
wh!tenw test (see appendix 10 for ADA

along varlous lines to make p special
appeals to different social groups. Most of
these appeals are based on distinctions which
have nothing or very little to do with the
P th ves, but are lated with
them to produce “empathy.” Virginia Slims

ini Camel

It is easy to
matter because many deceptions are hard to
detect. If a false clalm is apparent it Is Ig-
nored and falls. If it Is successful it Is often
not ized at all, Even when the product
1s deficlent it Is often not easy to trace to

are marketed to appeal to fi
cigarettes to appeal to he-men. Lark to the
suburban set, and so on.

of the

a 8p P This is partl y true
when the deceptive claim s relative to

products of other peti with direct
unlikely. How many, for In-

4, The growing
4| of led , Involving In-

subtle deception
4 and the crea-
tion of d g fons with
sex, fear and power fantasies. These advances
facilitate subtly effective appeals and unap-
parent deceptions. Some of these
ridiculous when directly but

filuence by sugge;tﬂnm
th h image

P

stance, will buy two sets of tires to see if
one stops faster as claimed. Finally, it is easy
to make small lles of omission or implication
which generate great market advantage and
attract lttle attention. It is foolhardy to
minimize the effect of theses processes, for
they can 1y pro=

tional credibility to the detriment of

nothing testifies more to their effectiveness
than thelr consistent success. Not only do
businessmen attempt to utilize the most ac-
complished psychologists In the academic
world to appeal via symbolic ties to the pub-
le's fears and frustrations In almost psy-
chotic assoclation attempts, but they experl-
ment increasingly in more direct forms of
forced persuasion, as in the milcro-second
flashes of Aqua Velva lotion or In the hyp-
notic waving of keys in front of the screen
in Washington, D.C. during the Falrfax
Flymouth ads with the accompanying deep
volce intoning over and over, “you will buy
a Pl at Fairfax motors.”
‘There have traditionally been three major
ts Inst g entry into
the fleld of advertising. First, is the argu-
ment by bust i that the “p
or all wise consumer can not be decelved.
Becond, there are appeals to free speech and

everyone (but particularly the honest busi-
and the

).

The increase in deceptive practices in ad-
vertising 18 manifest throughout the trade,
It is clearly a rising phenomenon with more
current abuses than any single person or
group could document fully.

The longstanding practice of relabeling
susbtantially old products as “new" with
every successive “,1.. campalgn has made the
term i

¥ warning), the Goodyear tire “up
to double the mileage” polyglas tire ad, and
on and on.

THE FAILURES
The statues In front of the FTC buil
Washing D.C. ref the purpose
of the agency In the eyes of the sculptor,
Thelr bol ] with
regard to the founding statute of the Com-
misslon, but stands in stark contrast to the
recent history of the agency—both in philos-
ophy and in practice. The statues deplct an
unruly and powerful horse—American busi-
ness, a danger and a menace unharnessed,
belng restrained by o strong and determined
young man—the PTC. Such a juxtaposition
does not in any way represent the perform-
ance or the attitude of the prevalent pow-
mmthom.mmlsmtycungur
Yyoung thinking, it is not strong nor does
it seek to be strong, and it has no desire to
restraln. It would rather give the horse its
head, only occaslonally throwing a small
stone at it. Indeed, the Commission does not
view American industry as a wild horse at
all, but rather as a docile beast who now
and then needs guidance, and every so often
o mild “whoa.”

are par ¥
gullty of this transgression, but so called
“new" cars, appliances and other product
types are all gullty.

During the first quarter of 1968 ten specifi

The responsib of the FTC demand
that It see business for what it is—a some-
times unruly animal, The lack of such & pos-
ture is evid. gh the of its

products (nmot corporations) spent over
thirty million dollars on TV advertising alone
(see appendix 3). Deceptions are widespread
among those products most advertised on
TV. For example, Salem, Winston and Eool
were among the top advertisers over this

subsidiary interests (the desire for imag
tive ads, ete.). Third, there s a general feel-
ing by some that the problems are unimpor-
tant, unreal, or will go away.

‘The answer to the first argument is con-
talned in the analysls above of the con-
sumer's plight given contemporary trends. It
1s worth adding, h , that alth h cor-
porate glants justify the system and thelr
activities by constant reference to the
omnisclent consumer, their ads reveal their
true estimation of him. Briefly, he Is an in-
secure, sex and attention starved, paranoid
neurotiec with an attention span of 10 sec-
onds. Even If today's consumer is capable of
u ding the comp of, say, com-
parative reliabllity characteristics of stand-
ard automotive engines—which industry
moguls pretend he is—these moguls will not
glve him that information. Instead, they
prefer to sell sex and power In relation to

and potent wild animals,

The second argument is admittedly a valid
consideration. There is & competing interest
in favor of the free exercise of communica~
tions capacity and indeed in favor of diverse
and clever ads. But this does not mean that
the trends now evolving within our economy

period, spending almost 10 milllon between
them on TV over three months trying to con-
vince milllons of people that death and
d g smoke s ¥ 1

to fresh air, spring, and cool mountaln
brooks. The current Newport ad repeats the
word “refreshing’ five times. Another three
of the top ten for the first quarter of 1068
were lges] panies, with Anacin lead-
ing the pack with expenditures of over four
and one half milllon. All three ads are
blatantly and persistently deceptive: Anacin
claiming that two of its magical pills "con-
taln as much of this (unnamed) pain re-
lever as four of the other (unnamed) extra
strength tablets,” pointing out, of course,
that one shouldn't take four of the other;
Bayer advises that “Doctors and public
health officlals” recommend aspirin when flu
strikes as one of three recuperative steps,
and that since Bayer Is pure aspirin . . .;
Bufferin claims to go to work “in half the
time" (see appendix 9).

Other ads currently flooding the TV net-
works which are deserving at least of inquiry
are the Dyno dollars, Esso gas statlon and
other game gimmicks implying advantageous
odds of winning substantial prizes, the Fire-
stone Tire claim that its wide oval tires are

do not p questl of the gr im-
port: . Sadl pp by Sllva Thins or
paranold appeals by Listerine are not symp-
toms of a past era, they are precursors of

Footnotes at end of speech.

d to go through lce, mud and
Enow or we pay the tow,” the Shetland
vacuum cleaner test with the machine's suc-
tlon supg di EAr bowling
ball up a plastic tube, the mock EKen-L
Ration butchers who can't tell the diff

P Chal: In a typlcal address be-
fore a business audience in North Carclina,
Mr. Dixon opened his remarks as follows:

“I've come here with the high hope that
I can persuade you that the Federal Trade
Commission 1s not soclallstic, bureaucratic,
damyankee, tool of the devil that may have
been plctured to you. Instead, I'd like to con-
vince you that you've got a frlend in the
FTC—a real friend .. ." “Needed: A Com-
bined Attack," Before Joint Meeting of the
Better B B Ad g
Club, Winston-Salem, North Carolina, Jan,
8, 1968, p. 1.

It i1s worth noting that even if the PTO
vislon were a correct one, and even If it were
appropriate for the agency, it would still have
one dif . For if a busl n were to

ter a petitor's practl of any
kind that he would rather not engage in,
he must either lower himself and engage
in 1t or commit economiec sulcide. If he com-
plalns to the FIC he is golng to have to
survive In virtuous poverty for years while
the case 15 belng litigated and his competl-
tors rake In their fortunes. Such a business-
man would not only have to be pure to fit
into the FTC mold—but he would have to be
either dumb or sulcidal. Most American
businessmen are neither. They are no more
pure, concerned, dumb or sulcldal than the
FTO is a young, strong force restraining the
economy for the publlc welfare, The statute
les.

This attitude of the Commission, spawned
through connections, backscratching ar-
rangements and cronylsm, pervades every
aspect of FTC activity. When viewed after a
cursory examination of FT'C publc relations,
the fallures of the FT'C reveal one outstand-

ing of its operati its continual
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and consistent violation of its own statute
with regard to deceptive practices, The FIC
itself s one of the most serious and biatant
perpetrators of deceptive advertising in
America. It has avolded congressional or
other investigation or review for a decade by
consistently responding to the vector theory
of power—feeding and serving those who
would or do threaten it. Substantially, this
means feeding and serving big business and
cong i 1 interests hed 1

For the FTC to work with any effectiveness

EXTENSIONS OF REMARKS

which victimize this group with particular
viciousness will not be discovered through
talks before trade assoclations, Washington
hearings or mall ‘nag ncelpu Dtotrlbumrship
and sales K with w.
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activity and its ineffective enforcement, it
is allocating what dwindling energles it has
left to the prosecution of the most triviai
cases. Its system of priorities, If there is one,

returns, classified

is to the origin of the appllcation

filled with lucrative traps and r.he continuous
barrage of false claims and will

for int not g to the lmpor-
uuco or the problem. If the source is a

not be ended without truly aggressive FTC
actlon,

2. Failure to establish priorities
A yhical analysis of the non-textile

it is going to have to: (1) detect violati

(2) en!.abl.l.sh priorities for the most efficient

of en energy, (3) en-

force the glven laws with energy and speed,

(4) acqulire effectlve statutory authority

where present authority 13 insufficient, (5)
from 1 ind

ests which could distort, b]un: or block en=
forcement.
1. Failure to detect violations
The t1 above

ing mmpcumr notice of deceptive practices
is one of the two more or less exclusive means
relied upon by the FTC for the detection of
violations. The second is not much more
useful, given present economlc structure,
than the first. The second ption relled

and fur, non-country of origin cases reveals
an Interesting territorial aspect in the detec-
tion . pattern. The survey, & y of

(see of per-
sonnel) some actlon s assured, Ou\erwl.ae.
one relies on ch
with the agency.

Twenty-five years after the Henderson re-
port, the Task Force of the Hoover Com-
mission made its study. The situation was
unchanged: “As the years have progressed,

has b

which is reproduced on the next page, Was
made from all of the FTC's News Summaries
from July 1964 to July 1868. Most of the cases
are In the suburban vicinity around Wash-
ington, with only a few of them relevant to
the ghetto area of the capitol” The study
shows y that D.C.
recelves more than its share of attention,
In fact, if the FIC were to spread its ac-
tivity d by

D.C. and vicinity would have to inc.lud& over
24,000,000 people to justily present concen-
tration. The fact that Washington is so

upon by the PTC is “mallbag notice” *—re=
liance for detection primarily on complaints
(called by the FTC “applications for com-
plaint”) from the aggrieved consumer, These
complaints from tho public do not provid

is ar of two things: the

of i es outside

Wum!.ngwn D.C.Y and the response to per-
sonal of Ci living in
the mnrlct or in surrounding suburbs (see

nonceutma‘ny, ut,.

dl of p 1). It is worth noting
in this regud that there are several cities

fixing and ity, the
often doesn't even know he is bel.n.z deceived.
The FTC is not golng to receive complaints
from & person who 18 not serlously injured,®
or who can not trace the difficulty to a par-
ticular product, or who does not know of
other alternatives, or who does not know
what 1s ha.pponmg to him either before or
after or who p

in Tt which in
terms of Inordinate concentration of atten-
tion.

Washington, D.C., vicinity !

Last half 1064
1965

the historic rut-lllty of appealing to l.hu FTC.
Another fallacy in the mallbag approach
can be found in ‘s ghetto probl
There, as finally shown by the Commianlcn B
own study of consumer deception in Wash-
mgton DC (at the Insistence of Senator
), the syst dicts the Com-~
about prac-
tlces. 'i‘hn victims here do not eare about the
the flood of inferlor goods, they are numb
through the lack of any higher expectation.
If they were to complain they would not
know how. They don’t have lawyers and
they don't know & thing about the FTC.
The mallbag source of complaints is cer-
tainly useful, relevant, and can often be
indicative of certain types of outright fraud
(s in the chinchilla cases). But this source
is not suficlent. The FPTC must establish
vast DeW Iens of detection. It must initiate
ive and in par-

1.1=ula.r1y into ghetto areas. It must monitor

Total

Nore—Sample Size—=248. Total % from
D.C. vicinity=12.1%.

t “Vicinity” is defilned as within approxi-
mately a thirty mile radius.

1 Cases are classified according to business
location of violator.

Ideally, priorities must be carefully set to
help those who need help most. Deceptions
and other practices which endanger health
and physical safety must come first. The
number of persons affected must also be a
factor. Practices affecting the poor must be
glven priority becav.ae r.hn poor can afford m
lose less. T
In by large corporations must be given great.
welght, for they have greater potential for
harm If unchecked. Most important, the
C

TV and radio carefully in a 1l sur-
velllance effort. It must, perhaps, establish
FTC investigative teams In every trouble
spot, particularly in ghetto areas. It must,
perhaps, require pre-submission of certain
categories of advertising®

At present, the FTC monitors haphazard-
ly* and occasionally, and several sources
have confided that the one TV monltoring
operation extant (which consisied of sev-
eral matrons watching the set) was discon-
tinued because they "pald too much atten-
tion to the programs” (mostly soap operas)
and would leave for snacks, ete. during com-
mercials. It is obvious that there must be
alert and extensive monitoring operations
with pr by expert engl doe-
tors, and other professionals.

It 1s also obvious that one ghetto Investl-
gation, which was rather forced down the
Commission's throat will not suffice to rem-
edy ghetto practices. The aluminum siding
scandals, magazine sales and cookery rack-
ets, the myriads of get-rich-guick schemes

Footnotes at end of speech.

should not proceed in purely
random fashion on the basis of complaints
received, or on the basis of extraneous moti-
vations—political, g hical, or personal—
which distort the criteria of maximum effi-
clency appropriate to an enforcement policy.

While conducting one of the first studies
of the FTC in 1924, Gerard Henderson found
a general lack of any system of priorities for
case selection: “the Commission 15 handling
too many cases, and It should exercize a
greater discretion in selecting those cases
which Involve questions of public impor-
tance. Henderson, The Federal Trade Com-
mission, p. 337 (1924). There has never been
any argument that the FTC should handle
these lesser cases if It could obtain the re-
sources to do so in addition to more momen-
tous problems. But since limited resources
are imposed upon it by Congress, it should
deal with more !lmportant issues. The FTC
has not tried vigorously to expand lts re-
sources (see section on seeking authority)
but, moreover, it has not established an ex-
plicit real system of priorities. In addition to

the C d in &
multitude of petty problems ... The Com-
mission has largely become a passive judiclal
agency, walting for cases to come up on the
docket . . . In the selectlon of cases for Its
formal dockets, the C has long
been gullty of prosecuting trivial and techni-
cal offenses and of falling to confine these

dockets to cases of public importance.”
Hoover Commission Report, pp. 125, 138
(1948).

More recently, Professor Carl Auerbach
conducted an Intensive study of the FTC on
behalf of the Administrative Conference of
the United States. He too observed that “the
important question is whether the Com-
mission has & system of priorities by which
it 1s guided in discharging all the tasks en-
trusted to It by Congress. To date, the answer
is no." Auerbach, “The Federal Trade Com-
mission,” 48 Minnesota Law Review (1936!.

And ding to the and all
avallable evidence the answer is still no. Just
this year the Commission reconsidered for the
third time a case which had occupled over
four years of Commission and staff time on
the issue of whether or not a watchband
chain representing less than 1% of the value
of the finished watchband should be ex-
plicitly labelled as originating in a foreign
country or not. They eventually decided that
it should.

What is particularly frustrating about
these recurring criticlsms is the fact of thelr
persistence for some forty-four years. Still,

has been done. In fact, despite
numerous specific suggestions, nothing has
even been attempted which might improve
the slituation.

The fact of the present preoccupation with
the trivial is reflected in statistics and ex-
amples ed fnfinitum. A recent and rather
typlcal reflection of PTC priority faflure is
found in the 1968 Senate Hearings on appro-
priations. For some flve years the Commis-
slon has been mentioning imminent studies
of the food market situation. Meanwhile the
problem has become more and more critical.
Several reports were compiled, none of which
seemed to have had any effect. Senator Mc-
Gee suggested the necessity for a continuous
examination or study of the food industry
from which concrete and effective action
might be taken to correct dangerous trends
and rampant practices. The importance the
PTC attaches to such an effort relative to its
other activities 1s revealing:

“I agree with you, the Federal Trade Com-
mission was created by Congress to carry on
this type of study, but this is something
that if we are to carry on, the necessary
money should be supplied. For you to say,
well, why do you not do it out of what you
have—you are golng to give us a terrible
management problem. At the present time
we are recelving some 9,000 complaints per
year and we have not as yet dared to say
to anycne, ‘we are not going to look at your
matter, because it Is not as important as
some of the rest.” We are having difficulty
in handling our increasing workload with our
available staff.

“1 hope you will restore the $225,000 and
that you do not overlook our new pi
to do something about mearly $400 million
worth of wool imports into this land.” Chair-
man Dixon before Senate Subcommittee on

its fear of big corporat! its decline in

dent Offices, pp. 430 (1968).
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The fact that Mr, Dixon's statement car-
ries numerous and quite typlcal misrepre-
sentations, such as the implication that the
Congress has failed to supply the money
when it really has never been actively sought
or requested, the fact that although the ap-
plieations for complaint are many and in-
creasing, the workload of the Commission,
as performance records show clearly, has
been decreasing, are matters that will be
treated later. What is noteworthy here is the
priority alloeatlon given an Investigation
into a multi-billion dollar industry of neces-
sities which is reaching a crisis stage versus
the FTC's on-golng of
wool and textlle “inspections.” u

But this is not the only example of wool
and textile fixation. FTC preoccupation with
these specific laws reflects a theme which
ran throughout our study, that is the great
importance attached to anything which in-
volves the protection of American business
Interests. This is not a situation which de-
serves only condemnation—certainly many of
the FT'C's legitimate activities, at least theo-
retically, benefit honest busi as well

EXTENSIONS OF REMARKS

as consumers. But these laws are an Ideal
“out” for the Ccmmimou. Tha-y can spend
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1. From News Summary No. 34, July 3,
1964: “The F T de has

great enerw on thelr enfor
mostly J and other
while s'pcnd!ng relatively little on uocepu.ve
practice transgressions or for that matter
restraint of trade activity which offend
American big business interests.

The FTC pretense is that Congress apecm-

these

d Eorber Hats Inc., Fall River, Mass.,
to stop using the word ‘Milan” to describe the
material of men’'s straw hats not manufac-
tured In Italy of wheat straw.”

2. From News Summary No. 25, Nov. 4,
1965: “Parfumerle Lido, Ine., 116 W, 30th St.,
gew Y_ork clty.lsc!:m.rgudlnnnden:m

cally requested enfo tin
has

today,

and d ng the public as

Of course this is true, just as C
called for the enforcement of deceptive prac-
tices and restraint of trade. these

wit
to the identity of its tollet preparation.” (re-
to French names).

latter issues are more complex and required
a more general statute, does not imply that
they are less important. Indeed, it is up to
the FTC, not Congress, to allocate its own
resources in the enforcement of the full
panopoly of 1ts legal obligations according to
some sensible criteria. This does not mean
automatic deference to one particular law
over another solely on the basis of the timing
of the law or on the basis of political or eco-
nomic friends who might be allenated.
Further, an examination of FT'C priority
determinations within the textile and fur

tegory reveals a final myopla.

TEXTILE AND FUR BREAKDOWN 1

3. From News Summary No. 2, January 26,
1966: “Ogus, Rabinovich & Ogus, Inc, 304
E. 45th St., New York City, has consented to
an order forbidding it to falsely involce and
advertise fur products. . . .

“The Commission’s complaint charges that
the concern has omitted and abbreviated re-
quired infor on ing vari-
ous fur products.”

4. Prom News Summary No. 19, June 17,
1967: “The Federal Trade Commission has
issued a t order biddi Adrian
Thal, Inc., 346 Tth Ave, New York City, a
retall furrier. . . .

“They are charged in the FTC's complaint
with: omitting and abbreviating required
information and setting it forth in improper
on labels. Making fictitious pricing

Per-
cenl

50.8
8.2

Total textile lnd Tur cases.

8.7
3

1 For FTC presentation of this breakdown, see 1967 FTC Annual Repost, p. 32.

The fiammable fabric cases within the Bu-
reau of Textiles and Purs represent the most
1mporunt eategory of violation because the

of life is
nlmee could reflect merely &

d. The

terests more dear to his heart, and the brash-
ness with which he will cloak his sctivities.
That rayon is right now on the backs of
American men, women and children who are

of violators In the nammable fabrics area.
ther

that it is dangerously flammable,
Apart from the fallure to attack impor-

There are several o 3 ver,
which give the it 16},
First, there is the small number of civil
invoked fabric
despite the 1 danger in-
volved A‘Ithough thn act was passed In 1953,
the first civil penalty actlon was not bmu.ght
until 1966 (FTC News Summary, Aug. 8,
1966) and there have been altogether only
three civil penalty nctions in the fleld (see
section on civil penalties). In addition to
this. interviews and conversations with
stafl and Commission members reveal a lack
of concern or a lack of awareness about the
need for a higher priority for flammable
fabric enforcement vis-a-vis wool, fur or
textilers
A more expliclt example of myopia in this
sphere (which also Involves colluslon and
secrecy) is a recent ep!.sode concerning a
shi t of f rayon.
Chairman Dixon cited the assurance of vol-
untary compliance obtalned with regard to

tant pr the FTC has falled on every
aspect of the reasonable priority test de-
sceribed above. It has not focussed on matters
which involve physical health and safety, as
shown by the above chart and as demon-
strated by such fallures as the of

and snvlngs claims and omitting mqu.ind m-
adver

5. From N’ewx Summw No. 6, Feb. 8, 1968:

“The Federal Trade Commission has lnuod
its consent order for Alex K
a paint and brush
trading as Kirschner Brush Co,, at 58 W. 15th
8t., New York City. . . .

“The Complaint charges that, contrary to
these representations:

“{1) The bmshlns part of the brushes
marked ‘Pure Chinese Bristle’ s not made
entirely of hog bristle imported from China,
but is in fact composed of a mixture of bris-
tle and some other material; and

“(2) The brushing part of the brushes
marked "All Pure Bristle’ is not made entirely
of hog bristle, . . "'

These but are
quite typlcal of m pl‘torrltlas They were

any significant action in the area of medical
devices. The PTC has not favored the poor
or the elderly except for the recent Wash-
ington D.C. report. It has not given appro-
priate attention to the largest companles.
FTC claims of priority planning for the
beneflt of “those most In need” is a typleal
example of Commisslon empty rhetoric. In-
deed, the only example the agency can come
up with in the annua] report of 1867 Is
that attorneys assigned to the fleld offices
sought out opportunities to address meet-
ings of business and consumer groups to
give them a clearer understanding "“of the
FIC's pu .* 1967 FTC Annual Report,
p. 67. The idea is to alert these people of
trickery, which the FPTC points out hurts
the low people the most. But poverty

this shipment as an of the ad
tages of “persuasion” and industry “guld-
ance” before the 1965 House Appropriation
Hearings. And Indeed the PTC had barred
future shipments of the dangerous materials
into the country. But the Chairman falled
to mention that most of the shipment had
already been distributed to clothes manu-
facturers, and that the stafl had strongly
rec to the Co iss1 that the
rayon then in the hands of the manufac-
turers be selzed. In fact, the enfor

lawyers in Boston, for example, report vir-
tually no such actlvity In the ghetto areas.
In any case, lower class people are generally
not organized into econsumer groups. An
analysis of the groups addressed by the Com-
mission’s Chalrman (see sectlon on busl-
ness collusion) indicates the more Ukely
audiences,

Aside from the wool and textile concen=-
tratlon and the watch chailn country-of-

order or agreement which was the subject
of the Chairman’s boasting represcnted &
gross and mysterious

origin tion above, there
are a large number of npecl.l!.e examples of
FTC passivity. For while the Commission

attorney Peyton Ford. Not only is thls epi-
sode Indicative of the callous lack of cun-
cern for a matter ng the 1

health and safety of t.he American con-
sumer, but it is an example of the lengths
the Chairman will go to protect those in-

Footnotes at end of speech.

elther ig or delays requisite ernforce-
ment activity agalnst Geritol, analgesics,
Firestone, the home Improvement frauds,
auto warranties, medical devices, the ads
mentioned in the first sectlon, and so on,
it has spent great sums of manpower and
money on the following trivial matters which
have been extracted from FTC News Sum-=-
marles over the past four years:

from a larger
sample., A study wss made based on this
sample, a summary of which is reproduced
below. The sample consisted of all cease and
desist orders from July 8, 1064 to June of
1968. These orders were divided into two
categories: (1) textile and fur cases (except
for flammable fabrics) plus cases which in-
volved country of origin misrepresentations
and (2) all other misrepresentations. It is
worth noting that the all other misrepre-
sentations category Is not In the least devoid
of trivia ltself, but the first category generally
includes only those matters which are un-
important to the American consumer rela-
tive to many things happening in American
ghettos or, for another example, on nation-
wide TV.

The “all other deceptive practices" cate-
gory is already less than half of the total
number of orders lssued over this four-year
period, but the category can be broken down
further. The first chart below presents the
number and progression of the first two cate-
gories and the second chart below attempts to
analyze further the "all other” grouping.
When dismissals, the selllng of re-used golf
balls and oil, the use of fake prizes to entice
people and mislabeled soldering irons are
subtracted, there are only some 188 cases left
from the total of 562 formal enforcement
actions over these four years, Of these 188,
30, or almost 14, are In the Washington
D.C. area. The rest of the nation accounts
for the other 1568. Of the 158 all but about
40 fall into one of six categories.® Five of
these categories represent real and important,
although very specific, deceptive practice
problems, The sixth is the rather primitive
bait and switch tactie which Is of some
importance.
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1967,
Last haif of 1968.

Total
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$500 thousand. Only one company had sales
of over $500 million.

‘The reluctance to go after blg companies
is often caused by a fear of thelr vast staffs
of brilllant legal manpower. This fear s par~
ticularly strong when formal action is en-
visaged. But there are, in addition, instances
of outright pressure from various corporate
gnusu contacts, often exercised through the

ngress.
I a letter dated October 35, nesw.rnhn
Dixon

uxlng fm the size of all umpuvo “practice
respondents in terms of annual sales by ad-
mitting that “annual sales are not main-
talned as general information in deceptive

‘This is simply because sales
volume 18 traquently only one of many con-
the

1Source s all FTC news summaries over the period indicated.
1 mun“ computed from initial decision stage.
Include fammable fabrics.
Further analysis of "others”!
‘Total "m.'hurn"

involving personal fraud. Dixon wrote to

Minus

Minus reused cll and golf balls

Minus fake prizes, fake “regular’™ price
tags, mislabeled soldering lrons, etc... 46

factor, on my

mind, is that while much of our effort is in
the interest of the consumer, the great ma-
Jjority of honest, rellable home contractors in
the country are equally deserving of this
" Letter from Chalrman Dixon to

188

iSpurce is all FTC News Summarles from
July 1964 to July 1968.

Of the 188 left of potential Importance,
30 are in the vicinity of Washington, D.C.

Of the 158 potentially important matters
outside Washington, D.C.:

fabrics.
Ba!.t and .nm.-h

" i siding.

Chinchillas and Insurance.

But even the statistics regarding these five
areas are lllusory. The most iImportant cate-
gory, for example, is probably the home
lmprovement frauds. But the 20 or so cases
treated by en pr
have not even scratched the surface, These
frauds are so widespread ¥ and so severe In
their effects that people (usually those who
are poor and trying to ralse the standard of
their home and neighborhood) are virtually
robbed of everything they own. Often their
house is taken, thelr wages garnisheed. A
number of them commit sulcide every year.
‘The effect of the racket on the victim is sim-
llar to the Impact of the chinchilla frauds
(see appendix 14 for sample letters from
complainants), but it is much more exten-

sive and the nbusen are pnrtlculaﬂy aggra-

vated through Fur-
ther, the situation has been sattlns pro-
gressively worse for a number of years, The
Commission response to this need, aside
from the five or six scattered and toothless ™
orders issued each year as & gesture is con-
talned in the Chalrman's response to Sena-
tor Magnuson's appeal for actlon:

“Due to major manpower commitments
to the packaging and elgnrat:e programs. the
District of Col
Project, the automobue warranty nna soft-
wood lumber inquirles, bait and switch
practices in the sale of frozen food and other
promotions, the insurance Investigation, and
many other efforts reflecting a high degree of
public interest, I can give you no assurance
that additional personnel can be assigned
to attack this swelling workload promptly.”
Letter from Chairman Dixon to Senator War-
ren Magnuson, Nov. 28, 1967.

Balt and switch tactics in the sale of
frozen foods?

Chalrman Dixon's attitude is further am-
plified later in his response both to the prob-
lem and to the suggesti by Ct oner

p
Senator Warren Mag Nov. 28, 1067.

The Commission gives much Up service to
the final factor In a rational priority system,
the size of the company involved in the
transgression (see 471 on
tions). Yet In actual fact the FTC doea very
little when vlolatlons involve larger com=
panies unless those violatlons are extremely
trivial in nature.

The many examples of deceptive ads or at
least marginal ads listed In the first section
of this report primarily originate with larger
companies. A cursory examinatlon of PTC
actlons reveals the extent of Its fear or
frlendship with big business.

Appendix 4 analyzes the slze of all com-
panies on the FTC docket for the first quar-
ter of 1668 In terms of sales, 20 of the 33 com-
panies involved are so small that t.hey are
not listed in any major fi

t of a par-
ticular monoe' In othar wordx since thi.l
is only one of ln a
priority system, it 1s not computed at all.
3. Failure to enforce with present authority
The Federal Trade Commission's failure to
perform its enforcement duties properly un-
der existing law has several aspects. For one
thing, there has been a general decline of
formal enforcement activity and an unwise
shift towards greater reliance on “voluntary®
enforcement tools. Even worse, compliance
practices have also become almost entirely
voluntary. Finally, all enforcement programs
are vitlated by excessive delays.
A. Decline of Formal Enforcement Activity
The decline in formal FTC enforcement
activity can be traced back to the early
1660's. Since that time, formal activity has
not only declined relative to such Indlicators
of need as the GNP, the growth of the ad-
vertising industry, and the increase in the
number of of Te-
celved, but has declined in absolute numbers.
Except for a brief ce in 1967, the
number of complaints iszued by the Bureau
of Deceptive Practices has been steadily de-
clining since 1963 (see chart below). This
is In the face of unprecedented economic and
advertising growth., Such decline s not in-
d!.catdve of Increasing compllance with the

which means that their total assets are below

's laws, for the applications for
enmpm_m, have been steadily rising.

COMPLAINTS ISSUED BY THE COMMISSION

Fiscal year

Restraint of trade. .

Dece, i
Textiles and furs....

L )

Source: FTC annual reports, passim.

Anothar indicat

of the 1 g pas-
sivity of the FTC in the face of !.m:rmmg
consumer, ghetto and advertising problems,
is the trend of investigative activity. The

COMPLETED INVESTIGATION CASELOAD

of
steadlly and sharply declined from 108‘! to
the present. This 1s illustrated by the fol-
lowing chart:

Fhﬂl year

1966

Restraint of trade.
Deceptive practic

432
981

N e e e el

1473

¥ Through 3d quarter.

Source: FTC annual reports, passim,

Finally, FTC passively Is reflected In the
increasing scoping effect in its enforcement
elrcr:s The Intense and Increasing scoping

Jones and others that the FTC Intensify its
enforcement powers for cases of this sort

Footnotes at end of speech.

p can be seen in the chart below.
The apg ions for nt are now in
the th ds in the

one In every eight or nine applications for
complaint. After subtracting Congressional
applications which are rarely lgnored, this
leaves an even lower ratio for response to
applications from the public. Note that this

area, (6399 In 19066 and now nppmachl.ng
0,000). Yet investigations now cover only

figure does not include every
crank letter but 1s pre-screened to include
only those with apparent relevance and ap-
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propriate jurisdiction. After this eliml
not even one in fen of the investigations re-
sults In a cease and desist order. One out of
four, however, does result in an assurance of
voluntary eumpunnca {see nex® pnrt of this

for her then,
about one of every thirty five appl.icauou
for complaint results in an assurance of vol-

un and tely one
out of e\te.ry one hundred "wunt.y five Ipp].l
cations for complaint results In formal ac-
tion of any sort.

The chart below also demonstrates the
trend of this scoping pattern over time. The
direction is self apparent,

DECEPTIVE PRACTICE CASES

Fiscal year

1963

and are abys-
mal, Under the latter (indiﬂdual) methods,
compliance checks are done by requiring
compliance reports, thus sharing the flaws of

tion rules is policed by broad-gauged (in-
dustry-wide) Burveys

bymammmamumnumuclb
dustry Guidance. The problem is that these
surveys tend to be Interminable and nothing
is done about individual violatlons discov-

Plruﬂ of avowed applications for complaint that

menhnl:‘w .ppllulmu l'ul wmpl-llnt thl

Source: FTC annual reports, passim,

 Not all of these complaints result in the issuance of formal orders.

One qualifying point concerning the scop-
ing trend deserves comment, For the exist-

“(4) It has been suggested, in considera-

ﬁon of the above, to abolish the Bureau of
‘This suggestion is per-

ence of some scoping can indicate a coh t
and rational screening system of priorities.
Even the exi of such a system, however,
would not alter the fact that less was being
done relative to apparent need in terms of
numbers, In any event, the sectlon above on

v
haps muvsted by the bppmnt paradox thnt
to p

H.nd. of I.dvlce to industry that t.he Mt‘.l‘nl

Trade Commission claims Is accounting for

thnt part of the time of the stafl In the
not

priorities ates that this exp
1s not available to the FTO.

It is true that the numbers referred to in
the preceding charts are not in themselves
conclusively condemnatory. It 1s only in com-
bination with the rising need for action, the
lack of a priority system, and other factors
treated in this report that they reveal the
FTC's administrative failure. Chairman
Dixon's , of
the game” are justified in so far as
they apply to the fallacy that more prosecu-
tions cases slgnifi-
cant actlﬂty But r.hla does not work In favor

of the lon in light of overall decreas-
ing trends and in light of the other findings
of this study.

In 1965 Civil Bervice Report's evaluation of

the Commission's work load substantiates our
findings.
“The traditional measure at the Federal
Trade Commission has been casework ex-
pressed In such terms as numbers of T digit
investigations initiated (this is a code iden-
tification of cases ted for formal in-
vestigation), complaints issued, and cases
docketed for litigation. By all of these meas-
ures caseload has declining. Several
managers expressed the fear of running out
of work.

“‘Wlth the
since 1960 there has been a decll.ne in formal
cases from 1931 that year to 1421 in fiscal
year 1864, During this same period, the num-
ber of cases docketed for litigation also de-
creased: from 503 to 49. (Using the same
years, employment increased from approxi-
mately 700 t0 1,160.)

te these and emp t
trends, the agency expresses itself In dire
need of more employees while giving re-
mbed that the in the

are fully P ir
not with k, with g advice

enfor cases."
(emphasis added) ct:.-ﬂ Service Commission
Report, p. 26 (1965).

Slnce 1965 when this Report was Issued,
the sl has ted even more
(see above and agency's own statistics in
appendix 2), even though the strong lan-
guage of the Report above Indicated an al-
ready extreme limit had been reached. All
of the suggestions of the CSC were ignored.

B. Bhift to Voluntary Enforcement

The general decline in formal enforce-
ment act!vlty at the FTC is matched by a
shift in to 1 on “vol=-
untary” enforcement tools. This shift Is usu-
ally rationalized as being the most efficlent
means of enforcing the law. Nothing could
be further from the truth.

The C i ‘s major indl volun-
tary enforcement tool, the assurance of vol-
untary compliance, lacks any sort of formal
sanction. A b who gives an as-
surance merely promises (not even under
oath) that he will not repeat the speclfic
umpuwe practice challenged by the Com-

A new violatl B lly brings
about another assurance . . .

The so-called ind y-wide app
guldes and trade regulation rules, do to some
extent xodu.oe t-he Incentive for a number of

to in com-
mon in & particular deceptive pract.loe But
guldes and rules themselves are sanction-
less making their effectiveness serlously ques-
t:lomblc. (?‘ar an unacrupuloua businessman
has an i to d even
when his competitors are dealing honeer.ly ]

ered until a survey is completed.

For the «
Tire Advertising and Labeling Ou!daa which
became effective in July, 1967. Ever since,
according to Mr. Thomas Egan, the (single?)
FTC staffman handling it, & broad survey
has been going on I.nto tho advertising clalms
of some 200 tire b Interview, August,
1968. Sald Mr. Egan,

“no efforts to secure
compliance with these Guides will be made
until the survey is complete,” and he would
not dare to venture a guess as to that far
distant date.

Mr. Egan made this statement, surpris-
ingly, In response to & project member's
querles about a recent Pirestone ad claim-
ing that Wide Oval Tires stop “25% quicker.,”
Mr, Egan himself had strongly suggested (al-
though he ldn't say it ) that
such an Incomplete comparison is a clear
violatlon of Section 5(b) of the Tire Adver-
tising Guldes, which reads In part “Dangling
comparatives should not be used.”

The FTC's inadequate handling even of
its favored voluntary enforcement tools sug-
gests that the Commission's major reason for
adopting them was to enable the Commis-
slon to take some action In areas in which
spiralling demands have made it Impossible
to hold the fire under the relatively more
wvigorous cease and deslst order procedure. It
probably also reflects the sort of sollcitude
towards business Interests discovered
throughout this study.

C. Inadequate Use of Formal Enforcement
Tools

Even Chairman Dixon realizes that a volun-
tary enforcement program will not work un-
less backed up by some strict, binding en-
forcement techniques, for he stated in the
1967 Senate Appropriation Hearings: “Now
the follow-through comes. If most accept
this (rule or gulde), but if one, two or three
or four {or . . .?) do not, we must get tough
here, because there is no reason to expect the
majority to stay in line long if others do not
comply.”—1067 Senate Appropriations Hear-
ings, p. 476.

e blem is, the C lssion does mot
get tough with those who violate rules and
guldes. For example, the normal way of deal-
ing with these viclatlons is to ask their per-
petrators to submit assurances of volun-
tary compliance (not even simple cease and
deslst orders) ! Interview with Chlef of Com-

Di of Industry Guid-

In other words, the use of such
enforcement permits commercial wolves to
take not only one “free bite” (as is the case
even with normal cease and desist orders
since even they do not Inflict penaltles for
past offenses) but two or three.

As actually administered, the vcl\:.nt.&ﬂ"

anee July, 1968 This is completely unjus-
tifiable, since even on the lon's own
terms one major reason for using voluntary
enforcement tools is that they inform other-
wise Innocently ignorant businessmen about
the requirements of law.

is on notice about the

"mmevenmom

and counsel within the framework of the
“new approach.” Beyond these of
management we must also consider the fol-
lowing, In concert with the workload data
above, In making a judgment as to whether
the Federal Trade Commission has enough,
or perhaps too many employees to accom-
plish its mission:

“({1) On the basis of widespread comments
there appears to be less than full utilization
of Hearing Examiners

“(2) High officials spoke openly of the
rapidiy approaching time when there would
be no more case work to occupy the staff

“(3) Trial Attorneys, as a reflection of
this, expressed concern that they would soon
be out of work

Trade regulation rules and assurances are
often poorly drafted, the former sometimes
being too broad (nothing more than restate-
ments of the statutory provisions they are
supposed to elucidate), the latter too nar-

IIa
law, his viclation should not be dealt with
as though 1t were essentially innocent (which
is what the use of an assurance of voluntary
compliance implies).

More !.mpunnn: is the fact that the Com-

row (forbldding only the specific decep
activity found to have occurred, rather than
other likely tactics as well). Advisory opin-
ions are frequently based on iInadequate
background Information and tend to share
with trade regulation rules the fault of be-
ing mere paraphrases of vague statutory lan-

guage.
The Commission’s methods of checking
with ding guides, rules,

¥y powerful enforcement
tools a.ncl sanctions are under-used and ill-
lied. The Inder of this
show (1) that the FTC's program of insuring
compliance with outstanding cease and de-
sI5t orders s grossly inadequate; (2) that the
Commission makes insufficlent use of its
maximum enforcement powers—to seek pre-
liminary injunctions and criminal penalties;
and (3) that the Commission's explicit en-
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mml sort of compliance activity is the

of g
EIrTOneous.

The Federal Trade Commission does not
have a viable program of checking com-
pliance with cease and desist orders. To begin
with, compliance checks are made only of
& relatively small number of recent orders.
Yet, since cease and desist orders remain
valld permanently, they could provide the
basis for enfor
at the FTC. All that would be needed is for
the Commission to decide to expand its com-
pliance check program to cover all outstand-
ing orders.

As a matter of fact, the FTC recently con-
sidered doing just this—and declded against
it. In its Budget Justifications for Fiscal
1969, it states that:

“The initiation of a continuing and com-
prehensive survey of existing orders is es-
sential to the efective operation of the Com-
mission’s compliance program (1). ..

“{But) despite the value of such a pro-
gram, funds to Initlate it are not being re-
quested at this time, and it will be deferred
in favor of projects considered of higher
priority (1)" (Emphasis supplied) —FTC Jus-
tification of Estimates of Appropriations,
Fiscal Year 1969, pp. 95-96.

‘The second problem with the cumpl.l.anee

g is the of
ance with outstanding orders, whlch rellea
exclu.slvely on requiring respondents to file
reports,” 1g that their ob-
Jecuannble practices have heen abandoned
and that effective steps have been taken to
preclude recurrence. Since the accuracy of
reports is not independently verified by the
FIC and no penalty is threatened or im-
posed for false reports per se, this policing
device 1s so Inadequate as to be a sham.

The PTC's methods of dealing with cases
of non-compliance are also grossly inade-
quate, as revealed by analysis of available
statistics and by a candid Interview with
Mr. Barry W. Stanley, Chief of the Divislon
of Compliance of the Bureau of Deceptive
Practices. The statutory penalty provided for
non-compliance wu.h cease and deslst orders
is the exaction of “eivil penalties” of up to
#5,000 per day, FTC Act Sec. 5(1). The Com-
mission invokes this sanction so seldom,
however, that It has negligable impact, as
the Iollnwing chart Indicates; It also shows
that most penalties exacted in the few suits
that are brought are relatively small and
that there Is a strong trend over the last
two years against bringing them in any but
the textile and fur area.

TOTAL CIVIL PENALTIES, JULY 1964-JULY 1968

Geritol case, in 1967 after
years of "mve.sugatmn" and ltigation, :na
FTC had th ct of

tol to stop mjsrepmentl.ns the product as a

generally effective remedy for tiredness, In

spite of this order, later afiirmed by the

Court of Appeals, Geritol's T.V. advertise-

ments have changed little in emphasis, as

most viewers will attest. In an unusual de-
ure from based
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utilization of the strongest enrorcement

it does [ in the ny
important areas of food and drug products
and flammable fabrics. First, its record is
abysmal as far as seeking criminal penalties
iz concerned: It makes use of this weapon
about as frequently as it seeks clvil penalties.
Thus in fiscal 1967, no criminal cases were
brought, one (involving the fur act!) was
Necl in fiscal 1886 and none In 1865. FTC

sibly on impatience with the lethargy of
compliance division staff, the Commission it-
self recently held “a public hearing to hear
oral argument to determine whether T.V.
commercials for Geritol violate its order to
‘cease and deslst. " FTC News Release, Oct.
20, 1968, After the heari the C:

inual Reports, 1967, p. 91, 1966, p. 81, 1963,
p-

Second, It almost never seeks preliminary
injunctions, although empowered to do so
under all textile and fur acts as well as the
food and drug provisions of the FTC Act.

Bection 5(c) of the latter law gives the

issued a finding that the Geritol commer-

clals since the order “not only failed to com-

ply with the order, but . . . are no less ob-
ble than the o«

hy the Commission when it izssued its original

order herein.” (Emphasis supplied.) FIC

News Release, Dec. 13, 1968,

Having discovered a clear violatlon of an
outstanding cease and desist order, did the
Commission announce that it would seek
“civil penalties” against Geritol's makers?
No, it merely warned them to stop “flouting”
the order and to file by Jan. 31, 1969 a re-
port showing what steps were being taken to
tone down the {als; the O 4
also threatened [slc] to take steps to assure
that Its orders “do not continue to be flouted
by respondents” in case the report is inade-
quate. One may well ask what lesson other
concerns under FTC orders will learn from
the highly visible Geritol case—no doubt,
that they can feel relatively free to violate
those orders without fear of strict FTC re-
sponse.

The administrative plcture shows that the
enforcement philosophy of the staff chief in
charge of compliance with cease and desist
orders 1s serlously misguided. In fact, in In-
terview, Mr. Stanley gave the impression that
he concelves of cease and desist orders merely
as administrative directives: violations are
not a serlous matter in themselves; rather
all that has to be done is to seek to secure
future compliance by gentle persuasion
through time.

This view 1s just plain wrong, for at least
two reasons. For one thing, cease and desist
orders represent authoritative judgments of
the Commission (and often the courts) that
& particular practice constitutes a violation
of law. As such, they must be vilewed as bind-
ing proscriptions on repetitions of the same
sorts of To p dents to
play fast and loose with such orders is to

News
release

Man
reference =

Area or company damages

$18, 000
5, 000

8288

B8 Ea

88888858

g8

Feb, 2,1967 ...
May 6, 1967
May 22,1968 ...

g

Total (16 cases). ........... 416,530

This record must be evaluated in the con-
text of a large number of viclations (more or
less serlous)—Mr. Stanley stated that “hun-
dreds of notatlons each year" were detected
(usually by complaints from the public or
competitors) but dealt with “informally.” In-
formal handling, he explalned, means ap-
proximately, “Go and sin no more"—thus
giving the commercial wolf another free bite.

dissip whatever authority and Integrity
the Commission possesses as a Governmental
Agency.

Even more important is the fact that cease
and desist orders presently represent the
FTC's most potent generally available en-
forcement tool. For this weapon to be at all
effectlve, however, there must be a bellef in
respondents and potential respondents that

an additional power analogous
w that of seeking preliminary injunctions,
which can be Invoked when a respondent
secks court reviews of cease and desist or-
ders. to its B

g the of judicial review. To
our kno the C has not in-
voked this puwer at all in the last several

years.

An earller part of this section suggests that
at least one high FTC staff man (the Chief
of the Divislon of Compliance, Bureau of
Deceptive Practices) has a seriously mis-
guided enforcement philosophy. Interviews
with other Division and Bureau Chiefs reveal
that thll philosophy positively permeates the

top of the of Deceptive
Practices, Industry Guldance and Textiles
and Furs., This poses a serlous threat to re-
form within the agency, and is thus a grave
matter.

Even more grave 1s the fact that a similar
view is shared by a majority of the Commis-
sloners th ives. This is by thelr
interview statements, and by innumerable
speeches (especially those of the Chalrman).

It Is further exp in the f
exchange between the majority and Commis-
sloner Elman over his recommendation that
the C n make a leg ve proposal
to the 80th Congress to centralize the prose-
cution of consumer fraud In a single federal
agency (not the FTC).

Mr. Elman had been concerned with the
fact that preaently & particular fraud might
simul to p
by the Justieo Deparhnent. ndml.nlsr.mt.lva
proceedings by the FTC, actlon by the Post
Office, etc. The majority, in purported re-
sponse (their discussion was actually mostly
beside the point), engaged In a genera] dis-
cussion of the relative effectiveness of crim-
inal penalties and Commission's Industry-
wide and “voluntary” approaches as enforce=-
ment tools. In that discussion, the following
amazing statement appears:

“One of the great advantages of the PTC's
administrative responsibilities to protect the
consumer is that the Commission is mot
limited to action Involving ‘prosecution for
consumer frauds' as Commissioner Elman
proposes. The needs of consumers go far be-
yond protection from fraud. Thus the Com=-
has power to investigate, hold pub=

wviolatlons will be severely dealt with. The
permissive philosophy and practices of the
compliance staff produce the opposite belief,
and as a result render the Commission's over-
all enforcement program even more impotent
than {t might otherwise be.

It is difficult to avold drawing a pessimistic
conclusion from the enforcement attitudes
expressed and implied by the actlons of the

lc hearings, issue guldes, prepare informa-
tlonal material and take other informal
measures to solve a problem confronting con-
sumers, These powers are far more efficacious
than the single power to prosecute after the
problem has taken its toll of consumers even
though this power is also an essential ele-
ment of law enforcement.,” (Emphasis sup=
plied.) Commission Elt.ut.emem. at 3.

This mass

stafl leadership in the compliance divisl
to wit, that these personnel are overly
solicitous of the Interest of the businessmen
at the expense of those of the consumer. This
gort of attitude is found elsewhere In Com-
mission enforcement programs, as is dis-
cussed In detall above. It suggests that
changes in top staff personnel will have to
be made If the Commission 15 to begin to
perform its consumer protection tasks
properly.

The second flaw In the FT'C's formal en-

The most blatant current le of this

is its serlous under-

for t prog

of misstatements, d.lst.ortlon.s and half-
truths which cannot all be discussed here.
‘What can and must be commented on is the
Commission majority’s appnrem. beliur that
such enfor efforts as 1

guldes are more effective than criminal penal-
ties in protecting consumers.

This is simply not true. Properly viewed,
the problem is one of general deterrence, that
is, of keeping businessmen from perpetrating
thelr first set of frauds. In discussing general
deterrence, it 1s Irrelevant to focus on those
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tice cases below. This

‘who have already broken the law at a sp
point In time; a regulator’s major concern
must be to hold the line against those who
have not yet broken the rules, It thus misses
the po!.m; mr the Commlulonu? crltlcl.m

take plue after someone has broken t.ho
law. Rather, it should focus on the extent to
which such a prosecution will keep other po-
tential \*I.olatoru in line.

This is bent

cal that A
violates the FI‘C Act. In case I, he Ia prose-
cuted and of

(under an as-yet unwritten um_\ndment to
the Act). In case II, the FTC tfells him to
stop, requiring him only to write a letter
saylng “I've stopped and won't do it again
(= an assurance of voluntary compliance).”
Now compare the likely impact of these dif-
ferential ways of treating A on businessmen
B, C, D, etc., who all my be eumlderlng a
l.ll.l‘.lﬂ ‘There
is little doubt that the e:nromamnt method
used in case I is more effective In keeplng the
maximum number of businessmen in line.

It thus seems clear that since tough en-
forcement is much more efficlent In its
broad impact than a mild, voluntary ap-
proach, 1t is highly irresponsible of the Com-
mission to neglect the former in favor of the
latter, while at the same time complaining
of inadequate resgurces. This Is especlally
true since all
by the FTC would actually be carried out by
the Justice Department, thus permitting the
Commission to tap some of the Justice De-
partment's resources.

In addition to all this, the Commission
majorlty’s above statement seems to Imply
that FTC voluntary enforcement methods,
unlike criminal prosecutions, are able to stop

d by a hyp

figure alone is over two years. And these are
not cases which involve the kind of research
and preparation demanded In, say, & re-
straint of trade case,

. DECEPTIVE PRACTICES TIME ANALYSIS

Violation 1 =General,

Violation 2= | nsecticide.
\rauhlnn 3=Trade mark.
Violation 4=Woal Act.

Violation 6= Fur Act.

Violation 7=Flammable Fabrics Act.

Violation 8= Insurance.

Violation 9=Sec. 12 of FTC Act.
 Violation 10=Textile Act.
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here, as with the direct enforcement means,
delay minimizes much of this power. The
reasons behind this delay are less llkely to be
sloth, inefficlency or bad law than the delay
problems above. They are more likely to in-
volve direct business collusion, with delay
serving as a weapon to cloak an issue or
problem in secrecy and to avold action on it.
The use of the excuse that something is
“under study” for years and years allows
the Commisslon to keep the matter from
public scrutiny under an exemption in the
Freedom of Information Act while at the
same time giving the impression that some-
thing is being done or will shortly be done.

The C 's with regard to

o i

ime
A=fverage i s from
Issuanca. i

I!-Avnragu in years from the complaint 1o the start of

C-Anrm In years from the start of hearings to the
conclusion of evidence.
D= Ih“ﬁiﬁ in am from the conclusion of evidence to
1]
Toul-lurap tlmn in years from the investigation to the

CHART INCLUDES ALL CASES IN PROCESS DURING THE
FIRST 4 MONTHS OF 1368

Violation

A B C D Total

7 2% 15 0.18 0.31 1437

deceptive practices before they have a ch
to harm consumers)® This entire report
demonstrates how far such an implication
would be from the truth, because of the prev-
alence of inadequate means of detecting
violations and compliance, inordinate delays
in acting and lack of publielty.
D. Fallure to Enforce Promptly

In deceptive practice cases it ls absolutely
necessary, due to the enforcement mecha-
nisms of the FTC, to process claims with the
utmost speed. The FTC is empowered to en-
force its mandate through the lssuance of
cease and desist orders. The cease and desist
orders are not of themselves punitive meas-
ures, They are merely notices to advertisers
to cease and desist from stated practices.
Thus, the PTC enforces lts mandate by
bringing civil sult against viclations of
standing cease and desist orders for penal-
tles as specified in the FTC Act. What this
means Is that if an advertlser engages In a
given practice he is subject to FTC action
through procedures which give him adequate
notice of Imminent punitive measures. If the
process of seeking cease and desist orders and
checking compliance with them is delayed
for several years it becomes seriously ineffec-
tive. A cease and desist order accompanied
by enforcement which takes 3 or 4 years to
effect 15 not golng to deter in the slightest
a typleal ad campalgn which by that time
has been over for two or three years. Only
Iongst.an:dl.ns practices llke the perennial

1: to

ment by this method. Gerltol's maker is now
flouting a standing cease and desist order
and is not being sued under the penalty
p (see of Bust Collu-
slon and voluntary assurances).

Following is a chart revealing the average
delay factor for deceptive practice cases on
the docket in the first quarter of 1968. Note
that these cases are minimally contested by
the companies. The nvarage number of years
from in to in

Footnotes at end of speech.
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The total delay factor averages over 4
years, and this includes only the time from
the investigation to the initial decislon of
the C: ission on the & of a cease
and desist order. There are still further
measures available to the company, and some
have stretched out litigation over 20 years
and more.™ Until the end of that four year
or more stretch, the company can flaunt the
FTC. There is no punitive power until after
the establishment of the order and very few
are going to take v the
power of the agency until actual sanctions
are Imminent.

Even in those areas where deceptive prac-
tices are of long or where D
nies are too small to oppose the Commission
legally, there are other delay factors bullt
into the Commission’s present operation
which dull enforcement effectiveness. For
after the cease and desist order Is estab-
lished, or the consent order, ete., there is a
need to check compliance. Fallure to comply
beyond this point should result in a civil sult
by the Justice Department for statutory
penalties. (See section on civil penalties, p.
48, for failure to act in this area.) But
here too there are delays in the process of
seeking and verifying cumpu.ance Techni-

that

automobile advertising, drugs, auto warran-
ties, food and gasollne games, tires, medical
devices, and many other problem areas can
be traced to purposeful delay to protect
certaln interests. Some of the delays are
necessary, but a clear pattern emerges from
an overall examination of the data in con-
junction with other findings to be discussed
in the section on . There 15 an
announcement of a study into a given area
with a target date specified. This ls all
sccompanied by great fanfare and solemn
expression of concern, When the due date
approaches it is quietly extended and ex-
tended again.

An in gatlon of the ptive clalms
of a over a
decade ago. Appendix 9 traces the history
and disposition of the varlous Investigations
which have resulted, primarily, in four dis-
missed complaints after years of tests and
years of still continuing deneptive ads (see
FTC News Summary of 4-13-85) @

The dellberate suppression of t.he report
on auto (see
and on 1) is another mmple of
delay for political purposes. The report waa
initiated in 1885 and was only released In
late 1968 because Ralph Nader acquired a
copy and pre-released it at that time. No one
can or would dispute that a report should
be divulged to everyone only after it has been
completed. But the FTC first submitted the
report, lally, to ind y Interests
50 that they could check the accuracy of
certain data without giving consumer groups
{e.g. the Consumer’s Union) the same oppor=
tunity, and then delayed release although the
report was In fact in flnal form.® The real
reason for the proposed plan for suppression
lay in the contents of the report, which was
highly critical of GM, Ford and Chrysler,
Whether release would have eventually oc-
curred is academic now, but there is little
doubt based upon our interviews that Chair-
man Dixon was determined to suppress the
report at least until after the electlon to
avold allenating Henry Ford II and other
business Interests who were contributing
heavily to Hubert Humphrey's campaign.

The delay and secrecy manipulations with
regard to Firestone, in the face of blatant
deceptions, are revealed In an exchange of
letters concerning two specific ad campalgns,

The first ad campalgn by Firestone com-
menced in the fcu.rt.h quarter of 1967. It was

of media ad-
verusmml.s headlined by the message;

cally, there iz & req
reports bo filed within nixty days ny the
company ng to the
order, But many cases in FTC docket files
indicate that long perlods of time—often a
year or more—elapse between the effective
date of cease and desist orders and the date
of acceptance of a “satisfactory” compliance
report. In a substantial fraction of the cases

dC.F ‘Talks About the Safe
Tire.” The copy went on to say that “On
November 10, 1967, the Federal Department
of Transportation lssued a new set of tire
safety standards. Firestone tires already meet
or exceed these new tire testing requirements
and they have for some time. . . . All Fire-
stone tires have met or exceeded the mew
testing requirements for years."

tudied, no report 15 af v
ever filed.

One of the Commission’s indirect enforce-
ment weapons Is the power to inquire and
Investigate. To this end, Congress has

A req to Mr. Firestone for wbmtla-
tion of this st t went
Letter from Ralph Nader to Raymond 0
Firestone, January 1, 1968. Since the ad-
vertisement appeared first In most major

granted the C iasi broader in g
tory powers (See Bectlon 6(b) of the ‘FTO
Act) than any other regulatory agency. But

news nes in the latter part of 1967, the
FTC must have known about it. In case its
survelllance was g. the C
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was notified and a request was made of the
on to obtain ta
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l.ns the concealment of Firestone's answer to

from Firestone. Letter from Ralph Nader to
Mr. Paul Rand Dixon, February 13, 1968. The
argument was made that any company
soliciting a customer's trust with such safety
clalms ought to be ready to back these claims
up, esy y since a to surpassing
& specific government standard of safety in-
creases the credibility of the clalm. Refusal
to produce documeéntation make such an
nd presumptively dwept-lve In nrply the
FTC asked the writer for Infi show-

citlzen Inquiry.

It 15 common to discover that a still pend-
ing Investigation was used five or six years
ago to justily Inaction then. For instance,
there Is much actlvity now about food and
gas station gimmick games. They are rather
commonly deceptive in several respects, and
there are often restralnt of trade questions
involved as well. Pressure has been bullding
up recently and earlier this year, Rufus Wil-
son, Chief of the Division of General Trade

ing the ad to be deceptive, instead of using

found it necessary to make the
standard coolng about another Investigation

1ts unique legal powers to obtain tia-
tion directly from Firestone. Letter from Mr,
Paul Rand Dixon to Ralph Nader, February
19, 1968. This Is a typlcal illustration of
passivity by the Commission when it is asked
to confront a large corporation. Chairman
Dixon did say that the Commission had
opened an investigational flle, but not an in-
quiry under SBec. 68; the question of an in-
quiry could not be decided “until an investi-
gation Is completed,” according to Mr. Dixon.
Letter from Mr. Paul Rand Dixon to Ralph
Nader, llarc.h 28 1868. An Investigational file
is 1y op on ng a letter
of Taint lassification that

all such materials to be confidential under
the FTCO's Interpretation of the Freedom of
Information Act. The nominalism here is
shown conclusively by the total lack of inter-
est by the Commission In pursuing three
highly promising avenues: (a) a large num-
ber of complaints, regarding Wide Oval Tires,
in the possession of SBenator Gaylord Nelson;
(b) fallure of tests by Firestone tires con-
ducted by Electrical Testing Iﬂhmwﬂas for
the N 1 Bureau of 8t n

1966; and (c) disclosure that t.he N’atlunal
Highway Safety Bureau had recelved results
of its safety testing program that showed
B Firestone tires falling one or more federal
safety standards. (New York Times, Novem-
ber 30, 1968). Although knowing of these
developments, the PTC did not even make an
inquiry of any of these sources. The investi-
gatlon was a fraud.

The second Firestone advertising campalgn
of deception also began in 1967 and continues
to the present time. The ad touts the Wide
Oval tire by saying that it “grips better.
Starts faster. Corners easier, Runs coolur

of p tlonal games In the food and oll in-
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slon . . . ‘Let's Go to the Races' were filmed
long time ago In Sunshine Race Track in
Florida (which is not even now in exist-
ence) ... Public is' unaware also that on
tickets which they are getting, the winning
horses were already prearranged by the pro-
moters with a chance to win five dollars
belng about 2,000 to 1, ™

The facts in this letter have been substan-
tiated through the investigation of this group
and the report contains literally hundreds
of complaining letters which outline blatant
and fraudulent deceptions In nearly every
part of the country.
A final note is that Congress has helped

to igate th! 1

dustries, Rufus Wilson, memo. on
matter (Petroleum Report), Feb. 20, 1968.
Now, In December, 1968, it appears that a
stafl report on this subject will finally be
made public—a member of the press having
secured a copy and reported on it. Advertis-
ing Age, Dec. 30, 1068, p. 1.

That article reports thnt the O

the Ci P

Rep. Dingell has held hearings on the use
of gasoline promotional games, and in the
agency's possible forthcoming staff report,
most of this discussion of these games (as
opposed to retall grocery store promotiond)
is based not on FTC data but on Rep. Din-

1s also finally ing ting &
trade regulation rule covering these games.
Of course, th!.s means It wlu holg additional
hear

uu'batrmtl.nl penod. of time. But this is not the
first time this has happened. Back In 1963
Joseph Shea, Secretary to the Commission,
wrote with regard to file No. 643 T007:

“By letter to Wﬂliam J. Jeffrey, F d

gell's h Advertising Age, Dec. 80, 1068,
Pp.8,col, 1.

The story behind the lssuance just this
year of the PTC report on the misgrading of
softwood lumber Is yet another indication of
the typlcal delay factors. The Commission
admits in its Introduction:

“The question of possible misgrading of
softwood lumber has confronted the Com-

g s, dated Nov. m
1963, the C ted an

opinion concerning a retall food pmmotlon
scheme.

“*“This is to advise that the advisory opinion
is rescinded. This course is required in the
public the bject matter
of that advisory opinion is currently under
4 r by the C "

The Federal Trade Commisslon has always
considered lottery type inducements, par-
ticularly when deception was involved, as
vioclative of the deceptlve practice laws.
Michael J. Vitale, Chief of the Division of
General Practices of the Bureau of Deceptive
Practices has written *. the element of
conslderation need not be pruent in order
for a scheme to be illegal.” “The Ci

1 almost since July of
1962. On March 13-15, 1967 (emphasis
added), a hearing was held on the subject
before the full Commission."” FT'C Report on
Misgrading of Softwood Lumber, May 6, 1968,
p. 1.
The report here referred to detalls the ad-
ministrative history and is a revealing pic-
ture of the profound and endless paper
shuffiing which ml.wt precede even the most
elementary repo

“See File No. 632 3104, opened July 24,
1962. This matter led to the establishment
of a general file, Fue No. 652 3319 captioned
‘Lumber jes and Distr
Unnamed,’ investigations under which re-
sulted in the establishment of two addi-
tional files (File Nos. 662 3151 and 862 3154).

found it sufficient to establish the llegality
of the that (the par P 's) return
wmxld vary greauy with his willingness to
take = How then does the Com-

Btops 25% quicker.” = This is a

I the need to launch con-

advertising practice per se to 8
5(b) of the PTC's own Tire Adverﬂs'ing
Guldes, discussed on p. 45.

On Octob 12, 1968, the Commission ap-
proved a 1 by the Industry
Guldance and Deceptive Practlces to hold a
hearing . . .* Id. p. 50.

‘The axt.enslve delays occurring during “in-
veau.gatl.o " in the mtten discussed above

tinuous and never-ending L
when the only meaningful obstacle m en-

No In g is y: no
tial allocation of time or funds are required,
These ads comprise a natlonal campaign on
the part of a very large tire manufacturer via
the mass media. The deception is serious,
simple and clearly communicated to milllons
of readers and Is effective In iInducing pur-
chases of this type of tire. The Commission,
therefore, did nothing.

In August, the Commission was urged to
act, however belatedly, against this deceptive
advar:mng Letter from Ralph Nader to
Chairman Paul Rand Dixon, August 6, 1968,
On August 15, 1868, Chairman Paul Rand
Dixon replled that the matter “is receiving
consideration You may be assured that such
actlon as may be found warranted by the
facts will be taken in the public interest.”
Letter from Chalrman Paul Rand Dixon to
Ralph Nader, August 15, 1968, On Sep

1 {the legal argument that con-
sideration is lacking or that people have to
pay directly for a chance) s not at lssue?
Perhaps the answer can be found in the size
of the companies involved In these decep-
tlons. SBome of the corporations decelving
via this means include Texas and Esso Oil
and large supermarket chains.

inv the Cc lled *“volun=
tary” and "mdusr.ry-wldo" enforcemeant tools
(advisory oplnions, industry guldes, trade
regulation rules). Taken together, they indi-
cate that these methods of handling viola-
tions are not more effective than the tradl-
tional “formal” approach by cease and desist
orders. In fact, they may be worse, since the
fact of asserted violation is at least made
public (by lssuance of a complaint or con-

Not only have invest been 1
in 1963 and 1968, but when pressure con-
tinued to mount from complaining con-
sumers after the 1063 effort faded into an
empty vold, another Investigation was
launched In 1066 to fill the gap. (See FTC
News Release of Oct. 20, 1066.) In 1867 the
Bureau of Economics requested and recelved
authority to use 8. 8(b) subpoena power to
gather informatlion from the game opera-
tions. In March of 1868 the Bureau lssued a
pre!lm_mary report which in itself contains

sent t) when the cease and desist
order track is chosen.

4. Failure to seek effective resources and

authority
A. The Need

During the last decade, the Federal Trade
Commission has done too little too late to
improve its enforcement capacity. This sec-
tion documents its relative fallure to seek
adequate funds and manpower as well as
statutory snthmll.g—l.o carry out its “de-

20, 1968, Mr. Nader wrote to Chalrman Dixon
notifying him that a Ford Motor Co. repre-
sentative had told the Natlonal Highway
Bafety Bureau (r ) that

infor 1 to bring 1 diate ac-

tlon sgnlmt a dozen game operators.
For quite apart from the fact that almost
all tha games seem to be deceptive, there are

ina

“The braking capablility of the Wide Oval
'g!rr:"m no greater than that of the standard

Despite years of Investigations and indus-
try guides, stretching back to 1936 and ex-
tending up to 1966, the Chalrman’s response
to a literal and specified vIulatlon 15 to refer
to yet th Y eXCus-

Footnotes at end of speech.

games which are patently deceptive
even given the legality of any and all gam-
bling. The big promotion “Let's Go to the
Races” 18 a typical example. Quoting from a
consumer’s letter in the Bureau of Economics
as yet unreleased report of March 1868:
*. .. which Is st over

through all States and in our opinion is &
rigged and deceptlon scheme In whlc.h thc
main factor of ¥
upon creation of atmosphere of a false 1llu-

pr » en role
1’\11]9‘.

‘There s little doubt that the Commission
neads to multiply its staff and budget nw.ny
times in order to its
tion statutes adequately. There should be no
need to d ate, for that an
agency devoting perhaps half = of its total of
1200 staff members and annual budget of a
little more than 814,000,000 to consumer pro=
tection hope to ad tely police the
meret it of of
thousands of United States businesses. To
take a relatively trivial example, Charles A.
Bweeny, until his recent death Program Re-
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view Officer at the FTC, sald In an Interview
that home Improvement frauds alone are so
widespread that to stop them the FTC would
have to spend an amount equal to its enfire

A T 5 which is sug-
gestive of the magnitude of consumer prob-
lems is the following relating to the
incidence of mail fraud in the United States.
g at a on C Protec-
tion sponsored by the Los Angeles Federal
Executive Board, 17-18 October 1967, p 68,
Mr. C. J. Lerable, a postal Inspector from
Hollywood stated that “in 1966 the Postal

EXTENSIONS OF REMARKS

an additional factor when measuring the
significance of the FTC requests. A large
increase In personnel, say 6% or so every
year, would just keep the FTC even relative
to the GNP, even assuming no new enforce-
ment dutles. Actual increases do not even
match this low standard, as the following
chart [llustrates.

Approzimate
personnel
necessary

to keep even
with GNP

(from 1962) 1

Benate P

by semwr Magnuso
ulsu requtms the power
to ml: vy inju
ate cases, This power is noemary to a re-
spectable enforcement program for two rea-
gons, First, and most important, it is the
only available means of protecting the in-
terests of the 1 public ding the
disposition of a ease—which, as will be seen,
is likely to be a lengthy affair. Preliminary
injunctions, which would be sought in cases
in which violations of the FIC Act were rela-
tively blatant, would operate to require any
dent charged with such violations to

Inspectors conducted g which
led to 13,000 sta .. " (emf Pr )
B. Failure To Seek Adequate Manpower and
Money

The FTC has failed In two respects to galn
the leverage on that would enable
it to acquire additlonal powers and to ac-
qulre needed manpower. The first fallure s
self evident from the findings presented in
this report. The FTC has not performed in
such a way as to justify a further Invest-
ment Too much is ll.ke!.y to be wasted in
and in
The sec-

ond fatlure is in the FTC's fnluretor.ruu.da

1 Note that other indexes of appropriate FTC growth,
the me r incidence rate, the of advertish
receipt jications from the public {or complai rally
mwmrlp GNPhnpnmnmrmiss-yelr perinrm
C. Fallure To Seek Adequate Legislative
Authority
'l'he preceding discussion to some extent
d the final FTC failure discovered

directly with the islt and
vigor for e:pand.ed aummity and approv
priations. The fact that the

in our project: that it has done much too
little to seek the expanded statutory powers

quite content to l.n ir.sel.t slow‘ly w‘hlt.her
into with an oc-
play,isT

the appropriations mquestod. over the past
decade and gs incident

1gr

ugh the

to these requests.
For example, in the 1965 Benate Appro-

y to run a proper enforcement pro-
gram in the contemporary economy.

Two basic additional enforcement powers
seem to be needed—the power to seek crimi-
nal penalties for certaln v‘lo‘.[ntlo‘na and to
seek p 'y Injt
CASes. ’.I:‘hu fm'mn:r 15 raqul.l'ad bmma L is

priations nem-lng: for the m Ct
Dixon g q
1 n.a‘ 1
mmlsrormlnmc of $1,055250 over
the 1964 appropriations, but more than 80%
of this increase will be required by costs
over which our agency has only limited con-
trol—including $350,000 for a half-year cost
of the January 5, 1964 pay ralse . . ." 1965
Senate Appropriations Hearings, p. 388.

In other words, although the FTO re-
quasr.eﬁ new funds, they were not funds to

lied to

‘.leewl.se the Commission's request for
27 new pemunnel that year d.ld. not ll:any im-
minent
tection—since 25 of the B’J‘ were for t.ha
relatively unimportant Bureau of Textiles
and Furs. Id.

When Senator Magnuson asked Chalrman
Dixon whether he could get along In the
other bureaus without additional manpower,
the Chalrman replied:

“Well, we would be in the same position
we are in on antl-trust, and our workload
Increases, and we know all we can do is
promise we will do the best we can.” Id, p.
415.

(Of course, such posturing is not all that
the FTC can do—see Recommendations).

The Chalrman's passive attitude Is con-
sistent. In the 1967 Senate Appropriations
Hearings he stated herolcally that—

“Although fiscal 1867 is certain to con-
front the Federal Trade Commission with
the heaviest workload In its history, the
Commission is determined to tackle it with
no increase In stafl. . . . Not only are we not
asking for additional personnel but we will

for

with tm m. Consumer-| prmtecuon stat-
utes, In other words, the threat of criminal
penalties multiplies the efficlency of an en-
forcement agency by what is known in crimi-
nal law theory as general deterrence. There

rer ‘
ing a!.sposltion of the case.
The second reason for preliminary injunc-
tion power involves delay itself: it 1s reason-
able to assume that fewer mtpunnsntu W‘Ill
“aste”
delaying tactics whzre their major incentive
to delay (continued lucrative returns from
a challenged practice) is cut off by injunc-
tlr:m Thua. the net eﬂecl. of a properly ad-

pend-

be to decrease some of the extrme delnys
of the FTC's p Pr
and at the same time to decrease the Com-
mission's expenses in connection therewith,
Once again, over the last seven years, the
Commission has done little to expand its
preliminary injunction powers. Its “Legis-
lative Proposals” (published each year in the
agency’s Annual Report) Including no ref-
erence at all to such powers in 1661 or 1862,
1963, 1964, 1965 or 1966.® Only In 1967, with
the winds of consumerism blawu:g hard, and
with ding by the ce Com-
mittee does the 00mm!.lnim propose legls-
lation which would empower them to “bring
suit ... to enfoin ... acts or practices
[which viclate “any law administered by the
Commission™]. 1967 Annual Report 75
(Legis. Proposal # 8.) This proposal, and a

are some problems in applying
statutes effectively to te behavior,
but these are not Insuperable (for example,
a duty can be imposed on corporate officers
to learn of and control the activities of
their employees). In any case, the level of
need is so great, as to requlre this sine qua
non of effective enforcement. In fact, the
more limited an enrwomen: agency’s Te-
sources are, the g t for

s 1 (# 6) of its 1968 Legislative
Pmpmaln Legislative Program
for the Pirst Eﬂa.tun of the 91st Congress, 7)
parallel a bill, 8. 3065 (“Deceptive Sales Act”)

it d by S in the 90th
Congress which would amend the FTC Act to
provide power to seek I.empomry Injunctions
against the d ination of any
act or practice which 1s mtalr or deceptive
to comuﬂ-sera. In other words the FTC was not

criminal penalties, since t.hase produce maxi-
mum general deterrence, that is, are the
most effective In I.nduclng t.he greates& num=-
ber of p 1 law

(This i1s especially true of hl.gh]y rational
entities like corporations.)

It 1s particularly important to apply erimi-
nal sanctions to dishonest corporate be-
havior, for it is far more damaging In con-
temporary America than all the depredations
of street crime. Law and order must not
stop at the doorstep of these massive and
influential institutions.

The fact is, h , that the C
has failed to press Congress vigorously for

the ing f behind this legislati It
merely stepped into line where someone else
had taken the lead.

The PTC consistently plays the same weak
role in pressing for legislation and this is
an additional serious flaw in its performace
of its duties, To show the inadequacy of the
Commission’s leglslative record over the past
seven years, it Is sufficlent to list the few
legislative proposals it has made. Additional
proof is provided by the Infrequency with
which Congress has acted on the agency's

1s. The chart this
information.
Fro Iegl.lhﬂnc proposals, 1961-68

made by year:

broader powers to seek the | of
criminal penalties for violations “of the de-
ceptive practices language of the FTC Act.
In fact, the Chnlrman has recently gone on
record ifi such

according to l.estlmnny glven this year on a

A.
1061, 4(2); 1932 2(‘1] 1863 8(1); 1064, 4(1);
1065, 4(1); 1066, 4(1); 1967, 6(3): 1968,
4(4) 7

B. Nature of D
and Action Thereon:

Practice F

Brief description of proposed

be required to absorb $80,000 for mand
within-grad ions.” 1967 S 1
propriations Hearlng:u p. 474,

And in 1968, more than one-third of the
Agency's requested budget increases was for
26 new employees to carry out new enforoce-
ment duties under the Fair Packaging Act
(1968 Senate Appropriations Hearings, p.
410), meaning no additlon to important
existing programs.

It is also necessary to take into account

4
Ap-

Footnotes at end of speech.

Year(s) in Legislation
which made enacted?

L Te :d':m" FTC to issue temporary cease and desist orders (or “‘temporary restraining

1961, 1962, and 1963 No.

ide for certa;

in
nclude ﬂlmm;‘?gzan[;‘u‘h mﬁhlr Flml'ulubln flbl;':l k‘@f Inl-llinn - &
mpower 8 I)"l iminary injunctions in case of i any law a
stered by the Commissio y

- 1861 Ho (1)
1954 1985, and 1966 'l'u.
967, and 1968. ..

5. To provide criminal penaities m violation of FTC Act by "hard cora”™ rackels (later re-

pudiated in laslinm chairman and not recommended
6. To amend Cigarette

ban all cigarette adve ).
7. To support “Truth In Lll'lslll B,
8. To amend McCarran Insurance Act to

in 1968),
Act in various ways (including In 1967 a recommendation to

9. To s.u:’:o?t *“'cooling off period™ legislation covering door-to-door sales. .. _._......

1 The Commission itself had earlier interprated this act not to cover blankets. See discussion below on this incident in the context

of interest-group pressure on the agency.
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Given the FIC's mandate and massive
statutory power to gather information on
consumer problems, its petty legisiative rec-
ord is Inexcusable, It tends to emphuise
minor (thus, a
in the middle 60's was to amend the Wool
Products Labeling Act to cover prnd.ucmmu

EXTENSIONS OF REMARKS

tlm for Commission nnn-u:tl.r:m. which s a
ly objec=-
tionahle for it constltutu an t to ra-
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p the
gram for ad-

FTC 1

tionalize later failure to act on the basis
of earlier fallures—a sort of puling oneself
down by one's own shirt-talls.

made from reclaimed woaol, e.g., 1968
R.epon at 43) and to lgnnmm take no stand
preseing | Thus, in

WB’?. the Commisslon refused to follow Com=
missioner Elman who would have recom-
mended legislation to deal with problems of
drug brands and prlees product warranties,
th and hazardous

household pmdum Separate Statement of
Commissioner Elman, 1-5. The Commission-
ers' reasons for refusing to adopt Commis-
sioner Elman's suggestions were varled, but
prominent was one which mimics (probably
expresses) top staff excuses for constantly
deferred enforcement action (See section on
dels!)—::e claim thnt“hmuch more time is

OF MASKING FAILURE
1. C dond i

Given what the J

P

In a 1962 Mvmm.n.g Alert
(No. 2, Peb. 12, 1962) the FTC states that
“The review of written continuities is sup-
plemented by some direct monitoring of
broadcasts . . . Attorneys determine whether
the Commisslon Orders to Cease and Desist,
and aﬂpu.‘lntlnn.s, are boln.g viclated. Other

p has
about dimensions of the Federal Trade Com-
mission's failures, the question arlses how
the agency has been able to maintain a rela-
tively good public reputation for so long.

The success of the FPTC in the obfuscation
of its fallures can be traced to three factors:
(1) the great energy devoted to public rela-
tions activity, (2) the use of secrecy, (3) the
collusive relations of the FTC with the busi-
ness and government forces capable of chal-
lenge or inguiry.

That a continual torrent of false and mis-
leadl public relatl from the

thor-

oughly. Sald the Commissioners of Elman's
suggestions:

(1) On drug legislation:

“The Commission is aware that the prob-
lems of drug pricing are cumnuy under con-
slderation by Ci . Th

C is & theme which runs through-
out the study. This output extends from
false claims about detection efficacy, and
gross deception about priority policles to mis-

ine the
Rules and the
of detec-

of 'n-m Practl
1 " The di
tion and compliance above reveal the falsity
of these representations,

In a typlcal speech before the Dlvmon of
Food, Dwussndeosmeuomworm
("G and " Before Divi-
slon of Food, Drug and Cosmetlc Law of the
American Bar Association, Montreal, Canada,
Aug. 10, 1966, p. 7), Chairman Dixon outlines
a rather simplistic picture of the theoretical
advantages of thu m s voluntary enforce-
ment gorically states that
“the Federal ‘I‘rnda' Commission has faced up
to the realities of its law enforcement job
to an extent unprecedented in its 51 years of

about enfor t effec-

* The Chairman probably knows
how true his is: The

Itl&

d through varl

the h

E e C
has not had any opportunlty to study the
question|s].
“The Com.m!.wion cannot at this t]ma rea-
sonably p to Congr the of
on the subj t ac-
mmpany!.ng such prbposnls wlth careful
memorandum analyzing in depth the need
fcr auch t by the
1s 1.

on lt& Leglsl
(here.lnafter “Commission Stabemnnt )

(2) On statutory product warrantles:

“The Commission has not included a pro-
posal for leg on the of stat-
utory warrantles since it is of the view that
a specific leglslative proposal cannot and
should not be put forward unti] the feasibil-
ity of such a statute has been thoroughly
considered, . The Commission does not
have the kind of precise Information as to
the dimension [sic] of the problem which It
needs in order to propose solutions, legisla-
tive or otherwise.” Id. at 2.

Now, in these two cases it Is obvlous
that the Commission’s excuses are more
transparent than usual, for the Commis-
slon has been dyl these 1 It
has had varlous problems of the drug Indus-
try under (at the 1
of Congress) since as early as 1060, as dis-
closed by Appropriations Hearings, for ex-
ample, House T Office
tions, 1960, pp. 301 -2; 1963 Id. at '956. And
as for warranties, at least as far as automo-
biles are concerned (by far the most sig-
nificant problem area at the moment), the
Commission has been carrying on an investi-
gation slnce 1985 (FTC News BSummary,
1865) and has Just Issued a 250 page staff
report on this problem. While more “precise

tion” may be ded e C 1
slon's position seems rather disingenuous, to
say the least.

(3) Hazardous Household Froducts:

“On May 31, 1987, the Commission . .
directed its staff to undertake an antlga-
tion of shock in
electric appliances .

“On October 3, 1901’ the Commission . . .
directed the stafl to complete Its overall in-
vestigation . . . and to report its recommen-~
dations to the Commission.

“It would be irresponsible for the Com-
mission, therefore, at this time to make any
recommendations. . . .

“The Commission|'s] ...
not yet been completed.”

Here, the Commission writing In mid-1968,
is obviously right to say that it cannot pro-
pose legislation, but 1t must take responsi-
bility for the failure of its staff promptly to
complete important Investigations (danger-
ous electric shocks). This sort of rationaliza-

own studies have

made by the Chairman, his test!.mrmy at ap-
pwprlauon hearl.nsa betbre Oﬂm {and the

tion therewlth} Annual Reports, Rews Sum-
maries and News Releases, and special reports.

The standard devices include declaring all
potential problem areas “under study" for
years, taking action against a few easy and
visible targets In a given problem area, mak-
ing overly optimistic estimates or “projec-
tlons" of work to be accomplished in the
future, the creation and removal of differing
categories of statistical analysis as the need
for an improving image requires, and the
fallure, with certain exceptions, to face facts
which might call attention to what is hap-
pening In ghetto America or in the advertis-
Ing offices of corporate glants.

The Annual Reports are a prime example,
They outline a glib little world which simply
does not exist, discussing certaln (generally
unimportant) problems which are impliedly
the only ones extant, and listing the counter-
measures taken to deal with them. They are
filled with colorful, and mostly meaningless,
pletures and charts, such as a picture of the
Better Business Bureau of Orange County
(see 1967 Report, p. 69), or a chart from the
Pit and Quarry Handbook showing “Capacity
Concentration in the Portland Cement In-
dustry, 1950 and 1964 (see 1966 Report, p.
49). The 1967 Annual Report devoted 25
pages to printing a list of anclent (mainly
pre-World War Two) FTC investigations, but
only four pages to consumer deception.

The Image put forward by the Commis-
slon, and many other facts of lts operation,
is systematically false. It is, as one official put
it, "all puff.” The Annual Reports, and in-
deed all FTC public relations, gloat over the
murmuring of such noble phrases as:

“In selecting matters for attention, a high
priority is accorded those matters which re-
late to the baslc necessities of life, and to
situations in which the Impact of false and
misleading advertising, or other unfair and
deceptive practices, falls with cruelest im-
pact upon those least able to survive the con-
sequences—the elderly and the poor.” 1867
FTC Annual Report, p. 17,

And we are assured by the Chalrman's
testimony in the hearings of the Senate Sub-
commlttee of Independent Offices for 1867
that “with our limited staff I can say to you
that we are paylng more attention to per-
haps the 200 largest corporations in America
that control in our baslc economy & substan-
tial share of the sales In the varfous indus-
tries.” The absurdity of these representa-
tions should be clear from the sections
above on priorities,

new t is not one of dizzy heights
but of abysmal depths. The voluntary mens-
ures have falled entirely because of & num-
ber of fallaclous calculations previously dis-
cussed in this reporrt and the formal enforce-
ment in b In
addition, the Cummlsalon has made more
specific claims concerning, for example, its
quick dispatch of cases In contrast to the
findings hereln (see section on delay).

Another representation made by the FIC
through Chairman Dixon is its adherance to
the principles behind the recent Freedom of
Information Act. In a recent letter Chaumn
Dixon it from Pr

upon the F
formation Act on July 4, 1966:

“This :nginlatlcm sprlnga from omne of our
most acy works
best when the peop]e hsve all the Informa-
tion that the securlty of the Nation permits.
No one should be able to pull curtalns of
secrecy around decisions which can be re-
vealed without injury to the public interest.”
Letter from Mr, Dixon to Ralph Nader, Sept.
27, 1968,

These sentiments, however, dD not ue.m al-

with (and
prior) PTC behavior, or even with the FTC
regulations adopted under the Act. The Moss
Congressional Subcommittes on Forelgn Op-
erations and Government Information find-
ings, referred to in the sect!.cm on aeereey as
well as other in, re-
veal the hyp y of the C

The final misrepresentation indulged in by
the Commission through its Chalrman con-
cerns the characterization of the Natlon's
modest organized consumer protection groups
and interests. Mr. Dixon loves to view them
as wild-eyed zealots threatening the values
of federalism and free enterprise. Mean-
while, he sees himself as the chlef protector
agninst thelr nefarious schemes for govern-
ment control and tyranny.

After listening to one of Mr. Dixon's
epeeches to a trade assoclation, Sidney Mar-
gollus, a respected author and columnist on
P and & ber of the
President's Natlonal Commission for Product
Bafety, wrote the following letter which indl-
cates the tenor of the Chairman's attitude
toward the groups which should be 1ts allies:

ApniL 5, 1966,

of ‘In-

Mr. PAUL Ranp Dixow,
Federal Trade Commission,
Washington, D.C.

Dear Mr., Dixow: I am dismayed by the
speech you gave before the Kansas City Ad
Club, I am concerned about your effort to
minimize high pressure selling, and to refer
to people seeking legal protection against
abuses In the marketplace as *zealots”, and
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your claim that it is only a few bual.naumen
who engage in high p

In my experience a8 a reporter on con-
sumer affairs, I don't think it Is just the
fringe who charge higher prices than neces-
sary and are responsible for many of our
problems, In the credit field, very often the
high pressure credit sellers are financed by
big respectable banks and finance companies.
Nor is It the fringe sellers who are charging
18 to 22 percent for revolving credlt accounts,
and fighting flercely agalnst the true-interest
bill. It is the biggest retailers in the country.

EXTENSIONS OF REMARKS

normal agency response ls elther total se-
crecy or subtle forms of
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hibits, etc., in adjudicative and court pro-
d staff and Commission

To begin with, the FTC's official re=
garding confidentiality, set forth in its Rules
of Procedure, is In blaumt cnnﬂlt:t with the
Infor ion Act

reports, agr -l btiges
and desist orders, news releases, coples of
laws, approved compliance and as-

passed F
(berelnafter FOI Act). mt statute, as
members of the press well know, constitutes
a clear Congressional command to federal
regula agencles to disclose to the public
all but a limited number of kinds of infor-
mation.® Or, as stated in 'me Freedom o,r

Information Act, C and A

of voluntary compliance (except
where, upon an application showing proper
justification, the party fililng a compliance
report or assurance may have granted his re-
quest that it be classified as confidential).

The project found several of the above
categories of documents to be less publlie

As for deceptive and exaggerated p
Ing, some of 1t is practiced by some of the
most “rep big ies in the coun-
try, whatever your word "reputable” means
or Is worth.

In case you have forgotten your own ex-
perience, it 1s the biggest and best known
drug manufacturers who are forcing the pub-
lic to pay many times the manufacturing

of Depar I R Implementing
5 U.S.C. 552, 90th Cong 2nd

in practice than on paper, Advisory opinions
are never printed in full text, for example.
Omnly

Committee on Govt. Operations, 1-2 (1968)
(herelnafter cited as Analysis).

“Through the act the Congress has adopted
& philosophy that ‘any person’ should have
clear access to agency records without hav-
ing to state a reason for wanting the Infor-
mation . . . the burden of proving withhold-

cost for vital medicines, and still are P
the EKefauver Drug Amendments, And It is
practically all the drug manufacturers, lsn't
1t? Not Just a few? And what about the tire
jungle? Are nll the exaggerated clalms and
deceptive gualities, etc., just a few manufac-
turers, or Is It practically all the “reputable”
ones?

When you speak of “zealots" seeking legis-
latlon, do you Include Senators EKefauver,
Hart, Douglas, Neuberger, Nelson and the
dozens of other fine Congressmen trylng to
help the consumer? Or about whom are you
speaking?

I could go on, about whether it's “few” as
you maintain, or many. But it seems to me
that you could have made your points about
“self restraint" without exaggerating about
“gealots” for more and bigger government
trumpeting the misdeeds of the few as an
argument for more central authority".

Sincerely,
SmNEY MARGOLIUS,

But it is the ghetto dweller whose home
has just been lost to a fraudulent aluminum
siding swindle who knows what real tyranny
is. And it is the American housewife exploit-
ted by games, gimmicks and deception who is
in need of protection.

The Chairman cannot honestly belleve
that economic forces are incapable of tyr-
anny, and he undoubtedly realizes that gov-
ernment is the consumer’s only viable resort
for redress or for relief. Further, it 15 hard
to believe that he is not aware, despite indi-
cations to the contrary, that the chief re-
sponsibility for these crimes must ultimately
be placed on blg business, not on the oc-
casionnl fly-by-night operation attended to

ing to be v l! plncea on the Govern-
ment ag = B

The FOI Act requires all affected agencles
to publish in the Federal Register regulntions
implementing the new act and its policy—
spelling out each agency® organizational
structure and procedures, including specific
procedures by which persons can gain access
to ln!omaunn‘

The the t

are made public, with no
ldenﬂfylng detalls or background Informa-
tion. This policy is objectionable, for it pre-
cludes effective public criticism of Important
Commission declslons for under the agency's
rules, Sec. 1.3, Advisory Opinions are binding
on the Commission until revoked. The Com-~
mission keeps secret the identity of appli-
cants for v opinions it says,
guaranteed con ¥ to
“attract” busi . Now,
there are several responses to this. One Is
that government must not be allowed to en-
gage In secret lawmaking, especially where,
as here, it is possible to take

political advant: of secret deall

to compound the problem, secrecy prevents

of the puhlic who nugm seek rev-

regulations of thc various i
to publish them, focusing on “the deme to
which they implement the law in accordance
with the intent of the Congress.” (Analysis
2). It concluded that—

“Most [agencles’'] regulations . . . meet the
letter and spirit of the law. A few, however,
wntal.n‘ lxngunugg showl.ng that nrmgnnt

public still 3

it of an advl of
its background, mnhnm or lack of com-
pliance there-with from knowing about It.
‘This is particularly serious since the check-
ing on such matters.
pliance,

Another response is that no evidence exists

See section on com-

ammu » {Analssls 4).
It found that the FTC regulations are
among the latter—and that the agency has
glven no indication that it is in the process
c‘t revising the regulatlons. Says the Analy-
sis;
“In & t entitled 'Rel d C

that businessmen would make less use of this
the were removed. In fact
the avallable avldmc.u points the other way:
in the last couple of years, the contents of
consent cease and desist orders have for the
first time been made public; yet, according
to staff interviews, this change in policy had
no dlseernlble adverse effect on the number

tial Information,’ the FPTC flouts the law
by resurrecting from the prior law® the
phrase ‘for good cause shown.' It directs
that the requester state in writing and un-
der oath the nature of his Interest and the
purpose for which the information will be
used if the application is granted. The sec-
tion concludes: ‘Upon recelpt of such an
the C: will take action
thereon, having due regard to statutory re-
strictions, its rules and the public interest.’
The FTC obviously falls to that the
[FOI] act specifically provides that persons

appl

by the PTC and the Better B Bureaus,
Drugs, fake promotional games, automohbiles,
buses, oll depletion allowances and speclal
tax privileges, pollution, pipelines, radiation,

no longer are re-
quired to state why they want it. Any In-
formation not falling under any of t.he law's
nine gorles of isd d pub-
lc & tion and is to be rel

contaminated meat and fish, false [ ng
dish t lending practl and msny other
cruclal problem areas of the recent past and
of the present involve primarily blg cor-
poratlons.

A more accurate description of the Chair-
man’s motivation is that it 1s a form of in-
dolence. It 1s simply easler to ride with the
tides of power and to dismiss those who ques-
tlon or suggest actlon, than to take action
against the economic forces so well repre-
sented in Washington, D.C. (see sectlon on
collusion).

2. Secrecy

The members of the FTC investigatory
team had a three month opportunity to ob-
serve at first hand the operation of the Com-
miksion’s information policles, They were
dealt with as members of the general pub-
lc—not as litigants, businessmen, members
of Congress or representatives of the White

d with-

of busi ing to proceed by this
route. In any case, relatively few advisory
opinions @ are sought by businessmen, and
this is for a reason which has nothing to do
with secrecy. According to interviews with
lawyers who deal frequently with the FTC,
most businessmen avold seeking advisory
opinions mainly because they know that the
Commission is lkely to advise them conser-
vatively.

The FTC frequently explains Its reasons for
refusing to divulge the identity of and In-
formation about applicants in terms of pro-
tecting trade secrets, etc. If this were really
the case then information should be withheld
only in cases in which individual business
entities seek advice, not where Industry- wldo
tmde iatlons apply fo

out qualification.”

This official opinion Is supported by the
views of competent individuals in the pri-
vate sector. For example, Mr. Sam Archi-
bald of the Missourl School of Journalism,
who has done his own survey of agency reg-
ulations under the FOI Act, says those of the
FTC are the worst.

Because of thelr complexity, the Commis-
slon’s information policies and practices will
be analysed in sections,

(a) Public documents, Sec, 4.9 of the Com-
misslon's Rules of Practice deslgnates specific
documents as “publie.”, including annual re-
port, descriptions of FTC organization, etec.,
cease and desist orders, industry guides,
“texts or digests of selected advisory opin-
lons™ [emphml.n suppned) rules, reports of
FTC proceedings
{including “lnjt:lal dwislcm * of hearing ex-
aminers) a record of votes 01 Oommmlcn

House. This will di ate that
where su Ag seek Infi

tlon relevant to consumer problems and/or
FTIC performance of it regulatory duties, the

bers on every pi
tlons, orders, transcripts of heal'lnga ex-

Footnotes at end of speech.

y trade

taeres:ed in self-regulation, have little need
to keep Information secret. Project requests,
however, for access to full texts of advisory
opinions given to trade associations were con-
sistently denled, except that one opinlon—
given to the Natlonal Assoclation of Retail
Druggists—was finally made available to us,
but only “because we [the Commission] have
been informed that the requesting party pub-
lished [the opinion] In its Journal at the
time of issuance.” (Letter from Chairman
Dixon to John Schulz, October 25, 1968) =

The fate of that opinion is instructive of
an additlonal disadvantage of ad
opinlon secrecy. Not only was it published
In a trade journal, as the Commission stated,
but the attorney who obtained it—former
FTC Chairman Earl Eintner—shared in the
publicity. This experlence suggests that FTC
advisory opinlon secrecy permits reciplent
attorneys to publicize them selectively as
they choose, thus in effect marketing their
dealings with government,

Finally, If protection of trade secrets Is
& central concern of advisory opinlon con-
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ndentl.lll.ty. the.re lhuu.'ld be some sol'l’. of
of 1 There Is

none, as we were I.nfarmsd by m in the
Division of Advisory Opinions as well as by
‘Washington, D.C.

Assurances of voluntary compliance and
compliance reports, while generally avail-
able to the public In some sense of the word
(we were assured by stafl interviewed that
very few of these documents are held con-
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*(3) Official minutes of C issl
Ings;
“{4) Interagency or intr

meet-

ily unfold will be held in strictest
confidence by the public agency. . . .” Com=-

randums which would not be available by
law to a private party In litigation with the
Commission;

“(5) Personnel and medical files and simi-
lar files which would constitute a clearly
unwarranted invaslon of privacy;

“(b) Investigatory filles complled for law

fidential), in fact provide

of information. The agency nch:lam minimal

disclosure-in-fact of these documents in

two ways, First, the only text it permits to

be made public is extremely general and

public of ¥ y

11 reports both

contaln only language like "X.Y.Z. has ceased

to carry on its business In the manner dis-

approved of and will not do so agal.n All
detailed nications from

enfor except to the extent
avallable by law to a private party . . & ...

“{c) ... All other records and informa-
tion of the Commission not clearly identifia-
ble not listed In the current index of the
public records of the c:ommlaalcn also con-
at.ltum a part of Its ial records

ission letter to Davis, Nov. 27, 1867, 1-z5.

But C Elman con-
vincingly, In a separate statement:

“In my view, there ls no substantial in-
terest which wnuid be harmed by letting
Professor Davis examine these materials.
Professor Davis 1s not asking to see any cor-
respondence or records which the Commis-
slon secured under a pledge that they would
be kept secret.” Id. p. 4.

Professor Davis answered on Nov. 20, 1967,
citing relevant provisions of the FOI Act and

ng that he 1 d to bring the
mar.t.sr to the attention of various other gov-

i We found that in practice the Commission
appeals broadly and woodenly to most of
these B! to support non—dl.uclnnure of

businessmen—the real meat of such cases—
are held sasbsolutely confidential (we re-
quested and were refused them by everyone
up to and including the Chairman). SBecond,
to say that these texts are made “public” is
to stretch the word: a single copy of each 1s
placed In ring-binders in the drcket room
of the agency's central office bullding in
the Chalrman himself

But no coples are made or distributed to
anyone and no news releases on them are
issued.®= In other words, there s little llkell-
hmd that the public will ever learn of a

. The a0

varlous kinds of tary 1

If not satisfied with the
Gommlmlana md.‘llng of the matter. This
produced a

dated Dec. 15, 1967, in whlch Professor Davi.s’
view of the POI Act. wa.! hotly rejected and

and that it uses other tactics to avold dis-
closure of agency records.

Trade secrets, commercial and financial
information, ete.

One example of the use of this category of
exemption is discussed above (advisory opin-
jons). A more significant example is the un-
successful serles of attempts made over the
last year by Professor Kenneth Culp Davis to
secure Commission disclosure of samples of
pre-merger clearances issued by the FIC.

Professor Davis' ordeal began in August
1966, when he visited Chnlrma.n Dixon and

s
of these d 1d. an le of par-
tial secrecy at thn FTC. As such, it perrn!ta

d “to n  files

the agency to p ‘when
that such information is public while effec-
tively keeping it from the general public.
Other of partial y at the
FTC Include consent orders and news re-
leases. Proposed consent orders are made
“public” without publiclty—a single copy is
placed at the central office; they remain
public for thirty days. As for News Releases,
even where they are issued about deceptive
practice cases, for example, they are typlcally
&0 laced with opaque legallsms that (even in
the opinion of members of the trade press in
Washington D.C.) it is difficult to ext

showing clearances for mzrgeng * (Letter
to Ct Dixon, Nov. 14, 1966) . Mr, Dixon
refused, suggesting a request by letter, which
Professor Davis obligingly made in November.
Id, In December, he made a revised request,
lmited to the files of "the thru latest cases
In which the C« ted clear-

the t appeared:

“In cl.oslns. the Commission wishes to add
one or two other observations. While it feels
that thers must somewhere be an end to this
dialogue, you may be assured that it is also
our desire to have you work with us rather
than against us and that the Commission
has here evidenced a wish to cooperate with
you In every way It properly can. A great
number of our top level personnel has spent
a great deal of time In making avallable to
you all the Information which could be re-
leased and the Commission itself has spent
an unusual amount of time in considering
this Individual request because 1t considered
the matter to be important and because it
wished to cooperate with you In the work
you are dolng. But it is evident that coopera-
tion involves considerable give and take on
both sldes and not the complete capitulation
of - ane side to the other. Certainly, this Com-

ance for merger.” tDavw 1er.ce.r to Dixon,
Dec. 22, 1966). On Jan, 13, 1967, Chalrman
Dixon :aupornded, agreelng to make public
only digests of pre-merger matters, on the

will not be foroed into that sort of

by that re-
quut will be made for Congressional action,
which are not to be expected from cne of
you.t outstanding reputntlnn and which the

specific analogy of advisory opini (Dix-

on's letter to Davls, Jan. 13, 190'."} Professor

Davis wrote back Immed.lnw.ly exprual.ns his
tlon as a ta:

sny usable information from them. If re-
porters trained in the fleld can’t get the mes-
sage, how can consumers?

A final of limited is the
Commission's handling of the transcripts
of such important “public hearings" as those
held earlier this fall on consumer protec-
tion. The normal practice (which will be
followed in this case too, according to Chalr-
man Dixon) is for the Commission to pur-
chase one copy of a hearing transcript nnd
place it in the Docket Room of its

“[I]t [publication of ﬂ:gesh] “does not
meet my need to examine the flles. You are
quite right in saying that I want to know
the law and policy of the C with

t believe were intended in
th stated.” Ci letter to
Davis at 2, Dec. 15, 1967.

Once agaln, Commissioner Elman dis-
agreed, stating that he “does not regard Pro-
fessor Davis’ letter ... as ca any
‘threats.’ A citizen has the right to bring

to such but such digests
clear:ly will not suffice.” Davis letter to Dixon,
Jan. 19, 1968,
He then repeated his request, stressing the
scholarly nature of his Interests: ¥
“My purp is wholly larly, I have ab-
solutely no tnbereet !n‘ the kind of business

office In Was D.C* Of course, any
interested (affluent) citizen can purchase
his own copy of any hearing transcript from
Ward & Paul, stenographers, at only 50¢
a page.

(b) Confidential Information, § 4.10 specl-
fles certaln rather hmd categories of mat-
mn pecifically d fidential by the

These are roughly
thm defined as sxemptlm in the FOI Act,
thus—

*§ 4.11 Confidential Information

*{a) The records of the Commission which
are exempt from availabllity for public in-
spection . . . Include

*(1) Records related solely to the internal
personnel rules and practices of the Com-
mission

"(2) Trade secrets and names of customers
and commercial or financial Information ob-
tained from any person which is customarily
privileged or whleh is expressly recelved by

facts a corg lly wants kept con-
fidential . . .; such facts can be taken out of
the files I _examine. uy litetime project is to
try to ative proc-

R L
This letter was apparently lgnored, and
Professor Davis sent two follow-ups in Oc-
tober and one in N’ovem'ber 1967, requesting
to files

nhawlng interp mad in p
clearances during 1066 and 1967.” “Davis’ let-
ter to Dixon, Oct. 13, 1867. Finally, on Nov.
27, 1967, came the Commission's single-
spaced three-page response—denying Pro-
fessor Davis' request.” In this letter, pre-
clearances have been fully concep-
tualized as advisory opinlons, and the agency
goes on record as exceptionally solicitous of
information handed over to the agency by
persons who approach 1t voluntarily, thus:
“|Plarties who approach the agency In this
posture [voluntarily] are entitled to an even
greater degree of protection than those
against whom 1t has been necessary to invoke

the Ci
reports of eompna.‘noo n.nd assurances of vol-
untary a8
pursuant to § 4.9(f); =

Footnotes at end of speech.

¥y procedures for no law compels
them to come in and make the disclosures
they make. Instead they do so of their own
free will in order to avail themselves of the
services which the agency affords, secure In
the knowledge that the secrets which they

of public concern to the attention
of Interested committees of Congress. No gov-
ernment agency should feel threatened by
such a proposed course of action.” Id. 8.

Not yet discouraged, Professor Davis sent
yet another letter Jan. 2, 1968, focusing on
merger flles containing no confidential in-
formation, and making & new, more limited
request:

“I request access to the Commission's pre-
merger files to the extent of the
names of corporations involved in applica-
tions for pre-merger clearances, and only to
that extent.” Davis letter to Dixon, Jan, 2,
1968,

The Chairman's response, Jan. 18, 1968,
was another denial, stating, inter alia:

“Certainly, the question of disclosure of
the names of corporations involved . . . is
undoubtedly the most confidential informa-
tlon of all and would be the very last thing
the Commission would make public."” Dixon
letter to Davis, Jan. 18, 1968, at 1.

On February 20, 1868, Professor Davis wrote
again, this time appealing to the whole Com-
mission from the Chairman’s letter of Jan.
18, 1968, arguing his case in terms of the
POI Act, and requesting only “those papers
in the clearance files that are not within
one of the nine exemptions to the Informa-
tlon Act.”

This ful—
on April so 1868, the Commission informed
the Professor t.hac I.t had once more ﬂanlzd

Elman

mgj, mphulzlns once agaln the need lo
extend tr of ¥

by bus
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At this point, Professor Davis gave up, at
least for this year, sadder but wiser about
the realities of the administrative process.

INTERACGENCY MEMORANDA
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mission tmm William 8. Hill, Att'y, Bureau
of D t1 June 21, 1967, p. 1.

consent settlement, Informal
under investigation for guldes, cw] up w
the present time?

7: What Is the present status of

During the course of the r the
project learned that a serles of staff memo-
randa existed providing a rather complete
breakdown of applications for complaint re-
celved by the FTC (containing such figures
as total numbers of complaints recelved,
numbers from varlous sources [White House,

each of these matters [above] and what ad-
ditional funds does the Commission antici-
pate will be required to resolve each of these
cases, assuming resp ts (part )
exhaust all administrative and judiclal rem-
edles?" Letter to Dixon, Sept. 30, 1568, p. 3.

F indicate that the total

C Federal A i direct

(3) mvuugnwry Flles for Law Enforce-
ment

This esampuon from the FOI Act is used
most by the FTC to cloak Its activities in
secrecy, for the agency treats kind of
Investigation as being within the exemption.
Thus, for bers of our

matters under 1 tigat
{which are ca.rrl.ed on between the time an

slons to the C ete.],
from various categories of applicants [gen-
eral publle, competitors, consumer groups,

ber of matters in each y is very

tion for tisr ved from a
ber of the publ.'le and the Commission

small; e.g., 24 cases in g 23 p
consent 20 di 1

issues a complaint), under investigation for
with orders, or un-

etc. Yet the C 's re-

of Congress, etc.], by
state, industry sector, by economlc
region).

Coples of these memos were requested
from the tive officer ( Day)
who prepares them; he stated that he had
been told not to give us any information, We
then approached the Chairman, who denled
our request, reciting the “inter-agency mem-
orandum” exemption to the FOI Act. The
Interviewer responded that these particular
memoranda did not seem to contain the sort
of infor which justifies that p

by

sponse to questions 6 and T was:

“Question 6: The baslc Information is
avallable from the Commission’s Time and
Action data, However, in order to com-

der investigation leading to issuance of in-
dustry guldes, etc., the perennial response
of the staff and Chairman was, “no dis-
:losun.—inmtlgatary files.” Now, this Inter-

tion of the FOI Act Is 50 broad as to

plle the inf ation the O
sion staff would be requlred to write at least
four computer programs, Several days [!] of
machine time would also be required. This
would require at least ten man days of work.
“Question 7: The baslc information s not
Iy of the many

tlon (eg., Ve
notes of plans, tactics, etc.—information
which agency personnel would be loathe to
include in memos if they were public); these
memos, In contrast, contaln only objective
factual data. The Chalrman was unim-
pressed; woodenly applylng the phrase “in-

he repeated his re-

fusal.

Coples of thess memoranda were eventu-
ally made avallable by Commisslon action
upon the formal request discussed earlier,

The project encountered two other infor-
mation problems which involve agency
memoranda. One was a single case of re-
fusal by the FTC staff and the Chairman to
identify certain documents in the
Commission’s possession sufficlently to per-
mit a subsequent request for access to them.
This sort of ploy is a problem since th.e FOL

P

variables involved, the Commission has not
been ul in the past In accurately an-
ticipating total costs” Dixon letter to
Schulz, Oct. 25, 1968, pp. 5-6.

It seems that this sort of information
should have & high priority because of its
usefulness for cost-benefit analysis. Its ab-
sence from FTC flles is one indication of that
agency’s failure to utilize cost-benefit tech-
niques.

An even more egregious FTC fallure to

permlt the agency nearly to evade the Act
entirely. In addition, since the Commission
is free to disclose even information exempted
from mandatory disclosure, its policy with
respect to !.nmtlguhry files mpresentx a
g of
in favor of business interests, When coupled
with the fact that some of the longest
delays in PTC administrative action occur
at the “investigation” stage [See section on
delay], the agency’s confidential handling of
all Investigatlons Is highly damaging to
of

3. © with bust # ts
It would be unrealistic to presume active
conspiracy between the FI'C and business
inumu First, it would be inappropriate

gather rel t Infor WAS by
the C to Q m 5 of
our formal requesl:

“Question 5: What is the size In terms of
annual sales of each of the respondents (par-
tlcipants) involved in the matters [listed
above] 2"

The Commission's responses was:
“Annua: sales m not maintalned as gen-
eral informati mat-

Act and FTC rules, above, require
only of “identifiable records.” The Attorney
General's Memorandum analysing the Act,
however, makes it crystal clear that agencies
should not try to avold disclosing documents
by refusing to identify them where the re-
questing party gives a reasonably specific
description of what he wants. Says the
Memorandum: “This requirement of ldenti-
fication is not to be used as a method of
withholding records." Atiorney General's
Memorandum, p. 23. (Quoting Senate Report
on the Act, p. 8).

‘The requirement was 50 used in this case:
since the project could not identify the rec-

ters. This 1s ll.mp!y beca{lu sales volume 18
frequently only one of the many considera-
tlons In assessing the Impact of a particular
practice.” Dixon's letter at 5.

Of course, If no information 1s kept, sales
would seem to be not one of many factors,

the FTC, unlike the ICC, FPO or
FCC, does not have a epecific and defined
business constituency. Second, such a ple-
ture does not to the of
modern life. It is possible, however, to infer
certain conditioning patterns from the so=
clologleal facts of Commlssion and staff life.
Commissloners and staff do not live, gen-
erally, in university or ghetto environments,
but In middle class suburban areas. They
assoclate with other government bureaucrats
and come into contact most and are most
interested In people who have common con-
cerns and related occupations, This almost
necessarlly means a great deal of contact
with and a great number of friendships with

but no factor actually. The } || ns of
this have been discussed In the section of
this report dealing with PTC fallure to es-
tablish priorities.

Needless to say, fallure to keep adeguate
files and records 1s more the responsibility of
the staff heads than the Commissioners. In
fact, the latter occaslonally discover that
infor in which they are interested

ords in question (certain comp files the
exact form of which was not known), it was
not possible to include them In the formal
request to the Commission for data, and they
have never been disclosed.

The other problem, somewhat related, is
really as much a matier of information pol-
icy. Briefly, It is that the FTC falls to keep
accurate records of its performance. It is
thus able to turn down requests for relevant
information for the unique reason that it
has no Information on the topics of interest
and that to process basic data to produce
such Information would be elther impossible
or prohibitively expensive. The project en-
countered this phenomenon several times,
but the clearest example was the Commis-
slon's r to certaln d ds for infor-
mation made In the formal request sub-
mitted to the agency under § 4.11 of its Rules.
This req made 30, 1068 by
letter under oath from Professor John
Schuls to Chalrman Dixon included the fol-

does not exist or cannot be retrieved due to
For in
April, 196'? the Commission directed its stafl
to submit a report on the agency's experience
with insurance cases over the last five years
settlns t‘nter alia, *the number of complaints

the pld staff:

“NUMBER OF COMPLAINTS RECEIVED
“The basic informatlon for this item is
contained primarily in the closed prelimi-
nary correspondence filles in the Divislon
of Legal Records. These flles are not indexed
as to subject matter and include anti-trust
as well as deceptive practice matters, general
inquiries and other types of letters as well
as complaints. Thus, to extract the letters
contalning
would require an individual of

other government workers, at=-
torneys and Congr The C

ers have very little personal contact with the
aggrieved consumer. His complaint, If it is
expressed at all, takes the form of an im-
personal letter.

To some extent their acqualntances among
busi are P for PTC mem-
bers' r on the busi pre-
sumptive honesty, even in situations whera
an honest man might falter.

Not only is there close communications
and contact among these groups, but there
is actual interchange of jobs. Indeed, mm
of the young attorneys in the
staff view their experience as training tor
later corporate work. Thelr acqualntances
among the staff and Commission serve them
well in this capacity and multiply the con=
tact and cc tions effect dl
above. Recently two other agencles saw thelr
top political officials leave to take high posi-
tions in the industries they previously regu-
lated. This is o common phenomenon in
‘Washi and s especlally p nt in
the case of the FTC because of the potential
grower of the C In the

the entire number filed over the last five
years. Figures from the Division

1 generally,

show that the total number of all closed
nary files have averaged about 5,000

lowing questions ™ about t costs
in the B of Deceptl

“Question 6: What are the total expendi-
tures which have been allocated to the pros-
ecution (and/or handling) of these matters

Footnotes at end of speech.

m year, which amounts to a total of some
25,000 files since January 1, 1962. In addi-
tion, there are complaints on Insurance,
much fewer In number, which are con-
tained In tha closed ﬁlu of the Bureau of
to Com-

¥ Memi

The attorney plays a cruclal role in the
in W is

He
t.ha mmd.lmn the cover.® Washington law
speciauzo in regulatory work and care-

fully nurture fr
stafl per

with ¢
'!’halr d
g their mi They
are hjghly pma and betwr trained than the
FTC attorneys with whom they will deal.
They have the attorney-cllent privilege, in-

in ac-
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addition to a pervasive tradition of secrecy.

They have the advantage of numerous con-

gressional and White House contacts, which

they can use by implication to deter or intim-

idate staff members. They have the advan-

tage, finally, of holding a covey of IOU's
of

EXTENSIONS OF REMARKS

mﬂ“!axpratuﬂnstnmlyouthmm{m-

ment tools *to b

men charged with vio].ltmnu of the agency's

laws: it would not be falr, so the argument

runs, to challenge only cne of many business-

men engaglng in a parucum widespread de-
@, ind y-wide ap-

which they can call In as the thelr
clients require.
Thea

FIC is

as lied to the

proew.h should be used. to stop an violators
at the same time. Of course, this view is not
with plausibility, but it fails to consider

part

procedure for trade aasodauom to wine and
dine 1 1 stafl p . The Com-

th ves and y the
Chairman are not free from the process, The
most frightening thing about this situation
is the fact that the people involved do not
seem to know what is happening, that they
do not even know that they are out of touch
and even blind to certain elements of soclety.
Chairman Dixon, for example, gives many
speeches and Is Invited to numerous ban-
quets, At one of them recently he opened his
gpeech with a remark that—

“Sometimes I think that Washington is
too far from anyplace. That's why I think it's
& good idea to get out Into the rest of the
country to find out first hand what Is worry-
ing peopls, or what they are shruj off
as unimportant.” “Help Defend the Adver-
tising Dollar,” an address before the Adver-
tising Club of New Orleans, New Orleans,
Loulsiana, May 16, 1967, p. 1.

But what does "rest of the country” con-
sist of? And what does he learn there that
he ts as tant” and “shrugged
off?" The above remark was contained in &
speech to an advertising club in New Orleans.
Over the past seven years Mr. Dixon has
traveled outside Washington a great deal,
delivering some 109 formal speeches outslde
the capitol, but the great majority were de-
livered to trade assoclations® Mr. Dixon
carried his culture with him. He has spoken
nlmon mlmiw!y to those he assoclates with

and related legal in-
terests. One doesn't have to ponder much
to envision the “unimportant” matters
Chairman Dixon has been learning to “shrug
off.”

In a sense, what happens to the Commis-
sloners and staff is not collusion. Long ex-

to an intense process has simply
glven them a certaln perspective based on
the inevitable Integration of experience with
self over time. The FTC, in effect, becomes
the very thing tt. is designed to regulate.
The m of C lity 1s
particularly marked In an mnl:y whose
Chairman and core staff have been under
tant Infl by the reg ¥ sub-
culture for over seven years. This is two years
longer than anyone else has ever served and
it is worth noting that Mr. Dixon's appolnt-
ment does not explre until 1974.
Glven this state of affairs, it Is not sur-
rising that busl do not show
much respect for the threat of FTC enforce-
ment. Edward Wimmer, Vice President of the
National Fy of Ind dent Busl-
ness, submitied an afdavit to the Federal
Trade Commission “ on behalf of a gas sta-
tlon owner who had been threatened and
heavily pressured by S&H Trading Stamp
representatives, Mr. Wimmer wrote: “I know
your files are packed with afidavits and other
findings similar to this testimony, but It
keeps going on and on. Every time I run into
a stamp man, he gives us the Ixugh when
we mention that the Federal Trade O«

fairness to consumers for actual FTC han-
dling of these tools

that they produce poorer results than the
agency's “individual” tools, and that there-
fore in concerning itself with the welfare of
a single hypothetical law-breaking business-
man the FT'C permits him and others to con-
tinue to cause damage to thousands of inno-
cent consumers.

The poor performance recorded by the FTC
In administering guldes and trade regulation
rules are documented elsewhere in this re-
port, It includes secrecy and excessive Com-
m!ss]on delays in hh.ng actlon during

engthy in sur-
vm (see section on secrecy and delay).

A final example of FI'C "business collu-
slon” again involves its hanﬂnns of volt.u:-
tary enforcement tech
is shown strikingly by the fact t-hl: the Com-
mission is sometimes more lenient in regu-
lating businessmen than their own Industry
self-regulatory groups.

One major case of this startling differ-
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of either becoming a trial lawyer at the bot-
tom of the organization chart or, of course,
resigning from the Commission.

As a result of this extremely partisan pol-
lcy. fourteen highly experienced career l"I‘C
men left the C almost o
ly. In November of 1961, Advertising Age
clalmed partisan politics as the major con-
sideration in a reorganization of the FTC
and that, as a result the quality of key per-
sonnel “ha(d) deteriorated”. Advertising
Age, Nov. 20, 1861, p. 13. In time, most of
the other Republicans found it hard to swal-
low their pride and left. A few able Republi-
cans such as the former Assistant Executive
Director, Basil Mezines, and attorney John
Walker have stuck it out. For eight years,
however, thelr position as being “out” men,
has grown 1

Of the nearly five hundred lawyers work-
ing for the Commission only about forty are
now Republicans with approximately twenty
of these being located In the central office.
At the present time only one Republican
holds a position of any prominence in the
operating bureaus of the FTC: Mr. Charles
Moore, who has recently succeeded Sam Wil-
llams as Chief of the Bureau of Fleld Opera-
tlons. Mr. Moore Is & Republican, but in his
case there s the extenuating factor of his

from City, T See
p. 110, below, The extreme pmmnnahjp of
the higher stafl bined with the
they wield over the selection and promotion

ential the broadecast in-
dustry, advertising aspects of which are
simultaneocusly under the jurisdiction of the
FTC Act and the Codes of the Natlonal As-
sociation of Broadcasters (NAB). An officlal
of NAB interviewed on August 21, 1068, in-
formed the project that media advertisers
Irequently seek advisory opinions from the
Commission in order to avold more stringent
NAB Code provisions, arguing that “if the
FTC says we can do it, the NAB can't stop
us.” Other advertisers apply to the FTC for
promulgation of industry guldes or trade
regulation rules, knowing that significant
delays will ocour before promulgation (dur-
ing which they resist the NAB Codes on ths
grounds that the FTC has “taken jurisdic-
tion") and that the ultimate rule or gulde
will be easler to live with than the industry
code.
THE CORE OF THE PROBLEM: PERSONNEL
1. Partisan political activity

The official Image of the Federal Trade
Commission is, as {t should be, that of a
non-political agency regulating interstate

ce antl-comp and un-
falr practices In the publle interest. In order
to insulate the agency from party politics,
the original law provided that no more than
three Commissioners could be from the same
political party. For the same reason the
Commissioners’ tenures run for seven years
at staggered intervals. On the staff level the
Hatch Act, 18 U.S.C. Sec. 602 (1864) , prohibits
the soliciting of political funds by govern-
ment employees. In addition, the Civil Serv-
lce Commission forbids party discrimination
in hiring policy.

Yet In the case of the present reglme at
the FT'C, the Hatch Act and the Clvil Service
Law are regarded as mere rhetoric to which
lip service is paid publicly, but which are in
reality elther ignored or circumvented. Most
ntmmes‘s at the PTC are labelled as elther

slon is golng to do something about this
‘business’.” &

The FTC's so-called industry-wide enforce-
ment tools, Industry Guldes and Trade Regu-
lation Rules, constitute yet another example
in practice of the agency's excessive sclici-
tude for business interests, This is shown
both by the theoretical justifications given
by the Commission for their use and by its
actual enforcement record with them. The
theoretical justification given by the FTC

Footnotes at end of speech.

or and their party affil-
im.lon has a definite impact on the positions
they are offered. All staff attorneys at the
FTC from Bureau Chief % to Executive Di-
rector hold their positions on appointment
from Chalrman Dixon who, in effect, may
replace them whenever he desires and reduce
them from a supergrade to a GS-15. Ideally
then, the Chalrman rotates the FTO etaff in
order to place the best men at the top of each
operating bureau. When Mr. Dixon became
Chalrman in 1960, it seems that the “best
men" were all Democrats and 50 any Repub-
lican in a high position was offered the cholce

has made these results inevitable,
See p. 120, below.

In addition to permitting his stafl to vio-
late both the spirit and the letter of the
Civil Service Law in promotion and hiring
practices, Chalrman Dixon, himself, has vio-
lated the Hatch Act. Highly reliable sources
at the FTC revealed to this project that
until recently Mr. Dixon was notorious for
dunning the agency's personnel down to the
GS-14 level for political contributions. This
group includes approximately one quarter
of the more than 450 lawyers working in the
central office in Washington. The chlef col-
lector of dues used to be Fletcher Cohn who
holds the title of Assistant General Counsel
for Legislation with a salary of $24.477 per
year. Mr. Dixon’s reputation with the Dem-
ocratic fund raisers Is reported to be excel-
lent. It is also known in the high echelons
of the C that C Dixon Is
openly proud of his fund ralsing, and well
he might be, His methods would make any
chairman of an alumnil fund raising com-
mittee jealous, Members of the staff have
testified to reoelving snl.lclutlon cards from
the D Natl Lo with a
code number in the corner which everyone
involved knew would Indicate to Chalrman
Dixon who gave and who did not. This out-
rageous method of solicitation was not well
recelved by those who were being coerced to
glve agalnst their will, Eventually, the threat
of action by the Justice Department under
the Hatch Act forced Chairman Dixon to
give up this political exploitation of his em-
ployees. He now uses more discreet methods
to do his political fund raising inside the
FTIC. Now, for example, he personally asks
his subordinates to buy $100-a-plate tickets
to Democratic fund raising dinners. Thus
Chairman Dixon persists in playing partisan
politics, while neglecting his responsibilities
as a public servant.

2. The FTC and Congress

Even more destructive for the Commis-
slon’s sense of purpose and for its non-po-
litical image are the Congressional politics
which permeate the FTC. Response to Con-
gressional pressures has had a telling effect
on possible priorities for action, theoretically
set according to the importance of the social
issue involved.

Accordingly to Joseph W. Shea, Becretary
of the FTC, any letter which comes in to the
Commission from a Congressman's office is
marked speclally with a sticker saylng “ex-
pedite”, The sticker gives the letter a spe-
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elal priority and the ©
of an answer within five days. No Aatinpts

EXTENSIONS OF REMARKS
Other offoers in high positions at the FTO

is made between letters from complalning
which Cong routinely
“buck™ over to the FTC and those from the
Cong PP 1y 110 letters are
received from Congressmen each month with
only a few of these originating in the Con-
gressman's office (see appendix 12). Yet all
these letters are answered in detall by
younger members of the stafl for whom this
type of busywork is a constant annoyance.
As one attorney complained, “A letter comes
in from s Congressman and everyone drops
whatever they are doing and takes care of
it. . Great importance is attached by the
hl.gher staff to answering these letters fully
and properly. How can you do a job with
that kind of continual interruption?"
The irony of this situation is, of course,
that all matters which the Congressmen

have simlilar to
Mr, Shea’s. John W. Brook.ﬁeld (G5-15,
$22,605) the Chlef of the Division of Food
and Drug Advertising in the Bureau of De-
ceptive Practices, 1s the nephew of the for-
mer Chalrman of the House Rules Commit-
tee, Rep. Howard W. Smith. Fletcher Cohn
(GS-16, $2447T) 1s a product of the old
Memphis political machine of Boss Crump
anﬂwuraclradmthemuurmm:ngw
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3. The collective background of the FTC

Party p and 1 ties have
vitiated to a great extent the work which the
FTO should be doing. For the most part, how-
ever, these problems are only symptomatic of
the collective personality of the FTC hier-
archy.

During the probusiness days of the Repub-
lican administration of the twenties, the
FTC, for lack of any other use, became a
nd for political patronage.

win a third term to the Te
According to Richard Harwood of The Wa:h-
ington Post, Mr. Cohn is “the FTC's lobbyl

grou
Fresident Roosevelt, recognizing the poten-
tial of the FTC tried to reform the Commis-

and Ambassador to Capitol HIl". Washing-
ton Post, March 27, 1066, p. El. Cecll G.

slon’s p and use it to spearhead his
New Deal p: . When, however, his at-

Miles (GS-17, $26,960) is a close acq
ance of his fellow Arkansan, tative
‘Wilbur D. Mills and also Bureau Chief of the
Bureau of Restraint of Trade. Michael J.
Vltal.e (G5-16, $24,477) from Newark, N.J.

deem important are handled by h
or in person. Such personal contacts are not
very difficult to arrange for, as one lawyer
in the Bureaun of Deceptive Practices stated,
“Everyone who wants to go anywhere at the
PTC has a political connection,” and then
quite forthrightly named the Congressman
who was his sponsor.

The personal influence of Congressmen be-

by his Cong Rep. Ro-
d.ino. and at the presem time is a Division
Chief in the Bureau of Deceptive Practices,
And the list goes on.

Perhaps the Congressman with the most
influence in the declsions of the FTC is Rep.
Joe Evins of Tennessee, who is also Chair-
man of the House Appropriations subcom-
mittee which app the FTC's As
one staff ber of the FTC put it, “Am‘bl—

gins at the top of the agency. Ck
Dixon was app y F K
under heavy pressure !rom the late Senator
Eefauver. The ru p for the

tlous staff attorneys at the FTC who are
from Tennessee have to know Joe Evins.”
Thus, when a polltical friend, Judge Casto C.

ship, A. . WAS Ep
by Rep. Wright Patman “of Texas. He was
given the next available Commissioner's post
as a consolatlon prize. Casual scrutiny of
the PTC revesls a number of other political
sponsors. One day late last summer this
project was fortunate encugh to find Mr.
‘Willlam Jibb In his office. (According to re-
porters who deal with the Office of Informa-
tion regularly, Mr. Jibb, the Office’s Director,
is rarely there. From my own experlence I
have found this to be true, Mr, Wilbur
Weaver, Mr. Jibb's assistant, seems to be
able to run the office quite capably without
apparent ald from Mr. Jibb.) Mr. Jibb in-
sisted on telllng me that he had been an
old college roommate and political ald to
Benator Smathers of Florida.

Other b of the C s stafl
are less talkatlve about their political con-
nections, which are none the less well known.
Take Mr. Joseph W. Shea, for example. He
comes from Boston and his official title as
stated on his blography reads, “Secretary
and Congressional Lialson Officer”, although
in the Commission telephone book and
budget control reports that he is listed sim-
ply as “Becretary”. His biography also notes
that he “came to Washington, D.C., April
10, 1934, under sponsorship of Speaker John
W. McCormack as a clerk at $1,000 per an-
num and attended evening law school™

& job in Tennessee near his
homtmm :hemmohumgmdae:up
an office In Oak Ridge, T h

tempts to remove the worst of the commis-
Court

Was by the Sup

in the case of U.S. v. Humphrey's Executor,
556 U.S. 860 (1935), on the ground that
& commissioner's position was quasi-judicial,
Roomelt. gne ‘up on the FTC and used it to
his ge by B g It 8s &
political to Me-
Eellar of Tennessee. The flefdom was man-
aged rar H.cKel.l.n.r and “Boss” Crump’s Mem-
phis s hine by another Tennes-
sean, Commissioner Edwin C. Davis, from
1933 to 1940.° Positions were openly glven
throughout this period on the basis of per-
sonal connections and political patronage
with Southern Democrats recelving the lion's
share.

The Republican years from 19562 to 1860,
were lean years for this group at the FTC,
but they managed to survive, and, with a

m and Mr. Dixon's

the Commission doesn't have oﬂ!eau ].nauc.h
urban areas as Detroit and Philadelphia.

When the FTC wanted an economist !.’or
its Division of E ic Evid it sel
Harrison F. Houghton, the chlef economist
from Joe Evins' Select Committee on Small
Business. Mr. Houghton has subsequently
been made Acting Director of the Bureau of
Economics,

It would be wrong to say that all con-
gressional pressure is bad. The PTC has
reacted to the demands of such men from
the HIll as and
Representative Benjamin 1, the re-

t, things were back to mormal.
Most of the top staff now at the Commission
elther came during the perlod of the “Ten-
nessee gang” or are club house friends. As
one disgruntled observer stated to a Wall
Street Journal reporter five years ago, "The
atmosphere of the agency was like a south-
ern county courthouse, and it is again.” July
23, 1963, p. 20, From the project's ohaerva-
tions the situation has not changed since
1963.

As a result the men whu canl.ml t.he m
are simply
mmplex pmhlems and proomﬁ of our umn

A By problem indicative

sults being in fons into

frauds, home improvement frauds, decep-
tive auto warranties and deleterlous frozen
foods. In all these cases, however, the lssues

of this point was revealed by a singularly
capable GB-15 at the Commission. He was
amazed by his colleagues lack of knowledge
of record keeping procedures in large corpo-
In addition, interviews with person-

were Important, p @ Was app open-
Iy for the public 3ood and the FTC should
Indeed have acted on its own.

Unseen influences from other Congress-
men, however, have had other effects. Some-
times they amount simply to the misalloca-
tlon of scarce resources for a small investi-
gatlon In a Congressman's home district.
In other cases, such as the gulet opening
of the Oak Ridge Office to accommodate
Rep. Evinsg’ political crony, we have a gross

Around the Federal Trade Com he is

known “to be like & son" to the speaker of
the House. His blography also notes mys-
terlously that he “has accrued sick leave of
2,211 hours and maximum annual leave”, a
plece of information not normally placed In
FTC blographles. The 1965 Civil Service Cﬂm-

misall of public funds. Most horrify-
ing of all, however, were those cases when
the infi of a Congr actually
Presents a danger to human life. Such was
the case with flammable baby blankets when,
in the 1950's, Rep. Albert Thomas of Texas

mission study of FTC
seemed disturbed by this fact and t.ha un-
usually high supergrade of GS-16 with a
salary of $25.875 occupled by Mr. Shea. Thelr
report stated:

“The Secretary's position was placed in
grade GS5-16 upon the statements of the
Chairman regarding the personal contribu-
tions the Secretary has made to the Com-
mission through his mgmy succeaaml per-
sonal contacts Com
Personal contributions of Lh].! nature do not
permit their delegation to subordinates In
the principal’s absence. The other responsi-
bllitles of the Secretary—l.e., the preparation
of the Minutes and muintnln:l.ng the officlal

of the G 1 were not fac-
tors influencing the classification of this
position.” p. 48,

Was mcupying Rep. Joe Evins’ present Chair-

of the House Subcommittee on
tlons for adent Agencles,
Represematlve Thomas, on behalf of Texas
cotton interests, influenced the Commission
to rule that baby blankets were not covered
by the flammable fabrics law. Baby blankets,
the Commission sald, did not qualify as
“clothing™.

In short the situation has not changed
Elnce Richard Harwood writing for the
Washington Post In 1966 stated:

“The tles between Congressmen and com-
missloners and between staff members and
thel.r political s'ponsm's to Dixon, are proper—

ng poll butions and other
forms of | palttlca! activlty - *When a man
comes to Washington,® iDl.‘mrl} says, he
doesn't disfranchise himself’.”

nel in the records division has revealed that
none of the staff has yet r zed the
worth of the computer. The 1865 Clvil Service
Report on the FTC Indicated that this prob-
lem also existed three years ago. The report
suggested that Chairman Dixon’s administra-
tlon for a it ive study of
the use of the computer in order that 1t mAay
be brought Into full productive use in pro-
viding:
1. data ial to man-
power control, utilization, and planning.
e resource data which will mult

in either 1 or
manpower mqulrements Evluuatlon of Per-
sonnel Management, 1965, p. 8, (Civil Service
Report).

Since 1865 no comprehensive study of the
sort called for by the Civil Service Commis-
slon Report has been instituted by Chailr-
man Dixon.

Priority planhing. aelecuun of cases to in-
and the
tactics and legal weaponry to be used in each
case Is essentially declded by the stafl. Chair-
man Dixon (Nashville, Tennesses, pop.
170,874) is given by law general responsibility
for overseeing and planning the work of the
staff. His chlef-of-staff is the Executive
Director, John Wheelock (Spring City, Ten-
nessee, pop. under 2,500), but the assistant
to the Chairman, John Bufiington (Castle-
berry, Alabama, pop. under 2,600) acts as
Chairman Dixon's lUalson man and watchdog

Footnotes at end of speech.
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for the work of the Executiye Director. Be-
neath Wheelock are the six Bureau Chiefs.
The Bureau of Economics is the only operat-
ing bureau which does not hire lawyers for
substantially all its staff. It is presently

(Des

ment has already been discussed. See p. 108.
‘The following 1s a list of the other five bureau
chiefs and thelr native towns:

Cecll G. Miles (Pralrle County, Arkansas,
pop. of county 10,515) Bureau of Restraint
of Trade.

Frank Hale (Madisonville, Texas, Pop. un-
der 2,500) of D

Chalmers B. Yarley {wat.erloo Sout.h Caro-

EXTENSIONS OF REMARKS

it might at least consider making more effec-
tive use of the legal resources it does have.
One major point stressed by the Eerner
Commission Report on Civil Disorders was
that the ghetto poor justifiably felt that
they had been unfairly exploited by local
white merchants. (Report of the National
Advisory Commission on Civil Disorders,
Chap. 8; see III, "Exploitation of Disadvan-
a Consumers by Retall Merchants." Bee
also The Dark Side of the Markei Place by
8en, Warren Magnuson and The Poor Fuy
More by David Cap This
was also dwmauted by a 1968 repm pre-
pared by the FTC's Bureau of Economics.
Sen. Magnuson sl’.um tha plight of the

lina, pop. 5417) Bureau of I ¥
Guidance.

Charles R. Moore (Johnson City, Ten-
nessee, pop. under 2,500) Bureau of Fleld
Offices.

Henry D. Stringer (Winfleld, Texas, pop.
under 2,500) Bureau of Textiles and Furs.

In addition to the operating bureaus there
are two offices consisting entirely of lawyers

poar most

“Entrapped by devious cmusea in contracts
and duped by the lles of fast-talking sales-
men, many of the victimized poor do not
have the falntest notlon of what has hap-
pened to them; they know only that they
have been badgered by blll collectors, lost
thelr jobs, seen thelr furniture or homes
swept away, and that the law is h
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If the FTC had started a vigorous con-
sumer protection program for the D.C. area
in 1960 instead of the weak program started
in 1965, perhaps a major cause of the D.C.
riots would have been removed. Such action,
however, would have required soclal concern,
imagination and foresight—the very quall-
tles which are inhibited by limited groups
of people suffering from a lack of diversity. A
small cligue of attorneys with an identical
background far removed from the important
issues of the day should not have control
over an institution with the important re-
sponsibilities of the Federal Trade Commis-
slon.

The b d of the
C B line 1l in lon
with the political nature of the Commission
has produced a reluctance on their part to
disturb their political friends on the Hill by
radical action. Thus both Commissioner
Dixon and Commissioner MacIntyre ob-
Jected to a pmpou&l that the Commission
P disecr in ing by inves-

ted. Worst of all, these poor people

which are in the Ci

,cy making process. 'I'heomceottheﬂen
eral Counsel is headed by James McI. Hender-
son (Daingerfield, Texas, pop. 3,133) and
the Director of the Office of Hearing Exam-
iners is Luther Edward Creel (Albertville,
Alabama, pop. 8,261). Of the thirty-five
Assistant Bureau Chiefs and Division Chiefs,
only fifteen blographies were avallable from
the Office of Information. Of those fifteen,
nine were from & small town southern back-

are nearly helpless to fight back, for they do
not know their rights nor how to exerclse
them." The Dark Side of the Market Place,
. 53.
5 In the American tradition of despairing
debtors, which dates back to Shay's Rebel-
lion in 1787, the ghetto dwellers used vlo-
lence to attack the source of thelr frustra-
tlons. Thus, during the D.C. rlots there were
selective firebombl of local hants and
-

ground. In the field offices a car-
petbagger effect has taken place., The
Attorney-in-Charge of the Kansas City
Office comes from Bowdon, Ga. (pop. under
2,600). The Attorney-in-Charge of the Los
Angeles Office transferred there from the
Atlanta Office and the Attorney-in-Charge
of the San Francisco Office comes from
Virginia.
Protection of the Poor Consumaer

This common background of policy making
personnel perhaps explains why the Com-
mission did not start to police the exploita-
tion of the ghetto poor of the D.C. area until
late 1965, and then only because of constant
prodding by Sen. Warren Magnuson (Seattle,
Washington) and Commissioner Mary Jones
(New York, New York). Even the FIC's
efforts since 1965 in the D.C. project have
been s0 small and half-hearted that it can
only be called a showcase for publicity pur-
poses, One finds in this case another example
of what this report labels “scoping”, see p.
41. The D.C. Project opened 98 investigations
over a period of three years. From these, 27
formal complaints were issued with only 19
final orders belng entered. Of the final orders
only seven were accepted as adequate with
the others still "under i tion" FTC

g g ve pap ndvermng
that d up discr
Hirlng From Minority Groupa
Chairman Dixon's attitude in the above
case is paralleled by his stance vis-a-vis the
h!.ring of minorities. The following data on
rity group in the FTC
comes from t.he Study of Minority Group
Employment in the Federal Government
which is prepared annually by the Civil
Service Commission.

PROPORTION OF MEGROES TO ALL EMPLOYEES—FEDERAL TRADE COMMISSION
[in percent]

GS 9-18 G5 5-8

June 1965.

0.98 (6/611) 1.0 (337299
L8 TMT; 9.5 (25/263
.78 (5/638; 12.0 (33274

MNote: Figures In parentheses show number of Negroes out of total of all employees,

As these figures show, the FTC has not
been averse to hiring Negroes, but only “in
their place,” le. the lowest GS 1-4 posi-
tions. The absence of changes since mid-
1965 In the proportion of Negroes in the GS
5-8 levels Indicates that Chairman Dixon
has not encouraged the promotion of Ne-
groes to supervisory positions. Those in the
GS 5-8 grades are trained clerical help, and
it would be reasonable to expect hiring on
the basis of equal opportunity to produce
a proportion of Negroes somewhat higher
than one-sixth the proportion of Negroes
in the Washington population. The 18685 Clvil
Service Report on the PTC noted In Its sum-
mary that one of the conditions in the Com-

Report on District of Columbia Consumer
Protection Program P, 1 (1968) .
The D.C. project Is also an outstanding
ple of the r nee of the FTC to use
rigorous enforcement penalties. The Com-
mission has the right to penalize up to $5,000
per day for each violation of its final order.
Moreover, according to the D.C. report:

*“Of the 15 final orders for which com-
pliance orders have become due, seven re-
ports of compllinee have been accepted by
the C Four dents did not
submit any compliance reports and three
respondents submitted Inadequate reports.
All seven cases were accordingly sent Into
the fleld for investigation. . . .

“The Commission has put itself in a posi-
tion whereby It can state unequivocally . . .
that If violations are going on they are known
to the Commission and are under active
investigations.” D.C. Report, p. 12.

However, despite the C
edge of these vtolat!oua. it has still failed w
issue a single If the C

s k 1

was that: *The program for equal

employment opportunity has not been ef-

Iectlvely implemented throughout the agen-
Civil Service Report, p.

In the same report, the Civil Servlce Com-~
mission argued:

“Much greater effort must be made to seek
out minority group candidates for profession-
al positions, The system of almost total re-
liance on walk-ins must be replaced with a
program of aggressive search if the Federal
Trade Commission is to be assured that it s
getting its fair share of top quality minority
group candldates.”" Civil Service Report, pp.
8-10.

There are currently five Negroes in the
GS 9-18 grades for professional employees.
One is a librarlan, three are attorneys and
one is a textile investigator. According to a
member of the Office of Personnel who is in
a position to know about the FTC's recrult-
ing effort, Chalrman Dixon has effectually
disobeyed this Clvil Service Commission di-
rective. According to this source, Cl

to join the FTC and as a result no change
in recrultment policles vis-g-vis minority
groups has taken place since 1965. Two years
ago an attorney was golng to be sent to
Howard Law School to do special recruiting,
but because of minor disturbances on the
campus, decided not to go. Since that at-
tempt the personnel office has justified not
visiting Howard Law School by invoking the
general rule that they don't send inter-
viewers to any of the D.C. law schools. A
major problem 1s that the FTC has no young
Negro attorneys who can be sent to interview
Negro law students, but this problem would
solve itself if the Commission were to follow
the edict of the Clvil Bervice on
and make a vigorous effort to hire competent
Negro lawyers.

The final suggestions of the Civil Service
Report are two-fold:

The FPTC should provide:

{a) An intensive educatlonal program to
assure full understanding of the equal op-
portunity program by all personnel.

(b) A positive recruiting program to utll-
Ize vacancles which are occurring, in the
field in particular, to place qualified clerical
and professional candidates in offices which
have few or no minority group members on
the rolls. p. 11.

As of last fall, three years after the issu-
ance of this report, the FTC had acted on
nelther provislon.

Problems of the Higher Staff

In an article entitled “The Dim Light of
Paul Rand Dixon,” Milton Vierst concludes
about Mr. Dixon:

“Paul Rand Dixon's chief failure ...
seems to be that he's been with the Federal

Trade C lon far too long. Dixon is so

Dixon has no desire to age Negr

resources are so limited that it t nﬂlmi
to divert more funds to the vital D.C. project,

Footnotes at end of speech.

d to doing what he's always done
that he finds it difficult to conceive of dolng
anything very different. . . .
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“He simply lacks the clarity of conception
necessary to give the FTC broad new objec-
tives, as well as the tenaclty of spirit needed
to bulld a staff equal to achieving them.”
Washingtonian, Oct. 1968, p. 82.

With this kind of leadership it Is not
surprising that a large number of the “old
timers” have lapsed Into a state of leth

EXTENSIONS OF REMARKS

from higher-ups due to overlapping jurisdic-
tions and “thelr desire to direct, not work."

Here agaln we find a situation which was
vigorously brought to Chalrman Dixon's at-
tention by the 1965 Civil Service Report. In
the “Summary Evaluation of the Report,” the
following polnts are made:

The Office of the General Counsel eplwmm
this problem. Including the General Counsel,
there are thirty-two attorneys in the Office.
Of these thirty-two, twenty-two hold a GS
rank of 15 or higher, which ecarries a salary
of $20,000 to $25,000, primarily because of
their long tenure at the Commission. GS-15
is as high as one can go without getting into
supergrades. Another five are GS-14's, three
are GS-13's, one Is a GS-11, and one is &
GS-0. The progression, then, is the exact
opposite of a normal hierarchy.

The General Counsel, who 1s in charge of
the Office, 1s James Mcl. Henderson. He is a
Johnson man from Texas, who started his
political career clerking for the late Senator
Mnrvl.n Shappn:d of Texas. In ber.m days he

a of
mental positions. Now as General Gounae:l. to
the FTC, he 1s frequently absent from his
office. In two separate attempts to interview
him made by the project, he was not in his
office, and his em! secretary could
not say when he would be back or whether
he was on extended leave, vacation or what.

A ber of key positl have overlap-
ping, duplicative, con.ﬂ.lcmng asslgnments of
duues and responsibilities.

P

dutles that are not belng perfcrmed
“Attorneys are not assigned work com-

mensurate with their grade level.

“The head of the agency is not meeting
those responsibilities placed upon him by the
Classification Act of 1949." Civil Service Re-
port, p. 7.

Our investigations have shown that in the
three years since the Civil Service Report
was issued, Chairman Dixon's style of run-
ning the FTC has continued to clog the gears
of an agency which should be streamlining
itself t0 deal with a growing and complex
economy.

4. Hiring of new attorneys

The myth concerning hiring at the Fed-
eral Trade Commission is that the best young
attorneys are sought and offered appoint-
ments, Confidential interviews told a dif-
ferent story. Young attorneys are accepted
for varlous reasons. Bome on the merits of

At other times during the teleph
calls were made to his office producing sim-
llar results.

Most young attorneys at the Commission,
and a few in high GS levels. are critical of
the p 1 in the 1's Office.
“It is the office of sinecures,” one remarked.
And another commented, “there 1s a lot of
*deadwood’ on the fifth floor.” «

Some of the men in the General Counsel's
Office are desperately in need of face-saving.
One of these 13 Charles Grandey. When two
members of the project went to interview
Mr, Grandey in his office, they found him fast
asleep cn a couch with the sports section of
the Washington Post covering his head.
woke him up, and he walked to his desk
where he propped his chin up with his hands
on top of a plle of books. Asked what his
work entalled, Mr. Grandey gave a very vague
reply. Further inquiries with other FTC at-
torneys established that he really did very
1ittle, his chief p being to

their ext ricular activi-
ties and LSAT scores; but many others are
accepted because the interviewers “liked"
them, or for old school ties, regional back-
ground, or a political endorsement.

The major hurdle for a graduating law stu-
dent who wishes an appolntment Is the
interview with either the Bureau Chief or
an assistant in the bureau he wishes to join.
He is, in addition, required to fill out a for-
mal application which asks for school,
grades, academic honors, LSAT scores, home
state, and pertinent courses he might have
taken in law school. But, according to all
those d In the administration of
the admission process, it is the interview
which makes or breaks the applicant. From
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The attitude of the Bureau Chiefs is such

that they prefer attorneys who will not
re their or the

work patterns of thelr bureau. It is easy to
eliminate the bright young fellows from
national law schools by cbjecting to them
on the basis of their interview and, for a
clincher, polnting to thelr class standing. A
typlcal applicant from a prestiglous eastern
law school will have a lower class
than one from the di state law school
though the former person may be muuh
brighter and better trained. The desire to
perpetuate medlocrity goes beyond a phobla
of the East. Thus a graduate of Virginia Law
School, which has a reputation as a good
national law school, ls as badly treated as
the graduate of the good eastern schools.
Of the thirteen Virginia graduates from the
‘67 and '68 classes who applied to the PTC,
only two were accepted.

Sectlonallsm and school ties do, however,
also play an Important role in the accep-
tance policy of the FTC, as the charts and
discussion in Appendix 13 (p. 168) demon-
strate. These charts were distilled from

np lzed lists of ts and offiers of
appointment which give home state, law
school, LSAT score, and, for 1068 graduates,
an honors code number which indicates a
combination of class standing and extracur-
ricular activities.

‘The conclusion drawn from Appendix 13
may be summarized as follows: Despite equal
abilitles as far as class ranking in law school
and law aptitude scores are concerned, grad-
uates from the South have a two to one
acceptance rate over graduates from the
North and this figure increases to three to
one for offers to join one of the bureaus in
the Central Washington office. Certain south-
ern states for political reasons have an ad-
vantage over other states. Tennessee has an
acceptance rate of 52%, while Texas has an
acceptance rate of 53%. In addition, a de-
talled comparison of LSAT scores and honor
code numbers (ranks in class) between those
spplying and those being accepted by the

further d the point
made be.tor&—mnt the FTC ﬁnnus to ncuept
less from

1858 to 1860 a “rating sheet for
applications” was instituted. The rating
sheet based offers of appointments on & polnt
system which minimized the effect of the
interview. The Bureau Chiefs, however, be-
came Very msumnm with this system and
it was

cases which are pertinent to the C© |
sion's work, His yearly salary is $22,605. He
is officlally listed In the Commission tele-
phone book a8 the Assistant General Counsel
for Voluntary Compliance, along with the
other Assistant General Counsels who head
divisions. He is also listed on organization
charts in the same manner, but in the con-
fidential Budget Control Reports, he is sim-
ply placed along with the Assistants to the
General Counsel. And just exactly what the
Division of Voluntary Compliance does is a
mystery which is not solved even by the
FTC's Justification of Estimates of Appro-
priations for Fiscal Year, 1968 and 1969, which
are presented to Canmﬂ In these tomes
the D of ¥ ¥ O myste-
riously disappears and remains unjustified.
‘The Office of the General Counsel with all
its inefficlencles msu.\t.l.ng from too many
high-ranking sta is ve
of the whole cenr.ral office of the Commission.
Of the 207 attorneys in the central office
(there are 166 attorneys in fleld offices), 34%
are GS8-15's or higher, 232% are GS-14's, 16%
are GS-13's 6% are GS-12's, 10% are GS-
11's, 13% are G5-9's.* These percentages do
not include the Commissloners, thu Execu-
tive Director, or the Hearlng all

The myth of gmng after the best available
legal talent has been dispelled by Chalrman
Dixon who has been quoted as saying: “Glv-
en a cholce between a really bright man,
and one who is merely good, take the good
man. He'll stay longer.” Advertising Age,
Nov. 20, 1861, p. 113. Chalrman Dixon's well-
known prejudice against “Ivy League law-
yers™ is deeply rooted in southern list

School ties also make a big ﬁlﬂmnoe in an
applicant’s chances for success, with George
Washington University and the University
of Texas fairing unusually well for good law
schools,
Situation of the Lower Stafl

Thus we find that for the most part the
FTC Bureau Chlefs, elther consclously or
unconsciously, seek their own image among
young lawyers. The process of absorption
into the hierarchy, however, only begins
here. Within four years 80% of the new
lawyers leave the FTC. Their reasons for
leaving vary from a better paying job to

tradition, which 1s the background of the
Commission's ruling clique® As a result,
duates of law such as
Harvard and Pennsylvam.n which have very
capable anti-trust professors, do badly at
the FTC when compared to law schools such
as K ky and T Over the past
two years eleven Harvard graduates from the
classes of '67 and '68 applied to the FTC
and only four were offered appolntments.
From the University of Pennsylvania, only
three of nine applicants were given offers,
while at Kentucky it was nine out of eleven
and at Tennessee six out of sixteen. It is
possible, of course, that on an individual
basis the applicants from the latter schools
were better than those of the former. The
fact is, however, that the system is geared

of whom are located in the central office and
hold supergrades above GS-15. In short, the
FTC is suffering from a bad case of too many
chiefs. A constant complaint heard from
younger attorneys concerned Interference

Footnotes at end of speech.

to de able young law students who are
in the middle of their class at high grade law
schools., Although LSAT scores, the only
common denominator available, are asked
for, they are generally ignored in the ad-
mission process. This leaves interviews and
law school grades as the basls for choosing
attorneys.

with the agency. Altogether
the pro]ec: talked with five young attorneys
who had elther left or were about to leave
the Commission. Three were working for
law firms in Washington, one was at the
Justice Department and one was getting
ready to leave the Commission. A brief con-
versation was held with a sixth, but he
subsequently balked at a full interview fear-
ing recriminations in the form of bad recom-
mendations from the FTC. He too was in the
process of quitting the FTC.

All of these attorneys were unanimous in
the opinion that the FTC was a disco
place to work for a young attorney. Most
stayed on for the amount of time they did
only to finish their *“graduate on-the-job
tralning” in anti-trust law and to qualify
for good recommendations.

A lawyer who had been at the FTC In the
late 1950's and early 1960°s stated that the
aggressive trial approach of Chalrman Kint-
ner was ldeal for young lawyers who wanted
to take lity. He that
he had tried 19 cases in his first two and a
half years because his boss was a lazy man
who llked nothing better than to shift his
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workload onto willing young atmeys After
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car rental concerns) and detrlment of car

those exciting first years,
slowed down under Dixon's volunmy com=
pliance approach. The younger lawyers “got
upset,” he sald, when the higher-ups started
to let cases they had prepared for trial sit
around for months without any action. This
lawyer stated that he hm once prepared a
memorand and
that 18 months later it had not left his boss'
office.

Another lawyer who had been at the PTC
during the same period of transition said
that there had been a lot of “espirit de
corps” in his bureau (restraint of trade), bur.
that it had diminished by 1963 b

rece n

. It turns out that the major reason
for this delay was that the FTC was duped
by an em\ue pe:ennlai.ly put forth by the
BULO they clalmed they had
to make odometers register high because
state highway officials demanded that they
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must be relocated, pamuular‘ly the one in
Oak Ridge, Tennessee, become
for agg
The FTC should consider mqulrl.ng manu-
facturers, advertisers, and so on of major
and/or p harmful p to file
reports on their pMuctﬂ containing data to
tiate claims made about them. This

make high (to

actual driving upeeds: and that the two were
inseparably connected. Well, the fact of the
matter is that od and d are

not connected, as any mechanical engineer
wnu!d. have kmwn (Bince they work by

me- d by gears,
by it 1s
to ndjusl: one without af-

the sp

few cases were belng tried. He expml.nad
that the young trial lawyers love to fight blg
companles, but that the hierarchy of the FIC
normally ends up going after l:he little guy

rectl.ng tha other).

Unfortunately, the PTC did not then have
any engineers on its staffl, nor does it now.
And now, as the complexity of consumer

at the request of Cong fre-
quent complaint—the existence of too many
chlefs interfering with the real work belng
done by the young attorneys—has already
been mentioned (see p. 119).

An old hand at the Federal Trade Commis-
sion stated that there were two kinds of
people among the lawyers that declded to
make a career of the FTC:

(a) the intelligent, idealistle public serv-
ants who also desire a certain degree of se-
curity, or

(b) the not so smart lawyers who need the
security of the FTC. Most of the career men
at the PTC fall into the second category.®

An interview with one of the few in the first
category showed him to be a frustrated man,

ducts 1 , this sort of hnical ex-

would shift the burden of pwﬂng such
matters to the
done by the FDA in regulating nw d.rn.p

Slmultaneously, the public complaint
system 1tself should be beefed up, perhaps by
passing legislation to let injured consumers
sue for treble damages using FTC cease and
dui.st orders to establish a prima facie r.m.

o e oy

also help.
3. The FTOC still fails to select only im-

pert-lse is needed more than ever. Who on

it has Iorr more than fifty years. Little can be

the PTC knows about the i 1
of modern aut blles or their ries?

except that it finally begin to

Who about household appliances and thelr

make decis! to the it
clalms to use (size of ocmpany. serlousness
of

quallties? Who about new ma=

terials and thelr properties? Who about elec-

tronic computers and thelr capabilities?
FINDINGS AND RECOMMENDATIONS

1. As ¢isclosed by th 't

of this repcrt a8 xwwm.s pwblem fnced by

the American is

ing use u! mbtle but eutrnmnly pomﬂul

hologl ls In adver It

mny be that auch appeals to strongly n-ra-

tional forces in the human personality, when
d with the broad and pervasive im-

working under i vely inept sup
and doing his work, now, with more pro-
fessional pride than ldealism.

In the last analysis, the major problem at
the FTC is a motivational one. The men
who lead the Commission desire only to do
the work they have alwns‘s dnne ina mannar
which recalls 5 tial
tragedy Waiting for Godot. In the meantime,

pact of modern media of communication,

of d ion, class and
a.l!er.toﬂ] Practically, a good start would be
to find a hard-hitting replacement for Mr,
Charles Sweeney, Program Review Officer,
who recently died. The new Program Re-
view Officer should have solld in
cost-benefit analysis, oompum opemtlnn.
and should be provided with thorough,
honest and Intelligently shaped performance
statistics (which do not now exist).
4. The C alls y to en-
force its laws properly in the context of its
present powers. It relles much too heavily—
nmly i y—on » ¥ non-

will require some gover 1 inter
to protect and preserve “ratlonal” consumer
choleces.

We understand that this 15 a very difficult
subject and that little Is known about it.
For that very reason, as well as because of
lm growing importance, the Federal Trade
should begin to consider

the young attorneys at the
for want of di ion and t ves
they are there only for A short while to re-
celve a practical legal education.
5. Need for professional personnel other
than attoneys
An additional personnel problem at the
Commission is its excessive reliance on at-
torneys t,o do all the agency's 10!:8 01' mme
1y, its lack
competence in other relevant ne!ds
‘This problem manifests {tself in seveml

whel.har sophisticated motivational—re-
search advertising may viclate the PTC Act.
In doirg so, It must srnpple with the ques-
tion such adver be
classified as elther “deceptive” or
practices.

2. The FIC's p of
aware of consumer problems are woemuy

un.‘rn.lr

t tools. These cannot be
expected to work at all unless backed up by
stricter coercive measures, which are almost
completely lacking now.

‘The agency also permits flagrant delays to
sap its enforcement . Both In the
administrative hnnd].l.ng or Iormul orders and
in the o e O
falls to pﬂﬁs fcrwarﬂ w!lh d.lnpltch This
means toothless enforcement activity and
long periods of inaction with regard to the
most pressing problems,

Finnlly the FTC fails to percelve and tnka

tage of the
its most. emmm authorlty—the a:|:::1we.1' to
of

inadequate. It relles almost vely on
letters of complaint from the public to de-
tect possible violations of its laws, yet can-
not obtaln monetary satisfactlon for in-

ways, only two of which will be di
here. A prime example involves the Divislon
of Food and Drug Advertising In the Bureau
of Deceptive Practices. This division Is re-
sponsible, inter alia for detecting and pre-
venting deception in the advertisement of
drug products, yet It Is staffed enfirely by
lawyers and has no doctors or sclentists to
advise it, according to Dr. Barbara Moulton =
of the Division of Sclentific Opinions (the
latter division only evaluates claims referred
to it by the Division of Food and Drug Ad-
vertising—it does no monltoring on Its own).
With such a set-up, it is not surprising that
the Division of Food and Drug Advertising is
presently operating at a low-level of energy
(6 of 21 stafl attorneys having left between
June, 1866, and June, 1968, according to
Division Chief John W. Brookfield) or that it
presently does nothing at all to enforce the
agency's laws In the area of therapeutic
devices (the statute includes “foods, drugs
and devices”. FTC Act ¢ 13).

A second ple of lack of 1l ex-
pertise and its consequences is the well
known “odometer” case, referred to earller in
our discussion of excessive delay. Briefly, the
salient feature of the case is that for some
thirty years the FTC falled to act, although
it knew that nuwmo‘nlls odcmewrs (mileage-

ng d ) tly over-regis-
tered to the benefit of auto companies (and

Footnotes at end of speech.

Jured indl 1s. As a result, there is little
incentive to report deceptlions to the Com-
mission. Moreover, since many contemporary
deceptive business practices are extremely
subtle, victims of them may never know
clearly that they have been decelved.

To remedy this the Ci
must begin to investigate consumer prob-
lems as such, making maximum use of its
compulsory Information gathering powers.
It should, for example, focus its attacks on
specific | by me
task-force-scale efforts similar to the recent

“Special Project” in Washington, D.C. In
connection therewith, it should hold fre-
gquent public hearings, publishing reports
based on them, and pressure other govern-
ment agencies, such as the Departments of
Defense and Agriculture, to divulge infor-
mation of interest to consumers.

The Commission’s attorneys must make
contact with the peopls and the problems of
the ghetto. Either through the roving task-
force approach suggested above, or through
the establishment of storefront offices In
ghetto areas, the FTC must become visible to
disent hised America. G and

pub-
lish it In the public interest.

To improve its enforcement program, the
Commission must begin by jettisoning its ex-
cessive rellance on voluntary means of secur=-
ing law enforcement. Where these means are
used, compliance with them must be checked
more carefully and enforced more string-
ently. The coercive enforcement methods
available must recelve greater emphasis. At
present, these powerful tools are almost en-
tirely unused. The C | must
more frequent use of civil penalty and sults
for preliminary injunctions and criminal pen-
alties under the Flammable Fabrics Act and
the food and drug provisions of the FTC Act.

The Commission must begin a program of
periodic compliance checks on the entire
number of outstanding cease and desist or-
ders and begin to punish non-compliers
harshly.

Delays must be routed by marshaling suffi-
clent legal and monetary resources to pro-
secute cases smartly and by enjolning prac-
tices pending disposition of cases, Every mat-
ter taken up should be brought to a prompt
and clean conclusion; never should an-
nounced Investigations be allowed to vanish
without a murmur.

The threat of prompt, effective and wide-
spread publlclty about objectionable corpo-

stafl down to the lowest levels must establish
contact with the burgeoning grassroots self-
help organizations forming in every large
city. Talks before trade assoclations must be
deferred in favor of meetings with the poor
and exploited where meaningful two way
communication can be initiated. Fleld offices

rate for must finally be and
made use of as & potent enforcement tool.
Paradoxically, large corporations are remark-
ably thin-skinned.

5. The Commission has mnot vigorously
pressed for Increased statutory authority
elther acroes the board or in specific con-
sumer problem areas. In general, it needs au-
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Injunctions and

thority to seek
criminal penalties in cases involving B &
of the FTC Act. It should also seek

in the Act's language regulating its jurls-
dictlon to make it clear that It has power to
deal with intrastate matters. In areas of spe-
cific p the C should seek
various appropriate enforcement tools on the
analogy of the SEC's power to stop stock
brokers from trading and the F!DA': authnr-
ity to selze offending drugs in

On a aifferent plane, t.he FTC should he»
gin to lobby vi or the
“baby PTC Acts" by lnd.lvldu&l states ln
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has managed the not inconsiderable feat of
turning the Federal Trade Commission into
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the light of personal abilities and motiva-
unns Those whn do not measure up must be

a patterned and Intricate deceptive p 1
unto {tself.
Such accomplishments could not be mils-
without One of Mr.
Dixon’s undoubted skills is the alacrity with
which he filled the Commission with his
cronies. One of the most dismaying attri-
butes of cronylsm—especially when it comes
from the boss—is that there is no structure

d without regard for senlority. Con-
eu.r.rently Jjunior attorneys must be granted
easy access to the commissioners in order to
prevent the normal channels of communica-
tion through the divislon and bureau chlefs
from stifling innovative ideas and vigorous
action.

8. To obtaln the best available legal talent,
uhan.ges must be made in the present hiring

of internal criticism that can 1 the

lized discrimination

costs. This is not the time to engage in a
case by case evaluatlon of Bureau Chiefs
and other high Commission staff. But it is
highly ppropriate to note that alccholism,

order to increase the total of law

lassitude and office absenteelsm,

ment activity for
In pushing for all this necessary new leg-
islation, the Commission should be prepared

I.nmmpetanoe by the most modest standards,
and lack of to their 1
issl are t at these stafl Ievels.

to utilize its and Infor
powers to monmu mxtmum political sup-
port among consumers. And it should not

They are well known to the Chairman, who
.-.omuhuw has found that they add to the

against the natlon's top la\# schools can be

ted by a relating
class standings with aptitude wweu to grade
various law schools. In addition, evaluations
of anti-trust and consumer law programs
should be considered. Middle grade attorneys
from at least below the division chief level
should conduct all Interviews and take an
actlve role in the acceptance process. This
will prevent the current major problem—an

fall to press for the lons
and manpower to carry nm. lta proper role.
An appropriations increase of from eight to
nine times the agency's present allotment
would constitute a minimum initial target.

6. The FTC makes a fetish of secrecy.
It masks from public view much of its reg-
ulation of business, preventing evaluation of
its performance as well as of business prac-
tices Involved,

The solutions to this problem must be
sought on all levels. The agency's policies
regarding confidentlally should be changed
to conform to the requirements of the Free-
dom of Information Act. Public log:n ahmﬂd
be kept of all
men and Commisslon staff in order to mini-
mize t th hing of
ngency reports and unwholesome coziness
between private attorneys and agency stafl
members.

Public information mu.st be made truly
public by and

and ung

loyalties ahn surround his office. Even high
of the Cc an, who despair and
deplet in detall these staff liabilities, shy
away from further actlon out of deference to
the Chairman's power, Thus, the FTC is wit-
ness to a phenomenon of government that
can be described at best as sinecures and at
worst as 827,000 a year welfare cases. Thus,
at the higher staff levels, where policy di-
rection, courage, and new Ideas should
proliferate, unproductive overhead and
featherbedding prevall as major demoralizing
influences that filter down to the fedgling
FTC recruit who soon realizes that life's
potential is better tapped in other flelds.
The public arena for the PTC's flexing of
its has been

growing larger “with ev month—

upper t out of touch with the
times seeking its own Image and perpetuat-
ing its outmoded values. If gradual change
is not bullt into our institutions, violent
change will be the lnevitable result.

10. The FTC should hire a limited number
of engineers, doctors and product experts on
a full time basis to supply continual advice to
attorneys investigating the complex products
and drugs which are the hallmark of modern
soclety. This should be done even If it means
reducing the number of attorneys.

11. At a minimum, the FTC must react to
the mild criticisms of the Civil Service Com-
mission.® As the project report has shown,
Chairman Dixon has completely ignored the
mandatory provislons of the Civil Bervice
Commission 1965 Ruport He has not insti-

ery
such Is the amblence that has flourished in
recent years. Yet the Chairman has chosen
to dance on the head of a pin and use its

tuted th for his staff. He

has not nggrasawely sought attorneys from
minority groups. And he has increased, not
, the number of high level attorneys

per]loux perch as the for per-

nation; news releases must be made more
concrete and Informative,

Inmesordeclmnsmtmmmum.
r.h:h F'T{; should p
rather than merely quietly shelvl 1bl
important mquiﬂays.q % Sk o

Briefly, the FTC must change its philoso-
phy so as to understand that eitizens have
as mw.-h rlght. to important information as

of Congr and off of large
corporations,

7. There is little doubt as to where the
leadership of the Federal Trade Commission
resides—it 1s with Chalrman Paul Rand
Dixon. Professor Kenneth C. Davis, after sur-
veying the regulatory agencies in person, ob-
served that no other regulatory agency has
witnessed such a concentration of de jure
and de facto authority and power as that
possessed by Chalrman Dixon.

With greater centralization of agency pow-
er and authority go commensurately higher
levels of responsibllity. As the tenure of Mr,
Dixon's chairmanship enters its ninth year,
more and more of the Commission's problems
and defaults are attributable to his fallures
of leadership and not to the legacy of his
predecessors. Unlike his predecessors, Mr.,

Most of the Commission's weak-
nesses and misdirection can be lald at the

of the Ct a8 the primary
mspomlh!a " Seen in the detalled study of
his record since 1961 and his rigid and com-
placent view of his post, Mr. Dixon's chief
and only jon to the Com-
mission's I.mpmvoment would be to resign
from the agency that he has so degraded and
ossifled.

His resignation will indicate to the
American consumer, who has been deceived,
defrauded and ignored for profit by corpora-
tions both large and small, that the FIC Is
prepared to protect his Interest as demanded
by law,

8. The new Chalrman should undertake
the formidable task of uprooting the political
and regional cronylsm which has for years
prevented the FTC from achieving its man-
date to defend the hapless consumer. The
present bureau chiefs must be judged not
on the strength of political friends, but In

whose jobs do not justify their civil service
ranks.

12. This report melh that the Federal
Trade C of its regu-
latory dutles has beevn shockingly poor for
the last seven years. Due to the Commission's
fetish for secrecy, however, what was dis-
covered is only the visible fraction of what
is probably a veritable iceberg of incompe-
tence and mismanagement,

The Federal Trade Commission Is much
more open to scrutiny by its congressional
watch dog commlittees than by mere citizens.
‘These committees, the Senate Commerce
Committes and the House Interstate and
Forelgn C hould un-
deruke a tull al':nle stud.y of the consumer
p of the C: fon. Such
piei hemnld in great
depth what can be done to rem'lent the
agency towards its proper role as protector
of the American consumer, and to prevent
future deviations from that role.

APPENDIX 1
BUDGET ANALYSIS

1965 actual 1967 actual 1968 requested

Dixon could have been the y of the

recent in the mo

with its growing constituency at many levels
of soclety, from community organizations in
the slums to Congress. Not only has he failed
to take advantage of the growing concern for
the consumer, but he has chosen to view It
skeptically and with not a lttle disdain.
‘While even the White House has passed him
by In delineating new consumer protection
horizons, Mr. Dixon has trundied along and
Institutionalized mediocrity, rationalized a
theory of endemic inaction, delay and se-
crecy, and transformed the agency into the
Government's Better Busl He

Investigation a:g litigation

Executive direction
Administration....

Total__
Personnel__._
Permanent personmel.

2
2
8

BES

8
3
gs8| 88888 838
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at end of speech.




APPENDIX 2
Informal corrective actionst

iIncludes figures in Chart V plus prelimi-
nary matters.

EXTENSIONS OF REMARKS

Cases? disposed of by orders fo cease and
desist—Contest and conseni—Continued
Flscal year 1967 (8 quarters) :
Consent (C. & D. serles) .
Cnntmit e ————

Fiscal year 1966—Continued
Bureau of Textlles and Furs (124) *..

Flscal year 1967:
Bureau of Restraint of Trade (354)%

Total
D ve Practices

(395)*
Bureau of Textlles and Furs (135) *..

PFiscal year 1968 (3 quarters) :
Consent (0. & D. serfes) .

Casest disposed of by orders to cease and
desist—Contest and consent
Piscal year 1066 (3 quarters) :
Consent (C. & D. serles)

Admissive answers and defaults.._..

Total 181

Filscal year 1968 (3 quarters) :
Bureau or Resmlm of 'I‘mrle___,._-
Pract:

L Partial orders excluded swonun.gly Also
excludes dismissals, declaratory and with-
drawals, eto.

Completed investigations—7 digit*

January 22, 1969

Completed investigations—7 digit '—Con.

186

321

139

Fiscal year 1966:

Burenu of Restraint of Trade (433) ®. 402

Deceptive Practices ’le‘x'ru in p

of
(63B) * 705  of cases for 3 quarters.

FEDERAL TRADE COMMISSION WORKLOAD AND PRODUCTION, BUREAU OF DECEPTIVE PRACTICES (1ST 3 QUARTERS, FISCAL YEAR 1968)

INVESTIGATIONS

Input Output

Division

Closed () or (-
from ;
quarters
last fiscal
year

A%

quarters
last fiscal
year

O
Ma

n
rch

Food and drug advertising..
General prtlE:ﬂL_. =3
Special projects. ..

~16
n
+27

-8
—94
8

155
&

Tolal.........

—95 2 4318 =75

¥ Source for initiating investigation:

rogram.

or
Mvu{iztmunl—mnnilnrirgr
ters of complaint, -tl

Field office reports (28 wi
Other.....

c.,

o

affecting workload prior 1o m\-plonn.

l'l'nn:ltnimnnlnp ol
® Exclodes 1 velunta Eance in case having muitiple disposition.

4 Excludes 9 auxili
§ Excludes 18 auxili

- 318
COMPLAINTS ISSUED (INCLUDING C-SERIES ORDERS)

Input

Pending
consent
negotiation
inning of
iscal year

Division

Approved
for negoti-
n 3
quarters ol
fiscal rﬁll’

Hor (-g

from
quarters of
fast

-y

quarters of Consen
Yolume mtl

Ti
Withdrawn = complianca  (C-series) Output  fiscal year

Food and drug advertising
General practi E:u
Special projects. .

-8
)
+

4
16
T

7
21
13

4 z —B2

DOCKETED ORDERS ISSUED {SEE *MR 9 FOR (‘FSERIE’S URDERS)

Input

Docketed Complaints
com ﬁtlnb eted

pending 3 quariels
beginnin, of fiscal
of f gar

Division year! 968

Orders to cease and (=
desist 3 quarters

Tatal
dockeled ol Tast

Can-
sent

Con-
test

Re-

opened Other 2 Total

Food and drug advertising.
General nm!tau_ e
Special projects..

7 SE SR

 f, BERE S

1 Includes com|

? Includes admissive answers, defaulls, etc.

ints, pending Iftigation, and cases formally reopened by vacating the order.

¥ Excludes 2 partial 0C0's.




January 22, 1969

ArPENDIX 3
WO ADvERTISES WHAT
In the first quarter of 1068 sponsors of
the following brands spent the most money
on TV commercials in the U.8.A.:

1. Anacin tablets...
2. Alka-Seltzer ...
8. Salem menthol filters.
4. Winston filters..

7. Bufferin
8. Listerl
9. Miracle white

10. Kool menthol filters....

APPENDIX 4

SIZE ANALYSIS—LITIGATED CASES ON DOCKET IST 4
MONTHS OF 1968

Restraint

of trade  practices

1967 sales over
$1,000,000,000.

AT ?
smmi.znu g 3 n

ArPENDIX B
AGE OF COMPLAINTS PENDING LITIGATION !*2

June 30, 1966, 62 complaints;
Bureau of Restraint of Trade:

-

-

Less than 2 years (68)%_.
2 to 4 years (24) ..
4 to 8 years (4)__

a8
:J
4
5
T
[
1
1

June 80, 1967, 63 complaints:
Bureau of Restraint of Trade:

Less than 2 years (82)°..

2 to 4 years (19).-.

4 to 6 years (B).-—_

EXTENSIONS OF REMARKS

March 31, 1868, 55 complaints—Continued

-- 80

Bureau of Textlles and

2 years (100)*

1 Age Is from date Complaint issued or re-
opened.

iIncludes Complaints pending litigation
and cases formally reopened by vacating the
order. (Excludes cases referred for supple-
mental work.)

3 Plgures in parentheses Indicate percent
of cases.

AcE oF PENDING T-D1GIT INVESTIGATIONS *

June 30, 1966, 1,978 investigations:
Bureau of Restraint of Trade:

Less than 6 (20)2

6 months to 1 year (14)

1 to 2 years (22)

B nt of Trad
1 to s yonn (25)
Over 2 years (35)---
Bureau of Deceptive Practices:
Less

Over 2 years (8)-----

March 31, 1968, 2, 15& Investigations:
Bureau of Restraint of Trade:

Less than 6 months (13) 2

6 months to 1 year (15)-

1 to 2 years (88)._

Over 2 years (39)-
Bureau of Deceptive Prac

Less than 6 months (17) :

8 ths to 1 year (18)-.

Over 2 years {44}
of D

June 30, 1967, 2,120 1nvutlgntinns
Bureau of Restraint of Trade:

Less than 6 months (25) =

6 months to 1 year (15)----

-— 170
- 106

1 to 2 years (36).--
Over 2 years (31).-
Bureau of Textiles and Furs:

1 Agn is :mm date Investigation was sohnd.
the ing 7T-digit
1muommr.. 1 El]mrb'].‘rade.ﬁstndumy
Guides, 37 Advisory Opinions, 18 Trade Reg.
Rules, 37 Auxiliary Matters.
1 Figures in par dicate p of

CaBes.

APPENDIX 6
RESTRAINT OF TRADE TIME ANALYSIS—TURNOVER

[Turnaver analysis for 4 months of 1968]

Number disposed of

Number acquired

February-
March

Feb -
awry

April rch April

“Tota

i Before withdra

% Actually only 2 um acquired as above because one was designated under both violations 5 and 7,

MNote: Numbers in parentheses indicate average age.

DECEPTIVE PRACTICES TIME ANALYSIS—TURNOVER
[Turnover analysis for 4 months of 1968]

Over 6 years (11) .
Bureau of Deceptive Practices:

Less than 2 years (82)2

2 to 4 years (6) -

4 to 6 years (6)

Over 6 years (6) .
Bureau of Textiles and

Less than 2 years (67

2 to 4 vears (33)

March 31, 1068, 556 complaints:

Bureau of Restralnt of Trade:
Less than 2 years (52)°..
2 to 4 years (30)

Number dispased of

Number acquired

February-March

April

=
i
-

May February-March April

(8.5)

(3.2)

(2.5)

3
0
0
]
0
0
o
0
0
3

3
0
0
o
0
]
[
]
L]
3

|15 cooocoooo~

4 to 6 years (9)
Over 8 years (9)

Note: Numbers in parentheses Indicate average age.




EXTENSIONS OF REMARKS

APPENDIX 7
STATISTICS ON SIZE OF BUREAUS

January 22, 1969

June 1968 June 1966 June 1964

June 1968 June 1966 June 1964

DECEPTIVE PRACTICES.

Office of Ditector Catto
Division of Special Proj
Division of Food and I!nl;
I)Msbn o( General Pmlm

Office of Dirsclor.
Al offi

Qs

mdm

1) Director (attorm
8 i nng‘:wu‘lmn 3

extile i
{3) Division of Regulation:
Attorneys.....
Investigators.
Field i i

4) Financial statistics (most

FIELD OPERATIONS

BowBFeowalctu
Tom-bSmw

2
HEeASuneESow

S

CHIEF, BUREAU OF ECONOMICS

1) Diﬁnu of Direclor (mno_mu:h) okt
n of Economic Evidence (sconomists).
53) Bmmn of lm!nstry Analysis (mmmlals)
accountants). .

APPENDIX 8
DETROIT AGREES: IT'S A WIDE OVAL WoRLD

Times have changed since Columbus sald
the world was round.

It's 1868, and America Is fast discovering
that the world is oval. Wide Oval. The Wide
Oval of Firestone.

Perhaps you've notlced it, too. On the
cars coming out of Detroit. How tires are
getting wider, lower.

We started it all when we introduced the
original Super Sports Wide Oval tire. A to-
tally new kind of tire. Nearly two inches
wider than conventional tires. It grips better.
Corners easler. Runs cooler. Stops 25%
quicker. And it gives your car an all-out
look of driving excitement.

It's bullt with Nylon cord, too. And that
glves It maximum stmn.gth and safety at
sustained high-speed driving.

Bure, others may look lke it, but none
perform lke it.

There's really only one original Wide Oval
tire. And Firestone bullds 1t.

The Super Sports Wide Oval tire. Anything
less 1s less,

Nearly two Inches wider than your present
tire.

Firestone—the safe tire.

APPENDIX O

PTC INITIATES TRADE REGULATION RULE PrO-
CEEDING COVERING ADVERTISING OF ANAL-
GESICS
The Federal Trade Commission today an-

nounced 1t has Initlated a proceeding for the

establishment of a trade regulation rule to
prevent deceptive advertising of non-pre-
scription analgesic drugs.

Targets of the proposed rule are the foi-
lowing unfair and deceptive advertising prac-
tices which the Commission has reason to
belleve are being used by marketers of these
over-the-counter analgesics:

Making effectiveness or safety clalms which
contradict or exceed statements or direc-
tions for use on labels.

Making false clalms of comparative speed,
strength and duration of rellef. ("It ap-
pears,” the FTO sald, “that each of the varl-
ous analgesic products now offered to the
consuming public is effective to essentlally
the same degree as all other competing prod-
ucta supp}vlng an eqmvalent quantity of an

ing or combi ion of Ingre-

dienta").

Attributing beneficlal effects to specified
ing: without tiatlon or with-
out identifying them by thelr common or
usual names.

In initiating this proceeding, the Commis-
slon pointed out that one of itz prime duties
is protecting “the consuming public from
false, misleading, deceptive, or unfair ad-
vertising of products, particularly those that
may endanger human health or safety.”

All interested parties, including the con-
suming public, are Invited to file written
views on the proposed rule with the Secre-
tary, Federal Trade Commission, Sixth
Street at Pennsylvanis Ave., N.W., Washing-
ton, D.C. 20580, not later than September 15,
1967. To the extent practicable, 20 coples
should be filed of written presentations in
excess of two pages.

Following Is the text of the proposed rule:

“In connectlon with the sale or offering
for sale of non-prescription systemlc anal-
gesic drug preparations, subject to jurisdic-
tional requirements of Sectlon 5 and 12 of
the Federal Trade Commission Act, it is an
unfalr method of competition and/or an
unfair or deceptive act or practice to dis-
seminate any advertisement which:

“{1) contalns any representation with re-
spect to eflicacy or safety which contradicts,
or in any manner exceeds, the wamings,
statements or directions for use appearing on
the label or in the labeling of such product;
or

“{2) ref ts that any a effects
resulting from the use of such product are
faster, stronger, or longer lasting than those
achieved by the use of a competitive product
u,nlem the advertiser has established and
can d that a signifi t difference
in such effects exists due to an increased
total quantity of analgesic ingredient(s) in
the recommended dosage, and this fact is
clearly and consplcuously disclosed in the
advertisement; or

“({3) represents that any benefit will be
derived from the action of any specified in-
gredient or tion of Ingredients unless

“(a) the identity of such ingredient or
combination of Ingredients is clearly and
conspicuously disclosed by its common or
usual name(s). and,

“{b) the adevrtiser has established and
ecan demonstrate that each such ingredient
or combination of ingredlents is eficacious
as represented for the purpose for which it
is offered when the product is taken 4n
accordance with directions for use.”

ANALGESICS INVESTIGATION

The essential questlons under study In
this investigation are whether there are any

such relief they provide and the duration
thereof, whether they relleve tension and de-
pression, and whether they cause no gastric
upset. The last point is, from a public health
standpoint, the most lmportant of all be-
cause of strong indications that aspirin,
which is the sole ingredient in some, and the
major ingredient in all, of these prepara-
tions, may so Irritate the lining of the stom-
ach as to cause Internal bleeding with pos-
sible serious consequences.

The Div. of Sclentific Opinlons began a
study around 1958 and It was decided that
opinions could not be relled upon in litiga-
tion and so a sclentific study would have to
be made.

Much difficulty was encountered in ob-
taining the desired clinical studies. Infor=
mally, the D of 8§ O trled to make arrange-
ments at high staff levels with the National
Institutes of Health whereby that agency
would make the clinical studies in their hos-
pltals, The attempt falled for reasons I do
not know,. The V.A. also declined saying that
the questions would have to be brought to a
policy level, whatever that means. (In 58
Gwynne lost at the Nat. Inst. of H; In 59
Kintner lost with the VA) Four university
studies were undertaken—Johns Hopkins,
B.U,, Oklahoma U., Dartmouth,

As of the end of fiscal 64, litigation stood
as follows:

7 special orders had been filed, and replies
recelved to all. These included BC Headache
Powder & Tablets; Saleto; Nebs; Watkins
Acotin Tablets; Bromo-Seltzer; Micrainin;
Sal-Fayne

5 orders were prepared but not forwn.rdnd
pending further with G
Counsel. These Include Anacin, Duplexin,
Paingquellizer; Bayer Aspirin & B. A, for Chil-
dren; Aspergum; Buffered Aspirin formula;
451; Methalgen, Gelpirin

6 cases in which orders will be prepared.
Including Bufferin, Excedrin; St. Joseph's;
Defencin; SPF; Counterpain; Rexall Buf-
fered Aspirin

In 1861 the Cc Issued
against the four largest producers of anal-
gesles, The products and dates of complaints
were!

Te:

March 14—Anacin.

July 25—Bufferin & Excedrin.

March 14—8St. Joseph's Aspirin,

March 14—Bayer Aspirin & B. A, for Chil-
dren.

Answers were filed in each case. On June
25, 1982 the Comm. suspended all cases as no

significant di tive
analgesic pills in the rapidity with which
they will provide relief of pain, the degree of

was avallable to substan-
tiate t.ha complaints. Subsequently, and pur-
suant to a Commission Resolution dated




January 22, 1969
March 27, 1062 and one dated 9,

EXTENSIONS OF REMARKS

and the i band

1964, the Divislon of Food and Drug Adver-
tising, in conjunction with the Div. of Scl.
Op. prepared Bection 6(b) interrogatories
which were served on the above 4 among
others. On April 7, 1965 the orders were re-

and the ithd again,

)y in-
dustry guldance was more idmiy sulted to
cope with the problem.

In preparation for a TRR hearing, Bectlon
8(b) orders were made which would re-
quire all respondents to submit all of the

the entire perlod 1961-1965 there
‘was substantially no change in the nature of
analgesic advertising.

The Johns ; d all
preparations about equal, except that Ana-
cin & Excedrin more gas
nal {1l effects than Bayer, Bufferin or St.
Joseph’s. This report was published in the
AMA Journal, and Bayer selzed upon the re-
sults for advertlsing purposes. (AMAJ of
12/29/62)

Dartmouth study showed all products
tested were of equal non-gentleness to the
stomach (Bayer, Anacin, Bufferin, B.C.
Powder).

B.U. study showed that aspirin and

enacetin had virtually no effect on tension
(these are the two ingrediénts in all of the
analgesics; some have only aspirin; perhaps
one ;:r two have a third ingredient, I'm not
sure).

which they would present at a
hearing as well as that which they wuuld

1563

the brands widely sold in England for almost
40

years.
But, the Council sald, it sees “no valid rea-
son"” for using a high abrasive dentifrice.
Meanwhile, it 15 asking the manufac-
turers for data on abrasiveness.

AFPENDIX 11

not—e.g., the Stendin report, unfor
published In the Journal of New Drugs, NW-
Dec 1064 because such data would better
support the Commission’s side of things.
Buch Orders were sent out about Feb. 1066.

This was too much for Bristol-Myers who
issued a civil sult against the FTC on Nov.
14, 1967. They had responded to the order
as had all the others, but they tried to pre-
vent the TRR proposed on July 6, 1867 from
occurring by seeking court rellef. They lost
of course, but delayed the FTC for another
twelve months. The case was settled on June
11, 1968. A copy of the News Release of July
6, 1067 Is appended.

ArPPENDIX 10
[From the Washington (D.C.) Post, Dec. B,
1968]

A TooraPAsTE CITED: DENTAL GROUP

Oklahoma Study sh d no
among Anacin, Bayer, Bufferin as to speed
of relief,

About the end of fiscal 1865 (July 80, 65), a
new form of analgesic—the time ca;
hit the market. Studies made by some of the
manufacturers showed that this form of the

IssUEs “WHITENER" WARNING
(By Morton Mintz)

‘The American Dental Associatien s con-
cerned with the possibllity—neither proved
nor disproved—that certaln “whitener”
toothpastes are too abrasive and increase the

drug was no better than vy etuff; it
‘was marketed anyway.
HISTORY OF FAIR PACKAGING AND LABELING ACT

February 3, 1965, 8. 885 Introduced.

May 25, 1966, Reported w/amendments as
5.R. 1186.

June 9, 1066, Passed by Senate 72-8.

October 3, 1966, Passed by House 300-8.

October 6, 1966, Conference asked by
Senate.

o] 12, 1866, Conf
House.

October 17, 1966, Conference Report agreed
to by House.

October 19, 1966, Conference Report agreed
to by Senate.

Executive date: July 1, 1967.

agreed to by

ptibility of users to decay.

If there is a risk, it is mainly to persons
over 35. That is largely because, in one adult
out of four, the gums tend to recede and ex-
pose part of the root—the cementum—which
is more readily ercded than the enamel.

The new editlon of “Accepted Dental Ther-
apeutics,” an Associatlon gulde that its
Council on Dental Therapeutics plans to
publish Jan. 1, will advise:

“Highly abrasive products should not be

larly by & 1s having exp
cementum or dentin [the major part of a
tooth], or possibly by individuals with re-
stored tooth surfaces of the softer synthetic
materials.”

WHITEN OR BRIGHTEN BASIS
This t will appear following a rec-

SBection 6 of Act describes the q
implementation which states that regula-
tions promulgated under sections 4 or 5 of
the Act shall be so done pursumt to the

of sub ! e I gof 701
01' the Food, Drug, & Cosmetl.e Act. There
are several he pr
described there and the F'IC procedure. On
6/13/67, only two weeks before the Act was
to take effect, the FTC published its amend-
ed Rules of Practice. (16 CFR 1.1-1.64)

June 27, 19&7 Commission published its

41 regulations.

During tha month allowed for comment,
130 Industry letters were recelved, mostly
unfavorable. It was declded to revise.

March 19, 1968: Revised Section 4 imple-
mentation published, Also, ‘new division

ognition of the “recent tendency to ote
dentifrices on the basls of thelr abllity to
whiten or brighten teeth. .. .

“Such claims,” the Counecil will say, “ap-
pear to relate almost exclu.elvely to ths m-

Dismis-
=l

Callection
agencies

Aluminum
siding

4
]
5
4
3
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APPENDIX 12
APPLICATIONS FOR COMPLAINT FOR THE MONTH OF MAY
1967—TYPE AND SOURCE OF APPLICANT

March  April

May

LLetters of complaint forwarded to

Another Federal agency.
State agency
Consumer groups.

BHsss

Tolul. oo oo 382 263
Sent direct to Commission 1972 V671

Total letters ...

Type of -pnlk-ln!

General public

Com|

Consumer g

tate agency. =
Lommission el
o e o
Members of Congress. ...

g8 (8188

Ro®

Total
me of com nlaull
L

o o

288 | v

8

corporation . . . of
agents, 2

‘The poulbmty that the “whitener” tooth-
pastes pose “some degree of danger” was
railsed last summer with publication of a

1186 of March letters, 118 of April letters, and 53 of May
were originally received in a fleld office,

APPLICATIONS FOR CDMPLAINT [FOR THE MONTHS OF JULY
AND AUGUST 1967—TYPE AND SOURGE OF APPLICANT

study partially financed by Procter & Gambl
in which commercial dentifrices were
mechanically brushed on freshly extracted
teeth.

‘The researchers, Drs. K. Btookey
and Joseph G. Muhler of the Indiana Univer-
sity School of Dentlstry, rated the follow-

within Decep. Prac. i to  handl
FP&LA work.

Extension beyond 30 day minimum denled;
these proposals adopted.

An effective date of January 1, 1969 for
new label arders.

An effective date of July 1, 1969 for all
commodities in commerce.

Both times that orders and complaints
were pended or withd the reason
cited was that the field was too large to pro-
gress on a case by case basis, and industry
guldance must be undertaken, One of the
major conslderations agalnst case by case
litigation was the impracticality of calling
the same expert witnesses over and over
again, Also it was deemed that since the
industry 1s highly competitive and the
trends of it would shift as a whole (e.g., time

ing brands excessively abrasive:
Iodent No. 2, Ipana, Macleans, Plus White,
Fact and Ammi-dent Fluoride.

The products were purchased In the year
ending in January 1966, Since then, the
abrasiveness of Plus White has been re-
duced, and Ultra-Brite which has garnered
nearly 10 per cent of a $350 milllon market
was put on sale.

THOROUGH TESTS URGED

Replylng to questions from The Washing-
ton Post, the Councll sald that "one study
can never be conclusive” and urged thorough
clinical tests,

‘The Council also sald that *“no definitive
findings are avallable” as to whether the
products in question “are, in fact, harmful”
(the makers deny they are), and that dental
literature has no adverse reports on one of

July August

Letters of complaint forwarded to the
Commission JH
The White House.
Members of Con,

Stats agencies.
Consumar groups. -
Sent direct to the Commission.

Mol e

Type of applicant:
seneral public
Compatitors..
Consumer grou|
tate agencies..
Commission per:
‘aderal agencies..
Members of Cmgl
White House.

Total.......

Letters of complaii
Inquiry.......-.

Letters torwarded from field offices. ...
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APPLICATIONS FOR COMPLAINT FOR THE MONTHS OF
FEBRUARY, MARCH, AND APRIL 1968—TYPE AND SOURCE
OF APPLICANT

February ~ March April

LLetters of complaint forwarded to
m ission

EXTENSIONS OF REMARKS

were made from law school classes previous
to 1867. Of the 105, 37 were from the North,
40 from the SBouth, 21 from the Midwest, and
7 from the Far West. Chart B further

the h t in Chart A
by showing that more than half of those
offers made to Northerners were by fleld
offices, mostly In the North. In contrast,
two-thirds of the offers made to Southerners
were from the central office in Washington,
D.C., where the thern D are

January 22, 1969

lowest P rate of 9%, the fact

that its applicants’ high LSAT scores demon-

strate more legal talent than the other

schools,
Georgetown, because of its proxl.mlty to the

central b and the

in the FTC hierarchy, has Imd. mmmn‘

better with an acceptance rate of 27%. The

University of Texas has also done un

well for a good law school; but here political

firmly in control. Chart C shows for a select
state the percentage of applications jrom
that state which were given offers. A high
rate of T licants is

th
40;‘;1:3- Washingto
tucky (82%), 1s explalned by the fact that

not remarkable considering Joe Evin's

g 3|8 nuesse

Type of applicant:
’”MEII public..
Competitors..

1
o=

i mrSn

g wwu\-oa"—“ég g8 BeHEY

E

APPLICATIONS FOR COMPLAINT FOR THE MONTHS OF
JULY AND AUGUST 1968—TYPE AND SOURCE OF
APPLICANT

July August

Letters of :._omil.uul forwarded to the
Commission r{
The White
Members of Cc
Federal agencies.
State agencies.
Consumer grou;
Sent direct to

Tl

at the FIC, and the fact that
Chairman Dixon and Executive Du'ecmr
Wheelock (who are both from T

chlefs, the General Ouu.nul the
to and a of
division chiefs and assistant bureau chiefs
went there. The success of Eentucky (82%)

are the final authorities on offers gmuﬂ
According to sources in the FTC close to the
selection process these two men have misused
thelr powers by hiring attorneys who have
not gone through the normal application
process of submitting law school grades and
other pertinent data.

Chart D d that no signif t
difference In legal and law school standing
exists between northern and southern appli-
cants. For the class of ‘68, the honors num-
ber Indicates that both the southern and
northern on the were in
the second 25% of thelr class, While offers
were glven to men from both sectlons who
on the average ran in the top 25% of the
class. Consldering that more than twice as
many Northeners as Southerners applied to
the FIC and, making the safe assumption
that the distribution from the mean honor
code number to the extremes of the scale
was the same for both groups, one would ex-
pect twice as many well qualified Northern-
ers applytng to the Commission and, conse-

Type of applicant:
Jeneral publl

————
Latters forwarded from field offices.... .. B

PERCENTAGE OF CONSUMER, COMPETITOR, AND OTHER
APPLICANTS

July........
August

From the aggregate law school class of '68,
454 students applied to the FT'C and 105 were
given offers of appointment. In the '67 class,
3564 applied and 113 offers were tendered.
hart A gives by class for each of four
reglons—North, South, Midwest, and Far
West “—three pleces of data. The first
column gives the percentage of total appli-
cants applying from that reglion. The second
glves the percentage of total applicants of-
fered appointments and the third the per-
centage of reglonal applicants offered ap-
pointments. The third column is the most
important for it indicates that almost half
of the applicants from the SBouth are offered
ts as to the less than

one quarter of the Northern applicants.

This discrimination is repeated on the
level of appointments of older attorneys. In
1967 and 1968, despite criticism from the 1965
Clvil Bervice Report for belng too top heavy,
the FTC hired 37 attorneys at the GS-12
rank or better ® and another 68 at the GS-90
and 11 levels. All of these 105 appolntments

Footnotes at end of speech.

y, an offer rate approximately equal
to the p of total appll ts applying
from that region, le., twice as many
northerners recelving offers of appolntment.
‘These honor figures can be used for compara-
tive purposes only if the law schools from
which they apply are equal. The common de-

nominator of LSAT scores, which according
to the Educational Testing Service Is a good
predictor of performance In law school,
places the average applicant from both the
North and the Bouth together well within
the -+30 point margin of error which the
Educational Testing Service assigns to its
LSAT figures®™ This reinforces what the
honor code number demonstrated by showing
an equality of legal aptitude between appli-
cants from both reglons.

These mean LSAT scores also prove the
point that mediocrity in the FTO tends to
seek Its own image among applicants. The
fact that In three of the four cases ('68
LSAT SBouth, '67 LSAT South, '87 LSAT
North) the average LBAT score of the stu-
dents to whom appointments were offered
was lower than the entire applicant group,
while the honor number in both cases ('68

(88%) is explained both by
regional ties and their mediocre standing as
law schools.
HONORS CODE

Top 10% plus activities.

top 10%. .

top 25% plus activities,

top 26%

top B0% plus activities.

top 50%

lower 50% plus activities,

lower 50%.

standing-not indicated.

previcus graduate.

CHART A

Percent of

Percant of appli:?nl::l
il

total offered

4 Figures do not add to 109 parcent due to rounding.
CuArT B.—Classes of 1967 and 1968 combined

Percent of Applicants Offered Appoint-
ments in Fleld Offices:
North &6
South ... a3
Mldwest a6

Cuarr C.—All applicants applying in 1967
and 1968

Percent of Applicants Offered Appoint-
ments for Selected States:
New York. 22
1 31

honor number South, ‘68 honor

T 52

North) improved 11y from ag
to

‘Texas 53

the ge offered appol
demonstrates agaln that less capable stu-
dents m being accepted from inferior
ti law students offered
appolntmmtn have a higher rank In class,
but a lower basic aptitude for law because
they come from mediocre law schools,
Chart E is Indicative of this pnlnt Using

CHART D

South

1968, al

elght schools which were sel
they have elther a high appllication rate or a

1968, n!emt appoiniments_.

high rate of offers at the FTC, one
that those schools whose applicants have the
higher LSAT scores, also have the lower
honor code numbers, le. N.Y.U. (1-T),
Georgetown (2-8), and Texas (3-5). Nelther
is it colnecidental that N.Y.U.—a top quality,
northern city school with no representatives
in the FTC hierarchy—should also have the

Average

South LSAT score

1968, all applicants 557

, off appoin 571
1967, all applicants. ... 550
1967, offered appointments
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ArniL 20, 1968,
FPEDERAL Tnnt CoOMMISSION,
D.C.

w

o

57 (mi
i

534 14

2 1968
com|
honor code
number of
applicants

Size of

average of
sample

applicants

C AT

eorge nlhmu iversity...
Ll::ns & v

g 1 e e
C-I-Ter T RT3

54
525

ALpanNy, N.Y.,
September 5, 1967.
Dr. L. L. HONTINGTON
Division West L‘Mﬂchilla Corp.
Omaha, Nebr.

DEAR Docron My freezer now contains 9
dead i ‘This is aging as I am
working so hard to eliminate the cause of
their deaths. I am averaging 2 deaths a week.
The drugglst gave me a dog fungus spray to
spray around the ranch on a breezy day.
I stopped giving the one rack a dust bath be-
cause of passing the can from animal to
animal. The other rack has individual cans
and they still die.

Immunity from mother to baby does not
seem to happen elther. One mother died and
her baby died about 3 weeks later. It forms
no pattern that I can pin down. It jumps
from tier to tier; from rack to rack. The only
statement I can make with positiveness Is
that the male may be a carrier. He goes from
;agehmgebuthedounotsctmmuerw

er.

Some of the animals lose a terrific amount
of welght; some none at all. Some lose a lot
of fur and some none at all.

Bome linger for hours; some drop right off.
They all appear to eat and enjoy thelir food;
but lose welght nevertheless. All have one
thing in common towards the end; an in-
ability to swallow, They will be very limp
but consclous; some try to cuddle close to
me, All die with their mouths open and the
dead ones are usually found trylng to get
water,

‘They also have dlarrhea.

Biny s

WATERVLIET, N.Y.
April 5, 1968,
FroEraLl TrapE CoMMISSION,
30 Church St.,
New York, N.Y.

Dear Mr. Seroman: Information and pur-
chase of my chinchillas was from the tele-
cast by Division West shown on WAST, chan-
nel 13. Their representative assured me with
1 male and seven females that I could easily
earn up to $6,000 a year; their offspring pro-
ducing well, right in my cellar. Transactlons
took place April 6, 1966. After two years of
hard work on my part I have recelved $26
from my Investment, With no end of red
tape, commissions, etc. too numerous to
mention.

Never did they mention fur chewing which
laboratory testing from many parts of the
world have yet to find any reason. The only
solution was they must be destroyed. No
medicine or knowledge at Midland Labora-
tory has alded after many months of test-
ing. Fur chewing, disease and breeding
problems is a great loss to chinchilla ranches.

All information plalnly shows it is lmpos-
sible to bring in monetary returns to even
pay for feed in these circumstances.

Division West stated in the pu.rchm con=
tract of April 1966 that they would prime,
pelt and market our animals. The above
promise {5 a serlous one as without that
service the rancher does not have the fa-
cilitles or the know how for priming, espe-
clally as it requires refrigeration as no per-
soam_“hcme can be kept at a temperature of
3

DEAR Sim: I am writing this letter In
Nwﬂl to Consent Order (File No. 862 3377)
D est Clt Corp.

of T30 N. Porlhl.ng Drive, Omaha, Nebraska.

I am a very interested party in this Con-
sent Order. In Sept., 1866, I recelved my
animals from Divislon West. Not knowing
anything about the Chinchilla Industry, I
accepted what I was told by the salesman.
Everything I was told appears in this Con-
sent Order. In addition to all the false
claims that you d, all the
were supposed young virgin animals
in the 7-8 month old category. Tattoos in the
ears of two of the animals I received put
their age at 3 and 5 years old when they
were delivered.

Also, the Herd Improvement Males that
I have recelved have been of such poor qual-
ity that qualified animal judges have advised
strongly agalnst using animals of this poor
quality for Herd Improvement.

I would appreclate to hear of any further
developments against this Corp. Thank you
very much for your time in this matter.

Bincerely yours,

ArpENDIX 15
JUDGE GEER'S JOB—A PECULIAR TALE
(By Jerry Landauer)
WasHiNGTON.—The Federal Government
doesn't care to tell how Judge Casto C. Geer,
& courtly gentleman who speaks In the soft
of his native Tennessee, earns the

Pelting service of that kimt would be $3.95
each by the corp 1
were sent out stating uut they could no
longer prime the anlmals as they had no fa-
cilities with large and numercus bulldings
they claim they have. The Central Avenue
branch opened for 2 years, just long enough
to help the salesmen. All ranchers were left
high and dry without a supply depot. An-
other fact ls that the rancher has no way of
knowing the value of the pelts. We were told
the market price for pelts was 817 to 840. On
8 peilts I have recelved a return of only $26,
The price of the string was $2145.00.
Sincerely,

Iuow, N.Y.,
April 19, 1968,
Re Division West Chinchilla Corp. 7230 N.
Pershing Drive, Omaha, Nebr.
FeoEral TrADE COMMISSION,
Washington, D.C.

817, 5!1 A year it pays him. But his situation

one of Presid lect Nixon's
problemu in coping with a Democratic Con-
greas come Jan. 20.

Until late 1966 Mr. Geer was the county
judge of White County in east middle Ten-
nessee. He handled probates, dealt with juve-
nile offenders, acted as fiscal agent and pre-
sided over the county council—all for £0,100.
It was, as successor David Snodgrass remarks,
a tough, full-time job more suitable for a
younger man; Judge Geer 1s In his early 60s
and he didn't relish the rigors of running for
a second eight-year term.

Instead, the judge went locking for other
work, and his Congressman and good friend,
Joe Evins, learned of his need. Rep. Evins s
chairman of the House Appropriations sub-
committee that ncmnnmes spending plans of
all the Ind dent Pederal cl along
with other !enlur Democrats he will resume
the sub chalr hip in the 91st

Dm Sns I have read you.r d
order

pmhlblttng tho above oompany from making
in with their
sale or Chinchillas to the public generally
for use in breeding and raising Chinchillas.
I feel that a consent order of this type
which is for settlement purposes only, and
does not convict the respondents of the
violation of the law, is very unfair to the
average cltlzen llke myself who has in-
curred great loss of this mi esen-
tation.
I saw the of this
on television and relying on the ste.tements

Congress because Mr. Nixon's coattalls
weren't long enough to pull in & Republican
majority.

Among the agencles for which Rep. Evins
appropriates salarles 1s the Federal Trade
Commission headed by Paul Rand Dixon, an-
other Tennessean who not only depends on
the Evins subcommittee for money but also
enjoys the Congressman’s friendship. Not
surprisingly, Judge Geer soon wound up on
the payroll of the PTC's Atlanta office, He
began on July 9, 1967, just a few days after
the start of & new flscal year. The $16.048
starting salary was considerably better than
White Cotmt‘y could afford, and after an

concerning the quality of the ani sold
by them, the breeding rate of the animals
and the feasibility of raising them In small
quarters at my home, I invested the sum
of $2,250.00 which I paid to the above
company.

In one year the breeding rate has been
half of that repr by the
and it appears to me that I will sustain a
considerable loss.

I belleve that for the protection of citi-
zens like myself who have relled on this tele-
vision advertising, this matter should be
prosecuted and conviction obtalned.

Very truly yours,

1 civil service raise the judge
was earning $17,511.

But Atlanta is uncomfortably far from
Judge Geer's native Sparta (pop. 4,610). So,
responding to an Evins request for a survey
to determine whether the FTC needed a new
branch office, Chairman Dixon weighed In
with a helpful decision last spring: The
agency ought to have a branch office in Oak
Ridge (though in cities as big as Philadelphia
and Detroit the agency is represented only by
investigators for the Bureau of Textiles and
Furs) . Acting swiftly, the Government leased
380 square feet on North Purdue Avenue for
an annual rent of 81,320 and on April 16
Judge Geer moved in as a “trial attorney.”
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Despite Chal Dixon's nation
of need, there's little chance that work will
overwhelm Judge Geer's tiny outpost. Por
one thing, the agency neglected to announce
that it was opening the Oak Ridge branch, so
aggrieved consumers presumably will con-
tinue directing complaints to the Atlanta
regional office or to headquarters in Wash-
ington. Indeed, certain Dixon colleagues on
the fi ber Trade C: are still
unaware of the Oak Ridge branch, and the
agency’s information specialists didn't know
until word trickled up from the supply room.

Nor is it lkely that Trial Lawyer Geer
will argue many cases in court. Federal
Judges for the eastern district of Tennessee
hold court in Knoxville, Chattancoga,
Greeneville and Winchester—but not in Oak
Ridge.

Nonetheless, the judge does enjoy a dis-
tinctlon of sorts. He's the only PTC attorney
working outside Washington who doesn't
come under the agency’s Bureau of Fleld
Operations. Or, looking at it another way,
he's the only field operative anywhere in the
nation for the agency's Bureau of Deceptive
Practices.

Superiors find it difficult to define his
chores. Bureau Director Frank C. Hale, for
one, says he's not quite sure what keeps the
Judge busy. Could it be an unannounced in-
vestigation, or the preparation of a laint

EXTENSIONS OF REMARKS

about the agency's proper role in that area
demonstrates that for the last quarter cen-
tury and more Congress has conceived of the
FTC primarily as an enforcement agency
rather than (as some scholars and one pres-
ent Commission member have contended) as
an Information-gathering or advice-giving
agency. We will further show that Congress
has over the same period lald growing empha-
sis on protection of consumer interests in
prescribing the Commission’s duties.

The first of the above claims is best es-
tablished by a review of the history of the
agency and its organic statutes.

At the time of its creation in 1914, the
FPTC was designed primarily to deal with
antitrust problems—the Federal Trade Com-
mission Act (FTC Act) and the Clayton Act
were considered together by Congress as ex-
tensive to Sherman Antitrust Act.

And under the FTC Act, Congress intended
the FTC to perform several functions in con-
nection with antitrust problems. These In-
cluded data-gathering (with a view to fur-
ther legislation), Informing businessmen (it
was thought that the antitrust laws lacked
“certalnty” and that the PTC could remedy

b

this ) g on
the legality of proposed business activities),
88 well as enfor t. Regarding i {

mg“?!‘tﬁ the Act provided specifically that—

against some =bilking h ?

n Is hereby empwered

“Not that I know of," says Mr. Hale, "but
I understand there’'s a good deal of work
down there."

Mr. Hale's assessment of the workload may
be correct, for it does seem that Judge Geer
Is constantly on the go; 17 phone calls to
Oak Ridge over three days falled to rouse
@& response either from the judge or from his
office mate, Ernest A. Ball, an Investigator
Tor the Bureau of Textiles and Furs who went
on the FTC payroll three weeks after the
branch office opened. (Just as director Hale
sounds unsure of Judge Geer's dutles, so
director Henry D. Stringer of the Bureau of
Textiles and Furs seems uncertain about in-
vestigator Ball's; “I wouldn't know about
that,” Mr. Stringer says.)

Still, the episode permits certain conclu-
slons:

Rep. Evins' success as an employment agent
n';ny arouse the envy but not the Anger even
o
“Remember,"”

L&
BAYS one.
didn't have a space center before Albert

insider, “Houston
Thomas' day.” Mr. Thomas, predecessor of
Mr. Evins as chalrman of the House Appro-
priations subcommittee, steered the 8§200
million manned spacecraft center to home-
town Houston; by comparison, the Oak Ridge
office seems trivial.
The led T gang d
the FTC boday no less than in the heyday of
T at K McEellar,
chalrman of t.hc Senate Appropriations sub-
committee who constantly pestered President
Franklin Roosevelt for jobs, FDR obligingly
let the Senawr install Irlend.a at the FTC,
the would be
mtn!.mnl After Estes Eefauver succeeded Mr,
McEellar in the Senate, Tennessee's hold
hardened; the big favor Tennessean Kefauver
wrangled from Preeddent Kennedy was Ten-
Dixon's as FTC chalr-

man.

Judge Geer's job and dozens like it In
other agencles will Iikely temaln secure in
the coming 5O
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passage of the Wheeler-Lea Act. This back-

g'mu.nd Llonn suggests that Congress wn
ily in

new mforcemen.t agency—the FTC—Iinto t.hu

consumer-protection sphere,

Buch a conclusion is reinforced both by
the speclfic provisions added to the FTC Act
by the Wheeler-Lea Amendments and by
the legizlative history of those amendments,

Thus, besides specifying that *“deceptive
ncts and practices” were now outlawed, the
Amendments gave the FTC several new en-
forcement powers over certain kinds of de-
ceptions ® Likewise, the range of comments
made by members of Congress on the bill

and pred
sors) make it clm that in this area at least,
they Intend to place emphasis on enforce-
ment rather than aid to businessmen, ete,

Congress' conception of the FTC as an en-
forcement agency has continued down to the
pment day, and is expr!saed in a mlesl::(

on -
tended to be ﬂnrarem by t.ha Flammable
Fabrics Act of 1853 provide that the manu-
facture for sale, sale, importation or trans-
portation in commerce of articles of wearing
apparel and fabrics which are “so highly
flammable as to be dangerous when worn by
individuals” is an “unfair and deceptive act
or practice” under the FTC Act. (Flammable
?br]u Act, §3.) Then, Sectlon 5 of the

using  unfair

ble Fabrics Act states that it “shall
be enforced by the (Federal Trade) Com-

in " Act,
§5(n)(6).

under rules, regulations and pro-
Trade

It went on to prescribe a form of pr
for establishing violations, halting them
through the issuance of “cease and desist
orders” (Act §5(b).), and enforcing such
orders by civil penalties. (Act, § 5(b).)

‘The structure of the original FTC Act sug-
gests that even at the outset; Congress in-
tended the FTC's major responsibility to be
that of enforcement, for that power is the
first to be mentioned In the Act in Section 5.
fﬂu:tlcm 1 throu.gh 4 of the Act deal with

nd the C
slon, deﬂmtlum. etc} Other ngancy powers
and fu in later

sections,
On the bemls nt the Act's 1 his-

cedures provided for in the Federal
G i Act,” and fers on
the FTC the same "ju.r!.;dicﬂun. powers and
duties” to enforce this act as it has to en-
:ﬂﬂ:g the FTC Act. (Flammable Fabrics Act,

B(b).)

The lnmapnble concmalon to be drawn
from an of legislatl
the FTC passed in the last 30 years is that
Congress has brought its enforcement role to
the fore, thus necessarily diminishing its
other responsibilities in the context of lim-
ited resources.

The very contents of the recent statutes
suggests that the Commission's main concern
in enforcing them should be the protection

tory, h have ar-
gued that Congress' original intent was to
minimize the FTC's enforcement duties in
favor of its legislative-investigative and busi-
ness-advising roles. Some have jumped from
that position to an assumption that the
Agency's porary enf responsi-
bilitles should lkewise be subordinated to
the other functions. S8uch a view is erroneous
as applied to the area of “dirsct consumer-
protection,” for it ignores the history of im-
portant later amendments to the FTC Act
and more recent legislation invelving this

of

The Commission should also focus on con=
sumer in the of the
deceptive practice language of the FTC
as amended by the Wheeler-Lea Act, for Con-
gress passed the latter law to protect con-
sumers, As stated by Benator Burton E.
‘Wheeler, co-author of the Wheeler-Lea
amendments:

“Broadly speaking, this legislation is de-
signed to give the Federal Trade Commission
jurisdictlon over unfair methods of come
petition tor the p

area. As used in this report, “direct =
protection” refers to the responsibility and
authority to prevent consumer deception
conferred on the FTC by certain key amend-
ments to the Act made in 1938 and expanded
by later specialized statutes.

The E d and legislative history of
the relevant provisions of Wheeler-Lea Act
(the 1938 amendments to the FTC Act) dem-
onstrate clearly that Congress intended by

of
(Emph lied.) Quomdmmumony
of Mr. Leslie V. Dix, Director for Legislaflve
Affairs of the President’s Committee on Con-
sumer Interests, before Federal Trade Com-
mission, November 12, 1968, p. 1.
FOOTNOTES

*See Appendix 16 for legal and historical
arguments in favor of the propositions that
the FTC has important consumer protection

it both to involve the FTC in direct
protection and to glve the agency an im-
portant enforcement role in that area. In
earller years, the agency had occaslonally
taken halting steps towards involvement in

long as the jobholders enjoy the b 1

direct by

pr atic ittee chair-
men. In sny me. the Oak Ridge outpost
seems unlikely to be closed soon, for the
Government has farsightedly taken two one-
year options to renew the lease.

ArPPENDIX 16
The project’s criticlem of the quality of
the PTC's performance In the consumer pro-
tection area 1s based on certaln assumptlons

docept.lon of consumers a8 one spe-
cles of the “unfalr methods of competition™
proscribed in Section 6 of the FTC Act. In
the Raladam case, however, the Bupreme
Court had held that evidence of consumer de-
ception alone was insufficlent to show a vio-
lation of the Act. Congressional dissatisfac-
tlon with this holding coupled with outrage
over and concern with the widespread and
dangerous forms of consumer deception prac-
ticed during the Great Depression led to the

litles and that Congress intended
it to be & vigorous enforcement agency.

i These are the Wool Products Labeling Act,
the Fur Products Labeling Act and the Tex-
tile Fiber Products Identification Act.

* The FTC also enforces the Truth in Pack-
aging Act, the Insurance Act, etc. The former
1= not yet fully in effect; the latter, unimpor-
tant. Therefore, these statutes will not be
considered here.

iIn food and drug cases and under the
textile and fur statutes, the Commission has
the additional powers, in theory, to seek pre-
liminary Injunctions and even criminal
penaltles.

4 Concentration Is Increasing the most
rapidly In the consumer goods Industry.
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#This group, with no butchers among us
in any form, had no trouble differentiating.
#It is worth noting that at 6’1’ and 165
1bs. this author can easily pull 1'’ and more
of flesh from his tricep (underside of upper

arm
r S}ee the 1967 Senar.e Hearings of the Inde-
t Offices ttee, p. 464 for a
discussion of this practice.

A consumer will not be motivated to
complain about petty frauds (even if on a
massive scale) since the FTC has no refund
power, and no private civil suit can be based
on an FTC order.

* According to Advertising Alert No. 2, Feb.
12, 1962, the FTC monitored 50,000 scripts
from TV and radio pre-submissions. Investi-
gatlon has revealed this claim to be doubtful
at best, but even If true, such monitoring
would do little toward the detection of visual
deceptions, nor do experts pre-screen copy.

» Monitoring brings in only 10% of the in-
vestigatory targets of the FIC according to
the 1087 Senate Hearings before the Inde-
P Offices Sub P

2 The FTC does have plenary

. 464,
Jurisdiction

within Washington, D.C. itself, but this does
not extend to suburban Virginia or Mary-
land. Further, those cases in the District gen-
erally involve interstate commerce and are
thus in the Commission’s jurisdiction on that
basis

3 The 250 staff members at the central
office are asked to monitor deceptive prac-
tices themselves as they watch TV at home,
etc.

© These Inspections are part of the pro-

of enforcement of specialized textile
statutes. With one exception, they prohibit
such trivial deceptions as the mislabeling of
‘wool or furs.

1 “Commissioner MacIntyne: I wish you
could tell us In a letter just what you think
we ought to tell Congress in a situation like
that about these consumer protection laws
such as the Wool Products Labelling Act, the
Textile Fiber Identification Act, the Fur La-
belling Act, the Flammable Fabrics Act.

“Mr. ScauLz: I didn't mention that one. I
think that Is an important one.

“Commissioner MacIntYRE: How do you
distinguish it?

“Mr. ScHuLz: Because that deals with
physical health.

“Commissioner MacInTyrE: But

EXTENSIONS OF REMARKS

court power to: “make and enter a decree
afirming, modifying or setting aside the order
of the Commission, and enforcing the same
to the extent that such order is afirmed, and
to Issue such writing as are ancillary to its
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formation under Sec. 4.11 of the Commis-
sion’s Rules. For more on the fate of this
request see discussion below.

= Except that, In the case of assurances,
8 release appears every few months which

jurisdictl Or are y in its
to prevent injury to the public or to com-
petitors pendente lite.” Thus, the Commis-
slon has the power to petition for an amell-
orative order to take effect immediately
pending further long drawn appeals, To our
knowledge it has made no use of this power
in recent years.

= For other maneuvering, see FIC News
Summarles of 7-7-67 and 11-30-67 as well as
appendix 9.

= The report, in complete form, was pre-
released by Mr. Ralph Nader in an actlon
unrelated to the activities of this investiga-
tive group.

= See Appendix 8 for illustrative advertis-
ing copy placed in the September 2, 1968
issue of Newsweek and many other national
news and business magazines over a two-year

=The source ls a memorandum written
chw 11, 1967 to the Commissioners. The
of the C ‘s view can
he found in Advisory Opinion, Digest No. 45,
May 18, 1966, in File No, 663 T049.
“From & letter which was bt

very briefly all assurances ac-
cepted in the previous few months, These
summaries typlcally tell only how many as-
surances have been recelved—usually 80—
Bl:!—r.he.n glve about three very brief ex-

of Ived, without identi-
l’y'].ng any mspond.em..

#In one earlier case, the tire hearings of
Jan. 1965, a single additional copy was made
available by the agency because of extreme
public pressure at 1“s Chicago field office.
Chairman Dixon refused to print the hear-
ing record, sa that the FTC's contract
with Ward & Paul precluded it. This illus-
trates the Ch s talent in con-

1 d into at his direc-
tion, into force i

= See discussion of these above,

= Professor Davis is a foremost authority
on administrative law, the author of a four-
volume treatise on the subject.

% But making avallable a larger sample of
digests and some statistics.

= Questions modeled, by the way, on
Ident.lcn]hqmtionn asked in 1964 of the Com-

by the Bureau's other evidence and pub-
lished in the “Preliminary Economic Report
on the Use of Games of Chance,” by the Di-
vision of Economlic Evidence of the Bureau
of Economlics, March 1068, p. 20,

= For purposes of this comparison, it is
interesting to note that one of the FIC's
traditional concerns in the area of deceptive
practices has been retall lotierfes. Cf, later
discussion of its present endless, actionless
study of grocery store and gas statlon prize
games.

*The 1961, 1962 and 1963 Reports do in-
clude a related but greatly inferior proposal
to enact & law giving the Commission power
to issue temporary cease and desist orders

ding the deter of agency pro-
ceed.l.ngs Even this proposal Is lacking in lhe
next three years' Reports. On the Chairman's
wavering support of the 1962 proposal, con-
sider the following statement about it made
by him In the 1963 Senate Appropriations
Hearings at p. 972. (In answer to a question
about delay and consequent harm to busi-

information you don’t care about?

“Mr. Scauvrz: No, I care about it, but I
think it is more important in some areas
than in others.

“Commissioner MacInTyYRe: I thought
maybe there was some reason for distinguish-
ing it.”

FTC Consumer Hearings, Nov. 12, 1068,
Afternoon Session, transcript pages 137-138.

1 See appendix 11 for breakdown and pat-
tern over time.

# “An officlal of a large lending institution
has estimated that there are over 50,000
firms engaged in the sale and installation of
residential siding and storm windows.” Let-
ter from Chalrman Dixon to Senator Warren
Magnuson, Nov. 28, 1867. “The Consumer
Council's Report lists home improvement
fraud as one of the biggest areas of con-
sumer today.” C Mary
Jones, Non-Agenda Matter Re: Home Im-
provement Cases, Feb. B, 1967.

1 “The home Improvement situation is one
of these in which the ultimate enjoining of
fraudulent practices is not an adequate de-
terrent to the unethical operator.” Letter
from Chairman Dixon to Senator Magnuson,
Nov. 28, 1967,

#To the extent that the statement in-
tends rather to make the different point that
fraud laws do not cover all harmful antl-
consumer practices, it is of course correct.
The answer, however, 1s not to oppose crimi-
nal penalties, but to advocate expanded cat-
egories of consumer erime.

® 8actlon 6(c) of the FTC Act gives the

ness tors .

“You recall t.he Praidem endorsed this
plece of legislation, not once but twice . . ,
It is controversial, sir. I think any time any
agency or any arm of the Government s
cloaked with any kind of temporary Injunec-
tion powers, It should only be used in the
most extraordinary clreumstances and with
assurance that due process and safeguards
are in the law."

¥ 8ix proposals are claimed in 1968, but
two Involve statements to the effect that
‘the FTC has “no specific proposals” on & par-
ticular tople.

= The numbers In parentheses designate
proposals involving consumer interests, not
including textile and fur matters, with the
exception of Flammable Fabrics.

= Information which may—but need not—
be withheld under the act must fall within
one of nine specific exemptions are paral-
leled in the section of the FTC's Rules cover-
ing confidential information. Ses di

Allott about the Bureau
of Restraint of Trade; Senator Allott's ques-
tions were answered, suggesting both that
the Commission’s response to our request
overstates things a bit and that the FTC does
not treat citizens and scholars the same way
it treats members of the Senate Committee
on Commerce.

% Bee the section above on priorities dis-
cussing the attorney role of Peyton Ford, esq.
as an example.

“0Of 109 : trade fat or
advertisers=63; antitrust sections of bar
assoclations (pro bus.) =21; universities=8;
consumer groups=32; miscellanecus (BEB's,
etc.) =16.

“This letter, or portions thereof, is repro-
duced in a recent issue of the NARD Journal,
in a column entitled “Facts, News, Views."”

@ Interviews with Acting Bureau Chief,
Bureau of Industry Guidance, August, 1968,

tering

This Bureau is responsible for administ
the varlous “voluntary” enforcement tools.
“Divislon chlefs were removed under the
cover of a general recrganization of the Com-
| A similar reor 1 took place
in 1952 when the Republican came in, but
was initiated and planned from outside the
agency. Chalrman Dixon, however, was the
chief architect of the 1961 recrganization.

LT e Davis nguished him-
self by his annual gift to Congress of appro-
priated funds which had not been utilized.
This parsimonious spirit and deslm to please
Congress with ism
which continues to manifest itself in Chalr-
man Dixon's testimony to Congress for an-
ual appropriations, see p. 66.

# This practice was not an exclusive feature
of the D.C. riots. According to Sen. Magnuson,
“A number of witnesses called before the
Governor's Committee investigating the
Whatts riots did testify that . . . the prime
targets of violence . . . were the establish-
ments of merchants who engaged in sharp
selling practices.”” And again, “"During the
catnstropmc Detroit riots in June 1867,

below.

* Technlcally, the FOI Act Is an amend-
ment to Section 30 of the Administrative
Procedure Act, which formerly read, in per-
tinent part (e) ... matters of official record
shall . . . be made avallable to persons prop-
erly and directly concerned except Informa-
tion held confidentlal for good cause shown.
(Emphasis supplied)

A grand total of 260 Advisory Opinions
were issued between Aug. 1984 and June 25,
1968—or about 85 per year.

= This constituted the Commission's re-
ply to the project’s formal request for in-

tically burned stores
known r.o engage in sharp selling and credit
practices."” The Dark Side of the Market
Place, p. 657.

« The fifth floor houses the entire Office of
the General Counsel, Chalrman Dixon's of-
fice, Commissioner MacIntyre's office, and
the office of the Executive Director.

# GS-10 rank is not applicable to attor-

'?mch to his credit, the Director of Per-
sonnel s agaln attempting to minimize the
effect of the Bureau Chlefs by using mid-
level attorneys Instead of Bureau Chiefs for
8 number of the interviews. The Bureau
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Chiefs, of course, still have a veto over the
offers made for thelr bureaus, but mw it

EXTENSIONS OF REMARKS
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of students and recent law school gr
wished to study the activities of t.he Com-~
the idea. After some

is more difficult for them to raise ob)
to particular applicants on the basts of an
Interview. Already, however, a number of the
higher-ups at the FTC have objected to this
innovation and it will probably go the way
of the rating sheet.

® The “eastern conspiracy” of bankers and
lawyers has played a prominent role in popu-
list demonology. It is unfortunate that the
present lethargy of the Commission has
drained from {ts members the intense hatred
of monopoly which is one of the good char-

x of +h

5 According to mmm sherwuod the Di-
rector of Personnel, one of the most impor-
tant factors in the number of applications to
the FTC is the state of the economy. More
attorneys apply to the FTC In hard times
than in boom times, apparently because of
the economic security offered by a govern-
mem]oh

r.tl.wm:on I informed Mr. Nader that I had
no objection to members of the stafl belng
contacted and Interviewed so long as it was
done on a reasonable basis and that I had no
objection to furnishing the group Informa-
tion in our files that was in the public do-
main. I hoped, and based on what I was told
I had every reason to belleve, that the result
would be a serlous, lm.elll.gent. nnd l.mpertlal
survey Iting
4 for

the

in the

bet: the 1 p

the Nader group and that of myself is that
I belleve that the American businessman is
basieally honest md they belleve he 1is
basically dish Ing to
defraud the American consumer. The mup
contends that American business,

larly the m-gm- corporat! seuing

or Iindirectly to oonxumm and ex-
ged in what are,
or should be, t:ﬂm!.nnl activities and that
the officers of these corporations should be

resulted in & hyatarla:
tribe and a scurrilous, untruthful attack on
the career personnel of the Commission and
an arrogant demand for my reslgnation.
This report emanates from a group wlt.n a

t d to terms In federal penitentiaries.
On page 68 of the critique, for example, it is
stated: “It Is particularly important to ap-
ply criminal sanctions to dishonest cor-
porate behavior, for 1t is far more damaging

self-granted lcense to criticize a r
government agency by the use of a type of
invective and “smear technigue” that news-
papermen inform me is unusual even for

by FTC Budget Control Re\:ordu June 80.

This Nader group chose the Federal Trade
C ts target rnr its 1968 summer

1868, which show all
in the Division of Food nnd. Drug Advu-
15.

it “smm As stated In the
in The Wall Street Journal of July

tising (15) to be
= Disclosed In this rnport fur the first time
publically. See pp. 43, 48, 111, 116, 116, 110

10, 1968, on page 14, If this group 1s

in America than all the depre=
datlons of street crime.” In other words,
are d in much

morn reprehensible conduct than raplst, rob-
bers, muggers, ete. In light of this extreme
anti-business blas of these young zealots, It
is not surprising nmt the equitable and
of the Com-

misalon wm:lll‘.l be sﬂ enthusiu:lca]ly and

ful in undermining the Federal Trade Com-
ission this year, then other groups of stu-

for Civil Service O i 1g-
nored by Chairman Dixon and h]s staff,
®States Included In each gory are
Nm-th Connecticut, Delaware, Maine, Mas-
ts, New Hi New Jersey, New
York, Pennsylvania, Rhode Island, Vermont,
‘West Virginia, Maryland; South: Alabama,
Arkansas, Florida, Georgla, Eentucky, Lou-
isiana, Mississippl, North Carolina, Okla-
homa, South Carolina, Tennessee, Texas, Vir-
ginia, Washington, D.C.; Midwest: Illinois,
Indiana, Iowa, Kansas, Michigan, Minnesota,
Missourl, Nebraska, North Dakota, Ohio,
South Dakota, Wisconsin; Far West: Alaska,
Arizona, California, Colorado, Hawall, Idaho,
Montana, Nevada, New Mexico, Oregon, Utah,
‘Washington, Wyoming. This breakdown of
states Into reglons was picked arbitrarily
from & Newsweek reglonallzation of states for
the purposes of indicatl
votes before the Natlonal Convention last
BAT.
: 5 19 G8-12's, 8 G8-13's, 5§ G5-14's, and 4
G5-156's. This Inordinate degree of hiring In
senior grades proves that the FTC s not top
heavy for the purpose of untl.srying the de-
mands of
= Telephone interview w‘lth LSAT Pro-
gram Director, Oct. 15, 1968.
 Thus, the Commission was authorized to
seek both criminal penalties and tem
injunctions to prevent deceptive advertising
of foods, drugs, and cosmetics. FTC Act, Sec-
tions 12, 14, and 15,

STATEMENT OF CHAmMMAN PAuL Ranp Dmxown

The of the public of
the Unlted. Btates from fraud and deception
iz vital to free enterprise and the public In-
terest. I belleve strongly in that principle.
Most of my adult and professional life, both
at the Federal Trade Commission and as &
member of the staff of the United States
Benate, has been devoted to the study and
elimination of trade and consumer abuses.

When I was made Chairman of the Federal
Trade Commission In 1961, I fmmd the stafl
of the C to of
mately the same number of personnel that
comprised the staff in 1938, the year that I
Jjolned the Federal Trade Commission as a
$2,000 P-1 attorney, Today the Commission
has a staff of less than 1,200 members, in-
cluding professional and clerical personnel.
Our mandate from Congress Is the widest
and most inclusive of all of the independent
regulatory bodles. We need the best advice
and techniques avallable to carry out this
broad mandate from Congress,

On June 17, 1968, Ralph Nader called on
me at my office and informed me that o group

dents may make similar ralds on other agen-
cles In the future. Mr. Nader Is so q in

unj
Shcrr.ly nﬁ.er I became Chsl.rman u{ the

Federal Trade Cc the C:

turned from its general policy of emphasiz-

this article as follows:

The er has recruited five other stu-
dents from leading universities, including
Willlam Howard Taft :v great gm.nd.son of
the
gate what Mr. Nader tnruu the ta!.lure of the
Federal Trade Commission to move boldly
enough against deceptive business practices,
“If this works, man, next summer, more stu-
dents, more agencles . . ." Mr. Nader vows.

The feel of destructive power gained from
viclous attacks is self-stimulating.

On the afternoon of January 2, 1969, I
began to recelve phone calls from the press
and other media requesting my comments on
the “Nader report,” which obviously had been
distributed to them. By letter of the same
date, I was requested by the Public Broadcast
Laboratory to appear on a half-hour program
the night of Bunday, January 5, to reply to
the statements In the report. I informed all
requesting parties that I had not received a
copy of the report and was unable to com-
ment on it until I had been afforded the
opportunity of at least reading it. Later that
afterncon, I was called by Mr. John Schuls,
who stated that a copy of the report had
been mailed to me that day and that I should
recelve it soon.

I made it a point to watch the half-hour
program by the Public Broadcast Laboratory,
which app d on TV WETA at
9:30 p.m. on Sunday night, January 5. At one
point the producer saw fit to dub In a pre-
viously taped interview with me, which made
it appear that I was a part of the program
deallng with the report Itself. This was not
true. At the time of this program I had not
as yet even seen the report. When I reached
my office on January 8, the promised report
had not arrived and as of today, January T,
it still has not arrived. The copy on the basls
of which I am now commenting was bor-
rowed for me by the Commission’s Informa-
tion Officer from a member of the news
media,

As I see It, ordinary courtesy would re-
quire the authors of such a document as
this to provide me and the other members
of the Commission with a copy of it before
releasing it to the press. Since this was not
done, I can only conclude that the prepara-
tion of this report was not the result of a
serlous, unbiased study of a group seeking to
ald this agency In the performance of Iits
public responsibilities, but was, on the other
hand, a deliberate effort to undermine it.

Let's turn to the report itself. Laying aside

i se-by adjudication to one seeking
‘broader eompl!.lmeo with the law through
new procedures. Experlence had taught me
that the case-by-case approach standing
alone was not appropriate in the 1960's. The
problems of regulatory lag and trial by con-
venience had been noted by the Landis Re-
port and referred to by President Kennedy
in hi=s State of the Unlon message shortly
after he assumed office.

The C Isslon's new P
plated the broad use of guldelines, state-
ments, trade regulation rules and advisory
opinions. Also, where warranted, the Com-
mission began to accept assurances of vol-
untary compliance under the many statutes
which it administers, The Commission
turned to these new procedures with a be-
lief that by their use justice could be ad-

more y by gover
This technique has pmm successful. With
its Umited the real-
ized that it had to reserve ux litigation pro=-
cedures for use against that: small percentage
of b in the b ¥
that refused to follow advice.

Running throughout the Nader group
report is the repeated reference to the fail-
ure of this program and that the Commis-
sion is In error in believing that any worth=
while compliance with its laws can result
from any procedure other than formal ad-
judicative trials. In other words, the promise
of a businessman cannot be trusted. In a
people’s government no law is any better
than the will of the people to ablde by it. I
have great faith in the honest businessman
of America. I do not think he loves his coun-
try any less than do these young zealots.

On pages 58 and 59 of the report, refer-
ence is made to the fact that Ralph Nader
acquired a copy of & report dealing with
automobile warranties and made it public. It
is charged that the report was deliberately
suppressed. On page 59, the following ap-
pears:

The real reason for the proposed plan for

lay in the te of the report,
whtch was highly critical of GM, Ford and
Chrysler. Whether release would have even-
tually occurred is academic now, but there is
little doubt based upon our interviews that
Chairman Dixon was determined to suppress
the report at least until after the election to
avold allenating Henry Ford II and other
business Interests who were contributing
heavily to Hubert Humphrey's campalgn.

This 1= a false charge and a blatant le.
Such unfounded charges as this would ap-
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pear to me to be beneath the dignity of
Ralph Nader. I think it is high time that the
press confront Mr. Nader with this state-
ment and inguire expressly if he agrees with
it. If he does, I think somebody in America
had better start worrying about Mr. Nader.

EXTENSIONS OF REMARKS

recruitment and equal opportunity. This false
picture will do untold damage to the Com-
mission’s continuing effort in this regard.
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hearted that it could be called a showcase
for publicity purposes” is both vain and
unrealistic. This very sl!ort at one point re-

What & shame to be faced with this
at this time in the life of America.

quired ne-third of the ap-
pmprl.at.lom available W the total Deceptive

The Nn.der group report un-
false

The Nader group d that
because many of the key staff members of
the Commission were born in small

with respect to
pol.h.lml influences at the Federal Trade
For 1

nities they cannot understand or appreclate
the consumer problems of urban America
and, therefore, should be replaced. This novel
qualification test for those public officials
having P ity for id the
problems of urban America would have dis-
qualified most of the Presidents of the United
States, the vast majority of the Members of
Congress and at least some of the Justices of
the Supreme Court. The suggestion springs
both from ignorance and arrogance. In addi-
tion, the students overlooked the fact that
practically all of these key members of our
staff, a5 well as the Chairman, have been
living in urban metropolitan Washington,
D.C., since before the students were born.
Nothing galls me more than that sectlon
of the Nader group report which me

the report says
that of the nearly 500 attorneys on the staff
of the comm.tsaim that only about 40 are

Since office on March
21, 1961, I have borne the responsibility of
hiring new attorneys on the Commission's
staff. The great majority of the attorneys
that have been hired over the period 1961

In mnkl.ng this atuﬁy. the Commission was
fully aware that it had many responsibilities
for actions In the District of Columbia. It
was belleved then, and it still iz my belief,
that the lessons learned from this study are
applicable to the various states of the nation
which have the responsibility for unfair and
deceptive acts in “intrastate” com-
merce. Eten the 'Na.d!r group recognized the
maed for in the jur of the

to date have been gr
1aw echools. Under no condition and at mo
time was anyone connected with this pro-
gram authorized to inguire into the party
afiiliation of an applicant. How the Nader
group arrives at this mystical figure of 40
Republicans, I do not know. There is noth-

If the O is to create
oﬂleos in Detrolt and Phl.l.i.d.elphla and other
cltles to dual r lity with the
States.

The Commission’s economic study of In-
stallment Credit and Retail Sales Practices of
bmﬂcs of columb!a Retailers, published in

ing in the Federal Trade O
to reveal it. It appears to me that this is
nnnther charge grossly unfounded.

of hiring only high Il law student.
from “mediocre” law schools. For a number
of years I have sent to the Deans of all the
major law schools and most, if not all, ac-
law h the United
States, letters requesting them to encourage
thelr graduating seniors to apply for em-
ployment at the Federal Trade Ci

the report reference ls made
to & report of the Clvil Service Commission
dated June 1965. This report was made by the
Civil Service Commission as a part of its
regular prog of insp g P 1
management in Federal agencles and s con-
sidered a part of the Internal housekeep-
ing process in the Pederal government. Re-
in

I am proud to say that my efforts in solicit-
ing the many Deam have pmved quite suec-
cessful. The Federal Trade n has
always had many more appl!mnls than posi-
tlons avallable. With rare exception, offers cf
employment have been made to applicants
who graduated in the upper 509 of thelr
class or had other outstanding attributes
that made thm attractive to the Federal
Trade Cs I have y be-
leved any federal establishment is a better
agency when its staff membership comes
from various sections of the country. The
Nader group infers su'onsly that the hiring

to this report, the Nader

group charges that the recommendations in

the report have been ignored. However, this

is absolutely not true, Contrary to the talu
g action

by the Clvil Bervice Commission, I, in fact,

1968, ted the pr of retalling
in low-lncome areas. This study gave great
impetus to the mneed for the Truth-in-
Packaging legislation,

The Commission's economic studles on
Milk and Bread Prices In 1966, the Baking
Industry in 1967, and Games of Chance in
Supermarket and Gasoline Retailing in 1969,
as well as earlier reports on Organization and
Competition in Food Retailing, The Struc-
ture of Food Manufacturing, and Anticom-
petitive Practices in Gasoline Marketing,
contribute to the general fund of knowledge

by the C issl the Congress and
interested members of the public in carrying
forward and developing an effective trade
regulawry Pprogram.

adopted virtually all of the
tions.

How any group could profess or clalm to
have made an empirical study of the actlv-
itles of the Federal Trade Commission and
make no mention of at least a sl.ngle accom-
pl by the Ci d me.
I shall mentlon a few.

The O© ission's | of a Trade

practloes of the C

" law schools. Indirectly,
I read In this charge that if a graduating
student did not attend one of these schools

Regulation Rule in regard to disclosures of
health hazards of clgarette smoking stimu-
lated the enactment of the Federal Cigarette
Labeling and Advertising Act, PL. 80-02.

he 15 adjudged a class lawyer
from a mediocre school. What arrogance!

The lowest of all blows in the report is
the charge on page 114 that “The FTC has
not been averse to hiring Negroes, but ‘only
in their place,’ ie. the lowest GS 1-4 posl-
tions.” Here are the facts. Since assuming
my office as Chairman, I have made a posi-
tive effort to attract and hire qualified
Negroes for attorney positions and other pro-
fesslonal positions. In 1861, I found that
there was not one Negro lawyer on the Com-
mission staff. Starting in 1961, I was able,
as a result of an internship program at the
Commission, to persuade the top-ranking
law student at Howard University to accept
an appointment as a staff member. Since
that time, by the adoption of more aggres-
elve recr I have been
able to persuade nine other Negroes to Join
the stafl as attorneys. Flve are still so em-
ployed. (The Nader report states that the
Commission has only three Negro lawyers.)
Many other Negroes have been offered ap-

but have g 1y declined the
offers for the stated reason that they had
offers which involved working in the civil
rights area.

In short, contrary to allegations made In
the report, the Federal Trade Commission
has been engaged in a continuing positive
effort to recrult high quality personnel, in-
cluding mul:mm group candidates. To those

The Commission’s proposal to lssue guides
relating to retall instaliment selling in the
District of Columbia and in Interstate com-
merce, and testimony furnished by the Com-
misslon with respect to abuses In credit
selling, con in large to en-
actment of the Consumer Credit Protection
Act, sometimes known as the Truth-in-Lend-
ing Act, P.L. 90-321.

The Commission played a major role in

about an of the Amend-

ments to the Flammable Fabrics Act, P.L.

90-189, to glve the publie more adequate pn:»
ity of h

fabrics.
The Commission was a prime mover In pro-
posing the bill known as the Deceptive Sales
Act of 1968, 8. 3065, which passed thesSenate
in July 1968. This bill would enable the Com-
mission to obtaln a temporary injunction
in a United States District Court to halt
viclatlons affecting the oonaumer. pend!ng
o of the
mgs In 1962, President Kennedy had en-
dorsed passage of legislation which would
have permitted the Commission on a proper
showing of irreparable harm and Injury to
have sought temporary Injunctions In a
United States Distrlet Court on all facets
of Iiul-s work.

with Senat

the Cx ducted a pilot project in

the District of Columbla to identify the types
of d !

veloping and p ng this
om:n't It is disheartening to read the un-
founded allegations made In the Nader group
report. The report paints a completely false
picture of the Federal Trade Commission's
efforts and accomplishments In the areas of

and unfalr trade practices that
might be preying upon poor people. The re-
sults were published In the June 1968 Report
on Distriet of Columbia Consumer Protec-
tion Program. To characterize this effort on
the Commission’s part as “so small and half-

Revort on Webb-Pomerene
Axsociutm in 19867, will undoubtedly have
a significant effect on forelgn trade policy.

‘The report on Cents-Off Promotions in the
Coffee Industry in 1066, serves as a basls for
consideration of regulations which may be
issued under the "cents-off" provisions of the
Fair Packaging and Labeling Act.

The stafl report on Automobile Warranties
forms the basis for public hearings soon to
be held wherein the Commission will be de-
termining the need, if any, for a trade regula-
tion rule in this area.

I have felt compelled to mention these few
actions on the part of the Commission be-
cause I think the public is entitled to know
the important role the Commission has
played and ls playing in the area of con-
sumer protection.

Most of us are producers and sell In some
manner our talents and efforts, and all of
us are consumers. The one should be in bal-
ance with the other. The Commission’s role
is to guide and advise the producer and, if
necessary, to curb deception and to ald In
informing the consumer.

I intend to remain at the Commission,
consistently seeking better ideas and better
techniques and increased efficlency in the
operation of the Commission in fulfilling its
very Important role in protecting the con-
sumer publie. I intend to use my efforts to
prevent, if I can, the extreme anti-business
blas as exemplified by the views of these
energetic, but misgulded, students from pol-
soning the operation of the Federal Trade
Commission to which I have given so much
of my life.

AMBASSADOR W. AVERELL
HARRIMAN

HON. THADDEUS J. DULSKI
OF NEW YORK
IN THE HOUSE OF REPRESENTATIVES
Wednesday, January 22, 1969

Mr. DULSKI. Mr. Speaker, a great
American quietly concluded a long period
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of public service this past weekend. He is
W. Averell Harriman, retiring from his
final assignment as President Johnson's
Ambassador to the peace talks in Paris.

Ambassador Harriman has served his
country in many ways over the years and
has had many troubleshooting assign-
ments for the White House.

He also has served his State well—4
years as an able Governor of our great
State of New York.

In troubleshooting and in secondary
government roles in general, the average
person often does not realize the great
dedication and loyalty which is required
and which is given by our public servants.

It was indeed gratifying to all of us—
and, I am sure, in particular to Ambas-
sador Harriman—that he was able to
surmount preliminary obstacles at Paris
before he turned over the responsibilities
of the negotiations to President Nixon's
Ambassador, Henry Cabot Lodge.

As Ambassador Harriman told Ambas-
sador Lodge: “The stage has been set for
new and serious talks for a peaceful
settlement of the war in Vietnam."

In his report to President Johnson,
Ambassador Harriman sald:

I'm happy we were able to keep the train
on the track In your administration and are
now turning It over to the new administra-
tion In a manner in which they can move
ahead.

I know that I speak for a host of Amer-
icans when I say to Ambassador Harri-
man: “Thank you, sir, sincerely, for a
job well done,”

IN TERMS OF 1968 RETURNS: HOW
U.S8. VOTE PROPOSALS ADD UP

HON. AL ULLMAN

OF OREGON
IN THE HOUSE OF REPRESENTATIVES
Wednesday, January 22, 1969

Mr. ULLMAN. Mr. Speaker, today I
would like to insert in the CONGRESSIONAL
Recorp an article which the Associated
Press wrote for the Christian Science
Monitor on November 26, 1968. Although
I think that the argument against a di-
rect popular election of the President
is rather weak, I believe this article
presents a good analysis of the different
approaches being offered as alternatives
to our present electoral system. I would
like to call these comments to the at-
tention of my colleagues as we begin to
serfously consider the numerous pro-
posals which have been made to update
our method of electing the President.
The article follows:

Ix TerMms oF 1968 Rerumns: How U.S. Vore
ProPosALS App UP

WasHiNGTON.—Richard M. Nixon would
have falled to get an Electoral College ma-
jority If the presidential election had been
held under one of the electoral-reform plans
most often suggested.

The President-Elect would have narrowly
led Hubert H. Humphrey—but would not
have had a majority—If each state's Elec-
toral College votes had been divided pro-
portionately rather than going to one candi-
date on a winner-take-all basis.

EXTENSIONS OF REMARKS

Under some versions of this proposed re-
form, that plurality would have been suffi-
clent to elect Mr. Nixon. But under others,
lack of & majority would have thrown the
election to the House of Representatives—
an eventuality that most reform plans alm
at avolding.

Mr, Nixon would have won a slight ma-
Jority if electoral votes had been allocated
on a 1-dl basis,
suggested alternative to the Electoral Col-
lege. But his margin would have been smaller
than the majority he actually got under the
present system.

These theoretical results were compiled
from virtually complete but unofficial elec-
tion returns,

The other major reform plan would abolish
the Electoral College, which has been in use
since 1804, and elect the president by direct
popular vote. Mr, Nixon also would have won
under this system.

P s for electi reform
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who refused to go along with the popular
cholece,

Proportional electoral voting: This pro-
posal would allocate electoral votes in pro-
portion to the popular vote received by each
candidate in each state.

Under this plan, Mr, Nixon would have re-
celved 234 electoral votes to 224 for Mr, Hum-
phrey and 80 for Mr. Wallace, almost exactly
matching his percentage of popular vote and
86 short of an electoral majority.

IMPRECISION NOTED

Proportional distribution lacks precision,
particularly in smaller states, iIf only whole
electoral votes—not fractions—are allocated,
The mathematics is such that in a two-man
race In a state with four electoral votes, one
candidate would need nearly 63 percent of the
popular vote for the electoral votes to do
anything but split 2-2. In Arkansas this year,
for example, each candidate would have re-
ceived 2 of the state's electoral votes even

apnné up in the wake of close elections.
Reformers argue that the

ugh Mr. Wallace polled 39 percent of the
ggpulnr vote to 31 percent for Mr, Nixon and
or

may one day elect a pmaldr_ntvwho is nuv;
the popular cholce—or may break down
entirely and produce no president except
after prol & wheslina snd dent

P for Mr. H L

District electoral voting: The most com-
mon form of this proposal would give 1 elec-
toral vote to the popular-vote winner in each

With a third major candidate in the field—
‘was George C. Wallace this time—the chances
for an indecisive verdict appear to multiply.

AMENDMENT INVOLVED

Hearings are planned by the Senate consti-
tutional revision subcommittee on how to
improve the election procedure and eliminate
the chance of constitutional crisis. The sub-
committee chalrman, Sen. Birch Bayh (D)
of Indiana, is a leading advocate of direct
popul of the p

If the present system is to be changed, the
Constitution must be amended. That means
the Senate and House must each, by two-
thirds' vote of its membership, settle on a
single reform plan. Then it must be ratified
by the legislatures of 38 states.

There are numercus arguments for and
against the present Electoral College and
each suggested substitute. Even within each
broad reform plan there are arguments over
how the fine print should read.

Here's a look at each principal system,
the characteristics that stir debate about it,
and how it would work when the 1868 elec-
tlon results are plugged in.

The existing system: Each state has as
many votes in the Electoral College as it has
representatives and senators in Congress,
The District of Columbia has three. All of
a state’s votes are cast by electors announced
as favorable to the candidate who wins the
most popular votes in the state, though only
16 states and the District require their elec-
tors to follow the voters’ cholce. A majority
of the electoral votes—270 of 538 this year—
is required for election. If there is no ma-
jority, the House of Representatives elects
the president.

HOW RETURNS WENT

Mr. Nixon won the popular vote in 32
states, glving him 302 electoral votes—a ma-
Jority. Mr. Humphrey won 13 states and the
District of Columbia for 181 electoral votes.
Mr, Wallace won five states worth 45 votes.

Despite a better than 3-to-2 electoral edge
over Mr. Humphrey, Mr. Nixon won the popu-
lar balloting by less than 350,000 votes out af
72 million cast. His 44 percent of the popular
vote was good for about 56 percent of the
electoral vote; Mr. Humphrey got 43 percent
of the popular vote but less than 26 percent
of the electoral; Mr. Wallace won 13 percent
popular, about 8 percent electoral.

One minor reform plan would require that
electoral votes be cast automatically for each
state’s winner, thus eliminating the chance
of a candidate belng victimized by electors

1 district, with & bonus of 2 votes
to the statewide winner. The bonus votes pre-
serve the same degree of overwelghted rep-
resentation for small states already con-
talned in the present system.

Mr. Nixon would have carrled 225 congres-
sional districts; Mr. Humphrey, 163 plus the
Distriet of Columbia; and Mr. Wallace, 47.
Adding in the bonus electors for states won
would have given Mr. Nixon 289 votes, a ma-
Jority; Mr. Humphrey, 192; and Mr, Wallace,
57. That is 13 fewer than Mr. Nixon got
under the g . Mr. Hump
would have gained 1, Mr. Wallace, 12.

The district system would make little dif-
ference from the present method in most
small states, where congressional districts
cover large areas. In larger and more diver-
sified states, the district plan would more
closely recognize these differences, but like
the present winner-take-all system the mar-
gin of victory would make no difference. A
congressional district carried by 1 vote would
be worth the same electorally as one carried
by 100,000 votes,

Popular voting: Under this plan, the can-
didate with the most votes would win. The
number of states carrled would become ir-
relevant., Some proposals include a runoff
electlon between the top two candlidates if
no candidate in a field of three or more gets
some minimum percentage, such as 40 per-
cent, Mr. Nixon would have won under this
plan, since he polled more than 40 percent
despite the third-party candidacy of Mr.
Wallace.

Some p Ly that one city
or county could swing the entire natlonal
vote In an extremely close election, while
under any of the Electoral College proposals,
one fraud-ridden area can affect only one
state. The counterargument is, of ocourse,
that an electoral election could hinge on
that state.

¥y

ILLINOIS STEAL IN 1960

On the other hand, the 8,000 votes some
Republicans contend were stolen from Mr.
Nixon In the 1960 election in Illinols were
enough to give John F. Eennedy that state,
but were nowhere nearly enough to swing
the entire national popular vote, although
Mr. Eennedy's edge of 119,000 votes was one
of history's closest.

The blggest problem facing electoral re-
formers {s to agree on one plan. Even with
unity, they face a rugged struggle in state
legislatures; without unity, it is unilkely any
plan could muster enough support to get
through Congress.
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