United States
of America

SENATE—FTriday, October 9,

The Senate met at 10 am. and was
called to order by Hon. GEORGE McGov-
ERN, a Senator from the State of South
Dakota.

The Chaplain, the Reverend Edward
L. R. Elson, D.D., offered the following
prayer:

O Thou who hast bidden Thy people
to: “Serve the Lord with gladness; come
before His presence with singing. Enter
into His gates with thanksgiving, and
into His courts with praise; be thankful
unto Him and bless His name, For the
Lord is good, His mercy is everlasting;
and His truth endureth to all genera-
tions.”

We pause to thank Thee for Thy
providential protection and to yield our-
selves to Thy sovereign guidance. Restore
our souls, relieve our fatigue, reward our
work, and lead us in paths of righteous-
ness for Thy name’s sake.

May the promise of peace be lifted
high by all the endeavors of this Na-
tion and find fulfillment in Thy time, as
Thy kingdom comes on earth as it is in
Heaven. Amen,

DESIGNATION OF ACTING PRESI-
DENT PRO TEMPORE

The PRESIDING OFFICER. The clerk
will please read a communication from
the President pro tempore of the Senate
(Mr. RUSSELL).

The assistant legislative clerk read the
following letter:
U.S. SENATE,

PRESIDENT PRO TEMPORE,
Washington, D.C., October 9, 1970.
To the Senate:
Belng temporarily absent from the Senate,
I appoint Hon. GEOrRGE MCcGOVERN, a Senator
from the State of South Dakota, to perform
the duties of the Chair during my absence.
RicHARD B. RUSSELL,
President pro tempore.

Mr. McGOVERN thereupon took the
chair as Acting President pro tempore.

THE JOURNAL

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the reading of
the Journal of the proceedings of Thurs-
day, October 8, 1970, be dispensed with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

COMMITTEE MEETINGS DURING
SENATE SESSION

Mr. MANSFIELD,. Mr, President, I ask
unanimous consent that the Subcommit-
tee on Internal Security of the Commit-
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tee on the Judiciary, the Subcommittee
on Intergovernmental Relations of the
Committee on Government Operations,
and the Subcommittee on Employment,
Manpower, and Poverty of the Commit-
tee on Labor and Public Welfare be au-
thorized to meet during the session of
the Senate today.

The ACTING PRESIDENT pro tem-
pore, Without objection, it is so ordered.

Mr. MANSFIELD, Mr. President, I ask
unanimous consent that the Committee
on Finance be authorized to meet dur-
ing the session of the Senate today.

Mr. SCOTT. Mr. President, on this
matter I must, by request, reluctantly
object. The objection is not from me. I
should like the committee to meet.

The ACTING PRESIDENT pro tem-
pore, Objection is heard.

WORLD ENVIRONMENTAL
INSTITUTE

The ACTING PRESIDENT pro tem-
pore. Under the order of yesterday, the
Chair lays before the Senate, Calendar
No. 1274, Senate Resolution 399, relating
to the creation of a World Environ-
mental Institute.

Mr. MAGNUSON. Mr. President, I
would like to commend the distinguished
Senator from Arkansas and his commit-
tee for having reported out in timely
fashion a resolution which I regard as of
great significance for our country and
our world. The creation of an environ-
mental institute with global responsibil-
ities, I would argue, is essential to con-
tinued human advancement and perhaps
to human survival as well. Aware of the
potential importance of this concept, the
committee has moved with appropriate
dispatch. It has also moved adeptly to
satisfy objections to the concept earlier
raised by the executive branch.

The State Department had objected
to a possible duplication of effort arising
out of an institute operating independ-
ently of the United Nations and its en-
vironmental endeavors. The committee,
in response to this objection, amended
the original resolution to provide for co-
ordination between the Institute’s and
the U.N.’s activities. Accordingly, the De-
partment is now in support of the pro-
posal, as are the American and inter-
national scientific communities. It is my
sincere hope that this Senate body today
will add its endorsement to this valuable
concept.

At the time I submitted Senate Reso-
lution 399 on April 27, I called attention
to some global environmental problems,
including DDT in the oceans and at-
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mosphere, the buildup of carbon diox-
ide in the atmosphere, and the 100 mil-
lion tons of oil that are spilled in the
oceans every year. These types of prob-
lems cannot be dealt with except on an
international basis. Many other environ-
mental problems are not yet global in
scope, but are common to all industrial-
ized nations. Research and information
on these problems must be pooled in an
international institution to avoid expen-
sive duplications of effort and costly de-
lays in making information available to
all nations. I need only remind the com-
mittee that 10 percent of all inland wa-
ters in the United States are now con-
taminated by mercury, and that this
contamination could have been prevent-
ed if we had known of the research on
the mercury problem that took place 5
and even 15 years ago in Sweden and
Japan. Because of the seriousness of
such cases, and because the number of
poisons we are pumping into the air and
water is growing, it is no exaggeration
to say that human survival may ulti-
mately depend on international environ-
mental cooperation.

As Adlai Stevenson said in his last
speech:

We all travel together, passengers on a
little spaceship, dependent on its vulnerable
reserves of air and soil; all committed for
our safety to its security and peace; pre-
served from annihilation only by the care,
the work, and the love we give our fragile
craft.

The care, work, and love of which
Stevenson spoke will have to take place
within an institutional framework. The
current institutional framework for in-
ternational environmental problems is
chaotic and in desperate need of ration-
alization. The dozens of international or-
ganizations dealing with some aspect of
the environment need not be swept away,
but their activities must be consolidated
and coordinated to avoid waste, duplica-
tion, and inefficiency.

The first step in providing that ra-
tionalization is the creation of a new
international institution, open to all na-
tions of the world regardless of politics,
that can serve as a clearinghouse on
environmental information. This institu-
tion should gather and disseminate the
results of all environmental studies
throughout the world, and should under-
take research on those environmental
problems that are global in scope or
common to many nations. This is the
type of institution proposed as the World
Environmental Institute in Senate Reso-
lution 399,
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It is indeed true, as the Secretary Gen-
eral of the United Nations has pointed
out, that other institutions with the
power to set pollution standards and to
propose international environmental
agreements will be needed eventually.
But these institutions cannot be estab-
lished without a firm data base that a
World Environmental Institute would
provide, Of equal importance is the fact
that the less developed countries, who
are beginning to experience severe envi-
ronmental problems of their own, will
probably be hostile to new international
institutions with broad powers unless
environmental awareness and coopera-
tion are developed through an institution
open to all nations of the world.

VIEWS OF THE SCIENTIFIC COMMUNITY

This resolution is supported enthusi-
astically by the National Academy of
Sciences, its new Committee for In-
fernational Environmental Programs—
IEPC—and the U.S. Executive Commit-
tee for the International Biological Pro-
gram—USEC/IBP. Similar support for
the concept of this resolution may be
found in the summary and working pa-
pers of the monthlong study of critical
environmental problems—SCEP—spon-
sored by the Massachusetts Institute of
Technology.

These views form an authoritative
opinion of the American scientists in-
volved in international environmental
affairs. These are the men who will
spearhead American efforts in this field
throughout the coming years, and who
will be our chief participants in the 1972
United Nations Conference on the Hu-
man Environment in Stockholm. These
scientists have been encouraged by this
resolution, and passage of the resolution
will give their important efforts a sub-
stantial boost.

The international scientific commu-
nity, as represented by the International
Council of Scientific Unions—ICSU—has
come to a similar conclusion and recom-
mended the creation of an International
Center for the Environment, which is al-
most identical to the World Environ-
mental Institute proposed in my resolu-
tion. A discussion of the ICSU proposal
may be found in my floor statement of
June 3.

Passage of Senate Resolution 399 will
indicate to the world scientific and gov-
ernmental community that not only
American scientists, but the U.S. Senate,
subscribes in principle to the creation
of a new international environmental
institution like that described in this
resolution.

CONCLUSION

In conclusion, Mr. President, there is
widespread support for this resolution
in the Senate, in the scientific commu-
nity, and in the executive branch. This
support is based on a recognition of the
global nature of environmental problems,
and the need for international action.
Pollution of the Yangtze, the Ganges, the
Rhine, or the Dnieper is no less impor-
tant to our continued existence than
pollution of the Missouri and the Poto-
mac. DDT is no less hazardous to us all
if it is sprayed on the Indian Subconti-
nent instead of on the United States. All
the wastes and poisons from around the
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world mingle together in our common
environment—the air, the water, and the
soil—to form a blanket of danger that
envelops the guilty and innocent alike.

The time has come for the United
States to take the lead and to support
creation of an institution like that de-
scribed in this resolution. The time has
come for us to recognize that world
leadership and world prestige are based
on the power of ideas, not the power of
weapons. And the time has come for
knowledge—that most precious of man’s
many resources—to be liberated from
the prisons of nationalism and the
shackles of the cold war.

For these reasons, I earnestly hope
that the Senate will act favorably today
on the resolution before it.

The Senate proceeded to consider the
resolution (S. Res. 399) relating to the
creation of a World Environmental In-
stitute to aid all the nations of the world
in solving common environmental prob-
lems of both national and international
scope which had been reported from
the Committee on Foreign Relations
with amendments on page 2, line 6, after
the word “That”, strike out “said” and
insert ‘“‘such a'; in line 7, after the word
“Institute,”, strike out “should be inde-
pendent of” and insert “while coordinat-
ing its activities with”; in line 8, after
the word “organizations,”, strike out
“nonpolitical, and” and insert “should
be”; in line 9, after the word “to”, insert
“membership for”; on page 3, line 1, af-
ter the word “the”, where it appears the
second time, strike out “First”; at the
beginning of line 3, strike out “creation
of the”, and insert “consideration of a';
in line 5, after the word “of”, strike out
“the” and insert “a’; and in line 11,
after the word “of”, strike out “the” and
insert “a”.

The amendments were agreed to.

The preamble was amended and
agreed to.

The resolution (S. Res. 399), with its
preamble, reads as follows:

Relating to the creation of a World En-
vironmental Institute to aid all the nations
of the world in solving common environmen-
tal problems of both national and interna-
tional scope.

Whereas human ecology is global in nature
and human survival depends ultimately
upon the cooperative effort of the entire
humean species; and

Whereas worldwide pollution of man's
common resources—the air, the water, and
the soil—poses a threat to all peoples; and

Whereas environmental problems caused
by technological and population growth are
common to all nations alike, and knowledge
of such problems must be shared among all
nations to insure the survival and well-being
of the human species; and

Whereas an international institution open
to all nations of the world is needed to pro-
vide technical information and scientifie
knowledge to each nation and to interna-
tional organizations dealing with environ-
mental problems; and

Whereas a forum for advocating such an
institution exists in the International Con-
ference on the Human Environment to be
held under the sponsorship of the United
Nations at Stockholm In 1972: Now, there-
fore, be it

Resolved, That the Senate recommends,
urges, and supports the creation of a World
Environmental Institute to act as a global
research center and to disseminate knowl-
edge of environmental problems and their
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solution to all nations of the world upon
request; and be it further

Resolved, That such a World Environ-
mental Institute, while coordinating its ac-
tivities with existing international organiza-
tions, should be open to membership for all
nations of the world, with its location and
funding to be agreed upon by representa-
tives of sald nations assembled; and be it
further

Resolved, That the Senate recommends
and urges that the United States repre-
sentatives to the International Conference
on the Human Environment prepare to pro-
pose consideration of a World Environmen-
tal Institute to the Conference; and be it
further

Resolved, That in furtherance of a World
Environmental Institute concept, the Sen-
ate recommends, urges, and supports the
invitation to the Conference of all nations
not presently members of the General As-
sembly of the United Nations; and be it
further

Resolved, That the Senate recommends,
urges, and supports creation of a World
Environmental Institute as an official policy
of the United States Government, to be pur-
sued with other nations both formally and
informally, at Stockholm and in other ap-
propriate forums where the cause of the
Institute can be furthered.

Mr. MANSFIELD. Mr, President, I ask
unanimous consent to have printed in the
REecorp an excerpt from the report (No.
91-1255), explaining the purposes of the
measure.

There being no objection, the excerpt
was ordered to be printed in the REcorb,
as follows:

PURFOSE AND PROVISIONS

The purpose of Senate Resolution 399 is to
express the sense of the Senate regarding the
creation of a World Environmental Institute.
The resolution, as amended, contains the five
following operative clauses:

1. Resolved, That the Senate recommends,
urges, and supports the creation of a World
Environmental Institute to act as a global
research center and to disseminate knowl-
edge of environmental problems and their
solutions to all nations of the world upon
request; and be it further

2. Resolved, That such a World Environ-
mental Institute, while coordinating its
activities with existing international orga-
nizations, should be open to membership
for all nations of the world, with its loca-
tion and funding to be agreed upon by rep=-
resentatives of sald nations assembled; and
be it further

3. Resolved, That the Senate recommends
and urges that the U.S. representatives to
the International Conference on the Human
Environment prepare to propose considera-
tion of a World Environmental Institute to
the Conference; and be it further

4. Resolved, That in furtherance of a
World Environmental Institute concept, the
Senate recommends, urges, and supports the
invitation to the Conference of all nations
not presently members of the General As-
sembly of the United Natlons; and be it
further

5. Resolved, That the Senate recommends,
urges, and supports creation of a World En-
vironmental Institute as an official policy of
the U.S. Government, to be pursued with
other nations both formally and informally,
at Stockholm and in other appropriate
forums where the cause of the Institute can
be furthered.

COMMITTEE ACTION

The Committee on Foreign Relations held
& public hearing on Senate Resolution 399
on September 1, 1970, at which time Senator
Warren G. Magnuson testified in support of
the resolution. His prepared statement, with
the exception of the documents referred to
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therein, is reprinted below. No executive
branch witness presented testimony at the
hearing and the only formal expression of
V.ews on the resolution is contained in a let-
ter which the committee received from the
Department of State. It is also incorporated
ir. this report.

Senate Resolution 399 was considered In ex-
ecutive session on September 15 and 30, 1970.
On the latter date it was ordered reported
fayorably to the Senate. In so doing, how-
ever, the committee emphasizes that while
It supports the general concept of creating
an international institution to deal with en-
vironmental problems, it does not have suf-
ficlent information at this time to recom-
mend that such an institution should be
designated as the World Environmental In-
stitute. On the contrary, if an international
environmental institution is to be estab-
lished, the name of the organization, as well
as its location, funding, functions, and re-
lationships with other environmental activi-
ties and institutions are proper subjects for
future discussions by representatives of in-
terested nations. It is the committee’s ex-
pectations, therefore, that if the U.8. Gov-
ernment decides to pursue the “sense of the
Benate” expressions contained in Senate Res-
olution 399, it will do so with an open mind.
STATEMENT OF SENATOR WARREN G. MAGNUSON

ON SENATE RESOLUTION 399

Mr. Chairman, I wish first to express my
deep thanks to you and the members of this
distinguished committee for taking the time
to hear my testimony today. A number of
rollcall votes are scheduled for this after-
noon, and we will all be required to be on
the floor, so I will make my statement as
brief as possible. I have attached to my state-
ment several documents of great importance
that can be read by the Committee mem-
bers after I finish my testimony, and these
documents should answer any questions the
committee may have.

As I indicated in my August 26 letter to
Chairman Fulbright, it would be extremely
helpful if we could obtain Senate passage
of Senate Resolution 399 by September 19,
since that date marks the opening of an in-
ternational scientific conference that may
very well result in the founding of an in-
stitution Ilike the ‘““World Environmental
Institute.” Because of this time constraint,
and because this committee will not meet
agaln until the eve of that conference, I am
hopeful that the committee can act favor-
ably on Senate Resolution 399 today.

The basis for taking such favorable action
is a sound one, Forty Members of the Sen-
ate, Including seven members of this com-
mittee, are cosponsors of this legislation. The
American scientific community and the in-
ternational scientific community support
the concept of a “World Environmental In-
stitute,” wholeheartedly, and support can
also be found for the concept within the
executive branch. As I indicated In my letter
to Chairman Fulbright, and as State Depart-
ment officials have confirmed to the staff of
this committee, new State Department views
favorable to passage of Senate Resolution
309 should be in the hands of the commit-
tee by the end of the Labor Day recess.

All of this support, which I will discuss In
a moment would warrant favorable action on
Senate Resolution 399 even if it were a sub-
stantive plece of legislation involving the
expenditure of Federal funds. As the com-
mittee is well aware, however, this legisla-
tion is merely a sense-of-the-Senate resolu-
tion that does not commit the United
States or the Senate to any expenditure of
funds or to support of any particular in-
stitution that may be created in the future,
‘What the resolution does do is call atten-
tion to the global nature of human ecology,
the need for international cooperation on
environmental problems and the need for
creation of suitable international institu-
tions to deal with those problems.
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At the time I submitted Senate Resolu-
tion 399 on April 27, I called attention to
some global environmental problems, in-
cluding DDT in the oceans and atmosphere,
the bulldup of carbon dioxide in the atmos-
phere, and the 100 million tons of oil that
are spilled in the oceans every year. These
types of problems cannot be dealt with ex-
cept on an international basis. Many other
environmental problems are not yet global in
scope, but are common to all industrialized
nations. Research and information on these
problems must be pooled in an international
institution to avoid expensive duplications
of effort and costly delays in making in-
formation avallable to all nations. I need
only remind the committee that 10 percent
of all inland waters in the United States are
now contaminated by mercury, and that this
contamination could have been prevented if
we had known of the research on the mer-
cury problem that took place five and even
15 years ago in Sweden and Japan. Because
of the seriousness of such cases, and because
the number of poisons we are pumping into
the air and water is growing, it is no exag-
geration to say that human survival may
ultimately depend on international environ-
mental cooperation.

As Adlal Stevenson said in his last speech,
“We all travel together, passengers on a lit-
tle spaceship, dependent on its vulnerable
reserves of alr and soil; all committed for
our safety to its security and peace; preserved
from annihilation only by the care, the work,
and the love we give our fragile craft.”

The care, work, and love of which Steven-
son spoke will have to take place within an
institutional framework, The current institu-
tional framework for international environ-
mental problems is chaotic and in desper-
ate need of rationalization. The dozens of
international organizations dealing with
some aspect of the environment need not be
swept away, but their activities must be con-
solidated and coordinated to avoid waste,
duplication, and inefficiency.

The first step in providing that ration-
alization is the creation of a new interna-
tional institution, open to all nations of the
world regardless of politics, that can serve
as a “clearinghouse” on environmental in-
formation. This institution should gather
and disseminate the results of all environ-
mental studies throughout the world, and
should undertake research on those environ-
mental problems that are global in scope or
common to many nations, This is the type of
institution proposed as the “World Environ-
mental Institute” in Senate Resolution 399,
and support for ths type of institution as a
first step in the solution of international en-
vironmental problems may be found
throughout the documents attached to my
statement.

It is indeed true as the Secretary General
of the United Nations has pointed out, that
other institutions with the power to set
pollution standards and to propose interna-
tional environmental agreements will be
needed eventually, But these institutions
cannot be established without a firm data
base that a “World Environmental Institute”
would provide. Of equal importance is the
fact that the less developed countries, who
are beginning to experience severe environ-
mental problems of their own, will probably
be hostile to new international institutions
with broad powers unless environmental
awareness and cooperation are developed
through an institution open to all nations
of the world.

A VOICE IN THE WILDERNESS

Mr. MAGNUSON. Mr. President, at
this time of heightened concern about
the depletion of our natural resources
and destruction of the earth’s environ-
ment, National Educational Television
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has produced a series of eight half-hour
programs in color exploring aspects of the
problem and suggesting some remedies.

These programs can be seen on the
more than 190 television stations of the
Public Broadcasting Service beginning
October 11. In most localities, the pro-
grams will be shown Sunday nights from
8:30t0 9.

The series, “Our Vanishing Wilder-
ness,” is the culmination of 2 years’ travel
and observation by photographer-natu-
ralist Shelly Grossman and his wife,
Mary Louise, and John N. Hamlet, who
are both outstanding naturalists. In an
article, the program'’s executive producer,
David Prowitt of NET, expresses the aims
of the series. It was published in WNET
New York’s monthly Image magazine,
and I ask unanimous consent that it be
printed in the REcorb.

There being no objection, the article
was ordered to be printed in the Recorbp,
as follows:

A Voice 1N THE WILDERNESS
(By David Prowitt)

Consider Jeremiah, Now, he was one of the
Old Testament Prophets I had not thought
a great deal about—until recently. He framed
some specific indictments about the way his
people were living and no one pald any atten-
tion to him for a long time—until his proph-
ecies began to come true. He was dead by
then—and he was co-opted into the “Estab-
lishment’ of his time and was pald due hom-
age with several pages in the Bible.

Ditto John the Baptist In the New Testa-
ment, where he was described as “a volce
crying in the wilderness.”

Ideally, the new National Educational
Television series, “Our Vanishing Wilder-
ness,” should have been scheduled two years
ago, when it might well have been hailed
as a vanguard effort. By now, a great deal
of ecological rhetoric has flowed under the
bridge and become polluted in the same
process.

But as Jeremiah and John the Baptist
leariied the hard way, there is something to
be said for presenting your message when
the people are prepared to receive it. Poli-
ticians of both parties and young people
earnestly picnicking on Earth Day have given
indications that a serious look at ecology
has come due.

“Our Vanishing Wilderness" explores the
political, economic and social changes that
must take place if we are to save our en-
vironment and achieve the quality of life
we desire. More importanly, it 1s a series that
probes these subjects in greater depth than
any other television programs yet under-
taken.

It is not a doomsday series (“Now is the
time! Time is short! Wham! This is it!").
There 1s little question that man can con-
tinue to live on this planet for a long, long
time. The question is: Will the planet be
worth living on?

With this question In mind, Sheldon
Grossman, the program’s producer-director
set out. He took with him impressive cre-
dentials as a photographer and as a natural-
ist, and his wife Mary Louise, a talented
writer. They are aware, compassionate and
involved.

They shared with me the feeling that man
is no more than a part of the ecological
structure, yet his effect on it 1s greater than
that of any other natural force—and there-
fore, he has the greatest responsibility. It
is a responsibility he has tended to abrogate.

Had this program been done at a time
when this concern was less fashlonable, it
might have seemed enough if we slmply in-
dulged in headshaking and finger-waving
with the excuse that if we offered no solu-
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tlons, we at least drew attention to the
problem. The Grossmans and I are both
grateful that the cop-out is no longer avail-
able to us.

Ecology and the corrosion of the natural
balance of nature should not be subjects for
sensationalism. They consist of the most
subtle interweaving of soclal, economic and
political considerations. If the “problem-
solution” dwells In just one of these areas,
ultimately nothing is solved. As Jeremiah
learned, shouting directives that something
must be done is not very effective. In “Our
Vanishing Wilderness” we attempt to show
the interaction between various forces which
have produced our current environmental
crisis and to simply put it up to those who
are in the ultimate position to do something
about it: the American people. We point out
that “something's got to give"—either the
quality of life or man’s current persistent
{nability to live with his environment. If we
are crusaders, this is our message. Man can-
not afford to consider himself outside of the
ecological sphere.

In our series we have selected problems
which do not easily yield to a quick either/or
solution. Some of them have been brought
to public attention through abbreviated fea-
tures on national news programs; others are
problems which are being posed for the first
time—however long they may have existed.

Everyone who follows the news knows of
the problem of oil pollution in such places
as Santa Barbara or the Louisiana coast. But
it is not really within the province of spot
news programs to raise such questions as:
Do we really need that oll now? And if we
do, what costs are we willing to pay for it
in animal and marine life? And above all,
the guestion which oil companies will not
ask and which is seldom required of the
television viewer: Can we afford it?

In another case, there has been a vogue for
celebrities to bewail the plight of the Ameri-
can Indian. But seldom is the deep, spiritual
relationship between the Indian and the land
brought into account. As part of the Pueblo
religion, for example, the reverence for all
living things is an atavistic safeguard in
favor of conservation. Yet mining and lum-
ber interests do not share this belief which
they write off as “primitive superstition,” and
they are willing to exploit the land with
little regard for either natural or human
problems.

For those who have been honing argu-
ments against “non-objective reporting,” let
me admit that these programs do have a
point of view. However, they are not mindless
propaganda; what they attempt to do is pro-
vide a new perspective on situations in which
perhaps only one side has heretofore had the
money and resources with which to give its
viewpoint.

For example, on the prairies, one of our
last reclalmable areas, the government and
ranchers are indulging in what many con-
sider the needless slaughter of prairie life.
Although the animals threatened have long
been dismissed as “pests”, and there may
have once been a need for their extermina-
tion in order to give man ecological room in
which to bring up his cattle and sheep, there
is probably no longer this need, and yet the
sanctioned killing continues.

People outside Alaska seldom consider the
tundra and the Eskimos who get their liv-
ing off that land. The tundra, too, is threat-
ened by destruction from heavy industry
and pipelines. Is it worth saving? Can
progress be denied? This is a question only
the public can answer—and & question that,
as of now, only public television wants to
deal with in depth.

When I have talked about this program
and what we are trying to do, I get a re-
action from young people that roughly
translates as, “It's about time that people
woke up to the outrages that are being per-
petrated. Give it to them good!” And older
people sigh and say, “Not another ecology
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series! I saw ecology advertised last year
when it was popular.”

Viscerally, I feel they are both wrong. It
is not a simple good-guy versus bad-guy
melodrama, as the youth would have it. Nor
is it a case of bleeding-heart bird watchers
lavishing devotion on animals and plants
and ignoring people (or mourning a dead
horse) as their cynical elders feel.

Sheldon Grossman traveled around the
country for two years, photographing what
he found. We feel that what interested him
will absorb the attention of a wide range
of people. He has filmed with sensitivity
and intelligence and judgment. The result
is not a program merely to delight those
who were already convinced, or to provide
a primer for those totally unaware. It is a
program upon which can be built a solid
base of crucial understanding.

THE CALENDAR

Mr. MANSFIELD. Mr. President, I
ask unanimous consent that the Senate
proceed to the consideration of meas-
ures on the calendar to which there is
no objection, beginning with Calendar
No. 1299; then Calendar Nos. 1301
through 1307.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

AMENDMENT OF THE RAILROAD
RETIREMENT ACT

The Senate proceeded to consider the
bill (S. 988) to amend the Railroad Re-
tirement Act of 1937 so as to permit cer-
tain individuals retiring thereunder to
receive their annuities while serving as
an elected public official, which had been
reported from the Committee on Labor
and Public Welfare, with an amend-
ment, on page 1, at the beginning of
line 8, insert “or appointed”; so as to
make the bill read:

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That section
2 of the Rallroad Retirement Act of 1937, as
amended, is amended by adding at the end
thereof the following new subsection:

“(k) For purposes of subsections (a) and
(d) of this section, service performed by an
individual as an elected or appointed public
official shall not be regarded as ‘compensated
service’ rendered to an employer or to any
other person, if such service is compensable
at a rate which does not exceed $5,000 per
annum, and if such individual is deemed
under section 1(o) to have a current con-
nectlon with the railroad industry at the
time he ceases to render compensated serv-
ice to an employer.”

The amendment was agreed to.

The bill was ordered to be engrossed
for a third reading, read the third time,
and passed.

Mr. MANSFIELD. Mr. President, I ask
unanimous consent to have printed in
the REcorp an excerpt from the report
(No. 91-1281), explaining the purposes
of the measure.

There being no objection, the excerpt
was ordered to be printed in the REcoRD,
as follows:

PURPOSE OF LEGISLATION

8. 988 amends section 2 of the Railroad
Retirement Act to provide that employment
as an elected or appointed public official shall
not be regarded as ‘“compensated service,”
from which the individual would normally
be required to retire to qualify for an an-
nulty. 80 long as the compensation for such
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employment as an elected or appointed pub-
lic official does not exceed $5,000 per year and
if such individual also has a current con-
nection with the railroad industry at the
time of his retirement.

NEED FOR LEGISLATION

The Railroad Retirement Act of 1837 pres-
ently requires that in order for an individual
to be eligible for an annulty he must cease
compensated service to (1) a rallroad em-
ployer [as defined in sec. 1(a)], and (2) to
his last nonrailroad employer. This require-
ment is known as the *last person service
rule.,” In addition, the retiree must re-
linquish rights to return to the service of
his last employer and his annuity is lost for
any month after retirement during which
he is employed by such last employer.

This restriction was originally adopted as
a part of the Rallroad Retirement Act of
1837 in an effort to avoid discrimination
against the career railroad worker; that 1s,
one who worked in the railroad industry
until he reached retirement age. It was con-
tended that those persons who accrued suf-
ficlent railroad service to qualify for an
annuity, but who left railroad employment
and worked elsewhere prior to reaching re-
tirement age, would have an advantage over
career railroad employees. The former, upon
attaining age 65, would be eligible to receive
their annuities while continuing to receive
their salaries earned from their nonrailroad
jobs. On the other hand, career railroad
workers who remained in the railroad indus-
try to retirement age had only their annuities
to reply upon.

For this reason, the last person service rule
was instituted to provide that both career
rallroad employees and those holding non-
rallroad jobs be required to retire from what-
ever employment they may be engaged in at
the time they seek to qualify for an annuity.

The modification of the last person service
rule contained in S. 988 would be of ex-
tremely limited application. The bill provides
that an elected or appointed official who, at
the time of retirement, is also employed by
a covered railroad employer may qualify for
an annuity by relinquishing only his rail-
road job and may retain his public office, so
long as the annual compensation from such
office does not exceed $5,000 a year. Thus,
this exemption would apply only to indi-
viduals who are both covered railroad em-
ployees and who hold a public position at
the time of their retirement.

Frequently, elected and appointed officials
serving In local governmental positions are
part-time officers who receive comparatively
small compensation. City and town council-
men, county supervisors or commissioners,
township trustees, school board members,
planning commissioners and other local gov-
ernmental officers usually perform their du-
ties at times which do not conflict with their
primary occupation. Even many State leg-
islators are still regarded as part-time em-
ployees whose major tasks are completed
during a 60 to 90 day session every 2 years.
The salary recelved by most of these State
and local officers is usually neither large nor
is it expected to be thelr principal means
of support.

The committee is of the view that the
public interest is best served by promoting
citizen participation in public affairs rather
than by imposing a penalty upon such par-
ticipation as is the case under the present
rallroad retirement law.

Forecing a rallroad employee who has been
elected to public office either to relinguish
that post or lose his annuity when he re-
tires poses an unfair dilemma. Any career
railroader, knowing about this mandate,
would obviously be discouraged from becom-
ing an actlve participant in the political
process if he were approaching retirement
years. The exclusionary effect of the present
law is aggravated by the provision that an
individual who has resigned a position of
public trust in order to obtain retirement
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benefits cannot resume the same position at
a later date without losing his retirement
benefits. The obvious effect is to strongly in-
hibit a citizen from holding office and de-
prives the public of the services of one it
may wish to have elected or appointed to
public office.

The committee notes that the enactment
of this legislation would by no means mark
& substantial departure from existing proce-
dures. At present, the Railroad Retirement
Board permits the performance of “inci-
dental” services by a retiree for the employer
for whom he last worked immediately pre-
ceding retirement; that is, the *last person
employer.” The Board has determined ad-
ministratively that services compensated at
a rate not exceeding #150 a month ($1,800
per year) are “incidental” services and are
therefore not prohibited by the last person
service rule. Under this administrative rule,
an elected or appointed public official may
now retain a public office he holds at the
time of retirement and still receive an an-
nulty so long as his salary is no greater than
$1,800 per year. The net effect, then, of B.
988 will be merely to increase from $1,800 to
$5,000 per year the existing exemption from
the last person service rule, with the en-
larged exemption limited to public service
employment.

This bill also provides that the exemption
provided therein is limited to public service
employees having a current connection with
the rallroad industry at the time of retire-
ment. Thus, it does not discriminate against
the career railroad employee in favor of
those who have left rallroad service some
time prior to retirement.

8. 988 as originally introduced would have
provided such an exemption for elected of-
ficlals only. The committee is of the view
that appointed public officlals should also
share in the benefits provided by this legis-
lation. In many communities, such posi-
tions as school board member, library trust-
ee, and so forth, are appointive rather
than elective. Retired persons are often
uniquely qualified for such jobs because of
their experience, and because they have
avallable the time necessary to perform such
services. Accordingly, the committee amend-
ment provides for appointed as well as
elected officials with the same restrictions as
to earnings and current connection with
the railroad industry at the time of retire-
ment.

COLIE LANCE JOHNSON, JR.

The bill (H.R. 16997) for the relief of
Colie Lance Johnson, Jr., was considered,
ordered to a third reading, read the third
time, and passed.

Mr. MANSFIELD. Mr. President, I ask
unanimous consent to have printed in
the Recorp an excerpt from the report
(No. 91-1283), explaining the purposes
of the measure.

There being no objection, the excerpt
was ordered to be printed in the Recorp,
as follows:

PURPOSE

The purpose of the proposed legislation is
to authorize the Secretary of the Treasury to
pay the amount certified by the Administra-
tor of Veterans' Affairs as the amount that
the sald Colie Lance Johnson, Jr., would
have been pald to him by the Veterans’ Ad-
ministration as the dependent son of a sol-
dler killed in World War IT had timely appli-
cation for benefits been made in his behalf.

LAND IN TRUST FOR THE
YANKTON SIOUX TRIBE

The bill (H.R. 13519) to declare that
the United States holds 19.57 acres of
land, more or less, in trust for the Yank-
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ton Sioux Tribe was considered, ordered
to a third reading, read the third time,
and passed.

Mr. MANSFIELD. Mr. President, I ask
unanimous consent to have printed in
the Recorp an excerpt from the report
(No. 91-1284), explaining the purpose
of the measure.

There being no objection, the excerpt
was ordered to be printed in the REcorb,
as follows:

PURPOSE

The purpose of H.R. 13519 is to declare that
19.567 acres of Federal land are held in trust
for the Yankton BSioux Tribe of South
Dakota. The donation will be without con-
slderation, but if the tribe recovers any judg-
ment agalnst the United States in the Indian
Claims Commission, the Commission will
consider the value of the land as a possible
setoff. The land has a current value of $2,000.

NEED

The land originally belonged to the tribe,
but it was conveyed to the Episcopal Church
in 1895 for a school. In 1902 the school was
closed, and the land was purchased by the
Bureau of Indian Affairs for &7,000. The
buildings were removed, and the tribe has
been using the land for the past 30 years.

The tribe now plans to develop the land for
a low-cost housing project. The Department
of Housing and Urban Development has ap-
proved the project, but title to the land must
be transferred to the tribe before the project
can proceed. The Federal Government has
no use for the land, and its use for a hous-
ing project would be highly beneficial to the
Indians.

COST

The bill will require no appropriation of
funds. Although the bill disposes of Federal
property without consideration, the value of
the property may be recovered through the
Indian Claims Commission.

CONVEYANCE OF CERTAIN LAND
TO THE CHEROKEE TRIBE OF
OKLAHOMA

The bill (H.R. 15624) to convey cer-
tain federally owned land to the Chero-
kee Tribe of Oklahoma was considered,
ordered to a third reading, read the
third time, and passed.

Mr. MANSFIELD. Mr. President, I ask
unanimous consent to have printed in
the Recorp an excerpt from the report
(No. 91-1285), explaining the purposes
of the measure.

There being no objection, the excerpt
was ordered to be printed in the REcorp,
as follows:

PURPOSE

The purpose of H.R. 15624 is to sell to
the Cherokee Tribe of Oklahoma 38.5 acres
of land for $2,258.80, which is the amount
pald by the United States when it bought
the property. The property is a part of a 93-
acre tract that was purchased by the Govern-
ment in 1935 for an Indian school farm.
The school farm has been discontinued, and
the property is excess to the needs of the
Bureau of Indian Affairs.

NEED

Forty acres of the original 93 acres were
conveyed to the tribe by the act of August
20, 1964 (78 Stat. 559), without considera-
tion, and the land has been developed by
the tribe for industrial uses. The 38.5 acres
covered by this bill are needed by the tribe
to continue this development. Developments
already completed include a restaurant, arts
and crafts shop, service station, warehouse,
office bullding, and industrial bullding. Fur-
ther developments contemplated include a
motel, expansion of the industrial building,
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retall shopping area, and wvarious tourist-
orlented projects.

This industrial program will contribute
significantly to Indian employment and im-
proved standard of living.

The present estimated value of the 38.5
acres is 8700 per acre ($26,950). Its estimate
value in 1964 when the first 40 acres were
conveyed to the tribe was $150 per acre, and
the increase in value Is due largely to the
tribal improvements on the 40-acre tract.
Since the bill requires the tribe to pay only
the original cost price to the Government
($2,268.80), the bill provides that the dif-
ference between that figure and its esti-
mated value in 1964 ($5,775) shall be con-
sidered by the Indian Claims Commission
as a possible setoff in any claims judgment
that may be awarded.

SUBSISTENCE TO CERTAIN AIR
EVACUATION PATIENTS

The bill (H.R. 9654) to authorize sub-
sistence, without charge, to certain air
evacuation patients was considered,
ordered to a third reading, read the third
time, and passed.

Mr. MANSFIELD. Mr. President, I ask
unanimous consent to have printed in
the REcorp an excerpt from the report
(No. 91-1287), explaining the purposes
of the measure.

There being no objection, the excerpt
was ordered to be printed in the Recorbp,
as follows:

PURPOSE OF THE BILL

The purpose of the bill is to authorize sub-
sistence, without charge, to officers of the uni-
formed services, to clvillan Government em-
ployees, and to dependents, who are air exac-
uation patients.

EXPLANATION OF THE BILL

Military officers, civillan Government per-
sonnel, and their dependents who travel in
the air evacuation systems are required to
pay for meals furnished them while they
are in the air evacuation chain. Enlisted per-
sonnel are entitled to subsistence in kind and
thus are not charged. An officer, a clvilian,
or one of their dependents is charged for
meals consumed while aboard the evacuation
aircraft, and further, he is required to pay
the hospitalization subsistence charge while
he is hospitalized at the casualty staging
unit, whether or not the meals are con-
sumed. This bill would authorize this sub-
sistence without charge to these alr evacu-
ation patlents. It would also authorize this
subsistence to a dependent, accompanying
the patient, in the few instances when this
situation occurs, such as a mother fiying with
her sick child. In fiscal year 1968 a total of
170,000 patients were transported in the air
evacuation system of which 39,000 were re-
quired to pay for their meals.

Numerous problems are generated by the
present requirement that these charges be
imposed and collected. Payments are ac-
cepted at the time meals are served, but
since many patients do not have funds with
them, deferred collections are allowed. At the
present time a great number of air evacua=
tion patients are Vietnam battle casualties
and collection of the charge under these cir-
cumstances presents an awkward embarrass-
ing situation. Purther, the deferred collec-
tions are extremely burdensome and costly.
Based upon a sampling, it appears that the
elimination of this paperwork and related
administrative responsibilities will result in
a savings of up to $124,000 per year. This sav-
ings amounts to 70 percent of the annual
anticipated cost of the proposed bill.
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ADJUSTMENT OF DATE OF RANK
OF COMMISSIONED OFFICERS OF
THE MARINE CORPS

The bill (H.R. 10317) to adjust the
date of rank of commissioned officers of
the Marine Corps was considered, ordered
to a third reading, read the third time,
and passed.

Mr. MANSFIELD. Mr. President, I ask
unanimous consent to have printed in
the Recorp an excerpt from the report
(No. 91-1288), explaining the purposes
of the measure.

There being no objection, the excerpt
was ordered to be printed in the Recorbp,
as follows:

PURPOSE OF THE BILL

The bill would delete the provision of law
whereby an officer promoted to the grade of
major general in the Marine Corps is as-
signed the date of rank held by him in the
grade of brigadier general. The bill would
permit adjustment of the date of rank for
Marine Corps major generals on the same
basis that obtains for major generals in the
Army and Air Force.

Under current provisions of law the Army
and Air Force follow a practice whereby a
brigadier general who is promoted to major
general is given a date of rank immediately
junior to the date of rank of the junlor rear
admiral of the upper half (equivalent to
major general) in the Navy. This procedure
was established to rectify a situation which
existed prior to 1952 wherein almost all Navy
rear admirals of the upper half were senior
in date of rank to all Army and Air Force
major generals. This stems from the fact that
a Navy rear admiral of the lower half (equiv-
alent to brigadier general) is automatically
advanced to upper half after serving in the
lower half for about 4 years. However, he re-
tains the date of rank which he held in the
lower half. Since Army and Air Force promo-
tions to major general occur after less than
4 years in grade as a brigadier general, the
upper half rear admiral would emerge senior
to major generals in the Army and Alr Force
who were promoted prior to his advancement
to the upper half.

The Army and Alr Force procedure cur-
rently followed solved the problem of rank
inversion in those services, but created the
identical problem for the Marine Corps.

This bill if enacted would repeal that pro-
vision of law that prevents Marine Corps gen-
erals from adjusting dates of rank in the
same manner as the Army and Air Force.

The effective date of this enactment would
be January 1, 1969, to cover all Marine Corps
major generals currently on active duty. The
law would serve no practical purpose to ad-
Just dates of rank of retired major generals.

COMPUTATION OF OVERSEAS COST-
OF-LIVING ALLOWANCES FOR
NELUNIFORN[ED SERVICES PERSON-

The bill (HR. 14322) to amend sec-
tion 405 of title 37, United States Code,
relating to cost-of-living allowances for
members of the uniformed services on
duty outside the United States or in Ha-
waii or Alaska, was considered, ordered
to a third reading, read the third time,
and passed.

Mr. MANSFIELD. Mr, President, I ask
unanimous consent to have printed in
the REcorp an excerpt from the report
(No. 91-1286), explaining the purposes
of the measure.

There being no objection, the excerpt
was ordered to be printed in the Recorp,
as follows:
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PURPOSE OF THE BILL

H.R. 14322 is a bill designed to affirm the
computation of overseas cost-of-living allow-
ances for uniformed services personnel. It
would validate the existing system which
breaks down overseas cost of living allow-
ances into two parts, one for housing and
another for elements of the cost of living ex-
cept housing. The system has been in force
for approximately 12 years. Its legality is
now in question by the Comptroller General
of the United States.

The relevant statute is section 405 of title
37 United States Code which provides, In
part, that:

“Without regard to the monetary limita-
tions of this title, the Secretaries concerned
may authorize the payment of a per diem,
considering all elements of the cost of liv-
ing to members of the uniformed services un-
der their jurisdiction and their dependents
including the cost of quarters, subsistence,
and other necessary incidental expenses, to
such a member who is on duty outside of
the United States or in Hawall or Alaska
whether or not he is in a travel status * * *.”

The foregoing was Implemented by the
Becretaries of the uniformed services by pre-
scribing two separate allowances, one for
“Housing” and another termed a “Cost-of-
living” allowance for all elements of the
cost-of-1iving—except housing. The enabling
statutes (Pay Readjustment Act of 1942 as
amended by sectlon 203, act of August 2,
1946, and later amended by Career Com-
pensation Act of 1949) which first author-
ized payment of these station allowances did
not prescribe any specific formula for estab-
lishing an allowance or allowances.

The bill if enacted would resolve the ob-
jections of the Comptroller General and the
existing system of computation would be
validated. This would be accomplished by
adding the proposed language to section 405
of title 37, United States Code.

FEDERAL AID IN FISH RESTORA-
TION ACT AMENDMENTS OF 1970

The Senate proceeded to consider the
bill (H.R. 12475) to revise and clarify the
Federal Aid in Wildlife Restoration Act
and the Federal Aid in Fish Restoration
Act, and for other purposes, which had
been reported from the Committee on
Commerce, with amendments, on page 8,
line 24, after “section 4”, insert “(b)”; in
the same line, after the word “to”, insert
“75"; on page 16, line 19, after the word
“Guam”, insert “the Governor of Ameri-
can Samoa,”; in line 24, after the word
“Guam”, insert “American Samoa,"”; and,
on page 17, line 3, after “per centum”,
insert a comma and “for American Sa-
moa one-third of 1 per centum,”,

Mr, HART. Mr. President, H.R. 12475,
which was reported unanimously by the
Committee on Commerce, is a bill de-
serving of the enthusiastic support of this
body. On June 4, I introduced S. 3927, a
companion to the House bill I now report.
As is S. 3927, H.R. 12475, introduced and
guided through the House by the distin-
guished Congressman from Michigan,
Mr. DINGELL, is a bill which should lead
to major advancements in the fields of
conservation, hunting, and fishing, The
legislation is designed to encourage com-
prehensive planning by State fish and
game departments, to increase revenues
available to the States for wildlife resto-
ration projects, and to provide funds for
the States to carry out programs sup-
porting hunter safety.
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That these objectives are worthy ones
seems beyond question. At hearings be-
fore the Senate Subcommittee on Energy,
Natural Resources, and the Environment,
which I chair, all of our witnesses sup-
ported the purposes of the bill and urged
enactment of legislation that would pro-
mote those objectives. The Committee on
Commerce was unanimous in its view
that H.R. 12475 represented a desirable
approach to the gquestions considered.

The management of fish and wildlife
resources traditionally has been consid-
ered to be primarily the responsibility of
State fish and game departments. Ac-
cordingly such management has been
financed largely from State hunting and
fishing license fees. Federal aid to the
States, however, has long been recog-
nized as a valuable and necessary contri-
bution to this function. Such aid has
been channeled to State boards over the
years through the operation of the Pitt-
man-Robertson Act of 1937 and the
Dingell-Johnson Act of 1950.

The proposed legislation would effect
two major changes in the administra-
tion of these acts, both of which, I would
argue, are greatly needed. The first would
give the States the option of using com-
prehensive long-range fish and wildlife
plans—as compared to the existing proj-
ect-by-project plans—in their applica-
tions for assistance under the acts. In
view of the projected demand on open
spaces for future urban programs, trans-
portation corridors, forest products, and
outdoor recreational uses unrelated to
fish and wildlife, it is imperative that
agencies responsible for these resources
plan adequately in advance to protect
their interests. The proposed hill, it is
hoped, would provide inducement for the
States to mount a planning effort of the
kind desired.

The second major change would pro-
vide that revenues derived from the ex-
isting 10-percent tax on pistols and re-
volvers be earmarked for wildlife man-
agement and hunter safety programs.
The need for additional financing for
wildlife management is well recognized.
Existing management areas and re-
sources will have to be increased in pro-
ductivity and expanded in size if the
additional hunting pressure which is an-
ticipated is to be accommodated. Efforts
are needed to identify new species of
game, to lengthen hunting seasons, and
to provide more hunting areas through
land purchases and leases. The increased
revenues proposed by this legislation
would help considerably in these efforts.

As for hunter safety, the fatalities suf-
fered each year are strong testimony as
to the need that exists in this area. In
1968, 2,600 persons died as a result of
firearms accidents, reflecting a fatality
rate of 1.3 per 100,000 population. Many
of these accidents undoubtedly could be
prevented by the establishment of mean-
ingful hunter safety programs in every
State. As of now, only 17 States require
graduation from hunter safety programs
as a prerequisite to obtaining a hunting
license. It is to be hoped that the funding
provided by this bill would increase that
number substantially.

In the past many of us have differed
on the question of what should be done
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about the availability of weapons in this
country. Yet whatever the differences
may be on that question, it seems difficult
to imagine differences on the need for
safe use of the weapons which are avail-
able. The proposal before us today rec-
ognize that need and represents a signif-
icant step in our efforts to satisfy it. For
this and the other reasons mentioned, I
urge the Senate to give unanimous ap-
proval to this worthy measure.

The amendments were agreed to.

The amendments were ordered to be
engrossed and the bill to be read a third
time.

The bill was read the third time, and
passed.

TRANSACTION OF ROUTINE
MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the Sen-
ate will now proceed to the transaction
of routine morning business, with state-
ments therein limited to 3 minutes, not
to extend beyond 30 minutes.

THE TRANQUILIZER—
MEPROBAMATE

Mr. NELSON. Mr. President, today, I
should like to call the attention of the
Senate and the public to a shocking
situation in the pricing structure of
tranquilizing drugs. Tranquilizers are
widely used by doctors to treat patients
suffering from anxiety, tension head-
aches, muscle spasms, and nervous
diseases. One of the most widely pre-
seribed tranquilizers—indeed the fifth
most widely prescribed drug of any
kind—is a compound known officially as

MEPROBAMATE PROCUREMENTS BY THE DEFENSE DEPARTMENT
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meprobamate and widely sold under the exorbitant prices for a widely prescribed

trade names of Miltown and Equanil.

The holder of the patent on meproba-
mate is Carter-Wallace, Inc., a pharma-
ceutical manufacturer based in New
York City. Although Carter-Wallace sells
meprobamate under the trade name,
Miltown, this firm does not and never
has produced its own meprobamate
either in bulk or in final dosage form.
Carter-Wallace buys the bulk material
from foreign manufacturers for resale
and for use in the meprobamate tablets
it sells under its own name. The world
price of bulk meprobamate is 87 cents a
pound. Carter-Wallace resells it to
domestic manufacturers for $23,30 a
pound. In other words, Carter-Wallace
has been buying it at 87 cents a pound
and selling it to domestic manufacturers
at $23.30 a pound. On January 27, 1960,
the U.S. Government sued Carter-
Wallace—then known as Carter Prod-
ucts, Inc.—for attempting to monopolize
and fix prices in the interstate and for-
eign trade in meprobamate. Two years
later, the company signed a consent
decree designed to end its monopolistic
activities in meprobamate tranquilizers
and bring down the price to a reasonable
level.

It is astonishing to note that in the 6%
years since the decree was signed, Carter-
Wallace has raised its prices to the trade
and the consumer—increasing its profits
on the drug fivefold—while the world
price of bulk meprobamate has dropped
sharply.

In other words, Carter-Wallace has
been able to carry on its monopolistic
practices despite the very decree
designed to end them. It forces the
American public to pay increasingly

drug while its cost of manufacture con-
tinues to drop.

On March 23, 1968, the U.S. Govern-
ment charged in the U.S. Court of Claims
that Carter-Wallace's patent is invalid,
that it has misused its patent, and that
the firm “has combined and conspired
to restrain and combined and conspired
to monopolize and attempted to monop-
olize interstate and foreign trade and
commerce in meprobamate in violation
of sections 1 and 2 of the Sherman Act.”

Carter-Wallace's actions are aimed at
one goal; to prevent meprobamate from
becoming available to the American pub-
lic as a generic drug at a reasonable price.
Generic drug manufacturers cannot af-
ford to make meprobamate tablets if
they buy bulk material at Carter-Wal-
lace’s price. When they go into the world
market to buy meprobamate at the price
Carter-Wallace itself pays, the company
harasses them with patent infringe-
ment suits even though, as the Govern-
ment charged, the patent is invalid. In-
deed, Carter-Wallace has gone so far as
to sue the U.S. Government itself for $8
million because the Defense Department,
the Veterans’ Administration, and the
General Services Administration refused
to pay Carter-Wallace's excessive price
for meprobamate tablets which was as
much as nine times the competitive price
and went abroad to buy the drug.

I ask unanimous consent that a tabula-
tion showing the vast and almost incred-
ible savings made by the Defense De-
partment in procuring this drug from
competitive sources be printed at this
point in the RECORD.

There being no objection, the tabula-
tion was ordered to be printed in the
REcorp, as follows:

Cost of
foreign
product

Value of
low domestic

Number of
offer

contracts

Percentage

Carter-Wallace

Savingsto price as com-
defense pared to foreign
department product price

Number of
contracts

Percentage

Carter-Wallace

Savings to price as com-
defense pared to foreign
department product price

Value of
low domestic
offer

Cost of
foreign
product

$288, 594
474, 553

g $1,440,772
1 181,773

2

1

1

2,969, 087
1,418,659
1,756,384
339, 464
195, 350

206, 652
59,433
28,919

500
630
780
850
570
680

§1,152,177
2,494, 534
1,237, 886
1,549,732

280, 630
166, 430

2
1
2

470
390
560

$1,102, 836
253,992
795, 264 652, 954

10,272,808 8,589,222

$866, 990
188, 489

$235, 846
65, 503
142,310
1,629, 583

11n 1966 only two of seven contracts were placed on a competitive basis.

Mr. NELSON. Mr. President, by pur-
chasing from foreign competitive sources
in the 9-year period 1960-68, the Defense
Department bought for $1.6 million what
would have cost $10.3 million, thus sav-
ing the taxpayers about $8.6 million on
this one drug alone. The Defense Depart-
ment and other Federal agencies ecan ac-
complish these great savings because they
are not bound by law to observe patents
or licensing agreements and may pur-
chase at the lowest price from any manu-
facturer in the world. However, the
American consumer does not have such
a right and thus must pay whatever price
Carter-Wallace decides to charge. In
1969, the Veterans’ Administration
bought meprobamate at $1.55 for a bot-
tle of 500, 400-milligram tablets. The
price to the American druggist for this
tranquilizer under the name of Miltown
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is $31.20, which is 2,000 percent as much
as the VA's price. The price to the Amer-
ican consumer is about $52 or 3,300 per-
cent as much as VA's price.

Under the terms of the consent decree,
Carter-Wallace was required to sell bulk
meprobamate on a nondiscriminatory
price basis to all qualified pharmaceuti-
cal houses. A maximum price of $20 a
pound was fixed as the sales price with
a provision for increase of this maximum
price based on the Consumer Price Index.
Since the entry of this decree, Carter-
Wallace has sold only at the maximum
price—which in September 1966 was
raised to $21.40 a pound based on an in-
crease in the Consumer Price Index, and
in February of 1969 was increased to
$23.30 per pound.

The Carter-Wallace consent decree
was approved by the Court after a hear-

ing in which all parties presented de-
tailed argument. Judge Weinfeld sum-
marized the Government's position as
follows:

The Attorney General emphasizes that in
end result the Decree will correct the non-
competitive and monopolistic situation
which he charges has existed in the manu-
facture, use and distribution of meproba-
mate compound for the past seven years;
that not only will true competition result
by reason of the availability of the product to
all pharmaceutical houses on a non-discrim-
inatory basis, but that the maximum price of
$20.00 will enable them . .. to make a hand-
some profit and at the same time substan-
tially reduce the price of tranguilizing and
combination drugs to the consuming publiec.

In support of the proposed final judg-
ment, both Carter-Wallace and the Gov-
ernment relied on the same argument.
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This argument, as stated in Carter-wWal-
lace’s memorandum, was as follows:
Therefore, a pharmaceutical house paying
£20.00 a pound for meprobamate can, after
also reflecting labor and factory overhead in
manufacturing the compound into a me-
probamate, tranquilizing drug, and the cost
of packaging materials, reduce the price to
the wholesale trade of $2.70 per bottle, for
50 tablets of 400 milligrams strength, now
charged by Carter by 256% to $2.025 per bottle,
and make a gross profit of 54.5%; it could
effect a 38159% price reduction to $1.80 a

bottle and make a 48.89% gross profit; and
could effect a 50% price reduction to $1.35
a bottle and make & 32% gross profit.

In further support of the maximum
price of $20 per pound, the Government
stated in its memorandum, as follows:

The above figures show that other phar-
maceutical houses wishing to enter this field
and willing to operate on lower profit mar-
gins than is presently current could cut
prices of finished drugs as much as 50% be-
low those prevailing and still enjoy a con-
siderable profit.

Carter-Wallace’s cost of meprobamate
in final dosage form, which was com-
puted as 36.6 cents per bottle of 50 tab-
lets, 400 miligrams was taken from data
submitted by Carter-Wallace, which in-
formation had also been submitted by
that company in 1960 during the Ke-
fauver investigation of administered
prices in the drug industry. The cost of
36.6 cents per bottle of 50 tablets, 400
milligrams was, expressed as $7.32 per
bottle of 1,000 tablets, 400 milligrams, in
exhibit 156, page 9157, part 16, of the
Kefauver committee hearings. In terms
of bottles of 50 tablets, these costs may
be broken down as 19.2 cents for the
chemical compound, 4 cents for 2 per-
cent wastage, 10 cents for tableting and
7 cents for bottling, which totals 36.6
cents per bottle of 50 tablets.

Since 1962, Carter-Wallace’s price to
the wholesale trade of $2.70 per bottle,
for 50 tablets, 400 milligrams, has risen
to $3.60 per bottle while the cost of the
meprobamate bulk chemical compound
to Carter has dropped from $4.25 to less
than 90 cents per pound, or from 19.2
cents to 4.5 cents per bottle. Indeed, it is
still dropping. A copy of a price list of a
broker, M. W. Hardy & Co., Ltd., dated
February 1969, lists meprobamate at
$1.92 a kilo, which equals about 87 cents
per pound. Thus, even accepting, Carter-
Wallace’s tableting and bottling costs,
its final dosage form cost is now approxi-
mately 21.9 cents and its profit per bottle
of 50 tablets, 400 milligrams, has risen
from 740 to 1,640 percent. On the other
hand, the pharmaceutical houses pres-
ently paying Carter-Wallace $23.30 per
pound for the bulk material have an ad-
ditional manufacturing cost over Carter-
Wallace of $22.40 per pound, or 97 cents
per bottle of 50 tablets, while its price to
the wholesale trade currently averages
$1.10 per bottle of 50.

In sum, Carter-Wallace buys mepro-
bamate bulk chemical compound for less
than 90 cents per pound, and sells it to
pharmaceutical houses at $23.30 per
pound for a 2,600-percent profit. In ad-
dition, it puts its own label on the finished
tablet manufactured by someone else
which it sells to the wholesale trade at
$3.60 per bottle of 50 for a 1,640-percent
profit. The pharmaceutical house which
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purchases the bulk material from Carter-
Wallace at $23.30 per pound just about
breaks even when it sells the finished
tablets to the wholesale trade at $1.10 per
bottle of 50. The following chart demon-
strates the changes in the market situa-
tion since 1962:

1968

Carter-Wallace's cost of bulk mepro-
bamate per pound
Carter-Wallace's puce for bulk mepro-

$0.90
$23.00
2,600
$0.209
$3.60
1,640

bamate per pound . _ ... ...
Carter-Wallace's profit on bulk mepro-
bamate Iper pound (percent)_.......
Carter-Wallace's cost of finished tablets,
50, 400 (milligrams).
Carter-Wallace's price to wholesalers, 50,
A00 milligrams. . - oo
Carter-Wallace's profit on  finished
tablets, 50, 400 milligrams (percent). .

Various agencies of the U.S. Govern-
ment, including the Departments of the
Army, Navy, and Air Force as well as
the Veterans’ Administration, purchased
substantial quantities of meprobamate
tablets from sources other than Carter-
Wallace for use by the Armed Forces and
veterans hospitals. On September 14,
1967, Carter-Wallace filed a patent in-
fringement suit for damages of $8,000,-
000 against the United States in the
Court of Claims. On March 29, 1968,
the Government filed its answer, in which
it charged that Carter-Wallace “has
combined and conspired to restrain and
combined and conspired to monopolize,
and attempted to monopolize interstate
and foreign trade and commerce in me-
probamate in violation of sections 1 and
2 of the Sherman Act thereby rendering
said patent unenforceable.”

The patent on this drug was issued
in 1955, and for the last 15 years the firm
has been reaping tremendous profits.
Carter-Wallace’s profits compared to its
costs, on both bulk meprobamate and
finished tablets are nothing short of
sensational. Yet, this position is being
maintained by the 1962 consent judg-
ment which allows Carter-Wallace to
wring the maximum possible price from
the public.

The effect of the Department of Jus-
tice’s 1962 consent decree is to provide
Carter-Wallace with an umbrella and
allows the firm to charge unconscionable
prices.

The U.S. Government 2 years ago
charged that Carter-Wallace has con-
spired to monopolize, and has attempted
to monopolize trade and commerce in
meprobamate, in violation of sections
1 and 2 of the Sherman Act.

On June 11, 1970, the Department of
Justice repeated its claim that the me-
probamate patent is invalid and void
and that Carter-Wallace through writ-
ten contracts with other firms, first, has
allocated markets; second, tried to con-
trol the use of meprobamate even after
selling it to other firms; third, sold
meprobamate with the provision that the
validity of its patents would not be con-
tested, and, fourth, sold to certain large
firms at a lower price than it charged
other customers to the competitive dis-
advantage of such customers.

In view of the charges by the De-
partment of Justice, I believe it would
be in the public interest for the Depart-
ment to reopen the consent judgment or
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to consider the initiation of new pro-
ceedings against Carter-Wallace. Car-
ter-Wallace’s prices for meprobamate
and its ability to maintain them at such
a high level should be thoroughly ex-
plored so that the public will understand
why it is paying such high prices for
this drug.

ORDER OF BUSINESS
Mr. BYRD of West Virginia. Mr. Presi-

dent, I suggest the absence of a quorum.

The ACTING PRESIDENT pro tem-
port. The clerk will call the roll.

The assistant legislative clerk proceed-
ed to call the roll.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER (Mr,
ALLEN). Without objection, it is so
ordered.

NOMINATIONS—SUSPENSION OF
SENATE RULE XXXVIII DURING
ADJOURNMENT

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that
paragraph of rule XXXVIII of the Stand-
ing Rules of the Senate relating to pro-
ceedings on nominations be, and it is
hereby, suspended with respect to nomi-
nations unacted upon during the present
session, and the status quo shall not be
affected by the October 14 to November
16 adjournment of the second session of
the 91st Congress.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER OF BUSINESS

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that when
the morning business is concluded the
Senate proceed to the immediate con-
sideration of Calendar No. 1282, H.R.
4432,

The PRESIDING OFFICER. Without
objection, it is so ordered.

MESSAGE FROM THE HOUSE

A message from the House of Repre-
sentatives, by Mr. Berry, one of its read-
ing clerks, announced that the House had
agreed to the amendments of the Senate
to the bill (H.R. 17654) to improve the
operation of the legislative branch of the
Federal Government, and for other pur-
poses.

The message also announced that the
House had disagreed to the amendment
of the Senate to the bill (H.R. 17809) to
provide an equitable system for fixing
and adjusting the rates of pay for pre-
vailing rate employees of the Govern-
ment, and for other purposes; asked a
conference with the Senate on the dis-
agreeing votes of the two Houses thereon,
and that Mr. DuLskr, Mr. HENDERSON,
Mr. UpaLL, Mr. CorBeTT, and Mr. GRossS
were appointed managers on the part of
the House at the conference.

The message further announced that
the House had disagreed to the amend-
ments of the Senate to the bill (H.R.
18583) to amend the Public Health Serv-
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ice Act and other laws to provide in-
creased research into, and prevention of,
drug abuse and drug dependence; to pro-
vide for treatment and rehabilitation of
drug abusers and drug-dependent per-
sons; and to strengthen existing law en-
forcement authority in the field of drug
abuse; agreed to the conference asked
by the Senate on the disagreeing votes of
the two Houses thereon, and that Mr.
STAGGERS, Mr. JArMaN, Mr. RoGeErs of
Florida, Mr, SATTERFIELD, Mr. SPRINGER,
Mr., NeLseN, and Mr., CARTER were ap-
pointed managers on the part of the
House at the conference.

The message also announced that the
House had passed a bill (H.R. 19590)
making appropriations for the Depart-
ment of Defense for the fiscal year end-
ing June 30, 1971, and for other purposes,
in which it requested the concurrence of
the Senate.

The message further announced that
the House had agreed to the following
concurrent resolutions, in which it re-
quested the concurrence of the Senate:

H. Con. Res. T74. Concurrent resolution
providing for an adjournment of the two
Houses from October 14, 1870, to November
16, 1970; and

H. Con. Res. T75. Concurrent resolution au-
thorizing the Speaker of the House and the
President of the Senate to sign enrolled bills
and joint resolutions notwithstanding the
adjournment of Congress from October 14, to
November 16, 1970.

ENROLLED BILLS AND JOINT
RESOLUTION SIGNED

The message also announced that the
Speaker had affixed his signature to the
following enrolled bills and joint resolu-
tion, and they were signed by the Presi-
dent pro tempore:

HR. 140. An act to authorize the estab-
lishment of the Andersonville National His-
toric Site in the State of Georgia, and for
other purposes;

H.R.4172. An act to authorize the Secre-
tary of the Interior to provide financial as-
sistance for development and operation costs
of the Ice Age National Scientific Reserve in
the State of Wisconsin, and for other pur-
poses;

H.R. 9548, An act to amend section 15-503
of the District of Columbia Code with respect
to exemptions from attachment and certain
other process in the case of persons not
residing in the District of Columbia;

H.R. 10837. An act for the conveyance to
Pima and Maricopa Counties, Ariz., and to the
city of Albuquergue, N. Mex., of certain lands
for recreational purposes under the provisions
of the Recreation and Public Purposes Act
of 1926,

H.R. 12960. An act to validate the con-
veyance of certain land in the State of Cali-
fornia by the Southern Pacific Co.;

H.R. 13125. An act to amend section 11 of
the act approved February 22, 1889 (25 Stat.
676), as amended by the act of May 7, 1932
(47 Stat. 150), and as amended by the act of
April 13, 1948 (62 Stat. 170) relating to the
admission to the Union of the States of
North Dakota, South Dakota, Montana, and
Washington, and for other purposes;

H.R. 14685. An act to amend the Interna-
tional Travel Act of 1961, as amended, in
order to improve the balance of payments by
further promoting travel to the TUnited
States, and for other purposes;

H.R. 15012, An act to authorize a study of
the feasibility and desirability of establishing
& unit of the national park system to com-
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memorate the opening of the Cherokee Strip
to homesteading, and for other purposes;

H.R. 17575. An act making appropriations
for the Departments of State, Justice, and
Commerce, the Judiciary, and related agen-
cies for the fiscal year ending June 30, 1971,
and for other purposes;

H.R. 18410. An act to establish the Fort
Point National Historic Site in San Francisco,
Calif., and for other purposes;

H.R. 18776. An act to establish in the State
of Michigan the Sleeping Bear Dunes Na-
tional Lakeshore, and for other purposes; and

H.J. Res. 1396. Joint resolution to extend
the time for conducting the referendum with
respect to the national marketing quota for
wheat for the marketing year beginning July
1, 1971.

HOUSE BILL REFERRED

The bill (H.R. 19590) making appro-
priations for the Department of Defense
for the fiscal year ending June 30, 1971,
and for other purposes, was read twice
by its title and referred to the Commit-
tee on Appropriations.

COMMUNICATIONS FROM EXECU-
TIVE DEPARTMENTS, ETC.

The ACTING PRESIDENT pro tem-
pore (Mr. McGoverN) laid before the
Senate the following letters, which were
referred as indicated:

REPORT OF THE COMPTROLLER GENERAL

A letter from the Comptroller General of
the United States, transmitting, pursuant to
law, a report on the opportunities for im-
provement in the administrative and finan-
cial operations of the U.S. district courts, ju-
dicial branch, dated October 8, 1970 (with an
accompanying report); to the Committee on
Government Operations.

REPORT OF THE FEDERAL DEPOSIT
INSURANCE CORPORATION

A letter from the Chairman, Federal De-
posit Insurance Corporation, transmitting,
pursuant to law, a report of the Corporation,
for fiscal year 1969 (with an accompanying
report); to the Committee on Banking and
Currency.

PETITION

The ACTING PRESIDENT pro tem-
pore (Mr. McGoverN) laid before the
Senate the petition for redress of griev-
ances of Orville L. Cain, which was re-
ferred to the Committee on Finance.

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. BIBLE, from the Committee on
the District of Columbia, without amend-
ment:

S.3748. A bill to provide for the removal
of snow and ice from the paved sidewalks
of the District of Columbia (Rept. No. 91—
1310);

H.R.10335. An act to revise certaln pro-
visions of the criminal laws of the District
of Columbia relating to offenses against
hotels, motels, and other commercial lodg-
ings, and for other purposes (Rept. No. 91-
1311); and

H.R. 14982. An act to provide for the im-
munity from taxation in the District of
Columbia in the case of the International
Telecommunication Satellite Consortium,
and any successor organization thereto
(Rept. No. 91-1312).
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By Mr. BIBLE, from the Committee on
the District of Columbia, with an amend-
ment:

H.R.10336. An act to revise certain laws
relating to the liability of hotels, motels,
and similar establishments in the District
of Columbia to their guests (Rept. No. 91—
1313); and

H.R.13565. An act to validate -certain
deeds improperly acknowledged or executed
(or both) that are recorded in the land reec-
ords of the Recorder of Deeds of the District
of Columbia (Rept. No. 91-1314).

By Mr. BIBLE, from the Committee on
the District of Columbia, with amend-
ments:

8.3747. A bill to amend the District of
Columbia Code to increase the jurisdictional
amount for the administration of small es-
tates, to increase the family allowance, to
provide simplified procedures for the settle-
ment of estates, and to eliminate provisions
which discriminate against women in admin-
istering estates (Rept. No. 91-1815); and

S. 3749, A bill relating to crime in the Dis-
trict of Columbila (Rept. No. 91-1316).

By Mr., HATFIELD, from the Committee
on Interior and Insular Affairs, with amend-
ments:

S.1142, A bill to authorize and direct the
Secretary of Agriculture to classify as a
wilderness area the national forest lands
adjacent to the Eagle Cap Wilderness Area,
known as the Minam River Canyon and
adjoining area, in Oregon, and for other
purposes (Rept. No. 981-1317).

ADDITIONAL COSPONSOR OF A BILL
S. 1424

At the request of the Senator from
Wisconsin (Mr. NEeLsonN), the Senator
from New Jersey (Mr. WILLIAMS) was
added as a cosponsor of S. 1424, the
Truth-in-Packaging Act.

PROPOSED AMENDMENT OF THE
CONSTITUTION RELATIVE TO
EQUAL RIGHTS FOR MEN AND
WOMEN—AMENDMENTS

AMENDMENTS NOS. 1043 THROUGH 1046

Mr. ERVIN submitted four amend-
ments, intended to be proposed by him,
to the joint resolution (H.J, Res. 264)
proposing an amendment to the Consti-
tution of the United States relative to
equal rights for men and women, which
were ordered to lie on the table and to
be printed.

AMENDMENT NO. 1047

Mr. ALLEN proposed amendments to
House Joint Resolution 264, supra, which
were ordered to be printed.

ADDITIONAL STATEMENTS OF
SENATORS

TISHRI 10—1970: THE DAY OF
ATONEMENT; OCTOBER 9-10:
TIME OF NATIONAL ASSESSMENT

Mr. NELSON. Mr. President, the Na-
tion’s Jewish community is at present
observing the last days of the High Holi-
days, and this evening will begin Yom
Kippur, the Day of Atonement. For world
Jewry, this has been a period of contem-
plation and reflection, a time to seek for-
giveness for the transgressions of the
past, and a time to reach for the
strength, the understanding, and the
wisdom to face the problems and the is-
sues of the ensuing year.
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The High Holy Day message of the
Jewish Theological Seminary of America
sets the earnest tone of these days in a
concluding line from the “Ethics of the
Fathers'"—2:20:

The day is short. The work is hard. . . .
Ours is not to complete the task. Yet neither
are we free to neglect it.

This is also a time of reflection for our
entire country as we attempt to under-
stand and come to grips with the complex
problems which presently test us as a
nation and a society: the issues of war
and unrest abroad, and the serious chal-
lenges of violence, racism, crime, pover-
ty, drug addiction, environmental des-
truction, and institutional paralysis here
at home.

The message of the Jewish Theological
Seminary of America which was printed
in yesterday’s New York Times focuses
on questions and thoughts which are not
restricted by religious affiliation. It
speaks to the mind and conscience of
all citizens who are concerned about the
future direction of this society, and who
are unwilling to neglect these challenges.

I ask unanimous consent that the 1970
High Holy Day message of the Jewish
Theological Seminary of Ameriea, en-
titled “Who are the Addicted?” be
printed in the REcorb.

There being no objection, the message
was ordered to be printed in the REcorbp,
as follows:

WHO ARE THE ADDICTED?

It is not hard to point out those who are
addicted: who turn to alcohol or drugs or
violence, seeking a quick release from prob-
lems they feel helpless to attack.

But why do we so often try short-cuts to
the good, deceiving ourselves that it can be
easily achieved?

It is, of course, easier to see this in the lives
of others than to recognize it in our own.

We see it tragically today in the growing
numbers of our young who addict them-
selves to drugs.

They profess to be living more fully when
they seek to make their contact with the
good through the chemistry of drugs.

Yet in so doing are they not refusing to
face the challenges, the persistent struggles,
and even the frustrations, required to achieve
any good?

Are they living more fully—or, instead, are
they evading life?

Yet how many of their elders are also
addicted, in their own ways, to evading re-
ality?

AS PARENTS

How many of today's parents are facing-up
to the reality that there are no short-cuts to
the good, within their own home?

They will often imagine, with all sin-
cerity, that they are providing a good life
for their children and themselves by multi-
plying every material security for their fam-
ily. As though any amount of material goods
and ambitions can be enough to create a
healthy family.

To be a parent, instead of only a provider,
is to give our children our presence, as well
as our presents. It is to understand them:
almd to give them our patience as well as one

ove.

It is not only to instruct but also to listen;
not only to criticize them but to accept and
respond to their criticism, as well.

For how else can we teach our children
to listen and respond to us?

In what other ways can we hope to reach
our children deeply enough to shape their
characters and their lives for the good?

To imagine there is some lesser or easier
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way is to be addicted to an evasion of
reality.
OUR TEACHERS

How many educators, in this age of won-
derful technologies, have become addicted
to the uses of short-cuts to a good education?

We must never diminish our attention to
the crucial needs for improving and expand-
ing all of our educational resources.

Yet, all of us will fail to face reality 1f
we assume that any combination of the ma-
terial resources for good education can be
substituted for the primary educational re-
source: a good teacher.

It never was easy to be a good teacher, Nor
can it be. Involvement in one’s subject is
essential, but even more insistent is the un-
ending need to be involved in the lives of
one's students: to work unremittingly to
transmit to them, not information alone, but
also the desire to learn—and to build the
student’s character by the teacher's conslist-
ent example of what good character means.

We can be sure that nothing less can teach
wisdom as well as knowledge; nothing less
can truly educate our young.

THE LEADERS OF OUR SOCIETY

Our leaders fall us whenever they turn to
illusory short-cuts to the good.

We, and they, must not lose sight of the
inescapable fact that no new weapon-sys-
tems, no new laws, no new government pro-
grams, important as they may be, are enough
to bring the solutions to the problems which
overwhelm us today.

Anyone who imagines he has found, or can
find, some abrupt way to solutions is wrong.
And leaders who yield to the temptation
of offering simple answers, where there are
none, are turning their backs on reality in-
stead of coping with it. They too are addicted
to the immediate rather than the good.

Such addictions become profoundly dan-
gerous as we move against the stubbornm,
complex problems of our time: of our citles,
of our nation, of the world—of our bitter
racisms, our violences at home and abroad,
the stain of our poverty-stricken and of the
world's poverty-stricken.

What we need from our leaders—as much
as from ourselves, our young, our parents
and our teachers—are the great strengths of
reality: vision and character. We need their
determination and dedication, and our own,
to keep advancing on the long road to the
good—whatever difficulties and disappoint-
ments and frustrations we may find on the
Way.

Therefore, we must know that, in every
aspect of our lives, and of soclety . . .

It is as much an error to be overconfident,
when some small advance toward the good
is achieved, as it is to be pessimistic because
more has not yet been accomplished.

“The day is short. The work is hard . . .
Ours 1s not to complete the task. Yet neither
are we free to neglect it.”—Ethics of the
Fathers [2:20].

NATIONAL WHEAT INSTITUTE

Mr. MANSFIELD. Mr. President, it is
a coincidence, yet nonetheless signifi-
cant, that this year’s “Day of Bread” ob-
servance on October 6 occurred almost
simultaneously with the formation of
the National Wheat Institute, Day of
Bread is a symbolic expression of inter-
national gratitude for the staff of life.
As such it serves to focus worldwide at-
tention on the great contribution wheat
makes to the human diet, and the im-
portant qualities that make wheat a ma-
jor weapon in the fight against hunger
and malnutrition. This year’s observ-
ance is enhanced considerably by the for-
mation of a new organization which will
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attempt through a national research and
promotion program to make wheat even
more attractive and beneficial to people
at home and abroad.

WHEAT'S NEW DIMENSION: THE AGE OF
INTELLIGENT CONSUMPTION

The work of the State wheat com-
mission in my own State and in the nine
other commercial wheat States has
proven beyond a doubt that research and
promotion funds can be put to construc-
tive use to increase utilization of this
basic commodity.

Basic and applied research authorized
by these commissions have played a ma-
jor role in unlocking the nutritional se-
crets of wheat. But until now, their ac-
tivities have lacked cohesive and com-
prehensive support on the national level.

Now, for the first time, a program that
is national in scope is being implemented
to seek expanded exports and to achieve
an elusive, yet basic, objective of the
American wheat producer: to break the
40-year-old cycle of declining per capita
consumption.

Based in Washington, the National
Wheat Institute will focus on two areas
of critical importance: First, research
on enrichment, fortification, and market
development; and second, a change in
public attitude that, hopefully, will bring
about more widespread appreciation for
wheat’s excellent nutritional qualities.

Figures on per capita U.S. wheat con-
sumption for the past 40 years vividly
dramatize the need for such a program.
During that period, flour consumption
has dropped from 169 pounds to 112
pounds, and even though the rate of de-
cline has slowed sharply in recent years,
the net result is that Americans now
are eating about a third less wheat than
previously.

The trend is especially distressing to
the American wheat producer, who finds
himself hemmed in by a somewhat static
domestic market in which population
increase alone provides room for growth.
In addition, the wheat producer is beset
by the same chronie ills that plague other
major segments of agriculture: his costs
for supplies, equipment, taxes—virtually
everything he buys—continue to rise,
but his prices stay the same.

From his standpoint, the formation
of this new organization is indeed a
hopeful sign. Before we examine the po-
tential it offers, we should consider how
this organization came about, and how
it will be funded.

During the 1968-69 farm program
year, here was an accumulation of ap-
proximately $4.2 million in the Wheat
Inverse Subsidy Pool, which was estab-
lished as a means of keeping our wheat
competitive with world prices. Because of
pricing arrangements under the Inter-
national Grains Agreement during 1968,
world wheat prices for much of that
vear held about our domestic prices—the
only recent year in which such condi-
tions have prevailed. Fewer payments
from the pool thus were needed to keep
our wheat moving into international
trade. And, the books at USDA showed
a balance of $4.2 million at the end of
the program year.

The mere disbursing of a pool of that
size would pose considerable difficulty—
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especially since approximately 832,000
wheat producers participated in the pro-
gram, More than half the refunds to pro-
ducers would be for less than $3.

And so, Congress, by a unanimous vote
in both Chambers, approved legislation
that gives producers the opportunity to
accomplish jointly what they could not
possibly do alone: to sponsor a compre-
hensive program designed to increase
utilization and to improve their overall
competitive position.

I emphasize the point that Govern-
ment funds are not involved in this pro-
gram. I also emphasize the point that
this is not a scheme to usurp funds that
rightfully belong to producers. The right
of the individual to withdraw his pro
rata contribution from the pool has been
carefully safeguarded. The legislation
passed by Congress provides for a 90-day
period in which any producer can with-
draw his contribution to the fund—and
none of the money can be spent until
that 90 days has expired.

I believe the great majority of pro-
ducers will welcome the opportunity to
participate in a program of this kind—
that they will quickly recognize and ac-
cept the challenge to achieve a common
objective.

Certainly this is the quickest way for
wheat producers to generate needed and
dramatic impact; it is also the least pain-
ful way financially. Actually the possible
refunds would only amount to 0.5 percent
times the producers 1968 certificate pay-
ment.

The fact that the program will not
work a hardship on producers is fairly
evident from the breakdown on the size
of the payments—or possible refunds—
involved: 229,000 would be for less than
a dollar; 417,000 would be for between $1
and $5.79; and only about 5,000 producers
are eligible for a refund of more than
$58.

The most important questions from the
producer’s standpoint are:

Who will administer the funds once
a determination has been made of how
much money is available?

What potential does the program
offer?

What projects would the Institute un-
dertake?

First, the funds will be administered
by wheat producers serving on the Insti-
tute’s board of directors. These producers
will also represent the general farm or-
ganizations who founded the National
Wheat Institute: U.S. Durum Growers,
NFO, Farmers Union, National Grange,
and National Association of Wheat
Growers. The Board will have an ex
officio member from USDA, and the Sec-
retary of Agriculture will also approve
specific program projects.

In addition to this organization struc-
ture, the Institute will also have an ad-
visory committee consisting of repre-
sentatives of other segments of the wheat
industry, such as the Millers National
Federation, the American Bakers Asso-
ciation, the Wheat and Wheat Food
Foundation, and others. The advice and
counsel of technical advisers from uni-
versities and research organizations will
also be available to the Institute.

The exciting side of this story is that
such an undertaking may well trigger a
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major shift in emphasis for wheat, a shift
in which there is less concentration on
conspicuous production, and much great-
er emphasis on intelligent consumption.

In the past few decades, the American
wheat producer has made tremendous
strides from a production standpoint.
Per acre yields nationally have risen
dramatically in the past 20 years—from
about 20.7 bushels per acre—the 1950—
60 average—to about 30.7 bushels per
acre in 1969.

Yet, wheat has fallen far short in the
critical areas of utilization. Exports have
risen, yes. But not enough. In addition,
the wheat industry has been unable to
combat effectively the present deplorable
consumption trend.

The solution to this problem will be
difficult at best; it will require a funda-
mental change in public attitude.

When the economy of a nation im-
proves significantly, as ours has in re-
cent years, the traditional foods in the
diet—usually those high in starch con-
tent, and relatively inexpensive—decline
in utilization. In the United States we
have seen a terrific increase in consump-
tion of meat in the past decade or so, and
this meant a general upgrading in the
diets of consumers primarily because
meat is an excellent source of protein.

Yet converting grain into animal pro-
tein is an expensive process; it takes 10
pounds of feed to make one pound of
beef; about 2 pounds of feed to make
a pound of chicken; and about 3
pounds of feed to make a pound of eggs.
Most of the underdeveloped countries
cannot afford to make that conversion.

Here we can, and while we have wit-
nessed an amazing increase in consumer
demand for meat, we have also seen a
reduction in demand for starch-based
foods.

Most Americans have become extreme-
ly diet conscious. The unfortunate as-
pect for wheat is that breadstuffs are
distinguished in the public mind as high
in starch content—something to steer
clear of it you do not want to get fat.
It is unfortunate Because the facts speak
otherwise. The nutritionists make an ex-
cellent case for wheat as a basic part of
the diet—the possibilities through en-
richment and fortification hold fantastic
potential—but only if basic research is
applied on a practical level, This coupled
with more intelligent consumption on
the part of the public can have a strong
positive impacet for wheat.

This dual challenge should serve as a
guidepost for the new National Wheat
Institute.

The experts seem in general agreement
that traditional uses provide the greatest
potential for expanded domestic wheat
utilization. Still we need to know a great
deal more about established eating
habits. More knowledge about consump-
tion patterns is needed in order for nutri-
tionists to make good value judgments
about the overall role bread plays in our
diet. Once this is known, enriched and
fortified products can be made that are
attractive in terms of taste and texture
and also from an economic standpoint.
For example, considerable evidence now
suggests that fortification of flour-based
foods represents the most appropriate
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way to improve the iron content of the
American diet.

And so to increase domestic consump-
tion, wheat needs new and improved
products; there is an urgent need for an
organization that will not only help de-
velop these produects, but will also pro-
mote them with the general public.

The Institute’s other major target
area—exports—is equally promising.
Most of the world's population still de-
pends on cereal grains as its primary
source of caloric intake. And of the
world’s total acreage planted to cereals,
31 percent is devoted to wheat.

Japan recently became our first bil-
lion dollar customer for agricultural
products, and if its example of wheat
usage is followed by the developing na-
tions, the possibilities for increased wheat
exports are staggering. But again, these
nations will develop as good customers
for American wheat only as a result of
sound technological, economic and mar-
ket development work.

The role of wheat and other cereal
grains in combating world hunger will
become increasingly important; the basic
problem of nutritional deficiency boils
down to one of finding a digestible and
acceptable balance of proteins. And in
many countries livestock sources are out
of the question for cost reasons for many
years to come. The problem is made es-
pecially complex because even if suffici-
ent good quality food is available, get-
ting it into the diet of illiterate, unknow-
ing and unbelieving people may still be
impossible. The obstacles here again
challenge the initiative of the wheat in-
dustry because centuries’ old habits, tra-
ditions, taboos and methods must be
erased or circumvented. Whole national
habits of eating, cooking, serving, pre-
paring, marketing, growing, processing,
storing, and selling are involved.

Yet, the technology needed to over-
come these problems is emerging at a
rapid rate.

The National Wheat Institute should
give a significant boost to the effort al-
ready underway to put this technology to
work. Some of our competitors, such as
Canada with its central marketing or-
ganization, are making major strides in
this field, and it is essential that we keep
pace with them.

I am especially encouraged that the
Nation’s wheat producers will have for
the first time at the national level a
source of guidance and assistance in the
critical area of increased utilization.

It represents a major opportunity to
attack wheat’s persistent and perplexing
problem of underconsumption at home,
and meet the challenge of expanding ex-
ports abroad.

NEBRASKA WANTS ELECTORAL
VOTE CONCEPT RETAINED

Mr. HRUSKA. Mr. President, there are
many who hold firm and abiding judg-
ment that Senate Joint Resolution 1 is
not only unwise but dangerous. The
joint resolution seeks to bring about the
election of the President of the United
States by direct popular vote. It would
totally abolish the electoral college.
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While there are many objections to
such a change, among the most frequent-
ly mentioned are that it would substan-
tially change the form of our Federal
Government, and for the worse, and also
that it would greatly reduce the voting
power and the position of the smaller,
less populous States, like Nebraska.

Recent editorial comment in Nebraska
newspapers shows that attention and
study beyond the slogan of one-man,
one-vote has been devoted to this vital
subject.

The Omaha World Herald editorial
cites nine ‘““valid” reasons for opposing
the direct popular election. Each of those
reasons is sufficiently described to carry
much weight, The Lincoln Journal edi-
torial points out that the change would
produce “its own set of uncertainties,
doubts, fears, and imponderables that
could be even more appalling than those
of the present procedure.”

The Journal goes on to say that the
direct popular vote would “remove one of
the sturdiest girders of our federal re-
public system” and that it would tend
to concentrate this power in the large
population centers.

The two glaring defects of the pres-
ent electoral system are: First. The indi-
vidual presidential electors are free to
cast their votes for whomsoever they
please, regardless of the votes cast by
the State; second, if no candidate gets a
majority of electoral votes, each State
has one vote, which is cast by the State
delegation serving in the House of Rep-
resentatives. The correction of these er-
rors is simple: First, abolish personal
electors and simply have an automatic
tallying of the electoral votes of each
State. Second, if a run-off is necessary,
have a joint session of Congress, where
each Member of the House and Sen-
ate would cast one vote for either of the
two highest candidates.

Recently a great many unsupported
statements were made about how the
“people” in Nebraska feel about this
issue.

Last week a non-Nebraskan, visiting
in the State for political purposes, said
he was “willing to bet"” that a poll in
the Cornhusker State would show a
majority in favor of popular voting.

On this subject, each Nebraskan
would have his own ideas. An editorial
in the Lincoln Evening Journal spoke on
this subject in an editorial entitled
“Worst Conceivable Time.” It is well put.

I ask unanimous consent that the
editorial from the Omaha World Herald
and the two editorials from the Lincoln
Evening Journal be printed in the
RECORD.

Similar consent is requested as to
Nebraska Unicameral Resolution 104,
approved on September 19, 1969, by a
vote of 29 to 2 and as introduced by
Senator Henry F. Pedersen, Jr. It calls
for retaining the electorial vote system
under the so-called “District” plan.

There being no objection, the items
were ordered to be printed in the Recorp,
as follows:

[From the Sunday World-Herald, Sept. 27,
1970]

Way W OpposE ELECTION
Reader Brian R. Hill challenges us in a
Public Pulse letter today to give “a wvalid
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reason” why the president of the United
States should not be chosen by direct popu-~
lar election.

Here are nine reasons we consider valld.
It should be emphasized that we are speak-
ing of Sen. Birch Bayh's measure currently
before the Senate. It is a proposal for a
constitutional amendment which would
abolish the Electoral College. The candidate
recelving the largest popular vote would be
elected, provided he received at least 40
per cent of the votes cast. If he did not, a
runoff election would be held between the
two highest vote-getters.

1. Direct-popular election would en-
courage splinter candidates and the forma-
tion of single-issue parties.

Much of the concern behind present reform
attempts arose from the George Wallace
threat in 1968. It was feared that Wallace
would get enough electoral votes to throw
the election into the House, and that Wallace
thus would be placed in a position to bargain
with the two major candidates for their
support.

Under the Bayh plan, there could and prob-
ably would be several splinter candidates,
making a run-off election a distinct prob-
ability. The two leading candidates would
be under tremendous pressure to make deals
with the splinter groups for their support
in the runoff.

2. Under the Bayh proposal, a candidate
could win the presidency with only 40 per
cent of the vote, even though he carried no
states.

A weakness of the present system is that
a candidate can receive fewer popular votes
than his opponent, but still win the presi-
dency in the Electoral College. We do not
believe it would be an improvement to enable
a man to become president on the votes
of a few big cities.

3. The federal system, already on shaky
ground, would be weakened further, pos-
sibly terminally, by removing the states from
the electoral process.

4, The rights of all minorities would be
endangered by the removal of incentive for
compromise of political ideas.

It no longer would be necessary, under
the Bayh plan, for a national party to put
together a broad-based program designed
to appeal to a wide cross-section of the elec-
torate. Demagoguery would be encouraged;
conceivably the presidential election would
be determined by television campalgning in
the big cities.

5. Direct popular election would require
federal election standards and policing to
which all states would have to submit,
regardless of their own laws or constitutional
provisions.

The complications that would arise from
this are being foreshadowed by the confusion
over the congressional enactment provid-
ing an 18-year-old voting age.

6. The opportunities and temptations for
vote fraud would be enlarged. Under the
present system, the effect of ballot stealing
is localized. In a national direct vote, fraud
would have a direct impact on the final out-
come.

7. The vote-counting process would be
long and unwieldy. With run-offs and re-
counts, the nation would be kept in an un-
settling suspense for weeks, possibly months.

8. The participation of small-population
states in the political process would be re-
duced measurably.

It has been calculated that Nebraska's
voting power would have been reduced by 20
per cent in 1968 had there been direct elec-
tion of the president. Thirty-three other
states would face diminution of political
“clout” in varying degree.

9. The Bayh plan is characterized by nu-
merous procedural uncertainties.

How would election standards be set
and enforced? Who would determine which
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parties could field candidates? How long
would it take to count votes, and how would
challenges be resolved?

Reader Hill characterizes our opposition
to the direct election as “moss-backed con-
servatism.” If that is what it is, then some-
one is in dublous company, for we are joined
by such as Theodore White, columnists Man-
kiewicz and Braden, Professor Alexander
Bickel of Yale Law School, Tormer Eugene
McCarthy aide Richard N. Goodwin, Sen.
Thomas Eagleton of Missouri, and a host of
other certified liberals.

We belleve the electoral system should be
reformed. But we do not believe it should be
reformed in a way that would destroy the
two-party system, usher in the politics of
ideology, endanger the political rights of
minorities and change the United States
overnight from a federal republic to a uni-
tary democracy.

|From the Lincoln Evening Journal and

Nebraska State Journal, Sept. 12, 1969]

ELECTING A PRESIDENT

The presidential election system of this
country does contain “uncertainties, doubts,
fears and imponderables,” as Rep. Emanuel
Celler, D-N. Y., contended in House debate on
the subject.

But it does not necessarily follow that a
system of direct popular election of the Pres-
ident is required to overcome these horribles,
which is proposed by Celler, chairman of the
House Judiciary Committee,

It is quite possible, In fact, that direct
popular election of the President, scrapping
the whole electoral system, could produce its
own set of uncertainties, doubts, fears and
imponderables that could be even more ap-
palling than those of the present procedure.

Actually, the major faults of the existing
system are not so extreme as to warrant such
a far-reaching change as the direct election
would entail; nor is the correction of these
faults so controversial as to jeopardize any
change at all, as is the case of the fight for
direct election.

The two glaring defects in the present elec-
toral system are: (1) the freedom of individ-
ual electors in some states to cast their pres-
idential ballot for whomever they please,
without regard for the expressed preference
of the voters in those states; and (2) throw-
ing the decision into the House of Repre-
sentatives, with one vote for each state, {f no
presidential candidate has a majority of the
electoral votes.

The first of these could be disposed of by
eliminating the position of *elector” and
simply having an automatic tallying of the
electoral votes of all the states.

The second would require only a change to,
preferably, a run-off election between the
two highest candidates or designation of both
the House and Senate, with each member
having a votle, as the decisive element where
an electroal majority is lacking.

Another shortcoming, less severe, in the
present system is the “winner-take-all" dis-
tribution of electoral votes in each state.

This could be remedied—and, in the opin-
ion of The Lincoln Journal, should be rem-
edied—by going to the “distriet” plan, under
which one electoral vote would be allotted
to each congressional district, determined by
the outcome of the popular vote for Presi-
dent in that district, and two votes to each
state at large, determined by the presidential
vote in the whole state.

This would retain in integrity of the fed-
eral system, which is one of the unique fea-
tures of this country's very successful polit-
ical system, in which the states have certain
powers of their own—specifically, in this
case, the election of a President.

Elimination of the electoral concept in
favor of a direct popular vote would remove
one of the sturdiest girders of our federal
republic system and move the country in-
evitably toward a wunitary, centralized
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democracy. It most certainly would weaken
the influence that the more sparsely popu-
lated states now have on the selection of a
President and would tend to concentrate this
power in the large population centers.

The direct election opens a host of addi-
tional uncertainties such as federal control
over election laws generally and the acces-
sibility of third parties to the national ballot.

Finally, inasmuch as a large number of
smaller states would lose their electoral
identity in a change to direct elections, it
would seem almost certain that this ap-
proach could never be ratified by the neces-
sary 38 states.

This makes the current congressional pre-
occupation with direct election worse than
an exercise in futility; it undoubtedly is
delaying the urgent changes needed in the
present system.

[From the Lincoln Evening Journal and
Nebraska State Journal, Oect. 3, 1970]

WorsT CONCEIVABLE TIME

It was a little presumptuous of Sen, Birch
Bayh, Indiana Democrat, to come into Ne-
braska and say that he would be “willing to
bet” that a poll of Nebraskans would show
a majority in favor of direct popular election
of the President, even though the state’s
two senators are battling the proposition.

It is tragic that such important legislation
was not pushed early in the session so that
there could have been adequate debate and
some opportunity for amendment reform to
be submitted to the states with the possi-
bility of consideration before the next pres-
idential election.

The amendment, as presented by Sen.
Bayh, had vast implications for the Amer-
ican political system. It was brought to the
floor at the worst conceivable time for
methodical and considerate debate; a time
when there was a rush for adjournment and
to hit the campaign trails.

After George Wallace, as a third party
candidate, threw fear into the party leaders
and serious Americans in 1968, there was
much talk about a need for change, but
little consensus as to what the change should
be

Possibly if there had not been a filibuster
against the bill the Senate might have voted
for it. Yet taking the risks of the worst that
can happen under the present system is
preferable to hastily passed legislation which
would change the American system of elect-
ing presidents.

To Sen, Bayh it could be said: he might
have known the Democratic audience he was
addressing but it is doubtful if he could win
much money betting on how Nebraskans
would vote.

LEGISLATIVE REsoLUTION 104

Whereas, there are now pending in the
Congress of the United States several pro-
posals for changing the method of electing
the President and the Vice Presldent of the
United States; and

Whereas, there is a need for a change in
the present electoral college system; and

Whereas, one such proposal is contained in
Senate Joint Resolution 12 cosponsored by
Senator Carl Curtis of Nebraska, and under
this proposal each congressional district
would have one electoral vote which would
go to the winning presidential candidate,
and each state would have two additional
votes which would go to the winner in the
state.

Now, therefore, be it resolved by the mem-
bers of the Nebraska Leglslature in eightieth
session assembled:

1. That the Legislature endorses and urges
the adoption of Senate Joint Resolution 12.

2. That copies of this resolution be sent
to Senator Curtis and the other members of
the Nebraska delegation in Congress.
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HOPE FOR NEGOTIATED PRISONER
SETTLEMENT STRONG

Mr. HATFIELD. Mr. President, de-
spite the initial Communist denuncia-
tion of the peace proposals made by
President Nixon Wednesday night, there
is real hope progress can be made in
gaining the release of American prison-
ers of war. The Communist reaction was
as expected. Also as expected, their re-
jection of the Nixon proposals was not
outright and irrevocable.

Viewed objectively, proposals by Pres-
ident Nixon this week and those made by
the other side last month are less far
apart than previously. Although we pro-
pose unconditional release immediately,
and the Communists insist upon hold-
ing the POW’'s until completion of a
political settlement satisfactory to them,
at least, for the first time, both proposals
are on the table side by side.

Prior to this week there has been no
real room for negotiations which both
sides would recognize. That there is
now such a possibility for negotiations is
a real sign of hope.

ARTICLE II, SECTION ON MENTAL
HARM OF GENOCIDE CONVEN-
TION IS MADE CLEAR BY PRESI-
DENT’S PROPOSED UNDERSTAND-
ING

Mr. PROXMIRE. Mr. President, in
past years there have been some ques-
tions concerning the exact meaning o’
the section of article II of the Genocid>
Convention referring to acts causing
“serious mental harm.” The dquestion,
and I consider it most important, centers
around the definition of “mental harm.”

It is clear to me that the President’s
proposed understanding, which would be
issued by the United States, makes the
meaning and intent of this phrase per-
fectly clear. The proposed understand-
ing reads:

That the United States Government un-
derstands and construes the words “mental
harm” appearing in Article II(b) of this
Convention to mean permanent impairment
of mental facilities.

Wwith this understanding, before a
charge could be sustained, it would have
to be proved that the person involved
had suffered permanent impairment of
their mental facilities. This standard
would deter allegations of a frivolous na-
ture. It also provides us with a guideline
for interpretation in our courts.

I believe that the time has come for
the entire Senate to discuss the ramifica-
tions of this convention, such as the one
I have just mentioned. By bringing the
Genocide Convention to the floor of the
Senate in the post-election session, we
could discuss all of the issues involved. I
urge the Committee on Foreign Relations
to consider action on this convention at
the earliest possible date.

IMPROVED STREET LIGHTING IN
THE DISTRICT OF COLUMBIA

Mr, BIBLE. Mr. President, I am sure
that many Senators have noticed the be-
ginnings of a bright, new look in certain
areas of Washington, D.C., as a result of
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a new street lighting program begun by
the District of Columbia Department of
Highways and Traffic.

This program is aimed at making the
major streets of Washington safe from
crime, by eliminating the cover of dark-
ness which is vital to the mugger and
criminal element now preying on inno-
cent citizens and small businesses in the
community.

The Select Committee on Small Busi-
ness—of which I have the honor of be-
ing chairman—in its hearings on the
impact of crime against small business,
cited street lighting as one of the major
factors in the prevention of crime. The
report of the Small Business Administra-
tion, “Crime Against Small Business,”
published by the Select Committee on
Small Business in 1969, stated that “ef-
fective street lighting is one of the best
deterrents to robbery and burglary.”

This program, begun by the District of
Columbia Highway Department, will cer-
tainly go a long way in providing pro-
tection for the many beleaguered small
businessmen in high crime areas of the
District of Columbia.

I am sure every Senator joins with me
in urging the Distriet of Columbia gov-
ernment to move forward as fast as possi-
ble to relight Washington and return the
streets to the citizens.

For the information of all Senators, I
ask unanimous consent that a letter
which I received from the District of
Columbia Department of Highways and
Traffic, an editorial from the Washington
Post of October 5, 1970, and an article
published in U.S. News & World Report
of September 21, 1970, be printed in the
Recorp to provide additional detail on
this program.

There being no objection, the item was
ordered to be printed in the Recorp, as
follows:

GOVERNMENT OF THE DISTRICT OF
CorLumMpIA, DEPARTMENT OF HIGH-
WAYS AND TRAFFIC,
Washington, September 30, 1970.
Hon, AraN BIsLE,
U.S. Senate, Old Senate Office Building,
Washington, D.C.

DEAR SENATOR BIBLE: This is In regard to
my recent telephone conversation with Mr.
Evans of your staff, wherein we discussed
& number of points concerning the street
lighting program currently underway here
in the District of Columbia.

As you may know, we have long held the
bellef that higher levels of street light in-
tensity can be used as a deterrent to night-
time crime. Earller studies conducted In
other cities have indicated this in general
terms, but insofar as we know, a controlled
statistical study for determining the actual
effect of high intensity street lighting on
nighttime crime experience has never been
carried out.

In view of this, we recently formulated a
program in which four crime statistical areas
were to be provided with high intensity street
lighting. Enown here in Washington as
“Carney Blocks"”, these four areas include 113
city blocks. They were selected on the basis
of high crime incidence as provided to us by
officlals of the Planning and Operations Di-
vision of the Metropolitan Police Depart-
ment.

In conjunction with this, we requested and
received a supplemental appropriation from
Congress in the amount of $365,000 to im-
plement the “Carney Block™ program. Our
plan calls for equipping all the streets in
these blocks with high intensity lighting,
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with higher lighting levels being directed
toward arterial streets, and lesser ones on
residential streets and alleys. This program
is currently underway insofar as engineering
is concerned. However, at the present time,
only a very small number of units have actu-
ally been installed in the field.

Thus, insufficient time has elapsed to en-
able us to statistically determine the degree
to which crime will actually be reduced in
these experimental areas. However, based on
the limited information available following
the relighting of 7Tth Street, NNW., between
Pennsylvania Avenue and New York Avenue,
it appears that a reduction of approximately
30% in nighttime crime has occurred in this
area. Therefore, we anticipate similar de-
creases in crime in the “Carney Blocks™.

Now that you have some of the program
background as It was originally concelved,
you may wish to know a little more concern-
ing our present activity in terms of high in-
tensity lighting installations on other streets
in the city. I belleve you are aware of the
high intensity lighting recently installed on
Pennsylvania Avenue, S.E., between the
Capitol and Barney Circle. This installation
was funded from the "Carney Block™ appro-
priation. I should also point out that high
intensity lights were installed under special
funding on the following streets:

14th Street, N.W., between New York Ave-
nue and Spring Road.

Tth Street, NNW., between New York Avenue
and Florida Avenue.

H Street, N.E., between 2nd Street and
Bladensburg Road.

The cost of lighting these streets was $110,-
000 and was completely financed through
funds recelved from the Redevelopment Land
Agency. Incidentally, the impact of the
lighting on these three streets, referred to by
the Redevelopment Land Agency as Civil
Disturbance corridors, has been significant.
Encouraging comments have been received
not only from local residents and business-
men, but from other casual sources as well.

I believe that particularly as a result of
these RLA projects, significant interest has
been aroused on the part of members of the
community for improvements in city-wide
street lighting. In fact, the number of letters
we are receiving requesting the installation
of high intensity lighting has increased tre-
mendously since 14th Street, Tth Street and
H Street were relighted. For instance, re-
quests have been received for high intensity
lighting on Columbia Road, N.W.; 18th
Street, N.W.. Georgia Avenue, N.W.; and
Benning Road, S.E.; to name but a few.

A more recent development in our street
lighting program was my appearance before
the Law Enforcement Assistance Act Com-
mittee, who reviewed our application for a
grant-in-ald for relighting additional high
crime streets in the District of Columbia.
Unfortunately, the response was not as favor-
able as we had hoped for, but we have been
requested to make another presentation in
approximately three weeks which should
more clearly present the need I believe the
community has for utilizing street lighting
to make streets safer at night. In this con-
nection, a staff engineer is presently contact-
ing the Inspector of each Metropolitan Po-
lice District, to obtain from him a deter-
mination as to the business streets on which
he feels funds for improved lighting can be
most efficlently expended,

I hope the information outlined here will
be useful to you. I do wish to personally
thank you for your continuing interest in our
program and,6 at the same time, assure you
that its execution will be vigorously and con-
tinuously pursued insofar as our financial
capabllities permit.

Sincerely yours,
JoHN E, HARTLEY,
Assistant Director.
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[From the Washington Post, Oct. 5, 1970]
THANKS FOR THE LicHT ToOUCH

If you've been downtown at night re-
cently—perhaps for some of those Thursday
evening shopping specials—you may have
noticed that the city has done something
very bright along the streets: new sodium
vapor lights, more than twice as effective as
those old purplish mercury vapor ones. In
fact, the new units have made some blocks
as bright at night as they are on sunny after-
noons. Credit for the switch goes to the Met-
ropolitan Washington Board of Trade, which
campaigned hard for the project, and to the
city’s highway department, which is respond-
ing. Not only are the new lights apparently
helping to cut down crimes in these areas,
but they are making the downtown street
more attractive for evening strollers.

[From U.S. News & World Report, Sept. 21,
1970]

WasHINGTON'S NEw LooK AT NIGHT

A drive is on to sweep the shadows from
Washington, D.C., and turn it into a city of
light.

President Nixon likes the idea. Dismayed
to find that the capital city these days is
“abandoned by night" and “all but lifeless
during the week-ends,” he has reversed the
1964 edict of Lyndon B. Johnson which
dimmed the lights inside the White House in
the interest of economy.

To combat Washington's current image—
as a city where crime is rampant and where
many people are afrald to stay downtown
after dark—Mr. Nixon is trying literally, to
roll back the darkness.

FLAG WILL FLY

His campaign began with a symbolic ges-
ture: The President ordered that the Amer-
ican flag which flies over the White House be
appropriately illuminated so that it could
legally be kept flying—and visible to tour-
ists—all night long.

But symbolism is only a part of it.

Other Presidents had fought the darkness
with patriotic fervor. The John F. Kennedys
lighted the Jefferson Memorial for the first
time, The Johnson Administration found the
funds to floodlight the U.S. Capitol dome
from dusk until dawn. New and dramatic
lighting was installed at other great federal
monuments. Yet the spreading blight of
darkness and fear crept over the city’s core.

Now, Mr. Nixon hopes, all that can be
changed. The General Services Administra-
tion has a plan to light up the entire “Fed-
eral City"—or central part of Washington—
after dark.

That effort was launched in April. Riot-
torn areas of Washington were equipped
with bright new street lamps which, accord-
ing to Mayor Walter Washington, have
brought a measurable decrease in crime.
Plans are going forward to bathe every im-
portant federal building in light—Post Office
Department, Internal Revenue Service and
all others.

Target date for completion of this project
is this Christmas. When the President lights
the National Christmas Tree, the planners
say, “He ecan have the added pleasurs of
Jighting up the downtown sector at the same
time."

PRESIDENTIAL STROLL

On September 9, Mr. Nixon took a daytime
stroll through the Federal City area to see
what else needs to be done to revitalize it.

The Federal City area is a stretch of land—
Just over a mile—that runs between the Capi-
tol and the White House, and the area im-
medlately around it—three or four blocks
north and south,

The President came up with several sug-
gestions. In the area around the Mall which
is being cleared by tearing down old tem-
porary buildings, Mr, Nixon envisaged a lively
park, such as Copenhagen’s Tivoli Gardens
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or the Bois de Boulogne in Paris, filled with
restaurants and other attractions.

Along Pennsylvania Avenue, where com-
mercial bulldings have been giving way to
huge federal buildings and asphalt parking
lots, Mr. Nixon expressed distress at a lack
of human activity.

“DO IT BY 1876"

To combat this, Mr. Nixon endorsed an
ambitious plan to make Washington's heart
“the most modern central city in the
world”—and to do it by 1976, in time for the
nation’s bicentennial celebration.

‘“‘Hotels’ restaurants, theaters, retail stores,
housing and office space could be con-
structed In the next six years,” Mr. Nixon
said. He urged Congress to create a develop-
ment corporation to achieve this end. It
would be a nonprofit corporation which
would borrow funds from the Government,
but eventually pay them back to the Treas-
ury.

On his stroll through the city, the Presi-
dent encountered a number of tourists, many
of them from foreign countries. He com-
mented: “This is the capital. They should
see it. They should see it beautiful.”

So the drive is on to make Washington
beautiful-—by night as well as by day. In the
President's words: ‘“Time is short. . . . Let
us do it now.”

Nightfall, in Washington, is becoming a
magical hour for visitors.

As twilight fades, at one historic monu-
ment after another, hidden spotlights come
into play. Forty-foot columns loom dramati-
cally, Fountains spring from dimness into
stunning life.

The effects are striking—but beauty is not
the only goal. Says a Government official of
the lighting: “Special emphasis will be placed
on entrances, archways and other areas
where intruders have been able to lurk.”

It is all part of the campaign to “light up
the town" and make it a safe, happy haven
for both residents, and the several million
tourists who come to visit every year.

IMPORTANCE OF INTERNATIONAL
TRADE TO KANSAS AGRICULTURE

Mr, HATFIELD. Mr. President, on be-
half of the distinguished Senator from
Kansas (Mr. PearsoN), who is neces-
sarily absent today, I ask unanimous
consent to have printed in the REcorp
a statement by him entitled “Importance
of International Trade to Kansas Agri-
culture” and a table related thereto.

There being no objection, the state-
ment and table were ordered to be
printed in the REcorbp, as follows:

IMPORTANCE OF INTERNATIONAL TRADE TO
KANSAS AGRICULTURE

Mr. Pearson. Mr. President, the question
of new directions in United States interna-
tional trade policy is agaln the subject of
considerable debate. And there is legislation
before the Congress which would substan-
tially modify our current trade policy.

It is entirely appropriate for Congress to
undertake a major review of the present
trade policy. Comprehensive hearings by the
appropriate Senate committee will be essen-
tial in developing the background necessary
for a full Benate debate and for the writing
of new legislation,

Mr. President, we need more effective
means of counteracting the threat of foreign
dumping and subsidized imports. We need to
strengthen the existing law in certain areas
to better assure that foreign imports do not
run contrary to domestic policy objectives
or violate basic international interest.

By and large, however, I believe that the
central objective should be that of expanding
international trade not restricting it. We
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have pursued an expansionist trade policy
for over three decades. The nation as a whole
has benefited from this policy as have all
other nations in the world which have par-
ticipated in this effort to expand trade among
themselves,

In regards to international trade this is an
extremely delicate period. There appears to
be a rising tide of protectionism abroad as
well as here at home. Therefore, we must be
extremely careful in the adoption of new
trade legislation. We must protect legitimate
domestic needs but we must avold actions
which will invite retaliation in the form of
restrictions by other countries against our
exports,

American agriculture is particularly wul-
nerable to retaliation, especially from the
Common Market countries and from Japan.

Nearly a fourth of this country’s total crop
production eventually reaches overseas mar-
kets. In fiscal 1970 we exported 417% of our
wheat, 50% of our soy bean crop, and 15% of
our feed grains. Altogether we sold $6.6 bil-
lon dollars worth of agriculture products
abroad during fiscal 1970. This is the equiv-
alent of 14% of the total cash receipts of
farm marketing in the United States.
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Eansas, the largest wheat producing state
in the nation and a major producer of feed
grains and soy beans, is especially affected
by international trade conditions. During
fiscal 1970, 8314 million dollars worth of
Kansas agricultural products were =sold
abroad. This is the equivalent of 183% of
the total cash receipts from farm marketings
in that year.

Exports are particularly important to
wheat, feed grain, and soy bean farmers, For
example, the value of Kansas wheat exported
during fiscal 1970 represented 65% of the
total cash receipts during that year. The
value of Kansas feed grains exported repre-
sented 25% of cash receipts. And the value
of EKansas soy beans exported represented
49.1% of cash receipts.

Mr. President, I ask unanimous consent
that a table showing agricultural exports as
a share of cash receipts of farm marketings
for the fiscal years of 1966, 1968, and 1970,
and also a table showing the total value of
EKansas exports of all major farm commeodi-
ties for fiscal 1970 with these values expressed
as a percent of the total United States agri-
culture exports, be printed in the REcorp at
the conclusion of my remarks.
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Mr, President, it is apparent that action
by the Common Market countries and by Ja-
pan, which are the largest forelgn consumers
of Kansas agricultural products, to restrict
agricultural imports would have a profound-
1y adverse effect on the farm economy of
EKansas, But the farmers would not be the
only ones affected. A great number of per-
sons in Eansas are employed in agricul-
turally related industries. A curtailment of
agricultural exports would have a severe im-
pact on their economic position as well.

Mr. President, I agaln emphasize that it is
appropriate and desirable to subject United
States trade policy to review. But new trade
legislation should not be adopted without
comprehensive and detalled study and a full
&cale debate.

In the writing of new legislation, we should
provide protection where protection is due,
but we would be 111 advised, it would seem
to me, to adopt a generally protectionist
trade posture. We cannot afford to trigger
an international trade war. Kansas agricul-
ture, American agriculture, indeed the na-
tion’s economy in general, would suffer from
such & war.

AGRICULTURAL EXPORTS AS A SHARE OF CASH RECEIPTS FROM FARM MARKETINGS, KANSAS AND UNITED STATES, FISCAL YEARS 1966, 1968, AND 1970

Million dollars

Million dollars

Cash receipts from
farm marketings !

Exports as
percent
of cash

. Exports as
Cash receipts from percent
farm marketings ! of cash

Exports !
receipts or

Commodity and year Kansas

Commodity and year

United
States

United
States

Kansas

Kansas Kansas (percent)

Wheat: *
966

! Cash receipts are estimates for 1965, 1967, and 1969,
2 Includes wheat flour exports.

1 Includes corn, barley, oats, and sorghum grains .

U.S. AGRICULTURAL EXPORTS AND KANSAS' SHARE OF PRINCIPAL COMMODITIES FOR FISCAL YEAR 1970

Million dollars

Kansas as

Commodity

Kansas

== 0
U.S. total total Commodity

Million dollars

U.S. total

Kansas as
rcent of

Kansas

Wheat and flour___
Feed grains.
Soybeans

209.0 ___.

S g Ia g fh1D.
NN~ WG

Cash receipts from farm marketings 1969
Exports as share of cash receipts (percent).

1,717.8
3

I Miscellaneous agricultural products not included in the 18 major commodity groups.

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Is there
further morning business? If not, morn-
ing business is concluded.

BUDGET AND ACCOUNTING IM-
PROVEMENT ACT OF 1970

The PRESIDING OFFICER. Under the
order of yesterday, the Chair lays be-
fore the Senate Calendar No. 1282, S.
4432, which will be stated by title.

The legislative clerk read the title as
follows:

A Dbill (8. 4432) to revise and restate
certain functions and duties of the Comp-
troller General of the United States; to
change the name of the General Accounting

=

Office to “Office of the Comptroller General
of the United States,” and for other purposes.

Mr. BYRD of West Virginia. Mr. Pres-
ident, I suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. RIBICOFF. Mr. President, I ask
unanimous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it iz so ordered.

Mr. RIBICOFF. Mr. President, this bill
is an outgrowth of hearings held last year
by the Subcommittee on Executive Re-
organization on the capability of the
General Accounting Office to analyze and
audit Federal programs. We also explored

the relationship of GAO to Congress and
the ways in which it can provide greater
assistance in the legislative process.

We found that the Comptroller Gen-
eral’s reports have resulted in the saving
of millions of dollars and reform of pro-
grams throughout Government. How-
ever, these reports were frequently is-
sued long after the event in question had
occurred. The committee now believes
that his Office can be even more useful
to Congress by focusing on the results
of on-going activities and new proposals.
In this way, Congress can obtain the
benefit of his views in time to halt un-
sound practices in their incipiency and
select the most effective program alter-
natives.

The purpose of this bill is to strengthen
and broaden the operations under the
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Comptroller General's Office and focus its
work on those activities which will be
most relevant and meaningful to Con-
gress. To achieve this, the bill assigns
significant new responsibilities to the
Comptroller General in analyzing and
auditing Federal expenditures and re-
duces certain outmoded statutory audit-
ing requirements over Government cor-
porations and certain other special Fed-
eral operations. The bill also changes
the name of the General Accounting Of-
fice to the Office of the Comptroller Gen-
eral of the United States and grants the
Office authority to employ experts and
consultants and to subpena records
which it is already entitled to review.

Finally, the bill provides authority for
the Comptroller General to institute suit
and to appear in court with his own
counsel where he differs with the Attor-
ney General over the legality of certain
Federal actions.

The bill contains seven titles:

Title I. Grants the Comptroller Gen-
eral authority to:

First, analyze legislation before Con-
gress at the request of Members;

Second, audit periodically Federal re-
search, development, construction, and
procurement programs; and

Third, employ additional personnel to
carry out his new responsibilities.

Title 2. Redesignates the General Ac-
counting Office the “Office of the Comp-
troller General of the United States,”
renames the Assistant Comptroller Gen-
eral the “Deputy Comptroller General”
and establishes two new positions of As-
sistant Comptroller General.

Titles 3 and 4. Amend the audit re-
quirements for Government corporations
and revolving funds to specify that they
be audited only once every 3 years, rather
than every year.

Title 5. Authorizes the Comptroller
General to pay experts and consultants
at the rate of level II on the executive
pay scale. The highest rate GAO can
now pay is GS-18.

Title 6. Grants GAO subpena power
over the records of contractors it is
otherwise entitled to review, and pro-
vides for the enforcement of subpenas.

Title 7. Provides that where the Comp-
troller General and the Attorney Gen-
eral differ as to the legality of a certain
Federal expenditure the Comptroller
General may bring suit in court, unless
Congress disapproves such action, to
seek a resolution of the dispute and rep-
resent his own position.

The total cost of the bill is estimated
at about $9 million over a period of sev-
eral years. This sum will be used to re-
cruit and train 400 to 500 new GAO em-
ployees. However, the first year only
50 to 75 employees will be hired at a cost
of $1 million.

Mr. President, Congress should be an
equal partner with the Executive in the
legislative process. But it now lacks the
necessary information on which to base
its judgments. Too often Congress is
forced to accept a proposal or reject it,
without knowledge of alternatives or the
real facts about a program.

The dilemma of most Members was
aptly described by one of our colleagues
last year. He told the subcommittee:

The pressures of time are so great for Sen-
ators and Congressmen that it is often im-
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possible for us to go into much detall. How
can a legislator meet his responsibilities to
his constituents when it comes to voting on
& $20 billlon bill, if he does not know what
is in it?

Under this new legislation, the Gen-
eral Accounting Office—GAO—will be
able to give Congress the help it needs
to legislate more effectively.

In recent years a dangerous trend has
developed in our Government. Congress
has been losing its authority to the ex-
ecutive branch. This threatens to destroy
the checks and balances which the Con-
stitution has built into our system of
government.

The Congress must begin to reassert
its authority. But, as the majority leader
recently observed:

Congress as a coequal branch of Govern-
ment will exercise its equality as a branch
only if it is willing to accept the respon-
sibility of hard decisions on questions of
policy. For Congress to make the type of
contribution the Constitution envisioned,
the burden of independent factfinding and
Judgmentmaking—must be—assumed.

~ With a budget of more than $200 bil-

lion and literally thousands of programs
11_1 more than 150 departments and agen-
cies, it is obvious that the 535 Members
of Congress cannot personally review
every program or analyze in detail every
legislative proposal. We need help to
carry out these responsibilities.

The GAO can be a significant new
source of assistance to Congress. For
years GAO has assured the honesty of
the Government’s financial dealings.
Now it is time to expand its mission—
to bring its resources and unquestioned
competence to bear on the legislative
problems of the seventies.

This bill will put GAO at the service
of Congress in the legislative process.
Its reviews and reports will promote in-
telligent debate on legitimate issues. As
a re'sult., the quality of our decisions will
be improved and public confidence in
Congress increased.

For these reasons, I urge approval of
the bill. s

Mr. President, I offer an amendment,
in the nature of a technical amendment,
to the bill.

The ACTING PRESIDENT pro tem-
pore (Mr. McGoveERN). The amend-
ments will be stated.

The assistant legislative clerk pro-
ceeded to read the amendments.

Mr. RIBICOFF. Mr. President, I ask
unanimous consent that further reading
of the amendments be dispensed with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

The amendments are as follows:

On page 2, strike out lines 1 through 22.

On page 2, line 23, strike out *(h)” and in-
sert in lieu thereof *'(f)".

On page 5, line 4, strike out “(1)" and in-
sert in lieu thereof “(g)".

On page 5, line 9, strike out “(j)” and in-
sert in lieu thereof “(h)".

On page 15, beginning with line 15,
strike out through line 11 on page 16.

On page 18, line 12, strike out “321" and
insert in lieu thereof “320".

On page 18, line 8, strike out “322" and
insert in lieu thereof “321".

On page 18, lines 9 and 10, strike out “sec-
tions 320 or 321" and insert in lieu there-
of “section 320".
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Mr. RIBICOFF. Mr. President, this
amendment strikes three provisions of
the bill.

Sections 101 (f) and (g) were elim-
inated because they duplicate provisions
already in the legislative reform bill, Sec-
tion 320 was excluded after consultation
with the Justice Department and the
General Accounting Office. After the bill
was ordered reported, the Government
Operations Committee became aware of
certain objections raised by Justice. Due
to the lack of time available to resolve
these problems, GAO consented to drop-
ping the provision with the understand-
ing that this was without prejudice to its
right to seek enactment of the section
next year.

The amendment has been cleared with
the chairman and the ranking minority
member.

Mr. President, I move the adoption of
the amendment.

The ACTING PRESIDENT pro tem-
pore. The question is on agreeing to the
amendment.

The amendment was agreed to

Mr. RIBICOFF. Mr. President, I move
the passage of the bill.

The PRESIDING OFFICER. The bill
is open to further amendment.

If there be no further amendment to
be proposed, the question is on the en-
grossment and third reading of the bill.

The bill was ordered to be engrossed for
a third reading, and was read the third
time.

The PRESIDING OFFICER. The hill
having been read the third time, the
question is, Shall it pass?

The bill (S. 4432) was passed, as fol-
lows:

S, 4432
An act to revise and restate certain functions
and duties of the Comptroller General of
the United States; to change the name
of the General Accounting Office to *Office
of the Comptroller General of the United

States”, and for other purposes

Be it enacted by the Senate and House of
Representatives of the United Siates of
America in Congress assembled, That this Act
may be cited as the “Budget and Accounting
Improvement Act of 1970".

TITLE I—ASSISTANCE TO CONGRESS
ANALYSIS AND EVALUATION

Sec. 101. Section 312 of the Budget and
Accounting Act, 1921 (31 US.C. 53), is
amended by adding at the end thereof the
following new subsections:

*{f) (1) The Comptroller General is hereby
authorized to make analyses and reviews of
legislative proposals and alternatives to such
proposals, including those avallable to the
departments and agencies, the long-term
costs and benefits thereof, the analytical
processes involved in the justification of such
proposals and the validity of the data sup-
porting them, when ordered by either House
of Congress or requested by the chairman of
any committee of the House or Senate or of
any joint committee of the two Houses hav=
ing jurisdiction over such legislative pro-
posal, or any Member of Congress as provided
in paragraph (2) of this subsection.

**(2) Any Member of Congress desiring an
analysis or review of any legislative proposal
may so notify in writing the Comptroller
General and the chairman of the committee
of the House in which the Member is serv-
ing or the chairman of the joint committee
having jurisdiction over the legislative pro-
posal. The notice shall state In as specific
terms as possible the questions and issues to
be reported on. Within thirty days thereafter,
the Comptroller General shall advise the
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Member requesting the study and the com-
mittee chairman which questions and issues
are within the competence and available
resources of his office. The Comptroller Gen-
eral shall proceed to carry out the study re-
guested to the extent of his capability and
resources unless the study requested would
require the Comptroller General to make a
recommendation regarding the adoption of a
particular program or policy, or would
duplicate studies already done by or for the
committee, or which the Comptroller Gen-
eral is currently engaged in. The Comptroller
General shall determine the relative priority
of all studies and reviews undertaken.

“‘(3) The Comptroller General shall com-
plete his work and submit a report within
slxty days following, or as soon thereafter
as possible, to the House or chairman re-
questing such report, or in the case of a re-
quest by a Member, to the Member and the
chairman of the committee with jurisdiction
over the legislative proposal. The chalrman
shall make such reports available to other
Members of Congress. Such reports shall be
made available under appropriate securlty
arrangements where necessary.

“(4) The departments and agencies shall
make available to the Comptroller General
such information and documents as he con-
siders necessary for him to complete his work
under this subsection. If the Comptroller
General requests any such information or
document and there is a refusal by a de-
partment or agency to furnish any such in-
formation or document, he shall promptly
bring to the attention of the House or chair-
man making the request, or in the case of
a Member, to the attention of the Member
making the request and the chairman of the
appropriate committee. The chairman shall
endeavor to resolve the dispute with officials
of the department or agency involved. In his
report, the Comptroller General shall specify
any information or documents that he con-
siders necessary to complete his work under
this subsection which he was ultimately de-
nled access to, or any questions which the
department or agency would not answer,
and the reasons given for such action.

“{g) The Comptroller General shall have
avallable in the Office of the Comptroller
General of the United States employees who
are expert in analyzing and conducting
cost-benefit studies and in other skills nec-
essary to carry out the duties imposed upon
him by this Act, or any other law.

“(h) The Comptroller General shall sub-
mit to the Congress not later than thirty
days after the beginning of each congres-
slonal session and at such other times as he
belleves useful during the perlod when au-
thorizations and appropriations are under
consideration, status reports on such major
weapons systems, major construction pro-
grams, and research and development pro-
grams as he considers will be of primary in-
terest to the Congress. Such reports shall be
designed to supply the Congress such in-
formation as the following:

“(1) current estimated costs compared with
the prior estimates for (A) research, devel-
opment, and engineering, and (B) produc-
tion;

“(2) the reasons for any significant in-
crease or decrease from cost estimates at the
time of the original authorization and the
original contract, if any;

*“(3) options avallable under the contract
for additional procurement and whether the
agency intends to exercise any optlons, and
the projected cost of exercising options;

““(4) changes in the performance specifica-
tions or estimates made by the contractor or
by the agency and the reasons for any ma-
jor changes in actual or estimated differences
from that called for under the original con-
tract specifications; and

“(5) significant slippages in time schedules
and the reasons therefor,

In preparing such reports, the Comptroller
General shall utilize to the extent practica-
ble records and reporting systems developed
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by the executive branch agencies and shall
suggest improvements in such reporting sys-
tems as he deems appropriate.”

TITLE II—OFFICE OF THE COMPTROLLER
GENERAL OF THE UNITED STATES
DESIGNATING THE OFFICE

SEec. 201. Section 301 of the Budget and Ac-
counting Act, 1921 (31 U.8.C. 41), 1s amended
by striking out the name “General Account-
ing Office” wherever it appears therein and
inserting in lieu thereof “Office of the Comp-
troller General of the United States.”

ADDITIONAL OFFICERS

Sec. 202, Section 302 of such Act (31 US.C.
42) is amended by inserting “(a)” immedi-
ately after the section designation and by
adding at the end thereof a new subsection
(b) to read as follows:

*“(b) The Comptroller General may place
two positions in the Office of the Comptrol-
ler General of the United States at a salary
rate not to exceed the rate prescribed for
level IV of the Executive Schedule under sec-
tion 5315 of title 5, United States Code, when
he considers such action necessary because
of changes in the organization, management
responsibilities, or workload of the Office.”

TECHNICAL PROVISION

SEec. 203. Any other reference in the Budget
and Accounting Act, 1921, or in any other
law, to the “General Accounting Office’”
shall be held and considered to be a refer-
ence to the “Office of the Comptroller Gen-
eral of the United States”.

DESIGNATING DEPUTY COMPTROLLER GENERAL

Sec. 204. The Assistant Comptroller Gen-
eral of the United States shall hereafter be
known as the “Deputy Comptroller General
of the United States.”

TITLE III—AUDITS OF GOVERNMENT
CORFPORATIONS
AMENDMENT TO THE GOVERNMENT CORPORATION
CONTROL ACT

Sec. 301, (a) Section 105 of the Govern-
ment Corporation Control Act (81 U.S.C, 850)
is amended by adding thereto the following
sentence: “Effective January 1, 1971, each
wholly owned Government corporation shall
be audited at least once every three years.”

(b) The first sentence of section 106 of
such Acts (31 U.S.C. 851) is amended to read
as follows: “A report of each audit conducted
under section 105 shall be made by the
Comptroller General to the Congress not later
than six and one-half months following the
close of the last year covered by such audit.”

(c) Section 202 of such Act (31 U.S.C. 857)
is amended by adding thereto the following
sentence: “Effective January 1, 1871, each
mixed-ownership Government corporation
shall be audited at least once every three
years.”

(d) The first sentence of section 203 of
such Act (31 U.S.C. 858) is amended to read
as follows: “A report of each audit conducted
under section 202 shall be made by the
Comptroller General to the Congress not later
than six and one-half months following the
close of the last year covered by such audit.”

AMENDMENTS TO THE FEDERAL DEPOSIT
INSURANCE ACT

Sec. 302. (a) Section 17(b) of the Federal
Deposit Insurance Act (12 U.S.C. 1827(b))
is amended by adding thereto the following
sentence: “The Corporation shall be audited
at least once every three years.”

(b) The first and second sentences of sec-
tion 17(c) of such Act (12 U.S.C. 1827(c) ) are
amended to read as follows: “A report of
each audit conducted under subsection (b)
of this section shall be made by the Comp-
troller General to the Congress not later than
six and one-half months following the close
of the last fiscal year covered by such aduit.
On or before the expiration of five and one-
half months following the close of the last
fiscal year covered by such audit the Comp-
troller General shall furnish the Corporation
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a short form report on his audit of the Cor-
poration at the close of the last fiscal year
covered by such audit.”

AMENDMENT TO THE HOUSING AND URBAN

DEVELOPMENT ACT OF 1968

Sec. 303. Section 107(g) of the Housing
and Urban Development Act of 1968 (12
U.S.C. 1701y(g)) 1s amended by—

(1) adding a new sentence at the end of
subparagraph (1) thereof as follows: “Such
audit shall be made at least once every
three years."”

(2) substituting the following sentence in
leu of the first sentence in subparagraph (2)
thereof: “A report of each such audit shall be
made by the Comptroller General to the Con-
gress not later than six and one-half months
following the close of the last fiscal year cov-
ered by such audit.”

AMENDMENT TO THE DISTRICT OF COLUMBIA
REDEVELOPMENT ACT OF 1945

SEec. 304. Section 17 of the District of Co-
lumbia Redevelopment Act of 1945 (60 Stat.
801) is amended by deleting the word “an-
nual” from the clause “such books shall be
subject to annual audit by the General Ac-
counting Office”.

AMENDMENT TO THE FEDERAL HOME LOAN
BANK ACT

Sec. 305. Section 18(c) (6) of the Federal
Home Loan Bank Act (12 U.S.C. 1438(c) (6) )
is amended by deleting the word “annually”
from clause (B) of the first sentence thereof.

TITLE IV—REVISION OF ANNUAL AUDIT
REQUIREMENTS

AMENDMENT TO THE FEDERAL PROPERTY AND
ADMINISTRATIVE SERVICES ACT OF 1948

SEc. 401. Section 109(c) of the Federal
Property and Administrative Services Act of
1949 (40 U.B8.C. T66(c)) 1s amended to read
as follows:

“(e) (1) As of June 30 of each year, there
shall be covered into the United States
Treasury as miscellaneous receipts any sur-
plus in the General Supply Fund, all as-
sets, liabilities, and prior losses considered,
above the amounts transferred or appro-
priated to establish and maintain such fund.

*“{2) The Office of the Comptroller General
shall make audits of the General Supply
Fund in accordance with the provisions of
the Accounting and Auditing Act of 1950 and
make reports on the results thereof.”

AMENDMENT TO THE FEDERAL AVIATION ACT
OF 1858

SEec. 402. That part of the second sentence
of section 1307(f) of the Federal Aviation
Act of 1958 (49 U.S.C. 1637(f) ) which pre-
cedes the proviso is amended to read as fol-
lows: “The Secretary shall maintain a set of
accounts which shall be audited by the Office
of the Comptroller General in accordance
with the provisions of the Accounting and
Auditing Act of 1950:".

AMENDMENT WITH RESPECT TO THE EUREAU
OF ENGRAVING AND PRINTING FUND

Sec. 403. Section 6 of the Act entitled “An
Act to provide for financing the operations
of the Bureau of Engraving and Printing,
Treasury Department, and for other pur-
poses” (31 U.S.C, 181d) is amended to read
as follows:

“Sec. 6. The financial transactions, ac-
counts, and reports of the fund shall be
audited by the Office of the Comptroller
General in accordance with the provisions of
the Accounting and Auditing Act of 1850.”

AMENDMENT WITH RESPECT TO THE VETERANS'
CANTEEN SERVICE

Sec. 404, Section 4207 of title 88, United
States Code, is amended to read as follows:
*“§ 4207. Audit of accounts

“The Service shall maintain a set of ac-
counts which shall be audited by the Office of
the Comptroller General in accordance with
the provisions of the Accounting and Audit-
ing Act of 1950.”




35934

AMENDMENT WITH RESPECT TO THE HIGHER
EDUCATION INSURED LOAN PROGRAM

Sec. 405. Paragraph (2) of section 432(b)
of the Higher Education Act of 1965 (20 U.S.C.
1082(b) (2)) is amended to read as follows:

“(2) maintain with respect to insure un-
der this part a set of accounts, which shall be
audited by the Office of the Comptroller Gen-
eral in accordance with the provisions of the
Accounting and Auditing Act of 1950, ex-
cept that the transactions of the Commis-
sioner, including the settlement of insurance
claims and of claims for payments pursuant
to section 428, and transactions related
thereto and vouchers approved by the Com-
missioner in connection with such trans-
actions, shall be final and conclusive upon all
accounting and other officers of the Gov-
ernment.”

AMENDMENTS WITH RESPECT TO CERTAIN
HOUSING PROGRAMS

SEc. 406. (a) Section 106(a)(2) of the
Housing Act of 1049 (63 Stat, 417; 42 U.S.C.
1456(a) (2) ) is amended to read as follows:

“(2) maintain a set of accounts which will
be audited by the Office of the Comptroller
General in accordance with the provisions of
the Accounting and Auditing Act of 1950:
Provided, That such financial transactions of
the Administrator as the making of advances
of funds, loans, or grants and vouchers ap-
proved by the Administrator in connection
with such financial transactions shall be final
and conclusive upon all officers of the Gov-
ernment.”

(b) Section 402(a) (2) of the Housing Act
of 1950 (64 Stat. 78; 12 U.S.C. 174%8a(a) (2))
is amended to read as follows:

“(2) maintain a set of accounts which
shall be audited by the Office of the Comp-
troller General in accordance with the pro-
visions of the Accounting and Auditing Act
of 1950: Provided, That such financial trans-
actions of the Administrator as the making
of loans and vouchers approved by the Ad-
ministrator in connection with such financial
transactions shall be final and conclusive
upon all officers of the Government.”

TITLE V—EMPLOYMENT OF EXPERTS
AND CONSULTANTS

EXPERTS AND CONSULTANTS

Sec. 501. The Comptroller General is au-
thorized to enter into contracts with organi-
zations or individuals, or employ individual
experts and consultants in accordance with
section 3109 of title 5, United States Code,
at a rate not to exceed the daily rate pre-
scribed for level IT of the Executive Schedule
under section 5313 of title 5, United States
Code.

TITLE VI—SUBPENA POWER
AUTHORIZATION OF SUBPENA POWER

SEec. 601. To assist in carrying out his fune-
tions, the Comptroller General may sign and
issue subpenas requiring the production of
negotiated contract and subcontract records
and records of other non-Federal persons or
organizations to which he has a right of ac-
cess by law or agreement.

ENFORCEMENT OF SUBPENAS

Sec. 602. In case of disobedience to a sub-
pena, the Comptroller General may invoke
the aid of any district court of the United
States in requiring the production of the
records referred to in section 601 of this title.
Any district court of the United States with-
in the jurisdiction in which the contractor,
subcontractor, or other non-Federal person
or organization is found or resides or in
which the contractor, subcontractor, or other
non-Federal person or organization transact
business may, in case of contumacy or re-
fusal to obey a subpena issued by the Comp-
troller General, issue an order requiring the
contractor, subcontractor, or other non-Fed-
eral person or organization to produce the
records; and any fallure to obey such order
of the court shall be punished by the court as
a contempt thereof.
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TITLE VII—ENFORCEMENT OF DECISIONS
AND SETTLEMENTS

ENFORCEMENT

Sec. 701. The Budget and Accounting Act,
1921, is further amended by adding at the
end thereof the following new sections:

“Sec. 320. (a) Whenever the Comptroller
General, in the performance of any of his
functions authorized by law, has reasonable
cause to belleve that any officer or employee
of the executive branch is about to expend,
obligate, or authorize the expenditure or
obligation of public funds in an illegal or
erroneous manner or amount, he may insti-
tute a civil action in the District Court for
the District of Columbia for declaratory and
injunctive relief. The Attorney General, if
he certifies he is in disagreement with the
Comptroller General, is authorized to rep-
resent the defendant official in such action.
Other parties, including the prospective
payee or obligee who shall be served with
notice of process, may intervene or be im-
pleaded as otherwise provided by law, and
process in such an action may be served by
certified mall beyond the territorial limits
of the District of Columbia.

“(b) Upon application of the Comptroller
General or the Attorney General an action
brought pursuant to this section shall be
heard and determined by a distriet court of
three judges under section 2284 of title 28,
United States Code. An action brought under
this section shall be expedited in every way.

“(c) In actions brought under this section
the Comptroller General shall be represented
by attorneys employed in the Office of the
Comptiroller General and by counsel whom
he may employ without regard to the pro-
visions of title 5, United States Code, govern-
ing appointments in the competitive service,
and the provision of chapter 51 and subchap-
ters III and VI of chapter 53 of such title
relating to classification and General Sched-
ule pay rates.

“(d) In the event the institution of suit
under this sectlon serves to delay a pay-
ment beyond the date it was due and owing
in payment for goods or services actually
delivered to and accepted by the United
States, then such payment when made by
the agency involved shall include interest
thereon at the rate of 6 per centum per
annum for the time it has been withheld.
Otherwise, no court shall have jurisdiction
to award damages against the United States,
its officers, or agents as a result of any delay
occasioned by reason of the institution of
suit under this section.

“(e) This section shall be construed as
creating a procedural remedy in aid of the
statutory authority of the Comptroller Gen-
eral and not as an enlargement or limitation
of such authority. It is not intended to alter
or affect any existing provisions of law.

“Sec. 321. No action may be instituted nor
an appearance made by the Comptroller
General under section 320 until the expira-
tion of a period of sixty calendar days (ex-
cluding the days on which either House is
not in session because of adjournment of
more than three days to a day certain or an
adjournment of the Congress sine die) fol-
lowing the date on which an explanatory
statement by the Comptroller General of
the circumstances giving rise to the action
contemplated has been flled with the Com-
mittees on Government Operations of the
House of Representatives and the Senate
and during such sixty-day period the Con-
gress has not enacted a concurrent resolu-
tion stating in substance that it does not
favor the institution of the civil action pro-
posed by the Comptroller General.”

Mr. RIBICOFF. Mr. President, I move
to reconsider the vote by which the bill
was passed.

Mr. BYRD of West Virginia. Mr. Presi-
?elr)lt, I move to lay that motion on the

able.
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The motion to lay on the table was
agreed to.

EQUAL RIGHTS FOR MEN AND
WOMEN

The ACTING PRESIDENT pro tem-
pore. Under the order of yesterday, the
Chair lays before the Senate the unfin-
ished business, which will be stated.

The assistant legislative clerk read
the title, as follows:

A joint resolution (H.J. Res. 264) propos-
ing an amendment to the Constitution of
the United States relative to equal rights
for men and women.

The Senate proceeded to consider the
Jjoint resolution.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I suggest the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll. |

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consernt that the
order for the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

ORDER FOR THE TRANSACTION OF
ROUTINE MORNING BUSINESS
AND FOR THE CONSIDERATION
OF THE UNFINISHED BUSINESS
(H.J. RES. 264) ON MONDAY, OCTO-
BER 12, 1970

Mr. BYRD of West Virginia. Mr.
President, at the request of the majority
leader, I ask unanimous consent that on
Monday next, following the disposition
of the reading of the Journal and any
unobjected to items on the Legislative
Calendar, there be a period for the trans-
action of routine morning business not
to extend beyond 12 noon, with state-
ments therein limited to 3 minutes; pro-
vided further, that if morning business
is concluded prior to 12 noon on Monday
next, the unfinished business, House
Joint Resolution 264, be laid before the
Senate, and, in any event, that House
Joint Resolution 264 be laid before the
Senate not later than 12 noon on
Monday next; that beginning at 12
o'clock noon on Monday next, debate on
amendment No. 1042, offered by the able
Senator from Alabama (Mr. ALLEN), or
as he may modify it, be limited to 1 hour,
the time to be equally divided and con-
trolled between the distinguished Sena-
tor from Alabama (Mr. ALLEN) and the
able manager of the resolution, the Sena-
tor from Indiana (Mr. Bays); that at
the termination of the 1 hour of con-
trolled time, a vote occur on the amend-
ment.

Mr. ALLEN. Reserving the right to
object, Mr. President, may I inquire of
the distinguished Senator from West
Virginia whether his unanimous-consent
request would carry with it permission
that the junior Senator from Alabama
might offer a modification to his amend-
ment, as a matter of right, at some time
prior to a vote being taken.

Mr. BYRD of West Virginia. Yes. My
unanimous-consent request would pro-
vide for such an eventuality.

Mr. ALLEN, I will state to the distin-
guished Senator from West Virginia that
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il any modification is offered, it will be
offered today, so that Senators will have
an opportunity to study the amendment
as modified.

Mr. BYRD of West Virginia. Mr.
President, I am glad that the Senator
from Alabama has offered to present such
a modification today, because this would
enable all Senators to be cognizant of
the content of such modification.

Mr, ALLEN. I thank the distinguished
Senator.

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and it
is so ordered.

The unanimous consent agreement,
subsequently set out separately, is as
follows:

Ordered, That on Monday, October 12,
1970, beginning at the hour of 12 noon, the
time be equally divided and controlled by
the Senator from Alabama (Mr, ALLEN) and
the Senator from Indiana (Mr. BayH) for a
period of one hour on the amendment offered
by the Senator from Alabama (#1042) giv-
ing to each State sole and exclusive juris-
diction over public schools, to H.J. Res. 264,
providing equal rights for men and women.

Ordered further, That at any time before
the vote the Senator from Alabama retains
the right to modify his amendment.

Ordered further, That at the conclusion
of one hour, the Senate proceed to vote on
the amendment.

UNANIMOUS-CONSENT REQUEST

Mr. BAYH. Mr. President, the Senator
from Indiana did not object to the re-
quest of the distinguished Senator from
West Virginia. The Senator from Indiana
intends to oppose strenuously the amend-
ment of his friend the Senator from

Alabama. I agree to the vote so that we
can move forward to ultimate consum-
mation of this debate. I ask unanimous
consent that following the vote on the
Allen amendment, the Senate consider,

in order of introduction, the other
amendments that have been submitted
to the pending resolution, with 2 hours
debate on each amendment, to be divided
equally between the floor manager of the
bill and the sponsor of the amendment;
that following action on all amendments,
4 additional hours be permitted on the
resolution itself, the iime to be equally
divided between the Senator from Indi-
ana and the Senator from North Caro-
lina; and that thereafter a vote occur on
final passage of this measure.

I ask unanimous consent that we pur-
sue that timetable.

The PRESIDING OFFICER. Is there
objection?

Mr. ALLEN. Mr. President, reserving
the right to object, the junior Senator
from Alabama has no personal objection
to the schedule suggested by the distin-
guished Senator from Indiana. He sup-
ports the resolution, and he wants to see
it come to a vote prior to the recess. He
recalls that on yesterday the distin-
guished majority leader stated that the
word had been circulated that there
would be no vote on the resolution until
after the recess. The purpose of the Sena-
tor from Alabama temporarily imposing
an objection to the unanimous-consent
request was to give the distinguished
Senator from North Carolina an oppor-
tunity to return to the Chamber, and he
was going to request that the distin-
guished Senator from Indiana withhold
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his motion until the return of the dis-
tinguished Senator from North Carolina.

Mr. ERVIN. Mr. President, the Sena-
tor from North Carolina has returned
to the Chamber, with a certain degree
of amazement that he would not be noti-
fied before a request of this kind was
made. I assure every Member of the Sen-
ate who is interested in this matter to
such a great degree as is my good friend,
the Senator from Indiana, that I will
not make any request for a unanimous-
consent agreement without prior notice
to them, and I hope that I will be ex-
tended the same courtesy.

I objeet to setting any time limit on
this matter at this time. We had some
experience with the previous resolution
to change the Constitution. I insisted
that it be debated adequately; and after
it was debated adequately, I offered to
vote on an amendment. Those who had
been saying there had been sufficient
discussion on the amendment when they
attempted to gag people who entertained
my views then rose and said there had
not been sufficient discussion, that they
could not agree to vote on the proposal
for a proportional plan, and that they
needed more time to collaborate. We need
more time to discuss this matter.

It is well to remember that no com-
mittee hearings on the resolution were
held in the House and, consequently,
neither the House or the Senate has
had the benefit of any committee report
or recommendation. Moreover, it is to
be noted that notwithstanding the rules
of the Senate expressly provide that the
Senate Judiciary has jurisdiction of pro-
posals to amend the Constitution, reg-
ular Senate practices have been thwarted
in respect to this resolution, which has
been held on the calendar. Hence, the
Senate has been denied the benefit of
its consideration by the Senate Judiciary
Committee.

I think that if we have adequate time
to discuss this matter, those women in
the United States who have voluntarily
elected to become wives and mothers and
working women in the industries of this
country and those who have unfortu-
nately become widows will recognize that
I am fighting to preserve the rights and
the protections which the fifth amend-
ment and the 14th amendment undertake
to guarantee them.

I think that those who will study this
situation will also find that the due-
process clause of the fifth amendment,
which applies to the Federal Govern-
ment, and the due process and equal pro-
tection clauses of the 14th amendment,
who apply to the States, disable both
the Federal Government and the
States to pass any law now which makes
any arbitrary or invidious discrimination
against women, and that for this rea-
son, the proposed equal rights amend-
ment is totally unnecessary, unless Con-
gress and the States of this country
wish to disable Congress and the States
hereafter to pass any law which recog-
nizes that there are physiological or
functional differences between men and
women.

I recognize that some people think that
two sexes are one too many, and they
would like to abolish one of the sexes,
and they would like to do so by a con-
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stitutional amendment which the Lord
God Almighty and nature will declare
unconstitutional even if it is approved
and submitted and ratified. But I am in
favor of two sexes. I thank the good
Lord for creating two sexes, and I do
not want to see either one abolished. I
particularly do not want to see the
feminine sex abolished, and I do not
want to see it robbed of any of its rights
which Congress and the legislatures of
the 50 States of the Union are empowered
to extend to women under the existing
fifth amendment or the existing 14th
amendment.

The truth is that this resolution, if it
is interpreted to mean anything what-
ever, seeks to rob the wives, the home-
makers, the mothers, the working-
women, and the widows of America of
the rights and the protections which
have been extended to them by Congress
and by the States in the exercise of their
powers under the fifth and 14th amend-
ments. If this resolution is not intended
to deprive Congress and the legislatures
of the 50 States of their legislative power
to extend to women and girls the rights
and protections sanctioned by the fifth
and the 14th amendments, it is totally
unnecessary.

Mr. ALLEN. Mr. President, will the
Senator from North Carolina yield?

Mr. ERVIN. I yield.

Mr. ALLEN. Would the Senator be say-
ing to the Senate that he approves of
the exclamation of the Frenchman, in
commenting on the differences between
the sexes, “Vive la difference.”

Mr. ERVIN. I certainly do say amen to
that proposition.

Mr. ALLEN. I thank the distinguished
Senator.

The ACTING PRESIDENT pro tem-
pore. The Chair would inquire of the
Senator from North Carolina, is he ob-
jecting?

Mr. ERVIN, Yes, Mr. President, I ob-
ject.

The ACTING PRESIDENT pro tem-
pore. Objection is heard.

Mr. ERVIN. I have no objection to
anyone else who offers an amendment
having it set down for a vote at a par-
ticular time. I would assure the distil}-
guished Senator from Indiana that I will
consent, on Monday nexf, to setting a
time for a vote on my amendment to
strike out section 2 of the resolution, the
section which, for a second time, un-
necessarily declares the amendment will
not become effective unless it is approved
by three-fourths of the States. I do not
know why the proponents of the reso-
lution have not discovered and stricken
this superfluous and irrelevant state-
ment, which should not be embodied in
the Constitution of the United States.

Mr. President, I am also ready to con-
sent to a vote on an amendment that
would change the l-year limitation on
the time the amendment is to become ef-
fective to a 2-year limitation. If the
amendment is to be ratified by the legis-
latures of the States, they ought to have
the opportunity to pass laws to make men
and women exactly alike, as the amend-
ment contemplates they are to be made.
Certainly, they cannot take such action
in less than 2 years. Besides, the legis-
latures of some States meet biennially—
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not annually. They should have 2 years
after the amendment takes effect to see
if they can find some way to make men
and women identical legal beings. That
would certainly be a hard problem to
solve even in 1 year for those States
whose legislatures meet every year. It
would be an impossible task for legisla-
tures which meet biennially.

On Monday next, I shall be prepared
to offer also what is known as the Hayden
amendment and I will consent to a time
certain for voting on that. I object, how-
ever, to any unanimous-consent request
seeking a time for voting at this present
moment on any amendment proposed by
me.

Mr. BAYH. Mr, President, I should like
to observe, for the sake of the record
because of the warm feeling I have in my
heart for my good friend and sometimes
enthusiastic adversary, the distinguished
Senator from North Carolina, that when
the distinguished Senator from West
Virginia proposed the first unanimous-
consent request, the Senator from North
Carolina was in the Chamber. He was
sitting there gazing back at me, and I was
negligent in not returning that gaze
after the first unanimous-consent re-
quest. The Senator from Alabama had
risen, and being a man of some size and
stature, I assumed the Senator from
North Carolina was somewhere back be-
hind him or I would not have proposed
that unanimous-consent request.

I think the Senator from North Caro-
lina knows that we may disagree some-
times, but we are not going to try to pur-
sue a less than honorable means of work-
ing our will,

Mr. ERVIN, Mr. President, I would dis-
claim any purpose to say that it was in-
tentional on the part of the Senator from
Indiana. He and I are oftentimes on the
same side of an issue, and sometimes on
different sides of a proposition, but al-
though the Senator from Indiana is a
hard fighter for the causes in which he
believes, he always fights fairly. He never
intentionally hits anyone below the belt.
The distinguished Senator from Indiana
would have been a worthy adversary
back in the days of the knights of old,
when knighthood was in flower.

Mr. BAYH. Well, I appreciate that
compliment on the part of my good
friend from North Carolina. However,
we are not living in the days of knights
of old. Unfortunately, we are still treat-
ing women as if we were, in some re-
spects. That is why we have proposed
this amendment.

The Senator from North Carolina sug-
gested that during the earlier battle on
electoral reform, which I hope and pray
will be rejoined before we adjourn sine
die, the Senator from Indiana objected
to bringing some amendments to a vote
because there had not been sufficient
time to discuss the amendment. Someone
may have said that. I do not recall it. I
said that if we were going to vote on the
amendment of the Senator from North
Carolina, we should also vote on the
other amendments, and on final passage.

I propose the unanimous-consent re-
quest to put everyone on notice that I
will push for an early vote on this joint
resolution. The Senator from Indiana
will continue to pursue this and wants
to make the record absolutely clear.

CONGRESSIONAL RECORD — SENATE

We have gone through one effort at ex-
tended debate. That debate soon became
an effort—not even carefully veiled—to
talk the electoral reform measure to
death. One of the opponents made clear
to the press that it was going tc be fili-
bustered.

I made that unanimous-consent re-
quest so that if we are in the process of
having another repeat performance—a
replay of the late-late show—I want
everyone to know from the beginning ex-
actly what we are up against.

I happen to disagree with the Senator
from North Carolina. Everyone here has
basic rights which we all protect. The
Senator from Indiana certainly intends
to protect the rights of his friend from
North Carolina. As each one of us pur-
sues those rights, we must be willing to
accept the consequences of our acts.
Those who insist upon talking this bill
to death, or adding “innocuous amend-
ments” which would throw this measure
into a conference and thus kill the bill,
have to be held responsible. I am sure
that they intend to be held responsible.
However, I want the record to show
what is going on here.

The Senator from North Carolina
claims to be protecting widows, mothers,
and orphans, It is pretty hard to argue
with the fellow who wants to protect
babies in the country. But his actions are
like those of the mother who is so pro-
tective of her new-born child that she
actually smothers it by her very grip.
Some of the so-called protective laws are
in reality “protecting” women from an
equal opportunity for education, for em-
ployment, for compensation, to enter
business, and so forth.

I think the time has come to wipe away
all vestiges of knighthood and give the
women of this country the full right to
make a place for themselves in America.

The opponents claim that we are not
aiding widows and mothers and orphans
but penalizing them by advocating this
amendment. That is a strange interpre-
tation of the amendment. I do not see it
that way, and I do not believe any court
in the land would see it that way.

If I might digress here, I remember a
statement made by our late beloved
President Eisenhower, when we were de-
bating the 25th amendment. In that
struggle the Senator from North Caro-
lina was an able ally of the Senator
from Indiana. I dare say we would not
have been successful had it not been for
his cooperation. As I was saying, I re-
member reading an address by our late
President. He said that if any law is to
funection properly, if we are to pass any
legislation at all, we must accept the
normal rationale that our laws are going
to be interpreted by reasonable men. I
do not see how any reasonable men could
read the provisions of the resolution and
suggest that it would penalize women,
widows, and orphans. It is not so, Mr.
President. Not so.

Mr. EAGLETON. Mr. President, will
the Senator from Indiana yield at that
point?

Mr. BAYH. I yield.

Mr. EAGLETON. I have some gues-
tions I have been considering propound-
ing to the Senator from Indiana. Per-
haps we can do that today at this junc-
ture if the Senator has some time to
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discuss for my edification and for the
clarification of the record just what the
full thrust, purport, and intent of the
constitutional amendment would be.

Would this be the appropriate time
for me to direct some questions to the
Senator from Indiana so that we could
test out the meaning of the amendment
and what the Senator from Indiana, as
principal author of it, envisions as its
meaning should it become part of the
constitutional fabric of this land?

Mr., BAYH. Mr, President, I think it
is always time for the distinguished Sen-
ator from Missouri to explore any piece
of legislation. He is certainly one who
has indicated by his every action since
he has become a Member of the Senate
that he does not make any decision with-
out careful thought and study.

I would be delighted to embark on a
colloquy with the Senator, either for the
clarification of the record or to clear up
any questions he might have concern-
ing what we are trying to accomplish.

If I might digress before we proceed
further, the distinguished Senator from
North Carolina suggested that he feels
the rights we are trying to protect are
adequately covered under the 14th and
fifth amendments.

This is another area in which I agree
with my friend, the Senator from North
Carolina. The rights are protected. How-
ever, there is one little thing wrong with
the reasoning of both the Senator from
North Carolina and the Senator from
Indiana. That is that the Supreme Court
of the United States has never agreed.
But the Supreme Court has never from
the days of the Civil War to this day held
a statute unconstitutional under the
14th amendment on account of sexual
diserimination. Therefore, since the Su-
preme Court has not acted, the only
course open to us is to change the
Constitution itself and to make it ab-
solutely clear that we do not tolerate dis-
crimination on the basis of sex.

Mr, EAGLETON. Mr. President, I am
concerned that the equal rights amend-
ment not undermine practices which
emanate from the right to individual
privacy. I would therefore ask the Sen-
ator to clarify the effect of the equal
rights amendment in the following
situations:

First, would statutes requiring public
places to maintain separate restroom
facilites for men and women be invalid
under the equal rights amendment?

Mr. BAYH. Mr. President, the Senator
from North Carolina would take issue
with the Senator from Indiana. However,
I would like to stress now what I stressed
earlier. We are not trying to wipe away
the very real, important, and valuable
distinctions that exist between men and
women. We are not trying to make
women over in the image of man,

It would seem to me that, because of
these unique differences between the
male and female species, the right of
privacy is appropriate and will continue
to be appropriate after the enactment
of this constitutional amendment.

Mr. EAGLETON. Mr. President, pur-
suant to that, is it correct then that, if
in a publie building operated by any pub-
lic entity, Federal, State, county, or mu-
nicipal, separate restrooms were indi-
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cated—one door marked “men"” and one
door marked “women’—a criminal ac-
tion could be brought against a man who
attempted to utilize the women's facili-
ties?

Mr. BAYH. The Senator is correct.
That is my judgment. It might be help-
ful if I read into the RECORD a sentence
or two from the collogquy that preceded
the passage of this measure in the House.
Representative MARTHA GRIFFITHS, the
distinguished Congresswoman from
Michigan, who is one of the primary
sponsors of this measure, answered that
same question:

Separation of the sexes by law would
be forbidden under the amendment, except
in situations where the separation is shown
to be necessary because of an overriding and
compelling public interest and does not deny
individual rights and liberties.

She used as a specific example of the
separation which is required, and should
be required, the matter of restroom fa-
cilities.

Mr. EAGLETON. Pursuant to that
same line of thought, could prisons main-
tain separate sleeping and recreational
facilities for men and women?

Mr. BAYH, Yes; I think they could
for the same reason that we have an
overriding, compelling public interest to
keep the sexes separate when they are
incarcerated in that manner.

Mr. EAGLETON. Mr. President, my
State maintains two separate adult fa-
cilities, one at Jefferson City for male
felons, and one at Tipton for female
felons. They are separated by several
miles and are totally separate institu-
tions separately administered.

Would that still be permissible under
the equal rights amendment?

Mr. BAYH. The Senator is correct. In
my judgment, there would be an over-
riding, compelling public interest to keep
the sexes separate.

Mr. EAGLETON. Mr. President, could
police departments maintain a policy of
having women searched only by female
officers and men searched only by male
officers?

Mr. BAYH. Mr. President, the Senator
is correct. I think the same thing applies,
with respect to the overriding, compel-
ling interest in the right of privaey.

That is the constitutional law of this
country, and the common law of other
countries. We still want that policy to be
followed.

Mr. EAGLETON, Mr. President, those
are my questions in the privacy area. I
would like to move into the area of physi-
cal difference. Certain distinections be-
tween men and women cannot be abol-
ished by legislative fiat, and some dis-
tinctions in the law are based on unde-
niable, objective physical differences be-
tween the sexes. There is no explicit
recognition of this fact in the equal
rights amendment, and I ask the Senator
to clarify the effect of the amendment
in the following areas.

First, would statutes making statutory
rape a criminal offense be invalid, bear-
ing in mind the distinction between
charging a man cohabiting with a young
girl with statutory rape and charging a
woman cohabiting with a young boy with
contributing to the delinquency of a
minor?
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Would that type of statutory discrim-
ination or distinction be abolished by the
equal rights amendment?

Mr. BAYH. Mr. President, the inter-
pretation of that matter would be left
to the courts. The Senator from Indiana
would be of the opinion that we would
have to treat both of those crimes the
same.

I made a statement on a public tele-
vision show with the Senator from North
Carolina that there was no such thing as
a female member of our species being
able to commit rape on a male.

I am not yet certain whether I was
right or not. But I must say that I had
a couple of letters from male citizens
who said they had been subjected to that
type of crime. I did not have a chance to
check on the veracity of those individ-
uals.

Mr. President, I might again just read
briefly from what Representative Grir-
FITHS had to say on the matter. I concur
with what the Congresswoman said. I am
not sure whether that differs from the
specific problems raised by the Senator
from Missouri. I believe that he is talk-
ing about two different crimes.

Mr. EAGLETON. Mr. President, for
the present moment I am talking about
statutory rape. We will get to the matter
of forcible rape later, but for the mo-
ment we are talking about statutory rape.
In Missouri, an adult male cohabiting
with a young girl who is under the age
of consent on a voluntary basis is li-
able to a term of up to life imprison-
ment in the Missouri Penitentiary, where
as an adult woman who has some sexual
contact with a young boy below the age
of legal consent would be charged with
contributing to the delinquency of a
minor. The latter involves a much lesser
penalty. How would we unravel the dis-
tinctions in this area of the law?

Mr. BAYH. I think the court would
have to determine which of those par-
ticular statutes should be applied, and
apply it equally. In the judgment of the
Senator from Indiana they would ap-
ply equally because the act would be the
same. It is easier to distinguish between
crimes that are physically impossible to
perform by one sex. The distinction
made by the Senator from Missouri could
only be made by the courts after deter-
mining whether the two crimes were in
fact identical. Rather than deny cer-
tain protective features to one sex, these
features would be applied by the courts
uniformly across the spectrum of our
society.

Mr. EAGLETON. Now, let us move on
to the area of forcible rape. The way in
which most statutes are drawn forcible
rape is a physical assault by force on a
nonconsenting female. It is a very seri-
ous crime in most States. In my State
it is a death penalty offense.

Under the equal rights amendment,
how are we going to continue to have
this obviously sexually related crime
which makes the culprit out of the man
and tries to protect the rights of the
woman?

Mr. BAYH. The Senator from Indiana
believes we should have rape statutes on
the books. After enactment of this
amendment, forcible rape statutes would
theoretically apply to both sexes, but in
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reality be directed only at males because
they are the ones sexually capable of
performing such an act. I have not re-
searched the matter, but if these two
men who wrote to me are correct in stat-
ing that it is possible for the female to
commit rape on the male, it seems to me
that women, too, would come under the
same statute. Such acts are not prevalent
in our society. I think we should have
rape statutes. I think they would apply
under this constitutional amendment to
any persons capable of performing the
act defined to be illegal.

Mr., EAGLETON. That is the point I
am raising. If the scientific and expert
testimony—perhaps, for example, from
Dr. Masters and Mrs., Johnson in St.
Louis, or other medico-scientific ex-
perts—was that it is a physical impossi-
bility for a woman to rape a man, and if
we still desire, as I believe we do, to con-
tinue to have rape statutes on our books,
and if the only one who can be the
“raper” is the male and the only one who
can be the “rapee” is the female, then is
it not inescapably and absolutely neces-
sary to take into account physical dif-
ferences between a man and woman in
the promulgation and application of such
legislation?

Mr. BAYH. I think that a statute, such
as a statute the Senator is referring to,
would not need to be changed under the
wording of this resolution. It is similar
to separate restroom facilities. There
would be no change as long as we are
talking about real physical differences
common to all members of only one sex.
I see no way this could not be applied
across the board. It would be applied to
everyone, as I see it, but in the normal
course of prosecution, it would not arise
except against male defendants. I think
we would have to approach that on a
case-by-case basis, and expert testimony
would tell us what to do, based on the
facts in each given case.

Would the Senator permit me to yield
to the Senator from Wisconsin, who has
a conference report he wishes to take up?

Mr. EAGLETON. I am pleased to yield.

Mr. BAYH. Mr. President, I yield to
the Senator from Wisconsin.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin is recognized.

Mr. PROXMIRE. I thank the distin-
guished Senator from Indiana and the
distinguished Senator from Missouri. I
will be as brief as I can be.

BANK RECORDS AND FOREIGN
TRANSACTIONS; CREDIT CARDS;
CONSUMER CREDIT REPORTING—
CONFERENCE REPORT

Mr. PROXMIRE. Mr. President, I sub-
mit a report of the committee of confer-
ence on the disagreeing votes of the two
Houses on the amendment of the Senate
to the bill (H.R. 15073) to amend the
Federal Deposit Insurance Act to require
insured banks to maintain certain rec-
ords, to require that certain transactions
in U.S. currency be reported to the De-
partment of the Treasury, and for other
purposes. I ask unanimous consent for
the present consideration of the report.

The PRESIDING OFFICER (Mr.
HvucHEs). Is there objection to the pres-
ent consideration of the report?
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There being no objection, the Senate
proceeded to consider the report.

(For conference report, see House pro-
ceedings of Oct. 8, 1970, pp. 35843-35849,
CONGRESSIONAL RECORD.)

Mr. PROXMIRE. Mr. President, a
House-Senate conference committee
completed action on this bill on Tuesday,
October 6. In addition to resolving the
differences between the House and Sen-
ate versions of the foreign bank secrecy
legislation, the House conferees also ac-
cepted with amendments the previously
passed Senate versions of the fair credit
reporting bill—S. 823—and a bill regu-
lating unsolicited credit cards—S. T21.
These provisions were added by the Sen-
ate to H.R. 15073 in order to expedite ac-
tion in the current 91st Congress.

The Senate also added the provisions
of S. 3154, the Urban Mass Transit Act,
to H.R. 15073; however, this language
was deleted by the conference since the
Congress has already completed action
on S. 3154 and it has been sent to the
President for his signature.

Mr. President, by combining three leg-
islative proposals into a single package,
I believe the Senate-House conference
committee has executed a triple play for
the American consumer. The foreign
bank secrecy bill will provide law en-
forcement authorities with greater evi-
dence of financial transactions in order
to reduce the incidence of white collar
crime. The bill was particularly directed
at obtaining more information on secret
foreign bank accounts by U.S. citizens or
residents. These secret foreign bank ac-
counts have enabled white collar crimi-
nals to avoid the payment of income
taxes and flout our securities laws with
virtual impunity.

The Senate provisions on credit cards
agreed to by the House conferees will
stop the unsolicited distribution of credit
cards and limit a consumer’s liability for
a lost or stolen credit card to $50. In addi-
tion, the bill agreed to by the conference
committee will make it a Federal crime to
make purchases of more than $5,000 on
a credit card without the permission of
the holder.

In addition, the legislation agreed to
by the conference includes an amended
version of the Fair Credit Reporting Act
passed by the Senate last November. This
legislation would give consumers access
to all of the information in their credit
files and enable them to correct inac-
curate or misleading information. When-
ever a person is turned down for credit
or insurance or employment because of
an adverse credit report he would have
to be given the name and address of the
credit reporting agency. The bill also
establishes safeguards to preserve the
confidentiality of credit information in
credit bureau files and to protect con-
sumers against an undue invasion of
their right to privacy.

FOREIGN BANK SECRECY

Mr. President, the foreign bank
secrecy portion of HR. 15073 contains
five substantive provisions.

First, U.S. banks and other financial
institutions are required to maintain
records of financial transactions and
keep copies of checks in accordance with
regulations issued by the Secretary of the
Treasury.
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Second, the Secretary of the Treasury
is authorized to require reports on cur-
rency deposits or withdrawals by the U.S.
financial institution involved and the
party to the transaction.

Third, persons who export or import
currency or its equivalent in excess of
$5,000 on any one occasion are required
to file reports in accordance with Treas-
ury regulations.

Fourth, U.S. citizens who maintain
accounts with foreign financial institu-
tions are required to file reports or keep
records or both with respect to trans-
actions with such accounts in accordance
with Treasury regulations.

Fifth, the Federal Reserve Board's
margin requirements for purchasing
securities on credit would be extended
to U.S. borrowers, whereas the existing
law only applies to lenders.

Mr. President, there were a total of 47
differences between the House and Sen-
ate versions of the foreign bank secrecy
bill. While many of these provisions
were minor in nature, a number of
them included fairly substantial differ-
ences between the two bills. I am happy
to report that your Senate conferees were
able to uphold most of the Senate pro-
visions. The House receded on 37 of the
47 specific differences and in seven cases
the House receded with an amendment.
In only two cases did the Senate recede
outright and in one case the Senate
receded with an amendment.

I believe the conferees have combined
the best features of both bills so that the
Secretary is given adequate authority and
guidance to regulate the use of secret
foreign bank accounts.

While I do not intend to discuss all of
the minor differences between the two
bills, I believe it would be useful to the
Senate to have a brief rundown of some
of the major items agreed to by the
conferees.

STATEMENT OF PURPOSE UNDER TITLE I

The House bill had a congressional
statement of purpose to require the
maintenance of appropriate types of
records by insured banks where such
records may have a high degree of use-
fulness in criminal, tax, or regulatory in-
vestigations or proceedings. The Senate
bill indicated a similar statement of pur-
pose, but only when the Secretary of the
Treasury determined that such records
would have a high degree of usefulness. It
was argued that the Senate language
could be construed as delegating to the
Secretary of the Treasury the author-
ity to determine the basic purpose of the
title. Congress would thus not have an
independent, congressionally determined
standard against which to evaluate the
actions of the Secretary since he in ef-
fect would be determining the purpose of
the title.

The conferees agreed to delete the
Senate language from the congressional
statement of purpose. In addition, the
conferees made it clear that the Secre-
tary’s duty to issue regulations to carry
out the purposes of title I would be sub-
jeet to his determination that such rec-
ords have a high degree of usefulness in
law-enforcement activities.

I believe this approach actually clari-
fies both bills by making it clear that the
basic purpose of the title is determined

October 9, 1970

by the Congress but that the duty of the
Secretary to issue regulations is suffici-
ently flexible so that he need not issue
regulations in those cases where he
determines that they would not achieve
the purpose of the title as determined
by Congress.
EXEMPTIVE AUTHORITY

The Senate bill included specific lan-
guage indicating that the Secretary may
make such exemptions from the record-
keeping provisions of title I “as he
deems appropriate.” While no similar
language was included in the House bill,
a reading of the House bill in its entirety
implies similar exemptive authority.

The House agreed to recede to the Sen-
ate provision with an amendment mak-
ing it clear that any exemption granted
by the Secretary must be consistent with
the purposes of the act. This was, of
course, the intent of the Senate bill;
nonetheless, the Senate language giving
the Secretary the authority to issue such
exemptions “as he deems appropriate”
could be subject to misinterpretation. Ac-
cordingly, the Senate conferees agreed
to the House amendment.

A FIVE HUNDRED DOLLAR EXEMPTION

The House bill exempted financial
institutions from any recordkeeping re-
quirements with respect to domestic
transactions under $500. Such an exemp-
tion was not included in the Senate bill.

During the hearings it was argued
that the exemption would be of little
benefit to financial institutions since the
cost of segregating transactions less than
$500 would outweigh any potential sav-
ings. Moreover, a potential white collar
criminal could easily violate the intent
of the legislation by effecting a series
of transactions in the amount of $499.

Accordingly, the House conferees
agreed to recede to the Senate position
and the $500 exemption was stricken
from the bill.

STATEMENT OF PURPOSE OF TITLE II

Title II of the legislation authorizes
the Secretary to require individuals to
file reports and keep records of currency
and foreign transactions. In the state-
ment of purposes under title II, the
House bill indicated three different pur-
poses: First, to facilitate the supervision
of financial institutions; second, to aid
duly constituted authorities in lawful in-
vestigations; and, third, to provide for
statistics needed for monetary and eco-
nomic policy.

The statement of purpose under the
Senate bill was more narrowly defined
to require reports or records which have
a high degree of usefulness in criminal,
tax, or regulatory investigations or pro-
ceedings.

Since the authority given the Secre-
tary under title II is necessarily broad,
the Senate conferees felt that a nar-
rowly defined statement of purpose was
vital in order to guard against any undue
abridgments to an individual’s right to
privacy. Under the House language, the
Secretary could theoretically require in-
dividuals to file almost any kind of re-
port on the grounds that such informa-
tion might be useful to formulating eco-
nomic policy.

The House agreed to recede to the
Senate language so that the Secretary
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will be restricted to requiring only those

reports or records which are highly use-

ful in law enforcement activities.
REQUIREMENT TO ISSUE REGULATIONS

Chapter 4 of title IT of the legislation
authorizes the Secretary of the Treasury
fo issue regulations requiring individuals
to maintain certain records with respect
to their transactions with foreign finan-
cial institutions. Under the House legis-
lation the Secretary would be required to
issue such regulations. Under the Senate
bill, he was given discretionary authority
to issue such regulations, having due re-
gard for the impact of such regulations
on foreign commerce.

The House conferees strongly felt that
the requirement to issue such regulations
should be mandatory in view of the im-
portance of such records or reports to
law enforcement authorities. Since the
Secretary has adequate exemptive au-
thority under both bills, any adverse im-
pact upon foreign or domestic commerce
could be alleviated.

Accordingly, the Senate conferees
agreed to accept the mandatory ap-
proach of the House legislation while
retaining the Senate proviso that the
Secretary must have due regard for the
impact of such regulations on foreign
commerce, The Secretary thus has an
obligation to issue rules and regulations
implementing the provisions of chapter
4 of title II, although his exemptive au-
thority is fully retained.

REPORTS ON FOREIGN TRANSACTIONS

Under the House version of chapter 4
of title II, the Secretary was given au-
thority to require individuals to maintain
records, or file reports or both with re-
spect to their transactions with foreign
financial institutions.

The Senate version of the legislation
deleted the authority to require reports
but retained the authority to require the
keeping of records.

The House conferees were adamant in
insisting that the Secretary be given the
authority to require reports as well as
records. Since the House conferees had
already agreed to circumscribe the pur-
pose section of title II to the more nar-
rowly defined Senate language, it was ar-
gued that such reporting authority would
not unduly jeopardize an individual's
right to privacy, Accordingly, the Senate
conferees receded and agreed to accept
the House language.

AGGREGATE LIMITATION ON CURRENCY EXPORTS

Under the House legislation, individu-
als would be required to file reports on
currency exports or imports in excess of
$5,000 on any one occasion or $10,000 in
any 1 calendar year. The Senate bill
deleted the $10,000 aggregate annual lim-
itation on currency exports or imports.

When the Senate Banking and Cur-
rency Committee first considered this
issue, it was strongly influenced by a let-
ter from the Department of Justice which
urged the retention of the $10,000 annual
aggregate limitation. The Justice De-
partment wrote on July 23, 1970, that—

We have consistently supported this provi-
slon as highly useful in law enforcement par-
t:icularly as it concerns organized crime.

Since the time of the Senate commit-

tee executive session, the Department of
Justice has apparently undergone a
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change of attitude. In a letter to Senator
BENNETT dated September 15, 1970, the
Justice Department softened its position
and inferred that it no longer considered
the retention of the $10,000 limitation as
essential.

Accordingly, the Senate approved a
floor amendment offered by Senator
BENNETT to delete the $10,000 annual lim-
itation. The House conferees agreed to
recede to the Senate version of the leg-
islation on this item.

MARGIN REQUIREMENTS

Both versions of the legislation ex-
tend the Federal Reserve Board's mar-
gin requirements to borrowers whereas
existing law applies only to lenders. In
the absence of this legislation it is pos-
sible for U.S. investors to borrow abroad
in excess of the margin requirements for
the purpose of carrying securities, thus
circumventing the intended effect of the
margin requirements.

The House version of the legislation
appeared to extend the margin require-
ments to all borrowers regardless of
whether they were U.S. citizens or for-
eigners, although the legislative history
associated with the House bill implies the
margin requirements are extended only
to U.S. borrowers.

The Senate bill specifically extends the
margin requirements to U.S. borrowers or
to foreign borrowers who are controlled
by U.S. persons. In determining whether
a foreign borrower is controlled by or
acting on behalf of or in conjunction with
a U.S, person, the regulatory authorities
are directed to make a finding whenever
the U.S. person has more than a 50 per-
cent beneficial interest in the foreign
borrower.

The Senate bill also provides that any
borrowing in excess of the margin re-
quirements constitutes a violation by the
borrower. Under the House bill, borrow-
ing in excess of the margin requirements
by a borrower would constitute a viola-
tion only if it were a knowing and wiliful
violation unless the transaction involved
a material misrepresentation by the bor-
rower or credit in execss of $1 million.

The House agreed to accept the Senate
language, thus giving regulatory agencies
greater authority to enforce the require-
ments of the act.

The Senate version of the bill also ex-
tended to margin loans used for the pur-
pose of carrying securities regardless of
whether such securities were offered as
collateral. Under the House bill, the
margin requirements would have been
extended only if the securities purchased
were offered as collateral for the loan.
Since it is possible to purchase securities
on margin without actually offering such
securities as collateral, the House lan-
guage was open to potential evasion. The
House conferees accepted the Senate lan-
guage, thus strengthening the ability of
the regulatory authorities to enforce the
margin requirements.

Mr, President, there are numerous
other differences between the House and
Senate bills which were resolved by the
conferees. On the whole, I believe we have
recommended a reasonable and effective
bill which will give our law enforcement
authorities the additional tools they need
to regulate the growing use of secret for-
eign bank accounts. It is anticipated and
expected that the new authorities con-
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ferred by this legislation will be vigor-
ously and swiftly implemented by the
Secretary of the Treasury in order to
reduce the growing rate of white collar
crime.

In our justifiable concern with law and
order we need to focus our attention on
the crimes of the rich as well as the
crimes of the poor or disadvantaged.
Those who use secret foreign bank ac-
counts to avoid our income tax laws or
otherwise conduect illegal activities
undermine our entire judicial system
and weaken confidence in the sound-
ness of our governmental institutions.
The foreign bank secrecy bill will not, of
course, solve all of the problems asso-
ciated with white collar crime, but if
vigorously implemented it will constitute
a substantial beginning.

CREDIT CARDS

Mr. President, I am happy to report
that the House conferees have agreed to
accept substantially the Senate bill, S.
721, dealing with unsolicited credit cards.
This legislation was passed by the Senate
on April 15, 1970; however, hearings were
not scheduled by the House Committee
on Banking and Currency on the Senate
bill in view of a related but less compre-
hensive credit card bill which was re-
ported by the House Post Office and Civil
Service Committee on March 26, 1970—
H.R. 16542. The House Post Office bill
required that any unsolicited credit card
be sent via registered mail whereas the
Senate bill placed an outright prohibi-
tion on unsolicited credit cards.

During the conference committiee,
there was some consideration given to
retaining the registered mail approach
contained in H.R. 16542. However, when
a motion was formally made to substi-
tute the registered mail provisions of
H.R. 16542 it was rejected by the House
conferees. Subsequently, the House con-
ferees agreed to accept the Senate ap-
proach which places a prohibition on the
distribution of all unsolicited credit
cards.

The conferees did agree to adopt a
recommendation by the Department of
Justice to amend the criminal penalties
section in the Senate bill. The Senate
bill made it a Federal crime for anyone
to use a credit card without the holder’s
permission, The Justice Department felt
such a provision would be extremely
costly to administer. It recommended
that the conferees substitute a provision
making it a Federal crime for the unau-
thorized use of a credit card only if the
amounts purchased were in excess of
$5,000.

The Senate and House conferees
agreed to accept this modification sug-
gested by the Justice Department. Any
one making fraudulent credit card pur-
chases in excess of $5,000 could be fined
up to $10,000, or imprisoned up to 10
years, or both. Under 18 U.S.C. 2 these
penalties would also extend to anyone
who aids or abets in the commission of
such a erime including those involved in
the interstate transportation of credit
cards which are used to make fraudulent
purchases in excess of $5,000.

As reported by the House-Senate con-
ferees, the credit card provisions under
title V would prohibit the distribution of
unsolicited credit cards. This prohibition
would become effective upon the enact-
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ment of the legislation. It parallels a re-
cent regulation of the Federal Trade
Commission prohibiting the distribution
of unsolicited credit cards. However, the
legislation is broader in that it applies
to all issuers of credit cards including
commercial banks, retailers, oil compa-
nies, airlines, and other issuers. There
was some legal doubt about the ability
of the FTC regulations to apply to com-
mercial banks, common carriers, or other
entities exempted from the Federal Trade
Commission Act.

The legislation also limits a consumer’s
liability for a lost or stolen card to $50.
If he notifies the card issuer before any
unauthorized purchases have occurred,
he would, of course, have no liability
whatsoever. If the losses occurred prior
to notification, his maximum liability
would be limited to $50. The $50 limita-
tion on liability applies to all unauthor-
ized uses of a credit card and not to each
individual unauthorized use. It is also
intended that the $50 limitation applies
to an account-holder’s total liability with
respect to any one account, For example,
if he and his wife were issued two credit
cards and unauthorized purchases were
made on both cards, the family’s maxi-
mum liability would be $50 for both cards
and not $50 for each individual card.

It is expected that these matters will
receive further clarification in regula-
tions issued by the Federal Reserve
Board.

CREDIT REPORTING

Mr, President, the Senate passed a fair
credit reporting bill on November 6, 1969.
The Subcommittee on Consumer Affairs
of the House Committee on Banking and
Currency held hearings on this legisla-
tion but has not yet taken action. Based
upon the record developed during the
House hearings, the House conferees had
a number of amendments to suggest to
the Senate bill. These amendments were
carefully considered by the Senate con-
ferees and were agreed to in those cases
where the amendment improved the
Senate bill without drastically changing
its basic approach.

The following amendments were agreed
to by the Senate conferees:

MEDICAL INFORMATION

The Senate conferees agreed to a
House amendment specifically exempt-
ing medical information from the dis-
closure requirements of the legislation
when such information is obtained from
licensed physians or medical practition-
ers, hospitals, clinics, or other medical
or medically related facilities. Credit re-
porting agencies would not be reqguired
to disclose such information to con-
sumers in order to safeguard and protect
the traditional relationship between the
doctor supplying the information and
his patient,

RETENTION OF OBSOLETE INFORMATION

The Senate bill prohibited a reporting
agency from reporting inforrmation on
an account placed for collection or
charged off as a loss if the information
was older than 7 years or until the gov-
erning statute of limitations expired,
whichever was the longer period. The
House conferees argued that such in-
formation should not be reported if it
is older than 7 years regardless of the
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governing statute of limitations Since
the consumer should not be indefinitely
burdened with an adverse credit rating,
the Senate conferees agreed to accept
the House amendment.

The Senate bill also prohibited the
reporting of adverse information older
than 7 years or 14 years in the case of
bankruptcies unless such information
was needed in connection with a life
insurance policy in excess of $25,000.
The House conferees felt this limitation
should be increased to $50,000 in view
of the substantial number of policies be-
tween the $25,000 to $50,000 range. The
Senate conferees agreed to accept this
House amendment.

PROCEDURES TO INSURE ACCURACY

The Senate bill required reporting
agencies who prepared investigative re-
ports to follow reasonable procedures to
assure the maximum possible accuracy
of such report. The House conferees felt
that this requirement should be extended
to all reporting agencies, whether they
prepared investigative reports or conven-
tional credit reports. The Senate con-
ferees felt that this was a reasonable
requirement and accepted the House
amendment.

SOURCES OF INVESTIGATIVE INFORMATION

The Senate bill required consumer re-
porting agencies to disclose the nature
and substance of all of the information
in a consumer’s file to the consumer ex-
cept for the sources of such information
if used in an investigative type report.
The House conferees felt that it was
necessary to give consumers a specific
statutory right to acquire such informa-
tion on sources under appropriate dis-
covery procedures in connection with
any action brought under the act. This
may be the only way in which the con-
sumer can effectively refute allegations
made in an investigative report. Accord-
ingly, the Senate conferees agreed to ac-
cept this House amendment.

DISCLOSURE BY USERS OF CREDIT REPORTS

Under the Senate bill, if a consumer
were rejected for credit, insurance, or
employment either wholly or parily on
the basis of a credit report, he would
have to be given the name and address
of the credit reporting agency if he made
a written request to obtain such infor-
mation. His right to make such a request
was to have been communicated to the
consumer by the user of the report at
the time the consumer is rejected for
credit, insurance, or employment.

The House conferees took the position
that the consumer should not be required
to make a written request to learn the
identity of a credit reporting agency re-
sponsible for making an adverse credit
report. It was argued that many con-
sumers would neglect to make such a
request out of fear or ignorance

The Senate conferees agreed to accept
this House amendment. The rights given
the consumer to review the information
in his credit file are thus made more
meaningful by this improved disclosure
procedure.

PUNITIVE DAMAGES

The Senate bill permitted consumers
to collect punitive damages in the case
of any consumer reporting agency or user
or information who willfully failed to
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comply with any provision of the act.
These damages were limited to a mini-
mum of $100 and a maximum of $1,000.

The Senate conferees agreed to an
amendment suggested by the House con-
ferees to delete the $100 floor and $1,000
ceiling on punitive damages and permit
the court to fix the amount of such
damages. A similar position was taken
by the President’s Assistant for Con-
sumer Affairs.

NEGLIGENT FAILURE TO COMPLY WITH ACT

The Senate bill also permitted con-
sumers to bring civil actions against re-
porting agencies or users of information
who were grossly negligent in failing to
comply with any requirement imposed by
the act. The House conferees argued that
it was exceedingly difficult to prove gross
negligence and that reporting agencies
should be held to a standard of ordinary
negligence in following the requirements
imposed by the act.

The Senate conferees agreed to the
House amendment in order to provide a
greater incentive for reporting agencies
and users of information to comply with
the various provisions of the act.

Thus, for example, if a reporting
agency fails to follow reasonable proce-
dures to assure the maximum possible
accuracy of information in a credit re-
port and is negligent in so doing, a con-
sumer has a right to bring a civil action
to recover any actual damages sustained.

JURISDICTION OF COURTS

The Senate bill permitted consumers
to bring civil actions in any appropriate
U.S. District Court. The House conferees
suggested the authority to bring actions
in Federal Courts be provided without
regard to the amount at controversy in
order to provide consumers with the most
effective remedy possible.

The House also suggested a modifica-
tion to a Senate requirement that a civil
action be brought within 2 years from
the date of the occurrence of any viola-
tion of the act. The House conferees sug-
gested that where a defendant has ma-
terially misrepresented any information
required to be disclosed and the infor-
mation so misrepresented is material to
establishing the defendant’s liability, the
action may be brought by a consumer
within 2 years after the discovery of the
misrepresentation.

The House amendments give the con-
sumer a more effective legal remedy
against potential violations and were ac-
cordingly agreed to by the Senate con-
ferees.

TUNAUTHORIZED DISCLOSURES BY OFFICERS OR
EMPLOYEES OF REPORTING AGENCIES

The Senate bill made it a Federal
crime for any person to knowingly or
willfully obtain information from a con-
sumer reporting agency under false pre-
tenses. The House suggested that similar
criminal penalties be provided with re-
spect to any officer or employee of a con-
sumer reporting agency who knowingly
and willfully makes an unauthorized dis-
closure.

This amendment is intended to fur-
ther safeguard the confidentiality of in-
formation in a reporting agency files and
was accordingly agreed to by the Senate
conferees.
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DEFINITION OF CONSUMER REPORTING AGENCY

Mr. President, the statement of man-
agers on the part of the House indicates
that the House conferees “also intend
that the definition of ‘consumer report-
ing agency’ not include insured financial
institutions whose lending officers merely
relate information about an individual
with whom they have direct financial
transactions.” This interpretation by the
House conferees was never discussed
within the conference committee. It
needs additional clarification to insure
that the intent of the legislation is not
misinterpreted by the courts or the
Federal Trade Commission. The Senate
bill as agreed to by the conference com-
mittee defines a consumer report under
section 603(d). However, the term does
not include any report containing infor-
mation solely as to transactions or ex-
periences between the consumer and the
person making the report. Thus, if a
bank lending officer provided informa-
tion about its transactions with one of
its customers to another bank or to a
credit reporting agency such a communi-
cation would not be considered to be a
consumer report as defined under section
603(d).

The definition of a consumer reporting
agency under section 603(f) refers to any
persons who make consumer reports to
third parties. Thus, under the bill passed
by the Senate and agreed to by the con-
ference committee, a creditor cannot be
a consumer reporting agency by virtue of
making reports which do not meet the
definition of ‘‘consumer repori.” Thus,
the statement by the House conferees

would seem to add nothing to the clear
wording of the statute. It could be some-
what confusing, however, since the ex-
emption stated by the House conferees
appears to exempt only insured finan-
cial institutions from the definition of

“consumer reporting agency” whose
lending officers merely related informa-
tion about one of their customers with
whom they have had direct financial
transactions. If such a report did not
meet the definition of a consumer re-
port as defined under section 603(d), no
person making such a report would be
considered to be a “consumer reporting
agency” regardless of whether or not
they were an insured financial insti-
tution.

On the other hand, if a bank or other
insured financial institution made a re-
port consisting of information about an
individual with whom they have had
direct financial transactions and part or
all of the information pertained to trans-
actions or experiences which were not
between such bank or other financial in-
stitution and the person on whom the re-
port was made, then such bank or insti-
tution would, in fact, be making a con-
sumer report as defined under section
603(d) and would thus become a con-
sumer reporting agency as defined under
section 603(f).

The statement of managers on the
part of the House also indicated that the
House conferees intend that the defini-
tion of “consumer credit report” not in-
clude protective bulletins issued by local
hotel and motel associations, and circu-
lated only to its members dealing solely
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of transactions between members of the
association and persons named in the re-
port. Once again, this interpretation was
never discussed in the conference com-
mittee and needs additional clarification.
To the extent that a local hotel or motel
association compiles credit or other in-
formation from its members and makes
such information available to its mem-
bers, it is making consumer reports as
defined under section 603(d) and is act-
ing as a consumer reporting agency as
defined under section 603(f).

SUMMARY OF FAIR CREDIT REFPORTING BILL

The purposes of the Fair Credit Re-
porting Aect are to give consumers a
chance to correct inaccurate informa-
tion in their credit file; to preserve the
confidentiality of such information; and
to prevent undue invasions of the indi-
vidual’s right to privacy.

The act covers all reporting on con-
sumers, whether it be for the purpose
of obtaining credit, insurance, or em-
ployment. However, credit reports or
other reports on business firms are ex-
cluded.

As reported by the conferees, the fol-
lowing consumer rights would be secured
by the act:

First. To be told the reasons for a
credit, insurance or employment turn-
down when a credit report was a factor
and to be given the name and address
of the reporting agency.

Second. To be informed of the nature
and substance of all information in his
credit file by the credit reporting agency.

Third. To have another person with
him at the reporting agency when his
file is discussed.

Fourth. To be told who has received
reports on him during the proceeding
6 months for credit or insurance pur-
poses and the preceding 2 years for
employment purposes.

Fifth. To have inaccurate or unveri-
fiable information deleted from his file.

Sixth. To have the information in his
file reinvestigated whenever he disputes
its accuracy.

Seventh. To file a brief explanatory
statement on disputed items and to have
the statement included on subsequent
reports.

Eighth. To have the information in
his file kept confidential and used only
for legitimate business purposes.

Ninth. To have personal information
in his file kept from governmental agen-
cies unless ordered by a court.

Tenth. To be informed if adverse pub-
lic record information is reported for
employment purposes when such infor-
mation cannot be kept up to date.

Eleventh. To have adverse informa-
tion deleted from his file after 7 years
or after 14 years in the case of bank-
rupteies.

Twelfth. To be informed of the scope
and nature of investigative-type reports
into his personal life.

Thirteenth. To have adverse informa-
tion on investigative-type reports re-
verified before it can be used again.

Fourteenth. To bring civil actions
against credit reporting agencies and
collect actual damages plus attorney’s
fees if the agency is negligent in report-
ing inaccurate information.
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Mr. President, I believe the amend-
ments suggested by the House conferees
will perfect and improve the provisions
of the Fair Credit Reporting Act passed
by the Senate last November. In view of
the growing importance of credit infor-
mation in our economy, we must give
consumers a higher degree of protection
against the consequences of an inaccu-
rate or misleading credit report.

Millions of American consumers are
affected by the credit reporting indus-
try. While credit reporting agencies have
generally discharged their functions ade-
quately, in some cases individuals have
been irreparably damaged by inaccurate
credit reports.

The Fair Credit Reporting Act will for
the first time give consumers a right
under Federal law to obtain access to
their credit file and correct any inaccu-
rate or misleading information. I am
hopeful that this legislation can be signed
into law this year and that it will be
vigorously enforced by the Federal Trade
Commission which is assigned enforce-
ment duties.

Mr. President, I hope the Senate
adopts the conference report.

Mr. HATFIELD. Mr. President, will the
Senator yield?

Mr. PROXMIRE, I yield.

Mr. HATFIELD. Would the Senator be
willing to postpone action on the con-
ference report for a few minutes? I am
not aware yet of the feeling or thinking
of the minority members of the commit-
tee. I would like to have a few moments
to check that out.

Mr. PROXMIRE. I would be willing to
have that done. However, I can tell the
Senator that the Senator from Utah (Mr.
BeENNETT) and other minority members
who were conferees on his side of the
aisle signed the conference report. I
think they were quite pleased with it,
in fact they were enthusiastic about it.

Mr. HATFIELD. I do not doubt that at
all and I do not challenge the authenticity
of the report. Merely in the procedures
we follow at this desk, I would like to
have a few moments.

Mr. PROXMIRE., Certainly.

Mr, MAGNUSON. Mr. President, will
the Senator yield so that I may ask a few
questions?

Mr. PROXMIRE. I yield.

Mr. MAGNUSON. Does this in any way
conflict with or compromise what the
Federal Trade Commission is going to do
about credit cards?

Mr. PROXMIRE. It complements that.
We had testimony by them.

Mr. MAGNUSON. They are about to
issue a rulemaking procedure because
they are going to change the law or the
tactics being used, not only in connec-
tion with credit card reporting but also
sending bills.

This would complement that, would it
not?

Mr. PROXMIRE. Yes. With respect to
credit cards, this makes it illegal to send
unsolicited credit cards and limits the
liability of a holder of a credit card if
it is stolen to $50, and to no liability if it
is not used.

Mr. MAGNUSON. In other words, it
would complement what the Federal
Trade Commission is trying to do?

Mr. PROXMIRE. That is correct.
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Mr. HATFIELD. Mr, President, I have
no further objection to moving to the
disposition of the conference report at
this time.

Mr. PROXMIRE. I appreciate that.

Mr. BENNETT. Mr. President, on last
Tuesday, October 6, 1970, conferees of
the House and Senate met together to
work out the differences between the
Senate and House versions of H.R. 15073.
In general, the conference was very suc-
cessful and we retained most of the Sen-
ate provisions dealing with bank secrecy,
credit cards, and credit reporting agen-
cies. Yesterday, the House filed the con-
ference report and the statement of man-
agers on the part of the House. The state-
ment for the most part was accurate in
its description of the intent of the con-
ferees and the action taken in the con-
ference. However, there are several state-
ments in the report which I believe do
not clearly represent the action of the
conferees or the intent of the language
approved by the conference committee.

The first of these deals with the au-
thority granted to the Secretary of the
Treasury in determining records to be
kept by finanecial institutions. In the
Senate, we amended the House bill which
was unclear, to assure that no records
would be required unless the Secretary of
the Treasury determined that they would
have a high degree of usefulness in erim-
inal, tax, or regulatory investigations or
proceedings. In amending the bill, how-
ever, we drafted it in such a way that it
appeared to leave the congressional in-
tent to the Secretary of the Treasury’s
determination also. The conference com-
mittee amended the Senate version by
clearly establishing the purpose of the
legislation as requiring the “maintenance
of appropriate types of records by in-
sured banks in the United States where
such records have a high degree of use-
fulness in criminal, tax, or regulatory in-
vestigations or proceedings.” The deter-
mination of which records have such a
degree of usefulness and the determina-
tion of records or other evidence to be
kept by financial institutions was left,
however, entirely to the Secretary of the
Treasury. In other words, no change was
made by the conference to the Senate bill
which would in any way decrease the au-
thority of the Secretary of the Treasury
to determine the appropriate types of
records to be maintained by financial in-
stitutions.

The statement of managers on the
part of the House also seems to try to
legislate further in title VII containing
provisions relating to credit reporting
agencies. The conference report states
that:

The House Conferees also intend that the
definitions of “consumer reporting agency”
not include insured financial institutions
whose lending officers merely relate infor-
mation about an individual with whom they
have had direct financial transactions.

While I may agree entirely with the
desirability of such an interpretation, it
is not appropriate to state that the Sen-
ate bill or the conference report was in-
tended to have an interpretation this
broad. Since no amendment was offered
or accepted, the Senate bill was not
changed so far as the definition of “con-
sumer reporting agency” is concerned.
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During our discussions in the Senate,
the problem which could be created by
this legislation for the transfer of in-
formation between correspondent banks
was discussed very thoroughly. It was
my position that correspondent banks
should be allowed to transfer informa-
tion on their customers to banks with
which they had a correspondent rela-
tionship without being considered a
consumer reporting agency or the infor-
mation being considered a consumer
report. It was argued, however, that if a
complete exemption were granted, banks
could in effect establish consumer re-
porting agencies without being subject
to the same restrictions which would
govern the activities of other consumer
reporting agencies not affiliated with a
bank,

I believe that the Senate bill language
which was not altered in the conference
report authorizes banks as well as other
institutions to provide information to
third parties so long as that information
deals only with their transactions with
individuals who are their customers. In
other words, a bank or a retail estab-
lishment could provide information to a
third party on which a credit judgment
could be made so long as information
was not included dealing with transac-
tions other than those with the bank or
other institution providing the informa-
tion and such information would not be
considered a consumer report nor would
the transfer of such information make
the transferring institution a credit re-
porting agency. The language in the
statement of managers on the part of
the House would seem to expand this
authority to include any information
which the reporting firm might have in
its files on a person with whom it had
direct financial transactions. The intent
of the legislation is not to broaden it to
that extent.

The House managers’ statement also

states:
3 Your conferees also intend that the defini-
tion of “consumer credit repnrt" not include
protective bulletins issued by local hotel and
motel associations, and circulated only to
their members, dealing solely with transac-
tions between members of the associations
and persons named in the report.

The House conferees may have had
such an intent, but it was not brought
to our attention in the conference com-
mittee. Indeed, I believe that such pro-
tective bulletins should not be consid-
ered to be consumer credit reports and
thus be subject to all of the restrictions
contained in this title of the bill. Many
of the provisions in this bill have made
it more difficult for those who desire in-
formation on the basis of which to grant
credit or insurance or employment to re-
ceive such information. There is no doubt
that this title will result in restricting
the amount of information which is
available on which to make such deci-
sions. In our attempt to protect consum-
ers from improper information, we have
added burdens and expense which will
ultimately be paid for by consumers, To
restrict an association from providing in-
formation to its own members on indi-
viduals who have not paid their motel or
hotel bill or who have paid such bills with
a check which is dishonored seems to be
absurd. Such bulletins can, under the bill
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as I interpret it, be circulated within the
various branches of a nationwide chain
without any difficulty and without any
restrictions. It appears only reasonable,
therefore, that an association of inde-
pendent firms should be able to have the
same degree of protection against fraud-
ulent transactions without being subject
to all of the expensive disclosure and
compliance procedures which are con-
tained in this title.

While I am discussing compliance pro-
cedures, I would like to refer to another
improper statement made by the man-
agers on the part of the House. In the
conference committee, we accepted a
House amendment which added the re-
quirement that consumer reporting
agencies must “follow reasonable pro-
cedures to assure maximum possible ac-
curacy of the information concerning
the individual about whom the report
relates.” The entire explanation of this
amendment by the House was:

This language is basically the last sentence
of section 614, making it a duty for all con-
sumer reporting agencies to follow reason-
able procedures to assure accuracy in their
reporting_

The Senate report discussing section
614 states simply:

Those who make investigative reports must
follow procedures to assure maximum pos-
sible accuracy. The Statement of the House
Managers now comes up with the intent of
this section as being:

“The House Conferees intend that this re-
quirement shall include the duty to differen-
tiate between types of individual bank-
ruptcies (e.g., between straight bankruptcies
and Chapter XIIT wage earner plans), and
that the disposition of a wage earner plan
where the consumer conscientiously carries
out his responsibilities under it should be
duly noted.”

No such requirement was ever men-
tioned in the conference nor was there
any indication that any conferee in-
tended the amendment to include this
type of requirement.

There is absolutely no basis or justifi-
cation for the statement by House man-
agers that would require differentiation
between types of bankruptcies or nota-
tions regarding the conscientiousness of
consumers.

In the following paragraph of the
statement of managers on the part of
the House, the managers discuss an
amendment which was offered by a
House Member but which was rejected
by the conference committee. The ex-
planation of the amendment given by
the Member who offered it was:

In order for the consumer to rectify any
errors in his report, it is essential that he
see the information in his file rather than
“the nature and substance of the informa-
tion.” This does not mean that the con-
sumer will be able to physically handle the
file, but merely see the information in it.

As I stated earlier, this amendment
was rejected by the conferees, The House
conference report now says that:

The Senate Conferees did not agree to this
amendment, contending that the existing
language already accomplished this result.
The Conferees of both Houses intend that
this important provision be so interpreted.

I would like to state that the Senate
conferees did not contend that the exist-
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ing language accomplish the result of the
amendment. In fact, the Senate con-
ferees stated that they did not want any
change in the Senate language nor did
Members of the Senate during the con-
ference session interpret what the lan-
guage in the Senate bill was intended to
mean., Since the exact Senate language
was retained and since there was no dis-
cussion as to what the language was
intended to mean, it means just what
it says. If any additional interpretation
is desired, it can be received from the
Senate report dealing with section 609,
from which I quote:

This section requires reporting agencies to
disclose, at the request of a consumer, the
nature and substance of all information in
the consumer’s file, the sources of the infor-
mation, unless it is an investigative report,
and the persons who have received reports
on the consumer during the past 6 months
for credit or insurance purposes and the past
2 years for employment purposes.

Since the House did not bring a credit
reporting bill to the conference and since
the only bill on which we were conferring
was the Senate bill, any amendments re-
quiring additional information or more
stringent procedures by credit reporting
agencies should literally be outside of the
bounds of the conference. An interpreta-
tion by the House conferees of the mean-
ing of Senate provisions which were not
amended is inappropriate and has no
basis.

Interpretations of amendments ac-
cepted by the Senate in conference can-
not properly be expanded to mean other
than the meaning discussed and agreed
to by the conferees in the conference.

Mr, President, I regret that it has been
necessary for me to make this statement
to clarify the legislative history and in-
tent of the conference report on H.R.
15073.

Having made such a clarification, I
support the report and recommend that
it be approved by the Senate.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the conference
report.

The report was agreed to.

Mr. PROXMIRE. Mr. President, I
thank the Senators from Indiana, Wash-~
ington, and Oregon.

EQUAL RIGHTS FOR MEN AND
WOMEN

The Senate resumed the consideration
of the joint resolution (H.J. Res. 264)
proposing an amendment to the Consti-
tution of the United States relative to
equal rights for men and women.

Mr. MAGNUSON. Mr. President, I am
going to ask a question of the three or
four distinguished lawyers now on the
floor. Some of us have been, not neces-
sarily bothered, but wondering, whether
or not the equal rights amendment would
affect the community property laws in, I
think, the eight States where those laws
are now in effect. They have the old
Spanish community property laws.

What effect would this amendment
have on that protection for the rights of
women? That law is based on the old
Spanish idea that with everything be-
ing eaual when one dies or when the
marriage is dissolved, 50 percent will go
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to the woman and 50 percent to the
man.

I wonder if any analysis has been made
of the effect of this amendment on the
community property laws of the States
that have such laws.

Mr. BAYH. Mr, President, the Senator
from Indiana recollects that there was
some testimony in our hearings about it.
I would be glad to dig it out and make
it available for the Senate and the Sen-
ator from Washington. As I recall, my
judgment was that the community prop-
erty laws would not be affected; it would
apply equally to men and women.

Mr. ERVIN. Mr. President, will the
Senator yield, so I may call to the atten-
tion of the Senator from Washington
the opinion of his attorney general?

Mr. MAGNUSON. I yield.

Mr. BAYH. I am glad to yield. I was
asked for my opinion, and I am sure it
will not be the same as that of the Sen-
ator from North Carolina or those he
quotes.

Mr. ERVIN. Mr. President, I hold in
my hand a letter from the attorney gen-
eral of the State of Washington, Slade
Gorton, dated the 4th day of Septem-
ber 1970, in which he sets out a number
of Washington State laws which would
be affected by this amendment, and he
says this after discussing other laws
which would be adversely affected by the
amendment:

Additionaily, it is possible that this pro-
posed amendment might have some effect
upon Washington’s Community Property law,
under which the property of the wife is
treated somewhat differently than the prop-
erty of the husband. Under Revised Code of
Washington sections 26.16.130 and .140,
earnings of wages and accumulations of
other property by a wife while living separate
and apart from her husband are her own
separate property, while wages and accumu-
lations of the husband while living apart
from his wife are not treated as his sepa-
rate property, but are considered to be
earned or accumulated for the benefit of the
the marital CDH]IDU.B‘RF"

He expresses concern about that very
proposition.

Mr. MAGNUSON. I have had some
concern about it. I am disposed to vote
for the amendment. Then it will go back
to the States, and States like Washing-
ton State could determine how it would
affect them. But Texas, Louisiana, New
Mexico, Arizona, and my own State—
these States still rigorously adhere to the
old Spanish community property laws—
which were based fundamentally on the
protection of a woman’s right in the
marital relationship in the accumulation
of property during the time of marriage.

Mr. ERVIN. Mr. President, I put in the
Recorp yesterday a letter from the at-
torney general of Louisiana stating that
it would invalidate the community prop-
erty law of that State.

I hold in my hand a letter from the
attorney general of Texas, in which he
said that a similar amendment had been
submitted to the Legislature of the State
of Texas every year for 25 years and it
had always been rejected every 2 years
because the State legislature concluded
that it would invalidate the community
property laws of Texas.

Mr. MAGNUSON. I just do not know.
I was hoping we would have a legal opin-
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ion on this. If the amendment is sub-
mitted to the States, every State will
review it and determine whether it will
affect its laws, including the community
property laws, and determine whether it
should be adopted. I do not think that
my State or the State of Texas or the
State of Louisiana or the State of New
Mexico would want to violate the prin-
ciple of the community property law, be-
cause it has worked well, and we think
it is good.

I remember years back when we were
allowed to file a joint income tax return
because we were in a community prop-
erty State. The people in Indiana could
not file joint returns. Every year an
amendment would be proposed, and the
late, distinguished Senator from Texas,
Senator Connally, and I would take the
floor and try to protect States’ rights by
retaining the community property laws.

Finally, we suggested that taxpayers
all over the Nation should be permitted
to file joint income tax returns as could
the people in our eight community prop-
erty States. That proposal was ultimately
adopted, so everybodoy files a joint in-
come tax return even if there are not
any community property laws in his par-
ticular State.

I am somewhat worried about the ef-
fect of this amendment on such laws, but
I suspect that the State legislatures in
the States affected will review the
amendment closely.

Mr. ERVIN. If I may quote from the
letter written to me by the attorney gen-
eral of Texas, he said:

This same amendment has been proposed
in our Texas Legislature for twenty-five years
but has met defeat every two years. Three
years ago, our State Bar took a firm stand
against this particular amendment, argu-
ing that either the amendment would have
no affect and would simply be a platitude or
it would completely disrupt our property
laws to the great disadvantage of the family.
As you know, we are one of the community
property states and our State Bar found that
an amendment of this nature would be
highly detrimental to the wife and mother
and to the minor children.

Mr. MAGNUSON. I am glad to get that
information. I was hoping we might have
some definite legal opinion on how the
amendment would affect such laws. I
take it that the Senator from Indiana
feels the amendment would not affect the
community propery laws. Many of us in
the community property law States are
seriously concerned about the matter.

Let me thank the Senator.

Mr. BAYH. I appreciate the Senator
from Washington bringing this matter
up. I would like to point out that if we
looked at the scope covered by the letter
of the attorney general of Texas, it goes
all of the way from saying the amend-
ment would be nothing but a platitude,
to the assertion that, in faet, it would
bring about a total destruction of cer-
tain parts of Texas law. If that is the
kind of opinion we are going to get, it
is like taking a shotgun out into the
night and trying to shoot a black target.
The letter from the attorney general of
Washington was vague. He did not give
an unequivocal opinion. He said it was
possible.

As one Member of the Senate, who
happens to be floor manager of the joint
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resolution, I say the legislative intent is
that if there is an overriding national or
puble interest, the amendment would not
alter such a law.

Mr. ERVIN. This amendment is not
going to be interpreted according to some
overriding national purpose. The amend-
ment will be interpreted by what it says.

I would say to the Senator from In-
diana and the Senator from Washington
that one of the observations I think is
relevant here is that of Robert Sherrill,
the correspondent for The Nation, who,
writing in the New York Times a short
time ago, said:

The equal rights amendment’s journey
down the corridors of Congress has so far
been an impressive demonstration of what
can be achieved through almost total
ignorance.

Mr. BAYH. The Senator from North
Carolina, of course, is a very learned
jurist, and has been a judge in his State.
The Senator from Indiana has not been
a judge, and has not been a lawyer as
long as the Senator from North Caro-
lina. Nevertheless, I daresay that seldom
a week or a month goes by that my dis-
tinguished friend from North Carolina
does not have to look at a statute and
interpret what it means—not just what
the words say, but what the statute
means.

That is even more true as to a con-
stitutional amendment. Then we, by
necessity, must sweep with a broad brush,
and then the courts determine each case
on a factual basis, and determine what
the congressional intent was.

The congressional intent is not only
what the words say. To determine intent,
you look at the record of the debate.
Right now we are trying to clarify that
record and show what this amendment
means.

The examples the Senator from North
Carolina gives, his strong appeals that
this amendment would take the labels
“men” and “women’” off the various
restroom facilities across this country.
are ridiculous. This would not happen.
The right of privacy is too deeply en-
grained in our society. Look at the case of
Griswold against Connecticut, decided
by the Supreme Court.

Mr. COOK. Mr. President, will the
Senator yield?

Mr. BAYH. I yield.

Mr. COOK. I might suggest that there
is also a complete line of cases out of the
Supreme Court of the United States
dealing with the right of privacy. We
shall probably put those cases into the
Recorp at a later time; but I think this
discussion overlooks that entire line of
cases.

Mr. ERVIN. Mr, President, will the
Senator yield for a brief statement?

Mr. BAYH. I am happy to yield.

Mr. ERVIN. I would say that those
cases were decided under the existing
Constitution; but when this amendment
becomes a part of the Constitution, it is
going to have to be interpreted to super-
sede those cases, if they are inconsistent.
A provision which says that every man
and every woman has exactly the same
rights means that a man has a right to
go into every public restroom, even
though it is marked for women, and a
woman has a right to go into every pub-
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lic restroom, even though it is marked
for men. When the Constitution is
amended fto prohibit the segregation of
men and women in jails and prisons,
privacy is gone. That is the reason I have
an amendment to protect the privacy of
womern.

Mr. BAYH. I respect the difference of
opinion of the Senator from North Caro-
lina, and I know that in his heart he
thinks he is right; but I think he is dead
wrong in the way he interprets the effect
of this amendment. I think he is 180 de-
grees wrong.

I hope the Senator from North Caro-
lina will make that letter from the Texas
attorney general available to the Senate,
because, so far as we have been able to
determine, the only significant change
that would be required in community
property laws would be that the States
would probably have to allow joint
management in some instances. The
State of Texas adopted such a joint
management provision back in 1968.

So it would be interesting to know how
the attorney general of Texas handles
this problem.

Mr. ERVIN. I assure the Senator I am
going to put it in the Recorp. I would
have put it in yesterday had considera-
tion of the amendment not been laid
aside.

Mr, EAGLETON. Mr, President, will
the Senator yield?

Mr. BAYH. I yield.

Mr. EAGLETON. I am glad the Sena-
tor has yielded to me.

Mr. COOK. Mr. President, will the
Senator yield for a moment?

Mr., EAGLETON. I yield.

Mr. COOK. May I inquire how much
longer this will be?

Mr. EAGLETON. I am trying to pro-
pound these questions as quickly as I can.
I hope to be through in a few minutes.

I would like to ask the Senator from
Indiana about the laws in the various
States pertaining to prostitution, most
of which take into account the differ-
ence between male and female in their
phraseology.

How are we going to unravel that series
of State statutes and municipal ordi-
nances so as to give equal rights across
the board?

Mr. BAYH. I would have to restate
what I said earlier. Those laws would be
applied equally across the board to male
and female.

Mr. EAGLETON. Under the equal
rights amendment, would the crime of
prostitution apply not only as between
persons of different sexes, but also be-
tween persons of the same sex?

Mr. BAYH. Whether that would be
defined as prostitution or some other
crime I do not know.

Mr. EAGLETON. If the equal rights
amendment becomes law, could a valid
prostitution ordinance be drafted that
would differentiate between the act of
the male and the female, or would it
have to be drafted so broadly as to en-
compass activities not only between the
two sexes, but between members of the
same sex?

Mr. BAYH, If a crime involved the
commission of certain acts between
members of different sexes, this would
have to be applied across the board to
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men and women alike. By chance was
the Senator from Missouri alluding to
those crimes that, by definition, include
certain acts between members of the
same sex.

Mr. EAGLETON. That is right.

Mr. BAYH. Those crimes would not be
affected by this amendment.

Mr. EAGLETON. Let me ask the Sena~-
tor about homosexual or lesbian mar-
riages. Most States legalize the status of
matrimony by statute limiting marriage
between partners of the two sexes. Do
those statutes, as now written, go by the
board under the equal rights amend-
ment?

Mr. BAYH. The Senator from Indiana
does not think such laws would be in-
validated.

Mr. EAGLETON. That is, a State
which, for example, has a statute which
says “the status of a marriage is valid in
this State only as between man and
woman” would still have a valid statute,
under the equal rights amendment?

Mr. BAYH., I believe that is accurate.

Mr. EAGLETON. I note for the RECORD
that Professor Freund of Harvard Law
School feels a bit differently. He said:

Indeed, if the law must be as undiscrimi-
nating concerning sex as it 1s toward race,
it would follow that laws outlawing wedlock
between members of the same sex would be
as invalid as laws forbidding miscegenation.

Mr. BAYH. I have a great deal of re-
spect for Professor Freund; however, I
do not share his opinion. As long as the
laws require that the marriage be a con-
tract between people of opposite sexes,
they would be constitutional because
they treat men and women equally. A
problem would arise if, for example, a
law validated marriages between two
women, but not between two men.

It is my judgment that this amend-
ment would not affect the statutes that
the Senator from Missouri is referring to.

Mr. EAGLETON. Well, of course, to
the extent that the Senator has com-
mented on it, if it would discriminate
against anyone, it would discriminate
against homosexuals.

Mr. BAYH. If the Senator from Mis-
souri wants to have a constitutional
amendment covering that subject, we
will cover it at a later date.

Mr. EAGLETON. No, I most certainly
do not. The Senator from Alabama is
anxious to pursue his amendment. If I
may have the indulgence of the Sena-
tor from Indiana, I would like to make a
short comment, based on what we have
been able to cover by my questions up
to this point.

The Senator has said, with respect to
these questions, that the States can and
should continue, even if the equal rights
amendment becomes operative, their
various statutes protecting the right of
privacy. Next, the Senator has stated
that the States have a right to maintain
or to establish statutes that “take into
account the very real physical differ-
ences between the sexes.” Finally, he has
also stated that the States “can take in-
to account overriding and compelling
public interest that call for distinction
between the sexes.”

Therefore, I wonder, if an amendment
were drawn to his resolution which
amendment would protect the right
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of privacy; protect the right of dif-
ferentiation based on the “very real phys-
ical differences between the sexes”; and
protect “the overriding and compel-
ling public interest in the differentia-
tion between the sexes,” would the Sen-
ator accept such an amendment which
would be in conformity with his own
thinking and which would clarify the
“bare bones” language of his resolution
which in its present form is completely
silent on these matters?

Mr. BAYH. I will be very frank with
the Senator from Missouri. If we were
starting out from the very beginning,
the Senator from Indiana would see no
objection to including specific language
incorporating the suggestions made by
the Senator from Missouri. But the
Senator from Indiana feels that these
questions of interpretation can be han-
dled in the legislative history which we
are now building. These points have
been adequately covered in the House by
the floor manager of the measure, the
Representative from Michigan (Mrs.
GRIFFITHS), the Senator from Indiana
would be inclined not to favor these
amendments. The very real effect of
these amendments at this stage in the
amending process would be to kill the
amendment that is before the Senate,
even though it has already been passed
by the House by a significant majority.

Mr. EAGLETON. Not to prolong the
matter and I thank the Senator from
Alabama for being so very indulgent.
I take it that the Senator from Indiana
thinks there is at least a modicum, and
perhaps more than a modicum, of valid-
ity to some of the points I have raised. He
has agreed that we need to preserve the
right of privacy; that the very real
physical differences between the sexes
should be taken into account; that the
“overriding and compelling public in-
terest in differentiating between the
sexes” should be taken into account. He
has indicated he would not mind these
concepts being in a constitutional
amendment. However, because we are
racing the clock, he thinks that we
should enact this resolution as it is now
drawn and pray to God that the Su-
preme Court of the United States un-
ravels it in the best interests of all of us.

Mr. BAYH. I will be glad to read the
Recorn. I do not think the Senator
from Indiana said that. I do not think
he even inferred it.

There is more than one way to treat
a problem. The Senator from Indiana
feels that the amendment adequately
deals with the problem. By raising these
questions the Senator from Missouri
has clarified several of the inevitable
questions of interpretation which ac-
company any constitutional provision.
I do not believe we should put something
in the Constitution or in the statute
books in a mad effort to race the clock.
The Senator from Missouri suggests that
we answer these questions by redrafting
the amendment. I do want to point out
the broad language of this amendment
is typical of constitutional language. And
the language has been more than ade-
quately clarified in the debate we are
having.
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Mr. EAGLETON. I thank the Senator
from Indiana, and I thank the Senator
from Alabama,

Mr. ALLEN. Mr. President, earlier
this morning, I promised that I would
yield 30 minutes to the distinguished
Senator from Kentucky (Mr. Cook), I
therefore ask unanimous consent that
I may yield to the distinguished Senator
from Kentucky for 30 minutes, without
losing my right to the floor.

The PRESIDING OFFICER. Without
objection, it is so ordered.

EQUAL RIGHTS FORE WOMEN: AN IDEA WHOSE
TIME HAS COME

Mr. COOK. Mr. President, the pro-
posed equal rights amendment to the
U.S. Constitution, as it passed the House
of Representatives in August, reads in
pertinent part:

Equality of rights under the law shall not
be denied or abridged by the United States
or by any State on account of sex.

If passed by a two-thirds majority in
the Senate and ratified by three-fourths
of the State legislatures, the equal rights
amendment will become the 26th amend-
ment to our Constitution. Resolutions
similiar to this proposal, which the Sen-
ate is to consider before adjournment
this year—I should like the attention of
the Senator from Missouri, because he
said we were in a mad rush to get this
done—were first introduced in 1923 soon
after the ratification of the 19th amend-
ment giving women the franchise, the
purpose of this amendment is to end the
unequal treatment under the law to
which women have been subjected since
the Constitution was first adopted. It is
important to note that the only kind of
sex discrimination which this would for-
bid is that which exists in law. Inter-
personal relationships and customs of
chivalry will, of course, remain as they
have always been, a matter of individual
choice. The passage of this amendment
will neither make a man a gentleman nor
will it require him to stop being one.

Although there is now little disagree-
ment upon the merits of the goal of equal
rights for women, there is quite some
difference of opinion as to how it can
best be achieved. Opponents argue that
the 14th amendment equal protection
clause and title VII of the Civil Rights
Act of 1964 which prohibited discrimina-
tion on account of sex are sufficient safe-
guards. The problem with this analysis
is that the courts have been in some cases
slow and in others completely derelict in
interpreting either of these provisions as
striking down irrational sex discrimina-
tion in law.

Another “red herring” which op-
ponents raise is that all State “protec-
tive” laws for women will be nullified.
This ignores recent court decisions in
analagous situations in which the
courts have not nullified other types of
discriminatory State laws but rather ex-
tended the protection afforded to one
class to the other, thereby providing
equality of treatment under the law. The
passage of this amendment is important
because it will provide a mandate for the
courts to strike down irrational sex-
based discrimination wherever it is found
in law.

35945

In addition, it should also be pointed
out that this is not just an equal rights
amendment for women. It will also bene-
fit men as there are many sex discrimi-
nations in law which penalize males.
Equal treatment for men and women
under the law is indeed an idea whose
time has come.

As I stated previously there is virtu-
ally no disagreement upon the need to
bring about equal treatment under the
law regardless of sex. The members of
the Judiciary Subcommittee on Consti-
tutional Amendments heard the case
abundantly made in hearings on May
5, 6, and 7 of this year. Additional hear-
ings were held before the full Judiciary
Committee on September 9, 10, 11, and
15. Mr. President, I am delighted to say
that I was in attendance at all of them.
Time and time again examples of un-
equal treatment of women under the law
were brought to the attention of com-
mittee members. I will not recount them
here except to insert in the record at
this point some examples of diserimina-
tory State laws which would be uncon-
stitutional upon adoption of the equal
rights amendment. Mr. President, I ask
unanimous consent that this document
be printed in the Recorp at this point.

There being no objection, the docu-
ment was ordered to be printed in the
RECORD, as follows:

ExXAMPLES OF DISCRIMINATORY STATE ACTION
OUTLAWED BY THE EQUAL RIGHTS AMEND-
MENT
(1) Until 1966, three states excluded wom-

en from juries altogether. In one state

(Louisiana) women (but not men) must

register specially to be eligible to serve on

juries.

(2) In one state (Arkansas), there is a
statute allowing women to be committed for
up to three years in the reformatory for of-
fenses such as “drug using'’ and “habitual
intoxication,” although men cannot be sen-
tenced to more than 30 days for drunken-
ness.

(3) In eight states, women cannot con-
tract or sign leases until they are 21, while
men can do so at 18.

(4) California and four other states re-
quire a married woman to obtain a court
order before establishing an independent
business. 11 states place special restrictions
on the right of a married woman to con-
tract. In 3 states, a marrled woman can't
become a guarantor or surety.

(5) Some cities in the United States (e.g..
Salinas, Eansas and Biloxi, Mississippl) have
different public school pay scales for male
and female teachers with identical experi-
ence.

(6) Women are discriminated against in
college admissions. In the fall of 1968, only
18% of the men entering public four-year
colleges had received high school grade aver-
ages of B+ or better. But 41% of the fresh-
men women had attained such grades. One
state university (University of North Caro-
lina) has published an admission brochure
saying that “Admission of women on the
freshman level will be restricted to those
who are especially well qualified.”

(7) Sex discrimination still exists In the
labor laws of every state in the union except
Delaware. And despite contrary declslons un-
der Title VII of the 1964 Civil Rights Act
by the Equal Employment Opportunity Com-
mission, two federal appeals courts, and sev-
eral state attorneys general, a recent survey
showed that 51¢; of major employers con-
tinue to enforce these restrictions.
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(8) 39 states and the District of Colum-
bia impose limitations on the number of
hours worked by men. These provisions often
preclude women from occupying supervisory
jobs requiring overtime.

Mr. COOK. The decision upon the
equal rights amendment seems to turn
entirely upon legal arguments. In that
regard, I felt it my duty as a supporter
of Senate Joint Resolution 61 which is
identical to the House-passed resolu-
tion, House Joint Resolution 264. to pro-
vide for my colleagues all the legal argu-
ments I could muster for passage of the
amendment in the form as originally
introduced. My initial efforts were let-
ters to all Senators of September 1 and
21 of this year. Mr. President, I ask
unanimous consent that these letters be
printed in the REecorp at this point.

There being no objection, the letters
were ordered to be printed in the REcorp,
as follows:

U.S. SENATE,

Washington, D.C., September 1, 1970.
Re: S.J. Res. 61, The Equal Rights Amend-

ment.

DeAr SENATOR: I have become increasingly
concerned about reports that some Senators
are having second thoughts about their
previously announced support for the pro-
posed Equal Rights Amendment. It is the
purpose of this letter to help resolve these
doubts.

Some of our colleagues, I am told, are con-
templating support for the Ervin Amend-
ment which would legitimatize state schools
segregated by sex, and would probably be a
setback for women's rights if ratified. S. J.
Res. 231, introduced by our distinguished
colleague from North Carolina, is patently
unacceptable to all who are concerned with
advancing womens legal status.

Opponents of the Equal Rights Amend-
ment have argued against the Amendment
because of its alleged effects, including great
speculation about which state laws it would
strike down. However, it seems obvious to
me, as a lawyer, that the intent of the pro-
ponents of the Amendment will ge given
great weight by the courts in interpreting
and construing the Amendment. And the
intent of the propoments is clearly not un-
derstood by the opponents to the Amend-
ment.

I am enclosing a copy of a speech I made
on the Floor which clarifies the intent of
the proponents of the Equal Rights Amend-
ment, and also a memorandum on the ef-
fects of the proposed Amendment, published
by the Citizens Advisory Council on the
Status of Women.

I sincerely hope that you will take the
time to study this issue, for it not only
affects the Constitutional rights and equal-
ity of U.S. women, 519 of our citizens, it
affects us all. The Equal Rights Amendment
deserves the continued support of its 81
CO-SpOonSsors.

If you have any further questions, please
contact Barbara Schuhmann or Mitch Me-
Connell of my staff, extension 4343.

With best wishes,

Sincerely,
Marrow W. Cook.
U.S. SENATE,
Washington, D.C., September 21, 1970.
Re: The Equal Rights Amendment.

DeAR SENATOR: As you know, the House-
passed Equal Rights Amendment, H.J. Res.
264, i1s on the Sensate Calendar and will
probably be considered before the pre-elec-
tion recess. Hearings on this subject were
held by the full Judiclary Committee on
September 9, 10, 11, and 15. Although there
is little or no disagreement upon the merits
of the goal of equal rights for women. there
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is quite some difference of opinion as to how
best to achieve this goal.

Some Constitutional scholars appearing
before the Committee predicted rather dire
legal consequences in the form of massive
nullification of state laws if passage of this
amendment is secured. As an alternative, it
was argued that the 5th and 14th Amend-
ments and Title VII of the Civil Rights Act
of 1964 are sufficient to safeguard the legal
rights of women. The problem with this
analysis is that while these provisions might
have provided equality for women under the
law. they have not been so construed by the
courts. Other legal opinions of scholars more
familiar with the fleld of women and the law
were that this amendment is greatly needed.
They pointed out, in allaying the fears of
opponents, that state “protective” legisla-
tion, for example, would not be nullified by
this amendment, but that the protection
presently afforded to women would be ez-
tended by the courts to men who are not
now “protected” and cited recent cases to
support the extension doctrine.

I believe the legal reservations about H.J.
Res. 264, expressed by its opponents, have
been largely eliminated by the testimony of
three experts in this fleld, Professors Leo
Kanowitz, Thomas Emerson, and Norman
Dorsen. I have placed their statements in
the Recorp, reprints of which are enclosed
for your persual.

I hope that you will study this testimony
and that we will have your support for the
Equal Rights Amendment as it passed the
House, without any weakening amendments.
If you have any further questions regarding
the legal aspects of this matter, please con-
tact Mitch McConnell of my staff at 4343,

Sincerely yours,
Marrow W. Cook.

Mr. COOK. With the first of these
letters, Mr. President, I enclosed a copy
of a speech I had made on August 25
dealing with various legal aspects of this
amendment. I ask unanimous consent
that these remarks be printed in the
REecorp at this point.

There being no objection, the text of
the speech was ordered to be printed in
the REcorp, as follows:

THE EqQUaL RIGHTS AMENDMENT

Mr. Coox. Mr. President, Senator Ervin's
Senate Joint Resolution 231, designed as a
substitute for the equal rights amendment,
would not improve women'’s legal status; In
fact, it very probably would be a setback If it
were ever ratified.

In a letter to all Senators suggesting co-
sponsorship, the senior Senator from North
Carolina (Mr. ErviN) explicitly states that
his amendment would legitimatize State
schools segregated by sex. In two recent cases
the courts moved toward integrating such
institutions under the 14th amendment.
(Kirstein et al v. the rector and visitors of
the University of Virginia, ete., et al., ED. Va.,
Richmond Division, Civil No. 220-69-R. 1969;
Margaret de Rivera, on behalf of her daugh-
ter, Alice de Rivera, v. Leonard J. Fliedner,
principal of Stuyvesant High school, the
Board of Education of the city of New York,
and Bernard E. Donavan, superintendent of
schools, Supreme Court of New York, Man-
hattan County 00938-60, 1969.)

There certainly is a strong possibility that
ratification of Senate Joint Resolution 231
would deter the courts from pursuing this
suspicious start toward equal educational op~
portunity for women, under the 14th amend-
ment.

The equal rights amendment would, of
course, prohibit public schools from exclud-
ing women or men, and from applying higher
admission standards to women.

Mr. President, I might digress a moment,
since it may seem strange to some for me to
be in favor of this amendment, to say that
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one of the reasons is that I happen to be
the father of four daughters. I have a young
daughter who wants to go to law school.

I inquired of a law school in the East, and
found out that last year in its graduating
class four of the graduating seniors were
women. When the larger law firms in the
country went to that college and discussed
positions with members of the graduating
class, they discussed positions in the law firm
in the United States with all of the students
in the class except those four women. The
young men went out of the law school, after
passing their bar examinations with an
average starting salary of between $10,000
and $16,000 a year.

While all of the four girls graduated in
the top 10 percent of their class, the highest
salary attained by one of those four girls
was $10,000. One became a legal secretary,
one went to work for a bank, and two of
them went to work for the Federal Govern=-
ment.

Mr. President, I would be happy to send
my daughter to law school if the law school
would permit me to pay only half the tuition
paid for a male student, since she will re-
ceive only approximately half what they get
when she graduates, But I am afraid I shall
not have that opportunity.

Senate Joint Resolution 231 is patently un-
acceptable to everyone who is concerned with
advancing women’s legal status, and this is
why I want to correct the record as to the
effects of the Equal Rights Amendment. Sen-
ator Ervin says that:

The amendment nullifies all existing laws
making any legal distinction whatever be-
tween the respective rights and responsibili-
ties of men or women.

However, nullification is not the only op-
tion open to the courts in dealing with a
law that is unconstitutional. In numerous
cases the courts, both Federal and State, have
taken other courses of action.

In Neal v. Delaware 013 U.S. 370 (1880)
the Supreme Court said:

Beyond question the adoption of the fif-
teenth amendment had the effect, in law, to
remove from the State constitution, or ren-
der inoperative, that provisilon which restricts
the right of suffrage to the white race.

In Levy v. Louisiana, 391 U.S. 68 (1968),
the Supreme Court did not strike down a
statute that had been interpreted by the
State supreme court to exclude illegitimate
children from the right to recover for the
wrongful death of their mother; it extended
the right to the lllegitimate children.

In Takahashi v. Fish and Game Commis-
sion, 344 U.S. 410 (1943), the Supreme Court
extended to “a person ineligible to citizen=-
ship” the right to a commercial fishing 1i-
cense, It did not strike down California’s sta-
tute governing issuance of such licenses,

It is also clear that the Supreme Court
would give great weight to the intent of
Congress in interpreting the equal rights
amendment, and the purpose of the propo-
nents is clearly not to nullify all laws dis-
tinguishing on the basis of sex.

Antieau in “Modern Constitutional Law"
says—footnotes omitted:

In the construction of the United States
Constitution, the intention of those respon-
sible for the particular clause should be as-
certained, If possible, and the Supreme Court
has many times endeavored to do this.

Comparably, in construing amendments to
the Constitution it is necessary to discover,
if possible, what was said in the Congress
that proposed the amendment. Illustratively,
in seeking to discover the meaning of the
Fourteenth Amendment, the Supreme Court
has often had recourse to the statements
made in the Congress that proposed this
amendment.

Utterances of Congressmen who proposed
the amendments, as well as those who were
most responsible in the convention or the
Congress for the passage of the proposal are
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especially respected, as witness the tradi-
tional consideration given to James Madi-
son’s views on the first amendment by the
courts . . . a5 bearing upon the intent of
those responsible for a constitutional provi-
sion, it is important to ascertain the back-
ground of the times leading to the proposal
and ratification. The Supreme Court said
in 1B87: "It is never to be forgotten that
in the construction of the language of the
Constitution . . . we are to place ourselves
as nearly as possible in the condition of the
men who framed that instrument.”

In construlng constitutional provisions,
the Supreme Court has regularly looked for
the purpose the framers sought to accom-
plish (pp. 7T11-714).

It is very clear that the courts would
give great welght to the words of Repre-
sentative MarTHA GrIFFITHS in the House
debate and to the words that will be spoken
by the proponents of this amendment on
the floor of the Senate, as well as the Senate
Committee report. The chief proponents of
this legislation, both inside and outside the
Congress, have stated explicitly that they
interpret the amendment to extend to the
other sex many of the laws that distinguish
on the basis of sex. The excellent legal memo-
randum prepared by the Citizens' Advisory
Council on the status of women takes this
position.

Representative GriFFiTHs 8ald, and I
agree, that in those States that allow ali-
mony only to women, men would become
eligible for alimony, but women who are
homemakers would not lose the right to
support in the event of divorce. Making
men eligible for alimony is not a revo-
lutionary idea, as in many States men are
now eligible for alimony.

Under the Uniform Marriage and Divorce
Act, recently adopted by the national com-
missioners on uniform State laws, “main-
tenance"—which replaces alimony—is pro-
vided for either spouse depending on relative
financial conditions of the parties, ability to
earn a living, and appropriateness of employ-
ment outside the home for the custodian
of the children. This Uniform Act has no
distinction based on sex, and I have no doubt
that passage of the equal rights amendment
by the Congress will accelerate adoption of
this reform legislation by the States. I was
quite pleased to see recognized in this pro-
posed uniform law the economic contribution
of homemaking to the family. It is the first
time I have seen it explicitly recognized in
law.

Under the equal rights amendment, wom-
en who are homemakers are not going to
lose any right to support by thelr husbands,
but wives who are employed or who have
Independent means would have to share
the responsibility for support of the family
within their means.

In the few States that provide dower rights
for the wife with no similar right for the
husband, the right would be extended to
the husband under the intent expressed by
Representative GRIFFITHS.

Representative GrIFFITHS stated that in
those few States where minimum wage laws
apply only to women, the law would be ex-
tended to men—North Carolina’s and EKen-
tucky's laws apply to both men and women.

The laws that prohibit women from some
types of employment are another maiter.
They restrict women’s opportunities, and any
that are left on the bhooks by the time the
amendment is ratified would be invalidated.
Many changes have already been made in
these laws as a result of title VII of the Civil
Rights Act of 1964.

A number of court cases have been
brought challenging these laws—all by blue
collar union women, I might add.

The court decisions to date, Including two
by clrcuit courts of appeal, and the guide-
lines of the Equal Employment Opportunity
Commission and the Office of Federal Con-
tract Compliance support the view thet
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these laws are superseded by title VII of the
Civil Rights Act of 1964. I am confident that
the invalidation of these laws will encourage
the passage of good labor laws protecting
both men and women from unconscionable
demands of a few employers.

The distinguished Senator from Neorth
Carolina (Mr. ErvinN) states In his letter to
his colleagues his belief that the motive of
the advocates of the equal rights amendment
is to invalidate present and future laws
which make invidious or unfair discrimina-
tions against women. I respectfully beg to
differ with the distinguished Senator from
North Carolina. The testimony I heard in
the May hearings and my conversations con-
vince me that the advocates want the full
legal responsibilities of citizenship as well
as the legal rights and that they want to
eliminate discrimination against men as well
as against women.

These women recognize that they can
achieve their full dignity as citizens only by
shouldering responsibilities of which they
are capable. They are not advocating that
all women be employed outside the home,
but they are asking that those who do have
a commensurate share of the financial liabil-
ity for the family. They are not advocating
that all women seek graduate degrees; but
they are seeking equal opportunity for ad-
mission to graduate schools supported by
the State for those who so elect.

They are not downgrading the role of
homemaker. Indeed, as Congresswoman Dwy-
er so ably put it. “The equal rights amend-
ment would not take women out of the
home. It would not downgrade the roles of
mother and housewife. Indeed, it would give
new dignity to these important roles. By con-
firming women's equality under the law, by
upholding woman's right to choose her place
in society, the equal rights amendment can
only enhance the status of traditional
women's occupations. For these would be-
come positions accepted by women as equals,
not roles imposed on them as inferlors.”

They are not advocating that mothers—
or fathers—caring for small children be called
for jury service if adequate care cannot he
provided for the children, but they do want
women who do mot have a sufficlent excuse
to be required to serve on jurles, just as men
are required to serve.

They are not advocating that mothers be
drafted, but they do want women to share
in the responsibilities for defending the
country to the extent they are able. They
particularly want to open to poor girls the
avenue of upward mobllity that the military
has always provided for poor boys.

They do not want husbands of working
wives left with small children to rear with-
out a social security benefit based on the
wife's service. They do not want men saddied
with alimony payments to wives with ade-
quate independent means, nor do they want
disabled husbands left without means of
support by wives able to provide alimony.
They belleve that wives who abandon chil-
dren and husbands—and they do exist—
should have a responsibility for child sup-
port commensurate with their circumstances.

In other words, I believe some of the oppo-
nents of the equal rights amendment do not
understand the motivation of the advocates.

I have been very puzzled by the strong feel-
ing of those opposed to the amendment. The
changes It would make in law simply do not
warrant all the fuss. I can understand why
the advocates feel strongly because the pas-
sage of the amendment has great symbolic
significance and will enhance the self-respect
of women, in addlition to the more tangible
benefits of opening up of educational oppor=-
tunities and removal of some disabilities of
married women in managing their property.
I personally am convinced that, in addition,
the ratification of the amendment will
greatly accelerate reforms in the law that are
already underway.
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I can only conclude that the opponents
have not given the matter sufficient current
study to understand the nature of the actual
changes in law that will result. There have
been many changes in law and circumstance
since the amendment was last serlously con-
sidered that seem to have escaped the notice
of the opponents. The statement on the legal
effecis relied on by opponents was written in
1946, and it is surprising to see newspapers
quoting this paper as if it were written
yesterday, The author might even be willing
to reconsider before committing himself
today.

The equal rights amendment is an idea
whose time has come, and it is my sincere
bellef that this Congress will respond with
passage this session.

Mr, COOK. In the second lefter I en-
closed CONGRESSIONAL RECORD reprints of
testimony before the Judiciary Commit-
tee of three law professors who favor
passage of the House-passed equal rights
amendment without alteration. Prof, Leo
Kanowitz, Thomas Emerson, and Nor-
man Dorsen have described the need for
the amendment and dispelled the legal
fears of opponents in outstanding fash-
ion. I, therefore, ask unanimous consent
that their testimony be printed in the
Recorp at this point.

There being no objection, the testi-
mony was ordered to be printed in the
RECORD, as follows:

REMARKS BY ProF. LEO KANOWITZ ON THE
EqQuAL RIGHTS AMENDMENT

Mr. Coox. Mr. President, last week the
full Senate Judiciary Committee held hear-
ings on the proposed equal rights amend-
ment. The most persuasive witness I had
the privilege of hearing was Prof. Leo
Eanowitz of the University of New Mexico
Law School who succeeded in a quite con-
vineing fashion in refuting most of the “red
herrings” which have been raised by oppo-
nents of this amendment.

He predicted that passage of the equal
rights amendment would be a good first step
toward the goal of liberation of American
women but warned that it would not be “a
cure=-all for the Myriad problems of sex dis-
crimination in law.”

I urge all Senators, especially those who
remain unconvinced of the necessity for the
equal rights amendment, to read the re-
marks of Professor Kanowitz. I ask unani-
mous consent that the statement be printed
in the RECORD.

(There being no objection, the remarks
were ordered to be printed in the REecorb,
as follows:)

THE EQUAL RIGHTS AMENDMENT AND THE
OVERTIME ILLUSION
Introduction

Mr. Chairman, I should first like to thank
the Committee for inviting me to state my
views on the proposed equal rights amend-
ment, to the United States Constitution. As
a citizen, a lawyer, and a law professor, I
have been deeply concerned for a number
of years with the status of women in the
United States, or more precisely, with the
question of sex roles in our society—as this
question has come to be more accurately
designated in Sweden.

Since 1965, I have studied this question
to determine the role that has and can be
played with respect to it by our legal insti-
tutions. The results of those studies have
recently been published In my book, Women
and the Law: The Unfinished Revolution a
copy of which I have today taken the lib-
erty of presenting to the Chairman and Com=
mittee members,

Footnotes at end of article.
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In Women and the Law, I explore major
aspects of the legal status of American
women and analyse some of the soclal causes
and effects of sex-based discrimination in
American laws. Among the subjects examined
are abortion, prostitution, marriageable age,
age of majority, married women's names,
support obligations within the family, di-
vorce, special criminal penalties for women,
jury eervice rules, domiciles of married
women, marital property regimes in the
common law and community property states,
and contracts and torts of husband and wife.

Much of the book, however, deals with the
law affecting women's employment in the
United States, particular attention being
pald to the Equal Pay Act of 1963 and to
the history and effects of the prohibition
against employment sex discrimination in
Title VII of the 1964 Civil Rights Act. In
addition, Women and the Law explores in
considerable detail the principles of Amer-
ican constitutional law affecting this area of
human rights.

Rather than recapitulating the contents
of Women and the Law, or even its exposition
and analysis of persisting sex-based dis-
criminatory legal rules and official practices,
I would refer the Committee to the book it-
self—although I am sure that many instances
of such discrimination have already been
brought to your attention by other wit-
nesses, But I would take this occasion to
repeat the hopes I expressed for the book in
its Preface.

“Perhaps,” I wrote, “an awareness of the
many areas of sex-based legal discrimination,
whose continued existence this book seeks to
identify, will stimulate, first, courtroom and
legislative attacks upon those disparities
or injustices, then, a much-needed national
examination of the respective roles of the
sexes in every sphere of American life, and
finally, the active and continuing participa-
tion of all Americans in bringing about the
needed changes.” ?

My investigation in this field has persuaded
me that many Irrational and harmful dis-
tinctions continue to be made in the legal,
political and social treatment of the sexes
in our country, that the resulting injustices
have impeded our development as a nation,
and that they have led to much personal un-
happiness for American men as well as
women.

By relegating women to special tasks, by
perpetuating anclent myths about the al-
leged physical and psychological limitations
of women, we American men have subjected
ourselves to an awesome burden. For the
doubtful joys of feeling superior to women,
we have pald a terrible price. Not only have
we suffered with respect to uneven laws in
the field of support obligations within the
family, child support and custody awards in
divorce proceedings, and the frequent lack
of protective labor legislation where such leg-
islation exists for women, but our insistence
that men and only men are entitled to be
soclety's doers and shakers has led to our
dying from eight to ten years earlier, on the
average, than the women of our country. Per-
haps even more important is that, because
of arbitrary social and legal distinction, both
men and women are often prevented from re-
lating to one another as people, as fellow
members of the human race.

50, when I speak or write of the need to
erase sex-based dlscrimination in American
law, I am moved not only by the desire to
end the injustices that American men have
perpetrated upon our nation’s women, but
to end those we have Imposed upon ourselves
as well.

But recognizing that sex discrimination
pervades American law and that it is perni-
clous does not tell us how best to bring about
the needed changes. It is to this question—
and specifically to whether the constitution-
al amendments proposed in either Senate
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Joint Resolution 61 or in Senate Joint Reso-
lution 231 are appropriate steps to that
goal—that I would now address myself.

Before I explain my reasons, however, let
me state my position on these two proposed
amendments. First, I support the Equal
Rights Amendment as worded in Senate Joint
Resolution 61. Secondly, I oppose the amend-
ments to that Amendment that are set forth
in Senate Joint Resolution 231.

Thirdly, I should also like to discuss with
this Committee what I believe is the core
question in the controversy over the Amend-
ment’s desirability namely the issue of state
protective labor legislation. As I shall ex-
plain, I belleve that much of the discusion
of this question is at cross-purposes, that it
proceeds from a basic fallacy in the thinking
of proponents as well as opponents, and that
if it can be cleared up, the spectacle of
otherwise natural allies opposing one another
may disappear. Finally, I would be glad to
try to respond to any guestions the Commit-
tee might care to ask about other aspects of
this subject.

Senate Joint Resolution 61

Benate Joint Resolution 61, if adopted
and ratified by the requisite number of state
legislatures, would add a new article to the
United States Constitution, to take effect one
year after the date of ratification. The cruclal
language of that proposed new article reads:
“Equality of rights under the law shall not
be denied or abridged by the United States
or by any State on account of sex. Congress
and the several States shall have power,
within their respective jurisdictions, to en-
Torce this article by appropriate legislation.”

I have had occasion to consider the present
desirability of such a constitutional amend-
ment in my book, Women and the Law. Writ-
ing in 1869, I suggested that many propo-
nents of the Equal Rights Amendment were
mistaken in their bellef that the United
States Supreme Court and lower state and
federal courts had in the past held existing
provisions of the United States Constitution,
in particular the Fifth and Fourteenth
Amendments, inapplicable to women.,

“The fact is,” I wrote, "“that the courts
have not done this at all. Instead, they have
generally held that existing constitutional
provisions do apply to women, but that with-
in the limits of those provisions, women in
many situations constitute a class that can
reasonably be subjected to separate treat-
ment.” s

I also suggested that the adoption of the
Equal Rights Amendment would not funda-
mentally change the picture, “While the pro-
posed amendment states that equality of
rights shall not be abridged on account of
Bex,” I wrote “sex classifications could con-
tinue if it can be demonstrated that though
they are expressed in terms of sex, they are
in reality based upon function, On the other
hand, under existing constitutional provi-
slons, particular classifications of men and
women that cannot be shown to be based
upon function, are vulnerable to attack—as
has already been demonstrated in some lower
state and federal courts with respect to dis-
criminatory laws in the realm of jury serv-
ice, differences in punishment for identical
crimes, right to sue for loss of consortium
and the like.”+

This latter reference was to a series of re-
cent cases in which sex-based discriminatory
legal rules had already been struck down by
various courts as violating the equal protec-
tion clause of the United States Constitu-
tion's Fourteenth Amendment. (E.g.,, White
v. Crook, 251 F. Supp. 401 (1968); Robinson
v. York, 281 F. Supp. 8 (1968); Owen v. Ill-
nois Baking Corporation, 260 F. Supp. B20
(D.C. Mich 1966); Clem v. Brown, 3 Ohlo
Misc. 167, 207 N.E, 2d 398 (1965) etc.)

I also suggested that “as some of these
cases make their way to the Supreme Court,
the Court, influenced by the reasoning of the
opinions below and perhaps more responsive
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to the present sociological climate surround-
ing the question of women's legal status
than it has been in the past, may drastl-
cally revise its prior approach to determining
the kind and extent of officlal sex discrimi-
nation that is allowable.”

I continue to hold these views. I belleve
that there is a very high degree of proba-
bility that the United States Supreme Court,
when it next confronts an equal protection
or due process challenge to a sex discrimina-
tory law, will drastically modify the undif-
ferentlated principle originally enunciated in
the 1908 case of Muller v. Oregon, 208 U.S.
412 (1908) that “Sex is a valld basis for
classification,”—a principle I described In
Women and the Law as being “often repeated
mechanically by the courts without regard
to the purposes of the statute in gquestion
or the reasonableness of the relationship be-
tween that purpose and the sex-based classi-
fication.” ® Indeed, I suggested, “the subse-
quent reliance in judiecial decisions upon the
Muller language 1s a classic example of the
misuse of precedent, of later courts being
mesmerized by what an earlier court had
said rather than what it had done.”®

But if I believe that the Equal Rights
Amendment would not achieve anything that
could not be achleved by the courts in Inter-
preting existing constitutional provisions,
the question arises as to why I am support-
ing the Equal Rights Amendment at this
time, especially since my position on the
Amendment has heretofore wavered between
mild opposition and lukewarm support. The
answer is simple. Although I still believe
that there is a very high degree of probabil-
ity that the Supreme Court will perform as
I hope and expect in this area, there is no
guarantee that it will do so. Moreover, I now
believe that it is necessary for all branches
of government to demonstrate an unshake-
able intention to eliminate every last vestige
of sex-based discrimination in American law.
The adoption of the Equal Rights Amend-
ment at this time would give encouragement
to the many American women and men who
now see the need for substantial reform in
this area. Finally, should the next few years
bear out my prediction that the Court will
soon begin to interpret existing constitu-
tional provisions so as to eliminate irrational
sex discrimination in the law, no harm will
have been achieved by the presence of the
Equal Rights Amendment. Indeed, many ex-
amples can be cited in which laws and official
practices may violate more than one consti-
tutional provision at one time.

Moreover, should the Supreme Court not
respond as I have suggested it ought to in
this area, then the need for the Equal Rights
Amendment will have become manifest. The
time that will have been galned by sending
it on its ratification road immediately would
be precious.

There is one word of caution I would add
at this point, however. And that is that this
Committee and Congress, if it adopts the
proposed Equal Rights Amendment as I hope
it will do, will make sure that the record
discloses that it does not thereby intend to
discourage the United States Supreme Court
from interpreting existing constitutional pro-
visions—and especially the equal protection
clause of the Fourteenth Amendment—so as
to eliminate every sex-based discrimination
in American law that cannot be sustained by
overwhelming proof of functional differences
between men and women,

I say this because there s a very real dan-
ger that if this is not done, the adoption of
the Amendment at this time will ultimately
represent a defeat rather than a victory for
those of us who seek the eradication of irra-
tional sex-based distinctions in American law
and society. In the absence of such a clarify-
ing declaration in the legislative history the
Court, when faced with an equal protection
or due process challenge to a sex-discrimina-
tory legal rule or official practice within the
next few years, may be prompted to reason as
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follows: Since a coordinate branch of the
federal government, the Congress, has deemed
it necessary to adopt the Equal Rights
Amendment, then it must have believed that
existing constitutional provisions were in-
adequate to provide the needed relief in this
area. Though such a view is not determina-
tive, it is at least persuasive. As a result, de-
ferring to Congress’' apparent wishes In this
respect, the Court could withhold any modi-
flication of the Muller principle and simply
await the ratification of the Equal Rights
Amendment before providing the needed
relief in this area.

The problem of course is that one cannot
be sure that the Equal Rights Amendment
will be ratified by the requisite number of
State legislatures. Even if it is eventually
ratified, this may occur many years from now.
In the meantime, many litigants, both men
and women, seeking to prevent unreason-
able discrimination based upon sex, may find
that no redress is avallable from the courts.

I am aware of course of the decision in
Gray v. Sanders, 372 U.S, 368, wherein the
Supreme Court at page 379, invoked the
Fifteenth Amendment’s prohibition agalnst
voting denials based on race and the Nine-
teenth Amendment’s similar prohibition of
denials based on sex to sustain a challenge
to a county-unit voting system that was
based on the Fourteenth Amendment’s equal
protection clause, Gray v. Sanders is no guar-
antee however that the Court would act the
same way under the circumstances we are
presently concerned with. For one thing,
Gray was decided after the ratification of the
Fifteenth and Nineteenth Amendments,
while the fear that I have expressed con-
cerns the Supreme Court's response while
the ratification of the proposed Equal Rights
Amendment would still be pending. For an-
other thing, the Gray decision did not re-
quire the Court to overrule or substantially
modify any of its recent decisions. But if the
Court were to do as I hope and expect it
will with respect to equal protection and due
process challenges to sex-based legal dis-
crimination, it would have to drastically
modify several decisions that were rendered
as recently as 1961 (Hoyt v. Florida, 368 U.S.
67) and 1954 (QGoesart v. Cleary, 835 U.S.
464).

For these reasons, I believe it Is of crucial
importance that this Committee and Con-
gress, in adopting the proposed Equal Rights
Amendment, make clear their hope and ex-
pectation that forthcoming decisions of the
United States Supreme Court will soon trans-
form that Amendment into a constitutional
redundancy.

Finally, before moving on to the proposed
amendments to the Amendment that are
contained in 8.J. Res. 231, let me make one
more observation.

Some proponents of the Equal Rights
Amendment are undoubtedly convinced
that its adoption will Inevitably revolution-
ize judicial attitudes about sex roles in our
society. Some opponents of the Amendment
are equally convinced that its adoption will
introduce chaos, uncertainty and confusion
in our law and judicial processes.

My most recent studies in this area have
persuaded me that neither view is correct.
I have just returned from a seven-month
sabbatical leave in Europe. While there, I
began an examination of law-based sex dis-
crimination problems in France, West Ger-
many, Switzerland, England, Denmark, and
Sweden,

My study Is still incomplete and it shall be
some time before I shall be able to publish
my conclusions. For the moment, however,
I think I can say with some assurance that
the experience of the West German courts
in interpreting a similar constitutional pro-
vislon (“Mdnner und Fraunen sind gleich-
berechtigt,”—translated as “Men and women
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are equal before the law." Art. 3, sec, 2 Con-
stitution of the German Federal Republic)
demonstrates two important points. One is
that our Courts will face no extraordinary
difficulties in dealing with the Amendment.
The other is that the Amendment will not
of itself represent a cure-all for the myriad
problems of sex discrimination In law and
soclety—although it will be a step In the
right direction. For as I suggested in Women
and the Law, even after the adoption of the
Equal Rights Amendment, “the cruecial fac-
tor will continue to be the responsiveness
of the judiciary to the soecial impulse toward
equality of treatment without regard to
Bex.” 7

But in contrast to my former position,
when I belleved that, for tactical reasons,
efforts to secure passage of the Amendment
ought to be abated in favor of vigorous chal-
lenges under existing constitutional provi-
sions, I now believe, for the reasons ad-
vanced earlier in these remarks, that, pro-
vided the adequate legislative history is
made, passage of the Amendment at this
time could do no harm and possibly could
do much good.

SEENATE JOINT RESOLUTION 231

Let me now turn my attention to Senate
Joint Resolution 231. That Joint Resolution,
introduced as a substitute to Senate Joint
Resolution 61, would change the proposed
Equal Rights Amendment In several respects.
First, it would place a seven-year limitation
on the ratification process. Secondly, it would
become effective two years after ratification
rather than one year after ratification as
proposed in 8.J. Res. 61, But most impor-
tantly, it would qualify the basic declara-
tion of equality contained in S.J. Res. 61 by
adding this second sentence:

This article shall not impair, however, the
valldity of any law of the United States or
any state which exempts women from com-
pulsory military service or which is reason-
ably designed to promote the health, safety,
privacy, education, or economic welfare of
women, or to enable them to perform their
duties as homemakers or mothers,

As indicated earller, I recommend the re-
Jection of S.J. Res. 231,

First of all, I oppose the seven year limita-
tion on the ratification process. Hopefully,
the basic Equal Rights Amendment, as
worded in S.J. Res. 61, will be ratified long
before seven years have passed. But should
that not be the case, I can see nothing that
will be gained by imposing such a time
limit—especialy if, as I have suggested, the
legislative history will clearly show Congress’
hope and expectation that the Supreme
Court will In the meantime render the
Amendment unn 3

Second, while there is some merit to the
idea that the State legislatures and Congress
should be given more than one year to en-
act appropriate implementing legislation, a
one year period would be adequate since
both state and federal legislatures would
have had time to prepare for their work
while the ratification process was still pend-
ing.

My most severe reservations about S.J.
Res. 231, however, go to the language In
the second sentence of the first section that
would qualify the basic declaration in favor
of equal treatment in the law without re-
gard to sex that is contained in the first sen-
tence of that section.

I suggest that there are serlous questions
about the meaning of the second sentence.
And even if the meaning of it can be ascer-
talned, I fear that the interpretation prob-
ably intended by its sponsor would render
that language objectionable to me as being
incompatible vith the needs of our society
and the basic goal of equal treatment under
law without regard to sex.

In ascertaining the meaning of the second
sentence, I think it is iImportant to note first
the provision that it gualifies. That provi-
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sion states, “Equality of rights under the
law shall not be denied or abridged by the
United States or by any State on account
of sex.” Then comes the sentence in question
which states that the Article shall not im-
pair the vallidity of certain kinds of laws
which presently are assumed to benefit wom-
en in a variety of ways.

One possible interpretation, resulting from
this juxtaposition of tte two sentences,
would be as follows: Sin_ .he first sentence
guarantees equality of treatment without
regard to sex, and since the benefits presum-
ably flowing to women from certaln laws
are held inviolate in the second sentence,
then the only way to achieve the equality
of treatment suaranteed in the first sen-
tence is to extend those benefits to men,
Under this construction, since women’s
present exemption from compulsory military
service is to be preserved, the constitutional
command of equal treatment can be obeyed
only by extending the exemption to men.
This would render unconstitutional our pres-
ent Selective Service law which presently
applies to men only.

While, personally, I would have no objec-
tlon to such a construction of this language,
I wonder if this would be acceptable to the
Resolution's sponsor.

A similar analysis can be offered of the
remaining language of the second sentence,
i.e., up to the beginning of the last clause.
For, it is not only women who have an in-
terest In laws designed to promote their
health, safety, privacy, education or eco-
nomic welfare. Men are equally interested
in being protected by government in these
areas. A reasonable reconciliation of this lan-
guage with the command of the first sen~
tence would be to read it as requiring the
extension of the benefits of such laws to
men, Indeed, If this is intended by this lan-
guage, I could support it—although, as I will
explain, the Equal Rights Amendment, as
worded in S.J. Res. 61, achieves this same
goal and is preferable.

The last clause of the second sentence
raises some difficulties, however. It states,
“or to enable them to perform their duties as
homemakers or mothers.” Here the extension
approach is clearly not intended. Though it
is possible to think of men performing the
function of homemakers, 1t is a little diffi-
cult to concelve of them as mothers in a
biological sense. Moreover, this last clause
would appear to lend constitutional dignity
to the soclal presumption that the highest,
if not the sole, life’s work for women is that
of wife and mother.

The apparent intention of this last clause
provides a key, I belleve, to the probable
meaning and intention of the rest of the
language in the second sentence. That is,
rather than Intending these benefits and pro-
tections to be extended to men, the Amend-
ment’s sponsor apparently intends, by the
language of the second sentence, to preserve
these for women alone. Not only would this
represent a nullification of the spirit and in-
tent of the proposed Equal Rights Amend-
ment as worded in S.J, Res, 61, but it would
be a substantial step backward from the
encouraging recent trend of decisions in the
state courts and lower federal courts.

Even if S.J. Res. 231 is intended to em-
brace the possibility of extending to men
certain rights, privileges and benefits of law
presently enjoyed by women only, the basic
fallacy in its reasoning is its apparent as-
sumption that the unadorned Equal Rights
Amendment, as worded in S.J. Res. 61, would,
if adopted and ratified, deprive women of
many of these rights, privileges, and benefits.

But I suggest that this need not happen
at all. In Women and the Law, I pointed
out how it would be consistent with ju-
dicial precedent for the courts, in interpret-
ing the Fourteenth Amendment’s equal pro-
tection clause in sex discrimination cases, to
cure the invalid inequality by extending
the benefits of particular laws of the sex
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(male or female) that had not previously
enjoyed those benefits rather than by re-
moving them from the one that had. That
analysis, I suggested, was equally applicable
with respect to the Equal Rights Amend-
ment.

The Supreme Court’s recent decision in
Levy v. Louisiana, 391 U.S, 68 (1968), I wrote
had “held that a denial to illegitimate chil-
dren of a right to recover for wrongful death
of their mother, where her legitimate chil-
dren could recover the same wrong, vio-
lated the equal protection guarantee. But
the Court’s remedy for such a violation was
not to remove from the legitimate chlldren
the right to recover for their mother's
wrongful death, but rather to extend this
right to her illegitimate children.”$

“Even some state courts,” I observed, “'ex-
erclsing their power to entertain federal con-
stitutional challenges to state laws, have
achieved similar results. Thus In Clem v.
Brown, an Ohio Court of Common Pleas,
holding that the state’s rule permitting hus-
bands but not wives to recover for loss of
consortium deprives a wife of ‘equal pro-
tection of the law’ remedied this inequality
by extending the right to wives rather than
by removing 1t from husbands. Similarly, the
decision of a federal district court in Michi-
gan in Owen v. Illincis Banking Corporation
was one more example of a . . . court cur-
ing what it regarded as a constitutionally in-
firm one-way consortium rule by extending
the right to sue to married women.

“As long ago as 1871, the United States
Supreme Court held that a state could not
limit the right to sue on a cause of action
created under state law so as to deprive the
federal courts of the power to entertain such
sults If jurisdiction was otherwise pres-
ent . . . Though [this] result . . . was dic-
tated by the requirements of Article IIT of the
U.8. Constitution, conferring the Judicial
Power upon the United States, rather than by
the equal protection clause of the 14th
Amendment, it is another illustration of the
Court's past practice of implementing con-
stitutional provisions by extending a state-
created benefit beyond the limits intended
by the state, while recognizing that the state
could, if it wanted, remove the benefit from
a.ll.”'

This, I believe, is the spirit in which the
Supreme Court, aided by the legislative his-
tory, will interpret the Equal Rights Amend-
ment as worded in 8.J. Res. 61. This, I be-
lieve, is the spirit in which the Court can
and should interpret the Fourteenth Amend-
ment’s equal protection clause in forthcom-
ing sex discrimination cases,

I would also stress that the Amendment as
worded in S.J. Res. 61 empowers Congress
and the States, within their respective juris-
dictions, to enforce the new article by ap-
propriate legislation. This, I suggest, is the
ultimate corrective, the ultimate guarantee
of soclal consensus with regard to decisions
to extend one-way rules or abrogate them.

In sum, I believe that S.J. Res. 231 is based
on an invalid assumption as to the probable
effects of the Equal Rights Amendment as
worded in S5.J. Res. 61, and therefore recom-
mend its rejection. Though I am absolutely
certain that the sponsor of S.J. Res. 231 is
as interested as I am in advancing the status
of American women in law and society, he
has proposed a way that I simply cannot
support. The fact of the matter is that this
is an extraordinarily difficult question about
which reasonable men and women do differ.
My hope is that, in the course of these hear-
ings, understanding of all of us will be ad-
vanced, and that the ultimate decision is the
right one.

Equal rights amendment, protective labor
laws, and the overtime illusion

Finally, I should like to turn my attention
to how the Equal Rights Amendment, if

Footnotes at end of artlcle.
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adopted, could work in the area that has
been the subject of greatest controversy. 1
am referring specifically to the Amendment's
effect upon the State’s protective labor laws
that presently apply to women only, Paren-
thetically, I would point out that my analy-
sls here also applies to the effects of the
equal protection clause, if and when the
Supreme Court begins to Interpret that
clause vigorously in the sex discrimination
area.

Reading the testimony presented to this
Committee’s Subcommittee on Constitu-
tional Amendments during its earlier hear-
ings this year, and the testimony presented
at prior Senate committee hearings on the
proposed Amendment, I am struck by what
I regard as a peculiar fact. That fact is that
certain groups or organizations that, accord-
ing to all reasonable expectations, should be
allied on the issue of equality without regard
to sex are in fact divided over the desirability
of the Amendment as a way of achieving
that goal. I am of course speaking of the
basic division between the women's organi-
zations, who have for the most part sup-
ported the Amendment and organized labor
which has, for the most part, opposed it.

By and large, representatives of organized
labor have expressed a fear that, should the
Amendment become part of our fundamen-
tal law, many of the protections that have
been won for women workers over years of
difficult struggle would be nullified. On the
other hand, some supporters of the Amend=-
ment have expressed a suspicion that labor’s
princlpal motive in opposing it is to monop-
olize for men both jobs and other sup-
posed benefits, which I shall soon discuss.
Though this suspicion is understandable if
we recall longstanding collective bargalning
agreements providing substantial sex-based
wage differentials for the same or similar
Jjobs, it is not, in my opinion, an accurate
reading of the motives of the Amendment’s
trade union opponents.

In Women and the Law, I quoted a 1964
statement by Congresswoman Martha Grif-
fiths of Michigan which not only character-
ized organized labor’s basic attitude in this
area, but also pointed the way to what I be-
lieve is the ulitimate solution to its knotty
problems. “Some people,” sald Congress-
woman Griffiths, “have suggested to me that
labor opposes ‘no discrimination on account
of sex' because they feel that through the
years protective legislation has been bullt
up to safeguard the health of women. Some
legislation was to safeguard the health of
women, but it should have safeguarded the
health of men, also," 10

Basing my analysis upon the same prin-
ciple, I suggested in Women and the Law
how this could be done, Specifically, I dem-
onstrated how, consistently with what
had already been done in administrative and
constitutional law decision, the equality of
treatment required in this area could be
achleved by extending protective laws to men
rather than by removing them from women.,
The Equal Employment Opportunity Com-
mission, I suggested, should pursue this ap-
proach in administering the anti-sex dis-
crimination provisions of Title VII of the
1964 Civil Rights Act. In areas that were
beyond the jurisdictional reach of the EEOC,
I urged reliance upon past judicial prece-
dents such as those I have just referred to
in my discussion of S.J. Res, 231, to achieve
the same extension of those laws rather
than their abrogation.

This analysis, I still believe, is a sound
one. Not only has the Labor Department, in
administering the Equal Pay Act of 1963, de«
termined that where state law provides a
minimum wage for women only, the Equal
Pay Act entitles men In that state to the
same minimum wage if they are covered by
the federal law, but the EEOC also has taken
the position that the benefits of state laws,
presently applicable to women only—such as
those requiring minimum wages, rest pe-
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riods, seats at work—are required by Title
VII to be extended to men. Even In those
situations that are beyond the jurisdictional
reach of Title VII and the Equal Pay Act, I
suggested, the judicial extension technique
employed in equal protection and other con-
stitutional cases, could lead to the same
results, J

Moreover, these results can also be achieved
under the proposed Equal Rights Amend-
ment—especially if the legislative history
disclosed that Congress intends this. The
fears of some opponents of the Amendment
that its adoption would nullify laws that
presently protect women only Is thus un-
founded—since the equality of treatment re-
quired by the Amendment can be achieved
by extending the benefits of those laws to
men rather than removing them from
Women. Moreover, the fallure of any court
to do this can be corrected through the legis-
lative process.

Thus, as I stated in a recent article in the
Family Law Quarterly, “the eurrent new con-
cern with the legal status of women will in
many respects result in improving the situa-
tion of men as well as women. Just as break-
throughs in the legal status of American
blacks has benefitted other racial and ethnic
‘minorities,’ so the effort to provide women
with equal employment opportunity can sub-
stantially improve the situation of male em-=
ployees in industry and commerce."

But the problem does not stop there. Es-
sentially, I have been discussing the fate of
certain protective labor laws—minimum
wages, rest periods, seats at work—about
which there can be little doubt that they
provide valuable protections and benefits not
only worth preserving for women but also
worth extending to men,

But the major source of controversy con-
cerns two types of state protective labor
laws, presently applicable to women only,
about which there is much confusion as to
whether they in fact represent a burden or
benefit, I am referring now to those state
laws limiting the weights that women are
permitted to lift or carry in industry, or re-
stricting the number of hours that women
may work in a day or a week.

It is with respect to these two types of laws
that the extension approach begins to run
into trouble. For if a state’s welght-lifting
limitations, presently applicable to women
only, were extended to men, then, as I sug-
gested in Women and the Lew “it would
simply mean that certaln objects would not
get lifted In the course of that state’s in-
dustrial life” 12 hardly a tolerable result. As
for the extension of hours limitations laws,
this would raise problems of another order—
which I shall discuss in a moment,

Recognizing that the extension approach
was not feasible in the weight-lifting area, I
suggested an alternative solution, That solu-
tion was to reconeclle such laws with either
Title VII of the 1964 Civil Rights Act or with
a constitutional requirement of equal legal
treatment without regard to sex by holding
that a state’s weight-lifting limit for women
workers '‘merely creates a burden of proof
and of persuasion in individual women ap-
plicants to show that they can perform the
work in question without harmful effects,
though such work requires occaslonal lifting
of weights in excess of those permitted by
the rule. That burden could be satisfied by a
certificate from a family physician or some
other testing procedures.” 12

I now believe that this alternative solution
was faulty in that it did not in fact conform
to the equality principle, since the burden of
proof and persuasion that I had proposed
was applicable only to women and not to
men.,

A more acceptable solution, which cannot
be achleved judicially but requests legisla-
tive action, is the replacement of such state
statutes by others, such as the one now in
force in Georgia that protects both men and




October 9, 1970

women workers from being required to lift
welghts that could cause “strains or undue
fatigue.” Such a law implicitly recognizes
that many individual women can, without
harm, lift weights in excess of the limits
previously imposed by state law, and that
many individual men cannot. Thus, under
the new law, people—both men and women—
are protected against being required to lift
weights that are excessive for them. At the
same time, no artificial sex-based distine-
tion, having the effect of depriving one sex of
equal employment opportunities, is main-
tained.

I repeat, therefore, that with regard to
state weight-lifting statutes presently ap-
plicable to women workers only, equality of
treatment without regard to sex can be
achieved by adopting the type of statute I
have just cited.

But now let us consider what I think is
the nub of the ideological controversy over
the desirability of the Equal Rights Amend-
ment. And that is the question of how the
Amendment would affect those state laws
which presently provide penalties for em-
ployers who permit or require their women
employees to work in excess of a given nums-
ber of hours in a day or in a week. Were such
laws extended to cover male employees it
would not, as in the case of extending
weight-lifting restrictions, bring industry to
a grinding halt, although it would create
some dislocation and expense for manage-
ment. But the fundamental difficulty in ex-
tending such laws to cover male employees
is that, because of what I consider organized
labor's failure to educate its membership
about the problems of overtime work, it
would be regarded by many male workers as
the imposition of a burden and not a boon.
Stated differently, were employers penalized
for permitting or requiring their male work-
ers to work overtime hours, many of those
male workers would in the present economic
situation, regard this as a deprivation of
their right to earn what they consider premi-
um wages and not as the extension to them
of a protection presently applicable to
women.

Indeed, many women workers undoubtedly
look upon the opportunity to work overtime
from the same perspective. This, I suggest,
explains much that has happened in the last
few years in this area. It explains for exam-
ple why all Title VII suits in the hours area
have been brought by women workers seek-
ing to invalidate state hours-limitation laws
presently applying for women only. By doing
&0, they argue, they would, like men, be able
to earn attractive overtime pay. Moreover,
the elimination of the sex-based distinetion
in this area would also eliminate the in-
equality of job opportunity it ereates. For
many an employer has refused to hire or pro-
mote a woman employee for a job in states
limiting women's working hours, claiming
that the job in question often requires over-
time work. This also explains, I suggest, the
position taken by the EEOC in this area In
seeking to invalidate such women-only
hours-limitation laws In the states where
they exist. And it explains why some states
have been persuaded to repeal such laws in
the past few years.

This entire trend, I submit, is deplorable
and mistaken. It is simply the wrong way to
achieve the desired equality of legal treat-
ment and equality of job opportunity. It is a
step backward from sensible policies toward
overtime work.

“[W]ith victories like these,” I wrote in a
recent article, “women don't need many de-
feats. For success in these efforts not only re-
moves limitations upon women's right to
work extra hours . . . but also means that
those women who do not wish to . . . work
excessive hours—and I would suggest that
they are many if not in the majority—can
henceforth be forced to do so.”

The consternation of these developments
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provoke in the breasts of trade union oppo-
nents of the Amendment is indeed under-
standable. But I submit that labor’'s own rec-
ord with respect to overtime policy accounts
for much of this trend. For the labor move-
ment has permitted American workers to be
lulled into a false sense of economic security
by the overtime illusion—the feeling that
they can attain their desired standard of liv-
ing by working extra hours.

As I pointed out in Women and the Law,
it 1s not uncommon for many workers to
“work 48, 58, and perhaps 68 hours in a given
week—a situation not unlike that prevailing
at the turn of the century when organized
labor was struggling to reduce the 12-hour,
6-day week to a 10-hour, 6-day week.” s I
also suggested that the requirements of time
and one-half pay for overtime work under
state and federal laws “were not enacted to
reward workers for their willingness to work
excess hours, Rather, they were designed to
deter employers from requiring their em-
ployees to work such hours. The overtime
rates provided for by such laws, rather than
being denominated as premium rates, are
therefore probably more accurately described
as penalty rates, when they are viewed from
the perspective of their intended objects—
employers as a class. For the 1dea behind such
provisions was that employers, faced with
the prospect of having to pay one and a
half times as much for each excess hour of
work as they would pay for each hour of non-
overtime work, would pause before requiring
their employees to work such hours.' ¢

But this legislative policy almed at deter-
ring overtime work has been distorted by cer-
tain economic facts. For one thing, as I noted
in the book, “Many employers have found
that it is often more economical to pay expe-
rience workers a premium (penalty?) rate
than to engage the services of inexperienced
workers at stralght-time rates (and to
whom new fringe benefits would have to be
paid) to complete a job at hand.””” For an-
other, I would now add that many American
workers have grown to depend upon overtime
work as a means of making ends meet or to
improve their basic standard of living—an
attitude that may make it easler to lead a
trade union than if it didn't exist, but which
makes little social sense.

That excess working hours for both seres
has for a long time been regarded as a social
evil to be cured by legislation can be seen
in the experience of New York at the turn
of the century. But New York's efforts to
place a ten-hour limit on the working hours
of bakery employees of both sexes was re-
buffed in 1905 by the Supreme Court in
Lochner v. New York, 108 U.S. 45 (1905),
because of its then existing notions of due
process and liberty of contract. Three years
later, however, the Court in Muller v. Oregon,
208 U.S. 412 (1908), upheld Oregon’s maxi-
mum hours law for women only. As I sug-
gested In Women and the Law, this sequence
of judicial decisions led many states to enact
hours limitations laws for women only on
the theory that half a loaf was better than
none—even though the Court’s later deci-
sions made it abundantly clear that the
Lochner case would be decided differently
today.

The combination of these factors suggests
that it would be consistent with our na-
tion’s traditional policy toward overtime
work to achleve equality of legal treatment
for both sexes in the hours area by extending
hours-limitations laws to men rather than
by removing them from women. Among other
things, such a step would provide protection
for many male workers who, for a variety
of reasons, prefer not to work overtime but
whose refusal to do so today constitutes,
even under many collective bargaining agree-
ments, a cause for discharge.

For these reasons, I suggested in Women
and the Law that the extension approach
could be utilized in the hours-limitations
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field. Were this to be done, the fears of some
Iabor opponents of the Equal Rights Amend-
ment that these protections for women
would be nullified would be without foun-
dation. For not only would women retain
this protection, but it would be extended to
men as well.

But economic realities and the overtime
illusion have not left us with an entirely
free hand in this area. As a compromise,
therefore, one designed to implement the
prineiple of equal treatment and equality of
job opportunity, I suggested the possibility
of enacting on a wide scale state statutes
that would embody the principle of volun-
tary overtime. “Such legislation,” I wrote,
‘“wwould permit both men and women to work
a designated number of hours in excess of an
established norm, but would provide that
no employer subject to the coverage of the
law would be allowed to discharge any em-
ployee for his or her refusal to work over-
time,' 18

The path that is ultimately taken depends
on many factors But the point that I would
stress is that the claim that the Equal
Rights Amendment would nullify state pro-
tective laws in the hours-limitations area is
unfounded. As I have explained, there are
several ways in which the right not to work
overtime—which, after all, is at the heart of
the hours-limitation laws for women only—
can not only be preserved for women, but
can be made equally available to men. Above
all, it is important for organized labor to
begin to re-assesg its overtime work policies.
When that is done, the claim of many of us
that the liberation of American women will
lead to the lberation of American men as
well will be understood for the truth that it
is.
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TaE EquaL RIGHTS AMENDMENT

Mr. Coox. Mr, President, yesterday I pre-
sided at hearings before the full Committee
on the Judiciary on the proposed equal rights
amendment from 10 in the morning until
5:30 in the evening. Everyone was given an
opportunity to be heard, from a housewlife
in Maryland to prominent women represent-
ing the Republican and Democratic national
committees.

Almost all agree on the need to provide
equality under the law for women, but the
question remaining is how best to achieve
it. Some say a constitutional amendment is
not necessary and that the fifth and 14th
amendments and title VII of the Civil Rights
Act are sufficlent. Others say the equal rights
amendment is necessary but that it contains
faulty and potentially self-defeating lan-
guage.

These contentlons were successfully re-
butted by two eminent law professors in yes-
terday’s hearings. Senators should read these
statements before making hasty decisions to
support alternative language which would
probably result in no equal rights amend-
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ment emerging from Congress for submission
to the States this year.

Mr. President, I, therefore, as unanimous
consent that the statements of Prof. Thomas
I. Emerson, of Yale Law School, and Prof.
Norman Dorsen, of New York University Law
School, before the Judiclary Committee on
September 15, 1970, be printed in the Recorp.

(There being no objection, the testimony
was ordered to be printed in the Recorp, as
follows:)

TESTIMONY OF THOMAS I. EMERSON ON THE
WOMEN'S EQUAL RIGHTS AMENDMENT BEFORE
THE SENATE JUDICIARY COMMITTEE, SEPTEM-
BER 15, 1970

My name is Thomas I. Emerson. I am Lines
Professor of Law at Yale Law School. Most
of my teaching and writing has been in the
field of constitutional law, with particular
emphasis on the political and civil rights of
individuals. I believe that the Equal Rights
Amendment provides a sound legal basis for
achleving equal rights for women and I sup-
port it wholeheartedly.

The basic premise of the Equal Rights
Amendment is that sex should not be a factor
in determining the legal rights of women, or
of men. Most of us, I think, agree with this
fundamental proposition.

To take an example from my own field,
virtually everybody would consider it unjust
and irrational to provide by law that a per-
son should not go to law school or be ad-
mitted to the practice of law because of his
or her sex. The reason is that admission to
the bar ought to depend upon legal training,
competence in the law, moral character, and
similar factors. Some women meet these
qualifications and some do not; some men
meet the qualifications and some do not.
But the issue should be decided on an in-
dividual, not a group basis. And in such a
decision, the fact of maleness or femaleness
is irrelevant. This remains true whether or
not there are more men than women who
qualify. It llkewise remains true even if
there were no women who presently quali-
fled, because women potentially qualify and
might do so under different conditions of
education and upbringing. The law in
short, owes an obligation to treat females as
persons, not statistical abstracts.

What is true of admission to the bar is
true of all forms of legal rights. If we ex-
amine the various areas of the law one by
one we will, I believe, reach the same con-
clusion in every case. Sex is an Inadmissible
category by which to determine the right to
a minimum wage, the custody of children,
the obligation to refrain from taking the life
of another, and so on. The law should be
concerned with the right to a living wage
for all, the welfare of the particular child,
the protection of citizens from murder—
that is, with the real issues—not with stereo-
types about one or the other half of the
human race.

The fundamental legal principle under-
lying the Equal Rights Amendment, then, is
that the law must deal with the individual
attributes of the particular person, not with
a8 vast overclassification based upon the ir-
relevant factor of sex. It should be noted
at this point that there is one type of situa-
tion where the law may focus on a sexual
characteristic but the basic principle just
stated has no application. This occurs where
the legal system deals directly with a physi-
cal characteristic that is unique to one sex.
In this situation it could be said that, in a
certain sense, the individual obtalns a bene-
fit or is subject to a restriction, because he
or she belongs to one or the other sex. Thus
a law providing for payment of the medical
costs of child bearing would cover only
women, and a law relating to sperm banks
would restrict only men. Such legislation
cannot be sald to deny equal rights to the
other sex. There is no basis here for seeking
or achleving equality.
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Instances of this kind, involving legisla-
tion directly concerned with physical differ-
ences found either in all women or in all
men, are relatively rare. They do not include
cases where the physical characteristic is
not unique to one sex, or cases of real or
assumed psychological or social differences
between the sexes. Unless the difference is
one that is characteristic of all women and
7o men, or all men and no women, it is not
the sex factor but the Individual factor
which should be determinative.

The theoretical basis for outlawing differ-
entlal treatment in the law based upon sex
is thus, I think, quite clear. The practical
reasons for doing so are equally compelling.
History and experlence have taught us that
a legal system which undertakes to confer
benefits or impose obligations on the basis
of sex inevitably is repressive. It is perhaps
too much to expect that the sex which wields
the greater influence in formulating the law
will not use its power to entrench its position
at the expense of the other sex. At least this
has been the outcome of sex differentiation
in the American legal system.

The facts are rather well-known by now,
and it suffices here simply to make brief
reference to conditions in two areas;
jury service and employment: At present
only 28 States permit women to serve on
juries on the same basis as men; 22 States
and the Distriet of Columbia permit women
to claim exemptions not available to men.
Of these, eleven states permit a woman to
be excused solely on the basis of her sex.
Rhode Island further provides that women
shall be included in jury service only when
courthouse facilities permit. Louisiana still
requires that women come forward specially
and register their desire to be called for jury
duty before they may be considered. A simi-
lar statute was upheld by the United States
Supreme Court in 1961.

Women have always been discriminated
against in employment, not only in economic
terms, but also in outright exclusion from
certaln occupations, Statutes which have
been upheld range from denial of the right
to practice law, to an Oregon statute pro-
hibiting women from participating in wres-
tling competitions, which was upheld against
Fourteenth Amendment challenge in 1856.
Twenty-six States have laws or regulations
that prohibit the employment of adult
women In specified occupations or indus-
tries. Ohio, for example, prohibits the em-
ployment of women in many occupations
including crossing watchmen, section hands,
express drivers, metal molders, bellhops, gas-
or electric-meter readers; in shoeshining
parlors, bowling alleys as pinsetters, pool-
rooms; in delivery service on motor propelled
vehicles of over one ton capacity; in operat-
ing certain freight or baggage elevators; in
baggage and freight handling, by means of
handtrucks, trucking and handling heavy
materials of any kind; in blast furnaces,
smelters and quarries except in offices there-
of. Nine States prohibit women from mixing,
selling or dispensing alcoholic beverages for
on-premises consumption, and one State—
Georgia—prohibits their employment in re-
tail ligquor stores. In Goesaert v. Cleary (335
U.S. 464 (1948)) the United States Supreme
Court upheld one such law in a far-reaching
opinion, proclaiming:

“The fact that women may now have
achieved the virtues that men have long
claimed as their prerogative and now indulge
in vices that men have long practiced, does
not preclude the States from drawing a sharp
line between the sexes, certainly In such
matters as the regulation of the liquor traf-
fic.”

The statute in question, which stands to-
day, did not exclude all women, but only
those who were not wives or daughters of
male owners of bars,

Similarly, significant restrictions remain
on businesswomen derived from traditional
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common law provisions under which mar-
rled women were virtually legal nonentities.
In four States court sanction and, in some
cases, the husband's consent is required for
a wife's legal venture into an independent
business. In addition, Massachusetts requires
& married woman or her husband to file a
certificate with the city or town clerk's office
to safeguard her business property from be-
ing liable for her husband's debts.

It is unnecessary to press these matters
further. Abundant testimony before this
Committee and avallable elsewhere demon-
strates that our present legal system grossly
discriminates against women, The major por-
tion of that indictment is indeed admitted
by most observers. And the critical need for
substantial and immediate revisions in our
legal structure is likewise conceded. The only
serious issue before the Committee concerns
the method which should be utilized to
achieve reform.

There would appear to be three basic
methods by which discrimination against
women can be eliminated from our legal
system. The first iz by repeal or revision of
each separate plece of existing legislation
through actlon by the Federal, State and
local legislature having jurisdiction, and
change of each separate administrative rule
or practice through similar action by every
Federal, State and local executive agency
concerned with administration. It goes with-
out saying that such a procedure would in-
volve interminable delay and lacks any guar-
antee or ultimate success. Only if no other
course of action is possible, would a struggle
on innumerable fronts over every separate
issue be justified.

A second method Is through court actlon
under the equal protection clause of the
Fourteenth Amendment and the comparable
provision of the Fifth. This procedure has
the advantage of affording a more broad-
scale attack upon the problem, with a single
agency of government, the United States
Supreme Court, playing the primary role.
Moreover, some progress has already been
made. It is of course recognized that women
are “persons” within the embrace of the
Fourteenth and Fifth Amendments, and are
entitled to “equal protection of the laws™
under those provisions. Some State and lower
Federal courts have rendered important de-
cisions upholding equality of rights for wom-
en under the existing constitutional provi-
sions, I feel reasonably confident that in the
long run the United States Supreme Court
would reach a position very close to or iden-
tical with that of the proponents of the Equal
Rights Amendment. Nevertheless, there are
serlous drawbacks to this approach which
must be considered.

In the first place there are some Supreme
Court decislons and some lower court cases
which move in the wrong direction. The task
of overcoming or distinguishing these de-
cisions could be a long and arduous one.
There is, in short, a certaln amount of legal
deadwood which must be cleared away be-
fore the courts will be prepared to make
clear-cut and rapid progress. In the second
place the Supreme Court has been subjected
over a period of time to powerful attacks for
moving too fast and too far into frontier
areas of the law. The Court may consequent-
1y be somewhat reluctant to take the lead in
bringing about another major social reform,
regardless of how constitutionally justified
that reform may appear to be. Hence 1t would
be important for the courts, in performing
such a task, to have the moral support of the
other institutions of government and the
people as a whole.

Thirdly, and most important, the prob-
lems involved in building a legislative frame-
work assuring equality of rights to women
are somewhat different from those which
the courts have faced in other areas of equal
protection law. In ordinary cases, when a
claim is made that equal protection of the
laws has been denled, the Supreme Court
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will apply the rule that differential treat-
ment is valid providing there is a reasonable
basis for the classification; and the Court
will accept the legislative judgment that the
classification is reasonable unless that judg-
ment is beyond the pale of rationality. Yet
such a legal doctrine is not appropriate
where the differential treatment is based on
sex. For reasons stated above, classification
by sex, except where the law pertains to a
unigue physical characteristic of one sex, is
always unreasonable. It would inappropriate,
time consuming, and ultimately futile for
the courts to investigate in each case wheth-
er a legislature was justified in decliding that
& particular piece of legislation or admin-
istrative practice favored women, disfavored
women, benefited society as a whole, and so
on. That declsion—namely, that all dis-
crimination is outlawed—must be made at
the beginning and not relitigated in every
decision,

In cases where differential treatment is
based upon race the courts have developed
a different rule under the equal protection
clause. In racial cases the constitutional doc-
trine is that classification by race is a *'sus-
pect’ classification, and the legislature has
the burden of showing that it is not an “in-
vidious" or harmful classification or that it
is justified by the most compelling reasons.
Such a rule is more applicable to the area of
discrimination on account of sex. Yet, taken
as a whole, the problems in the two areas
are somewhat different. For example, ques-
tlons of benevolent quotas, compensatory
treatment, culture bias in psychological test-
ing, separatism, and other issues are not
alike. The increasingly complex doctrines
being developed in the field of race discrim-
ination are therefore not necessarily appli-
cable to the field of sex discrimination.

The same can be sald of the other areas of
equal protection law. Discriminatory treat-
ment on account of poverty or illegitimacy,
classifications in enacting economic regula-
tions, denial of the right of franchise through
malapportionment of- legislative districts—
all these present issues peculiar to their own
spheres. In short, the establishment of equal
rights for women poses questions that are
in important ways sul generis. An effective
solution demands a separate constitutional
guarantee. Starting with such a mandate the
courts can fashion a body of constitutional
doctrine that will be geared to the special
requirements of this important field of law.
Furthermore, as stated before, unless Con-
gress and the States, through adoption of a
constitutional amendment, express the firm
conviction that this reform must be prompt-
ly and vigorously undertaken progress is
bound to be slow and faltering.

We come then to the conclusion that the
third method—a constitutional amend-
ment—is by far the most appropriate form
of legal remedy. The final question, then, is
whether the Equal Rights Amendment now
before us furnishes a satisfactory constitu-
tional framework upon which to achieve the
goal of equal rights for women. I believe
that it does.

The proposed amendment states clearly
and simply the fundamental objective:
“Equality of rights under the law shall not
be denied or abridged by the United States
or by any State on account of sex.” In this
respect it follows the tradition of the great
provision of the Constitution guaranteeing
freedom of religion, freedom of speech, due
process of law, protection against cruel and
inhuman punishment, and other rights.

The word “rights,” it seems clear, Includes
not only rights in the narrow sense of that
term but all forms of rights, privileges, im-
munities, duties and responsibilities. Thus
service on juries, whether it be looked upon
as a “right” or a "duty,” plainly falls within
the scope of the amendment.

The term “equality,” interpreted in light
of the basic philosophy of the Amendment,
means that women must be treated by the
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law in the same way as other persons, that
is, their rights must be determined on the
basis of the same factors that apply to men.
The factor of femaleness or maleness is ir-
relevant. This principle is subject to the
proposition, already noted that the laws may
deal with physical characteristics that ex-
clusively pertain to one sex or the other with-
out infringing upon equallty of rights, As
previously stated, such instances would only
rarely occur.

The phrase “shall not be denled or
abridged" constitutes a complete prohibition.
It means that differentiation on account of
sex is totally precluded, regardless of whether
a legislature or administrative agency may
consider such a classification to be “rea-
sonable,” to be beneficial rather than “in-
vidious,” or to be justified by “compelling
reasons,” Furthermore, for much the same
reasons as in the raclal area, the clause would
not sanction “separate but equal” treatment.
Power to deny equality of rights on account
of sex is wholly foreclosed.

The Equal Rights Amendment applies only
to government conduct, Federal or State. It
does not affect conduct in the private, non-
governmental sector of our society. The prob-
lems of “state action” raised here are similar
to those the courts have dealt with under
the Fourteenth and Fifteenth Amendments.
The basic legal doctrines that govern are the
same, but they may of course have somewhat
different application in the area of sex
discrimination.

Finally, 1t should be noted that the Equal
Rights Amendment fits into the total frame-
work of the Constitution and should be con-
strued to mesh with the remainder of the
constitutional structure. One particular as-
pect of this is worth brief attention. That
concerns the constitutional right to privacy.

In Griswold v. Connecticut (381 U.S. 479
(1065)) the Supreme Court recognized an
independent constitutional right of privacy,
derived from a combination of various more
specific constitutional guarantees. The scope
and implications of the right to privacy have
not yet been fully developed by the courts.
But I think it correct to say that the cen-
tral idea behind the concept is that there is
an inner core of personal life which is pro-
tected against invasion by the laws and rules
of the society, no matter how valld such laws
and rules may be outside the protected
sphere. If this be true then the constitutional
right of privacy would prevall over other
portlons of the Constitution embodying the
laws of the society in its collective capacity.
This principle would have an important im-
pact, at some points, in the operation of the
Equal Rights Amendment. Thus I think the
constitutional right of privacy would justify
police practices by which a search of a
woman could be performed only by another
woman and search of a man by another man,
Similarly the right of privacy would permit,
perhaps require, the separation of the sexes
in public rest rooms, segregation by sex in
sleeping quarters of prisons or similar pub-
lic Institutions, and a certaln segregation
of living conditions in the armed forces. The
great concern over these lssues expressed by
opponents of the Equal Rights Amendment
geems to me not only to have been magnified
beyond all proportion but to have falled to
take Into account the Impact of the young,
but fully recognized, constitutional right of
privacy.

I will not undertake at this time to con-
slder in detail how the Equal Rights Amend-
ment would affect various existing laws, regu-
lations and practices. I understand that Pro-
fessor Dorsen will discuss these problems
with the Committee shortly. I will therefore
merely state, without further elaboration,
what seem to me the three essential points
at issue here:

First, the courts are entirely capable of
laying down the rules for a transitional
period in a manner which will not create
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excessive uncertainty or undue disruption.

Actually the courts face similar problems

every time they hold that part of a statute

is unconstitutional, and they have developed
detailed rules for handling these issues under
the concept of “‘separability” (or “severabil-
ity"”). The essential question is whether the
legislature would have Intended the statute
to stand In its modified form. In making this
declsion the courts have the aid of legislative
history, which can be supplied in this case,

There Is no reason to suppose, therefore,

that formulation of a coherent legal theory

applicable to the Equal Rights Amendment
is too complex or too difficult for the legal
system to cope with.

Second, there has been a great deal of
talk that passage of the Equal Rights
Amendment will cause yast changes in many
features of our national life. I am inclined
to feel that the alarms and warning are, as
usual, overplayed. Whether that be the case
or not, however, if such great changes do
occur it will be only because they are neces-
sary. Those opponents of the measure who
stress this aspect of the Amendment are
acknowledging that widespread discrimina-
tlon against women persists throughout our
society.

Third, it has been argued that adoption
of a constitutional amendment will bring
about, almost inadverently, drastic altera-
tions In Important institutions of soclety
before there has been time to work out the
major policy changes required by the new
provision. The example most frequently
given is the Belective Service system. But
one need not conclude that, in those few
areas where major new policy must be
formulated, there is not adequate time In
which to do it, If Congress adopts the Equal
Rights Amendment it will surely have full
opportunity during the period of ratification
by the States to take up amendments to the
Selective Service Act. Other areas of our law,
such as the marriage and divorce laws, may
need similar attention from State legisla-
tures. It is not a weakness but a strength of
the Amendment that it will force prompt
consideration of some changes that are long
overdue.

My conclusion from this survey of the
legal problems raised by the Equal Rights
Amendment is that the method chosen Is
the proper one and the instrument proposed
is constitutionally and legally sound. I urge
the Senate to accept the pending Resolution
and submit the Amendment to the States for
ratification.

STATEMENT OF NORMAN DORSEN, PROFESSOR
OF LAW, NEW YORK UNIVERSITY SCHOOL OF
LAW, BEFORE THE SENATE JUDICIARY COM~-
MITTEE, ON THE PROPOSED EQUAL RIGHTS
AMENDMENT, SEPTEMBER 15, 1970

I am honored to appear before the Senate
Judiciary Committee to give testimony in
support of the Equal Rights Amendment, as
passed by the House of Representatives. I
am a professor of law at New York University
School of Law, where I have speclalized in
Constitutional Law for more than nine years.
I am also General Counsel of the American
Civil Liberties Unlon, but I am appearing
here in a purely personal capaecity.

The thrust of my testimony has been sug-
gested by witnesses before the Committee
who have expressed opposition to the pro-

Amendment, Most if not all of these
witnesses have stated that they are in sym=-
pathy with efforts to remove laws from the
statute books that are unjust to or exploit
women. Despite these sentiments the wit-
nesses opposed the Amendment because they
felt that a constitutional change was not the
way to accomplish the goal of eliminating
discrimination on account of sex. Statutory
techniques were said to be preferable, per-
haps supplemented by Supreme Court rul-

T disagree with this point of view. I be-
leve that a constitutional amendment is
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peculiarly suitable to the problem presented,
and today I shall present my reason for this
conclusion.

My first reason 1s based on the nature and
importance of constitutional amendments.
I do not think the Constitution should be
amended for trivial or transient considera-
tion. Such solemn action should be taken
only when a matter of sufficliently broad
prineciple is at stake to warrant the long
and complex process that the framers of the
Constitution envisioned for alterations in
the basic document. I believe that this is
such a case. The decision to eliminate cen-
turies old discrimination against women calls
for a constitutional amendment. This is so
because an amendment would best em-
phasize a national commitment to the ideal
of equality between the sexes under the
law. In addition, the requirement of ratifica-
tion by three-quarters of the states is most
appropriate because many of the areas of
discrimination which the amendment will
cure concern state law and practices.

My second reason for favoring a constitu-
tional amendment responds to the conten-
tion of some critics of the Equal Rights
Amendment that the Amendment will oper-
ate in unpredictable ways, cause confusion,
and foster excessive litigation. I believe that
this criticlsm is unjustified, that the diffi-
culties have been magnified unrealistically,
and that our legal institutions are sufficient
to deal with any problems presented.

It should be recalled in this connection
that many provisions of our Constitution are
general statements that have had to be
fleshed out by the courts over the decades.
This is in the nature of a constitutional
instrument which, except for housekeeping
provisions, should not be as specific as a
statute. For example, Article I, Section 8, of
the original document authorizes Congress
“To regulate Commerce with forelgn Na-
tlons, and among the several States.” These
delphic words have provided the basls for
the entire system of economic regulation in
the United States. Hundreds, indeed thou-
sands, of judicial interpretations have fol-
lowed over the years both with respect to
the powers of the Congress and the implied
limitations on state authority over interstate
commerce. This continuous judicial activity
has not been a weakness of the Constitution.
On the contrary. The courts were properly
entrusted with the duty of reviewing the
varied legislative enactments. So too here,
where the primary authority will be in the
Congress and the state legislatures "“to en-
force” the Amendment, subject to the over-
riding authority of the courts. This has been
the classical American pattern.

Another example, even more pertinent,
concerns the adoption of the Fourteenth
Amendment, which was principally designed
to protect the legal rights of former slaves.
When this Amendment was passed no one
could have predicted the ways it would af-
fect life in the United States or the amount
of litigation and the difficulties of interpre-
tation that would ensue, many of which we
still face today. This was to be expected be-
cause of the massive difficulties inherent in
ending the Institution and consequences of
slavery. Yet, it surely was no mistake to pass
that Amendment because of these difficulties,
Could the nation have shirked the responsi-
bility of guaranteeing in our basic charter
of government the equal protection of the
laws?

Women, too, have been subjected to cen-
turies of discrimination sanctioned by our
legal system. It is not so long since women
lost their property when they married, lacked
the right to vote or serve In government,
had no right to serve on juries, no right to
contract or sue in court, no right to receive
an education, no right to keep their own
earnings. Some of the worst manifestations
of this lack of citizenship have been rem-
edied, but others remain. The Equal Rights
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Amendment is needed to end these gross in-
equities in our legal system, and to complete
the job of making women full cltizens under
the United States Constitution. It is wrong
to suggest that because ending deepest and
historic discrimination will result in some
uncertainty and litigation, we should not act.
The Fourteenth Amendment was needed and
passed for blacks; the Equal Rights Amend-
ment is needed and should be pasesd for
women.

I would like to turn now vo the problem
most frequently stressed by those opposing
the Amendment—the alleged Impact on
labor laws that protect women but not men.
The fact is that the effect of the Amendment
on protective labor legislation provides no
sound basis for opposing it.

There are three interrelated polnts here.
First, the crazy quilt of existing state protec-
tive laws, reveal graphically that there is no
consensus on what is needed protection for
either men or women, and that much of the
legislation, instead of providing solutions to
the real problems of women workers, actually
“protect’” them out of jobs they are perfectly
capable of fulfilling. Second, under Title VII
of the Civil Rights Act of 1964 much state
legislation of this type is being invalidated
and will be of no long term importance.
Third, such laws that confer genuine bene-
fits can and should be extended to men under
the Equal Rights Amendment.

Before dealing with each of these points, I
would like to comment on the suggestion of
at least one witness before this Committee
that the Equal Rights Amendment is being
advanced only by professional women and
that working class women will be disadvan-
taged by it because they need the benefits of
the protective legislation that is on the
books. With all respect to that point of view,
I would remind the Comimttee that virtually
all reform measures are propounded and
pushed by middle class professionals. Cer-
tainly that was true of the Civil Rights Act
of 1964 and the Voting Rights Act of 1965.
But this does not mean that others do not
profit by reform. I do not have exact statis-
tics available, but it is clear that a healthy
proportion of Title VII cases under the Civil
Rights Act have been brought by blue collar,
working women who have been victimized by
so-called “protective legislation.” Moreover,
at least half ol the Equal Pay cases involve
factory workers. It would be a mistake to
regard the Amendment as exclusively or even
primarily for the professional class, Most of
its beneficiaries—the overwhelming percent-
age of working women—would not be in this
category.

I turn now to the three points regarding
protective legislation that I mentioned above.

First. The pattern across the country of
state laws shows that there is no coherent
system of protection provided for women. For
instance, while women are allowed chairs
for rest perlods in 45 states, they are given
job security for maternity leaves of absence
in no state and maternity benefits under
temporary disability insurance laws in only
two states. Women are even excluded from
temporary disability benefits for pregnancy
leaves in these two states.

Furthermore, in the benefit areas most
people would consider most important—a
minimum wage and a day of rest—men do
receive substantial protection already. Only
seven states have minimum wage laws for
women only, but twenty-nine states, plus
the District of Columbia and Puerto Rico,
cover both men and women. More impor-
tant, the federal minimum wage law covers
both men and women at higher rates than
all state laws except one (Alaska).

In contrast, maximum hour laws are a
major area where men are not covered. Thirty
eight states cover women only, and three
states cover men and women. Since the Su-
preme Court has upheld the validity of max-
imum hour legislation for both sexes since
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1941, one can only suspect that unions have
not pushed for maximum hour legislation,
given their success in obtaining nationwide
minimum wage laws for both sexes. This
analysis would give credence to the EEOC
and federal court decisions which have con-
cluded that hour laws have been used as an
excuse to keep women out of better-paying
obs.

3 Opponents of the Equal Rights Amend-
ment often neglect to note the twenty-six
states which altogether prohibit women from
performing certain jobs. When forty states
allow women to be barmailds, but ten bar
them from this employment, can anyone
seriously propose that women are thereby
protected in those ten states? If anyone is
protected, it would appear to be male bar-
tenders.

Similar explanations suggest themselves
regarding the eighteen states proscribing
night work, and the six states prohibiting
work for periods before and after childbirth.
Women have not campalgned to obtain these
“protections.” This is for a very good reason.
Women in fact do night work all the time.
Nurses, telephone operators, airline reserva-
tionists, and scrub women have not been
protected from night work, Pregnant women,
too, often choose to work right up to the
birth date. Who ever heard of a housewife
being allowed time off from her housework
and small children just because she was
pregnant, or of a state law which prohibited
her from working,

Weight laws also are of doubtful protec-
tion for women. There are only four states
with weight limits applicable to all jobs,
and these limits are set so low that, if liter-
ally applied, they would prohibit women
from doing any serious labor, including car-
rying an unborn child. In the remaining few
states with welght limits, they apply only to
certain industries. In New York, for instance,
women are “protected” from lifting weights
only in the foundries. The theory, appar-
ently, is that some mystical essence in foun-
dry weight lifting will injure women, while
lifting the same weights in other industries
will not. Possibly it is the male workers in
foundries who are being protected—from job
competition.

Thus, when all of the state laws applying
only to women are examined closely, 1t be-
comes clear that they do not provide a coher-
ent system of meaningful protection. Nor do
they deal with the real problem for women—
exploitation by being underpaid and fun-
neled into the lowest-paying, most menial
jobs of our soclety. State labor laws have
never dealt with this problem. Furthermore,
the premise that real protection can be
based on legislating by sex is fallacious.

Sex is an insufficient criterion to predict
with accuracy who needs what protection.
If injury due to lifting weights is a problem
the answer is to forbid employers to fire in-
dividuals—both men and women—who re-
fuse to lift welghts above a safe limit. If
some men and some women don’t want to
work overtime, laws should be passed for-
bidding employers to fire those who refuse
overtime; both men and women who do
want overtime pay should not be penalized.

In short, analysis of state laws that ap-
ply exclusively to women does not establish
that they protect women in any important
way. In fact, these laws do not protect women
in the one area clearly applicable to women
only— maternity benefits and job security;
they are ineffective in dealing with the ex-
ploitation of women through lower pay than
men: and they are used to discriminate
against women in job, promotion, and
higher-pay opportunities, They do not fur-
nish a reliable basis for opposition to the
Equal Rights Amendment.

Second. In light of the above it is not
surprising that the Equal Employment Op-
portunity Commission, the federal agency
charged with interpreting and administer-
ing Title VII, has concluded that state “pro-
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tective” laws were superseded by Title VII
and could not lawfully be enforced. The
Commission stated that:

“Such State laws and regulations, al-
though originally promulgated for the pur-
pose of protecting females, have ceased to be
relevant to our technology or the expanding
role of the female worker in our economy.
The Commission has found that such laws
and regulations do not take into account the
capacities, preferences, and abilitles of in-
dividual females and tend to discriminate
rather than protect.” 20 CFR. § 1604.1(b)

The federal courts are apparently moving
in the same direction. Three federal district
courts—including one within the last
month—have now squarely held. that Title
VII supersedes such restrictive state laws.
In addition, both the Pifth and Seventh
Circuits have held that company-imposed
restriction paralleling state laws—that Is,
placing private weight limits on women’s
jobs—also violate Title VII. For instance, in
Weeks v. Southern Bell Telephone & Tele-
graph Co. 408 F.2d 228 (6th Cir. 18069), the
court set a stringent standard for establish-
ing a “bona fide occupational qualification”
exception to Title VII. This is the exception
under which employers have argued that
state laws allow them to discriminate agalnst
women workers. The Weeks court held that:

The employer has the burden of proving
that he has reasonable cause to belleve, that
is a factual basis for believing, that all or
substantially all women would be unable to
perform safely and efficiently the duties of
the job involved.

Bome states have also taken action under
Title VII. Delaware has repealed all its labor
laws for women only. So far, there has been
no outraged cry from women workers. Five
states have repealed their hours laws; in six
states and the District of Columbia, the
Attorneys General have ruled that state laws
are superseded by Title VII or state falr
employment practices laws; in another six
states, women workers covered by the Fair
Labor Standards Act are exempted from
the state laws; in two states, there are no
prosecutions under state laws; in two states,
there are exemptions from laws if the em-
ployee voluntarily agrees; and In one, the
weight lifting regulation has been extended
to men. In other words, twenty-two states
and the District of Columbia have already
repealed or greatly weakened the effect of
the state labor laws on women,

Given this action of the EEOC, of the
Federal courts, and of the States, can we
really say that the impact of the proposed
amendment on State labor laws furnishes
any basis for opposition to 1t? We must rec-
ognize that these laws are already invalidated
or being invalidated. It appears that oppo-
nents of the amendment are trying to erect
bridges which were crossed five years ago,
when Title VII went into effect.

Third and finally with respect to State
labor legislation. There is abundant evidence
that if the amendment is ratified it would
result in the general extension of certain
benefits to men that are now available only
to women rather than invalidating them
altogether. I recognize that this issue has
been the subject of some controversy before
the Committee. Nevertheless, I suggest there
is ample precedent already on the books to
substantiate the conclusion that the fears of
wholesale ellmination of benefits for women
are unwarranted.

In the first place, until Title VII the EEOC
has consistently held that laws giving women
benefits—such as a lunch break—must be
extended to men. The Seventh Circuit has
indicated it would be the same, when it held
in Botwe v. Colgate-Palmolive Co., 416 F. 2d
711 (Tth Cir. 1969), that the company-im-
posed welght limit could be validly extended
to men under Title VII, provided the com-
pany allowed members of either sex to show
he or she could perform the job in question.
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And Georgia took a similar approach to its
weight~lifting regulation, which was extend-
ed to men and rephrased to prohibit “strains
or undue fatigue" rather than a set welght
limit.

In other areas of the law, courts have also
indicated a willingness to extend benefits
to a class of people unconstitutionally ex-
cluded from the benefit, rather than voiding
the law under which the class was improp-
erly excluded. As long ago as 1880, in Neal
v. Delaware, 103 U.8. 370, the Supreme Court
ruled that a state constitution giving whites
only the vote was not vold under the Fif-
teenth Amendment, but rather that the
right to vote must be extended to blacks.
Lkewise, in Levy v. Louisigna, 391 U.S. 68
(1968), when a Louilsiana statute denied il-
legitimate children the right to recover for
their mother's wrongful death, the Supreme
Court held that the Fourteenth Amendment
required the extension of protection to them
rather than voiding the legitimate children’s
right to recover.

Clearly, if the courts have authority to ex-
tend benefits to an excluded class under the
Fourteenth and Fifteenth Amendments, they
will have the same authority to extend bene-
fits under the proposed Equal Rights
Amendment. Moreover, courts have a general
obligation to interpret instruments reason-
ably. If this means granting a day of rest
to men, rather than destroying this right for
women, the courts should and presumably
will follow that path, especially in view of
the very ample expression of opinion by
members of the Congress and witnesses that
some protective laws should be extended to
both sexes rather than voided.

Finally, with respect to this problem, we
should not lose sight of the fact that the
Congress and state legislatures will have the
opportunity to enforce the Amendment and
fashion its general command to specific situ-
ations in a comprehensive and reasonable
manner.

I would now like to turn to another major
area singled out by opponents of the Equal
Rights Amendment—family law. Concern has
been volced that women would lose their
right to support and alimony if the Equal
Rights Amendment passes. There are several
answers to this concern. First, as already
noted, the right to alimony and support can
be extended to men by legislative act or as a
matter of interpretation of the Amendment.
Indeed, in one-third of the states alimony
can be awarded to either spouse, and is based
on the circumstances of the particular case,
such as relative economic needs, duration of
the marriage, and relative contributions to
the marriage.

As for the right to support, although it
has been much relied on, it is of somewhat
illusory wvalue to women. In the first place,
in most jurisdictions not until the partles
are separated, or sometimes even divorced,
does 8 wife have the right to get a court or-
der for a specific amount of support money.
See H. H, Clark Law of Domestic Relations
181, 186 (1968). More Important, the chief
legal remedy for the wife during marriage—
the ability to purchase household “neces-
saries” and charge them to the husband—is
of far less value than is generally believed.
As one authority has stated:

“The doctrine of necessarles may once
have been an effectlve way of supporting
wives and children (though one doubts it).
Today, however, it is hedged about with so
many limitations that few merchants would
wish to rely on it. More importantly, it is of
least value to those most in need of support,
those wives and children too poor to be able
to get credit. For these reasons the doctrine
is of little practical value in the solution of
the non-support problem.” Clark, supra at
p. 192,

The National Conference of Commission-
ers on Uniform State Laws recently adopted
a Uniform Marriage and Divorce Act which
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takes an approach similar to that contem-
plated by the Equal Rights Amendment. It
provides for alimony or maintenance for
either spouse, and child support by either
or both spouses, by defining all duties neu-
trally in terms of functions and needs of the
people involved, rather than in terms of
their sex.! The action by the Commissioners,
a respected and prudent body, deserves spe-
cial consideration.

Their approach—based on individual cir-
cumstances and needs—underlies the Equal
Rights Amendment also. Put another way,
laws which differentiate on the basis of sex
are unjust because they arbitrarily treat all
members of a class without looking at in-
dividual qualifications. State labor laws are
unjust and do not protect women because
they arbitrarily assume all women have
stereotyped and uniform characteristics,
which many individual women do not have.
Alimony and support laws also have unjust
consequences for both men and women when
they assume that all women are weak, de-
pendent, caretakers of children. Just as some
men may need alimony, some women may
prefer to pay maintenance to allow their
husbands to be caretakers of children. In this
connection, it is worth observing that several
states already require a wife to support a
husband unable to support himself.

The Uniform Marriage and Divorce Act
eliminates definitions based on sex and sub-
stitutes those based on function. This is
what the Equal Rights Amendment is in-
tended to do. By passing it, we will help in-
sure more genuine protection for those who
really need it, and end the many injustices
women still face.

The final issue I would deal with concerns
the draft and military service. Critics of the
proposed Amendment point to this as the
reductio ad absurdam of the equal rights
idea, saying that it is ridiculous to draft
women into our armed services as the
Amendment presumably would require.

I disagree with this point of view. Putting
to one side the question whether either men
or women should be subject to a draft, I see
no reason to put the exclusive onus on men.
It is now a commonplace that women can
and do perform many useful functions In
the services; and that appropriate physical
examinations can weed out—as they do In
the case of males—those who are unfit to

1 Section 308, which deals with mainte-

nance, s typical of the Act's approach:

(a) In a proceeding for dissolution of mar-
riage or legal separation . .. the court may
grant a maintenance order for elther spouse
only if it finds that the spouse seeking main-
tenance:

(1) lacks sufficient property, including
marital property apportioned to him, to pro-
vide for his reasonable needs, and (2) is un-
able to support himself through appropriate
employment or is the custodian of a child
whose condition or circumstances make it
appropriate that the custodian not be re-
quired to seek employment outside the home.

(b) The maintenance order shall be in
such amount and for such periods of time
a2s the court deems just, without regard to
marital misconduct, and after considering all
relevant factors including:

(1) the financial resources of the party
seeking maintenance, . . . and his ability
to meet his needs Independently .. .; (2) the
time necessary to acguire sufficient educa-
tion or training to enable the party seeking
maintenance to find appropriate employ-
ment; (3) the standard of living established
during the marriage; (4) the duration of the
marriage; (5) the age, and the physical and
emotional condition of the spouse seeking
maintenance; and (6) the ability of the
spouse from whom maintenance is sought
to meet his needs while meeting those of the
spouse seeking maintenance.
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serve. For example, pregnant women would
be exempt.

As far as the draft is concerned there is
double discrimination. There is discrimina-
tion against the men who are taken from
their homes and placed in the armed services
against their will. This is a form of discrim-
ination that can easily be appreciated. But
there is also discrimination against women
of a more subtle character. This takes place
in three ways.

First, women are denied the opportunity
to obtain the job training and experience
avallable to servicemen from working class
and minority group backgrounds. It is well
known that the armed services serve as a
*“gollege” for many of the nation's poor; I
fail to see why women should be deprived of
this opportunity.

Second, as is well known, there are laws
providing extensive benefits to veterans of
the armed service. They relate to the essen-
tials of life—education, housing, employ-
ment, life insurance, and hospital care. These
are now distributed almost exclusively to
men.

Third, on & deeper level, when women are
excluded from the draft—the most serious
and onerous duty of citizenship—their
status is generally reduced. The social stereo-
type is that women should be less concerned
with the affairs of the world than men. Our
political choices and our political debate
often reflect a belief that men who have
fought for their country have a special quali-
ficatlon or right to wield political power
and make political decisions. Women are in
no position to meet this qualification.

It 18 no answer to the above to say that if
military service i8 such a benefit, women are
always free to enlist In one of the Women's
Armed Service Corps. It is not really that
simple. The law limits the size of the Wom-
en’s Corps to two percent of their parent
services, and even this level is not being
met; in 1960 women were only about 1% of
the armed forces.

For the above reasons I believe that the
Equal Rights Amendment should be ap-
proved by this Committee and by the Sen-
ate as a whole as an overdue measure to
eliminate discrimination on account of sex.

Mr. COOK. The arguments against the
House-passed resolution are essentially
as follows: First, the constitutional
amendment route is not necessary as the
equal protection clause of the 14th
amendment and title VII of the Civil
Rights Act of 1964 are sufficient to guard
against sex-based discrimination under
the law. Second, if an amendment is
adopted the House-passed resolution is
defective in three areas: First, the words
“and the several States—within their
respective jurisdictions” should be
stricken from section 1 of the amend-
ment; second, a section should be added
providing that the amendment must be
ratified by three-fourths of the State
legislatures within 7 years, and third,
section 3 of the amendment should be
altered so that the effective date of the
amendment after ratification is 2 years
rather than 1. I will rebut these conten-
tions in order.

First. Are the equal protection clauses
of the 14th amendment and title VII of
the Civil Rights Act of 1964 sufficient to
ﬁrﬂ;e down sex discrimination under the

W

Prof. Norman Dorsen of New York
University Law School, a supporter of
House Joint Resolution 264 whose testi-
mony I have inserted, stated the broad
philosophical reason for choosing the
constitutional amendment route rather
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than relying upon existing law when he
said:

The decision to eliminate centuries old
discrimination against women calls for a
constitutional amendment. This is so because
an amendment would best emphasize a na-
tional commitment to the ideal of equality
between the sexes under law, in addition, the
requirement of ratification by three-quarters
of the States Is most appropriate because
many of the areas of discrimination which
the amendment will cure concern State law
and practices.

Professor Emerson, of Yale Law
School, likewise a supporter of the
House-passed resolution, stated in his
testimony which I have also just inserted
in the Recorp, that there are three basic
methods by which discrimination against
women can be eliminated from our legal
system. The first he suggests would be for
the Federal, State, and local legislatures
to repeal or revise their laws and for the
administrative boards, both Federal and
State, to alter their discriminatory reg-
ulations. This, Emerson suggests, would
necessitate an interminable delay.

The second method would be through
court action under the equal protection
clauses of the fifth and 14th amendments.
Although Professor Emerson is confident
that the Supreme Court will, in the long
run, interpret the equal protection
clause to forbid sex-based discrimination
in law, he envisions certain difficulties
with that approach in the absence of the
equal rights amendment. First, he notes
that there are some Supreme Court deci-
sions and lower court cases which move
in the wrong direction. The task of over-
coming or distinguishing these would
be long and arduous. Second, Emerson
raises an extremely valid point in this
regard by pointing out that the Supreme
Court has been subjected to numerous
attacks in recent years for moving too
fast. Therefore, the Court might be re-
luctant to undertake another major
social reform ir. the absence of a clear
mandate to do so. The route of the con-
stitutional amendment, he concludes, is
the most desirable method to ameliorate
this condition and give the courts their
clear mandate.

Prof. Leo EKanowitz, of New Mexico
Law School, an expert in the field of
women and the law, also testified in sup-
port of the House-passed resolution not-
ing that he was a recent convert to the
cause previously having “wavered be-
tween mild opposition and lukewarm
support.” Kanowitz states that while he
believes it is likely that the Supreme
Court will ultimately hold that existing
provisions of our Constitution are suffi-
cient to strike down sex-based discrimi-
nation “there is no guarantee that it will
do so."” He goes on to say that—

Should the next few years bear out my
prediction that the court will soon begin to
interpret existing constitutional provisions
50 as to eliminate irrational sex discrimina-
tion in the law, no harm will have been
achieved by the presence of the equal rights
amendment. Indeed, many emmplas can be
cited in which laws and official practices may

violate more than one constitutional pro-
vision at a time.

Professor Kanowitz, however, does
offer one caveat which should be men-
tioned for the purpose of establishing
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the proper legislative history. He points
out that it should not be the intent of
Congress that the Supreme Court re-
frain from an expansive interpretation
of the equal protection clause in the
area of sex diserimination preferring in-
stead to wait until the adoption of the
equal rights amendment.

In that regard, I would state at this
juncture, that it is the hope of the junior
Senator from Kentucky, one of the prime
sponsors of this amendment, that as
Kanowitz so ably states it:

Forthcoming decisions of the Bupreme
Court will soon transform that amendment
(equal rights) into a constitutional redun-
dancy.

In summary, these experts do not fore-
close the possibility that the Supreme
Court will, in the future, interpret the
equal protection clause as prohibiting
sex-based discrimination in law. How-
ever, it has not yet done so and would be
clearly aided by a constitutional man-
date to that effect.

Second. Should the words “and the
several States * * * within their respec-
tive jurisdictions” be deleted from the
House-passed version?

Prof. Paul Freund, of Harvard Law
School—and I am sorry that the Sen-
ator from Missouri is not here—in testi-
mony before the full Judiciary Commit-
tee, and Dean Louis H. Pollak, of Yale, in
a letter to Senator BircH BayH, both ex-
pressed some concern over the inclusion
of the words “and the several States * * *
within their respective jurisdictions™” in
the House-passed resolution. I ask
unanimous consent that Dean Pollak's
letter be printed in the REecorbp.

There being no objection, the letter
was ordered to be printed in the Recorp,
as follows:

YALE UNIVERSITY LAW ScHOOL,
New Haven, Conn., August 31, 1970.
Hon. BrrcH BayH,
Senate Office Building,
Washington, D.C.

Dear SEnaTOR BavYH: In advance of the
hearings scheduled by the full Senate Ju-
diclary Committee on the proposed Equal
Rights Amendment, I wish to bring to your
attention that, as presently drafted, the
proposed amendment contains what might
turn out to be a very serious loophole.

I have in mind the second sentence of
Section 1 which provides Congress and the
several States shall have power, within their
respective jurisdictions, to enforce this ar-
ticle by appropriate legislation.

If the proposed amendment becomes a
part of the Constitution, it would be the
only amendment which would confer upon
the states any implementing power.

I suppose it is possible that proponents of
the amendment may think that the amend-
ment may be fortified by vesting a power of
implementation in the states as well as in
Congress. But I think this might in fact
turn out to be a dangerous illusion. First
of all, the federal courts might read this pro-
vision as requiring the same degree of judi-
cial deference to state statutes purporting to
implement the amendment as would nor-
mally be given to federal statutes implement-
ing the amendment: this could mean that
the parochial (and, as might often be the
case, mutually inconsistent) statutes of state
legislatures would assume an unprecedented
degree of apparent dignity and consequent
unreviewability merely because they were
denominated implementations of this
amendment, Second of all, the phrase “with=
in their respective jurisdictions” might be
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read by the federal courts as requiring some
other constitutional basis for implementing
legislation (e.g., Congress might be held to
be without power to enforce the amendment
with respect to intrastate commerce, etc.).

These would, of course, be anomalous re-
sults—results which would obstruct, not ad-
vance, the purposes of the amendment. Hap-
pily, however, it is an easy matter to clear
up the wording of the proposed amendment
in such a way that no court could possibly
be led astray, and indeed no semantic basis
would exist for delaying and diversionary
litigation. The remedy is to excise the words
“and the several States . . . within their re-
spective jurisdictions.” The second sentence
of Section 1 would then read: “Congress
shall have power to enforce this article by
appropriate legislation.”

This minor verbal change would, in my
judgment, help to insure that the proposed
Equal Rights Amendment will, if it be-
comes a part of the Constitution, in fact pro-
mote the amendment’s important purposes,

Sincerely yours,
Louis H. POLLAK.

Mr. COOK. Mr. President, this letter
reads in pertinent part:

I suppose it is possible that proponents of
the amendment may think that the amend-
ment may be fortified by vesting a power of
implementation In the states as well as in
Congress. But I think this might in fact turn
out to be a dangerous illusion. First of all,
the Federal courts might read this provision
as requiring the same degree of judicial def-
erence to state statutes purporting to im-
plement the amendment as would normally
be given to Federal statutes implementing
the amendment: This could mean that the
parochial (and, as might often be the case,
mutually inconsistent) statutes of state leg-
islatures would assume an unprecedented
degree of apparent dignity and consequent
unreviewability merely because they were de-
nominated implementations of this amend-
ment. Second of all, the phrase, “within their
respective jurisdictions” might be read by
the Federal courts as requiring some other
constitutional basis for implementing legis-
lation (e.g. Congress might be held to be
without power to enforce the amendment
with respect to intrastate commerce, etec.)

Based upon these concerns, Dean Pol-
lak recommends that the words in ques-
tion be deleted, making the second sen-
tence of section 1 read:

Congress shall have power to enforce this
article by appropriate legislation.

Since this time, Dean Pollak has writ-
ten to me indicating his belief that this
matter might be cleared up by proper leg-
islative history. I ask unanimous consenft
that Dean Pollak's letter to me of Sep-
tember 28 be printed in the REecorbp,

There being no objection, the letter
was ordered to be printed in the Recorp,
as follows:

YaLe UNIVERSITY,
Law ScHooL,

New Haven, Conn., September 28, 1970.
Hon. MarrLow W. Coox,

Old Senate Office Building,
Washington, D.C.

DeAr SEnaTorR Coox: This letter Is written
in response to a request from your assistant,
Mitch McConnell, Esq., for my views on a
letter which my colleague, Professor Thomas
I. Emerson, wrote to you on September 24
with respect to the language In the second
sentence of Section 1 of the proposed Equal
Rights Amendment which would give im-
plementing authority to “Congress and the
several States .. . within their respective
jurisdietions . . . Inasmuch as Professor
Emerson's letter was in part directed at con-
cerns I ralsed in a letter to Senator Bayh
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dated August 31, I appreciate this opportu-
nity to comment on Professor Emerson's
letter.

In my letter of August 31, I ralsed ques-
tions about vesting implementing authority
in state legislatures as well as In Congress.
It seemed to me that, on the one hand, this
delegation of authority to state legislatures
might concelvably mislead the courts into
being over-lenient in testing state laws
aZainst the new federal constitutional stand-
ards merely because the state laws were de-
nominated Implementations of the new
amendment., And it seemed to me, on the
other hand, that the phrase "within their
respective jurisdictions” might conceivably
mislead the courts into reading federal im-
plementing legislation by too harsh a stand-
ard—i.e., a standard invalidating such legis-
lation unless Congress had power to act le-
rived from some grant of legislative author-
ity other than the new amendment, I say
“mislead’ because it was apparent to me that
either of these suggested judicial construc-
tions would be inconsistent with the gen-
erous constitutional intent of the amend-
ment's proponents and thus “would obstruct,
not advance, the purposes of the amend-
ment.” It was in this spirit that I suggested,
in my letter of August 31, a minor verbal
change designed to foreclose any judicial
misconstruction and thereby insure that the
amendment “will, if it becomes a part of the
Constitution, in fact promote the amend-
ment's important purposes.”

Professor Emerson, in his letter of Sep-
tember 24, argues that my concerns are
unfounded: agreeing with my view of the
generous constitutional intent animating
you and other proponents of the amendment,
Professor Emerson says flatly that “any in-
terpretation of the Equal Rights Amendment
that lessens rather than strengthens Federal
and State powers of enforcement is incon-
sistent with the intention of the Resolution
now under consideration in 1870.” He then
goes on to say that, “If there be any lingering
doubt about this it can be readily made
clear, and the necessary legislative history
established, by statements of the chief sup-
porters of the measure when it reaches the
Senate floor.” Since the issues involved all
go to the Congressional intent underlying
the proposed constitutional language, I would
of course agree that establishing the neces-
sary legislative history during floor debate
in the Senate would make it unnecessary to
alter the wording of the proposed amend-
ment.

Specifically, I would urge that Senate floor
discussion establish these points: (1) Con-
gressional power to enforce the new amend-
ment 1s to be the same as that Congress
possesses to enforce the Fourteenth Amend-
ment. (2) State legislative power to enforce
the new amendment is to be subordinate to
federal legislative and judicial authority to
enforce this amendment and other provi-
sions of the Constitution. (3) In judging
the compatibility of federal and state laws
with the new amendment, the courts will
exercise the same paramount authority to
interpret and enforce constitutional limita-
tions which has been the central feature of
the power of judicial review ever since that
power was declared and given concrete ap-
plication by Chief Justice Marshall in Mar-
bury v. Madison and Fletcher v. Peck.

Sincerely,
Lovuis H. POLLAK.

Mr. COOK. Mr. President, his last
paragraph states quite well the judicial
interpretation which we expect to be
given by the courts to the words in ques-
tion. Let me read it to my colleagues,

Reading now the last paragraph:

Specifically, I would urge that Senate floor
discussion establish these points: (1) Con-
gressional power to enforce the new amend-
ment is to be the same as that Congress pos-
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s2sses to enforce the fourteenth amend-
ment, (2) State legislative power to enforce
the new amendment is to be subordinate to
Federal legislative and judicial authority to
enforce this amendment and other provi-
sions of the Constitution, (3) in judging the
compatibility of Federal and State laws with
the new amendment, the courts will exercise
the same paramount authority to interpret
and enforce constitutional limitations which
has been the central feature of the power of
Jjudicial review ever since that power was
declared and given concrete application by
Chief Justice Marshall in Marbury v. Madi-
son end Fletcher v. Peck.

In the further effort to create the
proper legislative history I have received
letters dealing with Dean Pollak’s con-
cern. Professors Emerson, Dorsen, and
Kanowitz have each addressed them-
selves to the fears expressed by Pollak
and have, I believe, resolved any doubts
which he expressed. I ask unanimous
consent that the letters of Professors
Emerson and Kanowitz of September
24, 1970, and the letter of Prof. Norman
Dorsen to me of September 29, 1970, be
printed in the REcorb.

There being no objection, the letters
were ordered to be prinfed in the REc-
ORD, as follows:

YaLE LAw ScHoOOL,

New Haven, Conn., September 24, 1570.
Senator Marrow W. CooE,

Old Senate Office Building,
Washington, D.C.

Dear SENATOR Coor: When I testified be-
fore the Senate Judiciary Committee on the
Equal Rights Amendment on September
15th you raised a question about the inter-
pretation of the second sentence of the
proposed Amendment which reads as fol-
lows:

“Congress and the several States shall
have power, within their respective juris-
dictions, to enforce this article by appro-
priate legislation.”

I would like to d briefly upon the
statement I made at that time In answer to
your inquiry.

The provision gquoted serves two impor-
tant functions. In the first place it gives
power to both Congress and the State legis-
latures to pass affirmative legislation imple-
menting the substantive provisions of the
Equal Rights Amendment. Provisions of this
nature, such as those embodied in the Thir-
teenth, Fourteenth and Fifteenth Amend-
ments, have come to be important in legisla-
tive efforts to enforce the rights guaranteed.
The Federal and State governments must, of
course, exercise the powers conferred “with-
in their respective jurisdictions.”

In the second place the provision is de-
signed to avold the possibility that the con-
ferring of power upon the Federal legislature
will exclude the exercise of State power to
implement the Amendment. As you know,
the Supreme Court has sometimes held that
the existence of Federal power in a certain
area precludes the States from legislating
in that area, even though the Federal power
has not actually been exercised. In the case
of the Equal Rights Amendment it is clear
that many of the problems in assuring equal
rights for women will arise in areas where
the States have primary jurlsdietion, such
as marriage and divorce, property, welfare
and the like. It is important therefore, that,
although Congress should be given full
power to enforce the Amendment, the grant
of such power to the Federal Government
be not construed to pre-empt the States
from legislating.

It will be noted that, In the only other
recent Amendment which posed a similar
question of assuring the continuance of
State power—namely the Eighteenth Amend-
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ment enacting prohibition—a similar provi-
sion was included.

Of course, if there is a conflict between
legislation passed by Congress and legislation
passed by a State, the Federal law takes prec-
edence under the Supremacy Clause. In the
absence of such a conflict, however, the
Equal Rights Amendment establishes that
the States and the Federal Government have
concurrent jurisdiction.

In a letter to Senator Bayh on August 31,
1970, which you introduced into the record
at the hearing on September 15, Dean Louis
H. Pollak suggested that the provision quoted
above might be subject to two Interpreta-
tions which *would obstruct, not advance,
the purposes of the amendment”. In my
judgment Dean Pollak’s fears are unfounded.

Dean Pollak's first concern is that ‘The
Federal courts might read this provision as
requiring the same degree of judicial defer-
ence to state statutes purporting to imple-
ment the amendment as would normally be
given to federal statutes implementing the
amendment;” and “this could mean that the
parochial (and, as might often be the case,
mutually inconsistent) statutes of state leg-
islatures would assume an unprecedented de-
gree of apparent dignity and consequent un-
reviewability merely because they were de-
nominated implementations of this amend-
ment.”

I do not follow Dean Pollak's reasoning on
this. There is no constitutional doctrine that
the Supreme Court gives less deference to
action of State legislatures than it does to
action of the Federal legislature. To the ex-
tent that any such result obtains in prac-
tice, it is due to baslc factors inherent in the
nature of the federal system and the func-
tion of the Supreme Court. I cannot believe
that the Supreme Court would alter its atti-
tude or position on these matters because of
a faint, hidden implication in the concur-
rent jurisdiction clause of the Equal Rights
Amendment. Only an explicit command could
effectuate such a basic alteration of consti-
tutional law and practice.

Dean Pollak's second fear is that the
phrase “within their respective jurisdic-
tions” might be read by the Federal couris
*as requiring some other constitutional basis
for implementing legislation (e.g., Congress
might be held to be without power to enforce
the amendment with respect to intrastate
commerce, etc.).” There is language in a
report of the Senate Judiclary Committee in
1943 which supports such an interpretation.
The crucial issue, however, is not what
draftsmen of language may have meant 27
years ago but what Congress now intends in
adopting the language in question. As to this
there can scarcely be doubt. The proponents
of the Equal Rights Amendment in its cur-
rent manifestation surely do not intend to
limit the power of Congress to enforce the
guarantees of the Amendment by appropriate
legislation. On the contrary those who have
introduced and supported the pending Res-
olution have made it entirely clear that the
purpose of the provision is to give Congress
the same power to enforce the Amendment
that it has under the Thirteenth, Fourteenth,
and Fifteenth Amendments. Had the propo-
nents sought to limit the powers of Congress
to those it already possesses under existing
provisions of the Constitution, they could
simply have eliminated any reference to addi-
tional enforcement power in Congress.

In short any interpretation of the Equal
Rights Amendment that lessens rather than
strengthens Federal and State powers of en-
forcement is plainly inconsistent with the
intention of the Resolution now under con-
sideration in 1870. If there be any lingering
doubt about this it can be readily made clear,
and the necessary legislative history estab-
lished, by statements of the chief supporters
of the measure when it reaches the Senate
floor.

I would like also to comment on two other
matters not covered in my original testi-
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mony. Objection has been made that the
resolution fails to include a provision that
the Amendment becomes inoperative unless
ratified by the States within seven years.
There is in my judgment no need for such
a provision. A limitation of this sort has been
included in only four of the twenty-five
amendments thus far adopted. These are the
Eighteenth, Twentieth, Twenty-first and
Twenty-second. No such provision appears
in the Nineteenth Amendment, establishing
women's suffrage, the one most comparable
to the Amendment now before the Senate.
Nor does any such provision appear in the
last three amendments adopted—the
Twenty-third, Twenty-fourth and Twenty-
fifth. It seems clear, therefore, that the seven
year limitation has not been considered nec-
essary in the past.

Secondly, it has been suggested that the
effective date of the Equal Rights Amend-
ment should be two years from the date of
ratification rather than one year. The only
prior amendment that has had a limitation
on its eflective date is the Eighteenth
Amendment, and that was one year. There
is no reason why the one year should not
suffice in the case of the Equal Rights
Amendment. Many State leglslatures now
hold annual sessions and those who do not
can easily call a speclal session, Many States
will want to take a new look at their legis-
lation which now discriminates against
women. They will have ample opportunity to
do this in the period required for ratifica=
tion and in the one additional year now
provided in the Resolution.

For these reasons it seems to me that the
invocation of either of these arguments, as
a ground for not adopting or for delaying
the Equal Rights Amendment, would be sheer
subterfuge.

Sincerely,
THoMAS I. EMERSON.

UNIVERSITY OF NEW MEXICO,
ScHooL oF Law,
Albuquerque, N. Mezx., September 24, 1970,
Senator MarLow W. Coox,
Senate Office Building,
Washington, D.C.

Dzar SenaTorR Coox: I understand that
questions have arisen about the potential
effects of the language in S.J. Res. 61 which
provides that the power of Congress and the
States to enforce the article by appropriate
legislation shall be exercised “within their
respective jurisdictions.”

As you know, Congress, in its recent enact-
ment of the Voting Rights Act of 1970, con-
ferred the right to vote upon 18-year-olds
within the states. Congress did this on the
assumption that it could, by appropriate
legislation, implement the equal protection
guarantee of the Fourteenth Amendment.
Though the matter must still be decided by
the United States Supreme Court, it is clear
that, if Congress’' power to do this is upheld,
it will comstitute an extremely important
source of authority to legislate in areas that
have traditionally been regarded as primari-
1y of state concern.

It is agalnst this background that ques-
tions have arisen about the purpose and in-
tent of the language in the proposed Equal
Rights Amendment specifying that the legis-
lative enforcement of the proposed new arti-
cle shall be carried out by Congress and the
States “within their respective jurisdictions.”

Were this language to be interpreted as
restricting Congress’ potential legislative
authority to a smaller area than it belleved
it enjoyed under the equal protection clause
in providing for the 18-year-old vote, it wounld
be most unfortunate. For though the Equal
Rights Amendment, when ratified, will like-
1y be implemented at all levels by voluntary
compliance, Congress should still reserve the
authority to legislate needed reform in this
field if state action Is not as complete or as
rapid as circumstances require.

To avold that kind of interpretation, there-
fore, the legislative history of the Equal
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Rights Amendment should show that the
phrase “within their respective jurisdictions”
embraces, insofar as federal authority is
concerned, the continuing power to imple-
ment the Fourteenth Amendment's equal
protection guarantee by appropriate legis-
lation in areas that are closely connected to
state concerns, and that a similar power is
intended with respect to the sex-based
equality principle expressed in the Egual
Rights Amendment itself. By contrast, the
phrase “within their respective jurisdic-
tions,” as applied to the States, would be
understood as referring to the territorially
limited scope of state legislative power that
has been defined by numerous Supreme
Court decisions in this area. (See, e.g., Ed~
wards v. California, 314 U.S. 160 (1941);
Toomer v. Witsell, 334 U.S. 385 (1948); Gib-
bons v. Ogden, 9 Wheat 1, 6 L.Ed. 23 (1824)).

I would also re-emphasize the point I made
in my testimony before the Senate Judiciary
Committee on September 11, 1870 (Congres-
sional Record, September 14, 1970, p. 31533)
that the proposed Equal Rights Amendment
would merely complement or supplement the
present guarantees unreasonable sex
discrimination that inhere in the Fourteenth
Amendment’'s equal protection clause, the
Fifth Amendment’s due process clause, and
the Privileges and Immunities clause of the
United States Constitution. It seems clear
to me that present Congressional legislative
authority flowing from these and other con-
stitutional provisions would not be inter-
fered with, in the sex discrimination field,
or in any other for that matter, by any lan-
guage in Sen. J. Res. 61, including its phrase
“within their respective jurisdictions.”

Finally, I should point out that recent
United States Supreme Court decisions, in-
terpreting the scope of federal legislative au-
thority under the commerce clause of the
federal constitution, suggest that the phrase
“within their respective jurisdictions,” as
applied to Congress s almost of unlimited

. (See, e.g., Katzenbach v. McClung, 379
U.S. 204 (1964); Heart of Atlanta Motel, Inc.
v. United States, 379 U.S. 241 (1964)).

In sum, I would suggest that there is no
foundation to the expressed fears that the
phrase “within their respective jurisdictions™
in S.J. Res. 61 would detract from present
Congressional legislative authority in the sex-
discrimination field. The fact is that, as a
result of a long history of constitutional
litigation, the “respective” legislation jurls-
diction of Congress permits it to enact laws
that, at one time, may have been regarded
as of primary or exclusive state concern, while
the “respective’ legislative jurisdiction of
the States 1s much more circumscribed.

Sincerely,
LEo KANOWITEZ,
Professor of Law.
New York UNIVERSITY,
ScHoOL oF LAW,
New York, N.Y., September 29, 1970.
Senator MARLOWE COOK,
Old Senate Office Building,
Washington, D.C.

DEeAR SEnATOR Coox: I am writing to sup-
plement my testimony before the Senate Ju-
diciary Committee on September 15th on
three points that have been raised in connec-
tion with the proposed Equal Rights Amend-
ment.

1. It has apparently been objected that
the resolution embodying the Amendment
falls to include a provision llmiting the pe-
riod of ratification to seven years. In my
view there is simply no need for such a pro-
vision, and it is inconceivable that its ab-
sence would impair the effectiveness of the
Amendment if it is adopted by three-fourths
of the States. No such provision is found in
most of our constitutional amendments, in-
cluding the Women's Suffrage Amendment,
nor is there any basis for regarding it as
mandatory.

2. It has been suggested that the effective
date of the Equal Rights Amendment should

U.S. Senate,
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be two years from date of ratification rather
than the one year that is provided. It is diffi-
cult to see why a one year rather than a two
year period could make any difference to
the legal effectiveness of the Amendment or
its practical impact. That any postponement
perlod exists is itself a departure from the
usual practice of immediate implementation.
State legislatures will have ample time to
review their laws Iin one year, and to take
what action is necessary either in a regular

or special session.
s.pThe proposed Amendment contains the

following sentence:
“Conggess and the several States shall have
ower, within their respective jurisdictions,

3 this article by appropriate legis-

to enforce
lation.”

A question has been raised, most notably

Dean Louis Pollak of the Yale Law School
:}xf & letter to Senatcr Bayh dated August
31, 1970, as to whether the above provision
might be interpreted to obstruct the pur-
poses of the Amendment. In my view there
need be no concern about this matter.

The principal issue raised by Dean Pollak
relates to the possibility that the"phrase
wwithin their respective jurisdictions” might
be read by the federal courts “as requiring
some other constitutional basis Ior_imple-
menting legislation (e.g. Congress might be
held to be without power 1o enforce the
Amendment with respect to intrastate com-

, ete.).”
m;rcgo no% believe that the Amendment
would be so interpreted. The key question ls
the intent of the Congress that proposes
the Amendment. Here there seems little room
for dispute. Surely the proponents in the
House and Senate do not intend to Hmit
the power of Congress t0 enforce its guaran-
tees; if they had they could easily have omit-
ted from the Amendment any reference to
additional enforcement power in Congress.
Indeed, the sponsors of the Amendment have

frequently indicated that they wish Con-

gress to act boldly to eliminate discrimina-

tion on account of sex. Accordingly, in my

it is highly unlikely that the courts
! iy 5 language quoted above to
wer of the Con-

op.
will interpret the
lessen the enforcement po
gress.
Sincerely,
NormMAN DORSEN,
Professor of Law.

Mr. COOK. Mr. President, the crux of
their rebuttal, of Dean Pollak’s concern
over the clause granting concurrent ju-
risdiction to the Congress and the States
«within their respective jurisdictions” is
pest summed up by one paragraph in
Professor Emerson’s letter.

Of course, if there is a conflict between
legislation passed by Congress and legisla-
tion passed by a State, the Federal law takes
precedence under the supremacy clause, in
the absence of such a conflict, however, the
equal rights amendment establishes that
the States and the Federal Government have
concurrent jurisdiction.

In addition, Dr. Pauli Murray, of
Brandeis, specifically rebutted Professor
Freund’s similar concerns about the lan-
guage discussed in Dean Pollak’s letter.
Dr. Murray stated in her testimony be-
fore the Judiciary Committee:

Professor Freund also expressed concern
that the enforcement clause which gives leg-
islative authority to Congress and the States
“within their respective jurisdictions” to im-
plement the equal rights amendment is a
restriction upon congressional power. I re-
spectfully submit that this view is a narrow
and static Interpretation of constitutional
theory. Judiecial opinions abound with the
principle that the Constitution is inter-
preted as a whole and the legislative history
of the equal rights amendment can make it
clear that it reinforces other amendments to
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the Federal Constitution dealing with in-
dividual rights. I further submit that the
plain intent of the qual rights amendment
is to overrule the judicial precedent that sex
is a valid basis for legislative or judicial dis-
tinctions under the fourteenth amendment.

The Supreme Court has already overruled
all precedents which support racial distine-
tlons in the law. Since legal distinctions
based upon race and upon sex have many
common origins and parallel developments
and have been the focal points of comparable
social conflict, both should he buried in the
debris of past historical errors.

Furthermore, the plain language of the
amendment “within their respective juris-
dictions” appears to mean no more than it
says: That States are not foreclosed from
passing anti-discrimination measures in-
tended to eliminate sex-based discrimination
just as now they are not foreclosed from
enacting civil rights legislation even though
parallel legislation by Congress may exist.
There is abundant experience in our history
of Federal and State legislation directed to-
ward a common purpose: The Federal Egqual
Pay Act existing along side of numerous
State equal pay acts; title II of the same act
operating along with the public accommoda-
tions sections of numerous State civil rights
acts. The language under discussion merely
makes clear that the several States will have
both the power and the obligation to act
simultaneously within their respective juris-
dictions. In the case of an irreconcilable con-
flict between State and Federal legislation on
the same subject-matter, however, the su-
premacy clause of the Federal Constitution
requires that the Federal legislation shall
take precedence over the State law. In view
of these well-established constitutional prin-
ciples, Professor Freund’s apprehensions
seem to be {ll-founded.

2(b). Should a T-year ratification
clause be inserted?

Maguerite Rawalt, an attorney and
former Chairman of the Presidential
Task Force on Civil and Political Rights
of Women—1963—pointed out before the
committee that Coleman v. Miller 307
U.S. 433 (1939) stands for the proposition
that a 7-year time limit would not vitiate
a constitutional amendment. Congress it-
self has the final determination whether
by lapse of time its proposal to amend
the Constitution has lost its vitality.

Professor Emerson, in his September 24
letter to me, said of any attempt to insert
a T-year ratification limit into the
amendment—

There is in my judgment no need for such
a provision. A limitation of this sort has
been included in only four of the twenty-five
amendments thus far adopted. These are the
eighteenth, twentieth, twenty-first and
twenty-second. No such provision appears
in the nineteenth amendment, establishing
women's suffrage, the one most comparable
to the amendment now before the Senate.
Nor does any such provision appear in the
last three amendments adopted,—the twenty-
third, twenty-fourth and twenty-fifth. It
seems clear, therefore, that the seven year
limitation has not been considered neces-
sary in the past.

Clearly a T-year limit on ratification
need not be added as it has been only in-
frequently used in the past and would
merely force the equal rights amend-
ment to a conference with the House
where its fate would be uncertain for
this Congress.

2(c). Should the 1-year effective date
after ratification be changed to allow two
years for compliance?
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Professor Emerson in his letter to me
of September 24 also discussed the one
yvear effective date issue. He noted that—

The only prior amendment that has had
a limitation on 1iis effective date is the
eighteenth amendment, and that was one
year. There is no reason why the one year
should not suffice in the case of the equal
rights amendment. Many state legislatures
now hold annual sessions and those who do
not can easily call a special session. Many
states will want to take a new look at their
legislation which now discriminates against
women. They will have ample opportunity
to do this in the period required for ratifi-
cation and in the one additional year now
provided In the resolution.

Marguerite Rawalt concluded of the
proposed change to a 2-year effective
date—

The provision that the amendment should
not take effect until two years after ratifica-
tion has been misconstrued before this com-
mittee. The states would not be limited to
two years in which to change their discrimi-
natory laws. The testimony of Professor
Freund states: “can it be expected that all
the states will make an about-face on the
law of support within a year of adoption of
the amendment?” and “suppose, however,
that within the one year period . .. a legis-
lature does not act to equalize certain dif-
ferentials based on sex, or acts in a way
thought to be still incompatible with the
amendment.” Examples by the hundreds an-
swer this conjured horrific result.

One definitive pronouncement, by the one
Supreme Court, in one case involving one
statute, of one state, would render inopera-
tive the similar laws of other states, and
states’ attorneys general would, as they have
done during the past two years as to labor
standards laws outlawed by title VII of the
Civil Rights Act of 1964, rule that such laws
were rendered inoperative and would no
longer be enforced. It might even take some
years to eradicate statutes from the statute
books, just as we find today ridiculous laws
of past ages still on the books, which have
lain dormant and unenforced. As one exam-
ple, I could cite the bill before this 91st
Congress in this year 1970 rescinding the
19th century law prohibiting the flying of
a kite on the parkland between the Capitol
and the river.

In conclusion, of the proposed time
limitation changes, neither is necessary
and would serve only to bring about a
conference with the House which would
be tantamount to no equal rights amend-
ment in the 91st Congress.

I have concluded, as has Professor
Emerson, that adoption of either change
in the time whether 7-year ratification
limit or 2-year effective date “would be
sheer subterfuge.”

Mr., President, I have a statement,
under date of July 1968 entitled, “State-
ment by former Vice President Richard
M. Nixon on the Equal Rights for Women
Amendment.”

It reads:

Forty-eight years ago, American women
were given the Constitutional right to vote.
Today it is accepted as a matter of course
that men and women have an egqual electoral
franchise In this country and that Ameri-
can men and women will have an equal voice
in choosing a new President, a Congress and
state and local governing officials and bodies.

But the task of achleving Constitutional
equality between the sexes still is not com-
pleted. All Republican Natlonal Conventions
since 1940 have supported the long-time
movement for such equality.

It s my hope that there will be widespread
support for the Equal Rights for Women
Amendment to our Constitution, which
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would add equality between the sexes to the
freedoms and liberties guaranteed to all
Americans.

Mr. President, I have a telegram dated
October 24, 1968.

It reads:

The Equal Rights for Women Amendment
reflects the view that I have consistently
taken on this vital issue and it deserves
wholehearted support of all Americans. In re-
cent years we have made a great deal of prog-
ress toward the goal of equality between the
sexes but we need a continuing concerted
effort to maxke this principle a reality ...
to this end I pledge my support.

That telegram is signed by Spiro T.
AGNEW.

Mr. President, I have another letter
under date of September 2, 1960. The
heading is, “Statement by the Vice Pres-
ident on the Equal Rights Amendment."”
The last paragraph reads:

It is my hope that there will be wide-
spread support for our platform declaration
in behalf of an equal rights amendment to
our Constitution which would add equality
between the sexes to the freedoms and liber-
ties guaranteed to all Americans,

That letter is signed by Richard Nixon.

Mr, President, I have a telegram dated
July 20, 1968, that I would like to read.
I am sorry that the senior Senator from
North Carolina is not present.

The telegram reads:

I want you to know that I favor your equal
rights for women amendment. If I am elected
President of the United States I will do all
in my power to bring about the early pas-
sage of the appropriate resolution. I feel a
special kinship with your organization be-
cause a native Alabamian, Mrs, Alva E. Bel-
mont, was your first president and also be-
cause I feel that my wife Lurleen through
her service contributed to the status of wom-
en in our Nation.

That telegram is signed, ‘‘Sincerely,
George C. Wallace.”

Mr. President, I have a letter dated
October 26, 1967, which reads:

Thank you for letting us know about your
current efforts in behalf of the Equal Rights
for Women amendment.

As you know, I consistently supported your
efforts in this connection while in the Sen-
ate. You may be assured that my position is
unchanged.

That letter is signed, “Sincerely, Lyn-
don B. Johnson.”

Mr. President, I have a letter dated
October T, 1960. The letter reads:

Thank you for providing me with an op-
portunity to make a statement regarding the
equal rights amendment.

As you know, I have long been convinced
that diserimination in any form is contrary
to the American philosophy of government.
It is a basic tenet of democracy to grant
equal rights to all, regardless of race, creed,
color, or sex. This should be true even if
there were no Constitutional amendment
dealing with the subject.

Forty years ago women received the right
to vote, It is long past the time when similar
equal rights should be granted in other
fields. As the Democratic platform so well
phrased our objective: “We support legisla-
tion which will guarantee to women equal-
ity of rights under the law, including equal
pay for equal work.”

There should be no “artificial and arbi-
trary barriers to employment based on age,
race, sex, religion, or national origin.” The
platform has my full support.

You have my assurances that I will in-
terpret the Democratic platform, as I know
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it is intended, to bring about, through con-
crete actions including the adoption of the
Equal Rights for Women Amendment, the
full equality for women which advocates of
the equal rights amendment have always
sought.

That letter is signed, “Sincerely, John
F. Kennedy.”

Mr. President, I ask unanimous con-
sent to have printed at this point in the
Recorp a Presidential proclamation un-
der date of August 26, 1970.

There being no objection, the procla-
mation was ordered to be printed in the
RECORD, as follows:

FIFTIETH ANNIVERSARY OF WOMAN SUFFRAGE
PROCLAMATION 3998, AucusT 26, 1970
By the President of the United States of
America a Proclamation

Fifty years ago today, Bainbridge Colby,
Secretary of State of the United States, cer-
tified that the 19th Amendment had be-
come valid as a part of the Constitution.

It is hard for any of us living in 1970 to
imagine a time when women did not vote.
Yet for more than seventy-five years, Ameri-
can women faced adversity, ridicule and de-
rision on every level of our soclety as they
sought this precious right. Brave and coura-
geous women, knowing their cause was just,
drawing strength and inspiration from one
another through generations, fought long
and hard for Woman Suffrage. Their victory
was a victory for civil rights in America
and it marked the beginning of a proud, new
chapter in our nation’s history.

Now, therefore, I, Richard Nixon, Presi-
dent of the United States of America do
hereby call upon all Americans to recognize
the great debt we owe to those who dedl-
cated their life’s work to the cause of
Woman Suffrage.

While we herald their great accomplish-
ment, let us also recognize that women
surely have a still wider role to play in the
political, economic and social 1life of our
country. And, in respect for American
women, let all of us work to bring this
about.

In witness whereof, I have hereunto set my
hand this 26th day of August, in the year of
our Lord nineteen hundred seventy, and of
the Independence of the United States of
America the one hundred ninety-fifth.

RicHARD NIXON.

Filed with the Office of the Federal Regis-
ter, 4:09 p.m., August 28, 1870,

Nore.—Proclamation 3998 was released at
San Clemente, Calif.

Mr. HATFIELD. Mr. President, on the
floor of the Senate frequently when a
Senator has made a presentation, it has
been somewhat traditional for his col-
leagues to rise and make comment or is-
sue compliments. I wish to break that
tradition as purely a tradition because
what I have to say is not in any sense a
statement that follows procedural tradi-
tion. Rather, I want to say as a non-
lawyer and as one who is deeply involved
and concerned about this issue and trou-
bled with some of the guestions sincerely
raised, and eloquently stated and de-
bated, that I find the presentation made
by my distinguished colleague and very
good friend, the Senator from Kentucky
(Mr., Coox), the most clearly stated and
most eloquently stated position I have
yet heard. I say that because he has
used the English language in simple
terms and yet he has spoken to pro-
found questions. He has utilized the
training of his profession to produce the
evidence and rebut the presentation of
other authorities in his profession. He
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has done this with great skill this morn-
ing and he has provided us much mate-
rial and a good, sound argument to con-
sider this amendment.

I would further say that it appears to
me when we become involved with quo-
tations from some authorities, it is obvi-
ous one can get an authority on any side
of an issue, This does not demean the au-
thorities or the use of quotations from
authorities. But I think when the Sen-
ator this morning, in addition to citing
authorities and rebutting other au-
thorities, has given us the benefit of his
own judgments, he has given us an added
dimension of understanding and knowl-
edge that is very helpful for those of us
who are not skilled and trained in the
law, and who must consider these prob-
lems that do involve legal technicalities.

I am grateful for the Senator’'s pres-
entation. I am always interested in not
only the substance of the Senator’s pres-
entations but in his manner of delivery.
It is not necessary to comment on that
but I want to say not only on the sub-
stance but in presentation and style you
are great.

Mr. COOK. I thank the distinguished
Senator from Oregon very much.

Mr, President, I wish to say one other
thing to the Senator from Alabama, if I
have a few minutes left.

There were many people throughout
the country who were very disturbed
when the New York Times a few weeks
ago came out with an editorial in opposi-
tion to this amendment. They said, “How
are you going to rebut the article?” I
said, “Do not worry about it. The New
York Times has not changed much.”

Mr. President, I wish to read from an
editorial published in the New York
Times on February 7, 1915, entitled “The
Woman Suffrage Crisis”:

The Leglslature of New York State has
seen fit to place the question of woman suf-
frage squarely before the present electorate.
Every man of votlng age must meet the issue
courageously, intelligently, and with clear
vision. The answer of New York State to
this long pending query should be forcible
and definite. The p amendment to
the State Constitution should be voted down
b}"' such a majority of the voters as to de-
prive the advocates of an objectionable and
unreasonable derangement of the political
and social structure of any further hope
of success In this State.

The editorial goes on to state:

For the intelligent use of the ballot men
in thelr dally callings undergo a ceaseless
training. The hand of the law has within its
reach every man and every woman, but in
their business affairs men are in such im-
mediate touch with controlling authority
that they find themselves all the time forced
to take thought about the laws that help
or hinder them, whether they be good or bad.
and in what way they may be bettered.

Then, the editorial states:

Either women must work as men work, or
they will never be qualified to vote as men
vote.

Mr. BAYH. Mr. President, will the
Senator yield?

Mr. COOK. 1yield.

Mr. BAYH. As chairman of the Sub-
committee on Constitutional Amend-
ments, I would like to say that I think
the Senate is indebted to the Senator
from Kentucky for the diligence he has
exhibited in the study of this particular
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problem. I know I am indebted to him.
The committee records will show and I
want the Senate record to show that no
Member has been more diligent and no
one has been more attentive to the hear-
ings both in the subcommittee and the
full committee.

I think the Senator from Kentucky has
expressed an eloquent and persuasive
argument in support of the amendment.
I want the record to show that his posi-
tion and the statements he made have
been arrived at only after long and
thorough study.

I thank the Senator for the contribu-
tion he has made to our study in com-
mittee and the contribution he has
made here today in the further discus-
sion of this important amendment.

Mr. COOK. I thank the Senator from
Indiana. I want the Senator to know I
appreciate his remarks very much.

Mr. President, I would like to read
from ancther New York Times editorial
which was published January 13, 1915:

Congress has more work that it can hope to
do well before the end of the short session.
In the circumstances to devote a whole day
to solemn haranguing over a subject which
is of no national importance at all, as such
an amendment to the Constitution, 1f ever
submitted, would be voted down even In
woman suffrage States, was worse than folly.

Mr. President, I have a number of edi-
torials from the New York Times that I
ask unanimous consent to have printed
in the Recorp at this time.

There being no objection, the editorials
were ordered to be printed in the REcorp,
as follows:

[From the New York Times, Aug. 12, 1970]

THE HENPECKED HOUSE

Equal rights for women is a proposition so
unarguable in principle and so long overdue
in practice that it is a pity to have it ap-
proached by the House of Representatives as
an exercise in political opportunism. For 47
years that body regularly rejected out of
hand all proposals for a women's rights
amendment to the Constitution. Now, it ap-
proves, without committee hearings and after
only an hour's debate, a constitutional
change of almost mischievous ambiguity.

The proposed amendment declares:
“Equality of rights under the law shall not
be denled or abridged by the United States
or by any state on account of sex.” The Im-
plications and consequences of such language
are obscure. There are many laws specifically
protecting working women; they cover such
subjects as night work, dangerous and heavy
work, maximum hours and maternity leave.
These laws would be thrown into confusion.
So would a great body of law governing
divorce, child support, custody, alimony, the
age at which a woman reaches her majority,
and a widow’s rights in her husband’s estate.

Prof. Paul Freund of the Harvard Law
School has warned: "“If anything about this
proposed amendment is clear, it is that it
would transform every provision of law con-
cerning women into a constitutional issue to
be ultimately resolved by the Supreme Court.
Every statutory and common law provision
dealing with the manifold relations of women
in society would be forced to run the gaunt-
let of attack on constitutional grounds, The
range of such potential litigation is too great
to be readily foreseen.”

The prospect of a prolonged and confusing
litigation is not necessarily a conclusive ar-
gument against the amendment, but it is a
powerful argument in favor of holding ex-
haustive hearings so that an amendment,
if one is found necessary, will be carefully
drafted and its consequences fully under-
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stood by Congress and the states before they
act.

It may be perfectly fair to charge that
male chauvinism was the only factor that
kept the amendment from getting such an
assessment through a half-century of total
neglect, but that does not wipe out the need
for a real evaluation now, no matter how
flerce the pressure from the embattled
women’s lobby.

The clear responsibility of the SBenate is to
glve the amendment the thorough analysls
it never got in the House. The Constitution
and the rights of women are both too im-
portant for any further playing to the ladles’
gallery.

[From the New York Times, Feb. 7, 1915]
THE WOMAN SUFFRAGE CRISIS

The Legislature of New York State has
seen fit to place the question of woman suf-
frage squarely before the present electorate.
Every man of voting age must meet the issue
courageously, intelligently, and with clear
vision. The answer of New York State to this
long pending query should be foreible and
definite. The proposed amendment to the
State Constitution should be voted down by
such a majority of the voters as to deprive the
advocates of an objectionable and unreason-
able derangement of the political and social
structure of any further hope of success in
this State. The question involved is not
new, all the arguments of the suffragists are
old and were long ago refuted and sent to
limbo. Their ceaseless and noisy agitation
has not developed a single new idea. Woman
suffrage would result either in a needless po-
litical muddle or in a social and political
turmoil which woud tend to weaken the
State, to stir up discord in the home and
soclety, and would put obstacles in the way
of progress which the wisest statesmanship
might fail to overcome.

The grant of suffrage to women is repug-
nant to instincts that strike their roots
deep in the order of nature. It runs counter
to human reason, it flouts the teaching of
experience and the admonitions of common
sense. Although women have other capacities
without number, held in equal distinction
and some in higher honor, they have never
possessed or developed the political faculty.
Without the counsel and guidance of men
no woman ever ruled a State wisely and well.
The defect is innate and one for which a
cure is both impossible and not to be de-
sired. That they lack the genius for politics
is no more to their discredit than men's
unhandiness in houswifery and in the care
of infants. ...

For the intelllgent use of the ballot men
in their dally callings undergo a ceaseless
training, The hand of the law has within
its reach every man and every woman, but
in their business affairs men are in such
immediate touch with controlling authority
that they find themselves all the time forced
to take thought about the laws that help or
hinder them, whether they be good or bad,
and in what way they may be bettered. The
merchant and the manufacturer, men en-
gaged In the business of banking, insurance,
real estate, foreign trade, the lawyer, the
doctor, the blacksmith, the farmer, men in all
the thousand branches of male affairs, ha-
bitually and necessarily form reasoned opin-
ions of the efficiency of government, the vir-
tueof laws ...

Some men, many men, reason foolishly,
vote foolishly, but their motives and their
declslons have at least some discoverable re-
lation to the public aspects of the questions
at issue. When that relation is not discov-
erable men have to admit that they vote in
a feminine way, for women's reasons, not
men's. . ..,

Either women must work as men work, or
they will never be qualified to vote as men
vote. . . .

But if the women were to take up man’s
duties, who is to assume the women'’s
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duties? . . . And women would be profound-
ly affected by taking up man’s labors, it
would inevitably be a roughening process,
women would be changed, and not for the
better. . . . But without that transformation
women cannot qualify for the vote as men
qualify, and there is no other way to acquire
the gualification. The effect upon women is
one of the consequences most to be dreaded.

At present . . . there 1s a strong and whole=-
some barrier which serves to keep women
apart from men in the burly-burly of life,
to insure them courtesies from the opposite
sex, to give them many precious privileges.
. « « We are firmly convinced that the break-
ing down of the barrier would bring down
upon them a burden of new evils, that it
would tend to coarsen women, to deprive
them of natural rights and privileges with-
out due compensation.

The right to vote has been possessed for
many years by the women of Wyoming, Colo-
rado, Utah, and Idaho, and has been granted
more recently to those of Washington, Call-
fornla, Arizona, Kansas, Oregon, Illinols,
Montana, and Nevada. The moral effect of
woman suffrage in those States has been
negative. The records are extant.

Many men have taken the matter too
lightly. With the great increase of women of
social distinction and personal charm in the
ranks of the suffragists public support of the
cause In a polite way has become a sort of
argeeable “function,” associated with the
animated talk of bright women who have
found something to talk about. Men of this
kind have done much more than they realize
to encourage and strengthen the movement,
to give it form and force. Assoclating with
well-bred, Intelligent, and witty women,
many of whom have taken up suffrage agi-
tation as a mere pastime, they have not
taken pains to look closely enough into the
matter to comprehend how deeply rooted in
the basic ideals of our civilization are the
true objections to turning woman out into
the everlasting scrimmage of life, depriving
her of the respect and protection she needs
in return for a privilege which would surely
fall of effect.

[From the New York Times, Jan. 13, 1915]
ANoTHER FUTILE DEBATE

The debate on the proposal to submit to
the States an amendment to the Federal
Constitution conferring the right of suffrage
on women, which occupled all the time of
the House of Representatives yesterday and
will impose upon the people an enormous
printer’s bill, as all the speeches in the debate
will be printed in full for distribution
throughout the country, may have been, as
Mr. Underwood said, a consideration of a
grave question, but the gravity of the occa-
slon was not noticeable. It may be, as Mr,
Webb declared, that 80 percent of the women
of the country would vote against the ques-
tion if it were submitted to them, but the
question, grave or not, was not the matter
actually in hand . .. Congress has more wWork
than it can hope to do well before the end
of the short sesslon. In the clreumstances to
devote a whole day to solemn haranguing
over a subject which is of no national im-
portance at all, as such an amendment to
the Constitution, if ever submitted, would be
voted down even in woman suffrage States,
was worse than folly.

Femininity was assuredly dominant wheth-
er the women present were suffragists who
approve Mr, Mondell's plan to overturn our
fundamental law and the theory of the Dem-
ocratic Party that each State shall govern
its own franchise.

[From the New York Times, Jan. 1915]
How THEY VOTED ON SUFFRAGE
The surprising thing about the vote on
the woman suffrage amendment in the House
on Tuesday was that outside of the South
only one State voted solidly against it.
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The States where woman suflrage has
already been granted voted, of course, al-
most solidly for the amendment. It is, how-
ever, & refreshing example of courage in
public life that one man in Colorado dared
to defy his woman constituents by voting
against the amendment.

Much stress is laid by the suffragists upon
the fact that the House debated their cause
for ten hours, It is a good deal of time for
the Representatives to give any question
nowadays, but ten hours was far from ade-
quate. The question is much too important
to be disposed of in rapid fire speeches. It
should be debated exhaustively untll every
member has full information to guide him.

[From the New York Times, Editorial, Nov. 3,
1917]

THE WoMAN SUFFRAGE AMENDMENT

What fruits of the woman suffrage move-
ment, what manifestation of the spirit that
prompts women to ask for the ballot, have
chiefly commanded the attention of the
country during this year of trial, of sacri-
fice, and of danger? There are two. One is
the picketing of the White House by suffra-
gists as a means of putting the President of
the United States under duress, of com-
pelling him to take the actlon favored by
the extreme wing of the sufirage party. The
other was the vote of Miss Jeanette Rankin,
Member of Congress from Montana, the only
woman member who ever sat in that House,
against the resolution declaring that a state
of war existed between the United States
and Germany.

There has been nothing else that com-
manded large attention. The States where
women have won the vote have not pushed
themselves into the public view by any great
social advance or political reform achieved
through woman suffrage. No advocate of the
cause can show that they are better governed,
that their people are happier or more pros-
perous than when only men voted.

‘Women have had the vote long enough and
in sufficiently large numbers to constitute a
fair opportunity to justify the cause and
their demands, if they are capable of justi-
flcation.

The voters of the State of New York will
determine by their ballots next Tuesday
whether Section 1 of Article II of the Con-
stitution of the State should be amended
in such wise as to give the privilege of the
ballot to women. Two years ago a woman
suffrage amendment was beaten in this State
by an adverse majority of 188,613. By what
arguments, by what demonstrations of the
political and social value of the ballot in
the hands of the women have the support-
ers of the cause commended it to the favor
of the voters since that crushing defeat.

The States of Pennsylvania, New Jersey,
New York, and Maine have voted agalnst
suffrage for women and by large majorities
in recent years. New York will again vote
against it next Tuesday, but the issue should
not be overlooked or neglected. The amend-
ment should be rejected this year by a ma-
jority sufficiently emphatic to put an end
to the agitation at least during the period
when the minds of the people are preoccu-
pied with the grave concerns of war,

[From the New York Times, Aug. 31, 1917]
LET THE ARMY GUARD THE WHITE HoUsSE

One can hardly wonder or even blame
when patriotic men tear down seditious suf-
fragist banners in Washington or attack the
house where they are displayed. Yet that Is
not the way in which law is enforced or order
preserved.

To let the Washington Suffragists con-
tinue to harass the President and flount
‘reasonable banners about the White House
8 to court disorder and worse . . .

Why should not the army take over from
the too hesitant capital police the duty of
guarding it?
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[From the New York Times, Feb. 12, 1919]
FEBRUARY 10 SUFFRAGE BEATEN IN SENATE BY
ONE VoTE

With all respect to the political expres-
sions of Mrs. Catt that the nation is “dis-
honored” and so on, by the temporary fail-
ure of the Senate to recommend the Suffrage
Amendment to the Leglslatures, the woman
minority has won. The high considerations
of right that interject themselves every time
these sacred considerations of politics need
no longer concern us.

The essentiality of the whole “movement,"
the gradual conquering by a small minority
of the public, the degradation of an agita-
tion, fifty years ago altruistic and genuine,
couldn't be expressed better. Nobody cares
whether it is to the advantage of the na-
tional policy to have woman suffrage or not.
The point is: Who saw it first, Democrats or
Republicans?

Millions of women on whom this priv-
ilege—for it is no “right”"—has been foilsted
have yet to utter their opinion upon a
change in their relations to the State as to
which they have not been consulted.

The jelly-packed politiclans will amuse
themselves, according to their wont, with
this great change in the fundamental law. Is
it right? Is it wrong? Is it desirable? Foolish
questions.

The future of States and a nation that re-
gard these deep-lying problems as pawns of
polities may well call for some thought.

Mr. COOEK. Mr. President, we who
advocate this resolution say one thing,
and we make it very clear. When people
stand before their government, they say
together in one voice, “I give to you my
love; I give to you my devotion: I give
to you all that I possess;” is this really a
constitutional government when it looks
back at those two standing there and
says, “Thank you very much, but I will
ilways do more for him than I do for

er-’l

This is as clear as we can make it.

Is it right for two people to sit side by
side, making the same salary, paying the
same tribute, and have the courts say,
““He shall always receive more than she.”

Is it right in the case of those who
work for their Government and contrib-
ute to the Government retirement pro-
gram, and have it said, “I will always
give more to him than to her.”

Can we truly say in this greatest con-
stitutional Nation in the world, that
sex is a valid distinction under our Con-
stitution? I think not.

I yield the floor, and I thank the dis-
tinguished Senator from Alabama.

Mr. ALLEN. Mr. President, I thank the
Senator for his statements.

I inquire of the Chair, What is the
pending question?

The PRESIDING OFFICER. The
pending question is on the amendment of
the Senator from Alabama, amendment
1024 to House Joint Resolution 264.

Mr. ALLEN. Mr. President, I ask
unanimous consent that the amendment
be stated.

The PRESIDING OFFICER. Without
objection, it is so ordered. The amend-
ment will be stated.

The assistant legislative clerk read
the amendment, as follows:

On page 1, line 3, beginning with the word
“That’ strike out everything down through
line 7 and insert in lieu thereof the follow-
ing: “That the articles set forth in sections
2 and 3 of this joint resclution are proposed
as amendments to the Constitution of the
United States, and either or both articles
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shall be valid to all Intents and purposes as
part of the Constitution Iif ratified by the
legislatures of three-fourths of the several
States within seven years after being sub-
mitted by the Congress to the States for
ratification.”.

On page 1, between lines 7 and 8, insert
the following:

“Sgc. 2. The first article so proposed is the
following:".

On page 2, after line 7, insert the follow-
ing:

“Sec. 3. The second article so proposed is
the following:

“ARTICLE —

“Each State shall have sole and exclusive
Jjurisdiction of the organization and admin-
istration of all public schools and public
school systems within the State. The courts
of each State shall have excluslve jurisdic-
tion to determine all rights, privileges, and
immunities of citizens of the State with re-
spect to public schools and publie school
systems within the State. No officer or court
of the United States shall have power to
impair or infringe any right so reserved to
the States.”

SPACE SPENDING CUTS

Mr. ALLEN. Mr. President, I ask unan-
imous consent that the name of the
senior Senator from South Carolina (Mr.
THURMOND) be added as a cosponsor of
my amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered

Mr. ALLEN. Mr. President, on March
17, 1969, the junior Senator from Ala-
bama introduced a Senate joint reso-
lution which was assigned the number
of 80, which provided for the submission
of a constitutional amendment which
would have returned the direction and
control of the public schools throughout
the country to the respective States.
That resolution was referred to the Com-
mittee on the Judiciary, and by that
committee assigned to the Subcommit-
tee on Constitutional Amendments,
where it has languished ever since.

So the purpose of the amendment
which has been offered by the junior
Senator from Alabama and the distin-
guished senior Senator from South Caro-
lina (Mr. THURMOND) is to provide for
the submission of a proposed constitu-
tional amendment to the 50 States in
addition to the equal rights amendment
proposed by House Joint Resolution No.
264. In other words, it would not be in
lieu of the constitutional amendment
providing for equal rights for women;
it would not supplant that constitutional
amendment; it would be an additional
constitutional amendment.

It is not necessary under the Con=-
stitution, under any statute, or under
any of the rules of the House or of the
Senate, that separate resolutions be em-
ployed to submit separate constitutional
amendments, So the proposed amend-
ment does submit, in addition to the
equal rights for women amendment, an
amendment, which has been stated by
the clerk, providing for the return of the
public schools in the country to the re-
spective States.

Actually, Mr. President, this, in effect,
would be a restatement of amendments
9 and 10, which reserve powers to the
States not forbidden to the States or not
conferred on the U.S. Government.

The amendment being proposed, in
effect, would provide equal rights for
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schoolchildren. Many people throughout
the country do not realize that school-
children living in different sections of
the country have different rules applied
to them by the law of the land. There is
no uniform school policy by the Federal
Government, by Federal bureaucracy, by
the Federal judiciary. On the other hand,
contrary to that, we have a Federal
school policy that demands immediate,
forced desegregation of the public schools
in the South, while permitting and pro-
tecting and fostering the maintenance of
segregated schools in sections outside of
the South.

So we see schoolchildren in Alabama
and the South assigned to their schools,
not by the school administrators, not
by the parents of the children, but by
the Department of Health, Education,
and Welfare and the Federal courts;
whereas in sections outside the South
we find, in effect, a freedom of choice
and a neighborhood school system appli-
cable with respect to the public schools.

So in effect, Mr. President, we are
submitting for consideration of the
Senate an amendment that provides, or
that provides the machinery to provide,
a measure of equal rights for school-
children.

If this amendment is adopted to
House Joint Resolution 264 by a major-
ity vote, and then the entire House Joint
Resolution 264 should be approved by a
two-thirds vote of the Senate and then
a two-thirds vote of the House, it will go
to the 50 States, and the two proposed
amendments will be considered separate-
ly by the respective States. Of course, it
would take three-fourths of the States,
or 38, approving separately the proposed
amendments to obtain ratification.

The equal rights for women amend-
ment might be ratified by 50 States and
it would become part of the Constitution.
On the other hand, the amendment pro-
viding for the return of the schools to
local governments might not get the
requisite number of States to approve. It
would then fail of adoption and it would
not become part of the Constitution.

Mr. President, this is the only amend-
ment that the junior Senator from Ala-
bama plans to offer. He has no inten-
tion whatsoever of holding up or delay-
ing action by the Senate on the final pas-
sage of House Joint Resolution 264. He
has no intention of delaying action on
his own amendment and the amendment
of the distinguished Senator from South
Carolina (Mr. THURMOND), because
unanimous consent has already been
given to having a vote on the amend-
ment at 1 o'clock on next Monday, and
it is my hope that we will be able to have
a final vote on House Joint Resolution
264 before the recess, which begins, I as-
sume, the evening of October 14.

I shall offer no further amendments;
this is my one and only. I shall vote for
House Joint Resolution 264 with this
amendment or without this amendment;
but the only way, apparently, that I
would be able to receive a vote upon the
resolution permitting this constitutional
amendment regarding the return of the
public schools to local governmenis was
to add it as an amendment to this pro-
posed constitutional amendment.
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What, then, is the theory of my
amendment? It would do nothing more
or less than to make it explicit in the
fundamental law that the power to oper-
ate, manage and control local public
schools is one appropriate for exercise
only under powers reserved to the States
and to the people under the provisions
of articles IX and X of the amendments.

The proposed amendment does not
challenge the right of Congress to appro-
priate funds for public education. It
merely prevents the use of that power in
derogation of reserved powers in the
States. Consequently, it would prevent
the delegation by Congress of power to
the Executive to accomplish by indirec-
tion that which Congress cannot accom-
plish directly. More specifically, the Ex-
ecutive could no longer act as judge of
its own powers in the area of public edu-
cation as it does now.

The proposed amendment would not
deprive any person of any right, privi-
lege, or immunity under the law of the
Constitution or any valid law or regula-
tion promulgated by State or Federal au-
thority. Instead, all questions of right
would finally be determined in the
courts of the separate States where
“yights” to public education are created.

The amendment would give meaning
and vitality in the field of public educa-
tion to the provision which the Found-
ing Fathers were careful to include in
the Bill of Rights that the “powers not
delegated to the United States by the
Constitution nor prohibited by it to the
States are reserved to the States, or to
the people.”

So this, in effect, would really be a re-
statement of the ninth and 10th amend-
ments to the U.S. Constitution.

The Constitution does not delegate to
the U.S. Government nor prohibit to the
the States the power to administer and
control education in local public schools.
It has been almost universally held that
the people retain the right to exercise
control over their public school systems
through the instrumentalities of their
State and local governments.

The principle has been enunciated
time and again, on no less than 12 occa-
sions since 1889 in the admission of new
States to the Union. The admission acts
of the following States grant exclusive
control and authority over the public
school systems to these States: North
Dakota, South Dakota, Montana, Wash-
ington, Idaho, Wyoming, Utah, Okla-
homa, New Mexico, Arizona, Alaska, and
Hawalii.

As recently as 1958 the 85th Congress
provided in the Alaska Statehood Act
that—

The schools and colleges provided for in
this Act shall forever remain under the ex-
clusive control of the State or its govern-
mental subdivisions,

As recently as the 86th Congress it was
provided in the Hawaii Statehood Act
that Hawaii schools “shall forever re-
main under the exclusive control of the
said State.”

In addition, Congress has time and
again affirmed the principle of the local
nature of public schools and provided for
their control on the local level. For ex-
ample, the National Defense Education

35963

Act contains the following specific lan-
guage and declaration—

The Congress reaffirms the principle and
declares that the States and local com-
munities have and must retain control
over and primary responsibility for public
education. . . .

Similar expressions may be found
in numerous Federal aid to education
statutes.

The local nature of school financing
and management is exemplified in the
fact that a vast majority of all public
school revenue and practically all capital
outlay funds for public school facilities
are raised on the State and local levels.
It is only reasonable and fair and right
that State and local officials continue to
exercise authority commensurate with
their responsibilities in the area of pub-
lic education.

So in this amendment to the resolu-
tion, I ask only for an affirmation of the
prineciple of local control of public educa-
tion as provided in the basic document of
our Government, the Constitution of the
United States.

Let us settle once and for all that nei-
ther the Supreme Court nor any other
branch of Federal Government has con-
stitutional authority to take control from
State and local communities.

Let us reaffirm as a part of the Con-
stitution itself the inalienable right of
our citizens through their State and local
governments to control their own schools.

By thus preserving this principle we
shall greatly strengthen our America and
we shall help build an impregnable bas-
tion of human liberty for an enlightened
and free people.

If we were to judge from past state-
ments of individual Members of Congress
and by the language of various statutes
authorizing Federal aid to education, we
could reasonably conclude that the pro-
posed amendment would be welcomed.
For example:

As late as 1963 Commissioner of Edu-
cation, Dr. Sterling McMurrin said:

I do not believe that giving more Federal

funds to public schools will lead to Federal
control of public education.

How wrong he was.

For the simple reason that no one wants it.
The educators don’t want it, the taxpayers
don't want it, and quite certainly the people
in government don’t want it. . . .

The above statement was quoted, with
approval, by the distinguished Senator
from Minnesota, the Honorable EUGENE
J. McCarTHY, in his book, “A Liberal
Answer to the Conservative Challenge.”

Naturally, if it is true, as contended,
that the Executive is not interested in
controlling public education—to say
nothing of interfering in the adminis-
tration of local public schools, then we
can conceive of no reasonable objection
to this amendment which would merely
preclude the possibility of future inter-
ference by the Executive,

From the standpoint of the Federal
judiciary, we do not believe that a ma-
jority of Federal judges are so distrust-
ful of their colleagues on State benches
as to oppose the traditional exercise of
power in State courts to determine
constitutional and statutory rights of
citizens as they relate to public school
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education. If the Federal judiciary does
object to the amendment on the ground
of mistrust, then the issue is political.
As a political issue it is beyond the com-
petence of the Federal judiciary and one
which properly can be determined only
by Congress or the people.

Despite frequent disclaimers by Con-
gress; despite denials by the FPederal
executive that they do not want to or in-
tend to regulate and control local public
schools; and despite similar disclaim-
ers by the Federal judiciary—the facts
speak otherwise. Federal Government,
through the instrumentalities of the
executive and judicial branches, has
assumed plenary powers over public
schools and are regulating and supervis-
ing the administration of local public
schools throughout this Nation. That is
indeed a fact.

It is a devastating commentary on our
times, and an indictment of trends in our
Nation, that this fact is disputed in the
face of overwhelming evidence to the
contrary. The Federal Government is not
only interfering in the administration
of public schools but is actually dictat-
ing policy and actually supervisinz the
administration of loeal public schools in
infinite detail, and it is doing so pursuant
to Federal policy and intent.

The Executive has promulgated 30-,
40-, and 50-page guidelines. These so-
called guidelines regulate every aspect
of public school administration. They lay
down absolute conditions with respect to
recruitment, employment, training, com-
pensation, assignment, promotion, demo-
tion of schoolteachers. They prescribe
absolute conditions relating to pupil as-
signment, pupil transfers, busing, and
school attendance boundary lines. They
assert power to regulate the location of
new schools. They assert a power to over-
rule the will of the people, elected public
officials, and even prevent the expendi-
ture of proceeds from publicly approved
bond issues for new construction and
renovation of existing schools. They
regulate extracurricular activities of
pupils and parents, they assert a super-
visory power over curriculums, textbooks,
courses of study, and methods of instruc-
tion and a virtual veto power over ex-
penditures of all school funds.

Federal district courts have gone to
greater extremes. Federal courts have
compelled closing of mneighborhood
schools throughout this Nation—some
$100 million worth in Alabama alone;
they have enjoined the expenditure of
publicly approved bond issues for im-
provement and renovation of schools.
They have asserted a power to override
the judgment of parents and elected
public officials. They set aside solemn
acts of State legislatures addressed to
matters of health, safety, morals, and
welfare of schoolchildren. They have en-
joined the highest constitutional officers
of State government and other elected
public officials each of whom is charged
by the obligation of a solemn oath to
exercise their judgment free of coercion
in matters involving the best interest of
children, parents, and communities.

In addition, Federal district courts
have perverted the judicial process of in-
junetion. It is used today as mandamus
to compel public officials to act contrary
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to State and local laws and contrary to
their conscience, and contrary to their
best judgment respecting the best inter-
est, safety, and welfare of children under
their care.

Nor is that all. Federal district courts
have legitimized actions which offend
all rational concepts of due process of
law. They have sanctioned the use of
pencil and paper regulations having force
and effect of law, as well as law by mem-
orandum, law by telephone, and oral law
handed down by Federal agents. Federal
courts authorize swarms of Federal
agents to go about States threatening,
bullying, and intimidating local public
officials as a means of implementing ex-
ecutive edicts.

Furthermore, Federal district courts
incorporate voluminous administrative
rules and regulations in injunctions and
decrees and compel obedience by threats
of fine and imprisonment for civil con-
tempt without benefit of trial by jury.
Mind you, this is the constant threat and
coercive power used to control decisions
of elected public officials on questions re-
lating to safety and welfare of school-
children.

Federal district courts have sanctioned
the basic premise of the inquisition. They
authorize deprivation of innocent school-
children, the aged, the sick, the blind, the
handicapped, of funds and services to
which they are otherwise entitled. Such
deprivations are authorized without ben-
efit of a hearing or even an opportunity
of those deprived to object or protest on
grounds of human compassion or law or
reason.

Both the executive and the Federal
judiciary contend that a hearing provid-
ed for boards and commissions and those
who administer Federal education pro-
grams and not the individual victims who
suffer the loss is right, and just, and all
that is required by law.

This is a monstrous departure from
due process. Compare this barbaric treat-
ment with that accorded common crimi-
nals. Criminals are entitled to counsel, at
public expense if necessary, to protect
their rights. Rightfully so. But not inno-
cent schoolchildren, parents, or local
school boards. No funds are budgeted for
school boards or parents of children to
enable them to protest abuses of power
by the Federal executive. These must ac-
cept without recourse any rule or regu-
lation handed down to them by strangers
to the community. The only alternative
is to file an action in a Federal district
court, to amend, modify, or repeal an
offensive regulation. But, in the absence
of funds this recourse is meaningless.

hey are at the mercy of Federal officials.

And what of the rights of children who
suffer the loss of lunches? What of the
rights of parents who object to unreason-
able regulations relating to busing of
their children? What can be done to alle-
viate the dangers to which these children
are unnecessarily exposed? Under the
present system there is no recourse. This
we are told is ““due process.”

There is no point in belaboring the
obvious. It is a fact that both the Fed-
eral executive and the Federal judiciary
are regulating the administration of pub-
lic schools throughout this Nation. I
reject the contention that these regula-
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tions are justified on grounds related to
equal protection. The issue is not re-
gional or sectional.

I might say, Mr. President, that if
the time comes when we do enunciate
in Congress a uniform Federal public
school policy that is enforced alike in all
sections of the country, which is accept-
able to people throughout the country,
the people of the South will be willing
to abide by that uniform Federal public
school policy. But, as I stated earlier in
my remarks, we do not have a uniform
Federal public school policy. We have
one policy for the South and one policy
for sections outside the South. That is
what we are trying to remedy in the pro-
posed amendment,.

The issue is not regional or sectional.
It is a national issue with dangerous
consequences. For, the power to control
public schools has been centralized in
Federal Government pursuant to deliber-
ate design to nationalize public educa-
tion. Does anyone doubt it?

Daniel P. Moynihan has spoken with
approval of the achievement on the Fed-
eral level of ‘“nationalization of public
policy that has accompanied the achieve-
ment of a generally national society.”
With respect to nationalization of edu-
cation, he has said that the process is not
yvet complete but seems well underway.
He observes further, “in this sense we
have centralized decisionmaking within
a Federal structure” and thereby reduced
pressures to change the Federal struc-
ture itself.

Dr. Ronald Campbell, a noted educa-
tor, has been more explicit in identify-
ing aspects of nationalization. He sees
national policies established “at the
Federal level with important roles played
by the courts, the Congress, and the
Executive Office of the President. All
policy questions regarding education
seem to be shaped within the context of
general government.”

The degree of arrogance bred by na-
tionalization of education is illustrated
by a statement made some years ago by
Dr. Harold Howe, who has angrily con-
demned local control in these words:

Local school districts must not sit on their
hands and then bellow about having the
reins of educational policy yanked from thelr
fingers.

A reasonable estimate of executive in-
tentions, as they relate to nationaliza-
tion of education, may be fairly sum-
marized as follows: It is an intent to es-
tablish Federal education policies at the
national level. Certainly we are being
subjected to that—mot uniform policy
but separate policies for the South and
for other sections of the country. To ini-
tiate and implement revolutionary na-
tional school programs; to effect drastic
changes of public education policies
throughout the Nation; to secure dis-
cretionary powers on the Federal level
to enable planners to control curricula,
teaching methods, teacher training,
teacher tenure, and qualifications and
certification of teachers; to draw school
district boundaries, consign children to
federally controlled schools and other-
wise establish local policies with respect
to programs and priorities in all public
schools in the United States.
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In addition, it is an intention to estab-
lish vast regional school districts, char-
acterized by school parks of 40- to 50-
acres, and most significantly to establish
“gspecial education governments.” This
last movement is well underway.

This summary of Federal intent is a
matter of record. Agents and agencies
of Federal Government now assert the
power to implement these goals. But
even these goals are merely the part of
the nationalization iceberg presented to
public view.

In this connection we submit that the
power delegated by Congress to the ex-
ecutive to accomplish these intentions
poses a many-sided threat to our federal
system of government.

One aspect of that threat is in its con-
tribution to an ever-expanding Federal
bureaucracy, about which Peter F.
Drucker has warned:

Modern government has become ungovern-
able. There is no government today that can
still claim control of its bureaucracy and of
its various agencies. Government agencies
are all becoming autonomous, ends in them-
selves, and directed by their own desire for
power, their own narrow vision rather than
by national policy.

This is a threat to the basic capacity of
government to give direction and leadership.
Increasingly, policy is pragmatic and execu-
tion is governed by the inertia of the large
bureaucratic empires rather than policy.

The above point can be illustrated by
what has happened to “policy” an-
nounced by Congress in relation to Fed-
eral aid to education. The Senate will
recall that it was the expressed intention
of Congress that the executive should not
be empowered to compel busing of
schoolchildren. This surely was a limita-
tion on power delegated. How faithfully
has this limitation been observed? Local
public schools are now ordered closed by
the executive under alleged authority of
Congress and children are bused all over
counties and cities. Thus the intention
of Congress not to require ‘‘busing” is
circumvented by the exercise of a more
drastic power in the execufive to close
schools. Did Congress intend to give
power to the executive to compel closing
schools?

Furthermore, it was the intention of
Congress that innocent children and
others entitled by law to benefits pro-
vided by Congress should not be deprived
without due process of law. Yet, hearings
are provided only for administrators of
programs—not those who actually suffer
theloss of funds and services. Public
school distriects and administrators do
not eat school lunches. They are not the
beneficiaries of innumerable Federal-aid
programs. The actions of the executive in
this regard is obviously a devious and
dangerous departure from due process
of law and a gross abuse of delegated
POWETrS.

But aside from ethical and humani-
tarian considerations, Federal interven-
tion in the administration of local public
schools points up the disparity between
the apparent power of Congress to estab-
lish policy and the actual lack of control
over policy when unlimited discretionary
powers are delegated to the executive. It
has been said that the trend in this direc-
tion may represent the greatest crisis of
Federal Government today.
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Proliferation of Federal administrative
agencies involved in local education is
bound to undermine congressional pol-
icy: In the words of Peter Drucker:

No sooner are they called into being than
they become ends in themselves, acquire
their own constituency as well as a vested
right to grants from the Treasury, contin-
uing support by the taxpayer, and immunity
to political direction. No sooner, in other
words, are they born than they defy public
will and public policy.

The abortive experiment in nationali-
zation of education is a classic example.
It has yielded nothing but bungling,
waste, and hardships, loss of public con-
fidence, good will, and public support.

A few of hundreds of examples could
be cited in support of this last conclu-
sion. A few will suffice. A judgment on
bureaucratic ineptitude in one area of
nationalization of education has been ex-
pressed by Prof. Edmund Gordon. Writ-
ing in the winter 1966-67 issue of Col-
lege Board Review, he observed:

For all their variety the programs have
generally suffered from one fundamental
difficulty: They are based on sentiment
rather than on facts.

In addition it is openly admitted that
programs were designed in the face of
overwhelming evidence that they could
not produce what their sponsors prom-
ised, and such evidence continues to pour
in.

Roger A. Freeman writing in the Na-
tional Review cites these facts for con-
sideration:

The Associated Press conducted a natlion-
wide survey of the program results in May
and found that both critics and supporters
now agree that it is not working, “It is a
monumental flop,” and the outbreak of re-
cent riots speak louder than anything I can
say about the total collapse of the program.

The former Assistant U.S. Commis-
sioner of Education, Joseph Fronkin,
has stated:

We still have little evidence that the prob-
lem is being licked; in fact, we may be even
falling behind.

And Alice M. Rivlin, former Assistant
Secretary for Program Analysis at HEW,
has said:

I think we have found the task is much
tougher than we thought at the start. When
we began, we really didn't know how to go
about it. We still don’t. . . .

That is what happens when the Fed-
eral Government takes over the local in-
stitutions of our public schools.

And what can Congress do about it?
What will Congress do about it? One
answer, and the wrong one, is shown by
a survey which reveals the continuing
proliferation of bureaucratic agencies
and programs which continue to be add-
ed by Congress. Let us take a look.

The situation has been compounded
many times since that time.

James Reston in the New York Times,
November 23, 1966, cited the fact that
there were then 170 different Federal-
aid programs on the books, financed by
over 400 separate appropriations and
administered by 21 Federal departments
and agencies, aided by 150 Washington
bureaus and over 400 regional offices.
One congressional session alone passed
on three health programs, 17 new edu-
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cational programs, 15 new economic de-
velopment programs, 12 new programs
for the cities, 17 new resources develop-
ment programs, and four new manpower
training programs, each with its own ad-
ministrative machinery.

Under these circumstances we cannot
but concur in the observation of Peter
Drucker that the best we can get from
government in the welfare state is com-
petent mediocrity but more often—not
even that. We get incompetence such as
would not be tolerated in private indus-
try. The more we expand, the less capable
routine mediocrity becomes. What does
this hard judgment mean for the future
of public education? We had better not
try to duck this question, because chaos
in education is inevitable unless changes
are made. Let me show why this is so.

The powers of State and Federal Gov-
ernments are distributed, allocated, and
balanced on the basis of a logical propo-
sition that there are separate and dis-
tinet functions of government.

It is axiomatic that powers of govern-
ment follow responsibilities of govern-
ment which identify function. No pow-
er is delegated under the Constitution
independently of the logical function of
the agency to which the power is dele-
gated. If the agency has no responsibil-
ity in a particular area of public con-
cern, it has no power in that area.

This is a fundamental limitation upon
the powers of governments. It stands to
reason that Congress, the Federal ex-
ecutive, and the Federal judiciary have
no competence, no rightful responsibil-
ity, and therefore no power to regulate
and supervise administration of local
public schools. On the contrary, it is the
responsibility of State and local gov-
ernments. Power follows that responsi-
bility, and logically that power was re-
served in the States.

Mr. President, that is what the pro-
posed amendment would accomplish. It
would restate the proposition that the
control and administration of public
schools is a power that was reserved to
the people.

We have departed from this rational
principle of limitation. In this connec-
tion the well-known student of govern-
ment, Montesquieu said:

When once the principles of government
have been corrupted, the very best laws be-
come bad and turn against the state; but
when the principles are sound, even bad laws
have the same effect as good; the force of
princlple draws everything to 1it.

The essence of Republican government
is in limitations placed upon powers of
government, Its integrity is measured by
faithful adherence to such limitations by
agents and agencies of government. Fed-
eral intervention in the operation of pub-
lic schools is a gross usurpation of
powers and violates the integrity of Re-
publican government.

And what is to be done? Again let us
return to Montesquieu who suggested:

When once a Republic is corrupted, there
is no possibility of remedying any of the
growing evils but by removing the corruption
and restoring its lost principles: Every other
correction is either useless, or a new evil.

The proposed amendment will restore
control of public schools to the States
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and local communities. It will remove a
corruption and restore our Nation to its
lost principles.

Mzr. President, at this time, acting un-
der the unanimous-consent agreement
that was previously entered into, I send
to the desk a modification of my amend-
ment and ask that it be stated.

The PRESIDING OFFICER. The mod-
ification will be stated.

The legislative clerk read as follows:

“A state shall have the absolute right to
assign students to the public schools it
operates by a freedom of choice system. A
freedom of choice system means a system for
the assignment of students to public schools
and within public schools maintained by &
school board operating a system of public
schools in which the public schools and the
classes it operates are open to students of
all races, creeds, and national origins, and
in which the students are granted the free-
dom to attend public schools and classes
chosen by their respective parents from
among the public schools and classes avail-
able for the instruction of students of their
ages and educational standings.

The PRESIDING OFFICER. The
amendment is accordingly modified.

Mr. ALLEN. Mr. President, this modi-
fication merely states the right of a State
to have the absolute right to assign stu-
dents to the public schools they operate
by a freedom of choice system.

Mr. President, since the amendment,
as modified, is to be voted on aft 1 o’clock
on Monday, I ask unanimous consent
that the amendment, as modified, be
printed so that it can be made available
to the Senators on Monday.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The modified amendment reads as

follows:

On page 1, line 3, beginning with the word
“That” strike out everything down through
line 7 and insert in lieu thereof the follow-

: “That the articles set forth in sections
2 and 3 of this joint resolution are proposed
as amendments to the Constitution of the
United States, and either or both articles
shall be valid to all intents and purposes as
part of the Constitution if ratified by the
legislatures of three-fourths of the several
States within seven years after being sub-
mitted by the Congress to the States for
ratification."”.
On page 1, between lines 7 and 8, insert the
following:

“Spc. 2. The first article so proposed 1s the
following:".

On page 2, after line 7, insert the follow-
ing:
“Sec. 3. The second article so proposed is
the following:

“ARTICLE —

“A state shall have the absolute right to
assign students to the public schools it op~-
erates by a freedom of choice system. A free-
dom of cholce system means a system for the
asslgnment of students to public schools and
within public schools maintained by a school
board operating a system of public schools
in which the public schools and the classes it
operates are open to students of all races,
creeds, and national origins, and in which the
students are granted the freedom to attend
public schools and classes chosen by their re-
spective parents from among the public
schools and classes available for the instruc-
tion of students of their ages and educational
standings."

Mr. BAYH. Mr. President, I wish to
express briefly my opinion with respect
to the parliamentary impact, that in my
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judgment, will befall the equal rights
amendment if we follow the lead of my
distinguished friend, the Senator from
Alabama.

Since equal time is provided for de-
bate on Monday, the Senator from In-
diana will not discuss in detail the merits
of this amendment at this time.

I deeply appreciate the concern of my
friend, the Senator from Alabama, for
the problems that exist in the schools
in his State and the schools all over the
country. Indeed, if there is one note that
permeates all the writings and editorials
he referred to, it is the fact that this
is a very difficult problem, and it is.

In the judgment of the Senator from
Indiana, it is the result of generations of
neglect. And we would have had even a
longer period of neglect had the well-
intentioned amendment of the Senator
from Alabama been on the record books
at the time the Supreme Court put down
the decision of Brown against Board of
Education.

I am deeply concerned that the strat-
egy followed by my friend, the Senator
from Alabama—and it is certainly with-
in his right—is going to be disastrous,
if he is successful, on our efforts to try
to pass this amendment and get it con-
summated by both Houses of Congress.

It is just this type of extraneous
amendment that will make it extremely
difficult to have this matter considered
in the normal course of business in the
House. I know that the Senator is a dedi-
cated fighter for what he believes is
right. Although the Senator from In-
diana might disagree with the relative
merits of this proposal, I wonder if over
the weekend the Senator from Alabama
might not consider the advisability of
letting this particular measure stand on
its own merits and not try to commingle
it with the equal rights amendment.

I say that because I know he is a sup-
porter of that amendment. It is the judg-
ment of this Senator who, as chairman
of that subcommittee, has become rather
familiar with the nuances of how differ-
ent measures pass, that if this measure
goes back to the House with the amend-
mend added to it, it will be defeated.

Because of this familiarity, I suggest
that it might be worthy of consideration
if we find some other measure to attach
the amendment to, since it would very
likely be the death knell to the equal
rights amendment.

I am sure that the Senator from Ala-
bama would not want that to happen.

RELIEF OF JOHNNY MASON, JR.
(JOHNNY TRINIDAD MASON, JR.)

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask the Chair to lay before the
Senate a message from the House of
Representatives on S. 3529,

The ACTING PRESIDENT pro tem-
pore laid before the Senate the amend-
ment of the House of Representatives to
the bill (S. 3529) for the relief of Johnny
Mason, Jr, (Johnny Trinidad Mason,
Jr.), which was on page 1, line 8, strike
out all after “mother” down through and
including “age,” in line 9, and insert “or
brothers or sisters of the beneficiary
sigjall”not. by virtue of such relation-
ship,”.
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Mr. BYRD of West Virginia. Mr. Pres-
ident, this matter was cleared with the
other side yesterday.

By request, I move that the Senate
concur in the amendment of the House.

The ACTING PRESIDENT pro tem-
pore. The question is on agreeing to the
motion of the Senator from West Vir-
gina.

The motion was agreed to.

DISASTER RELIEF ACT OF 1970

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask the Chair to lay before the
Senate a message from the House of Rep-
resentatives on S. 3619.

The ACTING PRESIDENT pro tem-
pore laid before the Senate the amend-
ment of the House of Representatives to
the bill (S. 3619) to revise and expand
Federal programs for relief from the
effects of major disasters, and for other
purposes, which was to strike out all after
the enacting clause and insert:

That this Act may be cited as the “Disas-
ter Relief Act of 1870".

Sec. 2. The Act entitled “An Act to author-
ize Federal assistance to States and local gov-
ernments in major disasters, and for other
purposes”, approved September 30, 1950
(Public Law 875, Elghty-first Congress; 42
U.B.C. 1855-1855g), as amended, Is amended
as follows:

(1) The first section is amended by striking
out “essential"’.

(2) Bection 2(a) is amended (A) by strik-
ing out “disaster assistance under this Act”
and inserting in lieu thereof “Federal disas-
ter assistance”, and (B) by striking out “(or
the Board of Commissioners of the District
of Columbia)",

(3) Section 2(c) i1s amended by striking
out the period at the end thereof and insert-
ing in lieu thereof a comma and the follow-
ing: “and the District of Columbia;".

(4) Section 2(e) is amended by striking
out *, or the District of Columbia™.

(5) Section 3(d) is amended to read as
follows: *“(d) by performing on public or
private lands protective, emergency, and
other work essential for the preservation of
life and property; making repairs to and
replacements of public facilities (including
street, road, and highway facilities) of States
and local governments damaged or destroyed
in such major disaster, except that the Fed-
eral contributions therefor shall not exceed
the net cost of restoring each such facility
on the basis of the design of such facility as
it existed immediately prior to the disaster
in conformity with current codes, specifica-
tions, and standards; providing temporary
housing or other emergency shelter, includ=-
ing, but not limited to, mobile homes or other
readily fabricated dwellings for those who, as
a result of such major disaster, require tem-
porary housing or other emergency shelter,
except that for the first twelve months of
occupancy no rentals shall be established
for any such accommodations, thereafter
rentals shall be established, based upon fair
market value of the accommodations being
furnished, adjusted to take into considera-
tion the financial ability of the occupant;
and making contributions to States and local
governments for the purposes stated in this
clause.”

(6) Section 3(b) is amended by inserting
immediately after “Red Cross” a comma and
the following: “the Salvation Army,”.

Sec. 3. The Disaster Rellef Act of 1969
(Public Law 91-79; 83 Stat. 125) is amended
as follows:

(1) SBection 6 is amended to read as fol-
lows:

“Sec. 6. (a) In the administration of the
disaster loan program under sections 7(b)




October 9, 1970

(1), (2), and (4) of the Small Business Act,
as amended (15 U.S.C. 636(b)), in the case
of injury, loss, or damage resulting from a
major disaster as determined by the Presi-
dent, a natural disaster as determined by the
Becretary of Agriculture, and a disaster as
determined by the Administrator of the
Small Business Administration—

“(1) to the extemt such injury, loss, or
damage is not compensated for by insurance
or otherwise, may grant any loan for repair,
rehabilitation, or replacement of property
injured, damaged, or destroyed, without re-
gard to whether the required financal assist-
ance is otherwise available from private
sources.

*“(2) may, in the case of the total destruc-
tlon or substantial property damage of &
home or business concern, refinance any
mortgage or other liens outstanding against
the destroyed or damaged property If such
property to is to be repaired, rehabilitated,
or replaced, except that the amount refi-
nanced shall not exceed the amount of the
physical loss sustained. This clause shall
apply only to loans made to cover injury,
losses, and damage resulting from major dis-
asters as determined by the President.

*(3) to the extent that repayment of a
loan made under this section would consti-
tute a hardship upon the borrower, may, on
that part of any loan in excess of $500, cancel
the principal of the loan, except that the
total amount so canceled shall not exceed
$2,500. This clause shall apply only to loans
made to cover injury, losses, and damage re=-
sulting from major disasters as determined
by the President.

“{4) may defer interest payments or prin-
cipal payments, or both, in whole or in part,
on any loan made under this section during
the first three years of the term of the loan,
except that any such deferred payments shall
bear interest at the rate determined under
subsection (b) of this section.

“{b) Any loan made under this section
shall not exceed the current cost of repairing
or replacing the disaster injury, loss, or
damage in conformity with current codes and
specifications. Any such loan (including any
refinancing under clause (2) and any de-
ferred payment under clause (4) of subsec-
tion (a)) shall bear interest at a rate deter-
mined by the Secretary of the Treasury,
taking into consideration the current average
market yield on outstanding marketable ob-
ligations of the United States with remain-
ing periods to maturity of ten to twelve years
reduced by not to exceed 1 per centum per
annum. In no event shall any loan made
under this section bear interest at a rate in
excess of 6 per centum per annum,

“(e) A loan under this section shall not
be denied on the basis of the age of the
applicant.”

(2) Bection 7
follows:

“Sec. 7. (a) In the administration of the
emergency loan program under subtitle C
of the Consolidated Farmers Home Admin-
istration Act of 1961, as amended (7 US.C.
1961-1967), and the rural housing loan pro-
gram under section 502 of title V of the
Housing Act of 1949, as amended (42 U.S.C.
1472), in the case of loss or damage resulting
from a major disaster as determined by the
President, or a natural disaster as determined
by the Secretary of Agriculture, the Secre-
tary of Agriculture—

“{1) to the exent such loss or damage is
not compensated for by insurance or other-
wise, may grant any loan for the repair,
rehabilitation, or replacement of property
damaged or destroyed, without regard to
whether the required financial assistance is
otherwise available from private sources.

“(2) may, in the case of the total destruc-
tion or substantial property damage of homes
or farm service buildings and related struc-
tures and equipment, refinance any mortgage
or other liens outstanding against the de-

is amended to read as
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stroyed or damaged property if such property
is to be repaired, rehabilitated, or replaced,
except that the amount refinanced shall not
exceed the amount of the physical loss sus-
talned. This clause shall apply only to loans
made to cover losses and damage resulting
from major disasters as determined by the
President.

“{3) to the extent that repayment of such
loan made under this section would con-
stitute a hardship upon the borrower, may,
on that part of any loan in excess of $500,
cancel the principal of the loan, except that
the total amount so canceled shall not exceed
$2,500. This clause shall apply only to loans
made to cover losses and damage resulting
from major disasters as determined by the
President.

“(4) may defer interest payments or prin-
cipal payments, or both, in whole or in part,
on loans made under this section during
the first three years of the term of the loan,
except that any such deferred payments shall
themselves bear interest at the rate deter-
mined under subsection (b) of this section.

“(b) Any loan made under this section
shall not exceed the current cost of repair-
ing or replacing the disaster loss or damage
in conformity with current codes and spec-
ifications. Any such loans (including any
refinancing under clause (2) and any de-
ferred payment under clause (4) of subsec-
tion (a)) shall bear interest at a rate deter-
mined by the Secretary of the Treasury, tak-
ing into consideration the current average
market yleld on outstanding marketable
obligations of the United States with re-
maining periods to maturity of ten to twelve
years reduced by not to exceed 1 per centum
per annum. In no event shall any loan made
under this section bear interest at a rate
in excess of 6 per centum per annum,

“{e) A loan under this section shall not
be denied on the basis of the age of the
applicant.”

(3) (A) Subsection (a) of section 8 of the
Act 1s amended by inserting “and local gov-
ernments” immediately after “individuals”.

(B) Subsection (c) of section 8 of the Act
is amended to read as follows:

“(c) Any State desiring assistance under
this section shall designate or create an
agency which is specifically qualified to plan
and administer a disaster relief program, and
shall, through such agency, submit a State
plan to the President, which shall (1) set
forth a comprehensive and detailed State
program for assistance to Individuals and to
local governments suffering losses as a re-
sult of a major disaster and (2) include pro-
visions for the appointment of a State co-
ordinating officer.”

(C) Sectlon 8 of the Act is further
amended by adding a new subparagraph (f)
as follows:

“{f) The President is authorized to make
grants not to exceed 50 per centum of the
cost of improving, maintaining, and updat-
ing State disaster assistance plans, except
that no such grant shall exceed $25,000 per
annum to any State.”

(4) Section 14 is amended to read as
follows:

“Sec. 14. (a) The President, whenever he
determines it to be in the public interest
is authorized—

“(1) through the use of Federal depart-
ments, agencies, and Instrumentalities, to
clear debris and wreckage resulting from a
major disaster from publicly and privately
owned lands and waters.

“(2) to make grants to any State or local
government for the purpose of removing
debris or wreckage resulting from a major
disaster from publicly or privately owned
lands and waters.

*(b) No authority under this section shall
be exercised unless the affected State or local
government shall first arrange an uncondi-
tional authorization for removal of such
debris or wreckage from public and private
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property, and, in the case of removal of de-
bris or wreckage from private property, shall
first agree to indemnify the Federal Govern-
ment against any claim arising from such re-
moval.”

(5) (A) Section 15(a) 1s amended by strik-
ing out “, and on or before December 31,
1870™.

(B) Section 15(b) is amended to read as
follows:

“(b) Sections 2, 4, and 10 of this Act shall
not be in effect after December 31, 1970.”.

(C) The amendments made by this para-
graph shall take effect on the date of enact-
ment of this Act.

Sec. 4. Notwithstanding any other provi-
slon of law or regulation promulgated there-
under no person otherwise eligible for relo-
cation assistance payments authorized under
section 114 of the Housing Act of 1949 shall
be denied such eligibility as a result of a
major disaster as determined by the Presi-
dent.

SEc. 5. The President is authorized to make
grants to any local government which, as the
result of a major disaster, has suffered a
substantial loss of property tax revenue
{both real and personal). Grants made under
this section may be made for the tax year
in which the disaster occurred and for each
of the following two tax years. The grant
for any tax year shall not exceed the differ-
ence between the annual average of all prop-
erty tax revenues received by the local gov-
ernment during the three-tax-year period
immediately preceding the tax year In which
the major disaster occurred and the actual
property tax revenue received by the local
government for the tax year in which the dis-
aster occurred and for each of the two tax
years following the major disaster but only
if there has been no reduction in the tax
rates and the tax assessment valuation fac-
tors of the local government. If there has
been a reduction in the tax rates or the
tax assessment valuation factors then, for the
purpose of determining the amount of a
grant under this section for the year or
years when such reduction is in effect, the
President shall use the tax rates and tax
assessment valuation factors of the local gov-
ernment in effect at the time of the disaster
without reduction, in order to determine the
property tax revenues which would have
been received by the local government but
for such reduction.

Sec. 6. If the President determines that a
major disaster is imminent, he is authorized
to use Federal departments, agencies, and
instrumentalities, and all other resources of
the Federal Government to avert or lessen
the effects of such disaster before its actual
oceurrence.

SEec. 7. The Director of the Office of Emer-
gency Preparedness is authorized and di-
rected to make in cooperation with the heads
of other affected Federal and State agencies,
a full and complete investigation and study
for the purpose of determining what addi-
tional or improved plans, procedures, and fa-
cilities are necessary to provide immediate
effective action to prevent or minimize losses
of publicly or privately owned property and
personal injuries or deaths which could re-
sult from fires (forest and grass), earth-
quakes, tornadoes, freezes and frosts,
tsunami, storm surges and tides, and floods,
which are or threaten to become major dis-
asters. Not later than one vear after the date
of enactment of this Act the Director of the
Office of Emergency Preparedness shall re-
port to Congress the findings of this study
and investigation together with his recom-
mendations with respect thereto.

Sec. 8. (a) For the purposes of this Act,
the Disaster Rellef Act of 1969, and section
9 of the Disaster Relief Act of 1966, the terms
“major disaster”, “United States”, “State”,
“Governor”, “local government”, and “Fed-
eral agency"” shall have the same meanings
as are given them in section 2 of the Act of
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September 30, 1950, as amended (42 U.B8.C.
1855a).

(b) Bection 7 of the Act of September 30,
19050, as amended (42 U.B.C. 1855f) 1is
amended—

(1) by inserting in the first and second
sentences thereof after “this Act,” each place
it appears the following: “and section 9 of
the Disaster Relief Act of 1966, the Disaster
Rellef Act of 1969, and the Disaster Relief
Act of 1970,”,

(2) by striking out in the third sentence
thereof “specified in section 8.” and insert-
ing in lleu thereof “available to carry out this
Act, sectlon 9 of the Disaster Relief Act of
1966, the Disaster Rellef Act of 1969, and
the Disaster Relief Act of 1970.",

(8) by inserting in the last sentence there-
of immediately following “section 3" the
following: “of this Act, section 9 of the Dis-
aster Relief Act of 1966, the Disaster Rellef
Act of 1969, and the Disaster Relief Act of
1970,".

Sgc. 9, The President may exercise any au-
thority granted him by this Act, the Act of
September 30, 1950 (42 U.8.C. 1855-1855g)
the Disaster Rellef Act of 1966, and the Dis-
aster Rellef Act of 1969, directly or through
such Federal department or agency as he
may designate and his authority shall in-
clude directing Federal departments or
agencies to provide assistance by utilizing
their equipment, supplies, facilities, person-
nel, and other resources for any other pro-
gram, with or without compensation there-
for, and he may relmburse Federal depart-
ments and agencies for expenditures under
this Act, such Act of September 30, 1950,
and such Disaster Relief Acts as he deems
appropriate from funds appropriated for the
purposes of this Act or such other Acts. All
such reimbursements shall be deposited to
the credit of the appropriations currently
avallable for such services or supplies.

Sec. 10 Notwithstanding any other provi-
sion of law, temporary housing (including,
but not limited to, moblle homes or other
readily fabricated dwellings) acquired by
purchase under authority of the Act of Sep-
tember 30, 1950 (42 U.S.C. 1855-1855g), the
Disaster Rellef Act of 1969, or any other pro=-
vision of law, for dwelling accommodations
for individuals and families requiring such
accommodations as the result of a major
disaster, may be sold directly to individuals
and families who are occupants thereof at
prices that are fair and eguitable,

Sec. 11. In the administration of the Act
of September 30, 1950 (42 U.S.C. 1855-1855g)
the Disaster Relief Act of 1966, the Disaster
Rellef Act of 1969, and this Act, the Presi-
dent is authorized to provide assistance on a
temporary basis in the form of mortgage
or rental payments to or on behalf of in-
dividuals and families who, as a result of
finanecial hardship caused by a major disaster,
have received written notice of dispossession
or eviction from a resildence by reason of
foreclosure of any mortgage or lien, cancel-
lation of any contract of sale, or termination
of any lease, entered into prior to the disas-
ter. Such assistance shall be provided for
& period of not to exceed one year or for the
duration of the period of financial hardship,
whichever is the lesser.

Sec. 12. This Act, and (except as other-
wise provided in section 3(5)(C)) the
amendments made by this Aect, shall apply
only to major disasters determined by the
President pursuant to the Act entitled “An
Act to authorize Federal assistance to States
and local governments In major disasters,
and for other purposes”, approved Septem-
ber 30, 1950, as amended (42 U.S.C. 1855-
1855g) , natural disasters determined by the
Becretary of Agriculture, and disasters as de-
termined by the Administrator of the Small
Business Administration, which disasters oc-
cur on or after December 1, 1968, except that
in the case of any such disaster, natural
disaster, or disaster which oeccurs on or after
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December 1, 1968, and before the date of
enactment of this Act, whoever is eligible
for Federal disaster rellef assistance as a
result of such a disaster shall make an elec-
tion to receive benefits elther under this Act
(including the amendments made by this
Act) or under the law applicable to such
disasters occurring prior to December J
1968.

Mr. BYRD of West Virginia. Mr.
President, I wish to state that this mat-

ter was cleared with the other side
yvesterday.

Mr. President, I move, on behalf of
Senator RanporLrH, the chairman of the
Committee on Public Works, that the
Senate disagree to the amendment of
the House of Representatives, ask for a
conference with the House thereon, and
that the Chair appoint the conferees on
the part of the Senate, a list of which
has been supplied to me by the chair-
man

The motion was agreed to; and the
Acting President pro tempore appointed
Mr. BayH, Mr. SronG, Mr. EAGLETON, Mr.
Dorg, and Mr. GurNEY conferees on the
part of the Senate.

STATUS OF UNFINISHED BUSI-
NESS—EQUAL RIGHTS FOR MEN
AND WOMEN

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent that the
unfinished business now be temporarily
laid aside and that it remain in that
status until the close of morning busi-
ness on Monday next.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

OCCUPATIONAL SAFETY AND
HEALTH ACT OF 1970

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent, for the
purpose of making it the pending busi-
ness and with the understanding that
there will be no action taken thereon
today, that the Senate now proceed to
the consideration of Calendar No. 1300,
S. 2193.

The ACTING PRESIDENT pro tem-
pore. The bill will be stated by title.

The legislative clerk read the bill by
title, as follows:

A bill (8. 2193) to authorize the Secretary
of Labor to set standards to assure safe and
healthful working conditions for working
men and women; to assist and encourage
States to participate in efforts to assure such
working conditions, to provide for research,
information, education, and training in the
field of occupational safety and health; and
for other purposes,

The ACTING PRESIDENT pro tem-
pore. The question is on the considera-
tion of the bill.

PROGRAM—UNANIMOUS-CONSENT
REQUEST

Mr. BYRD of West Virginia. Mr. Presi-
dent, I now ask unanimous consent that,
on Monday next, not later than 3 p.m,,
the unfinished business be temporarily
laid aside, to remain in that status until
the conclusion of morning business on
Tuesday next, and that at that time—
not later than 3 p.m. on Monday next—
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the pending measure, Calendar No. 1300,
S. 2193, be laid before the Senate.

The ACTING PRESIDENT pro tem-
pore. Is there objection?

Mr. ERVIN. Mr. President, reserving
the right to object, I did not hear the
request.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I have informed the able Senator
from North Carolina as to the content of
my request.

Mr. HATFIELD. Mr. President, will
the Senator yield?

Mr. BYRD of West Virginia. I yield.

Mr. HATFIELD. Mr, President, I am
going to object to this unanimous-con-
sent request on behalf of colleagues who
are not able to be here at this time 1
will have to enter an objection to the
unanimous-consent agreement requested
by the distinguished acting majority
leader. I am sure that by the Monday
hour or by the time we meet on Monday
we can reconcile the differences on this
point. We will work toward that end.

The ACTING PRESIDENT pro tem-
pore. Objection is heard.

Mr. BYRD of West Virginia. I thank
the distinguished Senator. I fully appre-
ciate his reasons for objecting. There-
fore, I shall not renew the request at this
time.

It is hoped that on Monday we will be
able to resolve the matter and that at
some reasonable hour during the after-
noon on Monday we may be able to pro-
ceed with the pending business, 8. 2193.

Mr. BAYH. Mr. President, will the
Senator yield?

Mr, BYRD of West Virginia. I yield.

Mr. BAYH. Mr. President, sitting here
listening to these unanimous-consent re-
quests, I wonder if the distinguished
leader would clarify for the Recorp the
faet that the Senator from Indiana is
under the impression that when we come
in on the next legislative day the pending
order of business will be the equal rights
amendment, with the specific unani-
mous-consent request agreed to vote at
a time certain on the amendment of the
Senator from Alabama,

Mr. BYRD of West Virginia. I thank
the Senator from Indiana for the in-
quiry he has made. I think it is appro-
priate that I make a statement recapitu-
lating the unanimous-consent requests
that have already been agreed to so that
the Senator from Indiana and all other
Senators will understand what the pro-
gram will be on Monday next, which is
as follows:

Hopefully, the Senate will adjourn
shortly until 10 a.m. on Monday next.
Immediately following the disposition of
the reading of the Journal and disposi-
tion of any uncbjected to items on the
Legislative Calendar, there will be a pe-
riod for the transaction of routine morn-
ing business, with statements therein
limited to 3 minutes.

The period for the transaction of rou-
tine morning business will not extend
beyond 12 o’clock noon on Monday next,
and at the conclusion of the period for
the transaction of routine morning busi-
ness on Monday next, which, as I say,
cannot extend beyond the hour of 12
o'clock noon under the previous order,
but may be brought to a close earlier, the
unfinished business, House Joint Reso-
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lution 264, will be laid before the Senate
automatically.

Beginning at the hour of 12 o’clock
noon there will be 1 hour of controlled
time on the amendment that has been
offered by the Senator from Alabama, as
modified. The controlled time will be
limited to 1 hour equally divided and
controlled between the Senator from
Alabama (Mr. ALLEN) and the able man-
ager of the resolution, the Senator from
Indiana (Mr. BAYH).

EXTENSIONS OF REMARKS

At the completion of the 1 hour of con-
trolled time a vote will occur on the
amendment, as modified.

That is a summation of everything
agreed to up to this time.

Mr. BAYH, I thank the Senator for
going through the requests to put the
Recorp absolutely straight so there will
be no question.

Mr. BYRD of West Virginia. It is no
imposition. I think it is quite helpful to
all Senators.

35969

ADJOURNMENT UNTIL 10 AM. ON
MONDAY, OCTOBER 12, 1970

Mr. BYRD of West Virginia, Mr, Pres-
ident, if there be no further business to
come before the Senate, I move, in ac-
cordance with the previous order, that
the Senate stand in adjournment until
10 o’clock on Monday morning next.

The motion was agreed to; and (at 1
o'clock and 29 minutes p.m.) the Senate
adjourned until Monday, October 12,
1970, at 10 a.m.

EXTENSIONS OF REMARKS

“CONSTITUTION WEEK ESSAY AND
ART COVER CONTEST”

HON. J. HERBERT BURKE

OF FLORIDA
IN THE HOUSE OF REPRESENTATIVES
Wednesday, October 7, 1970

Mr. BURKE of Florida. Mr. Speaker,
it is truly a pleasure for me to offer my
congratulations to the winners in the
Francis Broward Chapter of the Daugh-
ters of the American Revolution’s Ninth
Annual “Constitution Week Essay and
Art Cover Contest,” in Broward County,
Fla., which is within the district that
I am privileged to represent in the Con-
Egresa,

The awards to these outstanding,
talented youngsters were presented to
them at a party honoring both the win-
ners and their parents on September 25
at the First Lutheran Church in Fort
Lauderdale.

The top senior high school prize of a
$100 scholarship went to Paula Schwed
of Madonna Academy for her essay, “The
Constitution.” Millie Ceravolo of Cardi-
nal Gibbons took honors in the junior
high division. Adrian Avery of Sanders
Park Elementary School was essay win-
ner in the elementary school division.

In the Art Cover contest, Janet Peter-
son of Bayview Elementary School re-
ceived the first prize in that division.
Richard Leidy of St. Elizabeth's of
Pompano Beach was the winner in the
Junior High Division of the Art Cover
contest.

Other winners were:

Art Cover contest, elementary division:
North area: Monica Briggs, Coleman
Elementary.

Central area: Janet Peterson, Bayview
Elementary, first; Laura Hirsh, Bayview
Elementary, second; honorable mention,
Cynthia Strecht, Mary Ellen Tack, Lisa
Bowers, Debbie Donaldson,

South area: Karen Riddlehoven, Ster-
ling Elementary; David Wheeler, Sterling
Elementary.

Broward County winner in the Ele-
mentary division: First, Janet Peter-
son, Bayview Elementary; second, Laura
Hirsh, Bayview Elementary.

Junior High division:

Ncrth area,
Richard Leidy, St. Elizabeth’s of Pom-
pano, Kathleen Rokas, St. Elizabeth’s of

Pompano; honorable mention, Nancy
Jendras, Mary Beth Tyne, Karen Lynn
Jendras, all of St. Coleman’s; Chris
Troxell of St. Elizabeth’s.

Central area: Cosette Carrier, Cardinal
Gibbons; Nancy Lewis, Cardinal Gibbons
and Alisa Whitehead, St. Gregory—tied
for second place.

South area: Stephen Miciak, Nova,
Broward county winner in the Junior
High Division: First, Richard Leidy, St.
Elizabeth’s; second, Kathleen Rokas, St.
Elizabeth’s.

Essay contest: elementary division;
North Area: Adrian Avery, Sanders
Park, Monica Briggs, St. Coleman’s.

Central Area: Becky Clark, Westwood
Heights, Donna MacLellan, Plantation.

South Area: Karen Cutler, Sterling
Elementary, Ginger Emas, Sterling
Elementary.

Broward County winner, Elementary
Division: Adrian Avery, Sanders Park,
Becky Clark, Westwood Heights.

Junior High Division: North Area,
Cindy Quinlan, St. Coleman's, Joe
Scoglio, St. Coleman’s.

Central Area: Millie Ceravolo, Cardi-
nal Gibbons, Mary Fitzgerald, Cardinal
Gibbons and Maria Curran, St. An-
thony’s—tied for second place).

South Area: Mary Miciak,

Broward County winner, Junior High
Division: Millie Ceravolo, Cardinal Gib-
bons, Maria Curran, St. Anthony's and
Mary Fitzgerald, Cardinal Gibbons—tied
for second place,

Senior High Division: South Area,
Paula Schwed, Madonna Academy, Patti
Tarquinio, Madonna Academy.

Broward County winner, Senior High
Division: Paula Schwed, Madonna
Academy, Patti Tarquinio, Madonna
Academy.

Mr. Speaker, Traveling Trophies went
to Sanders Park Elementary School,
Cardinal Gibbons, and Madonna Acad-
emy. I might add here that this is the
second time Madonna Academy has won
the Senior High Traveling Trophy, and
under present contest rules, if won again
next year, the trophy will become the
permanent property of that school.

At a time in our history when our
Government is ridiculed and dishonored
by some and all of our young people are
blamed by some for the actions of a
few of their contemporaries, I think we
should take pride in the thinking of
these youngsters who have won these
awards. It is a pleasure for me to share
the winning essays with my colleagues
here in the House of Representatives
which are as follows:

“THE CONSTITUTION"
(By Paula Schwed)

There have been many theories formulated
about U.S. government, It has numerous
critics who predict the decline of American
system in the not too distant future. There
are also those who declare the Constitution
to be the best form of government devised
by man,

The Constitution is a very flexible docu-
ment which when interpreted, presents many
conflicting views. There is also a discrepancy
between theory and the actual practice of
ideas set forth in the Constitution. Critics
of our government also cite the manner In
which ecriminals make use of *"legal loop-
holes” which are not in the interest of the
common man, to twist the law to their
advantage,

There are defects that our critics can point
out in demeaning U.S. government, but these
shortcomings are the exception rather than
the rule.

The Constitution was written by many dif-
ferent types of men; no one interest group
was favored over another. The product they
created was so flexible as to have lasted over
175 years, Since 1787 the Constitution has
been elaborated and expanded to meet the
needs of a civilization which its writers could
never have foreseen, Pure food and drug laws,
lottery acts, a white slave law, a statute re-
quiring the use of safety devices on inter-
state trains, and many others have been
passed under the general authority given to
Congress.

The men who founded our republic knew
definitely the general ideas that they wanted
set forth In the Constitution, then left the
working out of 'detalls to later interpreters,
which has been proven a remarkably success-
ful method, by the test of survival.

In our complex society, the Constitution
protects the individual unable to do so him-
self. Most dealings are no longer conducted
on a one to one basis: a man buying meat
from a butcher who ralses the cattle for his
products himself. Rather, it is an individual
dealing with a giant corporation or other
such arrangements., Therefore laws were
needed to make the individual's rights
secure,

Another favorable point of the Constitu-
tion is its successful combination of the
elements of democracy and republic. True
democracy as practiced in anclent Greece
would not be a realistic form of American
government. There are too many people in
the U.S. today for each cltizen to present
his own view to the rest of the people, This
would resi.t in mass confusion. So, instead
the Conswutution 1s set up in such a way that
all people may voice their opinion, but to
certain representatives they have chosen ex-
pressly for this purpose. Men have constantly
sought to bring government officials and the
common people together. The Constltution
is an example of this effort. As in any political
system of government yet devised, flaws can
be found in it. But in relation to the favor-
able points in the Constitution, the draw-
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