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Mrs. Hicks of Massachusetts, Mr.
HorTON, Mr. KEATING, Mr. KEMP, Mr,
LANDGREBE, Mr, McKevrrt, Mr. MonN-
AGAN, Mr. PELLY, Mr. PucinNsKl, Mr.
RousseLor, Mr. SaNDMAN, Mr,
SCHERLE, and Mr. WILLIAMS) @

H. Con. Res. 385. Concurrent resolution
expressing the sense of Congress that the
Holy Crown of St. Stephen should remain in
the safekeeping of the U.S. Government until
Hungary once agaln functions as a constitu-
tional government established by the Hun-
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garian people through free choice; to the
Committee on Forelgn Affairs.

PRIVATE BILLS AND RESOLUTIONS

Under clause 1 of rule XXII, private
bills and resolutions were introduced and
severally referred as follows:

By Mr. CoNTE:

H.R. 10279. A bill for the relief of John C.

Garand; to the Committee on the Judiciary.
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By Mrs. Hicks of Massachusetts:
H.R. 10280. A bill for the relief of Antonio
Allocca; to the Committee on the Judiciary.

PETITIONS, ETC.

Under clause 1 of rule XXII,

117. The SPEAKER presented a petition of
Barry Dale Holland, Portsmouth, Va., rela-
tive to work rules, which was referred to the
Committee on Education and Labor,
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CONGRESS, THE PRESIDENT, AND
WAR POLICY

HON. ANCHER NELSEN

OF MINNESOTA
IN THE HOUSE OF REPRESENTATIVES
Thursday, July 29, 1971

Mr. NELSEN. Mr. Speaker, I am today
cosponsoring legislation which would
spell out more precisely conditions un-
der which American Armed Forces could
be committed to military action and
which would upgrade the role of Con-
gress in deciding questions involving lim-
ited or undeclared wars. I regard
legislation along this line as proper and
necessary if we are to avoid disasters like
Vietnam in the future.

Congress, the direct representative of
the American people, must be fully in-
formed at the very beginning of any mil-
itary action and must have a voice in the
decisionmaking. At the same time, we
must avoid tying the President’s hands
as Commander in Chief should he need
E;J respond immediately in a crisis situa-

on.

This measure, providing a procedure
for the exercise of congressional and ex-
ecutive powers over the use of the U.8.
Armed Forces, may help to avoid the pit-
falls of another undeclared war in future
time and place.

Briefly, the bill would require that any
military action taken by the President
would have to be approved by Congress
within 30 days or U.S. troops would have
to be withdrawn. A Joint Committee on
National Security would be creafed in
Congress and designated to meet with
the President’s National Security Counecil
prior to or within 24 hours after the U.S.
initiation of any military hostilities.

This 24-member panel would include
the Speaker of the House, President pro
tempore of the Senate, majority and mi-
nority leaders in both bodies, chairmen
and ranking minority members of House
and Senate committees responsible for
military, nuclear, legal, and foreign pol-
icies. The panel would also include two
Congressmen and two Senators selected
at large.

Following consultation with the Presi-
dent and his key advisers, the joint com-
mittee would be required to provide a full
and complete account of the circum-
stances involving hostile military action
to appropriate congressional committees
for immediate review by Congress.

The legislation would also specify, in
the absence of a declaration of war by
the Congress, conditions under which the
President would be authorized to commit
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U.S. forces to hostile action. Such action
would be permitted only:

To repel any attack against the United
States, its territories or possessions;

To repel any attack against U.S. forces
on the high seas, in the air, or lawfully
stationed on foreign territory;

To protect the lives of U.S. nationals
abroad; and

To comply with national treaty com-
mitments or legislative directives.

Mr. Speaker, I urge prompt action on
this initiative. '

CALVERT CLIFFS CASE

HON. JOHN D. DINGELL

OF MICHIGAN
IN THE HOUSE OF REPRESENTATIVES
Wednesday, July 28, 1971

Mr. DINGELL. Mr. Speaker, on July
23, 1971, the U.S. Court of Appeals for
the District of Columbia Circuit handed
down a broad and far-reaching decision
in the Calvert Cliffs case. Judge Wright,
speaking for a unsnimous court, held
that the National Environmental Policy
Act of 1969 must have a significant im-
pact upon agency decisionmaking proc-
ess regardless of considerations derived
from different environmental legislation.
This issue was dealt with in some detail
in the recent report from the Commit~
tee on Merchant Marine and Fisheries
following its extensive oversight hear-
ings last December—House Report 92-
316. The decision of the court corrobo-
rates the position taken in that report.

In order for my colleagues to have the
opportunity to see and review this im-
portant decision, I include its text at
this point in the CONGRESSIONAL RECORD:
UNITED STATES COURT OF APPEALS FOR THE

DisTRICT OF CoLUMBIA CIrculr, No. 24,839

AND NoO. 24,871] CALVERT CLIFFS' COORDINAT-

ING COMMITTEE, INC., ET AL., PETITIONERS V.

UNITED STATES AtoMIC ENERGY COMMIS-

SION AND UNITED STATES OF AMERICA, RE-

SPONDENTS, BALTIMORE GAS AND ELECTRIC

COMPANY, INTERVENOR: CALVERT CLIFFS’

COORDINATING COMMITTEE, INC., ET AL., PETI-

TIONERS V. UNITED STATES ATOoMIC ENERGY

CoMMISSION AND UNITED STATES OF AMERI-

CA, RESPONDENTS
(Petitions for Review of an Order of the

Atomic Energy Commission—Decided July

23, 1971)

Mr. Anthony Z. Roismaen, with whom
Messrs. Myron M. Cherry and Lewis Drain
were on the brief, for petitioners.

Mr. Marcus A. Rowden, Solicitor, Atomic
Energy Commission, with whom Messrs. How-
ard K. Shapar, Assistant General Counsel,
Licensing and Regulation, Atomic Energy

Commission, and Edmund Clark, Attorney,
Department of Justice, were on the brief, for
respondents. Mr. William C. Parler, Attorney,
Atomic Energy Commission, also entered an
appearance for respondent Atomic Energy
Commission.

Mr. George F. Trowbridge, with whom Mr.
Jay E. Silberg was on the brief, for intervenor
in No. 24,830.

Messrs. George D. Gibson and Arnold H.
Quint filed a brief on behalf of Duke Power
Company et al. as amici curiae in No, 24,871.

Mr. Roy B. Snapp filed a brief on behalf of
Arkansas Power and Light Company as
amicus curiae in No. 24,871.

Messrs. Arvin E. Upton, Leonard M, Trosten
and Henry V. Nickel filed a brief on behalf
of Consolidated Edison Company as amicus
curiae in No. 24,871.

Mr. Jerome E. Sharfman filed a brief on
behalf of Consumers Power Company as ami-
cus curiae in No. 24,871,

Messrs. H. Edward Dunkelberger, Jr.,
Christopher M. Little and Peter M. Phillipes
filed a brief on behalf on Indiana and Mi-
chigan Electrlic Company and Portland Gen-
eral Electric Company as amici curiae in No.
24,871,

Before WriGHT, TaMM and RopiNsoN, Cir-
cuit Judges.

WeriGHT, Circuit Judge: These cases are
only the beginning of what promises to be-
come & flood of new litigation—litigation
seeking judicial assistance in protecting our
natural environment. Several recently en-
acted statutes attest to the commitment of
the Government to control, at long last, the
destructive engine of material “progress.”:
But it remains to be seen whether the prom-
ise of this legislation will become a reality.
Therein lies the judicial role. In these cases,
we must for the first time Interpret the
broadest and perhaps most important of the
recent statutes: the National Environmental
Policy Act of 1960 (NEPA).* We must assess
claims that one of the agencies charged with
its administration has failed to live up to
the congressional mandate. Our duty, in
short, is to see that important legislative pur-
poses, heralded in the halls of Congress, are
not lost or misdirected in the vast hallways
of the federal bureaucracy.

NEPA, like so much other reform legis-
lation of the last 40 years, is cast in terms
of a general mandate and broad delegation
of authority to new and old adminisrative
agencles. It takes the major step of requir-
ing all federal agencles to consider values
of environmental preservation in their
spheres of activity, and it prescribes certain
procedural measures to ensure that those
values are in fact fully respected. Petitloners
argue that rules recently adopted by the
Atomic Energy Commission to govern con-
sideration of environmental matters fail to
satlsfy the rigor demanded by NEPA. The
Commission, on the other hand, contends
that the vagueness of the NEPA mandate and
delegation leaves much room for discretion
and that the rules challenged by petitioners
fall well within the broad scope of the Act.

Footnotes at end of article.
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We find the policies embodied in NEPA to
be a good deal clearer and more demanding
than does the Commission. We conclude
that the Commission's procedural rules do
not comply with the congressional policy.
Hence we remand these cases for further
rule making.
1

We begin our analysis with an examination
of NEPA's structure and approach and of
the Atomic Energy Commission rules which
are said to conflict with the requirements of
the Act. The relevant portion of NEPA is
Title I, consisting of five sections.? Section
101 sets forth the Act's basic substantive
policy: that the federal government “use all
practicable means and measures” to protect
environmental values. Congress did not
establish environmental protection as an
exclusive goal; rather, 1t desired a reordering
of priorities, so that environmental costs and
benefits will assume their proper place along
with other considerations. In Section 101(b),
imposing an explicit duty on federal officials,
the Act provides that “it is the continuing
responsibility of the Federal Government to
use all practicable means, consistent with
other essential considerations of national
policy,” to avoid environmental degradation,
preserve “historic, cultural, and natural” re-
sources, and promote “the widest range of
beneficial uses of the environment without
* * * undesirable and unintended
consequences.”

Thus the general substantive policy of the
Act I1s a flexible one. It leaves room for a
responsible exercise of discretion and may
not require particular substantive results in
particular problematic instances. However,
the Act also contalns very important *pro-
cedural” provisions—provisions which are
designed to see that all federal agencies do
in fact exercise the substantive discretion
given them. These provisions are not highly
flexible. Indeed, they establish a strict stand-
ard of compliance.

NEPA, first of all, makes environmental
protection a part of the mandate of every
federal agency and department. The Atomic
Energy Commission, for examlpe, had con-
tinually asserted, prior to NEPA, that it had
no statutory authority to concern Iitself
with the adverse environmental effects of
its action.* Now, however, its hands are no
longer tied, It is not only permitted, but com-
pelled, to take environmental wvalues into
account. Perhaps the greatest importance
of NEPA is to require the Atomic Energy
Commission and other agencles to consider
environmental issues just as they consider
other matters within their mandates. This
compulsion is most plainly stated in Sec-
tion 102. There, "“Congress authorizes and
directs that, to the fullest extent possible:
(1) the policies, regulations, and public laws
of the United States shall be interpreted
and administered in accordance with the
policies set forth in this Act * * =" Con-
gress also “authorizes and directs” that "(2)
all agencies of the Federal Government shall”
follow certain rigorous procedures in con-
sidering environmental values® Senator
Jackson, NEPA's principal sponsor, stated
that “[n]o agency will [now] be able to
maintain that it has no mandate or no
requirement to consider the environmental
consequences of its actions."®* He charac-
terized the requirements of Section 102 as
“action-forcing” and stated that *[o]ther-
wise, these lofty declarations [in Section
101] are nothing more than that.™?

The sort of consideration of environmental
values which NEPA compels is clarified in
Section 102(2) (A) and (B). In general, all
agencies must use a “systematic, interdis-
ciplinary approach"” to environmental plan-
ning and evaluation “in decisionmaking
which may have an impact on man's envi-
ronment.” In order to include all possible
environmental factors in the declsional equa-

Footnotes at end of article.
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tion, agencies must “identify and develop
methods and procedures * * * which will
insure that presently unquantified environ-
mental amenities and values may be given
appropriate consideration in decisionmaking
along with economic and technical consider-
ations,”* “Environmental amenities” will
often be in conflict with “economic and

technical conslderations.” To “consider"” the
former “along with” the latter must involve
& balancing process. In some instances en-
vironmental costs may outweigh economic
and technical benefits and in other instances
they may not. But NEPA mandates a rather
balancing

finely tuned and ‘“systemntic”
analysis in each instance.?

To ensure that the balancing analysis is
carried out and given full effect, Section
102(2) (C) requires that responsible officials
of all agencies prepare a “detailed statement”
covering the impact of particular actions on
the environment, the environmental costs
which might be avoided, and alternative
measures which might alter the cost-benefit
equation. The apparent purpose of the “de-
talled statement” is to aid in the agencies’
own decision making process and to advise
other interested agencies and the public of
the environmental consequences of planned
federal action. Beyond the *detailed state-
ment,” Section 102(2) (D) requires all agen-
cies specifically to “study, develop, and
describe appropriate alternatives to recom-
mended courses of action in any proposal
which involves unresolved conflicts concern-
ing alternative uses of available resources.”
This requirement, like the “detailed state-
ment" requirement, seeks to ensure that each
agency decision maker has before him and
takes Into proper account all possible ap-
proaches to a particular project (including
total abandonment of the project) which
would alter the environmental impact and
the cost-benefit balance. Only in that fashion
is it likely that the most intelligent, opti-
mally beneficial decision will ultimately be
made.

Moreover, by compelling a formal “detailed
statement” and a description of alternatives,
NEPA provides evidence that the mandated
decision making process has in fact taken
place and, most importantly, allows those
removed from the initial process to evaluate
and balance the factors on their own.

Of course, all of these Section 102 dutiles
are qualified by the phrase “to the fullest
extent possible.” We must stress as forcefully
as possible that this language does not pro-
vide an escape hatch for footdragging agen-
cles; it does not make NEPA's procedural
requirements somehow “discretionary.” Con-
gress did not intend the Act to be such a
paper tiger. Indeed, the requirement of en-
vironmental consideration *“to the fullest
extent possible” sets a high standard for the
agencies, a standard which must be rigor-
ously enforced by the reviewing courts.

Unlike the substantive duties of Section
101(B), which require agencies to “use all
practicable means consistent with other es-
sential considerations,” the procedural
duties of Section 102 must be fulfilled to the
“fullest extent possible.” ' This contrast, in
itself, is revealing, But the dispositive factor
in our interpretation is the expressed views
of the Senate and House conferees who wrot~
the “fullest extent possible” language into
NEPA. They stated: 2

“# * * The purpose of the new language
is to make it clear that each agency of the
Federal Government shall comply with the
directives set out in * * * [Section 102(2) ]
unless the existing law applicable to such
agency’s operations expressly prohiblts or
makes full compliance with one of the direc-
tives impossible. * * * Thus, it is the intent
of the conferees that the provision '‘toc the
fullest extent possible' shall not be used by
any Federal agency as a means of avoiding
compliance with the directives set out iIn
section 102. Rather, the language in section
102 is intended to assure that all agencies of
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the Federal Government shall comply with
the directives set out in said section ‘to the
fullest extent possible’ under their statutory
authorizations and that no agency shall uti-
lize an excessively narrow construction of its
existing statutory authorizations to avoid
compliance.” Thus the Section 102 duties are
not inherently flexible. They must be com-
plied with to the fullest extent, unless there
is a clear conflict of statutory authority.?
Considerations of administrative difficulty,
delay or economic cost will not suffice to
strip the section of its fundamental
importance.

We conclude, then, that Section 102 of
NEPA mandates a particular sort of careful
and informed decisionmaking process and
creates judicially enforceable dutles. The
reviewing courts probably cannot reverse a
substantive decision on its merits, under
Section 101, unless it be shown that the ac-
tual balance of costs and benefits that was
struck was arbitrary or clearly gave insuffi-
clent weight to environmental values. But
if the decision was reached procedurally
without individualized consideration and
balancing of environmental factors—con-
ducted fully and in good faith—it is the
responsibility of the courts to reverse, As
one District Court has sald of Sectlon 102
requirements: “It is hard to Imagine a
clearer or stronger mandate to the Courts.” =

In the cases before us now, we do not have
to review a particular decision by the Atomic
Energy Commission granting a construction
permit or an operating license. Rather, we
must review the Commission’s recently
promulgated rules which govern considera-
tion of environmental values in all individ-
ual decisions.” The rules were devised strictly
in order to comply with the NEPA proce-
dura® requirements—but petitioners argue
that they fall far short of the congressional
mandate.

The period of the rules’ gestation does not
indicate overenthusiasm on the Commission's
part. NEPA went into effect on January 1,
1870. On April 2, 1970—three months later—
the Commission issued its first, short policy
statement on implementation of the Act’s
procedural provisions.” After another span of
two months, the Commission published &
notice of proposed rule making in the Fed-
eral Register.® Petitioners submitted sub-
stantial comments critical of the proposed
rules. Finally, on December 3, 1970, the Com-
mission terminated its long rule making
proceeding by issuing a formal amendment,
labelled Appendix D, to its governing regula-
tions.’” Appendix D is a somewhat revised
versior of the earlier proposal and, at last,
commits the Commission to consider en-
vironmental impact in its decision making
process.

The procedure for environmental study
and consideration set up by the Appendix D
rules is as follows: Each applicant for an
initial construction permit must submit to
the Commission his own “environmental
report,” presenting his assessment of the
environmental impact of the planned facility
and possible alternatives which would alter
the impact. When construction is com-
pleted and the applicant applies for a 1i-
cense to operate the new facility, he must
again submit an “environmental report"” not-
ing any factors which have changed since
the original report. At each stage, the Com-
mission’s regulatory staff must take the ap-
plicant’s report and prepare its own “detailed
statement” of environmental costs benefits
and alternatives. The statement will then be
circulated to other interested and responsi-
ble agencies and made avallable to the public.

comments are received from those
sources, the staff must prepare a final “de-
talled statement” and make a final recom-
mendation on the application for & con-
struction permit or operating license.

Up to this point in the Appendix D rules
petitioners have raised no challenge. How-
ever, they do attack four other, specific parts
of the rules which, they say, violate the re-
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quirements of Section 102 of NEPA. Each of
these parts in some way lmits full con-
sideration and individualized balancing of
environmental values in the Commission’s
decision making process. (1) Although en-
vironmental factors must be considered by
the agency's regulatory staff under the rules,
such factors need not be considered by the
hearing board conducting an independent
review of staff recommendations, unless af-
firmatively raised by outside parties or staff
members. (2) Another part of the proce-
dural rules prohibits any such party from
raising non-radiological environmental Is-
sues at any hearing if the notice for that
hearing appeared in the Federal Reglster
before March 4, 1971. (3) Moreover, the
hearing board is prohibited from conduct-
ing an independent evaluation and balanc-
ing of certaln environmental factors if other
responsible agencies have already certified
that their own environmental standards are
satisfied by the proposed federal action. (4)
Finally, the Commission’s rules provide that
when a construction permit for a facility has
been issued before NEPA compliance was re-
quired and when an operating license has
yet to be issued, the agency will not formally
consider environmental factors or require
modifications in the proposed facility until
the time of the issuance of the operating
license. Each of these parts of the Commis-
sion’s rules will be described at greater
length and evaluated under NEPA in the
following sections of this opinion.

NEPA makes only one specific reference to
consideration of environmental values in
agency review processes. Sectlon 102(2)(C)
provides that coples of the staff’s “detailed
statement” and comments thereon “shall ac-
company the proposal through the existing
agency review processes.” The Atomic Energy
Commission's rules may seem in technical
compliance with the letter of that provision.
They state:

“12. If any party to a proceeding * * *
raises any [environmental] issue * * * the
Applicant's Environmental Report and the
Detailed Statement will be offered in evi-
dence. The atomic safety and licensing board
will make findings of fact on, and resolve,
the matters in controversy among the parties
with regard to those issues. Depending on the
resolution of those issues, the permit or
license may be granted, denied, or appro-
priately conditioned to protect environmental
values.

*13. When no party to a proceeding
ralses any [environmental] issue * * * such
issues will not be considered by the atomic
safety and licensing board. Under such cir-
cumstances, although the Applicant’s En-
vironmental Report, comments thereon, and
the Detailed Statement will accompany the
application through the Commission’s review
processes, they will not be received In evi-
dence, and the Commission’s responsibilities
under the National Environmental Policy Act
of 1969 will be carried out in toto outside the
hearing process."” 1®

The question here is whether the Com-
mission is correct in thinking that its NEPA
responsibilities may “be carried out in toto
outside the hearing process”—whether it is
enough that environmental data and evalua-
tions merely “accompany” an application
through the review process, but receive no
consideration whatever from the hearing
board.

We believe that the Commission’s crabbed
interpretation of NEPA makes a mockery of
the Act. What possible purpose could there
be in the Section 102(2)(C) requirement
(that the "detalled statement” accompany
proposals through agency review processes)
if “accompany” means no more than physical
proximity—mandating no more than the
physical act of passing certain folders and
papers, unopened, to reviewing officials along
with other folders and papers? What pos-

Footnotes at end of article.
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sible purpose could there be in requiring
the “detalled statement” to be before hear-
ing boards, if the boards are free to ignore
entirely the contents of the statements?
NEPA was meant to do more than regulate
the flow of papers in the federal bureaucracy.
The word “accompany” in Section 102(2) (C)
must not be read so narrowly as to make the
Act ludicrous. It must, rather, be read to in-
dicate a congressional intent that environ-
mental factors, as compiled in the “detailed
statement,” be considered through agency
review processes.’?

Beyond Section 102(2) (C), NEPA requires
that agencles consider the environmental
impact of their actions “to the fullest extent
possible.” The Act i1s addressed to agencies
as a whole, not only to their professional
staffs. Compliance to the “fullest” possible
extent would seem to demand that environ-
mental issues be considered at every impor-
tant stage in the decision making process
concerning a particular action—at every
stage where an overall balancing of environ-
mental and nonenvironmental factors is
appropriate and where alterations might be
made in the proposed action to minimize
environmental costs. Of course, considera-
tion which is entirely duplicative is not
necessarlly required. But independent review
of staff proposals by hearing boards is hardly
a duplicative function. A truly independent
review provides a crucial check on the staff's
recommendations. The Commission's hearing
boards automatically consider nonenviron-
mental factors, even though they have been
previously studied by the staff. Clearly, the
review process is an appropriate stage at
which to balance conflicting factors against
one another. And, just as clearly, It provides
an important opportunity to reject or sig-
nificantly modify the stafli’'s recommended
action. Environmental factor, therefore,
should not be singled out and excluded, at
this stage, from the proper balance of values
envisioned by NEPA.

The Commission’s regulations provide that
in an uncontested proceeding the hearing
board shall on its own “determine whether
the application and the record of the pro-
ceeding contaln sufficient information, and
the review of the application by the Commis-
slon’s regulatory staff has been adequate,
to support affirmative findings on" wvarious
nonenvironmental factors.® NEPA requires
at least as much automatic consideration of
environmental factors. In uncontested hear-
ings, the board need not necessarily go over
the same ground covered in the *‘detailed
statement.” But it must at least examine the
statement carefully to determine whether
“the review * * * by the Commission’s regula-
tory staffl has been adequate.” And it must
independently consider the final balance
among conflicting factors that is struck in
the stafl’s recommendation.

The rationale of the Commission’s limita-
tion of environmental issues to hearings in
which parties affirmatively raise those issues
may have been one of economy. It may have
been supposed that, whenever there are seri-
ous environmental costs overlcoked or un-
corrected by the staff, some party will in-
tervene to bring those costs to the hearing
board’s attention, Of course, independent re-
view of the “detailed statement” and inde-
pendent balancing of factors in an uncon-
tested hearing will take some time. If it is
done properly, it will take a significant
amount of time. But all of the NEPA prcce-
dures take time, Such administrative costs
are not enough to undercut the Act’s re-
gquirement that environmental protection be
considered “to the fullest extent possible,”
see¢ text at pages 9-11 supra. It is, moreover,
unrealistic to assume that there will always
be an Intervenor with the information,
energy and money required to challenge a
stafl recommendation which ignores environ-
mental costs, NEPA establishes environ-
mental protection as an integral part of the
Atomic Energy Commission’s basic mandate.
‘The primary responsibility for fulfilling that
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mandate lles with the Commission. Its re-
sponsibility is not simply to sit back, like
an umpire, and resolve adversary conten-
tions at the hearing stage. Rather, it must
itself take the initiative of considering en-
vironmental values at every distinctive and
comprehensive stage of the process beyond
the staff’s evaluation and recommendation.®

III

Congress passed the final version of NEPA
in late 1969, and the Act went into full effect
on January 1, 1970. Yet the Atomic Energy
Commission’s rules prohibit any considera-
tion of environmental Issues by its hearing
boards at proceedings officlally noticed be-
fore March 4, 1971.% This is 14 months after
the effective date of NEPA. And the hearings
affected may go on for as much as a year
longer until final action is taken. The re-
sult is that major federal actlons having
a significant environmental impact may be
taken by the Commission, without full
NEPA compliance, more than two years after
the Act’s effective date. In view of the im-
portance of environmental conslderation
during the agency review process, see Part IT
supra, such a time lag is shocking.

The Commission explained that its wvery
long time lag was intended “to provide an
orderly period of transition in the conduct of
the Commission’'s regulatory proceedings
and to avold unreasonable delays in the
construction and operation of nuclear power
plants urgently needed to meet ¢he national
requirements for electric power.”* Before
this court, it has claimed authority for its
action, arguing that *“the statute did not
lay down detalled guidelines and inflexible
timetables for its implementation; and we
find in it no bar to agency provisions which
are designed to accommodate transitional
implementation problems.” %

Again, the Commission’s approach to statu-
tory interpretation is strange indeed—so
strange that it seems to reveal a rather
thoroughgoing reluctance to meet the NEPA
procedural obligations in the agency review
process, the stage at which deliberation is
most open to public examination and subject
to the participation of public intervenors.
The Act, it is true, lacks an “inflexible time-
table” for its implementation. But it does
have a clear effective date, consistently en-
forced by reviewing courts up to now. Every
federal court having faced the issues has
held that the procedural requirements of
NEPA must be met in order to uphold fed-
eral action taken after January 1, 1970.** The
absence of a “timetable” for compliance has
never been held sufficient, in itself, to put
off the date on which a congressional man-
date takes effect. The absence of a “time-
table,” rather, indicates that compliance 1is
required forthwith.

The only part of the Act which even im-
plies that implementation may be subject,
in some cases, to some significant delay is
Section 108, There, Congress provided that
all agencies must review “their present
statutory authority, administrative regula-
tions, and current policies and procedures
for the purpose of determining whether there
are any deficlencles or inconsistencies therein
which prohibit full compliance” with NEPA.
Agencies finding some such insuperable diffi-
culty are obliged to “propose to the President
not later than July 1, 1971, such measures
as may be necessary to bring their authority
and policies into conformity with the intent,
purposes, and procedures set forth in this
Act.”

The Commission, however, cannot justify
its time lag under these Section 103 provi-
slons. Indeed, it has not attempted to do
so; only intervenors have raised the argu-
ment. Section 103 could support a substan-
tial delay only by an agency which in fact
discovered an insuperable barrier to com-
pliance with the Act and required time to
formulate and propose the needed reforma-
tive measures. The actual review of existing
statutory authority and regulations cannot
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be a particularly lengthy process for experi-
enced counsel of a federal agency. Of course,
the Atomic Energy Commission discovered
no obstacle to NEPA implementation. Al-
though 1t did not report its conclusion to
the President until October 2, 1970, that
nine-month delay (January to October) can-
not justify so long a period of noncompli-
ance with the Act. It certainly cannot justify
a further delay of compliance until March 4,
1971.

No doubt the process of formulating pro-
cedural rules to implement NEPA takes some
time, Congress cannot have expected that
federal agencies would immediately begin
considering environmental issues on January
1, 1970. But the eflective date of the Act does
set a time for agencles to begin adopting
rules and it demands that they strive, “to
the fullest extent possible,” to be prompt in
the process. The Atomic Energy Commission
has falled in this regard.® Consideration of
environmental issues in the agency review
process, for example, is quite clearly com-
pelled by the Act®” The Commission cannot
justify its 11-month delay in adopting rules
on this point as part of a difficult, discre-
tionary effort to decide whether or not its
hearing boards should deal with environ-
mental gquestions at all.

Even if the long delay had been necessary,
however, the Commission would not be re-
lleved of all NEPA responsibility to hold
publlc hearings on the environmental con-
sequences of actlons taken between Janu-
ary 1, 1970 and final adoption of the rules.
Although the Act's effective date may not re-
guire instant compliance, it must at least re-
quire that NEPA procedures, once estab-
lished, be applled to consider prompt altera-
tions in the plans or operations of facilities
approved without compliance.® Yet the Com-
mission's rules contain no such provision.
Indeed, they do not even apply to the hear-
ings still being conducted at the time of their
adoption on December 3, 1970—or, for that
matter, to hearings initiated in the following
three months. The delayed compliance date
of March 4, 1971, then, cannot be justified
by the Commission’s long drawn out rule
making process.

Strangely, the Commission has principally
relied on more pragmatic arguments. It seems
an unfortunate affliction of large organiza-
tions to resist new procedures and to envision
massive roadblocks to their adoption. Hence
the Commission’s talk of the need for an
“orderly transition” to the NEFA procedures.
It is difficult to credit the Commission’s
argument that several months were needed
to work the consideration of environmental
values into its review process. Before the
enactment of NEPA, the Commission already
had regulations requiring that hearings in-
clude health, safety and radiological mat-
ters.® The introduction of environmental
matters cannot have presented a radically
unsettling problem. And, in any event, the
obvious sense of urgency on the part of
Congress should make clear that a transition,
however “orderly”, must proceed at a pace
faster than a funeral procession.

In the end, the Commission's long delay
seems based upon what it belleves to be a
pressing national power crisis. Inclusion of
environmental issues in pre-March 4, 1971
hearings might have held up the licensing
of some power plants for a time. But the
very purpose of NEPA was to tell federal
agencies that environmental protection is as
much a part of their responsibility as is
protection and promotion of the Industries
they regulate. Whether or not the spectre of
2 national power crisis is as real as the Com=-
misslon apparently belleves, it must not be
used to create a blackout of environmental
consideration in the agency review process.
NEPA compels a case-by-case examination
and balancing of discrete factors. Perhaps
there may be cases in which the need for
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rapid licensing of a particular facility would
Justify a strict time limit on a hearing
board’s review of environmental issues; but
a blanket banning of such issues until March
4, 1971 is impermissible under NEPA,

w

The sweep of NEPA is extraordinarily
broad, compelling consideration of any and
all types of environmental impact of federal
action, However, the Atomic Energy Com-
mission’s rules specifically exclude from full
consideration a wide variety of environmen-
tal issues. First, they provide that no party
may raise and the Commission may not in-
dependently examine any problem of water
quality—perhaps the most significant im-
pact of nuclear power plants. Rather, the
Commission indicates that it will defer to-
tally to water quality standards devised and
administered by state agencies and approved
by the federal government under the Fed-
eral Water Pollution Control Act.® Secondly,
the rules provide for similar abdication of
NEPA authority to the standards of other
agencies:

“With respect to those aspects of environ-
mental quality for which environmental
quality standards and requirements have
been established by authorized Federal,
State, and regional agencies, proof that the
applicant is equipped to observe and agrees
to cbhserve such standards and requirements
will be considered a satisfactory showing
that there will not be a significant, adverse
effect on the environment. Certification by
the appropriate agency that there is reason-
able assurance that the applicant for the
permit or license will observe such standards
and requirements will be considered dis-
positive for this purpose.”

The most the Commission will do Is include
a condition in all construction permits and
operating licenses requiring compliance with
the water quality or other standards set
by such agencies.® The upshot is that the
NEPA procedures, viewed by the Commission
as superfluous, will wither away in disuse,
applied only to those environmental issues
wholly unregulated by any other federal,
state or regional body.

We belleve the Commission's rule is in
fundamental conflict with the basic pur-
pose of the Act. NEPA mandates a case-by-
case balancing judgment on the part of
federal agencies. In each individual case,
the particular economic and tfechnical
benefits of planned action must be assessed
and then weighed against the environ-
mental costs; alternatives must be consid-
ered which would affect the balance of
values. See text at pages 7-9 supra. The
magnitude of possible benefits and possible
costs may lie anywhere on a broad spec-
trum. Much will depend on the particular
magnitudes involved In particular cases. In
some cases, the benefits will be great enough
to justify a certain quantum of environ-
mental costs; in other cases, they will not
be so great and the proposed action may
have to be abandoned or significantly altered
g0 as to bring the benefits and costs into
a proper balance. The point of the individ-
ualized balancing analysis is to ensure that,
with possible alterations, the optimally
beneficial action is finally taken.

Certification by another agency that its
own environmental standards are satisfied
involves an entirely different kind of judg-
ment. Such agencles, without overall respon-
sibility for the particular federal action in
question, attend only to one aspect of the
problem: the magnitude of certain environ-
mental costs. They simply determine
whether those costs exceed an allowable
amount. Their certification does not mean
that they found no environmental damage
whatever. In fact, there may be significant
environmental damage (e.g., water pollu-
tion), but not quite enough to violate ap-
plicable (e.g., water quality) standards. Cer-
tifying agencles do not attempt to weigh
that damage against the opposing benefits.
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Thus the balancing analysis remains to be
done. It may be that the environmental
costs, though passing prescribed standards,
are nonetheless great enough to outweigh
the particular economic and technical bene-
fits involved in the planned action. The only
agency in a position to make such a judg-
ment is the agency with overall responsibil-
ity for the proposed federal action—the
agency to which NEPA is specifically
directed.

The Atomic Energy Commission, abdicat-
ing entirely to other agencies’ certifications,
neglects the mandated balancing analysis.
Concerned members of the public are
thereby precluded from raising a wide range
of environmental lssues in order to affect
particular Commission decisions. And the
special purpose of NEPA is subverted.

Argulng before this court, the Commission
has made much of the special environmental
expertise of the agencies which set environ-
mental standards. NEPA did not overlook
this consideration. Indeed, the Act 1s quite
explicit in describing the attention which is
to be given to the views and standards of
other agencies. Section 102(2) (C) provides:

“Prior to making any detailed statement,
the responsible Federal official shall consult
with and obtain the comments of any Federal
agency which has jurisdiction by law or spe-
cial expertise with respect to any environ-
mental impact involved. Copies of such state-
ment and the comments and views of the
appropriate Federal, State, and local agen-
cles, which are authorized to develop and
enforce environmental standards, shall be
made available to the Preslident, the Council
on Environmental Quality and to the
public LA R R

Thus the Congress was surely cognizant of
federal, state and local agencies “authorized
to develop and enforce environmental stand-
ards.” But it provided, in Section 102(2) (C),
only for full consultation, It most certainly
did not authorize a total abdication to those
agencies. Nor did it grant a license to dls-
regard the main body of NEPA obligations.

Of course, federal agencies such as the
Atomic Energy Commission may have specific
duties, under acts other than NEPA, to obey
particular environmental standards. Section
104 of NEPA makes clear that such duties are
not to be ignored:

“Nothing in Sectlon 102 or 103 shall in any

way affect the speclfic statutory obligations
of any Federal agency (1) to comply with
criteria or standards of environmental qual-
ity, (2) to coordinate or consult with any
other Federal or State agency, or (3) to act,
or refrain from acting contingent upon the
recommendations or certification of any
other Federal or State agency.”
On its face, Section 104 seems quite un-
extraordinary, intended only to see that the
general procedural reforms achieved in NEPA
do not wipe out the more specific environ-
mental controls imposed by other statutes.
Ironically, however, the Commisslon argues
that Section 104 in fact allows other statutes
to wipe out NEPA.

Since the Commission places great reliance
on Section 104 to support its abdication to
standard setting agencies, we should first
note the section’s obvious limitation. It deals
only with deference to such agencles which is
compelled by “specific statutory obligations.”
The Commission has brought to our attention
one “specific statutory obligation”: the
Water Quality Improvement Act of 1970
(WQIA).** That Act prohibits federal licen-
sing bodies, such as the Atomic Energy Com-
mission, from issuing licenses for facilities
which pollute “the navigable waters of the
Unlted States" unless they recelve a certifi-
cation from the appropriate agency that com-
pliance with applicable water quality stand-
ards 1s reasonably assured. Thus Section 104
applies in some fashion to consideration of
water quality matters. But it definitely can-
not support—indeed, it is not even relevant
to—the Commission’s wholesale abdication to
the standards and certifications of any and
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all federal, state and local agencles dealing
with matters other than water quality.

As to water quality, Section 104 and
WQIA clearly require obedience to standards,
set by other agencies. But obedience does not
imply total abdication, Certainly, the lan-

e of Section 104 does not authorize an
abdication. It does not suggest that other
“specific statutory obligations” will entirely
replace NEPA. Rather, it ensures that three
sorts of “obligations” will not be undermined
by NEPA: (1) the obligation to *“comply”
with certaln standards, (2) the obligation
to “coordinate” or “consult” with certain
agencles, and (3) the obligation to “act, or
refrain from acting contingent upon” a certi-
fication from certain agencies. WQIA im-
poses the third sort of obligation. It makes
the granting of a license by the Commission
“contingent upon” a water quality certifica-
tion. But it does not require the Commis~
sion to grant a license once a certification
has been issued. It does not preclude the
Commission from demanding water pollution
controls from its licensees which are more
strict than those demanded by the applicable
water gquality standards of the certifying
agency.® It is very important to understand
these facts about WQIA, For all that Section
104 of NEFPA does 18 to reaffirm other “specific
statutory obligations.” Unless those obliga-
tions are plainly mutually exclusive with the
requirements of NEFPA, the specific mandate
of NEPA must remain in force. In other
words, Section 104 can operate to relleve an
agency of its NEPA duties only if other
“specific statutory obligations” clearly pre-
clude performance of those dutles,

Obedience to water quality certifications
under WQIA is not mutually exclusive with
the NEPA procedures. It does not preclude
performance of the NEPA dutles. Water
quality certifications essentially establish a
minimum condition for the granting of a
license. But they need not end the matter.
The Commisison can then go on to perform
the very different operation of balancing the
overall benefits and costs of a particular pro-
posed project, and consider alterations (above
and beyond the applicable water quality
standards) which would further reduce en-
vironmental damage. Because the Commis-
sion can still conduct the NEPA balancing
analysis, conslstent with WQIA, Section 104
does not exempt it from doing so. And it,
therefore, must conduct the obligatory analy-
sis under the prescribed procedures.

We believe the above result follows from
the plain language of Section 104 of NEPA
and WQIA. However, the Commission argues
that we should delve beneath the plain
language and adopt a significantly different
interpretation. It relies entirely upon certain
statements made by Senator Jackson and
Senator Muskie, the sponsors of NEPA and
WQIA respectively.® Those statements indi-
cate that Section 104 was the product of a
compromise Intended to eliminate any con-
flict between the two bills then in the Senate.
The overriding purpose was to prevent
NEPA from eclipsing obedience to more
specific standards under WQIA. Senator
Muskie, distrustful of “self-policing by Fed-
eral agencles which pollute or license pollu-
tion,"” was particularly concerned that NEFPA
not undercut the independent role of stand-
ard setting agencles.® Most of his and Sena-~
tor Jackson's comments stop short of
suggesting that NEFA would have no appli-
cation in water quality matters; their goal
was to protect WQIA, not to undercut NEPA.
Our interpretation of Section 104 is perfectly
consistent with that purpose,

Yet the statements of the two Senators
occasionally indicate they were willing to
go farther, to permit agencies such as the
Atomic Energy Commission to forego at least
some NEPA procedures In consideration of
water quality. Senator Jackson, for example,
sald, “The compromise worked out between
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the bills provides that the licensing agency
will not have to make a detailed statement
on wtaer quality If the State or other ap-
propriate agency has made a certification
pursuant to [WQIA]."* Perhaps Senator
Jackson would have required some considera-
tion and balancing of environmental costs—
despite the lack of a formal detalled state-
ment—but he did not spell out his views.
No Senator, other than Senators Jackson
and Muskie, addressed himself specifically
to the problem during floor discussion. Nor
did any member of the House of Representa-
tives.® The sectlon-by-section analysis of
NEPA submitted to the Senate clearly stated
the overriding purpose of Section 104: that
“no agency may substitute the procedures
outlined in this Act for more restrictive and
specific procedures established by law govern-
ing its activities.” ® The report does not sug-
gest there that NEPA procedures should be
entirely abandoned, but rather that they
should not be “substituted” for more specific
standards. In one rather cryptic sentence,
the analysis does muddy the waters some-
what, stating that “[1]t is the intention that
where there is no more effective procedure
already established, the procedure of this act
will be followed."” “ Notably, however, the
sentence does not state that in the presence
of “more effective procedures” the NEPA pro-
cedure will be abandoned entirely. It seems
purposefully vague, quite possibly meaning
that obedience to the certifications of stand-
ard setting agencies must alter, by supple-
menting, the normal “procedure of this act.”

This rather meager legislative history, in
our view, cannot radically transform the
purport of the plain words of Sectlon 104.
Had the Senate sponsors fully intended to
allow a total abdication of NEPA responsi-
bilitles in water quallty matters—rather than
a supplementing of them by strict obedience
to the specific standards of WQIA—the lan-
guage of Section 104 could easlily have been
changed. As the Supreme Court often has
said, the legislative history of a statute (par-
ticularly such relatively meager and vague
history as we have here) cannot radically
affect its interpretation if the language of
the statute is clear. See, e.g., Packard Motor
Car Co. v. NLRB, 330 U.S. 485 (1947); Kueh-
ner v. Irving Trust Co., 209 U.S. 445 (1937);
Fairport, Painesville & Eastern R. Co.v. Mere-
dith, 202 U.S. 589 (1934); Wilbur v. United
States ex rel. Vindicator Consolidated Gold
Mining Co., 284 U.S. 231 (1931). In a recent
case interpreting a veterans' act, the Court
set down the prineciple which must govern
our approach to the case before us:

“Having concluded that the provisions of
§ 1 are clear and unequivocal on their face,
we find no need to resort to the legislative
history of the Act. Since the State has placed
such heavy reliance upon that history, how-
ever, we do deem it appropriate to point out
that this history is at best inconclusive. It is
true, as the State points out, that Repre-
sentative Rankin, as Chairman of the Com-
mittee handling the bill on the floor of the
House, expressed his view during the course
of discussion of the bill on the floor that the
1941 Act would not apply to [the sort of
case in question] * * *, But such state-
ments, even when they stand alone, have
never been regarded as sufficiently compelling
to justify deviation from the plain language
of a statute. * * *»

United States v. Oregon, 366 U.S. 643, 648
(1861). (Footnotes omitted.) It is, after all,
the plain language of the statute which all
the members of both houses of Congress
must approve or disapprove. The courts
should not allow that language to be sig-
nificantly undercut. In cases such as this
one, the most we should do to interpret clear
statutory wording is to see that the over-
riding purpose behind the wording supports
its plaln meaning. We have done that here.
And we conclude that SBection 104 of NEPA
does not permit the sort of total abdication
of responsibility practiced by the Atomic
Energy Commission.
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Petitioners' final attack is on the Com-
mission’s rules governing a particular set
of nuclear facilities: those for which con=-
struction permits were granted without con-
sideration of environmental issues, but for
which operating licenses have yet to be is-
sued. These facilities, still in varying stages
of construction, include the one of most
immediate concern to one of the petitioners:
the Calvert Cliffs nuclear power plant on
Chesapeake Bay in Maryland.

The Commission's rules recognize that the
granting of a construction permit before
NEPA's effective date does not justify bland
inattention to environmental consequences
until the operating license proceedings, per-
haps far in the future. The rules require that
measures be taken now for environmental
protection. Specifically, the Commission has
provided for three such measures during the
pre-operating license stage. First, it has re-
quired that a condition be added to all con-
struction permits, “whenever issued,” which
would oblige the holders of the permits to
observe all applicable environmenal stand-
ards imposed by federal or state law. Second,
it has required permit holders to submit their
own environmental report on the facility un-
der construction. And third, it has initiated
procedures for the drafting of its staff’s “de-
talled environmental statement” in advance
of operating license proceedings.*

The one thing the Commission has refused
to do is take any independent action based
upon the material in the environmental re-
ports and *detalled statements.” Whatever
environmental damage the reports and state-
ments may reveal, the Commission will allow
construction to proceed on the original plans.
It will not even consider requiring alterations
in those plans (beyond compliance with
external standards which would be bind-
ing in any event), though the “detalled
statements” must contain an analysis of
possible alternatives and may suggest rela-
tively inexpensive but highly beneficial
changes. Moreover, the Commission has, as
& blanket policy, refused to consider the pos-
sibility of temporarily halting construction
in particular cases pending a full study of a
facility’s environmental impact. It has also
refused to welgh the pros and cons of “back-
fitting” for particular facilities (alteration of
already constructed portions of the facilities
in order to incorporate new technologlcal de-
velopments designed to protect the environ-
ment). Thus reports and statements will be
produced, but nothing will be done with
them. Once again, the Commission seems
to believe that the mere drafting and filing
of papers is enough to satisfy NEPA.

The Commission appears to recognize the
severe limitation which its rules impose on
environmental protection. Yet it argues that
full NEPA consideration of alternatives and
independent action would cause too much
delay at the pre-operating license stage. It
Justifies its rules as the most that is “prac-
ticable, In the light of environmental needs
and ‘other essential considerations of na-
tional policy'.” % It cites, in particular, the
“national power crisis” as a consideration of
national policy militating against delay in
construction of nuclear power facilities.

The Commission relies upon the flexible
NEPA mandate to “use all practicable means
consistent with other essential considerations
of national policy.” As we have previously
pointed out, however, that mandate applies
only to the substantive guidelines set forth
in Section 101 of the Act. See pages 9-10
supra. The procedural duties, the duties to
give full consideration to environmental pro-
tection, are subject to a much more strict
standard of compliance, By now, the appli-
cable principle should be absolutely clear.
NEPA requires that an agency must—to
the fullest extent possible under its other
statutory obligations—consider alternatives
to its actions which would reduce environ-
menal damage. That principle establishes
that consideration of environmental matters
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must be more than a pro forma ritual.
Clearly, it Is pointless to “conslder” en-
vironmental costs without also seriously
considering action to avoid them. Such a full
exercise of substantive discretion is required
at every important, appropriate and non-
duplicative stage of an agency’'s proceedings.
See text at pages 16-17 supra.

The special importance of the pre-operat-
ing license stage is nmot difficult to fathom.

In cases where environmental costs were
not considered In granting a construction
permit, it Is very llkely that the planned
facility will include some features which do
significant damage to the environment and
which could not have survived a rigorous
balancing of costs and benefits. At the later
operating license proceedings, this environ-
mental damage will have to be fully consid-
ered. But by that time the situation will
have changed radically. Once a facility has
been completely constructed, the economic
cost of any alteration may be very great. In
the language of NEPA, there is likely to be
an “irreversible and {rretrievable commit-
ment of resources,” which will inevitably re-
strict the Commission’s options. Either the
licensee will have to undergo a major ex-
pense in making alterations in a completed
facility or the environmental harm will have
to be tolerated. It is all too probable that
the latter result would come to pass.

By refusing to consider requirement of
alterations until construction is completed,
the Commission may effectively foreclose the
environmental protection desired by Con-
gress. It may also foreclose rigorous consid-
erations of environmental factors at the
eventual operating license proceedings. If
“irreversible and firretrievable commit-
ment[s] of resources” have already been

made, the license hearing (and any public
intervention therein) may become a hollow
exercise. This hardly amounts to considera-
tion of environmental values “to the fullest

extent possible.”

A full NEPA consideration of alterations in
the original plans of a facility, then, is both
important and appropriate well before the
operating license proceedings. It is not dupli-
cative if environmental issues were not con-
sidered in granting the construction permit.
And it need not be duplicated, absent new
information or new developments, at the op~
erating license stage. In order that the pre-
operating license review be as effective as
possible, the Commission should consider
very seriously the requirement of a tempo-
rary halt in construction pending its review
and the “backfitting” of technological in-
novations. For no action which might mini-
mize environmental damage may be dismissed
out of hand. Of course, final operation of the
facllity may be delayed thereby. But some
delay is inherent whenever the NEPA con-
sideration 1s conducted—whether before or at
the license proceedings. It is far more con-
sistent with the purposes of the Act to delay
operation at a stage where real environmental
protection may come about than at a stage
where corrective actlon may be so costly as
to be impossible.

Thus we conclude that the Commission
must go farther than it has in its present
rules. It must consider action, as well as
file reports and papers, at the pre-operating
license stage. As the Commission candidly ad-
mits, such consideration does not amount to
a retroactive application of NEPA. Although
the projects in question may have been com-
menced and initially approved before Janu-
ary 1, 1970, the Act clearly applies to them
since they must still pass muster before go-
ing into full operation.® All we demand is
that the environmental review be as full and
fruitful as possible.

vI

We hold that, In the four respects detailed
above, the Commission must revise its rules
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governing consideration of environmental is-
sues. We do not impose a harsh burden on
the Commission. For we require only an ex-
ercise of substantive discretion which will
protect the environment “to the fullest ex-
tent possible.” No less is required if the grand
congressional purposes underlying NEPA are
to become & reality.

Remanded for proceedings consistent with
this opinion.
[Public Law 91-190, 91st Congress, 5. 1075,

January 1, 1970]
APPENDIX

An act to establish a national policy for the

environment, to provide for the establish-

ment of a Councll on Environmental Qual-

ity, and for other purposes

Be it enacted by the Senate and House
of Representatives of the United States of
America in Congress assembled, That this
Act may be cited as the “National Environ-
mental Policy Act of 1969."

PURPOSE

SEc. 2. The purposes of this Act are: To
declare a national policy which will encour-
age productive and enjoyable harmony be-
tween man and his environment; to promote
efforts which will prevent or eliminate dam-
age to the environment and biosphere and
stimulate the health and welfare of man;
to enrich the understanding of the ecological
systems and natural resources important to
the Nation; and to establish a Council on
Environmental Quality.

TITLE I

DECLARATION OF NATIONAL ENVIRONMENTAL
POLICY

Sec. 101. (a) The Congress, recognizing the
profound impact of man's activity on the
interrelations of all components of the nat-
ural environment, particularly the profound
influences of population growth, high-
density urbanization, industrial expansion,
resource exploitation, and new and expand-
ing technological advances and recognizing
further the critical importance of restoring
and maintaining environmental quality to
the overall welfare and development of man,
declares that it is the continuing policy of
the Federal Government, in cooperation with
State and local governments, and other con-
cerned public and private organizations, to
use all practicable means and measures, in-
cluding finaneial and technical assistance, In
a manner calculated to foster and promote
the general welfare, to create and maintain
conditions under which man and nature can
exist in productive harmony, and fulfill the
soclal, economiec, and other requirements of
present and future generations of Americans,

(b) In order to carry out the policy set
forth in this Act, it is the continuing re-
sponsibility of the Federal Government to
use all practicable means, consistent with
other essential considerations of national
policy, to improve and coordinate Federal
plans, functions, programs, and resources to
the end that the Nation may—

(1) fulfill the responsibilities of each gen-
eration as trustee of the environment for
succeeding generations;

(2) assure for all Americans safe, health-
ful, productive, and esthetically and cul-
turally pleasing surroundings;

(8) attain the widest range of beneficial
uses of the environment without degrada-
tion, risk to health or safety, or other unde-
sirable and unintended consequences;

(4) preserve important historic, cultural,
and natural aspects of our national herl-
tage, and maintain, wherever possible, an
environment which supports diversity and
variety of individual choice;

(6) achieve a balance between population
and resource use which will permit high
standards of living and a wide sharing of
life's amenities; and

(6) enhance the quality of renewable re-
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sources and approach the maximum attain-
able recycling of depletable resources,

{(c) The Congress recognizes that each
person should enjoy a healthful environment
and that each person has a responsibility to
contribute to the preservation and enhance-
ment of the environment.

Sec. 102. The Congress authorizes and di-
rects that, to the fullest extent possible:
(1) the policies, regulations, and public laws
of the United States shall be interpreted
and administered in accordance with the
policies set forth In this Act, and (2) all
agencies of the Federal Government shall—

(A) utilize a systematic, interdisciplinary
approach which will insure the integrated
use of the natural and social sclences and
the environmental design arts in planning
and in decislonmaking which may have an
impact on man’s environment;

(B) identify and develop methods and
procedures, in consultation with the Council
on Environmental Quality established by
title IT of this Act, which will insure that
presently unquantified environmental amen-
itles and values may be given appropriate
consideration in decisionmaking along with
economic and technical considerations;

(C) Include in every recommendation or
report on proposals for legislation and other
major Federal actions significantly affect-
ing the quality of the human environment,
& detalled statement by the responsible
official on—

(1) the environmental impact of the pro-
posed action,

(ii) any adverse environmental effects
which cannot be avolded should the proposal
be implemented,

(ii1) alternatives to the proposed action,

(iv) the relationship between local short-
term uses of man’'s environment and the
maintenance and enhancement of long-term
productivity, and

(v) any irreversible and irretrievable
commitments of resources which would be
involved in the proposed action should it be
implemented.

Prior to making any detailed statement, the
responsible Federal official shall consult with
and obtain the comments of any Federal
agency which has jurisdiction by law or spe-
clal expertise with respect to any environ-
mental impact involved. Coples of such state-
ment and the comments and views of the
appropriate Federal, State, and local agen-
cies, which are authorized to develop and
enforce environmental standards, shall be
made avallable to the President, the Council
on Environmental Quality and to the public
as provided by section 552 of title 5, United
States Code, and shall accompany the pro-
posal through the existing agency review
processes;

(D) study, develop, and describe appro-
priate alternatives to recommended courses
of action in any proposal which involves un-
resolved conflicts concerning alternative
uses of available resources;

(E) recognize the worldwide and long-
range character of environmental problems
and, where consistent with the foreign policy
of the United States, lend appropriate sup-
port to initiatives, resolutions, and programs
designed to maximize international coopera-
tion in anticipatng and preventing a decline
in the quality of mankind's world environ-
ment;

(F) make avallable to States, countles,
munieipalities, institutions, and individuals,
advice and information useful in restoring,
malntaining, and enhancing the quality of
the environment;

(G) initiate and utilize ecological Infor-
mation in the planning and development of
resource-oriented projects; and

(H) assist the Council on Environmental
Quality established by title II of this Act.

Sec. 103. All agencles of the Federal Gov-
ernment shall review their present statutory
authority, administrative regulations, and
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current policles and procedures for the pur-
pose of determining whether there are any
deficlencies or inconsistencies therein
which prohibit full compliance with the pur-
poses and provisions of this Act and shall
propose to the President not later than
July 1, 1971, such measures as may be nec-
essary to bring their suthority and policies
into conformity with the intent, purposes,
and procedures set forth in this Act.

Segc. 104. Nothing in Section 102 or 103
shall in any way affect the specific statutory
obligations of any Federal agency (1) to com~-
ply with criterla or standards of environ-
mental quality, (2) to cordinate or consult
with any other Federal or State agency, or
(8) to act, or refraln from acting contin-
gent upon the recommendations or certi-
fication of any other Federal or State agency.

Sec. 105. The policies and goals eet forth
in this Act are supplementary to those set
forth 1n existing authorizations of Federal
agenciles.

FOOTNOTES

1 See, e.g., Environmental Education Act,
20 U.S.C.A. §1531 (1971 Pocket Part); Air
Quality Act of 1967, 42 U.S.C. § 1857 (Supp.
V 1965-1069); Environmental Quality Im-
provement Act of 1970, 42 U.S.C.A, §§ 4372
4374 (1971 Pocket Part); Water and Environ-
mental Quality Improvement Act of 1870,
Pub. L. 91-224, 91st Cong., 2d Sess., (1970).

142 U.S.C.A. §4321 et seq. (1971 Pocket
Part).

3 The full text of Title I is printed as an
appendix to this opinion,

¢ Before the enactment of NEPA, the Com-~
mission did recognize its separate statutory
mandate to consider the specific radiological
hazards caused by its actions; but 1t argued
that it could not consider broader environ-
mental impacts. Its position was upheld in
State of New Hampshire v. Atomic Energy
Commission, 1 Cir,, 406 F.2d 170, cert. denied,
395 U.S. 962 (1969).

5 Only once—in § 102(2) (B)—does the Act
state, in terms, that federal agencies must
glve full “consideration' to environmental
impact as part of their decision making proc-
esses, However, a requirement of considera~
tion is clearly implicit in the substantive
mandate of §101, in the requirement of
§102(1) that all laws and regulations be
“Interpreted and administered” Iin accord-
ance with that mandate, and in the other
specific procedural measures compelled by
§ 102(2). The only circuit to interpret NEPA
to date has sald that "[t]his Act essentially
states that every federal agency shall conslder
ecologlcal factors when dealing with activities
which may have an Impact on man’s environ-
ment.” Zabel v. Tabb, 5 Cir., 430 F.2d 199,
211 (1970). Thus a purely mechanical com-
pliance with the particular measures re-
quired in §102(2) (C) and (D) will not
satisfy the Act if they do not amount to full
good falth consideration at the environment.
See text at pages 14-18 infra. The require-
ments of § 102(2) must not be read so nar-
rowly as to erase the general import of
§§ 101, 102(1) and 102(2) (A) & (B).

On April 23, 1971, the Council on Environ-
mental Quality—established by NEPA—
issued guidellnes for federal agencies on com-
pliance with the Act. 36 FEp. REG. 7723 (April
23, 1971). The Council stated that “[t]he
objective of sectlon 102(2) (C) of the Act and
of these guidelines Is to build into the agency
decision making process an appropriate and
careful consideration of the environmental
aspects of proposed action * * *.” Id. at
T724.

& Hearings on S. 1075, S. 237 and S. 1752
Before Senate Committee on Interior and
Insular Affairs, 9lst Cong., 1st Sess. 206
(1969). Just before the Senate finally ap-
proved NEPA, Senator Jackson sald on the
floor that the Act “directs all agencles to
assure conslderation of the environmental
impact of their actlons In declslonmaking”
115 Cone. Rec, (Part 30) 40416 (1969).
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7 Hearings on S. 1075, supra Note 6, at 116.
Again, the Senator reemphasized his point on
the floor of the Senate, saying: “To insure
that the policles and goals defined In this
act are infused into the ongoing programs
and actions of the Federal Government, the
act also established some important ‘action-
forcing® procedures.” 115 Cownc. Rec. (Part
30) at 40416. The Senate Committee on In-
terior and Insular Affairs Committee Report
on NEPA also stressed the importance of the
“getlon-foreing” provisions which require
full and rigorous consideration of environ-
mental values as an integral part of agency
decision making. S. Rep. No. 91-296, 91st
Cong., 1st Sess. (1969).

8The word “appropriate” in § 102(2) (B)
cannot be Interpreted to blunt the thrust
of the whole Act or to give agencles broad
discretion to downplay environmental fac-
tors in their decision making processes. The
Act requires consideration “appropriate” to
the problem of protecting our threatened en-
vironment, not consideration “appropriate”
to the whims, habits or other particular
concerns of federal agencles, See Note 5
supra.

? Senator Jackson ‘specifically recognized
the requirement of a balancing judgment.
He sald on the floor of the Senate: “Sub-
section 102(b) requires the development of
procedures designed to insure that all rele-
vant environmental values and amenlities are
considered in the calculus of project de-
velopment and decision making. Subsection
102(c) establishes a procedure deslgned to
insure that in Instances where a proposed
major Federal action would have a significant
impact on the environment that the im-
pact has in fact been considered, that any
adverse affects which cannot be avoided are
justified by some other stated consideration
of national pollcy, that short-term uses are
consistent with long-term productivity, and
that any irreversible and irretrievable com-
mitments of resources are warranted.” 115
Cowne. Rec. (Part 21) 28065 (1969).

1 The Commission, arguing before this
court, has mistakenly confused the two
standards, using the §101(B) language to
suggest that it has broad discretion In per-
formance of § 102 procedural dutles. We
stress the necessity to separate the two, sub-
stantive and procedural, standards. See text
at page 37 infra.

1 The Senators’ views are contalned in
“Major Changes in S. 1075 as Passed by the
Senate,” 115 Cownc. Rec. (Part 30) at 40417-
40418. The Representatives' views are con-
tained in a separate statement filed with the
Conference Report, 115 Cone. Rec. (Part 29)
39702-39703 (1969).

12 § Section 104 of NEPA provides that the
Act does not eliminate any duties already
imposed by other “specific statutory obliga-
tions,” Only when such specific obligations
conflict with NEPA do agencies have a right
under § 104 and the “fullest extent possible"”
language to dilute their compliance with the
full letter and spirit of the Act. See text at
pages 28-35 infra. Sections 103 and 105 also
support the general interpretation that the
“fullest extent possible” language exempts
agencles from full compliance only when
there is a conflict of statutory obligations.
Section 103 provides for agency review of
existing obligations in order to discover and,
if possible, correct any conflicts. See text at
pages 21-22 infra. And § 105 provides that
“[t]he policies and goals set forth in this
Act are supplementary to those set forth
in existing authorizations of Federal agen-
cies.” The report of the House conferees
states that § 105 *“does not * * * obviate
the requirement that the Federal agencies
conduct their activitles In accordance with
the provisions of this bill unless to do so
would clearly violate their existing statutory
obligations.” 115 CownG. Rec, (Part 29) at
39703. The section-by-section analysis by
the Senate conferees makes exactly the same
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point in slightly different language. 115
Cowg. Rec. (Part 30) at 40418. The guide-
lines published by the Council on Environ-
mental Quality state that *“[t]he phrase
‘to the fullest extent possible’ * * * is
meant to make clear that each agency of
the Federal Government shall comply with
the requirement unless existing law appli-
cable to the agency's operations expressly
prohibits or makes compliance Impossible.”
36 Fep. REG. at 7724,

1 Texas Committee on Natural Resources
v. United States, W.D. Tex., 1 Envir. Rpts—
Cas. 1303, 1304 (1970). A few of the courts
which have considered NEPA to date have
made statements stressing the discretionary
aspects of the Act. See, e.g., Pennsylvania En-
vironmental Council v. Bartlett, M.D. Pa,,
315 F. Supp. 238 (1970); Bucklein v. Volpe,
ND. Cal., 2 Eavir. Rpts—Cas. 1082, 1083
(1970) . The Commission and intervenors rely
upon these statements quite heavily. How-
ever, their reliance is misplaced, since the
courts in question were not referring to the
procedural duties created by NEPA. Rather,
they were concerned with the Act's substan-
tive goals or with such peripheral matters as
retroactive application of the Act.

The general interpretation of NEPA which
we outline in text at pages 4-11 supra is fully
supported by the scholarly commentary. See,
€.g., Donovan, The Federal Government and
Environmental Control: Administrative Re-
form on the Executive Level, 12 B.C. IND. &
CoMm. L. Rev. 541 (1971); Hanks & Hanks, An
Environmental Bill of Rights: The Citizen
Suit and the National Environmental Policy
Act of 1969, 24 Rura. L. Rev. 231 (1970); Sive,
Some Thoughts of an Environmental Lawyer
in the Wilderness of Administrative Law, 70
CorLum. L. REvV. 612, 643-650 (1970); Peterson,
An Analysis of Title I of the National En-
vironmental Policy Act of 1969, 1 Ewnvir. L.
RpTR. 50035 (1971); Yannacone, National En-
vironmental Policy Act of 1969, 1 ENVIR, Law
B (1970); Note, The National Environmental
Policy Act: A Sheep in Wolf's Clothing?, 37
BrooxLyYN L. REv. 139 (1970).

“In Case No. 24,871, petitloners attack
four aspects of the Commission’s rules,
which are outlined in text. In Case No. 24,830,
they challenge a particular application of
the rules In the granting of a particular con-
struction permit—that for the Calvert Cliffs
Nuclear Power Plant. However, their chal-
lenge consists largely of an attack on the
substance of one aspect of the rules also
attacked In Case No. 24,871. Thus we are
able to resolve both cases together, and
our remand to the Commission for further
rule making includes a remand for fur-
ther consideration relating to the Calvert
Cliffs Plant in Case No. 24,839. See Part V
of this opinion, infra.

35 Fep. REG. 5463 (April 2, 1970).

1835 Fep. REG. 8594 (June 3, 1970).

" 35 FEp. REG. 18469 (December 4, 1970).
The version of the rules finally adopted is
now printed in 10 C.F.R. §50, App. D, pp.
246-250 (1971).

1510 C.F.R. § 50, App. D, at 249.

1 The guldelines issued by the Council on
Environmental Quality emphasize the im-
portance of consideration of alternatives to
staff recommendations during the agency
review process: “A rigorous exploration and
objectlve evaluation of alternative actions
that might avoid some or all of the adverse
environmental effects is essentlal, Sufficlent
analysis of such alternatives and their costs
and impact on the environment should ac-
company the proposed actlon through the
agency review process in order not to fore-
close prematurely options which might have
less detrimental efflects.” 36 Fep. Rec. at 7725.
The Council also states that an objective of
its guidelines is “to assist agencies in imple-
menting not only the letter, but the spirit, of
the Act.” Id. at T724.

® 10 CF.R. §2.104(b) (2) (1971).

= In recent years, the courts have become
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increasingly strict in requiring that federal
agencies live up to their mandates to con-
sider the public interest. They have become
increasingly impatient with agencles which
attempt 1o avoid or dilute their statutorily
imposed role as protectors of public interest
values beyond the narrow concerns of in-
dustries being regulated. See, e.g., Udall v.
FPC, 387 U.S. 428 (1867); Environmental
Defense Fund, Inme. v. Ruckelshaus,
US.App.D.C. ——, 439 F.2ad 584 (1971);
Moss v. C.A.B., 139 US.App.D.C. 150, 430
F2d 891 (1970); Environmental Defense
Fund, Inc. v. U.S. Dept. of HE. & W., 138
U.S.App.D.C. 381, 428 F.2d 1083 (1970). In
commenting on the Atomic Energy Commis-
slon's pre-NEPA duty to consider health and
safety matters, the Supreme Court sald “the
responsibility for safeguarding that health
and safety belongs under the statute to the
Commission.” Power Reactor Development
Co. v. L.U.ER.M.W., 367 U.S. 396, 404 (1961).
The Second Circuit has made the same point
regarding the Federal Power Commission;
“In this case, as in many others, the Com=-
misison has claimed to be the representative
of the public interest. This role does not per-
mit it to act as an umpire blandly calling
balls and strikes for adversaries appearing
before it; the right of the public must receive
active and affirmative protection at the hands
of the Commission.” Scenic Hudson Preser-
vation Conference v. FPC, 2 Cir., 354 F.2d 608,
620 (1965).

210 CF.R. § 50, App. D, at 249.

=35 Fep. REG. 18470 (December 4, 1070).

3 Brief for respondents in No. 24,871 at 49.

% In some cases, the courts have had a diffi-
cult time determining whether particular fed-
eral actions were “taken” before or after
January 1, 1970. But they have all started
from the basic rule that any action taken
after that date must comply with NEPA's
procedural requirements. See Note, Retro-
active Application of the National Environ-
mental Policy Act of 1969, 69 MicH. L. Rev.
732 (1971), and cases cited therein. Clearly,
any hearing held between January 1, 1970 and
March 4, 1971, which culminates in the grant
of a permit or license is a federal action taken
after the Act’s effective date.

= See text at pages 12-13 supra.

=1 As early as March 5, 1970, President Nixon
stated in an executive order that NEPA re-
quires consideration of environmental fac-
tors at public hearings. Executive Order
11514, 35 FEDp. REG. 4247 (March 5, 1970). See
also Part II of this opinion.

3 In Part V of this opinion, we hold that
the Commission must promptly consider the
environmental impact of projects initlally
approved before January 1, 1970 but not yet
granted an operating license. We hold that
the Commission may not walt until con-
struction is entirely completed and consider
environmental factors only at the operating
license hearings; rather, before environmen-
tal damage has been irreparably done by full
construction of a facility, the Commission
must consider alterations in the plans. Much
the same principle—of making alterations
while they still may be made at relatively
small expense—applies to projects approved
without NEPA compliance after the Act's
effective date. A total reversal of the basic
decision to construct a particular facility
or take a particular action may then be diffi-
cult, since substantial resources may already
have been committed to the project. Since
NEPA must apply to the project in some
fashion, however, it 1s essential that it apply
as effectively as possible—requiring altera-
tions in parts of the project to which re-
sources have not yet been inalterably com-
mitted at great expense.

One District Court has dealt with the
problem of instant compliance with NEPA.
It suggested another measure which agencles
should take while in the process of develop-
ing rules. It sald: “The NEPA does not re-
quire the impossible. Nor would it require,
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in effect, a moratorium on all projects which
had an environmental impact while awaiting
compliance with § 102(2) (B). It would suf-
fice if the statement pointed out this de-
ficlency. The decisionmakers could then
determine whether any purpose would be
served in delaying the project while awalting
the development of such criteria.” Environ-
mental Defense Fund, Inc. v. Corps of Engi-
neers, ED. Ark., 325 F.Supp. 749, 758 (1971).
Apparently, the Atomic Energy Commission
did not even go this far toward considering
the lack of a NEPA public hearing as a basis
for delaying projects between the Act's effec-
tive date and adoption of the rules.

Of course, on the facts of these cases, we
need not express any final view on the legal
effect of the Commission’s fallure to comply
with NEPA after the Act's effective date.
Mere post hoc alterations in plans may not
be enough, especially in view of the Com-
mission’s long delay in promulgating rules.
Less than a year ago, this court was asked
to review a refusal by the Atomic Energy
Commission to consider environmental fac-
tors In granting a license. We held that the
case was not yet ripe for review. But we
stated: “If the Commission persists in ex-
cluding such evidence, it is courting the
possibility that if error is found a court
will reverse its final order, condemn its pro-
ceeding as so much waste motion, and order
that the proceeding be conducted over again
in a way that realistically permits de novo
consideration of the tendered evidence.”
Thermal Ecology Must be Preserved v. AEC,
135 U.S.App.D.C. 366, 368, 433 F.2d 524, 526
(1970).

* See 10 CF.R. §20 (1971) for the stand-
ards which the Commission had developed
to deal with radioactive emissions which
might pose health or safety problems.

%10 C.F.R. § 50, App. D, at 249. Appendix
D does require that applicants’ environ-
mental reports and the Commission's “de-
talled statements” include “a discussion of
the water quality aspects of the proposed
action." Id. at 248. But, as 1s stated in text,
it bars independent conslderation of those
matters by the Commission’s reviewing
boards at public hearings. It also bars the
Commission from requiring—or even consid-
ering—any water protection measures not
already required by the approving state agen-
cles. See Note 31 infra.

The section of the Federal Water Pollution
Control Act establishing a system of state
agency certification is § 21, as amended in
the Water Quality Improvement Act of 1970.
33 U.B.C. §1171 (1970). In text below, this
section is discussed as part of the Water
Quality Improvement Act.

%10 C.F.R. § 50, App. D, at 249.

= I'bid.

% The relevant portion is 33 U.S.C.A. § 1171.
See Note 30 supra.

* The relevant language In WQIA seems
carefully to avold any such restrictive im-
plication. It provides that “[e]ach Federal
agency * * * shall * * * insure compli-
ance with applicable water quality stand-
ards * * *” 33 U.S.CA. §1171(a). It also
provides that “[n]o license or permit shall be
granted until the certification required by
this section has been obtained or has been
waived * * *. No license or permit shall be
granted If certification has been denied
* * +" 33 USCA. §1171(b).(1). Nowhere
does it indicate that certification must be
the final and only protection agalnst un-
Jjustified water pollution—a fully sufficient
as well as a necessary condition for issuance
of a federal license or permit.

We also take note of § 21(c) of WQIA,
which states: “Nothing in this section shall
be construed to limit the authority of any
department or agency pursuant to any other
provision of law to require compliance with
applicable water quality standards. ®* * *”
33U.B.C.A. §11T1(¢c).

% The statements by Senators Jackson and
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Muskie were made, first, at the time the
Senate originally considered WQIA. 115
CoNG. Rec. (Part 21) at 20062-29056. Another
relevant colloquy between the two Senators
occurred when the Senate considered the
Confrence Report on NEPA. 115 ConG. REcC.
(Part 30) at 40415-40425. Senator Muskie
made a further statement at the time of final
Senate approval of the Conference Report on
WQIA. 116 ConG. Rec. (dally ed.) S4401
(March 24, 1970).

# 116 Cownec. REc. (Part 21) at 29053.

¥ Ibid. See also id. at 29056. Senator Jack-
son appears not to have ascribed major im-
portance to the compromise. He said, “It Is
my understanding that there was never any
conflict between this section [of WQIA] and
the provisions of [NEPA]. If both bills were
enacted in their present form, there would be
a requirement for State certification, as well
as a requirement that the licensing agency
make environmental findings.” Id. at 29053,
He added, “The agreed-upon changes men-
tioned previously would change the language
of some of these requirements, but their
substance would remsain relatively un-
changed.” Id. at 29055. Senator Muskle
seemed to give greater emphasis to the sup-
posed conflict between the two bills. See id. at
20053; 115 Cong. Rec. (Part 30) at 40425; 116
Cong. Rec. (dally ed.) at S4401.

% The Commission has called to our atten-
tion remarks made by Congressman Harsha.
The Congressman did refer to a statement
by SBenator Muskie regarding NEPA, but 1t
was a statement regarding application of the
Act to established environmental control
agencies, not regarding the relationship be-
tween NEPA and WQIA. 115 Cong. Rec. (Part
30) at 40927-40928.

= JId. at 40420.

4 Ibid.

%10 CFR. §50, App. D, 111, 14.

« Brief for respondents in No. 24,871 at 59.

# The courts which have held NEFA to be
nonretroactive have not faced situations like
the one before us here—situations where
there are two, distinct stages of federal ap-
proval, one occurring before the Act’s effec-
tive date and one after that date. See Note,
supra Note 25.

The guidelines issued by the Council on
Environmental Quality urge agencies to em-
ploy NEPA procedures to minimize environ-
mental damage, even when approval of par-
ticular projects was given before January 1,
1970: “To the maximum extent practicable
the section 102(2) (C) procedure should be
applied to further major Federal actions
having a significant effect on the environ-
ment even though they arise from projects
or programs initiated prior to enactment of
[NEPA] on January 1, 1970. Where it is not
practicable to reassess the basic course of
action, it is still important that further in-
cremental major actions be shaped so as to
minimize adverse environmental con-
sequences. It i1s also important in further
actlon that account be taken of environmen-
tal consequences not fully evaluated at the
outset of the project or program."” 36 FED.
REG. at TT27.

VISITATION OF THE NATIONAL PIL~-
GRIM VIRGIN STATUE OF OUR
LADY OF FATIMA

HON. LOUISE DAY HICKS

OF MASSACHUSETTS
IN THE HOUSE OF REPRESENTATIVES
Thursday, July 29, 1971
Mrs. HICKS of Massachusetts. Mr.
Speaker, on Saturday and Sunday, July
10 and 11, 1971, the Church of Our Lady
of Kazan in South Boston, Mass., was




July 30, 1971

honored by the visitation of the National
Pilgrim Virgin Statue of Our Lady of
Fatima, This statue was personally
blessed by Pope Paul VI on the 50th an-
niversary of Our Lady’'s appearances at
Fatima, Portugal—May 13, 1967.

It was the Pope’s desire that this statue
be kept in the United States and move
about in pilgrimage from diocese to dio-
cese. This is being done under the spon-
sorship of The Blue Army, dedicated to
spreading the message of Fatima for
world peace. Boston was privileged to
have Mary's statue visit all during the
month of July 1971, and South Boston
had its special privilege in the services
at the Russian Catholic Church in an
especially fitting atmosphere.

The little Church of Our Lady of
Kazan, which our late beloved Cardinal
Richard J. Cushing, of Boston, opened in
January 1960, as a mission to help us
understand and appreciate the eastern
rites, is a bit of the traditional Russian
religious atmosphere and architecture
tucked away here in a district where
many European cultures have taken root.

The blue onion-shaped domes over a
doorway graced by a mosaic icon of Our
Lady of Kazan, many beautiful icons or
holy pictures hanging in the church
with elaborate brass lamps before each
one, the many flickering tapers in gleam-
ing candelabra, and the aura of in-
cense all add their part to the intrinsic
beauty of the liturgy itself.

The sermon delivered by the pastor,
Rev. Alexis U. Floridi, S.J., carried an
inspiring message for us all.

I am pleased to insert this into the
RECORD:

SerMoN oF Rev. Avexis V. Frorini, S8.J.

My Dear Brethren, on behalf of the pa-
rishioners of this church and myself I want
to thank the good people of South Boston
and thelr representative in the Congress for
joining us in this solemnity of the visitation
of the Statue of the Pilgrim Virgin of Fatima
to our church.

As you know, Fatlma and Russia are re-
lated in a very special way: precisely in 1917,
at opposite extremities of Europe were ac-
complished two great events: in Russia—
revolution and the advent of the powers of
darkness; in Portugal—the apparition of
Our Lady in Fatima.

The Divine Providence, by this very fact,
revealed in all clarity the unique roles of
these two peoples: to the Russians was given
long and great suffering; to the Portuguese
was given Fatima where, to the throne of
the Queen of Heaven, all the peoples of the
world might bring their hearts, fervently
consumed in prayer to the Lord, for the
sorely-tried Russian people. For in very
truth on the expenses In deeply afflicted
Russia, two armies have been trying their
weapons, on one hand the army of Christ
and on the other hand the army of Satan;
and from the issue of this mighty battle de-
pends, in these our days, the fate of many
nations and the peace of the world. But the
final victory will be ours, for the Blessed
Mother at Fatima declared: “In the end my
Immaculate Heart will conquer . . . The
Holy Father will consecrate Russia to me.
Russia will be converted to God and an era
of peace will be conceded to humanity”.

So, let us 1ift up our hearts to the heights
of Heaven and Heaven's Queen! Let us ap-
peal ardently, with the words of our Byzan-
tine Liturgy to Her benevolent patronage:
“Other help we have none, but, O Theo-
tokos . . . For the peace In the whole world,
for the preservation of all right believing
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Christians and for the union of them all,
let us pray to the Lord"!

Certain changes that are taking place in
the policies of the Soviets are drawing at-
tention throughout the world. It was due
to such changes that this year a Delegate
of the Holy See was able to go to Moscow,
after a member of the Soviet government
had gone to Rome and visited the Pope.

But still in Russia the believers are per-
secuted! Recent documents prove that the
number of the dissenters 1s growing. Their
courageous stand for their freedom and their
faith, more than any political dialogue, will
bring the changes that the Russian people
are longing for.

One of these dissenters, the Nobel Prize
Laureate for Literature in 1970, Aleksandr
Solzhenitsy, expressed his confidence in God
and in his fellow men in this beautiful
prayer: “How easy it is for me to live with
you, Lord! How easy It is for me to believe
in you! When my thoughts get stuck or my
mind collapses, when the cleverest people see
no further than this evening and do not
know what must be done tomorrow, you send
down to me clear confidence that you exist
and that you will ensure that not all the
ways of goodness are blocked. From the sum-
mit of earthly fame I look round with wonder
at that road through hopelessness to this
point, from which even I have been able to
shed abroad among men the refulgence of
your glory. And you will grant me to express
this as much as is necessary. And insofar
as I am not able to do it, that means you
have allotted this to others”.

Yes, among these “others” are we, because
we should bear in mind that progress in Rus-
sia will largely depend on the moral and
spiritual advancement of the people in free
Christian countries themselves. Let us, then,
make of the visitation of the Pilgrim Virgin
Statue of Fatima to our church an appeal to
the people of our nation and an act of repara-
tlon for sins and for the sins of the world.
O Mary, whom we hail as Refuge of sinners,
Comforter of the affiicted and Cause of our
Joy, have mercy upon us! Presviataia Bogor-
oditse, spasi Rossiu! O Most Holy Theotokos,
save Russia! Amen.

CITIZEN OUTCRY AGAINST ABUSE
OF PUBLIC AIRWAVES

HON. JOHN E. HUNT

OF NEW JERSEY
IN THE HOUSE OF REPRESENTATIVES
Thursday, July 29, 1971

Mr. HUNT. Mr. Speaker, it is with con-
tinuing encouragement that I find my
constifuency realizing that the things we
do here in the Congress affect everyone
and that we abrogate our responsibility
when we begin to operate in a hollow box,
hoping to hear nothing more than our
own echo. Putting it more specifically,
the right of the American people to ex-
pect that the public airwaves are not
being abused, and the belief that that ex-
pectation will be fulfilled, must subordi-
nate any tendency on the part of the
people’s representatives to react out of
self-preservation.

It should still be very fresh in every-
one’s mind that the deceit perpetrated by
CBS in the preparation and telecasting
of its documentary, “The Selling of The
Pentagon,” is now widely recognized.
Nonetheless, this body rejected a move
that would have brought CBS officials
and the materials in connection with that
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documentary before the appropriate
committee of the House having the legis-
lative responsibility to insure the integ-
rity of the use of the public airwaves. A
substantial number of Members, includ-
ing myself, did not view the matter as a
pure “freedom of the press” issue, but
recognized a responsibility to the Ameri-
can people that CBS obviously failed to
honor.

A letter I received from one of my con-
stituents is indicative of the outery that
will be heard more and more frequently
if the Congress will not exercise its legis-
lative discretion in a constitutional regu-
lation of the public airwaves. The letter
follows:

JuLy 22, 1971.
Hon. JouN E. HUNT,
House of Representatives,
Washington, D.C.

Dear ConGrEssMaN HuUNT: I would like
you to know that I agree with your vote to
oppose the move to kill the citation against
CBS.

I am just sorry that there are so many gut-
less Members of the House who do not have
the courage to stand up and be counted
when it’s time to stand up to, and buck up
agalnst, the “glants.”

I believe we the people have as much right
to know if CBS doctored up (its) documen-
tary of February 23, 1971 (“The Selling of
The Pentagon') as they, the TV and news
media say they have when they show and
print stolen documents (The Pentagon
Papers). I believe in the First Amendment
and the free press concept, but a truthful,
Jully truthful, free press,

I also would like to state that I believe
that the person or persons who stole the
Pentagon Papers should be prosecuted to the
full extent of the law.

Congratulations on your vote, and you have
my full support.

Respectfully,
VINCENT J. ABRUZZESE.

GREEK JUNTA'S CRIMES EXPOSED

HON. DON EDWARDS

OF CALIFORNIA
IN THE HOUSE OF REPRESENTATIVES
Thursday, July 29, 1971

Mr. EDWARDS of California. Mr.
Speaker, I would like to bring attention
to a letter written by my good friend,
Maurice Goldbloom, which was recently
printed in the New York Times. Mr.
Goldbloom, who has testified numerous
times before congressional committees
on the subject of the present Greek
Government, is an acknowledged expert
on the subject of the antidemocratic
excesses of the Greek junta. I feel that
his comments on the torture perpetrated
by the Greek regime is worth the at-
tention of all Members.

The comments follow:

GREEE JUNTA'S CRIMES
To the EDITOR:

The denials by Ambassador Vitsaxis and
press service director Eamarineas [letters
July 5 and July 15] that political prison-
ers and torture exist in Greece surpass even
the junta’s usual impudence.

Mr. Eamarineas commanded the crulser
Elll, the scene of notorious tortures. One
victim was the historian and soclologist
Gerasimos Notaras. Unchallegend by the
prosecution, he told at his trial of his suffer-
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ings on the Elli. Naval Petty Officer Costas
Paleologos did not testify; he died under
torture there.

Your excellent July 5 editorlal explodes
the Ambassador's clalm that all political
prisoners have been released and shows that
the closing of Leros left hundreds Imprisoned
by courts-martial or awaiting trial. But
things are even worse than you Iindicate.
Those freed from Leros after four years'
imprisonment were often exiled to remote
villages; 50, the junta said, of the last 200
alone, Others, including Center Union
M.P.'s and royalist officers, were already In
forced residence, some despite court deci-
sions that their exile violates the junta’s own
laws., Those in administrative detention,
whose existence Mr, Vitsaxis expressly denles,
thus probably exceed 150.

On April 11 the junta organ Eleftheros
Kosmos (Free World!) sald 1,985 persons
had been imprisoned by courts-martial and
500 amnestied. Agence France Presse con-
cluded that 1,485 remained. Junta sources
replied that expirations of sentences left
only about 450. But twenty trials picked at
random, with 131 prison sentences, show
only nine short enough to have expired, so
that 450 is almost certainly far too low.

The junta usually does not announce ar-
rests; they become known only when the
victims are tried or their friends succeed
in reaching the press. Over 200 were arrested
in Athens alone from the end of November
to the end of January; at least three-fourths
are still in prison, untried. An estimate
of 500 “held for investigation" iz conserva-
tive. It Is between arrest and trial that the
tortures occur.

MAURICE J. GOLDBLOOM,
Editor, News of Greece, New York,
July 17, 1971

ASSISTANCE FOR GREECE

HON. JOHN G. SCHMITZ

OF CALIFOENIA
IN THE HOUSE OF REPRESENTATIVES
Thursday, July 29, 1971

Mr. SCHMITZ. Mr. Speaker, the fol-
lowing statement concerning the action
of the House Committee on Foreign Af-
fairs in shutting off the flow of military
supplies to our NATO ally Greece, should
be of interest to all my colleagues:

JoLy 20, 1971.
To the Editor:

DEeAr Smm: The decision of the Forelgn Af-
fairs Committee to suspend military aid to
Greece, is a repetition of a mistake already
twice made.

After the Aprll 21st Revolution, President
Johnson decided to suspend the shipments
of heavy arms to Greece. Later, in October
1968, In the light of developments In Eastern
Europe and the Balkans, and especially the
invasion of Czechoslovakla by Warsaw Pact
Troops, the U.8. Government decided to
partly lift the suspension of military aid to
Greece. This decision was taken to enable
Greece to fulfill her obligations as a NATO
member. In other words, it was admitted that
the previous decision taken by President
Johnson was a mistake. A mistake directed
against the security of Western Europe and
the United States itself.

However, after the parenthesis caused by
the events In Czechoslovakia, the grant of
heavy arms to Greece was completely sus-
pended. This suspension was lifted agaln in
September 1870 in the light of developments
in the Eastern Mediterranean, where the
strategic situation was rapidly changing in
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favor of Russla. It was thus once again
proved that the insistence of limiting the
military ald to Greece, even after 1968, was
another mistake,

One would expect that in view of such
previous experiences, every noise about sus-
pending military ald to Greece would cease
at least In the responsible bodies of the
House of Representatives and the Senate,
But the opposite has been noted . . .

History has taught us that the repetition
of such mistakes, has caused millions of
innocent people to perish and millions of
others to suffer. Let's hope that this time
we shall deceive History.

Sincerely yours,
THRASSYVOULOS EKAMARINEAS,

Director, Press and Information Service.

PMC COLLEGE STARTS PROGRAM
TO RETRAIN UNEMPLOYED EN-
GINEERS AND OTHER PROFES-
SIONALS

HON. JOHN WARE

OF PENNSYLVANIA
IN THE HOUSE OF REPRESENTATIVES
Thursday, July 29, 1971

Mr. WARE. Mr. Speaker, there are
numerous unemployed professionally
trained people in the United States to-
day. This is true of the Pennsylvania
Ninth Congressional District as well.

May I commend PMC College for their
action in seeking a solution. A deferred
tuition program to retrain unemployed
engineers, scientists, teachers and oth-
er professionals for new careers was un-
veiled recently by this college located in
Chester, Pa. The suburban Philadelphia
college is coeducational with students
from 35 States and 24 foreign countries.

Dr. Arthur T. Murphy, vice president
and dean of the college, said the innova-
tive program to be known as Program
Crossroad, begins this fall and is de-
signed to allow unemployed profes-
sionals to return to college for graduate
and undergraduate “refresher” courses
and as “a means of updating knowledge,
acquiring new skills to expand oppor-
tunities for employment or preparing for
an entirely new career.” Courses may be
taken in the day or evening schools.

Under Program Crossroad, unem-
ployed professionals could defer tui-
tion costs until 6 months after they are
working full time in thier new profes-
sion. No interest charges will be made
and applicants will have a maximum of
215 years from registration to first pay-
ment.

The Pennsylvania Bureau of Em-
ployment Security reports that 2,000 en-
gineers, scientists and other professional
workers in the eight-county area are
currently drawing unemployment com-
pensation, and estimates that about
9,000 professionals have received lay-off
notices.

Courses available at the graduate
level would be in engineering and eco-
nomics and management. Courses at the
undergraduate level would be in liberal
arts, social and physical sciences, teach-
er education, nursing, economics and
management, and engineering.

Dr. Murphy explained—

July 30, 1971

Some engineers have experience and train-
ing in narrow areas of specialization. With
additional education, they could move into
problem-oriented areas llke urban engineer-
ing, environmental engineering and systems
engineering.

LEGISLATION TO INCREASE PRO-
TECTION AGAINST THE ENTRY OF
DESTRUCTIVE ANIMAL DISEASES
A’Igl‘@E I;ESTS FROM FOREIGN COUN-

HON. ROBERT PRICE

OF TEXAS
IN THE HOUSE OF REPRESENTATIVES
Thursday, July 29, 1971

Mr. PRICE of Texas. Mr. Speaker, the
act of February 28, 1947, as amended (21
U.S.C. 114b, suppl. V) authorizes the
Secretary of Agriculture to cooperate
with the Government of the Republic
of Mexico in carrying out operations or
measures to eradicate, suppress, or con-
trol, or to prevent or retard foot-and-
mouth disease, rinderpest, or screw worm
when such actions are deemed necessary
to protect the livestock and related in-
dustries of the United States.

The act of July 6, 1968 (21 U.S.C. 114d-
2, suppl. V) authorizes USDA to cooper-
ate with the several governments of Cen-
tral America in carrying out operations
or measures to prevent or retard, sup-
press, or control, or to eradicate foot-
and-mouth disease or rinderpest in Cen-
tral America.

I am introducing today a bill to amend
each of these statutes for the purpose of
extending the authority of the Secretary
of Agriculture to include Venezuelan
equine encephalomyelitis, African swine
fever, or any communicable disease of
animals whenever the Secretary deems
actions are necessary to protect the live-
stock, poultry, and related industries of
the United States. USDA is conducting
a day-by-day battle to keep out destruc-
tive animal diseases and pests from for-
eign countries. An inspection force of
veterinary and trained lay inspection
personnel is on duty at air, ocean, and
land ports of entry. These inspectors are
enforcing agricultural inspection and
quarantine measures designed to prevent
the introduction of animal diseases and
pests capable of causing severe economic
damage to the livestock and poultry in-
dustries of this country. The Congress
has supported USDA in these efforts by
inereasing appropriations to strengthen
and expand the inspection force at ports
of entry to meet the increased workleoad.

We must recognize that ever-expand-
ing world trade and travel continues to
increase the threat of disease from
abroad gaining entry into this country.
We must increase our protective mea-
sures to guard against such animal dis-
eases as African swine fever and
Venezuelan equine encephalomyelitis.
The legislation I am introducing today
will greatly increase our ability to keep
out destructive animal diseases. I urge
my colleagues to join me in obtaining
swift passage of these bills.
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