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CONFIRMATIONS

Executive nominations confirmed by

the Senate November 23, 1971:
U.S. CoasT GUARD

The nominations beginning Richard E.
Sardeson, to be commander, and ending
David L. Nelson, to be lieutenant command-
er, which nominations were received by the

EXTENSIONS OF REMARKS

Senate and appears in the CONGRESSIONAL
Recorp on November 18, 1971.
U.8. Circurr COURTS
Alfred T. Goodwin, of Oregon, to be a U.S.
circuit judge for the ninth circuit.
U.S. DistrICT COURTS

Charles M. Allen, of Eentucky, to be a
U.S. district judge for the western district
of Kentucky.

November 23, 1971

Levin H. Campbell, of Massachusetts, to
be a U.S. district judge for the district of
Massachusetts.

Clarence C. Newcomer, of Pennsylvania, to
be a U.8. district judge for the eastern dis-
trict of Pennsylvania,

Ralph F. Scalera, of Pennsylvania, to be a
U.S. district judge for the western district
of Pennsylvania.

James S. Holden, of Vermont, to be U.S.
district judge for the district of Vermont.

EXTENSIONS OF REMARKS

THE PUBLIC STATEMENTS OF WIL-
LIAM H. REHNQUIST—FPART II

HON. BIRCH BAYH

OF INDIANA
IN THE SENATE OF THE UNITED STATES
Monday, November 22, 1971

Mr. BAYH. Mr. President, last week I
placed in the Recorp excerpts from the
speeches, writings, and testimony of Wil-
liam H. Rehnquist, President Nixon's
nominee to replace John Marshall Har-
lan as an Associate Justice of the Su-
preme Court. Today, I ask unanimous
consent to provide further excerpts
from Mr. Rehnquist's public statements.
These excerpts are from Mr. Rehnquist’s
testimony before several congressional
committees, and an article he wrote for
the Harvard Law Record in 1959 con-
cerning the role of the Senate in the
confirmation process. I bring these addi-
tional statements by Mr. Rehnquist to
the attention of the Senate so that the
full Recorp will be available when the
nomination comes to be considered by the
Senate as a whole.

There being no objection, the excerpts
were ordered to be printed in the Rec-
ORD, as follows:

FUrRTHER EXCERPTS FROM THE WRITINGS AND
TesTIMONY OoF WiLLiaMm H. REHNQUIST

K. Excerpts from testimony at hearings on
Ezxecutive Order No. 11065 (SACB) before
the Senate Subcommittee on Separation of
Powers (October 5, 1971) (unprinted)

L] * L] - -

Senator ErvIN. What organizations® activi-
ties is the Attorney General empowered, or
alleged to be empowered, to scrutinize?

Mr. REanquisT. Well, under the provisions
of 11605, which is President Nixon's Execu-
tive Order, it would be organizations which
are totalitarian, fascist, communist, subver-
sive, as more fully defined in a later section
of the order, plus organizations which have
adopted a policy of unlawfully advocating
the commission of acts, of force or violence,
to deny others their rights under the Con-
stitution or laws of the United States, or
which seek to overthrow the Government of
the United States or state or subdivision
thereof by any unlawful means.

Senator ErvinN. Is not President Nixon's
Order far broader than President Eisenhow-
er's?

Mr. REENQUIST. I think not, Mr. Chalrman.
I am inclined to agree with Senator Gurney
that it 1s actually narrower. It expands one
category, in that it specifically mentions the
commission of acts of force or violence to
deny others their rights under the constitu-
tion or laws of the United States or any state,
and I do not believe that that was con-
tained in President Eisenhower's Executive
Order. But the definitional sections found on
pages 3, ¢4 and 5 of the Order tend to be
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tighter than those found in President Eisen-
hower's Order.

Senator Ervin. Do you not agree that Presi-
dent Eisenhower’s Order was specifically di-
rected toward persons already enjoying or
actually seeking federal employment?

Mr. REENQUIST. Well, I think you have to
take the situation as it existed at that time.
10450 did not exist by itself. It existed along
with the provision for the Attorney General
to compile a list of organizations—and I can-
not accurately paraphrase the language in
one sentence, but who advocated the over-
throw of the Government by force or vio-
lence,

Senator ErviN., Where does the Attorney
General get that authority?

Mr. Reanquist, He originally got it—Or
the origin was an order by President Roose-
velt which was not really as refined as the
later order issued by President Truman. But
I think the customary way of discussing it
is to say that 1t originally came from the
Order issued by President Truman.

Senator ErvIN. My point is: What statute
empowers the Attorney General to petition
the Subversive Activities Control Board to
designate an organization, for example, as
totalitarian as set out in President Nixon's
Order?

Mr. ReunquisT. Well, I would say the
statute that confers upon the President the
right to determine suitability and qualifica-
tions for federal employment,

Senator Ervin. Does that statute glve the
President the power to have the Subversive
Activities Control Board, upon petition of
the Attorney General, place the organiza-
tional membership of all Americans, all
Americans, under the scrutiny of the Subver-
sive Activities Control Board?

Mr. ReanqQuisT. The statute certainly does
not, but much the same objection was raised
in these two cases I refer to in my testimony,
that it was an improper delegation by the
President and it lacked statutory authority,
and the Court of Appeals for this Circuilt said
otherwise.

Senator Ervin. Well, what statute gives the
President authority to confer upon the Sub-
versive Activities Control Board, by an execu-
tive order, the power to scrutinize the activ-
ities and the acts of every group in America
who commits acts of force or violence, or
unlawfully damages or destroys property or
injures persons, or violates laws pertaining
to treason, rebellion or insurrection, riots or
civil disorders, seditious conspiracy, sabotage,
trading with the enemy, obstruction of the
recruiting and enlistment service of the
United States, impeding officers of the United
States or related crimes or offenses?

That is what this is all about, is it not?
It undertakes to give this power.

Mr. REnNgQUisT. The Order certainly does
undertake to empower the Board to do that,
and the general notion that the President
could confer this type of power on the At-
torney General under the statutory author-
ity vested in him by Congress to review the
qualifications of federal employees was up-
held by the Court of Appeals for this Circuit.

Now, the added question remains: Can he
transfer that power from the Attorney Gen-

eral to the Subversive Actlvities Control
Board?

Senator Ervin, I believe there is a question
prior to that. What statute gives the Sub-
versive Activities Control Board the power to
investigate violations of criminal statutes
which are punishable as crimes after trial in
the courts of this country. And what statute
gives the President the power to confer juris-
diction in respect to criminal acts upon the
Subversive Activities Control Board?

Mr. REanqQuisT. Well, he was previously
upheld in his conferring jurisdiction of
much the same type on the Attorney Gen-
eral, under the delegation statute. In my
opinion, he can confer that authority on the
Attorney General, he can likewise confer it
on the Subversive Activities Control Board.
Clearly, he can make these findings himself.

Benator Ervin. The difference is funda-
mentally that the Attorney General is an
executive officer, He is the head of the De-
partment recognized by the Constitution. The
Subversive Activities Control Board is an
agency created by the Congress, not by the
Constitution, and its powers are defined by
the Congress,

Mr. REanquUisT. Mr. Chairman, the Attor-
ney General is a creation of the Congress.

Senator ErviN. Yes, but he is also a head of
the Department, and the head of a depart-
ment is an officer recognized by the Con-
stitution.

Mr. REENQUIST. Well, but I really do not
think that is significant in this respect. The
Constitution says the President may call
upon the heads of various departments for
their opinion, but certainly that does not
pretend to circumscribe what the President
may confer in the way of authority upon the
heads of departments, nor does it——

Senator ERVIN. You consider that the Pres-
ident would have authority to let the Sub-
versive Activities Control Board try criminal
cases?

Mr. ReanquisTt. No, sir, certainly not.

Senator ErviN. But you do contend that he
has the power from some undesignated
source to let them investigate things, or
acts, which are crimes under state law, and
things which are crimes under Federal law,
do you not? Is that not your position?

Mr. REENQUIST. Yes. I do not think it is
from some undisclosed source. I think it is
from a rather specific congressional statute,
his power to define and pass upon the quali-
fications for federal employment, and the
Subversive Activities Control Board, in dis-
charging this function, is not purporting to
assess criminal liability. It is purporting to
make findings as to the activities of particu-
lar organizations for the benefit of potential
federal employers who are entitled to take
this into consideration, knowing their sym-
pathetic membership in this type of organi-
zation.

Senator Ervin. I have inserted in the rec-
ord the statutory provisions cited by the
President in Executive Order 11605 to sus-
taln issuance of this Order, and I am unable
to find a single syllable in any one of them
that empowers him to make this vast ex-
tension of powers to hte Subversive Activi-
ties Control Board.
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Mr. REaNqQuist. Well, I understand your
position, Mr. Chairman. I simply find my-
self in respectful disagreement with it.

Senator ErviN. Well, of course, as a Chief
Justice once sald, we probably read the same
books and found different conclusions, but
I would be awfully glad if you would point
out some specific provisions in these statutes
cited by the President to justify this exer-
cise of power, denied by an Act of Congress,
to give the Subversive Activities Control
Board that power.

Mr. REHNQUIST. Well, when you say “de-
nied by an Act of Congress,” Mr, Chairman,
I take it you do not mean affirmatively de-
nied but simply not affirmatively conferred
upon it?

Senator Ervin. Affirmatively implied.

Mr. REENQUIST. Well, I think that the prior
delegation of President, the two I have men-
tioned in my prepared statement, to, you
know, the seven independent agencies which
have a good deal more claim to be outside of
the Executive Branch than the Subversive
Actlvities Control Board, more than supports
this.

- - - - .

Senator Ervin. I just want to say that as
far as I am concerned, I do not think any
prior Executive Orders should be cited to
justify the assertion of further authority by
a President, because, that way, Presidents
could 1ift themselves far up above the Con-
stitution by their own bootstraps, and, as for
statutory authority, I do not think the
President has the right to issue an Executive
Order which has the effect of legislation.

* - - L] L

Senator ErviN. Does not the Executive Or-
der of President Nixon undertake to em-
power the Subversive Activities Control
Board, upon petition of the Attorney Gen-
eral, to investigate any organizations which
the Attorney General alleges fit the qualifica-
tlons prescribed in the Executive Order re-
gardless of whether any of the members of
those organizations are employed by the Fed-
eral Government or seeking employment by
the Federal Government?

Mr. REHNQUIST. I agree with the thrust of
your question, except for the use of the
word “investigate,” Mr. Chairman. On page
22, as I read it, the section (c) says:

“The Subversive Activities Control Board
shall, upon petition of the Attorney General,
conduct appropriate hearings to determine
whether any organization is” such and such.

But certainly there is no triggering mecha-
nism that a member of an organization must
first have applied for federal employment be-
fore that goes.

Senator ErviN. Yes. So, it gives him the
power to investigate all organizations; that
is, to conduect hearings to determine whether
organizations fit into any of these categories
when the Attorney General files a petition to
that effect, regardless of whether those orga-
nizations have among their members any
federal employees or any persons who have
any intention ever of seeking employment
with the Federal Government?

Mr. REHNQUIST. There is certainly no nexus
between a member seeking employment and
I.he right of the Board to conduct the hear-

ng.

Senator Ervin. Now, also, it gives the Sub-
versive Activities Control Board, on petition
of the Attorney General, the power to con-
duct hearings in respect to crime, the crimes
enumerated in the Executive Order, regard-
less of whether those crimes are committed
by any federal employee or any person who
ever contemplates seeking employment with
the Federal Government, does it not?

Mr. REENQUIST. It does, Mr. Chalrman, I
think that that is the only way it can be done
in a situation like this. If the President con-
siders that membership in an organization
of this type ought to be a factor to be taken
into consideration, the warlous means for
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applying for federal employment and the tre-
mendous decentralized nature of the pro-
gram prevent that from being centralized,
and so the only practicable way to handle it
is to put it in the hands of those administer-
ing the Federal Government employment pro-
gram, such findings as the Board may make.

Senator ErvVIN. Would not the practicable
thing be to establish a mechanism for de-
termining the organizational membership of
persons who are actually employed by the
Federal Government or persons seeking em-
ployment by the Federal Government, instead
of putting all Americans under the scrutiny
of the Subversive Activities Control Board?

Mr. ReaNquist. I think, in this way, Mr.
Chairman, that that would be an extraordi-
nary unworkable way, because the first per-
son, say, who is a member of the Weather-
men, that applies for a position in the
Federal Government, at that point, under
your theory, the SACB would be authorized
to investigate or to hold hearings with re-
spect to the Weatherman. Now, then, you
have the long process of the Justice Depart-
ment investigation, hearings, findings of fact
by the Board, all of this while the particular
individual is presumably having the decision
on his employment held up.

Senator ErviN. Do you think that the
American people are so lacking in intelligence
that they need the Subversive Activities Con-
trol Board to tell them that the Weatherman
faction of the Student’s for Democratic So-
ciety are an undesirable organization?

Mr. REaNguisT. I think it Is desirable, Mr.
Chairman, to have some sort of a formal fact-
finding process. Perhaps, the Weatherman is
an obvious case. But I think it is quite con-
celvable that having a membership in an
organization by a federal employee without
the benefit of the fact-finding process might
conclude they were somewhat suspect. If the
fact-finding process concludes that they do
not meet the test of the Order, that, in effect,
would permit people to be employed, and it
would not be resolved just on the basis of
suspicion or on the basis of a particular
hunch that the employing officer may have
but rather on the basis of a hearing on the
record with evidence presented.

Senator ErviN. Well, it would seem to me
the intelligent way to go about this, if the
purpose is to ensure loyalty in the federal
establishment, would be to investigate the
membership of people who are employed, who
seek federal employment or who enjoy fed-
eral employment, rather than investigating
organizational membership of all of the
Americans, all of the American people,
regardless of whether they are employed by
the Federal Government or ever seek em-
ployment with the Federal Government.

Mr. RemEnNqQuisT. I think, initlally, Mr.
Chairman, that would provide a different
approach than this. I think that within a
matter of a couple of years it would rapidly
become exactly the same thing, because you
have enough applicants for federal employ-
ment and enough belonging to a number of
different organizations so that the triggering
mechanism would have been put into effect,
and the Board would be investigating exactly
what it would be investigating now.

In addition, under your system, you would
have a system of investigation of organiza-
tions with respect to which there is no
reason to believe at all that they meet the
requirements of the Order, whereas, the way
the Order is drawn, the Justice Department
must first make some sort of a finding of
probable cause before the petition.

Senator ErviN. Yes, but you cannot tell
whether they meet this criteria unless you
investigate it. In other words, it seems to me
that this is like salling clear across the At-
lantic Ocean when your objective is to get
across the creek.

L. Ezcerpts from testimony at hearings on
equal rights for men and women, 1971, be-
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fore a subcommittee of the House Judiciary
Committee (1971).

Mr. REENQUIST.

- L] L - -

While the Department supports the en-
actment of House Joint Resolution 208, the
equal rights amendment, there is no deny-
ing that opponents of that amendment have
ralsed significant quesitons which deserve the
serious consideration of the committee. The
placing in the Constitution of such broad
general language as is to be found in House
Joint Resolution 208 would, by reason of
doubt as to the scope of its language, add
substantial uncertainties in this area of con-
stitutional law which would probably require
extensive and protracted litigation to dispel.
Those who have testified in favor of the
amendment in the past do not themselves
appear to be In agreement as to the sweep
of its language. Yet it is conceded that how-
ever broad Its sweep, it would not reach many
practices of private individuals which un-
justifiably differentiate between men and
women. The Department of Justice feels that
the amendment, no matter how construed,
would not be ‘a substitute for legislation,
such as H.R. 016.

Some proponents of the amendment have
stated that ambiguities in its language can-
not be taken care of by legislative history.
This rather short answer, however, is not
entirely satlsfactory.

- . - - -

Hearings before the Senate Judiciary Com-
mittee last year have highlighted the ex-
tracrdinary breadth of construction urged by
some of the amendment’s supporters. While
the President, the administration, and un-
doubtedly most of the Nation are united in
their desire to achieve equality for women, as
that term has been commonly understood,
there is some question as to whether the
broadest possible construction of the amend-
ment may not go substantially beyond that
common understanding. We would have some
doubts as to whether there is a national con-
sensus for compelling all levels of govern-
ment to treat men and women across the
board as if they were identical human beings.
Certalnly many people feel that publicly
maintained restrooms should continue to be
separate, that differing ages of consent and
majority are, under some -circumstances,
justifiable, and that laws which are adopted
with the genuine purpose of protecting wom-
en, rather than as a disguise for discriminat-
ing against them, are likewise permissible.
Even if one were to determine for himself
that all of these differences In treatment
ought to be abandoned, under a Federal sys-
tem such as ours, the question would re-
main as to whether a unitary rule should
be promulgated by constitutional amend-
ment which would deny to each State the
right to choose for itself among rational
alternative policles.

- L] ® L] -

In spite of the reservations of the Depart-
ment of Justice and of these developments
which have intervened between the time that
the President spoke in 1958 and the present
time, the administration is committed to
the support of House Joint Resolution 208.
The desirability of obtaining some such dec-
laration of policy in the Constitution out-
weighs the disadvantages of this particular
proposal.

Whatever may be the resolution of the
committee with respect to House Joint Reso-
lution 208, there is no question but what
many of the serious inegualities of treatment
suffered by women occur in the area of pri-
vate conduct, rather than public conduct,
and can therefore be reached only by legis-
lation such as H.R. 916.

- - - - -

We are agreed that the EEOC needs addi-

tional enforcement machinery to function
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effectively. However, we favor legislation pro-
viding for direct actions in the district courts
by the Commission, rather than legislation
like HR. 916 providing for administrative
cease and desist orders, as a means of
strengthening the EEOC's enforcement
powers.
Ld - L L L]

I have taken, from your statement, that
you prefer the legislative approach, and I
would like to ask you directly—if you had
the choice, would you take the legislative
approach or the constitutional approach?

Mr. RexawnqQuistT. You mean if one could
have only one of the two?

Mr. KeaTing. All right, let’s start out with
that one.

Mr. REENQUIST. Yes. If one could have only
one of the two, I think I would prefer the
legislative approach. I think it reaches more
evils that are of general concern to women
than the constitutional amendment would.

M. Excerpts from testimony at hearings on
U.5. Government information policies and
practices—The Pentagon Papers, before the
House Subcommitiee on Foreign Operations
and Government Information (1971).

Mr. HorToN. Would you like to amplify on
the position of the Justice Department?

Mr. Reanquist. I will be happy to. I sus-
pect after you hear me amplify, you might
rather see it in writing, and I will be glad
to.
Section 2054 of title 5, United States Code,
which is the statute in question, is derived
from section 2 of the act of May 29, 1928.

tion 1 of that act provided for the re-

peal of 128 statutes requiring the submis-
sion of reports to Congress, which either had
become obsolete or which served no useful
purpose.
Section 2 of the 1928 act, which has now
become section 2954 of title 5, United States
Code, was designed to enable Congress to
obtain, if needed, the information thereto-
fore contained in the discontinued report.
And we think that Is Indicated in the Senate
report made to the Congress in the enact-
ment of the 1928 statute, and I will quote
from that:

“To save any question of the House of Rep-
resentatives to have furnished to it any of
the information contined in the reports pro-
posed to be abolished, a provision has been
added to the bill requiring such information
to be furnished to the Committee on Ex-
penditures in the Executive Department or
upon the request of any seven members
thereof.

“This section makes it possible to require
any report discontinued by the language of
this bill to be resubmitted to either House
upon its necessity becoming evident to the
membership of either body.”

That is the end of the quotation from
the Senate report. And it was our conclu-
sion that the legislative history from which
the section was derived indicates that its
purpose was to serve as a vehlele for ob-
taining information theretofore embodied
in routine annual reports to Congress sub-
mitted by the several agencies rather than
the extremely broad purpose, which I cheer-
fully concede is a permissible interpretation
of the language itself.

Mr. HorToN. In other words, the Executive
has put a very narrow interpretation on that
section?

Mr. ReanqQuist. Well, a narrow and entirely
justifiable one, I believe, but it's certainly
a narrow one rather than a broad one?

Mr. HorTOoN. Well, what does it mean?
What 1s 1ts meaning?

Mr. RegnqQuisT. Well, to me it would mean
that the types of annual reports, the require-
ment of submission to Congress of which was
discontinued by section 1 of the 1928 statute
can nonetheless be selectively demanded by
any seven members of the committee if they
wish them.

Mr. HortoN. In other words, that is the
limit to which this statute applies?
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MrRerNqQuUisT. That is our interpretation.

Mr. McCrosgey. Mr. Rehnquist, the rule
that permits you to look at the legislative
history applies only when the wording of the
statute is ambiguous, that is correct?

Mr. REHNQUIST. It's a rule, but it has its
exceptions.

Mr. McCroskey. Do you know of any legal
exception In your experience which justi-
fies looking behind the clear language of
section 2054, by the executive branch?

Mr. REENQUIST. Yes, sir. Well, the executive
branch is simply trying to forecast what a
court would say in interpreting it.

Mr. McCroskEY. Is there any ambiguity in
that statute? This is exceptionally clear lan-
guage. Can you point to me any ambiguity
in that statutory section which would justify
seeking explanation of that ambiguity?

Mr. REanguisT. I don't think it's that clear,

Mr. McCLosKEY. Is there any ambiguity in
the section that you should find? Can you
read the law specifically so the subcommittee
at this point can be aware of the ambiguity
whieh, in your judgment, would require go-
ing to the legislative history of the statute?

Mr. REENQUIST. An executive agency on
the request of the Committee on Government
Operations ingthe House of Representatives
or of any se¥fn members thereof shall submit
any information requested of it relating to
any matter thin the jurisdiction of the
committee,

Mr. McCroskey. Is there any ambiguity
there, Mr. Rehnquist?

Mr. REaNqQuisT, I don't think the words
“any information" are necessarily that
sweeping.

Mr, HorToN, Well, what we have to do is
define any Information, because, at the pres-
ent time af least, the Executive has put an
interpretation on it to the effect that it has
to do only with reports which were discon-
tinued. You may be right, but if we are to
seek any type of information other than the
type, according to the testimony that you
have given, and you are glving a factual legal
interpretation of it, then we are going to
have to make some changes in our legislation,
is that not correct?

Mr. REanquisT. To obtain it under that
statute, yes.

Mr. HorTtoN. In other words, when Mr,
Reuss wrote his letter signed by several mem-
bers asking for the report from the committee
headed by Dr. Richard Garwin, that was not
a subject of the sectlon? It was not a matter
included within the section, according to the
letter of Mr. Ehrlichman, and also according
to the statement that you have made?

Mr. REENQUIST. That was our interpreta-
tion, yes.

Mr. HorTOoN. And then also, I did not sign
the letter, but the letter recently signed and
transmitted by Mr. Moorhead and several
members of this committee asked to be served
with reports from the Department of Defense.
It is your interpretation that this also would
be without the scope of the interpretation of
this particular section, because they are not
reports that had been required and then
discontinued, is that correct?

Mr. REENQUIST. If that is the nature of the
reports requested. I am not familiar with it,
but certainly as you describe it, that would
be correct.

Mr. MoorHEAD. Would the gentleman yield?

Mr. HorTON. All right.

Mr. MoorHEAD. I understand the Ehrlich-
man letter refers to an article dated April
1961, in the George Washington Law Review.
I think that it would be Important to iden-
tify the authors of that article.

Mr. Robert Kramer, footnote in the article,
was Assistant Attorney General, United
States Department of Justice, 1959-61, and
Mr. Herman Marcuse, the other author, was
and still is, an attorney, United States De-
partment of Justice, Office of Legal Counsel,
in your office, Mr. Rehnquist. I think that
their positions at the time they wrote the
article are significant.
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The second thing that I think should be
pointed out is that this statute in question,
while originally enacted in May of 1928, was
amended and reenacted—on September 6,
1966—so that reenactment and reaffirmation
of what I consider this broad and sweeping
language should be considered by the Con-
gress and signed by the President, approved
this language on two oOccasions.

I don't see how it could be amended to be
any broader. If there is any action, I think
it should be tested in the courts.

- * - - "

Mr. MoorHEAD. Now, the staff has prepared
an analysis of two significant cases referred
to by Mr. Rehnquist, in his statement; that
Is, U.S. v. Reynolds, and U.S. v. Curtiss-
Wright Ezport Corp., and I think that staff
memorandum should also be inserted in the
record at this point. That will be s0 ordered.

(The memorandum follows:)

MEMORANDUM EY LEGAL STAFF, HOUSE GOVERN~-
MENT OPERATIONS COMMITTEE ON THE STATE-
MENT OF WILLIAM H. REHNQUIST, ASSISTANT
ATTORNEY GENERAL, OFFICE OF LEGAL COUN-
SEL, DEPARTMENT OF JUSTICE, TESTIFYING ON
EXECUTIVE PRIVILEGE, JUNE 28, 1871

The statement declares: “The right of the
Executive to withhold certain types of in-
formation from the other coordinate
branches has been equally well recognized.”
It refers to two Supreme Court cases as but-
tressing that assertion. The first case involves
the Government’s claim of privilege to resist
judicial discovery in a tort claims action:
U.S. v. Reynolds (345 U.S. 1 (1953). The sec-
ond involves a question of the constitution-
allty of a delegation by Congress of certain
legislative power to the President: U.S. v.
Curtiss-Wright Ezport Corp. (200 U.S. 304
(1936) ).

Both cases should be examined closely,
since they support Mr. Rehnquist’s declara-
tion above only in a highly qualified fash-
ion (Reynolds case) or by remote inference
derived from orbiter dicta (Curtiss-Wright
case).

L L] L] - -

Mr. McCroskey. Thank you, Mr. Chair-
man. Mr. Rehnquist, going back to this let-
ter of Mr. Ehrlichman dated June 20, which
is before you now, that letter referred to
a report on the SST prepared in 1969 by a
committee headed by Dr. Richard L. Gar-
win, and on June 20, the following year, the
White House, through this letter, declined to
reveal that report on the SST to a committee
of Congress of competent jurisdiction.

If I recall correctly, the administration, at
that time, was proposing to the Congress in
Its budget message, that both the House
and Senate approve an expenditure of $290
million in 1970 for the SST.

Now, this brings squarely into focus the
question of the lawmaking power of Con-
gress when we are asked to vote for or against
the SST, and the right of the executive to
withhold a report prepared at taxpayer ex-
pense relating to that issue affecting whether
we should or should not fund the SST. In
your judgment, does the executive privilege,
which I belleve you sald was based—in your
testimony, on page 1B yesterday—on the gen-
erally recognized premise that the President
must be free to receive absolutely impartial
and disinterested advice from his advisers.

In your judgment, does the right of the
Executive to receive impartial and disinter-
ested advice entitle the Executive to refrain
from giving to Congress a memorandum on
the very subject which the Congress is to
legislate?

Mr. REaNqQuUisT. Certainly, in many situa-
tions, I think it would.

Mr. McCroskey. What, about the SST,
could possibly justify claiming executive
privilege for a memorandum prepared by the
committee for the President?

Mr. REENQUIST. I am not familiar with
the memorandum itself, nor am I intimately




November 23, 1971

familiar with the questions that are in-
volved—

Mr. McCroskeY. This is the question, Mr.
Rehnquist. Can you recall the question that
I asked you?

Mr. REHNQUIsT, Perhaps the reporter would
read it back.

(The reporter read the record as
quested.)

Mr. REENQUIST. If this was a memorandum
prepared by way of advice to the President
as to whether or not he should recommend
the funding of the SST, it is, in my judg-
ment, the sort of advice from a subordinate
to the Chief Executive which is covered by
executlve privilege.

Mr. McCrLoskEeY. Even though the Execu-
tive is asking the Congress to legislate on
the SST, is that your testimony?

Mr. REENQUIsT. Yes. The alternative would
be that whenever Congress has a subject of
legislation before it, and the administration
sends a witness down and says this is our
position, Congress would be perfectly free to
compel testimony, well, how about A through
Z, who all participated in it as to advising
him, and how did they reach their opinions,
and I think that is exactly what it covers.

Mr. McCrLosKEEY. Mr, Rehnquist, first of all,
the President, in his letter to the chairman,
John Moss of this committee, on April 7,
1969, said that the scope of executive priv-
ilege must be very narrowly constructed. Un-
der this administration, executive privilege
would not be asserted without specific Pres-
idential approval.

Now, if you extend executive privilege to
any recommendation made to the President
on an issue of pending legislation, isn't that
a broad definition of executive privilege
which would cover any report prepared for
the President on pending legislation?

Mr. REENQuisT. I don’t think that is a
broad construction. I think that is one of
the classical areas where most people have

re-

agreed that the doctrine applies.

Mr. McCroskEy. Well, this committee,
headed by Richard Garwin, that was asked
for a report on the SST, is that any differ-
ent from any Presidential adviser or con-
sultant or contractor who is asked to prepare
a report on the merits of & pending proposal?

Mr. REENgUIsT. I don't know the circum-
stances of the Garwin committee report, or
how it was contracted for, or who Mr. Gar-
win 1is, for that matter. But on the hypothesis
that he was making a recommendation to
the President as to whether or not some-
thing should be done, I think that it doesn’'t
require-a broad construction of the doctrine
to say that that is within it.

Mr, McCLoskEY, On a project like highway
construction, where one highway engineer
within the Department of Transportation
prepared a report recommending the high-
way, and another member of the Department
of Transportation prepared a report pointing
out defects in the highway proposal, would
executive privilege be properly invoked for
both reports, in your judgment?

Mr. REENQuUIsT. Well, there you are taking
it down the line a ways. I mean, many of
these recommendations, the highway-type
recommendations, are not to the President,
they are to one of his subordinates.

Mr. McCroskey. Well, I don't think Mr.
Garwin’s report was directed to anyone other
than the Secretary of Transportation, was
it?

Mr. ReanqQuisT. I am not familiar with the
circumstances.

Mr. McCLosgEY. Let me make the assump-
tion that the Garwin report which was
finally released to the Congress in 1970 was,
in fact, a representation to the Secretary of
Transportation. Is there any difference be-
tween that report and a report prepared by
the President himself?

Mr. ReanqQuisT. It is a question of degres,
I think.

Mr. McCrLoskEeYy, Let's be precise on this.
if Dr. Garwin's committee report was pre-
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pared for the Secretary of Transportation,
would that, in your judgment, make it sub-
Ject to executive privilege?

Mr. REanquisT. It could, if it was on a
subject on which the Secretary of Trans-
portation was expected to advise the Presi-
dent.

Mr. McCrLoskEY. Well, isn't every subject
considered by the Department of Trans-
portation investigated on something to ulti-
mately advise the President?

Mr. REENQUIST. No, I would think the
highway thing would stop well below the
President.

Mr. McCLoSEEY. What about the SST?

Mr. REaNquisT. I think that is an exam-
ple of something that was a Presidential de-
cision,

Mr. McCrLoskey. The President, in his
budget, proposed to us that we fund the SST
and also the highway program. I find no
difference between the highways and the
58T, do you?

Mr. REuNQUIST. Yes, I do.

Mr. McCrLoskeEY. What distinetion?

Mr. REENQUIST. Well, that the decision as
to where individual highways should be lo-
cated, or the amounts that should be spent
on them, are not things that the President
participates in.

Mr. McCroskey. Doesn't he participate
when he recommends to the Congress each
year a budget message which contains, say,
$3 billion for highways? Isn't that his rec-
ommendation to the Congress?

Mr. REENQUIsST. I suppose in legal theory,
it is, but as a practical matter, that is not
the sort of decision that is made by the
President or that is ultimately decided by
the President.

Because the subcommittee’s inquiry 1s a
wide-ranging one, it may be helpful if I out-
line what I conceive to be three related but
different situations, all of which have re-
cently received considerable public notice,
and all of which are doubtless of interest to
the subcommittee.

The doctrine of executive privilege, as I
understand it, defines the constitutional au-
thority of the President to withhold docu-
ments or information in his possession or in
the possession of the executive branch from
compulsory process of the legislative or ju-
dicial branch of the Government. This doc-
trine is implicit in the separation of powers
established by the Constitution.

Related to the doctrine of executive priv-
ilege, but by no means coextensive with it,
is the classification of material in the pos-
session of the executive branch under the
provisions of executive orders. These execu-
tive orders established rules governing the
classification of documents involving nation-
al defense information, and prohibit disclo-
sure by executive branch personnel of docu-
ments so classified to anyone not authorized
to receive them. The Freedom of Information
Act, which may be said to have established
a “right to know” on the part of the public,
as against the Government, exempts from its
disclosure requirements “matters that are
* *= » gpecifically required by executive order
to be kept secret In the interest of the na-
tional defense or foreign policy.” This exemp-
tion in the Freedom of Information Act
justifies refusal on the part of the executive
to make classified material available to the
general public. But the mere fact of classifi-
cation by itself, of course, does not consti=-
tute a sufficient basis for withholding infor-
mation from a committee of Congress, since
most, if not all, congressional committees
themselves are fully authorized to receive
classified documents.

Third, and particularly in the public eye
now, is the extent of the authority of the
executive branch to seek the aid of the judi-
cial branch in preventing or punishing the
publication of material where such publica-
tion would be dangerous to the national se-

42967

curity. By hypothesis, in this third situation,
the material in guestion is already in the
hands of the potential publisher, so there is
no question of the executive being com-
pelled to furnish it in order that it may be
published. It is this question, of course,
which has been the subject uf the current
litigation in the cases involving the New
York Times and the Washington Post.

I will devote my testimony primarily to the
question of executive privilege, and to the
matter of compliance with the President's
1969 memorandum, since that is what the At-
torney General and I understand that you
wish, Mr. Chairman. I will, to the extent of
my ability, and to the extent that it will be
appropriate, be happy to respond to ques-
tions about any other matters which are
within my competence.

The Constitution nowhere expressly refers
either to the power of Congress to obtain
information in order to aid it in the process
of legislating, nor to the power of the Execu-
tive to withhold information in his posses-
sion, the disclosure of which he feels would
impair the proper exercise of his constitu-
tional obligations. Nonetheless, both of these
;lghts are firmly rooted in history and prece-

ent.

It is well established that the power to
legislate implies the power to obtain informa-
tion necessary for Congress to inform itself
about the subject to be legislated upon, in
order that the legislative function may be
exercised effectively and intelligently.

The right of the Executive to withhold
certain types of information from the other
coordinate branches has been equally well
recognized. In Reynolds v. United States, 345
US. 1, the Supreme Court upheld the appli-
cabllity of such a privilege against judicial
subpena. The claim of the Executive to with-
hold this type of information from Congress
goes back to the administration of Presi-
dent Washington. In 1792, the House of
Representatives embarked on its first effort to
investigate the conduct of the executive
branch in connection with the ill-fated ex-
pedition of General St. Clair into the North-
west Territory. When demand was made upon
the Secretary of War for the production of all
papers connected with that expedition, Presi-
dent Washington called upon his Cabinet for
consultation “because it was the first ex-
ample and he wished that as far as it should
become a precedent, it should be rightly con-
ducted * * *, He could readily conceive that
there might be papers of so secret a nature
as they ought not to be given up.”

The Cabinet concluded unanimously on
April 2, 1792, that the House of Representa-

ives had the right to institute inquiries, and

that it might call for papers generally and
“that the Executive ought to communicate
such papers as the public good would permit
and ought to refuse theose the disclosure of
which would injure the public. Consequently
we're to exercise a discretion.”

That is an excerpt from Jefferson’s notes of
that Cabinet meeting.

President Washington determined that in
this particular instance, the disclosure of the
papers would not be contrary to the public
interest and instructed the Secretary of War
to make the papers requested available to the
House of Representatives.

In 1796, in connection with the appropri-
ation of the funds required to carry out the
financial provisions of the Jay Treaty, the
House of Representatives requested the
President to produce the instructions to the
Minister who negotiated that treaty. This
time, President Washington advised the
House that he could not comply with its
request.

- - - - -

The nature of foreign negotiations re-
quires caution, and their success must often
depend on secrecy; and even when brought
to a conclusion a full disclosure of all the
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measures, demands, or eventual concessions
which may have been proposed or contem-
plated would be extremely impolite; for this
might have a pernicious influence on future
negotiations or produce immediate inconven-
fences, perhaps danger and mischief, in re-
lation to other powers.

As, therefore, it 1s perfectly clear to my
understanding that the assent of the House
of Representatives is mot necessary to the
validity of a treaty; as the treaty with Great
Britain exhibits in itself all the objects re-
quiring legislative provision, and on these
the papers called for can throw no light, and
as it is essential to the due administration of
the Government that the boundaries fixed by
the Constitution between the different de-
partments should be preserved, a just regard
to the Constitution and to the duty of my
office, under all the circumstances of this
case, forbids a compliance with your re-
quest—Richardson, “Messages and Papers of
the Presidents,” Vol. I, pp. 184-196.

Since that time virtually every Presldent
has had occasion to determine whether the
disclosure of information to Congress wWas
appropriate.

The Supreme Court, in United States v.
Curtiss-Wright Corp., decided in 1936, 299
U.S. 304, 319-321, based its decision in part
on the authority of the President to with-
hold information in the field of foreign rela-
tions from Congress, and refers to some of
the instances when Congress acknowledged
this authority in the President. The disputes
between Congress and the Executive over the
invocation of executive privilege have not
been so much about the existence of the au-
thority, as they have about the extent and
manner in which it is exercised.

The President’s authority to withhold in-
formation is not an unbridled one, but it
necessarily requires the exercise of his judg-
ment as to whether or not the disclosure
of particular matters sought would be harm-
ful to the national interest. As is the case
with virtually any other authority, it has a
potential for abuse; but as in the case of
other authorities, the potential for abuse has
never been deemed a sufficilent reason for
denying the existence of the authority.

The doctrine of executive privilege has
historically been pretty well confined to the
areas of foreign relations military affairs,
pending investigations, and Intragovern-
mental discussions. I will mention a few per-
tinent examples, and attempt to indicate the
reasoning behind the claim of privilege in
each of these fields.

* . - - *

There is another category of situations
in which Congress has recognized the
validity of claims of executive privilege. They
center around what may be called the free-
dom of the executive branch from legislative
interference with its decisionmaking process.
It includes the confidentiallty of conversa-
tlons with the President, of the process of
decisionmaking at a high governmental level,
and the necessity of safeguarding frank
internal advice within the executive branch.
Here, too, I will advert to some examples.

- - * - &

The reasoning behind the claim of execu-
tive privilege in these four classical cate-
gories seems to me to be as thoroughly de-
fensible in principle as it is well established
by precedent.

In the fleld of foreign relations, the Presi-
dent is, as the Supreme Court said in the
Curtiss-Wright case, the “scle organ of the
Nation™ In conducting negotiations with
foreign governments. He does not have the
final authority to commit the United States
to a treaty, since such authority is repcsed in
the U.S. Senate and, of course, if implement-
ing legislation is required, that legislation
must come from the Congress. But the fre-
gquently delicate negotiations which are nec-
essary to reach a mutually beneficlal agree-

EXTENSIONS OF REMARKS

ment which may be embodied in the form of
a treaty often do not admit of being carried
on in public. Frequently the problem of
overly broad public dissemination of such
negotiations can be solved by testimony in
executive session, which informs the mem-
bers of the committee of Congress without
making the same information prematurely
avallable throughout the world. The end is
not secrecy as to the end product—the
treaty—which, of course, should be exposed
to the fullest public serutiny, but only the
confidentiality as to the negotiations which
led up to the treaty.

The need for extraordinary secrecy in the
field of weapons systems and tactical mili-
tary plans for the conducting of hostilities
would appear to be self-evident. At least
those of my generation and older are famillar
with the extraordinary precautlons taken
agalnst revelation of either the date or place
of landing on the Normandy beaches during
the Second World War in 1944.

The executive branch is charged with the
responsibility for such decisions, and has
quite wisely insisted that where lives of
American soldiers or the security of the
Nation is at stake, the very minimum dis-
semination of future plans is absolutely
essential. Such secrcey with respect to high-
ly sensitive decislons of this sort excludes
not merely Congress but all but an infinitesi-
mal number of the employees and officials of
the executive branch as well.

I have summarized earller in my testimony
the reasons given by Attorney General Jack-
son, and reaffirmed by Attorney General
Mitchell, as to the need for confidentiality
of open investigative files.

Finally, in the area of executive decision-
making, it has been generally recognized
that the President must be free to receive
from his advisers absolutely impartial and
disinterested advice and that those advisers
may well tend to hedge or blur the sub-
stance of thelr opinions if they feel that
they will shortly be second-guessed either
by Congress, by the press, or by the public
at large.

Again, the alm is not for secrecy of the
end-product. The ultimate Presidential de-
cision Is and ought to be a subject of the
fullest discussion and debate, for which the
President must assume undivided responsi-
bility. But few would doubt that the Presi-
dential decision will generally be a sounder
one if the President is able to call upon his
advisers for completely candid and {re-
quently conflicting advice with respect to a
given situation.

I would add, finally, that the integrity of
the decisionmaking process which is pro-
tected by executive privilege in the execu-
tive branch is apparently of equal impor-
tance to the legisiative and judiclal branches
of the Government. Committees of Congress
meet in closed session to “mark up” bills,
and judges of appellate courts meet in closed
conference to deliberate on the result to be
reached in a particular case. In each of these
instances, experience seems to teach that a
sounder end result—which will be in the
fullest object of public scrutiny—will be
reached if the process of reaching it is not
conducted in a goldfish bowl.

Indeed, if additional precedent were war-
ranted, the decision of the Founding Fathers
to conduet in secret all of its deliberations
at the Constitutional Convention of 1787
appears to be very much in point.

While reasonable men may dispute the
propriety of particular invocations of execu-
tive privilege by the various Presidents dur-
ing the Nation's history, I think most would
agree that the doctrine itself is an absolutely
essential condition for the faithful discharge
by the Executive of his constitutional duties.
It is, therefore, as surely implied In the
Constitution as is the power of Congress to
compel testimony,
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Mr. MoorueAp. You referred throughout
your testimony to the authority of the execu-
tive branch to withhold information from
Congress. Your legal argument to the au-
thority of the Executive, the President.

Do you clalm a power of the executive
branch in addition to that of the President
to withhold information from the Congress?

Mr. REENQUIST. No; in my testimony the
terms may be used interchangeably, and I
think it helps a little to do that, because
frequently the information sought, or the
documents sought are not in the personal
possession of the President, but I do not in-
tend by that Interchangeable use to suggest
that anybody in the executive branch has a
right to say, “I am clalming executive privi-
lege and I will not furnish the document.”

- - * - -

Mr. Rem. Let me try and narrow my gques-
tion from the broad prineiple.

Does the Executive in your judgment have
the right to withhold from Congress informa-
tion that is central to a congressional deci-
sion, which information is embarrassing to
the Executive because it may not be on all
fours with public executive statements?

Mr. REHNQUIST. You mean simply on the
ground that it makes the President look bad?

Mr. REID. Yes.

Mr. REanquisT. No, I don't believe he does.

Mr. Remm. And, equally, you would hold,
therefore, that Congress has the right to ob-
tain documents and information—whether 1t
be on the war or on other questions that are
fundamental—at a time that it is relatively
timely to fundamental decisions?

In other words, let me put it another way.

* L L] * -

I can well appreciate the confidentiality of
conferences between the chiefs of states, and
I don’t think anyone would seriously ques-
tion that. But that right, it seems to me,
does not extend to fundamental guestions,
such as a major change in the direction of a
war, nor does this permit the Executive to
conceal a change or, indeed, proceed on a
basis that would fool the public or mislead
the Congress.

Mr. REENQUIST. Well, insofar as your sug-
gestion that it is undesirable and bad for
the President to fool the public or mislead
the Congress, I certainly agree with you.

If you mean to say, in addition, that the
top-level advice that is recently and cur-
rently given to the President is for that rea-
son to be made fully available to Congress
by compelling those advisers to testify to it,
I think the executive privilege suggests that
is not the case.

Mr. Rem. Finally, If the Congress In the
exercise of oversight function, that I believe
it has, determines certain documents have
been improperly classified by the executive,
that either the Congress or the American
people are entitled to know about, would
you question at all the right of the Congress
to declassify and make public these docu-
ments?

Mr. ReaNquisT. The right of Congress on
its own initiative to make public documents
which had been classified by the executive,
but which Congress felt were improperly so
classlified?

Mr. Rem. That is correct.

Mr. ReENQUIST. Yes, I would question that
right.

Mr, ReEm. Well, I would merely hold that
I think the Congress does have that right.

Thank you very much for your testimony.

Mr. REanguist. When I say I question it,
Mr. Reid, I don't mean to say that I have
thought the thing through. But it certainly
isn't apparent on the face of it to me that
Congress has that right.

L *

Mr. Rem. Permit me to turn to your testi-
mony on page 1. You state that:

“The doctrine of executive privilege, as I
understand it, defines the constitutional au-
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thority of the President to withhold docu-
ments or information in his posses-
glon & * ¢

You say a little further on.

*“This doctrine is implicit in the separa-
tion of powers established by the Constitu-
tion.”

When you say “implicit"” you do not mean
absolute, I take it,

Mr. ReanquisT. I meant it is not stated
in the Constitution; it is implied from the
structure of the Constitution, and certainly
it is not absolute in the sense that the Presi-
dent could willy-nilly withhold any number
of things requested by Congress just because
he did not feel like giving them.

Mr. Rem. And there, of course, the Congress
has the clear right to compel the production
of those documents if they are central to the
congressional purpose. And merely the Execu-
tive’s embarrassment should not trigger a
claim of executive privilege. The only point I
make here today is that Congress does not
necessarily recognize the right of the execu-
tive privilege in the extent that claim may be
made for it, and different Members have
evaluated this differently. It has to be a rela-
tively narrow privilege not in conflict with
congressional rights. But I detect from your
testimony that you think that it is a rather
broad executive privilege; am I incorrect in
that?

Mr. ReanquisT. Well, I suppose it is the
old question of compared to what?

Mr. Rem. Compared with coordinate bal-
ance between the Congress and the Execu-
tive. It should not be so broad that it con-
flicts with congressional powers and rights.

Mr. REanQUisT. No; and I think generally
it does not. I think there are conceivably
cases where Congress is pursuing a very le-
gitimate legislative Investigation and where
there is no question of Congress’ right to ob-
tain Information generally in the area. None-
theless, if a particular document were sought
which may be quite relevant to the investiga-
tilon by the standards of McGrain v.
Daugherty, even a conservative justification
of executive privilege could justify the with-
holding of that document, if the President
should determine that its disclosure would
jeopardize the national security.

Mr. ReEmn. On page 2, if you look at your
testimony there, you say,

“These Executive orders establish rules
governing the classification of documents in-
volving national defense information, and
prohibit disclosure by executive branch per-
sonnel of documents so classified to anyone
not authorized to receive them."

Would you hold that to be the case if the
documents were improperly classified?

Mr. REENQUIST. The question arises, what
is meant by improper classification? The
Ninth Circuit decided in a case last year on
the Freedom of Information Act that the
only review the courts would make of an ex-
ecutive classification was whether it was arbi-
trary or unreasonable. They would not at-
tempt themselves to decide whether it
should have been: classified in the manner it
was.

Mr. REm. Well, leaving aside the question
of the mechanics, would you hold this is a
privilege even though the document was im-
properly classified by any reasonable test?
We in the Congress would not hold that you
had that right if they were improperly clas-
sified.

Mr. REENQUisT. I think if one can show
that the classification was arbitrary or unrea-
sonable—maybe that is just a paraphrase per-
haps of what you are saying—that the provi-
slons of executive orders as to dissemination
would probably not govern.

Mr. Rem. Now, in connection with that, are
you familiar with section 18 of the Executive
order?

Mr. REENgQUisT. Not word for word.

Mr. Rem. Specifically it provides that:
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“The head of each Department and agency
shall designate a member or members of his
stafl to conduct continuing review of the im-
plementation of directives within the Depart-
ment or agency concerned, to insure that no
information is withheld here under which the
people of the United States have a right to
know * * * and will insure that the informa-
tlon is properly safeguarded in conformity
therewith.”

Is there anyone in the Justice Department
charged with the responsibllity of a con-
tinuing review of the classification used by
that Department?

Mr. ReanquisT. I think that Mr. Nelson in
the Internal Security Division is the Depart-
ment security officer and is the person who
is primarily responsible for the administra-
tion of that provision of the order.

Mr. Rem. Might I turn to page 4 of your
testimony, in which you refer to a case, Reyn-
olds v. United States:

“The right of the Executive to withhold
certain types of information from the other
coordinated branches has been equally well
recognized.”

As I read your comment there, you are talk-
ing about the right of the Executive to with-
hold information. And the Court held in that
case, as I understand it—the Supreme Court
held in United States v, Reynolds—that such
claims are not conclusive, the Court saying:

“The Court itself must determine whether
it is appropriate for the claim of privilege.”

In other words, the Court in the case which
you cited held that that was not the ultimate
determination of the Executive, but that the
Court ought to see whether the Executive
had properly interpreted and exercised the
rights that he might have in that regard.

Mr. REgNQUIsT. I wouldn't read any of that
language from Reyonlds quite that way, Mr.
Reid. I have read it as meaning that the
general area must be an appropriate one for
the claim of executive privilege, not that the
Court would itself review and determine for
itself whether the thing was properly
classified.

» * ® .

Mr. Moss. Let me ask about the power of
the court to enforce this against Congress.
Let's go to another area. Supposing we keep
a considerable body of information classi-
fied within the Executive Department and
the Congress becomes impatient to get over
the red-tape involved in getting access to
this, and is faced with the clear fact that
it has lost confidence in the objectlvity of
the executive in classifying information.
Couldn’'t the Congress, by conditioning ap-
propriation, deny any funds for the cus-
tody, use, and preservations of such records
within the executive department?

Mr. REmnquist. I think the appropria-
tions power is so extensive that very, very
likely, Congress should include some such
provision.

Mr. Moss. Now, that 1s why I refer to this
as a gray area. At no point in our history
have we ever gone to the mat to test the
final power, but I would like to illustrate
that the Congress does have, of all the
branches of government, it can withhold
funds from the courts. It has the power of
impeachment. It has powers given to neither
of the other branches.

If there is a doctrine inherent in the
Constitution, we In the Congress have the
doctrine of oversight. We exercise the resid-
ual powers of the people, unless they ex-
pressly exercise them.

Mr. ReEanQuisT. Well, I have some trouble
with the idea that the Congress has a sort
of residual power from the people and the
President has none.

Mr. Moss. I would think so. I realize this
is very broad and far-fetched, but we seem
to be dealing in a lot of that in asserting

a very broad executive privilege which,

42969

stripped of all of its trappings, and in the
final analysis, the President alone deter-
mines the national interest and what the
Congress can have, and I don't buy that.

I think there is a concurrent authority
for the Congress, if it wants to be as in-
sistent as the Executive, to compel the pro-
duction of the information it seeks. Would
you challenge that?

Mr. REENQUIST. Do you mean a concurrent
authority which would overrule a legitimate
claim of executive privilege?

Mr. Moss. I don’'t know what a legitimate
claim of executive privilege is. I know what
we finally accommodated to. This committee,
working with President Nixon, as with his
two immediate predecessors in office, has ar-
rived at a narrowed basis of accommodation
of executive privilege, as asserted by the Ex-
ecutive. It is not implied that the committee
recognlzes that there is a valid claim, but
within the scope of that claim there is a
means of accommodating; isn’'t that correct?

Mr. REHNQUIST. Yes; I think so.

Mr. Moss. Certainly, if the Congress were
to enact a statute which spelled out a sys-
tem of classification and specified that be the
only system of classification, that would dom-
inate, or do away with the classification un-
der Executive Order 10501, wouldn't 1t?

Mr. REawNqQuisT. Yes; I think Congress
could supersede Executive Order 10501 so
long as it didn’t infringe on the constitu-
tional prerogatives of the President.

Mr. Moss. Well, the President has a very
real constitutional responsibility imposed
upon him to take care that the laws are
falthfully executed, and if that was a law he
would have just as much of a mandate to
take care that it did be faithfully executed
as he would to enforce the Internal Revenue
laws, wouldn't he?

Mr. REENQUIST. Unless he felt the law were
unconstitutional.

Mr. Moss. You mean he is going to act as a
separate Supreme Court and determine that
& law is unconstitutional? Wouldn't he fol-
low the processes of law to determine whether
or not that law was unconstitutional?

Mr. RerNqQuisT. Well, I think the processes
of law in that case would be to somehow sub-
mit the matter to the courts,

Mr. Moss. That is correct. You would go to
the courts, not the President. And he
wouldn’t make that unilaterally and have
that binding on anyone, would he?

Mr. REENQUIST. No.

Mr. Moss. Then he would be bound to take
care, unless and until the courts determined
that the law exceeded the constitutional au-
thorities of the Congress?

Mr. ReeNqQuisT. I don’t believe necessarily
that in the interim he would be obligated in
the manner you indicate. I think he would
have a right to take appropriate steps to have
the law tested.

Mr. Moss. Of course he would have a right
to test it. I wouldn't question that. That is
the system of Government by law that I be-
lieve is certainly inherent in the Constitu-
tion.

Mr. ReanqQuisT. I do, too.

Mr. Moss. That is why I say he would not
unilaterally move to achieve this objective.
He would do it through the courts, and it
would become unconstitutional only if the
courts concur with his contention; isn't that
correct?

Mr. ReanquisT. Certainly.

- * * . -

Mr. ERLENBORN. Thank you.

In that case then, Mr. Chalrman, I will
proceed.

Mr. Rehnquist, I want to thank you for
your appearance and your testimony. If I
ask any questions that you feel get into
areas of the litigation, please feel free to
50 comment.

I would like to ask you what I consider

to be a rather broad background question.
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First of all, there is the question of free-
dom of the press that is quite current today.
Not referring to this litigation, but to the
general principle, is freedom of the press
complete and absolute or are there limita-
tions, as the court has already found there
are limitations on freedom of speech?

Mr. REENQUIsT. Well, I can certainly give
you my interpretation from reading that
I have done in the field. Certainly the Near
case, headed some 40 years ago, indicates
that there are some limitations to freedom
of the press.

Mr. ErRLENBORN. The question then I think
becomes to whom does freedom of the press
extend? Is this a right to be exercised by the
so-called working press, or is it a right that
exists in the people?

Mr. REENQuUisT. I think under our Con-
stitution legally 1t extends to the working
press, but I think in a philosophical sense
it exists to benefit not the working press
but to benefit the public at large.

Mr. ERLENBORN. So if you do attribute this
to the working press, then we have some
unresolved questions as to how you define
the working press. I have always wondered
when the press used that term “working”
who they had in mind as “nonworking press.”
But beyond that, would you think that the
underground newspaper mimeographed on
the college campus comes within that classl-
fication, or would I as an individual using a
Xerox machine come within that classifica-
tion?

Mr. Reanguist. I think the question,
though it is difficult to answer in the terms
you pose 1it, 1s perhaps more easily answer-
able if you consider that the freedom of
speech is protected in the same way as free-
dom of the press, and I can’t imagine any
idea or piece of news or statement of opinion
however put forth, that wouldn't be pro-
tected either by freedom of the press or free-
dom of speech.

That is not to say that elther one is ab-
solute, but I think the mechanics by which
it is expressed are not controlling.

Mr. ERLENBORN. You are saying, I take it,
that they are somewhat extensive viewed in
the same light and are subject to the same
limitations. In other words, those things
that you should not be able to express
through freedom of speech because that area
is eircumscribed would also be circumscribed
under the freedom of the?press? Would that

legitimate conclusion

he:b:.r. %LEHNQUIBT. I wouldn’t want to be held
to it precisely. I think there are intimations
in some Supreme Court cases that & type of
inflammatory oratory in a large group, such
as being in effect told, “Let's go burn that
bullding across the street down,” might not
be subject to the protections of the first
amendment, whereas & more abstract pam-
phlet of the same nature might be.

That may not be a good example, but I
do think there are some distinctions.

Mr. ERLENBORN. Now to get the question
of what limitations can be exercised. We
hear the phrase, “‘prior restraint” relative
to the first amendment and freedom of the
press.

Is the Government system of classification
of documents in itself sort of prior restraint?

Mr. REMNQUIsT. Not in my opinion. I think
prior restraint in the sense it is used in
talking about the constitutional right of the
press means a restraint on the press to print
information which is already in its hands
and does not extend, at least in the same

broad scope, to the right of the press to
obtain information which is not presently

in its hands.

Mr. ERLENBORN. Prior restraint then might
be limited to a judicial restraint?

Mr. ReaxnqguisT. I think that is the only
restraint of that sort that could exist in
this country.

N. Ezcerpts from testimony at hearings on
Executive impoundment of appropriated
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funds, before the Senate Subcommittee on
Separation of Powers (1971).
Mr. REHNQUIST.

- - - = *

But this, I think, is not the kind of ques-
tion that presents difficulty. The question
is where either Congress is not clear in the
intent with which it writes a statute, or in
the case where that Congress is crystal
clear—take the language that Congressman
Vinson from Georgia sought to introduce
into the military appropriations bill for fis-
cal 1963, that the Defense Department, in
effect, is directed, mandated—and uses all
the mandatory words possible. Surely in
the latter case there is no question as to
what the intent of Congress is. Then the
question becomes one of whether, given
a mandatory intent on the part of Congress,
the Executive has a right to impound.

In the question of trying to find a man-
datory intent on the part of Congress, it
is not a question of looking for the word
“shall” as opposed to “may.” Our office, in
the memo that was published in the Con-
gressional Record in December 1969, con-
cluded that in providing for certain formula
grants for schools—I think it was impacted
aid, but I am not sure—Congress had in-
dicated that these were to be spent, not
necessarily because it sald they shall be
spent, but just from taking the overall lan-
guage of the authorization bill, the en-
abling statute if there was one in the par-
ticular appropriations language, and con-
struing them together to try to find on a
reasonable basls what intent Congress man-
ifested.

Well, when it comes to the action of the
Executive in these situations, I take it that
it is conceded that the President, as I be-
lleve Mr, Weinberger suggested yesterday,
must consider all the laws in deter-
mining whether or not spending is man-
dated in a particular case. That is not
to say that Congress could not pass a
law saying notwithstanding the provisions of
any other law. I think that is the way that
the Arizona Legislature used to draft at least
half its laws, I do not think it is a happy
form of draftsmanship, but presumably,
Congress could, if it wanted to, exempt from
the provisions of all other laws a particular
appropriation. I think many would feel that
was not a wise action, but there is no doubt
of Congress' power to do it. But in the ab-
sence of language of that sort, you have the
provisions of the Anti-deficiency Act, the pro-
visions of the Debt Ceiling Act, and, con-
ceivably, other laws likewise would be rele-
vant in trying to determine from all the
circumstances what was the Intent of Con-
gress with respect to this particular piece of
appropriations legislation.

If, on the basis of consideration of all the
laws, the conclusion is that the Intent of
Congress was to mandate the spending, then
our office has taken the position, in the
memorandum I previously referred to, that
the President is not at liberty to impound
in the case of domestic affairs which have
no national defense or foreign policy consid-
erations. This is not the position of the De-
partment of Justice. The Department of Jus-
tice, through the Attorney General, has tak-
en no position on the matter and it is not
the position of the administration. I think
the administration, as such, as an institution,
has not taken any position on the matter.
But that, nonetheless, was and is the posi-
tion of our office under the particular cir-
cumstances there.

But if one gets into the area of national
defense spending, I think from the debates
in the fiscal 1963 Military Appropriations
Act, it is clear that more than one Senator
expressed the view that the President had
authority in the area of national defense,
by virtue of his constitutional standing as
Commander in Chief, which might permit
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him to withhold in that area where he could
not have in the strictly domestic area. In
fact, I would go further and say that cer-
tainly Members of Congress from time to
time have taken the view that Congress can't
force the President to spend money of any
sort. Congressman Laird, before he became
Secretary of Defense, and Congressman Flood
from Pennsylvania, during debates in Con-
gress in October of 1968, both expressed that
view.

So when I say the Office of Legal Counsel
has taken the position that the President
must spend in the domestic area when it is
clearly mandated that he do so, I recognize
that there are views to the contrary and that
this is not an easy question or one that ad-
mits of no argument on the other side.

In the forelgn affairs field, also, there is
probably an exception, though it 1s not any-
thing one would want to opine on until he
had a problem before him. But given the
foreign affairs power of the President and a
case like the Curtiss Wright case, which cer-
tainly indicates that the President's power
in that area is quite different from the
domestic field, I think a different conclusion
could well be reached.

I think that Thomas Jefferson, when he
was President, objected to Congress appro-
priating money to pay specific salaries to
his ambassadors. His view was that Congress,
under the doctrine of separation of powers,
ought to appropriate a lump sum for the
payment of ambassadors and he would decide
who got what. That battle was never renewed,
so far as I know, and I think it was resolved
in favor of congressional specification. But it
is some indication of the fact that people
right there at the founding of the country,
someone like Jefferson, felt that foreign af-
fairs powers were quite different than the
power of the President in domestic affairs.

Professor JoHNsON. What recourse does the
Congress have if the President does im-
pound funds despite a mandatory appro-
priation?

Mr. REENQUIST. That is not an easy ques-
tion to answer. I think Congress, as such,
probably does not have judicial recourse,
Whatever recourse it is has a political one.
If the act of Congress is sufficiently clear
that identifiable beneficiaries were intended
to get the funds, that those beneficiaries may
have some sort of legal actlon to compel
the allocating of the funds to them I think
has to be regarded as a debatable guestion.
I think 20 years ago, one would have said
there simply is not that right in any bene-
ficiaries, but with the expansion of the doc-
trine of standing, I think you cannot be
quite so confident of it now.

L] - - - -

Professor Srtovrz. Assuming that the De-
partment is prepared to approve this bill, do
you see any objection to broadening it to in-
clude the Comptroller General instituting an
action to prevent an illegal impoundment?

Mr. REENQUIST. I can see a good deal of
objection from the point of view of the Exec-
utive, Traditionally, there has been rivalry
between the Comptroller General and the At-
torney General. By the way that things are
set up, the Comptroller General -is basically
an agent of Congress and the Attorney Gen-
eral Is an agent of the Executive. And every
time you confer additional authority on the
Comptroller General, you are subtracting
something from the executive branch. I am
sure the executive branch would not take the
position that you must never subtract any-
thing. But I think it would want to look very
carefully at what was being subtracted.

Professor Storz. Well, I suppose that the
theory behind this measure is an alternative
to what the chairman was talking about as a
way of resolving these disputes as they come
up, & somewhat more legitimate, polite way
than the internecine use of polltical clout.
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Is there any real objection—if that is the
theory of it and the Department is prepar-
ing to accept it with respect to illegal ex-
penditure—is there any reason why they
should not be prepared to accept it with re-
spect to illegal nonexpenditures?

Mr. Regnquist. I think the separations are
distinguishable. I think the claim of the
Comptroller General to get in at the begin-
ning of a dispute over whether money should
be expended, where he contends that it can
be expended, is a logical extension of his
power to audit accounts, which is the basic
power conferred on him under the Budgeting
and Accounting Act of 1921, whereas I think
nothing in his power to audit accounts sug-
gests to the same extent that he have the
authority to force expenditures. I mean, if
you do not spend money that you ought to
spend, presumably, your accounts are not
going to be surcharged.

Professor Storz. That is true, they are not
going to be surcharged, but it is at least pos-
sible that it is just as illegal not to spend
money as it is to spend it improperly.

Mr. RErnNquisT. I suppose, speaking in the
abstract, that it could be. In theory, one
might be obligated to spend just as surely as
he is obligated not to spend.

= *® - * -

Professor BickeL. Maybe Congress did not
choose to make that a case. But it seems to
me a different case from what is now the
very broad area of foreign relations, where all
kinds of monies are appropriated for all kinds
of purposes, and if that whole area is put in
& special position, this is a rather slender
foundation to rest that argument on.

Passing on to the war power, I am even
more puzzled. It is difficult for me to see
why, as Commander in Chief, with his in-
dependent powers to command the Army and
the Navy and the Air Force, why that means
that if Congress appropriates money for 50
bombers and he decides he does not need 50
bombers, even though Congress appropriates
it in mandatory fashion, which is the only
real case we are talking about, he can over-
ride it. Whereas in what seems to me an even
more crucial case, from the point of view of
the Commander in Chief function, if Con-
gress fails to appropriate money for the 50
bombers and he figures he needs them, he
cannot generate the money and spend it.
Either way, it seems to me the Commander
in Chief is subject to the will of Congress.
He commands whatever the Congress pro-
vides or falls to provide.

Mr. ReanguisT. You have a specific thing
in the Constitution that no money shall be
withdrawn from the Treasury unless ap-
propriated by Congress. Certainly a more gen-
eral power such as the power of the Com-
mander in Chief would not be construed, I
should not think, to override that. But you
do not have the same categorical direction at
all in the Constitution as to whether the
President must spend where Congress has ap-
propriated. That is much more doubtful.

Professor BickeL. One wonders about that.
That brings us to the basic constitutional
position. But one wonders whether the power
of Congress to make laws, which is stated, of
course, in substantive terms and implies the
power to spend the money that is appropri-
ated and appropriate the money necessary to
carry out such purposes. The very distinctly
stated duty of the Presldent to execute laws,
just as distinet as the prohibition against
spending money that is not appropriated by
law, referring it back to section 8 of article 1
for the affirmative power of the Congress—the
distinet duty of the President to execute the
law is just as distinet as the prohibition
against spending unappropriated money.
One wonders why that does not mean that
he is to carry out the laws of the Congress.
When Congress says spend $50 million, he
spends $50 million, because that is not just—
because behind that is always, in the con-
stitutional scheme, a substantive policy,
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which is the law. That is really the law which
he 1s supposed to carry out In substantive
policy.

Now, you know, in modern times, problems
have arisen and a practice has arisen that
indicates that that is not enough. Those sim-
plicities are not enough. Problems arise after
the money has been appropriated and some
mind has to be applied to them and a judg-
ment has to be made. And it is that practice
that we are here dealing with. But the orig-
inal constitutional position seems to me to
go across the board and to be all in favor
of Congress.

Mr. ReanqQuisT. Well, to say that because
the President is required to take care that
the laws be falthfully executed, that he sim-
Ply has a ministerial duty to carry out what-
ever law Congress has passed regardless of
the fact, say, that it may, in his opinion, and
quite justifiably, infringe on some constitu-
tional prerogatives of his, is not an idea you
would subscribe to.

Professor BickeL. No, I certainly would not.
Nor did I suggest that.

Mr. REENQUIST. But you are saying that
the authority to take care that the laws be
faithfully, or his direction to take care that
the laws be faithfully, executed is by itself
some sort of direction to him to simply carry
out the will of Congress without regard to—

Professor BICKEL. Certainly; it is the only
foundation upon which one can argue that
when Congress passes a statute establishing
Social Security Administration and medicare
or something, and says, this is the policy and
this is how we want people taken care of—
the only foundation for saying that the
President, after having vetoed the law—well,
take a specific example. Congress the
Internal Security Act of 1952, or the Taft-
Hartley Act, and the President vetoes it and
Congress overrides his veto. The only founda-
tion for saying that the President can't im-
pound that policy is that the Constitution
says he is charged with taking care that the
law is executed. Now, that does not mean he
does not have any discretion, he does have an
Executive function, nor does it mean that
Congress can override the Executive funec-
tion. They cannot come in and tell him how
to execute it or monitor his directives to his
subordinates. As you say in one opinion,
Congress can't come in between the Presi-
dent and the Commissioner of Education. It
can't speak to the Commissioner of Educa-
tion over the President's head. It can't, in
other words, shortcut the Executive function.
But it sets the policy. That is what is meant
by law and the position is that the Presi-
dent has to carry it out or Executive discre-
tion reaches farther than I am sure you
would argue that it ought to reach.

So my problem is that I have difficulty see-
ing where the power of the Commander in
Chief or the power of forelgn relations as
such cuts into this general scheme and allows
for the argument that whereas a mandatory
appropriation in the domestic field would
have to be obeyed, a mandatory appropriation
to buy tanks or to hand over 50 million to
Israel or Saudi Arabla does not have to be
obeyed.

Mr. REgNQuUisT. Well, I think it gets diffi-
cult to probably make an impression on one
or the other in the abstract. I do think it is
clear beyond dispute that, for instance, a
number of Senators during the 1963 debate
made a point that the power of Congress to
compel spending in the national defense
area, where you are talking about whether
you are going to have additional planes or
not, is not the same as its authority in the
domestic field. And I suspect that I could cite
examples from either the foreign affairs field
or from the defense field where Congress can't
compel the Presldent to act, whether it be
spending money or otherwise, to the same
extent it can in the domestic field.

Now, given that difference

Professor BickeL. If I may interrupt, Mr.
Rehnquist, I would dispute that except as
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you come to very specific functions that can
be defined as those of the Commander in
Chief, just as very specific functions can be
defined as those of an Executive which the
separation of powers prevent Congress from
taking over. Congress can’'t tell you who
should command a regiment, who should
command a division. It can't tell you how
to command those troops tectically or, if you
will, strategically. But I do not follow that
this has a sort of vague, continually out-
goilng reach. It has been the fashion since
World War II, I think, to regard the foreign
affairs and war power as sort of interminable
vistas that reach out into an undefinable fu-
ture and I think one of the salutary things
about the day we are living in now is that
people are reexamining that and reexamining
the rather vague, general, and indiscriminate
statements of the past that of course, the
Commander in Chief, or of course, the Presi-
dent is in charge of foreign relations, and he
can do virtually anything.

Mr. REENQUIST. I fully agree with you.

Professor Bicker. Maybe we had better stop
right there.

Mr. REHNQUIST. Maybe we had.

- - - * -

Mr. REENQUIST. Senator, certainly so far
as the power of the purse being the power
to insist that money be appropriated before
it is spent, I do not have the slightest doubt
and I take it that no one who has studied
the matter would. I think it is a more dif-
flcult question when you start talking about
the power to compel money to be spent.

Let me, if I might, pose an example that
would certainly trouble me and I would hope
it would trouble those who are partisans of
the other view. Supposing Congress appropri-
ates a million dollars and says it has to be
spent to equip all the people in regiment “A”
with blue uniforms and the President de-
cides he does not want blue uniforms on
regilment “A.” Now, I think, clearly within
his power as Commander in Chief, he has a
right to prescribe the mode of dress of that
regiment. Can he be compelled to spend
that money even though he is perfectly free
under the Constitution to refuse to use the
proceeds of it?

Senator Ervin. I respectfully disagree with
you, because I think the power to make rules
for the Government and regulation of the
land and navy forces includes the power to
say what kind of uniforms they should wear
if Congress should so specify. I think the
President is authorized to direct their fight-
ing and authorized to direct them when they
are called out to suppress insurrections. I
think that is the power of the Commander
in Chief, but not to determine whether their
uniform shall be blue or some other color.

Professor BickeL. It seems to be something
going more to the heart of the function of
the commander is discipline, is it not? Yet
the Constitution happens to provide on that
subject. It 1s Congress which decides that a
breach of discipline gets tried by a jury of
8 man's peers or gets tried by six majors
and one colonel or what the penalty for it
is or whatever. Because Congress is given
that power specifically by the Constitution.
I think all that is reserved is what you can
define as the power to command and what
is left of the power of command after you
carve out the things that belong to Con-
gress,

Mr. REanquisT. I do not agree with the
view that power to make regulations govern-
ing land and naval forces would go as far as
you suggest.

Professor BICKEL. You do not agree?

Mr, REENQUIST. No.

Professor BickEeL. If it is enacted by Con-
gress, the President could not decide not to
enforce it.

Mr. REaNQUIsT. I would suggest as far as
the Congress suggested it, it would go.

Professor BickeL. If you are living under
a constitution where Congress can say what
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the means are for enforcing discipline on
your troops, you have swallowed the camel.
That certainly should enable you to swal-
low the gnat of Congress also saying what
kind of uniforms they ought to wear.

Mr. RegnqQuisT. No, I do not think that
follows. I think it is two different kinds of
things.

Professor BICKEL, A camel and a gnat.

Mr. ReanquisT. I do not agree that they
are so different in size.

* * * . *

Professor Mmrer. I ask Mr. Rehnqguist
what he sees in the inherent Executive pow=-
er of the Commander in Chief and foreign
affairs? Do you find any limits at all that
you can perceive, Mr. Rehnquist?

Mr. Reanquist. I would not speak of it as
inherent Executive power.

Professor MiLLER, Excuse me, Then where
does it come from?

Mr. Reanquist. The power of the Com-
mander in Chief and the foreign affairs pow-
er that is impliedly conferred by the Con-
stitution, is certainly recognized in the Cur-
tiss-Wright case.

Professor MILLER. As a matter of technical
law, Mr. Rehnquist, what Mr. Justice Suther-
land said in that case was dicta, was it not,
not necessary to the case itself? You are re-
lying on a pretty flimsy straw when you rely
on Curtiss-Wright. I know it is about all you
have.

Mr. REaNqQuUisT, Well, we have a nearly
unanimous opinion written by Sutherland,
and concurred in by Brandeis and Cardozo.
I would not regard that as flimsy.

ProrEssorR MiLLER. I mean the language
about the delegation of the power to the
Executive. What the Curtiss-Wright case, in
effect says, is that the National Government
has all the powers of any sovereign, despite
the Constitution’s basic theory that the Na~-
tional Government is one of limited dele-
gated power. That 1s the import, it seems to
me, of the Curtiss-Wright case. It does not
really go to the question of the division of
powers between the President and Congress
and to rely on it for presidentlal power seems
to me is going far beyond what the court
sald.

Mr. REanNguisT. It may be carrying it be-
yond what was necessary for the holding of
the case, but the Court speaks in terms of
the President, not of the National Govern-
ment when it is talking about the foreign
affairs power.

L] * . - L]

Professor MiLLErR. Let's jut stay with the
expression of the Senate, at least, that there
should be no ground troops in Cambodia or
Laos.

Professor WINTER. For any purpose?

Professor MiLLER. All right. I am just ask-
ing whether or not the Commander in Chief
power would go as far as thought desirable?

You are putting forth the theory of Exec-
utive power which has a good deal of polit-
ical theory behind it, of course. The English
term for it is “reason of state.” There are
certain areas where the President does have
a sort of inherent power where he can act,
without regard to law or without regard to
anything else. I am asking whether you think
in that context, whether you believe, could
the President flout or ignore what Congress
wants and quietly say, “I am going to send
troops in anyway?"

Mr, Reanquist. Glving the widest latitude
to the discussion format that the chairman
has set up, which I appreciate and think is
very valuable, I nonetheless think that as an
officer of the administration, it would be
inappropriate for me to express a view on
something that particular and specific in a
format like this. Let me try in another way
to answer the question.

Supposing instead of the Cooper-Church
amendment, the Congress had passed a law or
a resolution saying that in no circumstance
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should another assault be made on “Ham-
burger Hill.” To me, that would be a rather
clear invasion of the President's power as
Commander in Chief,

Professor MiLLEr. Why is it clear? To be
clear, you have to have standards to judge
by. All I am asking for are the standards.
Where do you find them and who sets them
out or do you set them out in each case that
comes along?

Mr. REHNQUIsST. I think that you try to
find them from historical precedents, from
what was meant by the Framers at the time
they gave the Commander in Chief power
to the President, and from reasoning from
other provisions of the Constitution. It is
the most difficult area of all of the Consti-
tution, I think, because it is amorphous. But
I think it was designed by the framers to be
amorphous and we just have to wrestle with
it the best we can.

0. Ezchange of Correspondence Between
William Rehnquist, Assistant Attorney Gen-
eral and Edward M. Kennedy, a Senator from
Massachusetts Concerning Pocket Vetoes
(1970).

WasHINGTON, D.C.,
December 29, 1970.
Hon. JoHN N. MITCHELL,
Attorney General, Department of Justice,
Washington, D.C.

DeAR MR, ATTORNEY GENERAL: As you know,
on December 26 It was announced that the
President would not sign S. 3418, the “Family
Practice of Medicine Act,” and that the bill
would therefore be subject to a “pocket veto,”
under which Congress would have no oppor-
tunity to reconsider the legislation in light
of the President’s objections.

Whatever the merits of this particular
bill—and I strongly supported it in the Sen-
ate—the President’s action raises extremely
serious questions that far transcend the bill
itself and that go to the heart of the distribu-
tion of power under the Constitution between
Congress and the Executive Branch with
respect to the enactment of Federal legisla-
tion. Surely, contrary sporadic practice not-
withstanding, the Po.ket Veto provision of
the Constitution—Article I, Section 7, Clause
2—was intended to apply only in circum-
stances involving an adjournment sine die
at the end of a Congress or at the end of a
session of Congress, and was not intended to
apply to brief adjournments of Congress dur-
ing a session such as the recent Christmas
period. This is all that the leading decisions
of the Supreme Court appear to have held.
See Wright v. United States, 302 U.S. 583
(1938) ; Pocket Veto Case, 279 U.S. 655 (1929).
Indeed, in Wright v. United States, the
Supreme Court expressly suggested that the
Pocket Veto provision might not be appli-
cable in a case involving a brief adjournment
within a session.

In light of the discrepancy between the
theory and practice involving the Pocket
Veto provision, I would be grateful to receive
a clarification of the Administration’s posi-
tion on this issue.

Sincerely,
Eowarp M. KENNEDY.

DEPARTMENT OF JUSTICE,
Washington, D.C., December 30, 1970.
Hon. Epwarp M. KENNEDY,
U.S. Senate,
Washington, D.C.

Dear SENATOR EKENNEDY: The Attorney
General has asked me to reply to your letter
to him of December 29 relating to the pocket
veto of 8. 3418, inasmuch as I had given the
advice to the White House that under the
circumstances a pocket veto by the President
would be appropriate.

In your letter you state that the pocket
veto “was intended to apply only in eir-
cumstances involving an adjournment sine
die at the end of a Congress or at the end
of a session of Congress, and was not in-
tended to apply to brief adjournments of
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Congress during a session such as the recent
Christmas period. You also state that “in
Wright v. United States, the Supreme Court
expressly suggested that the pocket veto pro-
vision might not be applicable in a case in-
volving a brief adjournment within a ses-
slon.” Suggesting a “discrepancy between the
theory and practice involving the pocket veto
provislon”, you have requested a clarifica-
tlon of the Administration’s position on this
issue.

The position of this Administration on the
“pocket veto” issue is, as nearly as I can de-
termine, entirely consistent with that of pre-
ceding Administrations which have consid-
ered the question. The two decided Supreme
Court, cases, both of which are cited in your
letter, have, with one exception, pretty well
marked out the boundaries of the pocket veto
power, and in my opinion the President's
exercise of that power In declining to sign
S, 3418 conforms both to these judicial prece-
dents and to the consistent practice of other
Presidents during the last quarter century.

The Pocket Veto Case, 279 U.S. 655 (1929),
decided by a unanimous Court, seems to me
to have expressly rejected your contention
that the pocket veto provision was intended
to apply only in circumstances involving an
adjournment sine die at the end of a Con-
gress or at the end of a session of Congress.
Although the adjournment of Congress there
involved was for a period of several months,
it was neither an adjournment at the end of
the session nor at the end of the Congress,
since the Senate adjourned on July 3rd until
November 10th, while the House adjourned
on July 3rd sine die. Notwithstanding the
difference in length of time of adjournment
between that case and the situation respect-
ing S. 3418, the Court in the Pocket Veto
Case was required to interpret the following
language from the constitutional provision
authorizing the “pocket veto”: “. . . if any
bill shall not be returned by the President
within 10 days (Sundays excepted) after it
shall have been presented to him, the same
shall be a law, in like manner as if he had
slgned it, unless the Congress by their ad-
journment prevent its return, in which case
it shall not be a law.” (Art. I §7, United
States Constitution.)

The bill which was pocket-vetoed by Presi-
dent Coolidge in the Pocket Veto Case had
been presented to him on June 24, 1926, and
the adjournment of Congress took place on
July 3rd. The Court said:

“The specific question here presented is
whether, within the meaning of the last
sentence—which we have italicized—Con-
gress by the adjournment on July 3rd pre-
vented the President from returning the bill
within ten days, Sundays excepted, after it
had been presented to hirc If the adjourn-
ment did not prevent hiirn from returning
the bill within the prescribed time, it be-
came a law without his slgnature; but, if
the adjournment prevented him from doing
it, it did not become a law. This is ungues-
tioned.” 279 U.S. at 674,

The Court went on to say that the term
“adjournment” as used in the constitutional
provision authorizing pocket vetoes did not
refer only to the final adjournment of Con-
gress. It pointed out in support of this con-
clusion that the word “adjournment” is
used both in section 5 of Article I in refer-
ence to the power of a smaller number than
the majority of each House to “adjourn”
from day to day, and in the fourth clause
of the same article, in reference to the prohi-
bition that neither House during the ses-
sion of Congress shall, without the consent
of the other, “adjourn’ for more than three
days.

The Court then stated:

“We think that under the constitutional
provision that the determinative question in
reference to an ‘adjournment’ is not whether
it is a final adjournment of Congress or an
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interim adjournment, such as an adjourn-
ment of the first session, but whether it is
one that ‘prevents’ the President from re-
turning the bill to the House in which It
originated within the time allowed. It is
clear, and as we understand it, it is not ques-
tioned, that since the President may return
a bill at any time within the allotted period,
he is prevented from returning it within the
meaning of the constitutional provision, if
by reason of the adjournment it is impos-
sible for him to return it to the House in
which it coriginated on the last day of that
period.” 279 U.S. at 680.

The Court then concluded that since Con-
gress had adjourned prior to the expiration
of the ten day period given President
Coolidge by the Constitution in which to
decide whether or not to veto the particu-
lar bill there Involved, the pocket veto pro-
vision became operative. It seems clear to me
that the Court’s decision did not turn on
the length of the adjournment, any more
than on its finality, but that it turned in-
stead on the fact that the adjournment com-
menced within the ten day pertod allotted
to the President by the Constitution to de-
cide whether or not to veto the measure in
question.?

The most recent formal expression on the
pocket veto provision appears in the opin-
jon of Attorney General Biddle of July 16,
1943, 40 Op. A.G. 274. The Attorney General
after reviewing the cases and the historical
practice, advised President Roosevelt that an
adjournment of Congress within a session
was an occaslon for a pocket veto.

In the memorandum on the same subject
transmitted to the White House in Novem-
ber, 1968 by my predecessor in this office,
the precedents then existing were sum-
marized in this language:

“The experience of the past quarter of
the century discloses the following practice.
If the tenth day (Sundays excluded) after
the presentation of the bill fell into a period
in which neither House was in session, Presi-
dents uniformly exercised their pocket veto
power, even if the period of adjournment
were short, or if Congress reconvened on the
day followlng expiration of the constitu-
tional period.”

The following instances were relied upon
in support of this statement:

(1) In the spring of 1944, the Congress ad-
journed from April 1st to April 12th. A pri-
vate bill had been presented to the President
on March 30, 1944, 90 Cong. Rec. 3380. The
tenth day (Sundays excepted) following the
day of presentation was April 11, 1944, ie.,
the day preceding the reconvening of the
Congress. On that day, President Roosevelt
signed a memorandum of disapproval. The
bill was considered to have been pocket-
vetoed. 80 Cong. Rec. 3408.

(2) In the spring of 1856, both Houses of
Congress adjourned from March 298th to
April 8th. A private bill had been presented
to the President on March 22nd, and the
tenth day following the day of presentation
was therefore April 3, 1956. President Eisen-
hower withheld his approval from the bill,
and it was considered to have been thereby
pocket-vetoed as of April 3, 1956. 108 Cong.
Rec. Index 732.

1The Court in that case also sald
(though the statement does not appear to
have been necessary to its holding) that even
though one or both Houses of Congress were
to authorize an agent to receive messages
from the President, “the delivery of the bill
to such officer or agent . . . would not com-
ply with the constitutional mandate.” 279
U.S. at 684, While dicta is not entitled to the
same welght as is a holding, the fact that the
language is subscribed to by a unanimous
Supreme Court, and the fact that it is found
in one of the only two cases from that Court
dealing with the question, make it the best
avallable authority on the point.
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(3) In the summer of 1964, both Houses
of Congress adjourned from August 21 to
August 31 during the Democratic presiden-
tial nominating convention. A private biil
had been presented to the President on Au-
gust 14, 1964, and the tenth day following
the day of presentation was August 26, 1964.
President Johnson signed a memorandum of
disapproval on August 24, 1964, which was
communicated to the House of Representa-
tives on September 2, 1964. 110 Cong. Rec.
21409.

Most recently, in the summer of 1968,
President Johnson pocket-vetoed a bill re-
lating to cotton importation during an ad-
journment of both Houses of Congress of
approximately one month. 4 Weekly Comp.
Pres. Docs. 1222,

Similar precedents may be found going
back a good deal further than the quarter
century period covered in the memoran-
dum described above. Those which occurred
prior to 1928 are collected In House Doc. No.
493. T0th Cong. 2d Sess. They Iinclude
pocket vetoes during Christmas adjourn-
ment of Congress by Presidents Andrew
Johnson, Benjamin Harrison, and Grover
Cleveland.

In Wright v. United States, 302 U.S. 583
(1938), a majority of the Court held that
where only one House had adjourned, and
the adjournment of that House was for a
period of only three days, “Congress” as
that term is used in the constitutional provi-
sion authorizing pocket vetoes, had not ad-
journed, and therefore a pocket veto was not
available to the President in that situation.
The Court’s majority declined to speculate
on the result if one House had adjourned for
more than three days.*

The Court in Wright summarized its rul-
ing in these words:

“We hold that where the Congress has not
adjourned and the House in which the bill
originated is in recess for not more than
three days under the constitutional permis-
silon while Congress is in session, the bill
does not become a law if the President has
delivered the bill with his objections to the
appropriate officer of that House within the
prescribed ten days and the Congress does
not pass the bill over his objections by the
requisite votes.” 302 U.S. at 588.

In the situation confronting President
Nixon with respect to his disapproval of
S. 3418, both Houses of Congress had ad-
journed for a period of longer than three
days—the Senate from December 22nd to
December 28th, and the House from Decem-
ber 22nd to December 28th—and by their
adjournment had prevented the President
from having the full ten day period allotted
him under the Constitution to decide
whether or not to veto in the ordinary man-
ner the bill in question. In my opinion,
therefore, on these facts the general rule of
the Pocket Veto Case, rather than the excep-
tion to that general rule carved out in the
Wright case, governed, and the President was
not only authorized to exercise a pocket veto,
but if he wished to disapprove it at all, he
very probably had no choice as to the form
of veto.

You state in your letter that the Presi-
dent's action raises extremely serious ques-
tions that far transcend the bill itself and

* The Court majority in Wright rejected the
argument that because the originating
House was the one which had adjourned for
three days, the President was prevented from
returning the bill within the meaning of
the constitutional language. While some of
its reasoning, in so doing, if lifted out of
context, could be sald to undercut the rea-
soning in the Pocket Veto Case, the fact that
the Wright Court reserved the question of
the effect of an adjournment of even one
House alone for more than three days would
indicate that its language is to be confined to
the fact situation there presented.
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go to the “heart of the distribution of power
under the Constitution between the Con-
gress and the Executive branch with respect
to the enactment of federal legislation”,
While I believe that the Presldent was on
very firm legal ground in taking the action
he did, there is no doubt that the use of the
pocket veto power has been a bone of con-
tention between the President and the Con-
gress throughout the years. Indeed, the
Pocket Veto Case, supra, apparently resulted
from an effort on the part of the House of
Representatives to repudiate the traditional
interpretation of the pocket veto clause—by
then more than a century old—and to limit
the exercise of that form of veto to the final
adjournment of Congress. This effort on the
part of the House was, of course, unsuccess-
ful. Again in 1940, Congress passed a bill,
H.R. 3233, 76th Congress, which purported
to repeal as of the date of their “enactment"”
all bills and joint resolutions which prior to
the beginning of the 76th Congress had been
pocket-vetoed, during an adjournment of the
Congress other than a final adjournment,
President Roosevelt vetoed the bill on the
ground that it was inconsistent with the
constitutional practices going back to Presi-
dent Adams, as well as with the Supreme
Court’s interpretation of the Constitution
in the Pocket Veto Case, 88 Cong. Rec. 8024.
The veto was sustained.

Thus, while the Administration’s position
with respect to presidential use of the pocket
veto provision is largely at odds with the
position taken in your letter, I believe it is
consistent both with the decided cases and
:\;ith quite well established historical prac-

ce.

Yours very truly,
WiLrLiam H. REHNQUIST,
Assistant Attorney General, Office of
Legal Counsel.

P. Article by William Rehnguist, “The
Making of @ Supreme Court Justice,” Harvard
Law Record October 8, 1959,

THE MAKING OF A SUPREME COURT JUSTICE
(By William H. Rehnquist)

(Note—This article was written shortly
before Mr. Justice Stewart was named to the
Supreme Court. It was delayed by the editors,
pending his confirmation by the Senate.)

The Supreme Court of the United States
is now in the midst of one of the storms of
criticism which have periodically assailed it.
Bills have been introduced in Congress to
limit the jurisdiction of the high court, to
overrule some of its controversial non-con-
stitutional decisions, and to declare the
sentiment of the Senate as to the necessity of
Jjudiecial background on the part of a nominee
to the Court. It has been urged that the
“advice” of Senate be sought by the President
before any nomination to the Court is made.

Criticism of the Supreme Court can easily
become frustrating to the critics, because the
individual justices are not accountable in
any formal sense to even the strongest cur-
rent of public opinion. Nonetheless, it ill
behooves the critics of the present Court to
seek imposition of new curbs on it until such
controls as now exist are fully tested and
found wanting.

Specifically, until the Senate restores its
practice of thoroughly informing itself on
the judicial philosophy of a Supreme Court
nominee before voting to confirm him, it will
have a hard time convinecing doubters that it
could make effective use of any additional
part in the selection process.

As of this writing, the most recent Supreme
Court Justice to be confirmed by the Senate
was Charles Evans Whittaker, Examination
of the Congressional Record for debate re-
lating to his confirmation reveals a startling
dearth of inquiry or even concern over the
views of the new Justice on constitutional
Interpretation. Mr. Justice Whittaker was
nominated by President Eisenhower in
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March, 1957. Brown v. Board of Education
(the Segregation Cases), 347 U.S. 483, had
been declded three years before, and imple-
menting decisions had been handed down in
the interim. Slochower v. Board of Higher
Education, 350 U.S. 551, where the Court held
by a vote of 5—4 that the New York School
Board could not fire a teacher for the reason
that he had invoked the Fifth Amendment
before a Congressional Committee, had been
decided less than a year before. At the mo-
ment of Whittaker’s nomination, the services
of cases involving the rights of Communists
to be admitted to practice law in a state and
.to refuse to answer questions put to them
by legislative investigating committees was
pending on the docket of the Supreme Court,!
of antisocial activities.

If any interest in the views of Mr. Justice
Whittaker on these cases was manifested by
the members of the Senate, It was done either
in the cloakroom or in the meeting of the
Judiciary Committee. The discussion of the
new Justice on the floor of the Senate suc-
ceeded in adducing only the following facts:
(a) proceeds from skunk trapping in rural
Kansas assisted him in obtaining his early
education; (b) he was both falr and able in
his decisions as a judge of the lower federal
courts; (c¢) he was the first Missourian ever
appointed to the Supreme Court; (d) since
he had been born in Kansas but now resided
in Missourl, his nomination honored two
states,

Given in addition the fact that Mr. Justice
Whittaker had been an eminently successful
courtroom lawyer, the fact that he had been
a leader in the activities of the organized bar,
and the fact that he had been very highly
regarded as a judge of the lower federal
courts—all of which he was—the Senators
could still have no indication of what Mr.
Justice Whittaker thought about the Su-
preme Court and segregation or about the
Supreme Court and Communism.

Less than thirty years before, the Senate
had made no bones about its concern with
the judicial philosophy of a Supreme Court
nominee. Then, too, the Supreme Court was
nearing the vortex of a storm—but it was
a storm raised by the very groups who are
claimed to be the special wards of the War-
ren court. State and federal laws regulating
minimum wages, maximum hours, and other
business practices were being struck down
by the Court as violative of *freedom of
contract;" a freedom which, the Court said,
was embodied in the phrase “‘due process of
law.” The labor injunction, the strike as a
conspiracy, and the “yellow-dog” contract
were in their heyday. When, in February,
1930, President Hoover sent to the Senate
the name of Circuit Judge John J. Parker to
be Associate Justice of the Supreme Court,
he sparked one of the most remarkable bat-
tles over a judiclal nomination in the history
of the upper chamber.

Objections to Parker’'s confirmation were
at oncz vciced by two groups: organized
labor, and the National Association for the
Advancement of Colored People. Labor's ob-
jection was based on Parker's opinion, as a
judge of the Circult Court of Appeals for
the Fourth Circuit, in the so-called “Red-
Jacket” case.? His opinion for that court had
upheld an injunction forbidding certain un-
ion organizers from attempting to organize a
mine, and thereby induce the employees of
the mine to breach their “yellow-dog” con-
tracts. The objection of the NAACP stemmed
from a campaign speech made by Parker in
1920, while running for governor of North
Carolina on the Republican ticket. In this
speech he had said:

1 Schware v. New Mexico Board of Bar Ex-
aminers, 353 U.S. 232; Konigsberg v. State
Bar of California, 353 U.S. 252; Watkins v.
U.S., 354 U.S. 178; Sweezy v. New Hampshire,
354 U.S. 254.
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“The Negro, as a class, does not desire to
enter into politics. The Republican party of
North Carolina does not desire him to do so.
We recognize the fact that he has not yet
reached the stage in his development where
he can share in the burdens and responsibil-
ities of government. This being true and
every intelligent man in North Carolina
knows that it is true . . . the participation
of the Negro in politics is a source of danger
to both races.”

No very definite issue developed as to the
campaign speech. It seemed agreed by most
of the participants in the debate that the
statements were understandable in the con-
text of North Carolina politics, but that from
a hindsight born with Parker's nomination
for national office they would much better
have been left unsaid.

As to the labor injunction, though, precise
battle lines were drawn and the issue was
debated in editorial columns, in masses of
letters and telegrams to the Senate Judiciary
Committee, and finally on the floor of the
Benate. The most surprising fact about this
great debate of 1930 was that none of the
protagonists on either side doubted that the
question should be: What were Parker's
views on labor injunctions and yellow dog
contracts? The New York World, in opposing
Parker's confirmation, probably spoke for
both sides when it sald editorlally on April
23, 1930:

“The BSenate has every right, if it so
chooses, to ask the President to maintain on
the Supreme Court bench a balance between
liberal and conservative opinion in the coun-
try as a whole, and every right on this prem-
ise to object that the presence of Judge
Parker on the bench would increase, rather
than lessen, the top heavily conservative bias
of the Supreme Court as now constituted.”

Most of the participants further agreed
that the result reached by the Court of Ap-
peals in the “Red-Jacket” case was undesir-
able; Parker’s antagonists contended that he
approved the result, or at least never hatted
an eye In reaching it, while his defenders
claimed that he was bound by controlling
decisions of the Supreme Court on the ques-
tion, and as a judge of an intermediate ap-
pellate court had no choice but to follow
them.

A few glittering generalities were hurled
by each side, but to a remarkable degree edi-
torial wrlters, members of the bar, and Sen-
ators engaged in a case-by-case analysis of
the law as Parker found it when he had
written the “Red-Jacket” opinion three
years previously. The administration stood
squarely behind its nominee, and Attorney
General Mitchell even prepared a legal memo-
randum reaching the conclusion that Parker
had no choice In writing the opinion that
he did. On the Senate floor, the forces in
favor of confirmation were nominally led by
Senator Overman from the nominee's home
state of North Carolina. But though Over-
man did a prodigious amount of work be-
hind the scenes, he took little part in the
debate on the law. The forces opposing con-
firmation were led by Senator Willlam E.
Borah of Idaho.

Senator Borah's principal speech began in
the afternoon of one day and concluded the
following day. The first part of it, before
any requests to yield were made, occupies
nine of the full, closely printed pages of the
Congressional Record. Borah spoke to a ques-
tion charged with emotion and public inter-
est, and on which most of the demagogic
fireworks were in the armory of his side, Yet
his speech is anything but rabble rousing.
Instead it is a closely reasoned, masterful
exposition of the role of the Supreme Court

2 International Organization, United Mine
Workers v. Red Jacket Consolidated Coal &
Coke Co., 4th Cir., 18 F2d 839, decided April
18, 1927.
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in our system, coupled with an analysis of
the precedents in an attempt to show that
Parker must have reached his “Red-Jacket"”
result by cholce, since the controlling cases
did not compel it.

Almost any reply to Borah would have
been anti-climactic, yet Senator Gillett of
Massachusetts gave the Idahoan no quarter.
He did not quarrel with the propriety of the
inquiry, but he took vigorous issue with
Borah’s interpretation of the state of the law
as Parker found it. In what appears to be an
even closer reading of the cases than Borah’s
Gillett ably defended the proposition that
Parker was doing only what the Supreme
Court decisions required him to do. After ex-
tended debate, the Senate refused to confirm
Parker by a vote of 41-39.

Several times during this debate Senator
Borah made clear his views as to the nature
and scope of the Senate's inquiry into the
philosophy of a Supreme Court nominee. In
his principal speech, he mentioned that the
case of Hitchman Coal Co. v. Mitchell, 245
U.8. 229, upholding the legality of “yellow-
dog" contracts, had been decided thirteen
years earlier by the Supreme Court. At this
point he was interrupted by Senator Carter
Glass of Virginia:

Grass. “And we have sat here all these
years and permitted that to remain the law?”

BoraH. “No; we have tried by an Act of
Congress to repudiate that principle, but the
Supreme Court of the United States said
that our action was null and void. Mr. Pres-
ident, that is what makes this matter so very
important. They pass upon what we do.
Therefore, it is exceedingly important that
we pass upon them before they decide upon
these matters. I say this In great sincerity.
We declare a national policy. They reject it.
I feel I am well justified in inquiring of men
on their way to the Supreme Court some-
thing of their views on these questions.”

Again, during the debate on Parker's con-
firmation, Borah said:

“Upon some judicial tribunals it is enough,
perhaps, that there be men of integrity and
of great learning in the law, but upon this
tribunal something more is needed, some-
thing more is called for, here the widest,
broadest, deepest questions of government
and governmental politics are involved.”

Surely the first part of this last quotation
epitomizes the Senate’s attitude, as mani-
fested in discussion on the floor, toward the
confirmation of Mr. Justice Whittaker. His
integrity, his learning, his success at the bar,
would be the only necessary subjects of in-
quiry in the case of a judge appointed to a
lower court. Indeed, perhaps no further in-
quiry would be proper in the case of a judge
of a lower court. He is not there to apply
his own judicial philosophy, willy-nilly, to
the litigants before him, but rather to decide
the case of those litigants by application of
the principles lald down by higher courts.
Such a process involves the use of the same
ability to reason by analogy as lawyers call
on constantly, and therefore the legal ability
of an appointee to a trial court Is of para-
mount, importance.

Simlilarly, in the case of the judge who
actually tries the case, we do not expect a
decision between individual litigants strictly
in terms of popular sentiment. The people
through their legislative representatives en-
act what laws they will, subject to constitu-
tional limitations. But once a law is written,
neither the people nor their representatives
are further consulted as to what was meant
by it; the written words, together with rele-
vant background material, are interpreted by
a presumably impartial judge. Democracy
ends at the courthouse door, and Joe Doaks
is not to be imprisoned simply because a
majority of the people sitting in the jury
box or on the courthouse steps think he
should be.

These reasons suggest that the primary
concern with an appointee to an inferior fed-
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eral court should be his ability to apply rules
laid down by more authoritative sources,
rather than his feeling as to whether this
material Is right or wrong. But in the case
of the Supreme Court, the “something more"
which Borah spoke of comes into play. I
would prefer to interpret this phrase, not as
meaning that it takes more ability to be a
Justice of the Supreme Court than a judge
of the lower federal courts, but rather that
there are additional factors which come into
play in the exercise of the function of a
Supreme Court Justice.

The Supreme Court, Iin interpreting the
constitution, is the highest authority in the
land. Nor is the law of the constitution just
“there,” waiting to be applied in the same
sense that an inferior court may match prec-
edents. There are those who bemoan the
absence of stare decisis in constitutional law,
but of its absence there can be no doubt. And
it is no accident that the provisions of the
constitution which have been most produc-
tive of judicial law-making—the *‘due proc-
ess of law™ and “equal protection of the
laws™ clauses—are about the vaguest and
most general of any in the instrument. The
Court in Brown v. Board of Education, supra,
held in effect that the framers of the Four-
teenth Amendment left it to the Court to
decide what *“‘due process” and "‘equal protec-
tion” meant. Whether or not the framers
thought this, it is sufficient for this discus-
sion that the present Court thinks the fram-
ers thought it.

Given this state of things in March, 1957,
what could have been more important to the
Senate than Mr. Justice Whittaker's views
on equal protection and due process? It is
high time that those critical of the present
Court recognize with the late Charles Evans
Hughes that for one hundred seventy-five
years the constitution has been what the
judges say it is. If greater judicial self-re-
straint is desired, or a different interpreta-
tion of the phrases “due process of law" or

“equal protection of the laws”, then men
sympathetic to such desires must sit upon the
high court. The only way for the Senate to
learn of these sympathiles is to “inquire of
men on their way to the Supreme Court
something of their views on these questions.”

RURAL ELECTRIFICATION NEEDED
IN ALASKA

HON. NICK BEGICH

OF ALASKA
IN THE HOUSE OF REPRESENTATIVES
Friday, November 19, 1971

Mr. BEGICH. Mr. Speaker, the devel-
opment of rural electrification is an ex-
tremely important program in Alaska.
When I testified before the Subcommittee
on Farm Credit and Rural Electrifica-
tion of the Senate Agriculture Commit-
tee on October 26, 1971, I said that
Alaska is the potentially richest supplier
of energy in the United States, but also
we are the most underdeveloped power-
rich State in the Union. Much has been
done in this area, but there is much more
to be done. For continuing progress, we
must turn to the National Rural Electric
Cooperative Association for aid and as-
sistance. They realize the problems in-
volved in this area and are working to
solve them with the knowledge accumu-
lated across the Nation.

Every year the rural electrification sys-
tems hold regional meetings to discuss
mutual problems and to discuss avenues
of action on these problems. This year
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there were 389 farm and rural leaders
at the regional meeting and they repre-
sented 93 cooperatives from the States of
Alaska, California, Idaho, Montana, Ne-
vada, Oregon, Utah, and Washington.
These men are dedicated to the task of
providing for the needs of the rural elec-
trification system. I have received a copy
of the resolutions that were passed at the
October meetings, and I believe it is im-
portant that we turn to these resolutions
for guidance. I am sure that my col-
leagues will find the following resolutions
educational and valuable:
NATIONAL RURAL ELECTRIC COOPERATIVE
ASSOCIATION

REGION IX—SPOKANE, WASH.,
October 10-12, 1971.

B8—1. REAFFIRMING PAST ACTIONS

Resolved, we reaffirm our support of the
Continuing Resolutions hbe adopted at the
NRECA Annual Meeting at Dallas, Texas,
February, 1971, subject to the following dele-
tions and amendments:

Be it resolved that the following Continu-
ing Resolution be deleted:

17. Hydroelectric Development of Snake
River

Be it resolved that the following Continu-
ing Resolutions be amended as shown:

5. Preference Principle. Change “Federally-
financed nuclear projects” to “Federally-fi-
nanced power facilities or portions of power
facilities™.

18. Payout Status of Colorado River Stor-
age Project. Change last sentence to “We
also urge the Bureau of Reclamation to make
available to all preference customers defini-
tive marketing criteria and rates on all in-
terim power of proposed projects in ample
time for the area preference customers to
avail themselves of this power.”

32. Rural Telephone Program. We reafirm
our support for the rural telephone program
and pledge our backing of adequate REA
telephone loan appropriations, as determined
and recommended by the National Telephone
Cooperative Association, and we pledge sup-
port to the newly-formed Rural Telephone
Bank.

38. Rural Housing. We recommend that the
level of the Farmers Home Administration
insured housing program be set at 300,000
units a year beginning with the current fiscal
year so as to make possible the achievement
of the rural part of the national housing goal
set by Congress in 1968. We urge NRECA,
statewide associations, power supply and dis-
tribution systems to continue their vigorous
support of the National Rural Housing Cam-
paign which in large measure has been re-
sponsible for the tremendous momentum
gained by the FmHA rural housing program
during the past year.

48. Safety Accreditation. Delete period after
the word “program”, and add the following
phrase: “and as a step towards compliance
with the Federal Occupational Safety and
Health Act of 1970."

Be It further resolved that the following
resolutions be added to the list of continuing
resolutions:

83. Reorganizing USDA. We recommend
that as an alternative to the Administra-
tion's proposal for reorganizing the Depart-
ment of Agriculture out of existence that the
USDA be given the official overall respon-
sibility for the mission of rural development
which it is obviously better suited to perform
than any other existing or proposed depart-
ment by virtue of its rural and farm orienta-
tion, its long experience working with rural
people, and its extensive local field opera-
tions. Further, we recommend that Congress
devise a comprehensive, natlonwide rural de-

velopment program to be undertaken by the
Department of Agriculture with provisions
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for additional components that the USDA
will require along with provisions for ex-
panding existing components and for changes
or innovations in existing USDA structure
that will be necessary to insure success.

64. Community Facilities. We recommend
that the Farmers Home Administration in-
sured water and sewer loan program begin-
ning in fiscal 1972 be set at a level of 750~
million and that the accompanying grant
program be set at $250-million. Water and
waste disposal systems for rural America are
especially essential for the sound orderly
growth and ecology of the country. We urge
rural electric systems to help develop, sup-
port, and organize such services as necessary
and to provide necessary management, main-
tenance and other technical assistance to
them as appropriate to maintain their feasi-
bility.

65. Streamline FmHA. We urge Farmers
Home Administration to streamline its ad-
ministrative procedures in order to increase
the productivity of its local county offices in-
volving such things as standardization of
regulations, enlisting the assistance of third
parties in preparing loan documents, and
contracting for as much of the detall work
of servicing loans as possible. We also urge
the Congress to appropriate adequate funds
for additional FmHA personnel in order to
handle the agency’s tremendously expanded
workload.

66. Mobile Home Standards. Because there
is no required national uniform inspection
or certification program for mobile homes,
we encourage member systems to seek adop-
tion as a minimum standard of their state
government, the industry standard for Mo-
bile Homes, A119.1, American National
Standards Institute.

67. Anti-Trust Laws. We urge Congress to
give high priority to strengthening the na-
tion’s anti-trust laws to the effect that en-
croachment in any manner upon territory
served by rural electric cooperatives, and by
municipal, and other publicly owned non-
profit distribution systems would be restraint
of trade and at the expense and detriment of
local people and thelr locally owned systems.

68. Geothermal Resources. We urge the
Congress to amend the present law on dis-
position of geothermal resources under]
public lands, first, to provide that the U.S.
Geological Survey shall explore and assess
the magnitude of such geothermal resources;
and secondly, to establish by law policies gov-
erning the disposition of such resources to
prevent monopoly control over them and to
assure preference in their sale to publicly
owned and consumer-owned power systems,

69. National Power Grid. We reafirm our
support for development of a national power
grid capable of moving large blocks of elec-
tricity back and forth across the country
as may be required to meet load require-
ments; with various segments of the system
to be owned and operated by individual elec-
tric systems or voluntary combinations of
such systems without limitation as to type
of ownership, and in such manner as to
preserve the pluralistic character of the
industry and the integrity of individual
participating systems. The capacity of the
grid should be planned so as to accommo-
date the needs of all systems desiring to
participate in 1ts utilization. We support and
urge construction and operation by the Fed-
eral government of such transmission facili-
ties as are necessary segments of a national
power grid, but are uneconomic in terms of
return necessary to justify private invest-
ment,

T70. Women’s Action. We strongly urge that
women be made equals in the rural electrifi-
cation program. Women can and must be
placed in positions of leadership. They should
be nominated and elected to the board of di-
rectors of our electric cooperatives. They
can competently serve on advisory commit-
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tees and ald effectively in special projects
sponsored by the systems. We especially rec-
ommend that all systems develop an active
program to involve women Iin cocperative
governmental affairs committees. We recog-
nize the need for zealous interest in con-
sumer affairs. Women are substantial users of
electricity and are the major purchasers of
appliances, furniture, clothing, foods and
other supplies used in the home. Our co-
operatives must offer assistance, ald in se-
curing educational resource persons and ma-
terials, and support efforts by women in
securing better laws and protection for the
consumer.

9—2 ESSENTIALITY OF REA LOANS AT 2-
PERCENT INTEREST AND CFC PROGRAM

Whereas, many people’s needs for modern
central station electric service are being met
only because of the Federal program of loans
at two percent interest to consumer-owned
rural electric systems, and

Whereas, the economic development of
rural areas, especially those which are, elther
because of economic problems or declining
population or both, disadvantaged, is possible
only if those areas have electric service on
a par with that of more fully developed areas
at fully competitive rates, and

Whereas, the rural electric systems which
borrow capital from the Rural Electrification
Administration sign and carry out agree-
ments—in return for the privilege of borrow-
ing at an interest rate of two percent—to
serve customers in remote areas on the same
basis as those living near the sources of elec-
tric power, and

Whereas, many systems have expressed
their willingness to supplement their REA
loans with higher cost capital, and have for
this purpose organized and invested in their
own self-help supplemental financing insti-
tution, the CFC (National Rural Utilities Co-
operative Finance Corporation);

Now, therefore, be it resolved that we op-
pose any and all efforts to phase out the
REA program in its present form with in-
terest rates at two percent;

Be it further resolved that we petition the
Administration and the Congress to provide
adequate funds for loans at two percent in-
terest to meet the full capital requirements
of both distribution and power supply co-
operatives serving areas suffering from lack
of population or from economic under-
development while at the same time meeting
the basic requirements in all other rural
service territories;

Be it further resolved that we pledge our co-
operation with each other to assure the suc-
cess of our supplemental financing operation
through CFC and to assure adequate funding
for the REA program in its present form.

§-3. FARM CREDIT LEGISLATION OF 1871

Whereas, the credit needs of agriculture
and of rural America centinue to grow and
have changed significantly since the original
Farm Credit System laws were enacted, and

Whereas, the Commission on Agricultural
Credit, a panel of 27 farm and rural leaders
which included NRECA General Manager
Robert D. Patridge, conducted a 10-month
study of present and tuture credit needs of
farmers and rural comraunities which re-
sulted in recommendations for modernizing
and expanding the scope of the Farm Credit
System’s lending operations to meet the
changing needs of rural America, Including
the growing need for loans for rural farm
and non-farm homes and home improve-
ments, and

Whereas, these recommendations are the
basis for the Farm Credit legislation intro-
duced in the first session, 92nd Congress, and
approved by the Senate;

Now, therefore, be it resolved that we com=-
mend the Commission on Agricultural Cred-
it for its forward looking recommendations
in this area, the Farm Credit Administra-
tion for translating these recommendations
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into proposed legislation and the Senate for
passing the Farm Credit legislation;

Be it further resolved that we urge the
House of Representatives to act promptly
and favorably on the bill as passed by the
Senate;

Be it further resolved that a copy of this
resolution be sent to the Members of Con-
gress representing this Region.

P-4. RURAL HEALTH

Whereas, the health of rural people is
jeopardized by a shortage of doctors, dentists
and nurses by the emphasis being placed in
the medical profession on the training of
specialists rather than the training of gen-
eral practitioners, by the absence or inade-
quacy of hospitals and other medical facili-
ties in many rural areas, and by the rapidly
escalating cost of medical services, and

Whereas, this situation poses a serious
problem to rural people, which, if not cor-
rected now, will reach crisis proportions as
the rural doctors now in general practice
retire;

Now, therefore, be it resolved that we urge
the medical profession to train more doctors
and nurses, including general practitioners;

Be it further resolved that we in the rural
electric program work with other groups on
programs to improve rural medical facilities
and hospitals and to encourage doctors to
enter the practice of medicine in rural
America.

8—5. ENVIRONMENTAL REGULATIONS

Whereas, the rural electric cooperatives
serve electricity to the rural areas over trans-
mission and distribution lines that cover
great expanses of the Federal and State land
in Western United States, and,

Whereas, each rural electric cooperative
is interested in the environmental problems
facing both Federal and State governments
and is desirous of supporting regulations,
fair, reasonable and consistent, and,

Whereas, it appears that there is a devel-
oping problem of complexity, duplication
and delay in electric power line construction
because of regulations enforced by the vari-
ous responsibie public agencies, and,

Whereas, the rural electric cooperatives
deem It appropriate to support the environ-
mental movement with constructive sugges-
tion.

Now, therefore, be it resolved, that the
appropriate Federal and State environmen-
tal control agencies are hereby urged to adopt
and implement appropriate simplified regu-
lations and procedures that recognize par-
ticular problems inherent in western public
land areas that eliminate the duplication
of Federal and State regulatory controls, that
give greater authority and flexibility to local
area offices, and that recognize the difference
between distribution and transmission lines.

Be it further resolved, that a sincere ef-
fort be made to keep the costs of complying
with environmental regulations from de-
feating the basic purpose and intent of the
Rural Electrification Act, including the con-
cept of area coverage.

9—6. BPA SERVICE TO PREFERENCE CUSTOMERS

Whereas, consumer-owned power distribu-
tion systems are classified as preference cus-
tomers under the Bonneville Act, and as
such are entitled to service from the Bonne-
ville Power Administration under established
BPA rate schedules, and

Whereas, Elmhurst Mutual Power & Light
Company; Alder Mutual Light Company;
Ohop Mutual Light Company; Parkland
Light & Water Company; Eatonville Power
& Light Company; Town of Milton; Town of
Fircrest; Town of Steilacoom; are consumer
owned systems which meet the qualifications
of preference customers but have been un-
able to obtain service from the Bonneville
Power Administration, and

Whereas, under present circumstances
these systems are unable to directly share in
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the benefits and responsibilities of participa-
tion in reglonal power supply programs as
are the customers of BPA, and

Whereas, it is the feeling of the NRECA
Region IX Session Committee that this right
to participate in direct Federal power supply
by all or any consumer-owned utilities under
local autonomy in utility service should be
maintained, and

Whereas, the above systems desire to be-
come Bonneville customers; therefore be it

Resolved, that we strongly urge the Admin-
istrator of BPA to accept these systems as
customers and take steps necessary to pro-
vide service to them elther directly or by
wheeling agreements at the earliest possible
date.

9-7. ELECTRIC RESEARCH

Whereas, we recognize the urgent need for
electric power research and development pro-
grams, particularly for the Liquid Metal Fast
Breeder Reactor, and

Whereas, voluntary contributions are being
solicited which will be most helpful for this
purpose, and we urge all systems in Region
IX to contribute, but

Whereas, vast sums will be required to
carry on adequate research and development
programs for new concepts in generation,
transmission and distribution methods, in-
cluding the LMFBR;

Now, therefore, be it resolved, that we
urge that intensive legislative efforts be made
to obtain adequate funds from as broad a
public base as possible, preferably through
Federal appropriations.

9—8. KEEPING G-T A VIABLE FORCE

Whereas, Generation-Transmission loans
are, and have been from the beginning, a
most vital element In the REA program be-
cause they have provided the rural electric
systems with an effective bargaining lever-
age and have given the systems a reallstic
alternative when existing power suppliers
refuse to provide wholesale power on accept-
able terms and conditions, and

Whereas, this bargaining leverage Is even
more important to the rural electrics today
as they have to struggle to survive in an in-
dustry where technology and economics are
putting a dangerous squeeze on the smaller
electric systems, and

Whereas, the G-T program cannot serve as
a bargaining tool if wholesale power suppliers
can feel assured that Congressional and/or
Administrative policy decisions will put a lid
on G-T loans;

Now, therefore, be it resolved, that we
respectfully urge both Congress and the Ad-
ministration to support the G-T program
that it might continue to be a viable force,
recognizing that REA has never had adequate
funds for this job but also recognizing that
the need for help at the wholesale power
negotiating table is now greater than ever.

8-8. NATIONAL FUEL POLICY

Whereas, the United States is currently
experiencing a progressively worsening short-
age of fossil fuels, including natural gas, coal
and oll, which threatens the ability of electric
utility systems to meet their public responsi-
bility of providing reliable service, and

Whereas, this shortage has been accom-
panied by sharp increases in gas, oil and
coal unit prices of from 50 percent to 100
percent, and

Whereas, there exists a significant inter-
lock of corporate control over the production
and processing of otherwise competitive
power plant fuels; for example, nine major
oil companies, which also produce -large
quantities of natural gas, hold substantial
interests in the coal, oil shale and uranium
industries, and

Whereas, such interlocking control could
reduce or eliminate price competition be-
tween various fuel types, thereby raising the
cost to the American public of nearly all
goods and services, and
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Whereas, certain types of anti-trust law
violation can, as a practical matter be pros-
ecuted only by the Federal Government,
which in some cases is also uniguely capable
of preventing repetitions of such violations;

Now, therefore, be it resolved that we urge
the President, the Congress, the Federal
Trade Commission and the Department of
Justice to explore all avenues which may
uncover evidence of potential violations of
existing anti-trust laws in the fuel industry,
to vigorously prosecute all such viclations
and to enact laws designed to prevent future
abuses of the economic power peculiarly
inherent in large energy companies;

Be it further resolved, that:

(1) We urge the Federal Trade Commission
to investigate the mergers of major oil and
coal companies, and urge Department of
Justice cooperation in such investigations;

(2) We urge the Department of Justice to
conduct a grand jury investigation of coal
prices;

Be it further resolved that we urge the
President and the Congress to take all fur-
ther measures necessary to assure the na-
tion of an adequate fuel supply in future
years, including limitation on export of coal
and removing restrictions on import of oil.

9—10, NUCLEAR FUEL ENRICHMENT

Whereas, the U.S. Atomic Energy Com-
mission has abandoned its long-established
policy of performing nuclear fuel enrich-
ment services at a price reflecting actual
cost to the Government of the work involved,
and has Initiated new fuel enrichment pric-
ing criteria based on the hypothetical cost
of rendering such service in a new, privately
constructed and operated plant, including
allowances for taxes foregone, return on pri-
vate investment and the private cost of bor-
rowed capital, and

Whereas, the Controller General of the
U.S. and the U.S. Attorney General are in
disagreement as to the legality of AEC’s new
fuel enrichment pricing criteria, and

Whereas, the apparent justification for
AEC's new enrichment pricing criteria is a
desire to suppress widespread objection to
the Administration’s announced goal of sell-
ing AEC's fuel enrichment plants to private
owners, and

Whereas, private operation of such plants
would substantially further raise the price
of nuclear fuel, thereby increasing the na-
tion’s electricity bill by approximately &1-
billion per year,;

Now, therefore, be 1t resolved, that we
strongly oppose AEC’s revised nuclear fuel
enrichment price criteria, and urge prompt
passage of legislation requiring that such
prices be based on actual cost incurred by
the Government in providing the service.

9—11. NATIONAL ENERGY POLICY

Whereas, the economic and soclal struc-
ture of our country is dependent upon an
abundant and reliable supply of electric en-
ergy, and

Whereas, the people in many parts of the
Nation live in constant danger of blackouts
and brownouts, and

Whereas, the Natlon’s requirements are
increasing 100 percent every 10 years, much
faster than supply facilities are being ex-
panded, and

Whereas, industry and commerce, which
take 60 percent of our total consumption of
electric energy, can expand only when and
where they can get adequate electric service,
and

Whereas, the American laboring man and
woman increase their productivity by using
ever-increasing amounts of electric energy—
the present amount used by the average
worker being equal to the labor of 560 per-
sons, and

Whereas, Increases In generation and trans-
mission of electric power are inhibited by
many factors including environmental prob=-
lems, inadequate supplies and high prices of
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desirable fuels, a trend toward monopolistic
control of energy sources, inadequate tech-
nology in the production and use of new
fuels and in extra high voltage transmission,
and lack of a national power grid, and

Whereas, our national resources can be
marshalled and allocated properly to meet
the power crisis only if the Nation develops a
national power policy;

Now, therefore, be it resolved that we give
our utmost support to the prompt develop-
ment of & national energy policy aimed at
ensuring all Americans an abundant, de-
pendable, enduring supply of electric power
at lowest possible cost consistent with con-
serving our environment and resources;

Be it further resolved, that we seek the
active help of all groups and individuals who
are, or can be made aware of their vital stake
in such a policy;

Be it further resolved that we ask the
major political parties and candidates for
national office to take policy positions on this
madtter to the end that during the next cam-
paign there will be a falr debate of the issues
leading to affirmative action in the next Con-
gress.

9-12, EXTENSION OF DEFERMENT PERIOD ON

REA LOANS

Whereas, the House and Senate Committee
on Appropriations in reporting in the Depart-
ment of Agriculture Appropriations for fiscal
1971, and again for 1972, endorsed the self-
help supplemental financing organization,
National Rural Utilities Cooperative Finance
Corporation (CFC), established by REA rural
electric systems borrowers, and

Whereas, both Appropriations Committees
expressed interest in encouraging rural elec-
tric systems to invest in CFC and urged REA
to assist its borrowers to make such invest-
ments;

Now, therefore, be it resolved, that the
rural electric systems of this Region support
the concept of deferment of principal pay-
ments on loans beyond the present three-year
allowance with the understanding that rural
electric borrowers requesting and receiving
such extended deferment invest amounts
equivalent to the deferred quarterly principal
payments on such loans in Capital Term Cer-
tificates of CFC.

9—13. COOPERATIVE-MUNICIPAL COOPERATION

Whereas, the electric cooperatives which
are assisted by the Rural Electrification Ad-
ministration require continued assistance to
serve the more sparsely settled and remote
regions, and

Whereas, it would provide rural electric
cooperatives a distinet advantage In serving
their customers with low cost electric service
if they could jointly participate with munie-
ipal utilities in issuing bonds to finance an
electric generating station, and

Whereas, Representative Vernon Thompson
has introduced legislation which would
amend Section 103(C) of the Internal Rev-
enue Code to include rural electrics among
exempt person, thus making them eligible
to buy power from electric plants financed
with tax exempt bonds without jeopardizing
the tax status of the bonds,

Now, therefore, be it resolved, that NRECA
strongly endorse Representative Thompson's
legislation and urge the members of the
rural electric cooperatives take an active
role in supporting this legislation.

8—14. ELECTRIC RATES

Whereas, the concept of lowest cost elec-
tricity has proved to be an important factor
in the development of our Nation and the
improvement in the standard of living of our
citizens, and

Whereas, the cost of electricity is an im-
portant element in the cost of all goods and
services, and

Whereas, numerous power companies and
Federal power agencies have announced their
intentions to seek substantially higher power
rates, and
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Whereas, these proposed higher rates will
inevitably result in continued inflation;

Now, therefore, be it resolved, that while we
recognize that increased costs experienced by
power suppliers do mean that some increase
in electric rates may be inevitable, we re-
affirm our support of the concept of lowest-
cost power; and

Be it further resolved, that we urge the
Administration, as a part of its avowed
policy of combatting inflation, to do all
within its authority to hold the line on elec-
tric power rates of Federal Power Marketing
Agencies, and

Be it further resolved, that the Adminis-
tratlon use its good offices to discourage
power companlies from seeking massive rate
increases, and

Be it further resolved, that we deplore the
current high level interest rates which are
feeding Inflation and raising the cost of all
goods and services, including electric power
rates, and we urge prompt action to lower
rates from their present unconscionable
levels, and

Be it further resolved, that we commend
Congressman Wright Patman of Texas for his
continuing efforts.

9—15. HUNGRY HORSE PROJECT

Whereas, the Hungry Horse Project Act of
1944 1is applicable throughout Montana, and
power from or attributable to the Hungry
Horse FProject shall be made avallable
throughout Montana by means of require-
ments contracts between Montana rural elec-
tric cooperatives and appropriate Federal
power marketing agencies;

Now, therefore, be it resolved, that we urge
the Secretary of the Interior to request Con-
gress for appropriations to construct trans-
mission lines or enter into transfer agree-
ments with the owners of transmission lines
from other Federal dams in Montana to rural
electric cooperatives; and

Be it further resolved, that we urge that
the wholesale price of power throughout
eastern Montana be the same at each point of
delivery regardless of whether power is
delivered from a Federal transmission line or
is transferred over the facilitles of a private
utility or other owner.

9—16. HYDRO-THERMAL PROGRAM

Whereas, the electric utilities of the Pacific
Northwest have reached a hydrothermal ac-
cord on the proper timing of construction of
thermal generating plants in the Pacific
Northwest and the addition of hydro-peaking
capacity to enable all the electric utilities to
meet the continued demand for electric ener-
gy: and

Whereas, Implementation of this hydro-
thermal program requires the participation of
the Federal Government, through the Corps
of Engineers and the Bureau of Reclamation,
to provide peak generating capacity at ex-
isting federal project with a minimum in-
vestment for maximum benefits, and the par-
ticipation of the Bonneville Power Adminis-
tration to maximize the use of the federal
transmission grid. The rural electric coopera-
tives will participate in obtaining financing
and the development of the thermal generat-
ing plants, and

Whereas, the hydro-thermal accord em-
phasizes the location of thermal plants near
load centers, properly sized to minimize the
number of plants, thereby preserving lands
and right-of-way which would be required
for transmission lines, and the failure to con-
tinue the hydro-thermal accord will result in
smaller generating projects, the pilecemeal
development of smaller transmission systems,
and higher cost for electric energy, and

Whereas, the comprehensive plan outlined
in the hydro-thermal accord will insure that
electric consumers in the Northwest will have
sufficlent powers for industry, for irrigation
and for domestic use,

Now, therefore, be it resolved, that the
President of the United States, the Bureau of
the Budget, and the Congress continue to im-
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plement the hydro-thermal program with net
billing procedures as presented by the Pacific
Northwest utilities.

9—-17. TRANSMISSION LINES AND COAL
RESOURCES

We favor construction of transmission and
substation facilities to integrate Federal and
public power projects in the Missouri River
Basin and the Pacific Northwest in order to
achieve maximum benefits of low cost electric
energy. Specifically, we urge construction of
Federal transmission lines between these two
areas to permit development of the vast low-
cost coal resources available in Montana to
meet future customer load requirements in
both areas.

We emphasize the lack of reliability and
capacity in the Montana Power Company
present 115 KV line Rainbow to Cut Bank,
and urge the immediate consideration of the
161 KV Rainbow to Browning line to provide
a loop feed and the capacity and reliability
presently denied this ares.

8—18. MIDDLE SNAKE

Whereas, the hydroelectric power which
would be produced at multiple purpose dams
on the Middle Reach of the Snake River is
vitally needed in the Pacific Northwest and
represents the cleanest, most efficlent, new
energy resource available to the region, and

Whereas, the Federal Power Commission
Examiner has recommended that a hydro-
electric license be issued to the Washington
Public Power Supply System and Pacific
Northwest Power Company to jointly build
and operate a Middle Snake project;

Now, therefore, be it resolved, that we urge
the Federal Power Commission to issue a
license to the joint applicants for construc-
tion of this vitally needed multipurpose
project.

9—18, BUREAU OF RECLAMATION PAYOUT
SCHEDULES

Whereas, Federal legislation has established
a criteria of B0-year payout for multiple
purpose water resource projects and NRECA
has supported and promoted such projects;

Now, therefore be it resolved, that we urge
that NRECA and its members request the
U.S.B.R. to revise the payout schedules to
conform with Pederal legislation, resulting in
rate stabllity,

§—20. LINE RELOCATION ON PUBLIC LANDS

Whereas, many State and Federal highways
are elther being rebuilt or new ones con-
structed, and

Whereas, many of these highways cross
public lands and electric utilities have dis-
tribution and transmission lines adjacent to
them, and

Whereas, electric line rights-of-way across
public lands are revokable upon demand for
any public use, such as for highway construe-
tion or improvement, with the utility re-
celving no compensation for vacating its
rights-of-way, and

Whereas, electric utility use is public use,

Now, therefore, be it resolved, that we
respectfully urge that Congress and the
various State Legislatures pass laws that will
require the agency funding State or Federal
highway construction on improvement reim-
burse electric utilities their actual costs for
any electric line relocation required.

821, UTILITY CORRIDORS

‘Whereas, this country Is witnessing ever
increasing demands that more land be made
available for use by the general public, and

Whereas, the amount of land that can be
made available for public use is rapidly
diminishing, and

Whereas, all utilities, whether they be elec-
tric, telephone, water, sewer, public road-
ways, etc., are each year requiring more and
wider strips of lands for their rights-of-way.

Now, therefore, be it resolved, that utility
corridors be established along all State and
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Federal highways constructed in the future
and the accommodation of all utilities be-
come a part of the planning of new highways.
9-22, PREFERENCE POWER IN NORTHERN
CALIFORNIA

Whereas, the City of Santa Clara, Cali-
fornia, is a preference customer of the Bureau
of Reclamation, Department of the Interior,
and

Whereas, the Bureau has withdrawn a
major portion of the city's power supply
forcing the city to purchase a substitute
quantity from Pacific Gas and Electric Com-
pany at exorbitant rates, and

Whereas, this action is most unfair and
penalizes the citizens of Santa Clara to the
benefit of the power company,

Now, therefore, we urgently request that
Congress and the Department of Interior
institute a complete study on the matter of
supplying preference power in Northern
California to insure that private power com-
panies are not receiving preference power to
which they are not entitled.

9-23. AREA LOAN FUNDS

‘Whereas, the practice of approving REA
loans to cover the needs of systems for a
period of only one year instead of two years
is uneconomical and requires considerable
extra work,

Now, therefore, be it resolved that we urge
full funding of the program so REA can re-
turn to the policy of granting two-year loans
at the earliest date possible.

9—-24. MULTIPLE PURFPOSE POWER FPROJECTS

hereas, the authorization and construc-
tion of multiple-purpose projects benefits
the economy of the nation, and many of
these projects are in this region;

Now, therefore, be it resolved, that we urge
the Congress to appropriate funds to com-
plete planning and begin construction of
the following projects at the earliest possible
dates:

Bradley Lake, Alaska;

Auburn-Folsom, California;

Bonneville, Oregon-Washington
powerhouse) ;

Ice Harbor, Washington (new units);

Chief Joseph, Washington (new units);

Lower Teton, Idaho;

Asotin, Washington-Idaho; and

Dixie Project, Southern Utah.

Be it further resclved, that we urge the
Congress to authorize Federal construction
of the following multiple-purpose projects:

Burns Creek, (Crandall), Idaho;

Kootenai Falls, Montana,

Fort Benton-High Cow Creek, Montana;

Lower Flathead, Montana;

Lenore, Idaho; and

Ben Franklin, Washington.

9-25. IN MEMORIAM

Whereas, we feel deeply the loss of several
of Region IX's finest rural electric coopera-
tive leaders during the past year,

Now, therefore, be it resolved, that we
pause a moment in silence and pay our re-
spects to those leaders who have served our
program so long and so well.

£-26. APPRECIATION

Whereas, the success of the rural electri-
fication program depends to such a large ex-
tent upon the drive, work and leadership of
many people and groups, all of whom deserve
recognition and a warm thank you;

Now, therefore, be it resolved, that the
delegates of this Region do hereby express
their deep appreciataion to all those who
have been, and are, contributing to the suc-
cess of the program. Particularly, this resolu-
tion gives special recognition to:

1. The NRECA Board of Directors and the
staff for providing the high level of leader-
ship and wide varlety of valuable services to
the NRECA membership.

2. Robert D. Partridge, General Manager of
NRECA, for his dynamic leadership and to
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his staff for their services and devotion to
our program.

3. David A. Hamil, Administrator of REA,
and his staff for their great devotion to rural
electrification.

4. The REA staflf members both in the field
and at headquarters for their loyal, devoted
and efiicient work on behalf of the program.

5. Friends of rural electrification in legisla-
tive bodies and executive branches of the
Federal Government, as well as in the States,
for their assistance on lssues crucial to our
program.

6. Henry Curtis of Northwest Public Power
Association for his generous help to the Reso-
lutions Committee.

7. The many individuals, suppliers, the
Ridpath Hotel, the Washington Statewide As-
sociation and its manager Bob Smith, his
staff and member electric systems, and other
organizations for contributing to the success
of this regional meeting.

8—-27 GENERATORS AT GRAND COULEE

Whereas, the power load in the Pacific
Northwest will be increasingly supplied by
thermal generation which must be operated
at high load factor to obtaln maximum effi-
ciency and such base-load operation will re-
quire large amounts of hydroelectric genera-
tion to meet the peak loads; and

Whereas, the Congress has authorized and
the Bureau of Reclamation is now construct-
ing a third powerplant at Grand Coulee Dam
consisting of six 600-Mw hydroelectric gen-
erating units; and

Whereas, the Grand Coulee Reservoir pro-
vides a regulated supply of water sufficient
for the peaking operation of additional gen-
erating units; and

Whereas, the Bureau in its design has
made provision for increasing the size of
the Third Powerplant by six additional 600-
Mw generating units when authorized; and

Whereas, the Third Powerplant provides
one of the most economical sources available
for such large amounts of peaking power
generation; and

Whereas, this Third Powerplant peaking
generation can be obtained without pollut-
ing the environment or depleting non-re-
placeable fuel resources; and

Whereas, it is recognized that the Bureau
of Reclamation will require time to prepare
a report requesting authorization of these
additional units for submittal to the Con-
gress; and that the Congress will then re-
quire time for deliberation on the authoriza-
tion of these additional units; and that the
Bureau of Reclamation will then require
time to prepare designs, procure equipment,
and construct and install these additional
units;

Now, therefore, be it resolved that the
members fo Reglon IX both individually and
jointly, press for and lend support to the au-
thorization and construetion of an additional
six generating units in the Grand Coulee
Third Powerplant in as timely and orderly
manner as possible.

$—28. NORTH SLOPE TRANS-ALASKA PIPELINE

Whereas, we are facing an energy crisis in
the United BStates and particularly on the
west coast and the Pacific Northwest, and

Whereas, there exists large oil and gas re-
serves on the north slope of the State of
Alaska, and

Whereas, the best available information
indicates that the proposed pipeline is the
safest and most practical method of trans-
port to make these resources available to
the people of the United States, and

Whereas, we believe that by careful plan-
ning, construction and management, energy
resources can be utilized to meet human
needs with minimal environmental damage;

Now, therefore, be it resolved that Region
IX endorses and urges the Secretary of In-
terior to issue the permit for the immediate
construction of the North Slope Trans-Alas-
ka pipeline from the Arctic to Valdez, Alaska;
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Be it further resolved that coples of this
resolution be delivered to the President of the
United States, the Secretary of the Interior
and to the Senators and Representatives of
Reglon IX states.

9-29, 18-YEAR-OLD VOTER

Whereas, we believe that the education of
young people (both urban and rural) in the
principles of cooperation and in the en-
couragement of their involvement in citizen-
ship processes is one of the top priorities of
the rural electric program, both locally and
nationally;

Be it resolved that Region IX endorse the
resolution of the NRECA Board of Directors,
calling for an extensive national voter edu-
cation and registration program among the
new, young voters;

Be it further resolved that rural electric
women be encouraged by local boards and
managers to help in this very vital field of
endeavor.

9-30, AMERICANA CRAFT FAIR

Whereas, the first rural electric Americana
Craft Fair held In conjunction with the
NRECA Annual Meeting in 1971 was an
unqualified success and a splendid monu-
ment to cooperation, and

Whereas, we believe that this project is a
creative implementation of Continuing Res-
olution, “Women's Partlcipation”, since pro-
ceeds were given to the Rural Electric Build-
ing of the Agricultural Hall of Fame and to
ACRE;

Now, therefore, be it resolved that Reglon
IX women participate in the Craft Falr at
Las Vegas in 1972; and that proceeds from
the fair be divided equally between ACRE and
the Agricultural Hall of Fame;

Be it further resolved that each state In
Region IX cooperate fully in planning a re-
gional booth, thereby saving in efforts and
expenses on the part of each of the eight
states.

WEST VIRGINIA 4-H CLUBS HON-
ORED FOR ENVIRONMENTAL IM-
PROVEMENT ACTIVITIES

HON. JENNINGS RANDOLPH

OF WEST VIRGINIA
IN THE SENATE OF THE UNITED STATES
Tuesday, November 23, 1971

Mr. RANDOLPH. Mr. President, there
is no more potent weapon for use in the
improvement of our country than the
youth of America. The dedication,
energy, and idealism of our boys and
girls are regularly focused on the needs
of America at all levels. The results of
their involvement are widespread.

I am gratified that a group of young
West Virginians was selected for national
recognition of their work in behalf of a
better environment. The Hustlers and
Crackerjacks 4-H Clubs, of White Sul-
phur Springs, were chosen to receive the
national youth award of Keep America
Beautiful at its convention in Washing-
ton on November 11 and 12.

The members of the clubs were hon-
ored for their active program, which is
part of the total community effort to
qualify White Sulphur Springs as an All-
American City by 1976. They used to good
advantage, a week visiting Washington,
the highlight of which was presentation
of the award.

Adults who accompanied the club
members were Mrs. Fred Halterman,
Mr. and Mrs. Marshall Bostis, Mrs. Treva
Weikel, Glen Simmons, and Lantie Cole.
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The club programs are carried out
under the supervision of Donette Zicka-
foose, Greenbrier County extension agent
for 4-H work.

Participants from the clubs were
Debbie Humphrey, Patty Bostic, Robin
Bostic, Chuck Bostic, Eddie Cook, Joyce
Kaptis, Sharon Houdyshell, Linda
Houdyshell, Danny Hall, Pam Weikel,
Dean Weikel, Beverly Coleman, Addia
Tate, Berry Weese, Cindy Collins, Joan
Wilson, Christie O'Neil, Donna Ford,
Elaine Ayers, Debbie Ford, Shirley
Ayvers, Kathy Ford, Mike Honaker,
Charles Vallandingham, Danny Honaker,
David Vallandingham, Donna Honaker,
Rhonda Stidom, Kathleen Wilson, Pa-
tricia Baud, Darrell Hinkle, Delbert
Hinkle, Philip Watson, and Billy Erwin.

Mr. President, the award from Keep
America Beautiful was accepted by Kath-
leen Wilson for the Crackerjacks and
Hustlers 4-H Clubs. She described in de-
tail the activities that earned the award,
and I ask unanimous consent that her
acceptance speech be printed in the
RECORD.

There being no objection, the speech
was ordered to be printed in the Recorb,
as follows:

EEEP AMERICA BEAUTIFUL ACCEPTANCE SPEECH
(By Kathleen Wilson)

Good afternoon.

I am Kathleen Wilson, and I am a repre-
sentative of the White Sulphur BSprings
Crackerjacks and Hustlers 4-H Clubs. The
clubs are wurban groups in Greenbrier
County, southeastern West Virginia. We have
been involved in state youth conservation
programs for several years. In 1970 we ex-
panded our anti-litter and beautification ac-
tlvities. We, the young people of these clubs,
committed ourselves to an extended anti-
litter and anti-pollution program Iin con-
nection with the town-wide “spirit of 76" 5-
year improvement project in preparation for
the 1976 bl-centennial of the United States
and of White Sulphur Springs.

The following are various projects our club
undertook:

Gleaned litter from neglected and rural
areas of our community.

Shovelled snow from sidewalks and raked
leaves from lawns of the senior citizens.

Cleared litter and raked leaves from the
high school and elementary school lawns.

Wrote, directed, and performed a skit, en-
titled “Litterbugs Miss All the Fun” for the
children of our community.

Sponsored a “Beautification Week" of anti-
litter activities.

Sponsored and participated in an Anti-
Litter Day with groups competing for prizes
donated by the Chamber of Commerce for
the group collecting the most trash. And one
conscientious group of 4th graders even ac-
cused another group of stealing their trash,
but the 4th graders still won first prize.

Presented programs on litter and pollu-
tion to the Girl Scouts, the Women's Izaak-
Walton League, and a community public
meeting. On the day that we presented the
skit for the Women’'s Izaak-Walton League,
we had planted 5,000 pine tree seedlings do-
nated by the Forestry Service in the small
community of Auto. To make things compli-
cated, on the way home the truck which was
transporting us had three flat tires, and we
ended up having only half-an-hour to take
showers, put on clean clothes, eat, and be at
the meeting ready to perform the skit. Any-
one could have guessed what we spent the
day doing since we still smelled llke pine.

Attempted to convince town officials to
leave the city dump open for public use and
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to have the police issue strong warnings
about the enforcement of litter laws.

Displayed “live litterbug" (a mirror in a
box) in a local store. This was a small box
with the words *“see the live litterbug”
printed on it. When you looked into the box,
you saw your reflection in the mirror. People
would look inside the box, get embarrassed,
and refuse to tell the person behind him
what it was; they would let the other per-
son see for themselves.

Sponsored and participated in a Litter
Parade to dramatize the need for litter pre-
vention.

The Green Mitt Garden Club, Greenbrier
Business and Professional Women’s Club,
the Women's Izaak Walton League, White
Sulphur Springs Women's Club, all the
junior high school bands in the county, Cub
Scouts, Girl Scouts, and Boy Bcouts, and
many church organizations took part in the
conservation parade.

Our club presented a float in the parade
made of tin cans in the shape of a horse, en-
titled “Nightmare of the Highway." After the
parade someone even stole our “Nightmare.”

Participated in the community's annual
Christmas Parade with a live float stressing
the conservation theme with the slogan,
“Time, Our Greatest Gift to Our Commu-
nity.”

Cleaned litter from the town parking lot
and Memorial Park, a playground area used
by the community’s children. We provided a
trash can in the playground for the chil-
dren’s litter,

Distributed litterbags, donated by the For-
estry Service, to motorists driving through
the community.

Prepared and presented programs on litter-
prevention and pollution control at the
Greenbrier County 4-H Round-Up. Our skits
won first and second prizes. One of the skits
was written by a young club member and
presented by the younger members of the
club.

The conservation chairman of the club
appeared on radio statlon WRON and talked
about the club’s anti-litter beautification
program and urged citizens to get involved
in similar projects.

Researched litter and other pollution prob-
lems and prepared articles that were pub-
lished in eommunity newspapers.

Wrote to leading detergent companies, ask-
ing them what they were doing toward anti-
pollution of water. Then we tried the various
products of the companies—some low in
phosphates, some with no phosphates. We
found that the no-phosphate detergent did
not ciean as well as the products we had
been using in our homes. But we did find
one low-phosphate detergent, Wisk, that
performed equally well. We wrote to the
Lever Company for samples and informa-
tional brochures. These we distributed over
White Sulphur Springs, asking the peocple
to try Wisk and if they found it to be com-
parable to their present detergent, to buy
and use Wisk. We are still in the process
of finding out the results of these efforts,

Prepared a proclamation on Conservation
Education Month urging everyone to be con-
cerned with conservation and secured the
Mayor's signature and endorsement for the
project.

Toured pollution abatement facilities of
WESTVACO (Bleached Board Division) plant
and heard a lecture on pollution control.

Participated in the West Virginia Youth
Conservation Program sponsored by the West
Virginia Department of Natural Resources
and the Sears Roebuck Foundation. The
club’s conservation projects were honored
with awards presented at the West Virginia
Youth Conservation program meeting. In
1969, 1st place; 1970, Governor's Cup; 1971,
4th place,

The Greenbrier Valley Conservation Dis-
trict sponsored an Art Poster Contest and
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provided cash awards for the winners. Sev-
eral of our members entered the contest.

The White Sulphur Springs Star and the
West Virginia Daily News provided full cov-
erage of our anti-litter efforts.

The goal of the White Sulphur Springs
“Spirit of 76" project is to make the town
as “All-American City” by 1976, and the
Crackerjacks and Hustlers 4-H Clubs have
committed themselves to improving the city
“ecology-wise” as much as possible before
the end of the program. These clubs have
taken the initiative by launching and carry-
ing through anti-litter, anti-pollution, and
conservation projects. As a result, other or-
ganizations and a number of community
officlals have been encouraged to join in and
participate in a town-wide environmental
improvement program. And we hope that if
you are ever in our part of the state of West
Virginia that you will appreciate the beauty
we have created.

A HOLIDAY MESSAGE

HON. BELLA S. ABZUG

OF NEW YORK
IN THE HOUSE OF REPRESENTATIVES

Friday, November 19, 1971

Mrs. ABZUG. Mr. Speaker, I received
a most thoughtful and moving holiday
message the other day. I would like to
share it with you and all of my col-
leagues:

This year my brother and I will observe
Christmas, as we did a year ago, in prison.

Our mother, 85 years old, will observe the
holiday at home, waiting, pondering, hoping.
She waits not for our release alone, but for
the release of all prisoners, here and every-
where. She awaits in her prayer and longing,
the release of humanity from the iron con-
scienceless prison of war ...

She supported us during our “crime"” and
our trial, she visited us in prison. When
questioned on T.V. about our breaking the
law, she said simply, “It was not God’s law
they violated.” Her words had gone, we feel,
to the heart of the matter, not only for us,
but for all Americans, and especially for
American women . . .

Certainly the trouble is not that we do
not want peace. We have seen enough war,
we are sick unto death of death. The war
has come home like a stalking corpse, trail-
ing its blood, its tears, its losses, its de-
spalrs—seeking like an American ghost, the
soul of America.

We want peace. But the rub is that we do
not want to pay the price of peace. We still
dream of a peace that has no cost attached.
We want peace, but we live content with
poverty and injustice in our midst, with the
murder of prisoners and students, the despair
of the poor, to whom justice is endlessly de-
nied. We long for peace, but we also wish to
keep undisturbed an arrangement of priv-
ilege and power that ensures the economic
misery of two-thirds of the world’'s people.

Obviously there will be no genuine peace,
while such a violent scheme of things con-
tinues. America will extricate itself from the
bloody landscape, the ruined villages and
mutilated dead of Vietnam. But nothing will
be settled there, nothing mitigated at home.
Nothing changed, that is, until a change of
heart leads to a change of the soclal struc-
ture of every area of our national life.

In this change, women will of necessity
play a great part, and thus liberate them-
selves.

But to do this, they must see clearly the
nature of their enslavement. The modern
state is perpetually mobilized for war; a mobi-
lization of conscience, appetite, cupidity and
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fear, Such a dragnet necessarily takes captive
the 51% of Americans who are women, Wom-
en are part of the war making state . . .
Women are irreplaceable cogs in the cyclic
machinery of cupidity and consumerism:
they produce the children who fight the hot
wars and accept the cold wars, both as in-
evitable conditions of life. Women, too, are
champions of private property, defenders of
lily white schools, resisters against neigh-
borhood integration, advocates of corrupt
“nine points of the law” politics of those in
possession.

Liberation from such slavery will not be
an easy achievement. For some women, it will
mean casting off a role of predestined pov-
erty and exploitation. Women will refuse to
be vietims, For others, liberation will mean
refusal to play the power game, realizing
how cruelly dispassionate the will to power
is, they will realize that the slavemasters in-
evitably becomes the victim of violence, greed
and hate.

The season we celebrate speaks of the liber-
ation of peoples. In Jewish and Christian tra-
dition, freedom is both a gift of God and
an achievement of people. It costs: blood,
tears, Imagination, energy—above all and in-
cluding all: love, the instrument and end of
all human striving.

Greetings to you and yours, from prison.
Peace and liberation.

DANIEL BERRIGAN,
PHILIP BERRIGAN,

REHABILITATION WORKING AT
RFK YOUTH CENTER

HON. WILLIAM S. MOORHEAD

OF PENNSYLVANIA
IN THE HOUSE OF REPRESENTATIVES
Friday, November 19, 1971

Mr. MOORHEAD. Mr. Speaker, how
many Atticas do we need before we will
admit that our prisons are not accom-
plishing the task of prisoner rehabilita-
tion?

Some will say that the job of prisons
is merely to incarcerate and nothing
more. I do not agree.

With the high rate of recidivism, it is
obvious that much of the crime in our
Nation is caused by those already famil-
iar with institution walls, be they city,
State, or Federal.

For this reason, it is always hearten-
ing to see a prison rehabilitation pro-
gram working.

In this instance I am referring to the
record of the Robert F. Kennedy Youth
Center, in Morgantown, W. Va., where
some of the most innovative rehabilita-
tion programs are functioning, and
functioning well.

A recent article in the Pittsburgh
Post-Gazette tells just what is taking
place at the RFK Youth Center. I think
all of my colleagues will be interested in
this institution and its techniques:
StoneE Warrs Do Nor THIs Prison Maxe—

RFE CENTER GIvES YoUNG OFFENDERS

CHANCE

MORGANTOWN, W. VA.—One night this week,
three young men climbed out a dormitory
window, raced across a dimly lit campus and
disappeared into the darkness.

Another evening at the same campus, a
young man looked up from a pool game dur-
ing a dormitory dance. “Man, this place is
called prison,” he said, “but it's the first
decent chance I've had to do anything in
17 years.”
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He had gotten a message that the three
who ran away had missed.

Most inmates at the Robert F. Kennedy
Youth Center do see the light—a light that
the federal government is trying to find for
a troubled correctional system that has led
to Atticas and San Quentins.

‘“What we're trying to do,” says a youth
center official, “is to say to troubled young
men and women that we want to help, how
about giving us a chance.”

The chance—for 235 young offenders
here—is a multi-million-dollar rehabilitation
experiment which has produced convincing
results In less than three years.

Without bars or high wire fences, the Ken-
nedy Youth Center is easy to leave. And
many have escaped—about 100 since the
facility opened in December, 1968.

But records also show that more than 300
of the 400 who have been released from the
center are still free—a success rate of about
75 per cent.

“That's not an ideal figure,” says Roy Ger-
rard, former director of the center who is
now deputy director of the U.S. Bureau of
Prisons. “But it's a lot better than any other
place I know of.”

Inmates who escape from the EKennedy
center don't get a second chance there. Rec-
ords show that most of the 100 escapees were
apprehended and sent elsewhere, mostly to
maximum security institutions.

There are no cells at the Eennedy center.
Instead, there are individual rooms in seven
dormitories that dot a 250-acre campus just
outside Morgantown, home of West Virginia
University. Scattered on the grounds are
athletic flelds, a gymnasium, classroom
buildings and an indoor swimming pool, part
of an $11 million physical plant.

For the center’'s 210 males and 25 females,
who range in age from 16-23, life is far dif-
ferent than at practically any other penal
institution.

“The objective is to normalize the environ-
ment, to keep an offender in the same com-
munity environment in which he must even-
tually live,” says Jay Flamm, center director.

All inmates are involved in some kind of
educational or work program.

An important ingredient in the formula is
money. Flamm says the government spends
about $34 per day on each inmate, easily the
highest per capita expenditure of any federal
penal facility. This cost includes the #§11
million price tag on the physical plant.

The average expenditure for all federal
prisons is about $10.50 a day for inmate, ac-
cording to federal prison officials in Wash-
ington.,

At Kennedy Center, Inmates receive at least
six hours of instruction per day in areas
lavishly equipped to teach electronics, wood-
working, power technology, graphics, aero-
mechanics, basic and remedial education
courses and data processing.

Classes are taught by 22 instructors hired
as guidance counselors and then trained to
teach vocationally.

The counselors attempt to work in small
discussion groups outside of classes. Gerrard
says they have been quite successful in avoid-
ing the problems of race and homosexuality
that plague most penal institutions. The cen-
ter populatior is about 50 per cent black.

Most of the inmates here are persons who
have stepped outside the federal law for the
first time. They are referred here by the
courts and by other penal institutions when
officials spot a potential for rehabilitation.

“Boclety hasn't come up with many answers
for correctlons,” says Gerrard. “A lot of the
things we're doing at Kennedy might point
the way to a better future.”

A typical Friday night at the center will
find a dance in one of the dormitories, where
coeds and soclal workers from West Virginia
University come for the evening.

“The mission of the center is a pioneering
one,” says Flamm.
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“What we're finding is that you can do
things differently and make a go of it."

“At the center the students know we care
and will try to help them,” Gerrard says.
“That’s what it's all about anyway.”

“The answers we're finding can be applied
in other places if the public is willing to
pay the price.”

Outside a dance one recent Friday night,
an inmate who was to be released in two
days said his life may have been turned
around in the past nine months.

“If you could see where some of us come
from,” he said, “you’d know why more don't
run away. This place is better than most of
our homes. And some of us have found out
here that this might be our last honest
chance to turn our life around.”

NEWSPAPERS TELL CITIZENS HOW
TO WORK FOR A BETTER ENVI-
RONMENT

HON. JENNINGS RANDOLPH

OF WEST VIRGINIA
IN THE SENATE OF THE UNITED STATES
Tuesday, November 23, 1971

Mr. RANDOLPH. Mr. President, Amer-
icans are concerned with the threat that
pollution poses to life. We know that
unless we discontinue our wasteful, dam-
aging ways, much of the world will not
be a fit environment in which to live.

Desire to improve the situation, how-
ever, is not always enough. We need to
know how our concern can be trans-
formed into action.

I am pleased by the attention being
given to this matter by newspapers in
West Virginia and throughout the Na-
tion. Many of them are taking the lead
to inform readers just what they can do
for a cleaner, better environment.

The Inter-Mountain, published in my
hometown of Elkins, recently published
a concise checklist of ways in which
individual citizens can help improve the
environment in their communities. It
contains valuable advice for all Amer-
icans.

I ask unanimous consent that the ar-
ticle be printed in the RECORD.

There being no objection, the article
was ordered to be printed in the Rec-
ORD, as follows:

BATTLE WITH POLLUTION BEGINS AT HOME

Homeowners can familiarize themselves
with pollution-stopping actions. Here are
some suggestions:

1. Acquaint yourself with anti-pollution
ordinances and make sure you abide by them.
When you see a flagrant violation, report it to
the proper authorities.

2. Don't burn leaves or trash. Better to
start a compost heap and return the nu-
trients to the soil. Remove weeds Iin the
lawn by hand rather than applying a her-
bicide.

3. Use Insecticides sparingly, and only
when a.bsolutely necessary, to kill flies, mos-
quitos and midges. If you must use them,
follow directions carefully.

4, Plant trees and shrubs. They absorb
curbon dioxide, produce oxygen, help purify
the air and prevent soil erosion.

5. Use a hand mower if your lawn is small,
Eeep gasoline-powered tools in top operating
condition so noise and exhaust fumes will
be minimized.

6. Be careful with matches around wooded
or grassy areas. Forest and grass fires cause
air and water pollution.
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7. When on a picnic, be sure to properly
dispose of all paper dishes, cups and other
refuse. Pick up any discards left by others.
Littering of picnic grounds spoils them for
everyone.

8. When building a house, be sure it is well
insulated and tree-shaded. This will mini-
mize fuel consumption in winter and alr-
conditioning loads in summer.

9. In winter, turn your thermostat down a
few degrees. Have your home heating system
checked annually, or any time it appears to
be operating inefficiently.

10. If you live in the city, don't litter the
sidewalks. Use litter baskets—and curb your
dog!

11. Observe parking regulations so that
the sanitation department can collect gar-
bage and clean the street without obstruc-
tion.

12. Encourage and support your sanita-
tion department when it seeks more mod-
ern and efficient collection and disposal
equipment.

13. If you live in a building with an In-
cinerator, follow instruction carefully so you
don't litter incinerator rooms. If you put
your garbage out on the street for collection,
make sure you use a spill-proof container.

14, Start a campaign to save newspapers,
cans and bottles for collection and recycling
where facilities are available.

15. Never flush away what you can put
in your garbage pall. Organic materials llke
cooking fat clog plumbing and septic tanks,
causing sewage overflow.

16. Measure detergents carefully, using
only enough to get your clothes clean. Try to
run your dishwasher only once a day or less,
depending upon the size of your family.

17. Don't use heavy electrical appliances,
such as washers and driers, during those
hours, usually 5 to T p.m., when the electrical
load is at its peak. The strain at the local
generating station may contribute to air pol-
lution. Install low wattage bulbs in lamps
not used for reading. Turn out lights not
being used to conserve power.

18. Don’t drive a car when you don't have
to. Walk, bicycle, or use mass tranportation,
if possible. When you do drive, avoid quick
starts and stops. Don’t leave the engine run-
ning while parked. Car exhaust is a pollu-
tant.

19. Make sure your car is equipped with
required antipollution devices and have them
checked regularly. If you buy a new car, read
the Instructions in your owner's manual re-
garding maintenance and up-keep of these
devices. Match horsepower ratings to your
needs. Don't buy a high horsepower car if
you don't need it.

20. Burn a fuel rated most efficient for
your engine, in terms of the reduction of
emissions.

21. Get an engine tune-up every 10,000
miles or at least once a year. Be sure to
change oil and air filters regularly.

22, Carry a litterbag in your car—and in
you boat too. Bring the bag back with you
and dispose of it properly at the end of your
trip.

23. Help reduce noise pollution. Don't use
your horn unless safety dictates. Keep your
muffler and tail pipe repaired.

THE LATE HONORABLE J. HOWARD
EDMONDSON

HON. JOHN J. ROONEY

OF NEW YORK
IN THE HOUSE OF REPRESENTATIVES
Wednesday, November 17, 1971
Mr. ROONEY of New York. Mr.

Speaker, the untimely passing of the
Honorable J. Howard Edmondson, for-
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mer Governor and Senator from the
State of Oklahoma, was indeed a shock.
Howard Edmondson was in the prime of
life yet he had already achieved more
than most men could ever aspire to in
their entire careers. In 1953, he served
as a chief prosecutor in the county at-
torney’s office in Tulsa and the following
vear was elected county attornesy and
reelected to that post 2 years later. In
1958, he was elected Governor of the
State of Oklahoma and in the capacity
introduced many innovative reforms. In
1963, he came to the U.S. Senate to fill
the unexpired term of the late Senator
Robert S. Eerr. At the time of his un-
expected death he was managing the
Senate campaign of our distinguished
colleague Ep EpmoNDsSON, his brother. To
his wife and children and to his brother
I extend the Rooneys’ deepest sympathy
on their terrible loss.

KENTUCKIAN REELECTED PRESI-
DENT OF KEEP AMERICA BEAU-
TIFUL—SENATOR RANDOLPH RE-
CEIVES AWARD

HON. JOHN SHERMAN COOPER

OF KENTUCKY
IN THE SENATE OF THE UNITED STATES
Tuesday, November 23, 1971

Mr. COOPER. Mr. President, repre-
sentatives of citizen organizations, dedi-
cated to a clean and attractive America
gathered in Washington on November 11
and 12 for the 18th annual meeting to
Keep America Beautiful.

This organization and its State and
local affiliates work at the grassroots level
in the crusade for a better environment.
Such groups are essential to any effort to
improve our world.

Mr. President, for the past year, Keep
America Beautiful has operated under
the active leadership of its president,
James C. Bowling, a native of Paducah,
Ky. I am proud that a former citizen of
my State is so deeply involved in this im-
portant work, During the 2-day meeting,
members of Keep America Beautiful
demonstrated their appreciation for Mr.
Bowlings work by reelecting him to a sec-
ond term as president. I know that their
confidence is well-placed.

This annual meeting, attended by
more than 600 persons, was addressed by
my friend and colleague, Senator JEN-
NINGS RanporLpH, of West Virginia, the
chairman of the Senate Committee on
Public Works.

Keep America Beautiful also presented
a special award to Senator RanNpoLpH
with the following citation:

Presented to the Honorable Jennings Ran-
dolph, senior senator from West Virginia for
distinguished leadership and personal dedi-
cation to improving the environment for
the citizens of his state and country.

Mr. President, I am pleased to add my
commendation to Mr. Bowling and Sena-
tor RanpoLpPH for their outstanding lead-
ership for a better America. I have had
the opportunity to know, as a fellow
member of the Committee on Public
Works, of the long record of initiatives
and leadership to protect the environ-
ment.
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CITIES SERVICE OIL SETS THE PACE
IN WILDLIFE AND MARINE LIFE
CONSERVATION

HON. JAMES M. COLLINS

OF TEXAS
IN THE HOUSE OF REPRESENTATIVES

Friday, November 19, 1971

Mr. COLLINS of Texas. Mr. Speaker,
America is proud of the innovations in
wildlife and marine life conservation
made by Cities Service Oil, Cities Serv-
ice has received a first place award in
petroleum engineer’s environmental
control development program for its fee
land operations which have developed
more than 30,000 acres of lands and
waters for recreational benefits and im-~
proved air environment,

The awards program will be a continu-
ing part of Petroleum Engineer Publish-
ing Co.’s editorial program in Petroleum
Engineer, Pipeline & Gas Journal and
Hydrocarbon News, and is designed to
disseminate to the public and throughout
the industry the positive story of the pe-
troleum industry’'s developments in pol-
lution prevention. We salute Cities Serv-
ice for their achievement in environ-
mental control which was recognized in
the award statement:

Crries SERVICE O1L SETS THE PacE 1IN WiLD-
LIFE AND MARINE LiFE CONSERVATION

Through Cities Service Oil Co.'s land man-
agement program, the company is following
its corporate philosophy of being a good
neighbor wherever it operates and a good
steward and conservator of its landholdings
and natural resources.

Cities Service cites its fee land operations
and development in Ouachita, Moorehouse
and Union parishes in North Louisiana.

More than 30,000 acres of fee lands and
water have been developed to improve value
of the land, provide recreational benefits,
and improve the air environment—all within
the business concept.

Some 1400 acres covered by water and
known as Black Bayou Lake is a satisfying
and productive fishing spot. As a good
neighbor, Cities Service keeps the Iatch
string to the lake on the outside, permitting
anyone to fish and hunt duck without
charge.

Following guidelines of the Louisiana
Wwildlife and PFisheries Commission, a 240-
acre pond for the raising of crawfish was
developed on a small area near a bayou which
was unsuitable for conventional farming.
Thus, the oil company is produeing high pro-
tein fish food in a highly engineered pond
that surfaces over a gas fleld and tieing
the two operations together as natural re-
source-related. In dolng so, Cities Service is
supplying an increasing demand from Louis-
fanians for crawfish, the poor man’s delight
and the gourmet’'s delicacy.

More than 13,000 acres have been dedicated
to the Louisiana Wildlife and Fisheries Com-
mission’s wjldlife management area. While
the company will continue to cut timber
from this area, the land becomes part of a
large reserve managed by the state commis-
sion and available to the public for hunting.

Cities SBervice has more than 22,000 acres
in timber within the 3-parish area. First
planting of pine was in 1955, first “thinning"
in 1970. Typical of the company's pine plant-
ing program: in one year, pine seeds were
broadcast from a helicopter on 1250 acres. In
addition, 400,000 pine seedlings were planted
on another tract.

Cities Service recognizes that trees are es-
sential to a healthful environment, and,
figured on the accepted formula, reports its

EXTENSIONS OF REMARKS

timber holdings are creating enough oxygen
to supply the annual needs of almost 400,000

people.

More than 2400 acres are dedicated to
farming on a tenant basls. Pecan farming
is another innovation on the fee lands. Some
400 acres already are planted in pecan trees
and an additional 600 trees will be planted
annually for the next few years.

In its land management program. Cities
Service feels it is attalning stature as a good
steward of its fee lands—developing the
natural resources to thelr utmost, replenish-
ing renewable natural resources, maintaining
and improving the environment and extend-
ing land usage for recreational purposes.

SISTER CITIES PROGRAM

HON. J. CALEB BOGGS

OF DELAWARE
IN THE SENATE OF THE UNITED STATES
Tuesday, November 23, 1971

Mr. BOGGS. Mr. President, I wish to
pay tribute to an organization which is
doing the shirt-sleeves work of creating
international understanding and good
will. I speak of the Town Affiliation Asso-
ciation of the United States.

President Eisenhower provided the in-
spiration for the Town Affiliation Asso-
ciation when he announced a broad peo-
ple-to-people program in 1956. Since
then, with the cooperation of the Na-
tional League of Cities and the U.S.
Information Agency, TAA has promoted
“sister-city” programs between 370
American cities and towns and 445 cities
and towns in 60 foreign countries,

Once the groundwork for a sister-city
affiliation has been laid by a local affilia-
tion committee, usually with the mayor
as honorary chairman, the stage is set for
a long and varied friendship between
the cities. Since sister-cities are chosen
on the basis of mutual interests, projects
involving visitor exchanges, letter writ-
ing, school affiliations, and business and
cultural exchanges develop naturally.

We in Delaware are particularly proud
of the fact that TAA has flourished in
recent years under the presidency of a
dynamic and distinguished business
leader from Dover, Del., Mr. Frederick
W. Brittan. Mr, Brittan has accomplished
what everyone said should be done but
no one knew quite how to do. He has
brought people to people across thou-
sands of miles in a way that is personally
meaningful to them.

Thanks to Mr. Brittan's tireless efforts,
Delaware has an active sister-city pro-
gram, It has enriched the lives of Dela-
wareans with numerous cultural, social,
educational, and commercial exchanges.
Wilmington has for many years enjoyed
a sister-city affiliation with Kalmar,
Sweden. Likewise, Newark, Del., is af-
filiated with La Garde Freinet, France,
and Dover is affiliated with two foreign
cities—Lamia, Greece, and Tunja, Co-
lombia.

Mr. President, I merely wish to draw
the attention of Senators to this out-
standing program which is deserving of
our support and our appreciation.

Recently, Dr. George G. Wynne, In-
formation Officer at the U.S. Mission to
International Organizations in Geneva,
who has long been associated with the
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sister-city program, wrote an excellent
report on the Town Affiliation Associa-
tion, highlighting the association’s his-
tory, its achievements, and its current
worldwide activities. It is a fine article.
I ask unanimous consent that it be
printed in the REcogrb.

There being no objection, the article
was ordered to be printed in the Recorp,
as follows:

TownN AFFILIATION: THE U.S. EXPERIENCE

(By Dr. George G. Wynne)

The age of mass communications has in-
creased the possibilities of direct contact
between peoples across national frontiers.
A gradual rise in living standards in many
parts of the world, coupled with the pro-
gressive easing of travel and currency re-
strictions in the twenty-two years that have
passed since World War II have brought
international travel within the reach of ever
greater numbers of people. With particular
reference to the United States, this means
that during 19690 more foreign nationals (ex-
cluding Mexico, 1 million, and Canada, 9
million) —an estimated 2 million—visited
the U.S. than at any time in history.

To the extent that travel and personal
contact between people of different nation-
alities strike at the roots of 'fear and hos-
tility in the relations of governments, they
help bring about that wide base of inter-
national understanding to which govern-
ments, fashioned of people and limited in
varying degrees by their support, need be
responsive. The proposition is basic and
simple: what we don’'t know, we begin to
fear and what we fear we begin to hate. As
soon as the unknown gquantity resolves itself
into people with the same cravings and
aspirations as our own, we begin to under-
stand each other and to tolerate what may
be differences in customs and behavior.
Mutual suspicions are replaced by that other
widespread trait of our gregarious human
family—a natural curiosity about the other
fellow and what makes him tick. From this
realization of common humanity flows
mutual friendship, respect and compassiop

With the advent of community affiliations
(Sister Cities) and other organized personal
contacts on a local level in the interest of
international understanding, but outside the
direction and control of central government,
a powerful new force has entered the inter-
national arena: that of people dealing with
people, directly or through the private and
professional groups that claim their interest.
In the future this concept may not only
prove an lmportant adjunct to conventional
moves by enlightened governments in the
promotion of world peace and understand-
ing, it might actually stake out the limits
of popular support for government actions
detrimental to international unity.

What then is the American experience and
the challenge for the future held by people
to people diplomacy? This paper will confine
itself to the town affiliation or sister city
movement which currently links more than
350 American communities ranging In size
from New York City to Oakland, Nebraska
(pop. 1,400) in mutually stimulating pro-
grams of information and cultural exchange
that help widen the horizon of participating
communities.

THE TOWN AFFILTATION ASSOCIATION

In BSeptember, 1956, former President
Eisenhower announced the People-to-People
program, holding the baslc concept that the
citizens of this country, representing the
great strength of the United States, could
and should make contributions to improve
the image and understanding of our country
abroad. This very sound concept was to in-
volve people at all levels of our society in
“personal diplomacy.” Many ideas and com-
mittee endeavors were suggested and tried
as elements of the program.
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Of the original committees established in
1956, the principal purpose of the Civic Com-
mittee of People-to-People was to establish
town affillation relationships. Thirteen years
have passed since the program was an-
nounced, and many of the other original
committees no longer exist. However, the
Town Affillation (sister city) program has
proved to be one of the most viable, far-
reaching and effective in its impact.

In 1957, the U.S. Information Agency asked
the National League of Citles, because of its
broad-based municipal membership through-
out the United States, to serve as a clearing-
house and in an administrative capacity to
help expand the program. Today, more than
350 American cities have established affilia-
tions with more than 450 cities in 60 other
natlons of the free world. These cities are
actively engaged in meaningful interna-
tional relations on behalf of the 1 out of
every 4 Americans represented by the com-
bined population of more than 45 million
persons in these United States cities.

In the early years of the program, no more
than a dozen active affiliations existed. As the
number increased, the necessity developed
for some type of -clearinghouse through
which interested cities could obtain perti-
nent informatiton as to affiliation procedures,
leads to foreign cities available for affilia-
tion, receive information regarding successs-
ful and unsuccessful programs and how to do
it materials. During that same period, the
USIA had established the Office of Private
Cooperation, serving in an advisoy and liaison
capacity, to assist those cities wishing to ob-
tain expert knowledge or desirable project
ideas and to service embassy requests from
abroad. .

This combination proved to be most ef-
fective in the early years of the program;
there were not too many cities then affiliated,
and communication with them was relatively
easy. However, as more citles heard about
the program, more joined and requests

doubled and tripled. The oroginal informal
working relationship began to prove confus-
ing, and efforts were initiated to give a more
formal structure and policy to the entire na-
tional movement.

In 1965, the first efforts were made along
these lines at a Western Reglonal Sister City

Conference, held in Portland, Oregon, at
which the delegates unanimously recom-
mended the establishment of a national as-
sociation, Following this action, the League
of California Citles and the League of Ore-
gon Cities adopted resolutions supporting the
idea during their annual meetings. The Ex-
ecutive Committee of the National League of
Cities took identical action at its meeting
late in 1965. An interim Board of Directors
was named, so that Article of Incorporation
and By-Laws could be drafted and other
procedures established to accomplish this or-
ganization. At the 10th Anniversary Confer-
ence of the Town Affiliation Program held in
Washington in September, 1966, delegates
unanimously supported this idea, and the in-
corporation was completed. Additional meet-
ings were held to formalize the structure of
the organization, a fund raising drive was
launched, and the association finally became
a reality on June 12, 1967, in the District of
Columbia.

The National League of Cities and many
State Leagues of Cities wholeheartedly sup-
port the Town Affiliation Association, How-
ever, town affiliations are basically citizen-
oriented.

They should be citizen-directed and in-
volve widespread citizen participation. It is
the consensus of the leadership of the NLC
that its role, and that of any organization
of city officials, should be one of participa-
tion and support, rather than one of policy-
making and administration. Therefore, at the
will and direction of the cities currently in-
volved, the Town Affiliation Association of
the United States, Inc. was founded in 1967.
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A RECORD OF ACHIEVEMENT

The joining of forces in the U.S. over Lhe
past three years of national and civic orga-
nizations for a nation-wide promotion of
community affiliations has pushed the num-
ber of active information and cultural ex-
change programs in effect between American
and foreign cities to a historic high at the
time of this writing. These have been recog-
nized as & promising new technique in inter-
cultural relations at the local level designed
to bring the talents and resources of private
citizens to bear on the problem of eliminat-
ing sources of intolerance, prejudice and sus-
picion among nations.

Even though negotiations aimed at estab-
lishing specific affiliations normally take six
months or more, involving as they sometimes
do local legislative action in hoth communi-
ties, the organization of committees and
actlon programs, international correspond-
ence and the scaling of language barriers,
new affiliations are now coming into being
at the rate of one every six days.

Efforts are now under way to strengthen
the content and impact of existing programs
through an exchange of views, program
ideas and case studies of successful projects
in a monthly newsletter designed to serve as
a vehicle for the exchange of information
between participating American communi-
ties.

The significance of this combined effort in
the initiation of international relations at
the city level has been recognized in feature
articles appearing in such nationally noted
magazines as The Reader's Digest and Look
Magazine. Leaders of American thought and
action, Including Presidents Eisenhower,
Kennedy, Johnson, and Nixon, legislators,
judges, scientists and educators, have halled
the achievements of the program in estab-
lishing enduring friendships between Amer-
ica and their neighbors on this shrinking
planet. Introduced on a number of occasions
on the floor of Congress and reported in the
Congressional Record, these remarks have
added their weight to the scores of positive
evaluations by the nation’s leaders on both
sides.

As the type of activities undertaken by
American Cities in their exchanges with for-
elgn affiliates generally fall into the same
categories, no attempt will be made to single
out or evaluate the projects of specific cities.
The scope of this paper does not permit such
project summaries. The highlights presented
below are grouped rather according to funec-
tional areas in which sister city programs
have already advanced the cause of interna-
tional friendship and cooperation while giv-
ing evidence to progressively increasing the
scope and depth of their contribution.

RAPPROCHEMENT BETWEEN VITAL WORLD
AREAS

Eighty Japanese communities with a com-
bined population in excess of 30 million are
now linked with an equal number of Ameri-
can cities in a massive rebirth of sympathy
between the citizens of two nations locked in
mortal struggle within the memory of the
present generation. The movement has
spread so rapidly in Japan that city govern-
ments have made it a point of municipal
policy to be the first in their area to obtain
an American affillation. Unlike the programs
of American communities which are financed
almost entirely by private and voluntary con-
tributions, Japanese municipalities often
underwrite the affiliation activities out of
city funds as a project in the public interest.

Besides an impressive exchange of dele-
gates and visits considering the distances in-
volved, the program here has been char-
acterized by the trading of permanent and
dramatic tokens of goodwill between com-
munities. These have ranged from a full-size
replica of San Diego's 20-ton Guardilan of
the Waters statue now facing eastward across
the Pacific from a waterfront shrine in Yoko-
hama, to cast bronze temple bells and entire
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pagodas shipped by Japanese communities
to U.S. sister cities as a symbol of their last-
ing friendship and goodwlll. In the course of
these exchanges even a San Francisco cable
car, an object of local lore, representative of
a vanishing era, has found its way to en-
shrinement in the public park of Osaka—San
Francisco's sister city. Thousands of young
people in both countries are corresponding
with each other, school systems are cooperat-
ing in exchanges of information and exhibits
and many more local officials, opinion mak-
ers, students and businessmen on both sides
of the Pacific are getting to know each other
in that climate of goodwill, mutual trust
and local loyalties established by the sister
city program, than would otherwise have
been possible.

The same holds true of affiliations with
German speaking communities, some of
which like that of Worthington, Minnesota
and Crailsheim, Germany date back to the
early postwar period and have been produc-
tive ever since to student and teacher ex-
changes. Several affiliations have even re-
sulted in marriages. A case in point is pro-
vided by the Hagerstown, Maryland-Wesel,
Germany afliliation where former Mayor Win-
slow Burhans' daughter married the son of a
Wesel municipal judge.

Though this paper has confined itself to
the American experience, we understand that
the hundreds of Franco-German twinnings
of cities have contributed dramatically be-
cause of their geographical closeness and the
ease of travel to a physical rapprochement be-
tween the two countries.

The day may come when such exchanges
will also contribute to the lessening of East-
‘West tensions, but such a development pre-
supposes a workable method to limit and
hold to parity the role of government in
community programs.

LEARNING FROM EACH OTHER

The existence of sister city links has re-
sulted in thousands of privately financed
student and teacher exchanges instrumental
in building a lasting appreclation of the over-
seas neighbor’'s society and culture among to-
day's opinion makers and tomorrow's lead-
ers. In obtaining personal knowledge of each
other's ways, problems and aspirations, ex-
change visitors have time and again gained
a priceless awareness that the standards of
their own society are relative rather than
absolute and that the essential unity of the
human family is of greater significance than
its manifold divisions.

Exchanges of delegations and organized
group visits of local citizens in the course
of their vacations, or specifically for study
purposes have also contributed to this objec-
tive. These private exchanges of persons,
hurdling political and language barriers,
would not have come about without the
sister city program. This applies in like
measure to the exchanges of information in
the form of exhibits, correspondence, news-
paper articles, films and tape recordings, be-
sides the more obvious exchanges of book and
magazine collections which are daily bring-
ing American cities and their foreign affili-
ates closer together in an appreciation of
each other's culture and viewpolnts.

Ingenious methods have been adopted by
the program committees of sister cities in
mobilizing the financial and human resources
of the community in support of their worth-
while endeavors. Fund-raising devices to fi-
nance scholarships, teacher exchanges, li-
brary presentations and other program work
have included trade fairs (Riverside, Cal.),
fashion shows (Denver, Colo.), dances
(Forest Heights, Md.), the general solicita-
tion of contributions by local industry and
the registering of sister city programs as non-
profit corporations qualifying for tax-exempt
membership dues and contributions (York,
Penn.; Montclair, N.J.; San Diego, Cal,, etc.).

The importance of forelgn language study
brought home to affillated communities in
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the course of their assoclation has resulted
in accelerated language teaching eflorts at
the local level with bullt-in incentives for
proficiency in place of earlier indifference.
Sister Cities have in some instances been
successful in obtaining the services of ex-
change teachers invited to the United
States under government grants and local
school systems in affiliated citles are mak-
ing a greater effort to participate in gov-
ernment sponsored teacher exchanges with
particular reference to the city of their
choice.

In what is reportedly to be one of the
most massive U.S, efforts of its kind, the
public schools of York, Pennsylvania affili-
ated with Arles In southern France—are
providing regular instruction in French to
thousands of primary and high school stu-
dents. The program uses the services of ex-
change teachers provided by Arles and has
been in force for a number of years. Other
affiliated citles are likely to follow suit with
the growing interest in foreign travel, lan-
guage and culture now spreading through-
out the country. Local radio stations and the
Natlonal Association of Educational Broad-
casters are cooperating in this effort by
organizing instruction programs in major
world languages. Adult education programs
have followed suit by offering evening classes
of instruction in the languages of affiliated
cities. A recent example is Downey, California
where some 70 leading citizens joined an
intensive Spanish language course in prepara-
tion for a group visit to Guadalajara, Mexico,
their new sister city to the south.

MUNICIPAL COOPERATION

Communities linked in town affiliation pro-
grams are exchanging technical information
on municipal problems such as waste dis-
posal, traffic control, fire fighting, zoning
regulations and the like. They have even
started to help each other by exchanging the
services of experts on requests to deal with
specialized local problems. A New York
traffic engineer has gone to Tokyo and port
officials in Seattle and EKobe have swapped
places to study their problems from a new
perspective. Taking a busman’s holiday and
sampling life abroad in the process, the
Jakobstad, Finland fire chief fought fires with
the Jamestown, New York fire department
and vice versa.

There are other examples of this kind, but
technical cooperation at the municipal level
is just beginning and it provides a challenge
for international action through such orga-
nizations as the United Natlons, since the
costs and specialized skills involved generally
exceed the resources available to single com-
munities. Participating cities and the U.N.
technical cooperation program could well
afford to take a closer look at how their skills
and resources could best be combined to
bring the know-how of advanced municipali-
ties to bear on the problems of urban centers
now emerging from centuries of social
neglect.

Also contributing to the impact of sister
city programs have been technical exchanges
sponsored by private industry, such as
skilled craftsmen from Arles working in the
Home Furniture Company of York, Pennsyl-
vania, or a builder from Wesel employed for
a year by a Hagerstown, Maryland firm.
Opportunities provided by the regular ex-
change programs of government and private
organizations have sometimes been utilized
by enterprising city affiliators in providing
transportation for such speclaiists 8s news-
paper and radio reporters. A newsman from
Rennes, France, for instance, served on the
staff of the Rochester, New York Daily and a
Sendai, Japan reporter has worked with the
Riverside, California press.

A FRIEND IN NEED . ..

Sister cities have rallied to ald each other
when stricken by disaster or faced by crit-
ical needs and sudden emergencies. Wesel,
Germany residents rallied to aid Hagerstown,
Maryland, faced by severe unemployment in

EXTENSIONS OF REMARKS

the winter of 1961. When severe earthquakes
ravaged Chile one summer, the community of
Sausalito, California, affiliated with Vina del
Mar, raised several thousand dollars for re-
lief operations. Iron lungs have been flown
to Japan to combat a polio epidemic, and a
twin-engined plane was presented to Go-
iania, Brazil by Orlando, Florida to service
the educational needs of Indian tribes in
scattered jungle locations.

Los Angeles sent crates of medical sup-
plies to typhoon-damaged Nagoya, Japan.
Places for medical interns from Graz, Austria,
where medical facllities were overcrowded in
the postwar years, have been provided an-
nually by Monclair, New Jersey; a children’s
health clinic established in Brest, France by
Denver, Colorado, and a ward financed in the
Mercara, India community hospital by
Darien, Connecticut, to mention but a few
examples of Sister City assistance.

MAKING BETTER CITIZENS

In helping their country by making and
keeping friends abroad, Americans engaged in
the program are not only gaining & sym-
Fethetic awareness of the problems of the
other fellow, from the frank discussions and
exchanges of views that typify the best affill-
atlons, they are learning to see themselves as
others see them. The work of the town affili-
ation committee, focusing the efforts of local
groups and of citizens in all walks of life
into a positive community objective, more-
over provides a constructive experience of
working together with one's neighbor for a
common goal representative of man's noblest
aspirations.

Their association in this relatively selfless
endeavor tends to generate among partici-
pants a climate of mutual respect and appre-
ciation. Former San Jose Mayor Robert Doerr
noted in a representative evaluation of sis-
ter city committee work at the 1959 Civie
Committee Conference that, “a great many
things have happened in San Jose as a re-
sult of the affiliation which have contributed
to what we might call an era of good feeling.

Local citizens working together for the
first time on a program for the good of the
community and the nation found they could
cooperate. When called together for other
civic projects, they knew each other per-
sonally and were off to a good start.” The
mechanism established by city affiliators in
initiating and coordinating projects involv-
ing all community service organizations, the
schools, churches, city officials, newspaper,
and radlo station, thus provides a vehicle for
obtaining community action on local issues
in the public interest.

A well-rounded sister city committee is a
truly representative group that often pro-
vides a more accurate cross-section of com-
munity interest, occupations and concerns
than the men officially charged with the
city’'s affairs. As such, it can help channel
community feelings into constructive en-
deavors and respond quickly to local, na-
tional and international challenges.

With the depth and the impact of sister
city programs constantly on the increase,
this widening experience in local action for
international goals cannot help but produce
more internationally consclous and thought-
ful citizens across the length and breadth of
America. This may well be on an age of
national inter-dependence.

SOME CAUTIONS

While this power has so far confined itself
to the positive aspeects of town affiliations a
number of definite cautions need to be ob-
served by the committees operating the pro-
gram to insure that 1t takes advantage of the
opportunity to improve international rela-
tions. If thesa common sense cautions are
consistently lgnored, an affiliation can lead
to more harm than good In the sum total of
frayed tempers, irritations and mutual re-
criminations it will generate.

The author believes that the national orga-
nizations promoting the program as a path-
way to peace a:nd internaticnal cooperation
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are aware of the dangers inherent in projects
not carefully planned and thought through,
As will be shown in the succeeding section,
their assistance to local committees Is of a
type specifically designed to avoid
pitfalls.

these

THE SUPERFICIAL APPROACH

If groups in a community embark on an
international program without concern for
a lasting and serious relationship, paying at-
tention only to the local and transitory re-
wards of publieity, their foreign counterparts
will soon come away disenchanted from a
relationship that provides only the means to
an essentially selfish end. A lasting afiiliation
cannot be built on a lavish one-time spec-
tacle, nor on a drawn-out but empty ritual
of contact which falls to deal in meaningful
terms with mutual problems and curiosities
substituting mere form and motion for the
content of human relations.

Conversely, sincere but overly-enthusiastic
approaches by American community groups
steeped in the pragmatic tradition that in
an age of salesmanship tends to get deafened
by the sound of its own voice, may frighten
and put on their guard overseas communities
used to more formal and low-keyed
approaches.

UNREQUITED AFFECTION

If repeated demonstrations of goodwill and
suggestions of affiliation encounter only si-
lence, if so to speak, the hand proffered in
friendship is ignored by the prospective part-
ner, people soon turn away with irritation
and injured pride from their unsuccessful
international experiment. They may become
more parochial and less tolerant in their out-
look than they were before. Equally as bad is
the acquiescence of an uninterested city, too
polite to refuse the insistent advances of a
foreign community, but unwilling to live up
to the foreign relations responsibilities it has
acquired by following the line of least resist-
ance. More perishable than most commod-
ities, the tender shoots of municipal friend-
ship need friendly care and protection during
the planting period to insure they will thrive
in the soil that receives them.

POLITICAL EXFLOITATION

Like the Olympic Games, city affiliations
are intended to match the talents of skilled
amateurs, in this case amateurs in the field
of international relations. Participants in sis-
ter city activities work at the enjoyment of
frlendship across national frontiers as an
avocation, a rewarding hobby in addition to
their full-time pursuits. If governments,
which are supposed to stay out of these pri-
vate associations, infiltrate and exploit them
for their own political objectives by dispatch-
ing trained “professionals" in the gulse of
“amateurs,” the contest is likely to turn into
an unequal propaganda exercise. Privately
financed community efforts are no match for
& government project able to absorb the
travel costs of centrally available revenues.

MEETING THE PROBLEM

By intensive servicing of present and pro-
spective town affiliations with information,
advice and study guides, the organizations
active In coordinating the program on a
national level are seeking to avold super-
ficial or thoughtless approaches to experi-
ments in international communication on
the part of local communities. The Town
Affiliation Association provides information
on foreign countries, on customary proce-
dures employed in establishing affiliations
and on the tried and tested projects of other
American communities. Affiliation commit-
tees are referred to program aids such as
pertinent books or services available from
private or public organizations and the ex-
periences of other American cities In ex-
change programs with the country of their
cholce. There I1s much room for improvement
in this field.

At present, only a handful of people are
working nationally on this vital problem of
servicing an information exchange, while
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the number of affiliations keeps increasing
at an accelerating pace. The danger of af-
fillations going sour because they lack sus-
tained initiative, guidance and information
calls for a considerably greater servicing ef-
fort than is now being expended. The dis-
proportionately positive influence on foreign
relations wielded by the sister city program
in terms of national cost and effort more
than merits such an increase in the scope
and depth of professional servicing.
THE INTERMEDIARY

To avold embarrassing rebuffs and the
need for future disentanglements of one-
sided affiliations that have become a liability
rather than an asset to the international
standing of a community, the Town Affilia-
tion Association took its role as an Inter-
mediary between U.S. and foreign communi-
ties very seriously. In cooperation with for-
elgn municipal and other organizations and
with resident Americans abroad, the initial
reaction of foreign city governments and
local organizations to a proposed affilia-
tion is carefully searched out.

If the answer is “no,”' be it because of
other commitments, the pressure of more
urgent projects, or just plain lack of in-
terest, the middleman technigue employed
by TAA avoids hurt feelings at this point
and the city looks elsewhere for a partner.
Acting as a buffer between communities be-
fore they establish contact, the TAA ap-
proach on behalf of a member city permits
an unwilling prospect to bow out more
gracefully than would be possible after direct
contact is established between the cities.
The impersonal role of TAA as a broker al-
lowed cities to react realistically rather than
politely and avoids problems later.

KEEPING PROGRAMS OUT OF GOVERNMENTAL
CONTROL

In order to maintain town affiliations on
a non-political level, outside of domination
by power structures opposed to free infor-
mation exchange and the principles of rep-
resentative government embodied in the
municipal structure of U.S. communities,
the Town Affiliation Association and other
cooperating members in the western hemi-
sphere decided to work only with the pro-
fessional and non-political organizations af-
filiated with the International Union of Lo-
cal Authorities in the pursuit of sister city
programs.

American communities favor exchanges of
persons and information with all countries
but prefer, according to TAA, that these be
carried on informally In cases where there
is danger that an official city affiliation could
be exploited for its own purposes by & hos-
tile central government acting through lo-
cal administrators.

A SISTER CITY PLAN

An outline of the process by which an
American community establishes and oper-
ates a sister city program normally includes
these steps:

An individual or a group becoming aware
of the purposeful nature of town affiliations
seeks to obtaln community support through
the Mayor's office by means of a steering
committee including to the extent possible
a cross-section of community leaders and
organizations.

The committee reviews the human and
physical resources of the community from
the standpoint of starting and carrying
through a successful affiliation program. The
mayor usually serves as honorary chairman
of this committee, which decides on the
country and, in some cases, even the city
or cities desired as prospective partner(s).
Historical ties, ethnic composition of the
community, factors of size and economy,
cultural interests should have some bearing
on the choice.

The committee will consult the list of
forelgn cities already affiliated with Ameri-
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can communities to avoid duplicate efforts
and secure information on existing programs
and technigues from the Town Affiliation
Asscclation of the United States.

When the choice Is narrowed down to a
country or a particular city, the committee
transmits its wishes to the Director of Town
Affilietions at the Town Affiliation Associa-
tion, together with background information,
pamphlets, photos and other avallable
graphic and visual material on the commu-
nity to help TAA and its foreign affiliates in
effecting a proper “introduction” to the pros-
pective partner overseas.

The Town Affiliation Assoclation working
with local resident Americans or govern-
ment officials overseas assures itself of re-
ciprocal interest by local authorities in the
proposed foreign city. When that interest is
established, direct contact ensues between
the two cities who will have established
counterpart committees to carry on ex-
change projects.

The first such project is the officlal act of
affiliation, in the form of a resolution passed
by the city council, which is exchanged with
the municipal government of the sister city
at ceremonies in both cities by representa-
tives of the foreign city or its natlonal gov-
ernment.

While these first contacts between sister
cities are made at the municipal level, the
next contacts take place on a continuing
basis between organized counterpart groups
in each community—the schools, service
clubs, Chambers of Commerce, labor unions,
professional associations, women's clubs, vet-
erans, youth and hobby groups. From these
official and organizational relations comes
the people to people contacts that alone
assure the success and continuity of a sis-
ter city program.

The scope and nature of the privately-
sponsored exchanges of ideas, persons and ob-
jects, which form the core of a continuing
town affiliation, is limited only by the imag-
ination and resources of participating com-
munities. Information on the types of suc-
cessful projects undertaken by U.S. com-
munities is available without charge from
the Town Afiiliation Association of the
United States, 1612 K Street, N.-W., Washing-
ton, D.C.

A survey .by the Town Affiliation Associa-
tion of existing town affiliation conducted by
questionnaire has clearly established that
the most active sister city programs are
those supported to the greatest extent by
the mass media of the community. To insure
that the program fliters down to the third
and most important level of sustained peo-
ple-to-people contact, it is essential that
exchange projects, fund-raising drives and
local events connected with the sister city
receive frequent and extensive coverage by
the newspaper, radio/TV stations and the
public service advertising of the commerclal
community.

The elements of continuing personal con-
tact and wide community participation con-
stitute in the American experience the only
basis of a town affiliation that lives up to
its promise of passing on to the next genera-
tion a heritage of improved relations on a
very small planet.

MAN’S INHUMANITY TO MAN—HOW
LONG?

HON. WILLIAM J. SCHERLE

OF IOWA

IN THE HOUSE OF REPRESENTATIVES
Friday, November 19, 1971

Mr. SCHERLE. Mr. Speaker, a child
asks: “Where is daddy?” A mother asks:
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“How is my son?"” A wife asks: “Is my
husband alive or dead?”

Communist North Vietnam is sadisti-
cally practicing spiritual and mental
genocide on over 1,600 American pris-
oners of war and their families.

How Long?

LET'S BUILD A SPACE SHUTTLE

HON. OLIN E. TEAGUE

OF TEXAS
IN THE HOUSE OF REPRISENTATIVES
Friday, November 19, 1971

Mr. TEAGUE of Texas. Mr. Speaker,
Industrial Research, one of the leading
technical-managerial journals of today
regularly conducts polls among its read-
ers on significant national issues. The de-
velopment of a low cost space transpor-
tation system, I am convinced, is not
only essential for a strong national space
program but also for our national secur-
ity and the long-range economic well-
being of our Nation. The November 1971
issue of Industrial Research asked its
readers a number of significant questions
about our national space program and
particularly the development of a low
cost transportation system—the space
shuttle. The results of that poll over-
whelmingly support the need for a space
g;hutt.le program. I am including this poll
in the ConGRrESsIONAL REcORD because of
its significance in the decisions that will
have to be made by the Congress in the
near future,

The poll follows:

OPINION POLL RESULTS—LET'S BUILD A SPACE
SHUTTLE

A significant majority, more than 839,
of respondents to the August “Opinion Pall”
questlonnaire favor a continued emphasis on
space exploration via the space shuttle,

Forty-one percent of the survey respond-
ents thought the space shuttle program will
provide the most economical approach to
future space explcits now that the Apollo
flights are nearing completion. Only a few
respondents felt that employment, national
security, and our position in space were im-
portant factors In considering the shuttle
project.

Little concern was evidenced, only 17%,
that the space shuttle program would siphon
money away from purely scientific space
projects.

Tabular results of the August poll are pre-
sented below:

Q. 1: Do you favor the proposed space
shuttle project?

Percent

Q. 2. Which one of the following argu-
ments cited by shuttle supporters do you
think is most significant?

Percent
It is the most economical approach to
future exploits

It will aid employment and national
security

Without it the U.S. will become a second-
rate power in space

It is critical to the survival of NASA____

All of the above

Q. 3. Which of the following arguments
cited by shuttle opponents do you think is
most significant?
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Percent

It will take funds away from needed social
problems 42
The economies proposed are unlikely____ 8
There is little application for such a
vehicle 5
Now that we've reached the moon, there
is no need for further space involve-
ment
All of the above
None of the above
Q. 4. Some scientists oppose the shuttle
program because they fear it will take dollars
away from purely sclentific space projects.
Do you agree?

CONGRESSIONAL RECORD — SENATE

Percent

Q. 6. If the shuttle program is defeated,
NASA will have no major projects follow-
ing the Apollo flights. In your opinion, what
should be the future of NASA?

Percent
Continue to seek other major space proj-

Exist as smaller organization for limited

Conversion to work on other
priorities

national
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Disbandment after completion of current

Q. 6. Why is the space program—the glori-
ous offspring of the 1960s—now fighting for
its life in the 1970s?

Percent
Public now is more concerned with social

problems 25
Involvement in Vietnam has drained

funds and interest
A growing dissatisfaction with sclence

and technology
Goal of being first on moon was accom-
plished

SENATE—Wednesday, November

The Senate met at 9 am. and was
called to order by the President pro tem-
pore (Mr. ELLENDER) .

PRAYER

The Chaplain, the Reverend Edward
L. R. Elson, D.D., offered the following
prayer:

Eternal God, ruler of men and na-
tions, at this festival of thanksgiving our
hearts are warmed and our minds up-
lifted as we think of Thy goodness and
merey to our Nation and to each of us.

We thank Thee for home and family;
for children, for their brave play and
startling frankness; for youth, and their
high idealism, their irreverence for worn-
out values: their search for freedom and
their solemn vows.

We thank Thee for growing up and
growing old, for wisdom deepened by
experience,

We thank Thee especially for this good
land which Thou hast given us for our
heritage; for freedom under Thy ruler-
ship; for institutions created and illu-
mined by Thy Spirit; for Thy guiding
hand on our pilgrimage through the
years that are past; and for a place of
honor and service among the nations.

We thank Thee for the bright hope of
a world of justice and righteousness and
for every advance which brings nearer
the day of Thy kingdom.

We thank Thee for all that has been
done to eliminate poverty and disease and
to provide a better life for all the people.

We thank Thee especially for reduced
combat, for diminishing bloodshed on
faraway battlefields and for the hope of
peace with justice and security.

We thank Thee for leaders who put
their trust in Thee and for all workers
whose motive is service to all mankind.

Come upon us afresh to make us new
with Thy divine spirit that we may “be
strong in the Lord and in the power of
His might.”

Send us fo our homes and our churches
with thanksgiving in our hearts and
praise to Thee on our lips.

We pray in the Redeemer’s name.
Amen.

THE JOURNAL

Mr. MANSFIELD. Mr. Pl‘esident.,_ I ask
unanimous consent that the reading of
the Journal of the proceedings of Tues-

day, November 23, 1971, be dispensed
with.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

COMMITTEE MEETINGS DURING
SENATE SESSION

Mr. MANSFIELD, Mr. President, I ask
unanimous consent that all committees
may be authorized to meet during the
session of the Senate today.

The PRESIDENT pro tempore. With-
out objection, it is so ordered.

EXECUTIVE SESSION

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the Senate go
into executive session to consider a nomi-
nation in the Geological Survey, under
New Reports.

There being no objection, the Senate
proceeded to the consideration of execu-
tive business.

The PRESIDENT pro tempore. The
nomination on the Executive Calendar, in
the Geological Survey, under New Re-
ports, will be stated.

GEOLOGICAL SURVEY

The second assistant legislative clerk
read the nomination of Vincent E. Mc-
Kelvey, of Maryland, to be Director of the
Geological Survey.

The PRESIDENT pro tempore. With-
out objection, the nomination is consid-
ered and confirmed; and without objec-
tion, the President will be immediately
notified of the confirmation of the
nomination.

LEGISLATIVE SESSION

Mr. MANSFIELD. Mr. President, I
move that the Senate resume the con-
sideration of legislative business.

The motion was agreed to, and the
Senate resumed the consideration of leg-
islative business.

MAJOR GENERAL SHOUP—A
MARINE’'S MARINE
Mr. MANSFIELD. Mr. President,
Newsweek magazine for November 29,
1971, contains an article entitled “A
Marine’s Marine.”

24, 1971

It refers to the former Commandant
of the Marine Corps, Maj. Gen. David
Monroe Shoup, who, incidentally, hap-
pened to be born in g place called Battle-
ground, La.

I ask unanimous consent to have the
article printed in the REecorb.

There being no objection, the article
was ordered to be printed in the Recorbp,
as follows:

WHERE ARE THEY Now?—A MARINE'S MARINE

In the fall of 1959, when Maj. Gen. David
Monroe Shoup was catapulted over the heads
of nine senior officers to become the 22nd
commandant of the U.S. Marines, divided
leadership and controversy over hard-nosed
training methods had driven the fabled
morale of the Corps to an all-time low. Al-
most from the day he took charge, however,
the bespectacled, barrel-chested Shoup—a
Medal of Honor winner for his gritty leader-
ship of the marines' bloody victory at Ta-
rawa—began to revive the Corps’ sagging
esprit. In the process, he pointedly defied
many of the most cherished Marine tradi-
tions, overhauling the training program, re-
placing obsolete landing craft with helicop-
ters and even abolishing the swagger stick.
But Shoup also insisted upon strict adherence
to the old-fashioned personal virtues and
ramrod discipline that had made him the
epitome of a marine's marine.

Ironically, it was not until several years
after his retlrement in 1963 that the general
public first learned about the maverick side
of Shoup’s character. Shoup’s widely re-
ported observation that “the whole of South-
east Asia is [not] worth the life of or limb of
a single American” severely jolted the na-
tion’s military brass in 1866. And later, the
increasingly dovish ex-general shocked the
entire military-industrial complex by assert-
ing that the U.S. should “keep [its] dirty,
bloody, dollar-crooked fingers out of . . .
these [exploited] nations.”

DOOMED

Today, although he seems less eager to
enter the verbal arena than in years past,
Shoup believes that his criticisms of the
Vietnam war effort have long since been con-
firmed. “I was among the first,” he recalls
somewhat wearlly, “to say we could not win
because we were not permitted to go to the
heart of the war—to North Vietnam.” For
the same reason, he believes, President
Nixon's Vietnamization program s also
doomed to failure. “As soon as we get out,”
the peppery, white-haired grandfather of
four asserts, “North Vietnam will be able
to move right in and take over.” Sadly, he
adds: “After all that killing—it is frustrat-
ing, frustrating.”

At 66, Shoup and his wife, Zola, live in a
hilly, wooded enclave of Arlington, Va., just
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