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562(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 502, 901 of this
title.

§510. Subordination

(a) A subordination agreement is enforceable
in a case under this title to the same extent that
such agreement is enforceable under applicable
nonbankruptcy law.

(b) For the purpose of distribution under this
title, a claim arising from rescission of a pur-
chase or sale of a security of the debtor or of an
affiliate of the debtor, for damages arising from
the purchase or sale of such a security, or for re-
imbursement or contribution allowed under sec-
tion 502 on account of such a claim, shall be sub-
ordinated to all claims or interests that are sen-
ior to or equal the claim or interest represented
by such security, except that if such security is
common stock, such claim has the same priority
as common stock.

(c) Notwithstanding subsections (a) and (b) of
this section, after notice and a hearing, the
court may—

(1) under principles of equitable subordina-
tion, subordinate for purposes of distribution
all or part of an allowed claim to all or part of
another allowed claim or all or part of an al-
lowed interest to all or part of another al-
lowed interest; or

(2) order that any lien securing such a subor-
dinated claim be transferred to the estate.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2586; Pub. L.
98-353, title III, §451, July 10, 1984, 98 Stat. 375.)

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Section 510(c)(1) of the House amendment represents
a compromise between similar provisions in the House
bill and Senate amendment. After notice and a hearing,
the court may, under principles of equitable subordina-
tion, subordinate for purposes of distribution all or
part of an allowed claim to all or part of another al-
lowed claim or all or part of an allowed interest to all
or part of another allowed interest. As a matter of eq-
uity, it is reasonable that a court subordinate claims to
claims and interests to interests. It is intended that
the term ‘‘principles of equitable subordination’ follow
existing case law and leave to the courts development
of this principle. To date, under existing law, a claim
is generally subordinated only if holder of such claim is
guilty of inequitable conduct, or the claim itself is of
a status susceptible to subordination, such as a penalty
or a claim for damages arising from the purchase or
sale of a security of the debtor. The fact that such a
claim may be secured is of no consequence to the issue
of subordination. However, it is inconceivable that the
status of a claim as a secured claim could ever be
grounds for justifying equitable subordination.

Subordination: Since the House amendment author-
izes subordination of claims only under principles of
equitable subordination, and thus incorporates prin-
ciples of existing case law, a tax claim would rarely be
subordinated under this provision of the bill.

Section 511 of the Senate amendment is deleted. Its
substance is adopted in section 502(b)(9) of the House
amendment which reflects an identical provision con-
tained in H.R. 8200 as passed by the House.

SENATE REPORT NO. 95-989

Subsection (a) requires the court to enforce subordi-
nation agreements. A subordination agreement will not
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be enforced, however, in a reorganization case in which
the class that is the beneficiary of the agreement has
accepted, as specified in proposed 11 U.S.C. 1126, a plan
that waives their rights under the agreement. Other-
wise, the agreement would prevent just what chapter 11
contemplates: that seniors may give up rights to jun-
iors in the interest of confirmation of a plan and reha-
bilitation of the debtor. The subsection also requires
the court to subordinate in payment any claim for re-
scission of a purchase or sale of a security of the debtor
or of an affiliate, or for damages arising from the pur-
chase or sale of such a security, to all claims and inter-
ests that are senior to the claim or interest represented
by the security. Thus, the later subordination varies
with the claim or interest involved. If the security is a
debt instrument, the damages or rescission claim will
be granted the status of a general unsecured claim. If
the security is an equity security, the damages or re-
scission claim is subordinated to all creditors and
treated the same as the equity security itself.

Subsection (b) authorizes the bankruptcy court, in
ordering distribution of assets, to subordinate all or
any part of any claim to all or any part of another
claim, regardless of the priority ranking of either
claim. In addition, any lien securing such a subordi-
nated claim may be transferred to the estate. The bill
provides, however, that any subordination ordered
under this provision must be based on principles of
equitable subordination. These principles are defined
by case law, and have generally indicated that a claim
may normally be subordinated only if its holder is
guilty of misconduct. As originally introduced, the bill
provided specifically that a tax claim may not be sub-
ordinated on equitable grounds. The bill deletes this
express exception, but the effect under the amendment
should be much the same in most situations since,
under the judicial doctrine of equitable subordination,
a tax claim would rarely be subordinated.

AMENDMENTS

1984—Subsec. (b). Pub. L. 98-353 amended subsec. (b)
generally. Prior to amendment, subsec. (b) read as fol-
lows: ‘““‘Any claim for recission of a purchase or sale of
a security of the debtor or of an affiliate or for damages
arising from the purchase or sale of such a security
shall be subordinated for purposes of distribution to all
claims and interests that are senior or equal to the
claim or interest represented by such security.”’

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
562(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 106, 349, 509, 522,
541, 726, 747, 752, 766, 901, 1129 of this title.

SUBCHAPTER II—DEBTOR’S DUTIES AND
BENEFITS

§ 521. Debtor’s duties

The debtor shall—

(1) file a list of creditors, and unless the
court orders otherwise, a schedule of assets
and liabilities, a schedule of current income
and current expenditures, and a statement of
the debtor’s financial affairs;

(2) if an individual debtor’s schedule of as-
sets and liabilities includes consumer debts
which are secured by property of the estate—

(A) within thirty days after the date of the
filing of a petition under chapter 7 of this
title or on or before the date of the meeting
of creditors, whichever is earlier, or within
such additional time as the court, for cause,
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within such period fixes, the debtor shall file
with the clerk a statement of his intention
with respect to the retention or surrender of
such property and, if applicable, specifying
that such property is claimed as exempt,
that the debtor intends to redeem such prop-
erty, or that the debtor intends to reaffirm
debts secured by such property;

(B) within forty-five days after the filing
of a notice of intent under this section, or
within such additional time as the court, for
cause, within such forty-five day period
fixes, the debtor shall perform his intention
with respect to such property, as specified
by subparagraph (A) of this paragraph; and

(C) nothing in subparagraphs (A) and (B) of
this paragraph shall alter the debtor’s or the
trustee’s rights with regard to such property
under this title;

(3) if a trustee is serving in the case, cooper-
ate with the trustee as necessary to enable the
trustee to perform the trustee’s duties under
this title;

(4) if a trustee is serving in the case, surren-
der to the trustee all property of the estate
and any recorded information, including
books, documents, records, and papers, relat-
ing to property of the estate, whether or not
immunity is granted under section 344 of this
title, and

(5) appear at the hearing required under sec-
tion 524(d) of this title.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2586; Pub. L.
98-353, title III, §§305, 452, July 10, 1984, 98 Stat.
352, 375; Pub. L. 99-554, title II, §283(h), Oct. 27,
1986, 100 Stat. 3117.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 521 of the House amendment modifies a com-
parable provision contained in the House bill and Sen-
ate amendment. The Rules of Bankruptcy Procedure
should provide where the list of creditors is to be filed.
In addition, the debtor is required to attend the hear-
ing on discharge under section 524(d).

SENATE REPORT NO. 95-989

This section lists three duties of the debtor in a
bankruptcy case. The Rules of Bankruptcy Procedure
will specify the means of carrying out these duties. The
first duty is to file with the court a list of creditors
and, unless the court orders otherwise, a schedule of as-
sets and liabilities and a statement of his financial af-
fairs. Second, the debtor is required to cooperate with
the trustee as necessary to enable the trustee to per-
form the trustee’s duties. Finally, the debtor must sur-
render to the trustee all property of the estate, and any
recorded information, including books, documents,
records, and papers, relating to property of the estate.
This phrase ‘‘recorded information, including books,
documents, records, and papers,” has been used here
and throughout the bill as a more general term, and in-
cludes such other forms of recorded information as
data in computer storage or in other machine read-
able forms.

The list in this section is not exhaustive of the debt-
or’s duties. Others are listed elsewhere in proposed title
11, such as in section 343, which requires the debtor to
submit to examination, or in the Rules of Bankruptcy
Procedure, as continued by §404(a) of S. 2266, such as
the duty to attend any hearing on discharge, Rule
402(2).
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AMENDMENTS

1986—Par. (4). Pub. L. 99-554 inserted ‘‘, whether or
not immunity is granted under section 344 of this title”
after second reference to ‘‘estate”.

1984—Par. (1). Pub. L. 98-353, §305(2), inserted ‘‘a
schedule of current income and current expenditures,”
after ‘‘liabilities,”.

Pars. (2) to (56). Pub. L. 98-353, §305(1), (3), added par.

(2), redesignated former pars. (2) to (4) as (3) to (b), re-
spectively.
Pub. L. 98-353, §452, which directed the insertion of
, Whether or not immunity is granted under section
344 of this title’” after second reference to ‘‘estate’ in
par. (3) as redesignated above, could not be executed be-
cause such reference appeared in par. (4) rather than in
par. (3).

13

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-554 effective 30 days after
Oct. 27, 1986, see section 302(a) of Pub. L. 99-554, set out
as a note under section 581 of Title 28, Judiciary and
Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
5b2(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 110, 523, 554, 704,
707, 1106, 1111, 1112, 1307 of this title.

§ 522. Exemptions

(a) In this section—

(1) ‘“‘dependent’ includes spouse, whether or
not actually dependent; and

(2) ‘“value’” means fair market value as of
the date of the filing of the petition or, with
respect to property that becomes property of
the estate after such date, as of the date such
property becomes property of the estate.

(b) Notwithstanding section 541 of this title,
an individual debtor may exempt from property
of the estate the property listed in either para-
graph (1) or, in the alternative, paragraph (2) of
this subsection. In joint cases filed under sec-
tion 302 of this title and individual cases filed
under section 301 or 303 of this title by or
against debtors who are husband and wife, and
whose estates are ordered to be jointly adminis-
tered under Rule 1015(b) of the Federal Rules of
Bankruptcy Procedure, one debtor may not
elect to exempt property listed in paragraph (1)
and the other debtor elect to exempt property
listed in paragraph (2) of this subsection. If the
parties cannot agree on the alternative to be
elected, they shall be deemed to elect paragraph
(1), where such election is permitted under the
law of the jurisdiction where the case is filed.
Such property is—

(1) property that is specified under sub-
section (d) of this section, unless the State law
that is applicable to the debtor under para-
graph (2)(A) of this subsection specifically
does not so authorize; or, in the alternative,

(2)(A) any property that is exempt under
Federal law, other than subsection (d) of this
section, or State or local law that is applica-
ble on the date of the filing of the petition at
the place in which the debtor’s domicile has
been located for the 180 days immediately pre-
ceding the date of the filing of the petition, or
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for a longer portion of such 180-day period
than in any other place; and

(B) any interest in property in which the
debtor had, immediately before the com-
mencement of the case, an interest as a tenant
by the entirety or joint tenant to the extent
that such interest as a tenant by the entirety
or joint tenant is exempt from process under
applicable nonbankruptcy law.

(c) Unless the case is dismissed, property ex-
empted under this section is not liable during or
after the case for any debt of the debtor that
arose, or that is determined under section 502 of
this title as if such debt had arisen, before the
commencement of the case, except—

(1) a debt of a kind specified in section

523(a)(1) or 523(a)(b) of this title;

(2) a debt secured by a lien that is—

(A)({1) not avoided under subsection (f) or
(g) of this section or under section 544, 545,
547, 548, 549, or 724(a) of this title; and

(ii) not void under section 506(d) of this
title; or

(B) a tax lien, notice of which is properly
filed; or

(3) a debt of a kind specified in section
523(a)(4) or 523(a)(6) of this title owed by an in-
stitution-affiliated party of an insured deposi-
tory institution to a Federal depository insti-
tutions regulatory agency acting in its capac-
ity as comnservator, receiver, or liquidating
agent for such institution.

(d) The following property may be exempted
under subsection (b)(1) of this section:

(1) The debtor’s aggregate interest, not to
exceed $15,000 in value, in real property or per-
sonal property that the debtor or a dependent
of the debtor uses as a residence, in a coopera-
tive that owns property that the debtor or a
dependent of the debtor uses as a residence, or
in a burial plot for the debtor or a dependent
of the debtor.

(2) The debtor’s interest, not to exceed $2,400
in value, in one motor vehicle.

(3) The debtor’s interest, not to exceed $400
in value in any particular item or $8,000 in ag-
gregate value, in household furnishings,
household goods, wearing apparel, appliances,
books, animals, crops, or musical instruments,
that are held primarily for the personal, fam-
ily, or household use of the debtor or a depend-
ent of the debtor.

(4) The debtor’s aggregate interest, not to
exceed $1,000 in value, in jewelry held pri-
marily for the personal, family, or household
use of the debtor or a dependent of the debtor.

(6) The debtor’s aggregate interest in any
property, not to exceed in value $800 plus up to
$7,600 of any unused amount of the exemption
provided under paragraph (1) of this sub-
section.

(6) The debtor’s aggregate interest, not to
exceed $1,500 in value, in any implements, pro-
fessional books, or tools, of the trade of the
debtor or the trade of a dependent of the debt-
or

(7) Any unmatured life insurance contract
owned by the debtor, other than a credit life
insurance contract.

(8) The debtor’s aggregate interest, not to
exceed in value $8,000 less any amount of prop-

erty of the estate transferred in the manner
specified in section 542(d) of this title, in any
accrued dividend or interest under, or loan
value of, any unmatured life insurance con-
tract owned by the debtor under which the in-
sured is the debtor or an individual of whom
the debtor is a dependent.

(9) Professionally prescribed health aids for
the debtor or a dependent of the debtor.

(10) The debtor’s right to receive—

(A) a social security benefit, unemploy-
ment compensation, or a local public assist-
ance benefit;

(B) a veterans’ benefit;

(C) a disability, illness, or unemployment
benefit;

(D) alimony, support, or separate mainte-
nance, to the extent reasonably necessary
for the support of the debtor and any de-
pendent of the debtor;

(E) a payment under a stock bonus, pen-
sion, profitsharing, annuity, or similar plan
or contract on account of illness, disability,
death, age, or length of service, to the extent
reasonably necessary for the support of the
debtor and any dependent of the debtor, un-
less—

(i) such plan or contract was established
by or under the auspices of an insider that
employed the debtor at the time the debt-
or’s rights under such plan or contract
arose;

(ii) such payment is on account of age or
length of service; and

(iii) such plan or contract does not qual-
ify under section 401(a), 403(a), 403(b), or
408 of the Internal Revenue Code of 1986.

(11) The debtor’s right to receive, or prop-
erty that is traceable to—

(A) an award under a crime victim’s rep-
aration law;

(B) a payment on account of the wrongful
death of an individual of whom the debtor
was a dependent, to the extent reasonably
necessary for the support of the debtor and
any dependent of the debtor;

(C) a payment under a life insurance con-
tract that insured the life of an individual of
whom the debtor was a dependent on the
date of such individual’s death, to the extent
reasonably necessary for the support of the
debtor and any dependent of the debtor;

(D) a payment, not to exceed $15,000, on ac-
count of personal bodily injury, not includ-
ing pain and suffering or compensation for
actual pecuniary loss, of the debtor or an in-
dividual of whom the debtor is a dependent;
or

(E) a payment in compensation of loss of
future earnings of the debtor or an individ-
ual of whom the debtor is or was a depend-
ent, to the extent reasonably necessary for
the support of the debtor and any dependent
of the debtor.

(e) A waiver of an exemption executed in favor
of a creditor that holds an unsecured claim
against the debtor is unenforceable in a case
under this title with respect to such claim
against property that the debtor may exempt
under subsection (b) of this section. A waiver by
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the debtor of a power under subsection (f) or (h)
of this section to avoid a transfer, under sub-
section (g) or (i) of this section to exempt prop-
erty, or under subsection (i) of this section to
recover property or to preserve a transfer, is un-
enforceable in a case under this title.

(f)(1) Notwithstanding any waiver of exemp-
tions but subject to paragraph (3), the debtor
may avoid the fixing of a lien on an interest of
the debtor in property to the extent that such
lien impairs an exemption to which the debtor
would have been entitled under subsection (b) of
this section, if such lien is—

(A) a judicial lien, other than a judicial lien
that secures a debt—

(i) to a spouse, former spouse, or child of
the debtor, for alimony to, maintenance for,
or support of such spouse or child, in connec-
tion with a separation agreement, divorce
decree or other order of a court of record, de-
termination made in accordance with State
or territorial law by a governmental unit, or
property settlement agreement; and

(ii) to the extent that such debt—

(I) is not assigned to another entity, vol-
untarily, by operation of law, or otherwise;
and

(IT) includes a liability designated as ali-
mony, maintenance, or support, unless
such liability is actually in the nature of
alimony, maintenance or support.;! or

(B) a nonpossessory, nonpurchase-money se-
curity interest in any—

(i) household furnishings, household goods,
wearing apparel, appliances, books, animals,
crops, musical instruments, or jewelry that
are held primarily for the personal, family,
or household use of the debtor or a depend-
ent of the debtor;

(ii) implements, professional books, or
tools, of the trade of the debtor or the trade
of a dependent of the debtor; or

(iii) professionally prescribed health aids
for the debtor or a dependent of the debtor.

(2)(A) For the purposes of this subsection, a
lien shall be considered to impair an exemption
to the extent that the sum of—

(i) the lien;

(ii) all other liens on the property; and

(iii) the amount of the exemption that the
debtor could claim if there were no liens on
the property;

exceeds the value that the debtor’s interest in
the property would have in the absence of any
liens.

(B) In the case of a property subject to more
than 1 lien, a lien that has been avoided shall
not be considered in making the calculation
under subparagraph (A) with respect to other
liens.

(C) This paragraph shall not apply with re-
spect to a judgment arising out of a mortgage
foreclosure.

(3) In a case in which State law that is appli-
cable to the debtor—

(A) permits a person to voluntarily waive a

right to claim exemptions under subsection (d)

1So0 in original. The period preceding the semicolon probably
should not appear.
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or prohibits a debtor from claiming exemp-
tions under subsection (d); and

(B) either permits the debtor to claim ex-
emptions under State law without limitation
in amount, except to the extent that the debt-
or has permitted the fixing of a consensual
lien on any property or prohibits avoidance of
a consensual lien on property otherwise eligi-
ble to be claimed as exempt property;

the debtor may not avoid the fixing of a lien on
an interest of the debtor or a dependent of the
debtor in property if the lien is a nonpossessory,
nonpurchase-money security interest in imple-
ments, professional books, or tools of the trade
of the debtor or a dependent of the debtor or
farm animals or crops of the debtor or a depend-
ent of the debtor to the extent the value of such
implements, professional books, tools of the
trade, animals, and crops exceeds $5,000.

(g) Notwithstanding sections 550 and 551 of
this title, the debtor may exempt under sub-
section (b) of this section property that the
trustee recovers under section 510(c)(2), 542, 543,
550, 551, or 553 of this title, to the extent that
the debtor could have exempted such property
under subsection (b) of this section if such prop-
erty had not been transferred, if—

(1)(A) such transfer was not a voluntary
transfer of such property by the debtor; and

(B) the debtor did not conceal such property;
or

(2) the debtor could have avoided such trans-
fer under subsection (f)(2) of this section.

(h) The debtor may avoid a transfer of prop-
erty of the debtor or recover a setoff to the ex-
tent that the debtor could have exempted such
property under subsection (g)(1) of this section if
the trustee had avoided such transfer, if—

(1) such transfer is avoidable by the trustee
under section 544, 545, 547, 548, 549, or 724(a) of
this title or recoverable by the trustee under
section 553 of this title; and

(2) the trustee does not attempt to avoid
such transfer.

(i)(1) If the debtor avoids a transfer or recovers
a setoff under subsection (f) or (h) of this sec-
tion, the debtor may recover in the manner pre-
scribed by, and subject to the limitations of,
section 550 of this title, the same as if the trust-
ee had avoided such transfer, and may exempt
any property so recovered under subsection (b)
of this section.

(2) Notwithstanding section 551 of this title, a
transfer avoided under section 544, 545, 547, 548,
549, or 724(a) of this title, under subsection (f) or
(h) of this section, or property recovered under
section 553 of this title, may be preserved for the
benefit of the debtor to the extent that the debt-
or may exempt such property under subsection
(g) of this section or paragraph (1) of this sub-
section.

(j) Notwithstanding subsections (g) and (i) of
this section, the debtor may exempt a particular
kind of property under subsections (g) and (i) of
this section only to the extent that the debtor
has exempted less property in value of such kind
than that to which the debtor is entitled under
subsection (b) of this section.

(k) Property that the debtor exempts under
this section is not liable for payment of any ad-
ministrative expense except—
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(1) the aliquot share of the costs and ex-
penses of avoiding a transfer of property that
the debtor exempts under subsection (g) of
this section, or of recovery of such property,
that is attributable to the value of the portion
of such property exempted in relation to the
value of the property recovered; and

(2) any costs and expenses of avoiding a
transfer under subsection (f) or (h) of this sec-
tion, or of recovery of property under sub-
section (i)(1) of this section, that the debtor
has not paid.

() The debtor shall file a list of property that
the debtor claims as exempt under subsection
(b) of this section. If the debtor does not file
such a list, a dependent of the debtor may file
such a list, or may claim property as exempt
from property of the estate on behalf of the
debtor. Unless a party in interest objects, the
property claimed as exempt on such list is ex-
empt.

(m) Subject to the limitation in subsection (b),
this section shall apply separately with respect
to each debtor in a joint case.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2586; Pub. L.
98-353, title III, §§306, 453, July 10, 1984, 98 Stat.
353, 375; Pub. L. 99-554, title II, §283(i), Oct. 27,
1986, 100 Stat. 3117; Pub. L. 101-647, title XXV,
§2522(b), Nov. 29, 1990, 104 Stat. 4866; Pub. L.
103-394, title I, §108(d), title III, §§303, 304(d), 310,
title V, §501(d)(12), Oct. 22, 1994, 108 Stat. 4112,
4132, 4133, 4137, 4145.)

HISTORICAL AND REVISION NOTES

LEGISLATIVE STATEMENTS

Section 522 of the House amendment represents a
compromise on the issue of exemptions between the po-
sition taken in the House bill, and that taken in the
Senate amendment. Dollar amounts specified in section
522(d) of the House bill have been reduced from
amounts as contained in H.R. 8200 as passed by the
House. The States may, by passing a law, determine
whether the Federal exemptions will apply as an alter-
native to State exemptions in bankruptcy cases.

Section 522(c)(1) tracks the House bill and provides
that dischargeable tax claims may not be collected out
of exempt property.

Section 522(f)(2) is derived from the Senate amend-
ment restricting the debtor to avoidance of nonposses-
sory, nonpurchase money security interests.

Exemptions: Section 522(c)(1) of the House amend-
ment adopts a provision contained in the House bill
that dischargeable taxes cannot be collected from ex-
empt assets. This changes present law, which allows
collection of dischargeable taxes from exempt property,
a rule followed in the Senate amendment. Non-
dischargeable taxes, however, will continue to the [be]
collectable out of exempt property. It is anticipated
that in the next session Congress will review the ex-
emptions from levy currently contained in the Internal
Revenue Code [title 26] with a view to increasing the
exemptions to more realistic levels.

SENATE REPORT NO. 95-989

Subsection (a) of this section defines two terms: ‘‘de-
pendent’ includes the debtor’s spouse, whether or not
actually dependent; and ‘‘value’” means fair market
value as of the date of the filing of the petition.

Subsection (b) tracks current law. It permits a debtor
the exemptions to which he is entitled under other Fed-
eral law and the law of the State of his domicile. Some
of the items that may be exempted under Federal laws
other than title 11 include:
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Foreign Service Retirement and Disability pay-

ments, 22 U.S.C. 1104;2

Social security payments, 42 U.S.C. 407;
Injury or death compensation payments from war

risk hazards, 42 U.S.C. 1717;

Wages of fishermen, seamen, and apprentices, 46

U.S.C. 601;3

Civil service retirement benefits, 5 U.S.C. 729, 2265;¢
Longshoremen’s and Harbor Workers’ Compensa-
tion Act death and disability benefits, 33 U.S.C. 916;
Railroad Retirement Act annuities and pensions, 45

U.S.C. 228(L); 5

Veterans benefits, 45 U.S.C. 352(E); 6

Special pensions paid to winners of the Congres-
sional Medal of Honor, 38 U.S.C. 3101;7 and

Federal homestead lands on debts contracted before

issuance of the patent, 43 U.S.C. 175.

He may also exempt an interest in property in which
the debtor had an interest as a tenant by the entirety
or joint tenant to the extent that interest would have
been exempt from process under applicable nonbank-
ruptcy law.

Under proposed section 541, all property of the debtor
becomes property of the estate, but the debtor is per-
mitted to exempt certain property from property of the
estate under this section. Property may be exempted
even if it is subject to a lien, but only the unencum-
bered portion of the property is to be counted in com-
puting the ‘‘value’ of the property for the purposes of
exemption.

As under current law, the debtor will be permitted to
convert nonexempt property into exempt property be-
fore filing a bankruptcy petition. The practice is not
fraudulent as to creditors, and permits the debtor to
make full use of the exemptions to which he is entitled
under the law.

Subsection (c¢) insulates exempt property from pre-
petition claims other than tax claims (whether or not
dischargeable), and other than alimony, maintenance,
or support claims that are excepted from discharge.
The bankruptcy discharge does not prevent enforce-
ment of valid liens. The rule of Long v. Bullard, 117 U.S.
617 (1886), is accepted with respect to the enforcement
of valid liens on nonexempt property as well as on ex-
empt property. Cf. Louisville Joint Stock Land Bank v.
Radford, 295 U.S. 555, 583 (1935).

Subsection (c¢)(3) permits the collection of discharge-
able taxes from exempt assets. Only assets exempted
from levy under Section 6334 of the Internal Revenue
Code [title 26] or under applicable state or local tax law
cannot be applied to satisfy these tax claims. This rule
applies to prepetition tax claims against the debtor re-
gardless of whether the claims do or do not receive pri-
ority and whether they are dischargeable or non-
dischargeable. Thus, even if a tax is dischargeable vis-
a-vis the debtor’s after-acquired assets, it may never-
theless be collectible from exempt property held by the
estate. (Taxes incurred by the debtor’s estate which are
collectible as first priority administrative expenses are
not collectible from the debtor’s estate which are col-
lectible as first priority administrative expenses are
not collectible from the debtor’s exempt assets.)

Subsection (d) protects the debtor’s exemptions, ei-
ther Federal or State, by making unenforceable in a
bankruptcy case a waiver of exemptions or a waiver of
the debtor’s avoiding powers under the following sub-
sections.

Subsection (e) protects the debtor’s exemptions, his
discharge, and thus his fresh start by permitting him
to avoid certain liens on exempt property. The debtor
may avoid a judicial lien on any property to the extent

2Replaced by 22 U.S.C. 4060(c).

3Replaced by 46 U.S.C. 11108, 11109.

4Replaced by 5 U.S.C. 8346.

5Replaced by 45 U.S.C. 231m.

6Railroad unemployment benefits are covered by 45 U.S.C.
352(e).

7Veterans benefits generally are covered by 38 U.S.C. 3101 [now
5301].
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that the property could have been exempted in the ab-
sence of the lien, and may similarly avoid a nonpur-
chase-money security interest in certain household and
personal goods. The avoiding power is independent of
any waiver of exemptions.

Subsection (f) gives the debtor the ability to exempt
property that the trustee recovers under one of the
trustee’s avoiding powers if the property was involun-
tarily transferred away from the debtor (such as by the
fixing of a judicial lien) and if the debtor did not con-
ceal the property. The debtor is also permitted to ex-
empt property that the trustee recovers as the result of
the avoiding of the fixing of certain security interests
to the extent that the debtor could otherwise have ex-
empted the property.

Subsection (g) provides that if the trustee does not
exercise an avoiding power to recover a transfer of
property that would be exempt, the debtor may exer-
cise it and exempt the property, if the transfer was in-
voluntary and the debtor did not conceal the property.
If the debtor wishes to preserve his right to pursue any
action under this provision, then he must intervene in
any action brought by the trustee based on the same
cause of action. It is not intended that the debtor be
given an additional opportunity to avoid a transfer or
that the transferee should have to defend the same ac-
tion twice. Rather, the section is primarily designed to
give the debtor the rights the trustee could have, but
has not, pursued. The debtor is given no greater rights
under this provision than the trustee, and thus, the
debtor’s avoiding powers under proposed sections 544,
545, 547, and 548, are subject to proposed 546, as are the
trustee’s powers.

These subsections are cumulative. The debtor is not
required to choose which he will use to gain an exemp-
tion. Instead, he may use more than one in any particu-
lar instance, just as the trustee’s avoiding powers are
cumulative.

Subsection (h) permits recovery by the debtor of
property transferred by an avoided transfer from either
the initial or subsequent transferees. It also permits
preserving a transfer for the benefit of the debtor. In ei-
ther event, the debtor may exempt the property recov-
ered or preserved.

Subsection (i) makes clear that the debtor may ex-
empt property under the avoiding subsections (f) and
(h) only to the extent he has exempted less property
than allowed under subsection (b).

Subsection (j) makes clear that the liability of the
debtor’s exempt property is limited to the debtor’s ali-
quot share of the costs and expenses recovery of prop-
erty that the trustee recovers and the debtor later ex-
empts, and any costs and expenses of avoiding a trans-
fer by the debtor that the debtor has not already paid.

Subsection (k) requires the debtor to file a list of
property that he claims as exempt from property of the
estate. Absent an objection to the list, the property is
exempted. A dependent of the debtor may file it and
thus be protected if the debtor fails to file the list.

Subsection (I) provides the rule for a joint case.

HOUSE REPORT NO. 95-595

Subsection (a) of this section defines two terms: ‘‘de-
pendent’’ includes the debtor’s spouse, whether or not
actually dependent; and ‘‘value’” means fair market
value as of the date of the filing of the petition.

Subsection (b), the operative subsection of this sec-
tion, is a significant departure from present law. It per-
mits an individual debtor in a bankruptcy case a choice
between exemption systems. The debtor may choose
the Federal exemptions prescribed in subsection (d), or
he may choose the exemptions to which he is entitled
under other Federal law and the law of the State of his
domicile. If the debtor chooses the latter, some of the
items that may be exempted under other Federal laws
include:

—Foreign Service Retirement and Disability pay-

ments, 22 U.S.C. 1104;8

8Replaced by 22 U.S.C. 4060(c).

TITLE 11—BANKRUPTCY

Page 98

—Social security payments, 42 U.S.C. 407;

—Injury or death compensation payments from war
risk hazards, 42 U.S.C. 1717;

—Wages of fishermen, seamen, and apprentices, 46
U.S.C. 601;

—Civil service retirement benefits, 5 U.S.C. 729, 2265;°

—Longshoremen’s and Harbor Workers’ Compensa-
tion Act death and disability benefits, 33 U.S.C. 916;

—Railroad Retirement Act annuities and pensions, 45
U.S.C. 228(1); 10

—Veterans benefits, 45 U.S.C. 352(E); 11

—Special pensions paid to winners of the Congres-

sional Medal of Honor, 38 U.S.C. 3101;12 and

—Federal homestead lands on debts contracted before

issuance of the patent, 43 U.S.C. 175.

He may also exempt an interest in property in which
the debtor had an interest as a tenant by the entirety
or joint tenant to the extent that interest would have
been exempt from process under applicable nonbank-
ruptcy law. The Rules will provide for the situation
where the debtor’s choice of exemption, Federal or
State, was improvident and should be changed, for ex-
ample, where the court has ruled against the debtor
with respect to a major exemption.

Under proposed 11 U.S.C. 541, all property of the debt-
or becomes property of the estate, but the debtor is
permitted to exempt certain property from property of
the estate under this section. Property may be exempt-
ed even if it is subject to a lien, but only the unencum-
bered portion of the property is to be counted in com-
puting the ‘‘value’ of the property for the purposes of
exemption. Thus, for example, a residence worth $30,000
with a mortgage of $25,000 will be exemptable to the ex-
tent of $5,000. This follows current law. The remaining
value of the property will be dealt with in the bank-
ruptcy case as is any interest in property that is sub-
ject to a lien.

As under current law, the debtor will be permitted to
convert nonexempt property into exempt property be-
fore filing a bankruptcy petition. See Hearings, pt. 3, at
1355-58. The practice is not fraudulent as to creditors
and permits the debtor to make full use of the exemp-
tions to which he is entitled under the law.

Subsection (¢) insulates exempt property from pre-
petition claims, except tax and alimony, maintenance,
or support claims that are excepted from discharge.
The bankruptcy discharge will not prevent enforce-
ment of valid liens. The rule of Long v. Bullard, 117 U.S.
617 (1886) [6 S.Ct. 917, 29 L..Ed. 1004], is accepted with re-
spect to the enforcement of valid liens on nonexempt
property as well as on exempt property. Cf. Louisville
Joint Stock Land Bank v. Radford, 295 U.S. 555, 583 (1935)
[65 S.Ct. 854].

Subsection (d) specifies the Federal exemptions to
which the debtor is entitled. They are derived in large
part from the Uniform Exemptions Act, promulgated
by the Commissioners of Uniform State Laws in Au-
gust, 1976. Eleven categories of property are exempted.
First is a homestead to the extent of $10,000, which may
be claimed in real or personal property that the debtor
or a dependent of the debtor uses as a residence. Sec-
ond, the debtor may exempt a motor vehicle to the ex-
tent of $1500. Third, the debtor may exempt household
goods, furnishings, clothing, and similar household
items, held primarily for the personal, family, or
household use of the debtor or a dependent of the debt-
or. ‘““‘Animals” includes all animals, such as pets, live-
stock, poultry, and fish, if they are held primarily for
personal, family or household use. The limitation for
third category items is $300 on any particular item. The
debtor may also exempt up to $750 of personal jewelry.

Paragraph (5) permits the exemption of $500, plus any
unused amount of the homestead exemption, in any

9Replaced by 5 U.S.C. 8346.

10Replaced by 45 U.S.C. 231m.

11Railroad unemployment benefits are covered by 45 U.S.C.
352(e).

12Veterans benefits generally are covered by 38 U.S.C. 3101
[now 5301].
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property, in order not to discriminate against the non-
homeowner. Paragraph (6) grants the debtor up to $1000
in implements, professional books, or tools, of the
trade of the debtor or a dependent. Paragraph (7) ex-
empts a life insurance contract, other than a credit life
insurance contract, owned by the debtor. This para-
graph refers to the life insurance contract itself. It does
not encompass any other rights under the contract,
such as the right to borrow out the loan value. Because
of this provision, the trustee may not surrender a life
insurance contract, which remains property of the
debtor if he chooses the Federal exemptions. Paragraph
(8) permits the debtor to exempt up to $5000 in loan
value in a life insurance policy owned by the debtor
under which the debtor or an individual of whom the
debtor is a dependent is the insured. The exemption
provided by this paragraph and paragraph (7) will also
include the debtor’s rights in a group insurance certifi-
cate under which the insured is an individual of whom
the debtor is a dependent (assuming the debtor has
rights in the policy that could be exempted) or the
debtor. A trustee is authorized to collect the entire
loan value on every life insurance policy owned by the
debtor as property of the estate. First, however, the
debtor will choose which policy or policies under which
the loan value will be exempted. The $5000 figure is re-
duced by the amount of any automatic premium loan
authorized after the date of the filing of the petition
under section 542(d). Paragraph (9) exempts profes-
sionally prescribed health aids.

Paragraph (10) exempts certain benefits that are akin
to future earnings of the debtor. These include social
security, unemployment compensation, or public as-
sistance benefits, veteran’s benefits, disability, illness,
or unemployment benefits, alimony, support, or sepa-
rate maintenance (but only to the extent reasonably
necessary for the support of the debtor and any depend-
ents of the debtor), and benefits under a certain stock
bonus, pension, profitsharing, annuity or similar plan
based on illness, disability, death, age or length of serv-
ice. Paragraph (11) allows the debtor to exempt certain
compensation for losses. These include crime victim’s
reparation benefits, wrongful death benefits (with a
reasonably necessary for support limitation), life insur-
ance proceeds (same limitation), compensation for bod-
ily injury, not including pain and suffering ($10,000 lim-
itation), and loss of future earnings payments (support
limitation). This provision in subparagraph (D)(11) is
designed to cover payments in compensation of actual
bodily injury, such as the loss of a limb, and is not in-
tended to include the attendant costs that accompany
such a loss, such as medical payments, pain and suffer-
ing, or loss of earnings. Those items are handled sepa-
rately by the bill.

Subsection (e) protects the debtor’s exemptions, ei-
ther Federal or State, by making unenforceable in a
bankruptcy case a waiver of exemptions or a waiver of
the debtor’s avoiding powers under the following sub-
sections.

Subsection (f) protects the debtor’s exemptions, his
discharge, and thus his fresh start by permitting him
to avoid certain liens on exempt property. The debtor
may avoid a judicial lien on any property to the extent
that the property could have been exempted in the ab-
sence of the lien, and may similarly avoid a nonpur-
chase-money security interest in certain household and
personal goods. The avoiding power is independent of
any waiver of exemptions.

Subsection (g) gives the debtor the ability to exempt
property that the trustee recovers under one of the
trustee’s avoiding powers if the property was involun-
tarily transferred away from the debtor (such as by the
fixing of a judicial lien) and if the debtor did not con-
ceal the property. The debtor is also permitted to ex-
empt property that the trustee recovers as the result of
the avoiding of the fixing of certain security interests
to the extent that the debtor could otherwise have ex-
empted the property.

If the trustee does not pursue an avoiding power to
recover a transfer of property that would be exempt,
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the debtor may pursue it and exempt the property, if
the transfer was involuntary and the debtor did not
conceal the property. If the debtor wishes to preserve
his right to pursue an action under this provision, then
he must intervene in any action brought by the trustee
based on the same cause of action. It is not intended
that the debtor be given an additional opportunity to
avoid a transfer or that the transferee have to defend
the same action twice. Rather, the section is primarily
designed to give the debtor the rights the trustee could
have pursued if the trustee chooses not to pursue them.
The debtor is given no greater rights under this provi-
sion than the trustee, and thus the debtor’s avoiding
powers under proposed 11 U.S.C. 544, 545, 547, and 548,
are subject to proposed 11 U.S.C. 546, as are the trust-
ee’s powers.

These subsections are cumulative. The debtor is not
required to choose which he will use to gain an exemp-
tion. Instead, he may use more than one in any particu-
lar instance, just as the trustee’s avoiding powers are
cumulative.

Subsection (i) permits recovery by the debtor of prop-
erty transferred in an avoided transfer from either the
initial or subsequent transferees. It also permits pre-
serving a transfer for the benefit of the debtor. Under
either case the debtor may exempt the property recov-
ered or preserved.

Subsection (k) makes clear that the debtor’s aliquot
share of the costs and expenses [for] recovery of prop-
erty that the trustee recovers and the debtor later ex-
empts, and any costs and expenses of avoiding a trans-
fer by the debtor that the debtor has not already paid.

Subsection (I) requires the debtor to file a list of
property that he claims as exempt from property of the
estate. Absent an objection to the list, the property is
exempted. A dependent of the debtor may file it and
thus be protected if the debtor fails to file the list.

Subsection (m) requires the clerk of the bankruptcy
court to give notice of any exemptions claimed under
subsection (I), in order that parties in interest may
have an opportunity to object to the claim.

Subsection (n) provides the rule for a joint case: each
debtor is entitled to the Federal exemptions provided
under this section or to the State exemptions, which-
ever the debtor chooses.

REFERENCES IN TEXT

The Federal Rules of Bankruptcy Procedure, referred
to in subsec. (b), are set out in the Appendix to this
title.

The Internal Revenue Code of 1986, referred to in sub-
sec. (d)(10)(E)(ii), is classified to Title 26, Internal Rev-
enue Code.

AMENDMENTS

1994—Subsec. (b). Pub. L. 103-394, §501(d)(12)(A), sub-
stituted ‘‘Federal Rules of Bankruptcy Procedure” for
‘“Bankruptcy Rules’.

Subsec. (d)(1) to (6). Pub. L. 103-394, §108(d)(1)-(6), sub-
stituted ‘“$15,000” for °‘$7,500”’ in par. (1), ‘“$2,400"° for
€“$1,200”" in par. (2), ‘‘$400” and ‘‘$8,000”’ for ‘‘$200° and
‘“$4,000”°, respectively, in par. (3), ‘‘$1,000” for ‘‘$500’’ in
par. (4), <$800 and *“$7,500” for ‘‘$400’’ and ‘‘$3,750"", re-
spectively, in par. (5), and ‘‘$1,500" for ‘‘$750"’ in par. (6).

Subsec. (d)(8). Pub. L. 103-394, §108(d)(7), substituted
‘8,000 for ‘‘$4,000"".

Subsec. (A)(10)(E)(ii). Pub. L. 103-394, §501(d)(12)(B),
substituted ‘‘or 408’ for ‘408, or 409’ and ‘‘Internal Rev-
enue Code of 1986’ for ‘“‘Internal Revenue Code of 1954
(26 U.S.C. 401(a), 403(a), 403(b), 408, or 409)’.

Subsec. (d)(11)(D). Pub. L. 103-394, §108(d)(8),
stituted *“$15,000” for ‘‘$7,500".

Subsec. (f)(1). Pub. L. 103-394, §§303(3), 310(1), des-
ignated existing provisions as par. (1) and inserted ‘‘but
subject to paragraph (3) after ‘‘waiver of exemptions’
in introductory provisions. Former par. (1) redesig-
nated subpar. (A) of par. (1).

Subsec. ()(1)(A). Pub. L. 103-394, §§303(2), 304(d), re-
designated par. (1) as subpar. (A) of par. (1) and inserted
¢“, other than a judicial lien that secures a debt—

sub-
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‘(i) to a spouse, former spouse, or child of the debt-
or, for alimony to, maintenance for, or support of
such spouse or child, in connection with a separation
agreement, divorce decree or other order of a court of
record, determination made in accordance with State
or territorial law by a governmental unit, or property
settlement agreement; and

‘“(ii) to the extent that such debt—

‘“(I) is not assigned to another entity,
tarily, by operation of law, or otherwise; and

‘(IT) includes a liability designated as alimony,
maintenance, or support, unless such liability is ac-
tually in the nature of alimony, maintenance or
support.”

Subsec. (f)(1)(B). Pub. L. 103-394, §303(1), redesignated
par. (2) as subpar. (B) of par. (1) and subpars. (A) to (C)
of par. (2) as cls. (i) to (iii), respectively, of subpar. (B)
of par. (1).

Subsec. (f)(2). Pub. L. 103-394, §303(4), added par. (2).
Former par. (2) redesignated subpar. (B) of par. (1).

Subsec. (£)(3). Pub. L. 103-394, §310(2), added par. (3).

1990—Subsec. (¢)(3). Pub. L. 101-647 added par. (3).

1986—Subsec. (h)(1). Pub. L. 99-554, §283(i)(1),
stituted ‘653 of this title’’ for ‘5653 of this tittle’.

Subsec. (i)(2). Pub. L. 99-554, §283(i)(2), substituted
“this” for ‘‘his’’ after ‘‘subsection (g) of”.

1984—Subsec. (a)(2). Pub. L. 98-353, §453(a), inserted
‘“‘or, with respect to property that becomes property of
an estate after such date, as of the date such property
becomes property of the estate’.

Subsec. (b). Pub. L. 98-353, §306(a), inserted provision
that in joint cases filed under section 302 of this title
and individual cases filed under section 301 or 303 of
this title by or against debtors who are husband and
wife, and whose estates are ordered to be jointly admin-
istered under Rule 1015(b) of the Bankruptcy Rules, one
debtor may not elect to exempt property listed in para-
graph (1) and the other debtor elect to exempt property
listed in paragraph (2) of this subsection, but that if the
parties cannot agree on the alternative to be elected,
they shall be deemed to elect paragraph (1), where such
election is permitted under the law of the jurisdiction
where the case is filed.

Subsec. (c¢). Pub. L. 98-353, §453(b), amended subsec.
(c) generally. Prior to amendment, subsec. (¢) read as
follows: ‘“‘Unless the case is dismissed, property ex-
empted under this section is not liable during or after
the case for any debt of the debtor that arose, or that
is determined under section 502 of this title as if such
claim had arisen before the commencement of the case,
except—

‘(1) a debt of a kind specified in section 523(a)(1) or
section 523(a)(5) of this title; or

‘(2) a lien that is—

‘“(A) not avoided under section 544, 545, 547, 548,

549, or 724(a) of this title;

‘“(B) not voided under section 506(d) of this title;
or

“(C)(@) a tax lien, notice of which is properly filed;
and

“‘(ii) avoided under section 545(2) of this title.”

Subsec. (d)(3). Pub. L. 98-353, §306(b), inserted ‘‘or
$4,000 in aggregate value’.

Subsec. (d)(5). Pub. L. 98-353, §306(c), amended par. (5)
generally. Prior to amendment, par. (5) read as follows:
“The debtor’s aggregate interest, not to exceed in value
$400 plus any unused amount of the exemption provided
under paragraph (1) of this subsection, in any prop-
erty.”

Subsec. (e). Pub. L. 98-353, §453(c), substituted ‘‘an ex-
emption” for ‘‘exemptions’.

Subsec. (m). Pub. L. 98-353, §306(d), substituted ‘‘Sub-
ject to the limitation in subsection (b), this section
shall apply separately with respect to each debtor in a
joint case’ for ‘‘This section shall apply separately
with respect to each debtor in a joint case’’.

volun-

sub-

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
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under this title before Oct. 22, 1994, see section 702 of
Pub. L. 103-394, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-5564 effective 30 days after
Oct. 27, 1986, see section 302(a) of Pub. L. 99-554, set out
as a note under section 581 of Title 28, Judiciary and
Judicial Procedure.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 101, 104, 106, 110,
349, 502, 542, 551, 552, 722, 1123 of this title; title 26 sec-
tions 1017, 1398; title 28 section 3014; title 29 section
1405.

§523. Exceptions to discharge

(a) A discharge under section 727, 1141, 1228(a),
1228(b), or 1328(b) of this title does not discharge
an individual debtor from any debt—

(1) for a tax or a customs duty—

(A) of the kind and for the periods speci-
fied in section 507(a)(2) or 507(a)(8) of this
title, whether or not a claim for such tax
was filed or allowed,;

(B) with respect to which a return, if re-
quired—

(i) was not filed; or

(ii) was filed after the date on which
such return was last due, under applicable
law or under any extension, and after two
years before the date of the filing of the
petition; or

(C) with respect to which the debtor made
a fraudulent return or willfully attempted in
any manner to evade or defeat such tax;

(2) for money, property, services, or an ex-
tension, renewal, or refinancing of credit, to
the extent obtained by—

(A) false pretenses, a false representation,
or actual fraud, other than a statement re-
specting the debtor’s or an insider’s finan-
cial condition;

(B) use of a statement in writing—

(i) that is materially false;

(ii) respecting the debtor’s or an insid-
er’s financial condition;

(iii) on which the creditor to whom the
debtor is liable for such money, property,
services, or credit reasonably relied; and

(iv) that the debtor caused to be made or
published with intent to deceive; or

(C) for purposes of subparagraph (A) of this
paragraph, consumer debts owed to a single
creditor and aggregating more than $1,000
for ‘“‘luxury goods or services’ incurred by
an individual debtor on or within 60 days be-
fore the order for relief under this title, or
cash advances aggregating more than $1,000
that are extensions of consumer credit under
an open end credit plan obtained by an indi-
vidual debtor on or within 60 days before the
order for relief under this title, are pre-
sumed to be nondischargeable; ‘‘luxury
goods or services’” do not include goods or
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services reasonably acquired for the support
or maintenance of the debtor or a dependent
of the debtor; an extension of consumer
credit under an open end credit plan is to be
defined for purposes of this subparagraph as
it is defined in the Consumer Credit Protec-
tion Act;

(3) neither listed nor scheduled under section
521(1) of this title, with the name, if known to
the debtor, of the creditor to whom such debt
is owed, in time to permit—

(A) if such debt is not of a kind specified in
paragraph (2), (4), or (6) of this subsection,
timely filing of a proof of claim, unless such
creditor had notice or actual knowledge of
the case in time for such timely filing; or

(B) if such debt is of a kind specified in
paragraph (2), (4), or (6) of this subsection,
timely filing of a proof of claim and timely
request for a determination of dis-
chargeability of such debt under one of such
paragraphs, unless such creditor had notice
or actual knowledge of the case in time for
such timely filing and request;

(4) for fraud or defalcation while acting in a
fiduciary capacity, embezzlement, or larceny;

(5) to a spouse, former spouse, or child of the
debtor, for alimony to, maintenance for, or
support of such spouse or child, in connection
with a separation agreement, divorce decree or
other order of a court of record, determination
made in accordance with State or territorial
law by a governmental unit, or property set-
tlement agreement, but not to the extent
that—

(A) such debt is assigned to another entity,
voluntarily, by operation of law, or other-
wise (other than debts assigned pursuant to
section 408(a)(3) of the Social Security Act,
or any such debt which has been assigned to
the Federal Government or to a State or any
political subdivision of such State); or

(B) such debt includes a liability des-
ignated as alimony, maintenance, or sup-
port, unless such liability is actually in the
nature of alimony, maintenance, or support;

(6) for willful and malicious injury by the
debtor to another entity or to the property of
another entity;

(7) to the extent such debt is for a fine, pen-
alty, or forfeiture payable to and for the bene-
fit of a governmental unit, and is not com-
pensation for actual pecuniary loss, other than
a tax penalty—

(A) relating to a tax of a kind not specified
in paragraph (1) of this subsection; or

(B) imposed with respect to a transaction
or event that occurred before three years be-
fore the date of the filing of the petition;

(8) for an educational benefit overpayment
or loan made, insured or guaranteed by a gov-
ernmental unit, or made under any program
funded in whole or in part by a governmental
unit or nonprofit institution, or for an obliga-
tion to repay funds received as an educational
benefit, scholarship or stipend, unless—

(A) such loan, benefit, scholarship, or sti-
pend overpayment first became due more
than 7 years (exclusive of any applicable sus-
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pension of the repayment period) before the
date of the filing of the petition; or

(B) excepting such debt from discharge
under this paragraph will impose an undue
hardship on the debtor and the debtor’s de-
pendents;

(9) for death or personal injury caused by the
debtor’s operation of a motor vehicle if such
operation was unlawful because the debtor was
intoxicated from using alcohol, a drug, or an-
other substance;

(10) that was or could have been listed or
scheduled by the debtor in a prior case con-
cerning the debtor under this title or under
the Bankruptcy Act in which the debtor
waived discharge, or was denied a discharge
under section 727(a)(2), (3), (4), (5), (6), or (7) of
this title, or under section 14c(1), (2), (3), (4),
(6), or (7) of such Act;

(11) provided in any final judgment, un-
reviewable order, or consent order or decree
entered in any court of the United States or of
any State, issued by a Federal depository in-
stitutions regulatory agency, or contained in
any settlement agreement entered into by the
debtor, arising from any act of fraud or defal-
cation while acting in a fiduciary capacity
committed with respect to any depository in-
stitution or insured credit union;

(12) for malicious or reckless failure to ful-
fill any commitment by the debtor to a Fed-
eral depository institutions regulatory agency
to maintain the capital of an insured deposi-
tory institution, except that this paragraph
shall not extend any such commitment which
would otherwise be terminated due to any act
of such agency;

(13) for any payment of an order of restitu-
tion issued under title 18, United States Code;

(14) incurred to pay a tax to the United
States that would be nondischargeable pursu-
ant to paragraph (1);

(15) not of the kind described in paragraph
(5) that is incurred by the debtor in the course
of a divorce or separation or in connection
with a separation agreement, divorce decree or
other order of a court of record, a determina-
tion made in accordance with State or terri-
torial law by a governmental unit unless—

(A) the debtor does not have the ability to
pay such debt from income or property of
the debtor not reasonably necessary to be
expended for the maintenance or support of
the debtor or a dependent of the debtor and,
if the debtor is engaged in a business, for the
payment of expenditures necessary for the
continuation, preservation, and operation of
such business; or

(B) discharging such debt would result in a
benefit to the debtor that outweighs the det-
rimental consequences to a spouse, former
spouse, or child of the debtor;

(16) for a fee or assessment that becomes due
and payable after the order for relief to a
membership association with respect to the
debtor’s interest in a dwelling unit that has
condominium ownership or in a share of a co-
operative housing corporation, but only if
such fee or assessment is payable for a period
during which—
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(A) the debtor physically occupied a dwell-
ing unit in the condominium or cooperative
project; or

(B) the debtor rented the dwelling unit to
a tenant and received payments from the
tenant for such period,

but nothing in this paragraph shall except
from discharge the debt of a debtor for a mem-
bership association fee or assessment for a pe-
riod arising before entry of the order for relief
in a pending or subsequent bankruptcy case;
(17) for a fee imposed by a court for the fil-
ing of a case, motion, complaint, or appeal, or
for other costs and expenses assessed with re-
spect to such filing, regardless of an assertion
of poverty by the debtor under section 1915(b)
or (f) of title 28, or the debtor’s status as a
prisoner, as defined in section 1915(h) of title
28; or
(18) owed under State law to a State or mu-
nicipality that is—
(A) in the nature of support, and
(B) enforceable under part D of title IV of
the Social Security Act (42 U.S.C. 601 et
seq.).

(b) Notwithstanding subsection (a) of this sec-
tion, a debt that was excepted from discharge
under subsection (a)(1), (a)(3), or (a)(8) of this
section, under section 17a(1), 17a(3), or 17a(5) of
the Bankruptcy Act, under section 439A1 of the
Higher Education Act of 1965, or under section
733(g)1 of the Public Health Service Act in a
prior case concerning the debtor under this
title, or under the Bankruptcy Act, is discharge-
able in a case under this title unless, by the
terms of subsection (a) of this section, such debt
is not dischargeable in the case under this title.

(c)(1) Except as provided in subsection (a)(3)(B)
of this section, the debtor shall be discharged
from a debt of a kind specified in paragraph (2),
(4), (6), or (15) of subsection (a) of this section,
unless, on request of the creditor to whom such
debt is owed, and after notice and a hearing, the
court determines such debt to be excepted from
discharge under paragraph (2), (4), (6), or (15), as
the case may be, of subsection (a) of this sec-
tion.

(2) Paragraph (1) shall not apply in the case of
a Federal depository institutions regulatory
agency seeking, in its capacity as conservator,
receiver, or liquidating agent for an insured de-
pository institution, to recover a debt described
in subsection (a)(2), (a)(4), (a)(6), or (a)(11) owed
to such institution by an institution-affiliated
party unless the receiver, conservator, or lig-
uidating agent was appointed in time to reason-
ably comply, or for a Federal depository institu-
tions regulatory agency acting in its corporate
capacity as a successor to such receiver, con-
servator, or liquidating agent to reasonably
comply, with subsection (a)(3)(B) as a creditor of
such institution-affiliated party with respect to
such debt.

(d) If a creditor requests a determination of
dischargeability of a consumer debt under sub-
section (a)(2) of this section, and such debt is
discharged, the court shall grant judgment in
favor of the debtor for the costs of, and a reason-

1See References in Text note below.
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able attorney’s fee for, the proceeding if the
court finds that the position of the creditor was
not substantially justified, except that the court
shall not award such costs and fees if special cir-
cumstances would make the award unjust.

(e) Any institution-affiliated party of a2 in-
sured depository institution shall be considered
to be acting in a fiduciary capacity with respect
to the purposes of subsection (a)(4) or (11).

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 25690; Pub. L.
96-56, §3, Aug. 14, 1979, 93 Stat. 387; Pub. L. 97-35,
title XXIII, §2334(b), Aug. 13, 1981, 95 Stat. 863;
Pub. L. 98-353, title III, §§307, 371, 4564, July 10,
1984, 98 Stat. 353, 364, 375; Pub. L. 99-554, title II,
§§257(n), 281, 283(j), Oct. 27, 1986, 100 Stat.
3115-3117; Pub. L. 101-581, §2(a), Nov. 15, 1990, 104
Stat. 2865; Pub. L. 101-647, title XXV, §2522(a),
title XXXI, §3102(a), title XXXVI, §3621, Nov. 29,
1990, 104 Stat. 4865, 4916, 4964; Pub. L. 103-322,
title XXXII, §320934, Sept. 13, 1994, 108 Stat. 2135;
Pub. L. 103-394, title II, §221, title III, §§304(e),
(h)(3), 306, 309, title V, §501(d)(13), Oct. 22, 1994,
108 Stat. 4129, 4133-4135, 4137, 4145; Pub. L.
104-134, title I, §101[(a)] [title VIII, §804(b)], Apr.
26, 1996, 110 Stat. 1321, 1321-74; renumbered title
I, Pub. L. 104-140, §1(a), May 2, 1996, 110 Stat.
1327; Pub. L. 104-193, title III, §374(a), Aug. 22,
1996, 110 Stat. 2255.)

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Section 523(a)(1) represents a compromise between
the position taken in the House bill and the Senate
amendment. Section 523(a)(2) likewise represents a
compromise between the position taken in the House
bill and the Senate amendment with respect to the
false financial statement exception to discharge. In
order to clarify that a ‘“‘renewal of credit’’ includes a
“‘refinancing of credit’’, explicit reference to a refinanc-
ing of credit is made in the preamble to section
523(a)(2). A renewal of credit or refinancing of credit
that was obtained by a false financial statement within
the terms of section 523(a)(2) is nondischargeable. How-
ever, each of the provisions of section 523(a)(2) must be
proved. Thus, under section 523(a)(2)(A) a creditor must
prove that the debt was obtained by false pretenses, a
false representation, or actual fraud, other than a
statement respecting the debtor’s or an insider’s finan-
cial condition. Subparagraph (A) is intended to codify
current case law e.g., Neal v. Clark, 95 U.S. 704 (1887) [24
L. Ed. 586], which interprets ‘‘fraud’ to mean actual or
positive fraud rather than fraud implied in law. Sub-
paragraph (A) is mutually exclusive from subparagraph
(B). Subparagraph (B) pertains to the so-called false fi-
nancial statement. In order for the debt to be non-
dischargeable, the creditor must prove that the debt
was obtained by the use of a statement in writing (i)
that is materially false; (ii) respecting the debtor’s or
an insider’s financial condition; (iii) on which the cred-
itor to whom the debtor is liable for obtaining money,
property, services, or credit reasonably relied; (iv) that
the debtor caused to be made or published with intent
to deceive. Section 523(a)(2)(B)(iv) is not intended to
change from present law since the statement that the
debtor causes to be made or published with the intent
to deceive automatically includes a statement that the
debtor actually makes or publishes with an intent to
deceive. Section 523(a)(2)(B) is explained in the House
report. Under section 523(a)(2)(B)(i) a discharge is
barred only as to that portion of a loan with respect to
which a false financial statement is materially false.

In many cases, a creditor is required by state law to
refinance existing credit on which there has been no de-

280 in original. Probably should be ‘‘an’.



Page 103

fault. If the creditor does not forfeit remedies or other-
wise rely to his detriment on a false financial state-
ment with respect to existing credit, then an extension,
renewal, or refinancing of such credit is nondischarge-
able only to the extent of the new money advanced; on
the other hand, if an existing loan is in default or the
creditor otherwise reasonably relies to his detriment
on a false financial statement with regard to an exist-
ing loan, then the entire debt is nondischargeable
under section 523(a)(2)(B). This codifies the reasoning
expressed by the second circuit in In re Danns, 558 F.2d
114 (2d Cir. 1977).

Section 523(a)(3) of the House amendment is derived
from the Senate amendment. The provision is intended
to overrule Birkett v. Columbia Bank, 195 U.S. 345 (1904)
[25 S.Ct. 38, 49 L..Ed. 231, 12 Am.Bankr.Rep. 691].

Section 523(a)(4) of the House amendment represents
a compromise between the House bill and the Senate
amendment.

Section 523(a)(b) is a compromise between the House
bill and the Senate amendment. The provision excepts
from discharge a debt owed to a spouse, former spouse
or child of the debtor, in connection with a separation
agreement, divorce decree, or property settlement
agreement, for alimony to, maintenance for, or support
of such spouse or child but not to the extent that the
debt is assigned to another entity. If the debtor has as-
sumed an obligation of the debtor’s spouse to a third
party in connection with a separation agreement, prop-
erty settlement agreement, or divorce proceeding, such
debt is dischargeable to the extent that payment of the
debt by the debtor is not actually in the nature of ali-
mony, maintenance, or support of debtor’s spouse,
former spouse, or child.

Section 523(a)(6) adopts the position taken in the
House bill and rejects the alternative suggested in the
Senate amendment. The phrase ‘“willful and malicious
injury’’ covers a willful and malicious conversion.

Section 523(a)(7) of the House amendment adopts the
position taken in the Senate amendment and rejects
the position taken in the House bill. A penalty relating
to a tax cannot be nondischargeable unless the tax it-
self is nondischargeable.

Section 523(a)(8) represents a compromise between
the House bill and the Senate amendment regarding
educational loans. This provision is broader than cur-
rent law which is limited to federally insured loans.
Only educational loans owing to a governmental unit
or a nonprofit institution of higher education are made
nondischargeable under this paragraph.

Section 523(b) is new. The section represents a modi-
fication of similar provisions contained in the House
bill and the Senate amendment.

Section 523(c) of the House amendment adopts the po-
sition taken in the Senate amendment.

Section 523(d) represents a compromise between the
position taken in the House bill and the Senate amend-
ment on the issue of attorneys’ fees in false financial
statement complaints to determine dischargeability.
The provision contained in the House bill permitting
the court to award damages is eliminated. The court
must grant the debtor judgment or a reasonable attor-
neys’ fee unless the granting of judgment would be
clearly inequitable.

Nondischargeable debts: The House amendment re-
tains the basic categories of nondischargeable tax li-
abilities contained in both bills, but restricts the time
limits on certain nondischargeable taxes. Under the
amendment, nondischargeable taxes cover taxes enti-
tled to priority under section 507(a)(6) of title 11 and, in
the case of individual debtors under chapters 7, 11, or
13, tax liabilities with respect to which no required re-
turn had been filed or as to which a late return had
been filed if the return became last due, including ex-
tensions, within 2 years before the date of the petition
or became due after the petition or as to which the
debtor made a fraudulent return, entry or invoice or
fraudulently attempted to evade or defeat the tax.

In the case of individuals in liquidation under chapter
7 or in reorganization under chapter 11 of title 11, sec-
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tion 1141(d)(2) incorporates by reference the exceptions
to discharge continued in section 523. Different rules
concerning the discharge of taxes where a partnership
or corporation reorganizes under chapter 11, apply
under section 1141.

The House amendment also deletes the reduction rule
contained in section 523(e) of the Senate amendment.
Under that rule, the amount of an otherwise non-
dischargeable tax liability would be reduced by the
amount which a governmental tax authority could
have collected from the debtor’s estate if it had filed a
timely claim against the estate but which it did not
collect because no such claim was filed. This provision
is deleted in order not to effectively compel a tax au-
thority to file claim against the estate in ‘‘no asset”
cases, along with a dischargeability petition. In no-
asset cases, therefore, if the tax authority is not poten-
tially penalized by failing to file a claim, the debtor in
such cases will have a better opportunity to choose the
prepayment forum, bankruptcy court or the Tax Court,
in which to litigate his personal liability for a non-
dischargeable tax.

The House amendment also adopts the Senate amend-
ment provision limiting the nondischargeability of
punitive tax penalties, that is, penalties other than
those which represent collection of a principal amount
of tax liability through the form of a ‘‘penalty.’”’” Under
the House amendment, tax penalties which are basi-
cally punitive in nature are to be nondischargeable
only if the penalty is computed by reference to a relat-
ed tax liability which is nondischargeable or, if the
amount of the penalty is not computed by reference to
a tax liability, the transaction or event giving rise to
the penalty occurred during the 3-year period ending on
the date of the petition.

SENATE REPORT NO. 95-989

This section specifies which of the debtor’s debts are
not discharged in a bankruptcy case, and certain proce-
dures for effectuating the section. The provision in
Bankruptcy Act §17c [section 35(c) of former title 11]
granting the bankruptcy courts jurisdiction to deter-
mine dischargeability is deleted as unnecessary, in
view of the comprehensive grant of jurisdiction pre-
scribed in proposed 28 U.S.C. 1334(b), which is adequate
to cover the full jurisdiction that the bankruptcy
courts have today over dischargeability and related is-
sues under Bankruptcy Act §17c. The Rules of Bank-
ruptcy Procedure will specify, as they do today, who
may request determinations of dischargeability, sub-
ject, of course, to proposed 11 U.S.C. 523(c), and when
such a request may be made. Proposed 11 U.S.C. 350,
providing for reopening of cases, provides one possible
procedure for a determination of dischargeability and
related issues after a case is closed.

Subsection (a) lists nine kinds of debts excepted from
discharge. Taxes that are excepted from discharge are
set forth in paragraph (1). These include claims against
the debtor which receive priority in the second, third
and sixth categories (§507(a)(3)(B) and (c) and (6)).
These categories include taxes for which the tax au-
thority failed to file a claim against the estate or filed
its claim late. Whether or not the taxing authority’s
claim is secured will also not affect the claim’s nondis-
chargeability if the tax liability in question is other-
wise entitled to priority.

Also included in the nondischargeable debts are taxes
for which the debtor had not filed a required return as
of the petition date, or for which a return had been
filed beyond its last permitted due date (§523(a)(1)(B)).
For this purpose, the date of the tax year to which the
return relates is immaterial. The late return rule ap-
plies, however, only to the late returns filed within
three years before the petition was filed, and to late re-
turns filed after the petition in title 11 was filed. For
this purpose, the taxable year in question need not be
one or more of the three years immediately preceding
the filing of the petition.

Tax claims with respect to which the debtor filed a
fraudulent return, entry or invoice, or fraudulently at-



§523

tempted to evade or defeat any tax (§523(a)(1)(C)) are
included. The date of the taxable year with regard to
which the fraud occurred is immaterial.

Also included are tax payments due under an agree-
ment for deferred payment of taxes, which a debtor had
entered into with the Internal Revenue Service (or
State or local tax authority) before the filing of the pe-
tition and which relate to a prepetition tax liability
(§523(a)(1)(D)) are also nondischargeable. This classi-
fication applies only to tax claims which would have
received priority under section 507(a) if the taxpayer
had filed a title 11 petition on the date on which the de-
ferred payment agreement was entered into. This rule
also applies only to installment payments which be-
come due during and after the commencement of the
title 11 case. Payments which had become due within
one year before the filing of the petition receive sixth
priority, and will be nondischargeable under the gen-
eral rule of section 523(a)(1)(A).

The above categories of nondischargeability apply to
customs duties as well as to taxes.

Paragraph (2) provides that as under Bankruptcy Act
§17a(2) [section 35(a)(2) of former title 11], a debt for ob-
taining money, property, services, or a refinancing ex-
tension or renewal of credit by false pretenses, a false
representation, or actual fraud, or by use of a state-
ment in writing respecting the debtor’s financial condi-
tion that is materially false, on which the creditor rea-
sonably relied, and which the debtor made or published
with intent to deceive, is excepted from discharge. This
provision is modified only slightly from current section
17a(2). First, ‘‘actual fraud” is added as a ground for ex-
ception from discharge. Second, the creditor must not
only have relied on a false statement in writing, but
the reliance must have been reasonable. This codifies
case law construing present section 17a(2). Third, the
phrase ‘‘in any manner whatsoever’’ that appears in
current law after ‘“‘made or published’’ is deleted as un-
necessary, the word ‘‘published’” is used in the same
sense that it is used in defamation cases.

Unscheduled debts are excepted from discharge under
paragraph (3). The provision, derived from section
17a(3) [section 35(a)(3) of former title 11], follows cur-
rent law, but clarifies some uncertainties generated by
the case law construing 17a(3). The debt is excepted
from discharge if it was not scheduled in time to per-
mit timely action by the creditor to protect his rights,
unless the creditor had notice or actual knowledge of
the case.

Paragraph (4) excepts debts for fraud incurred by the
debtor while acting in a fiduciary capacity or for defal-
cation, embezzlement, or misappropriation.

Paragraph (5) provides that debts for willful and ma-
licious conversion or injury by the debtor to another
entity or the property of another entity are non-
dischargeable. Under this paragraph ‘willful”’ means
deliberate or intentional. To the extent that Tinker v.
Colwell, 139 U.S. 473 (1902), held that a less strict stand-
ard is intended, and to the extent that other cases have
relied on Tinker to apply a ‘‘reckless disregard’ stand-
ard, they are overruled.

Paragraph (6) excepts from discharge debts to a
spouse, former spouse, or child of the debtor for ali-
mony to, maintenance for, or support of the spouse or
child. This language, in combination with the repeal of
section 456(b) of the Social Security Act (42 U.S.C.
656(b)) by section 326 of the bill, will apply to make
nondischargeable only alimony, maintenance, or sup-
port owed directly to a spouse or dependent. What con-
stitutes alimony, maintenance, or support, will be de-
termined under the bankruptcy law, not State law.
Thus, cases such as In re Waller, 494 F.2d 447 (6th Cir.
1974), are overruled, and the result in cases such as Fife
v. Fife, 1 Utah 2d 281, 265 P.2d 642 (1952) is followed. The
proviso, however, makes nondischargeable any debts
resulting from an agreement by the debtor to hold the
debtor’s spouse harmless on joint debts, to the extent
that the agreement is in payment of alimony, mainte-
nance, or support of the spouse, as determined under
bankruptcy law considerations as to whether a particu-
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lar agreement to pay money to a spouse is actually ali-
mony or a property settlement.

Paragraph (7) makes nondischargeable certain liabil-
ities for penalties including tax penalties if the under-
lying tax with respect to which the penalty was im-
posed is also nondischargeable (sec. 523(a)(7)). These
latter liabilities cover those which, but are penal in na-
ture, as distinct from so-called ‘‘pecuniary loss’ pen-
alties which, in the case of taxes, involve basically the
collection of a tax under the label of a ‘“‘penalty.’”” This
provision differs from the bill as introduced, which did
not link the nondischarge of a tax penalty with the
treatment of the underlying tax. The amended provi-
sion reflects the existing position of the Internal Reve-
nue Service as to tax penalties imposed by the Internal
Revenue Code (Rev.Rul. 68-574, 1968-2 C.B. 595).

Paragraph (8) follows generally current law and ex-
cerpts from discharge student loans until such loans
have been due and owing for five years. Such loans in-
clude direct student loans as well as insured and guar-
anteed loans. This provision is intended to be self-exe-
cuting and the lender or institution is not required to
file a complaint to determine the nondischargeability
of any student loan.

Paragraph (9) excepts from discharge debts that the
debtor owed before a previous bankruptcy case con-
cerning the debtor in which the debtor was denied a
discharge other than on the basis of the six-year bar.

Subsection (b) of this section permits discharge in a
bankruptcy case of an unscheduled debt from a prior
case. This provision is carried over from Bankruptcy
Act §17b [section 35(b) of former title 11]. The result
dictated by the subsection would probably not be dif-
ferent if the subsection were not included. It is in-
cluded nevertheless for clarity.

Subsection (c) requires a creditor who is owed a debt
that may be excepted from discharge under paragraph
(2), (4), or (b), (false statements, defalcation or larceny
misappropriation, or willful and malicious injury) to
initiate proceedings in the bankruptcy court for an ex-
ception to discharge. If the creditor does not act, the
debt is discharged. This provision does not change cur-
rent law.

Subsection (d) is new. It provides protection to a con-
sumer debtor that dealt honestly with a creditor who
sought to have a debt excepted from discharge on the
ground of falsity in the incurring of the debt. The debt-
or may be awarded costs and a reasonable attorney’s
fee for the proceeding to determine the dis-
chargeability of a debt under subsection (a)(2), if the
court finds that the proceeding was frivolous or not
brought by its creditor in good faith.

The purpose of the provision is to discourage credi-
tors from initiating proceedings to obtaining a false fi-
nancial statement exception to discharge in the hope of
obtaining a settlement from an honest debtor anxious
to save attorney’s fees. Such practices impair the debt-
or’s fresh start and are contrary to the spirit of the
bankruptcy laws.

HOUSE REPORT NO. 95-595

Subsection (a) lists eight kinds of debts excepted
from discharge. Taxes that are entitled to priority are
excepted from discharge under paragraph (1). In addi-
tion, taxes with respect to which the debtor made a
fraudulent return or willfully attempted to evade or de-
feat, or with respect to which a return (if required) was
not filed or was not filed after the due date and after
one year before the bankruptcy case are excepted from
discharge. If the taxing authority’s claim has been dis-
allowed, then it would be barred by the more modern
rules of collateral estoppel from reasserting that claim
against the debtor after the case was closed. See
Plumb, The Tax Recommendations of the Commission
on the Bankruptcy Laws: Tax Procedures, 88
Harv.L.Rev. 1360, 1388 (1975).

As under Bankruptcy Act §17a(2) [section 35(a)(2) of
former title 11], debt for obtaining money, property,
services, or an extension or renewal of credit by false
pretenses, a false representation, or actual fraud, or by
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use of a statement in writing respecting the debtor’s fi-
nancial condition that is materially false, on which the
creditor reasonably relied, and that the debtor made or
published with intent to deceive, is excepted from dis-
charge. This provision is modified only slightly from
current section 17a(2). First, ‘‘actual fraud” is added as
a grounds for exception from discharge. Second, the
creditor must not only have relied on a false statement
in writing, the reliance must have been reasonable.
This codifies case law construing this provision. Third,
the phrase ‘‘in any manner whatsoever’’ that appears in
current law after ‘‘made or published” is deleted as un-
necessary. The word ‘‘published’” is used in the same
sense that it is used in slander actions.

Unscheduled debts are excepted from discharge under
paragraph (3). The provision, derived from section
17a(3) [section 35(a)(3) of former title 11], follows cur-
rent law, but clarifies some uncertainties generated by
the case law construing 17a(3). The debt is excepted
from discharge if it was not scheduled in time to per-
mit timely action by the creditor to protect his rights,
unless the creditor had notice or actual knowledge of
the case.

Paragraph (4) excepts debts for embezzlement or lar-
ceny. The deletion of willful and malicious conversion
from §17a(2) of the Bankruptcy Act [section 35(a)(2) of
former title 11] is not intended to effect a substantive
change. The intent is to include in the category of non-
dischargeable debts a conversion under which the debt-
or willfully and maliciously intends to borrow property
for a short period of time with no intent to inflict in-
jury but on which injury is in fact inflicted.

Paragraph (5) excepts from discharge debts to a
spouse, former spouse, or child of the debtor for ali-
mony to, maintenance for, or support of, the spouse or
child. This language, in combination with the repeal of
section 456(b) of the Social Security Act (42 U.S.C.
656(b)) by section 327 of the bill, will apply to make
nondischargeable only alimony, maintenance, or sup-
port owed directly to a spouse or dependent. See Hear-
ings, pt. 2, at 942. What constitutes alimony, mainte-
nance, or support, will be determined under the bank-
ruptcy laws, not State law. Thus, cases such as In re
Waller, 494 F.2d 447 (6th Cir. 1974); Hearings, pt. 3, at
1308-10, are overruled, and the result in cases such as
Fife v. Fife, 1 Utah 2d 281, 265 P.2d 642 (1952) is followed.
This provision will, however, make nondischargeable
any debts resulting from an agreement by the debtor to
hold the debtor’s spouse harmless on joint debts, to the
extent that the agreement is in payment of alimony,
maintenance, or support of the spouse, as determined
under bankruptcy law considerations that are similar
to considerations of whether a particular agreement to
pay money to a spouse is actually alimony or a prop-
erty settlement. See Hearings, pt. 3, at 1287-1290.

Paragraph (6) excepts debts for willful and malicious
injury by the debtor to another person or to the prop-
erty of another person. Under this paragraph, ‘‘willful”
means deliberate or intentional. To the extent that
Tinker v. Colwell, 193 U.S. 473 (1902) [24 S.Ct. 505, 48 L..Ed.
754, 11 Am.Bankr.Rep. 568], held that a looser standard
is intended, and to the extent that other cases have re-
lied on Tinker to apply a ‘‘reckless disregard’ standard,
they are overruled.

Paragraph (7) excepts from discharge a debt for a
fine, penalty, or forfeiture payable to and for the bene-
fit of a governmental unit, that is not compensation for
actual pecuniary loss.

Paragraph (8) [enacted as (9)] excepts from discharge
debts that the debtor owed before a previous bank-
ruptcy case concerning the debtor in which the debtor
was denied a discharge other than on the basis of the
six-year bar.

Subsection (d) is new. It provides protection to a con-
sumer debtor that dealt honestly with a creditor who
sought to have a debt excepted from discharge on
grounds of falsity in the incurring of the debt. The
debtor is entitled to costs of and a reasonable attor-
ney’s fee for the proceeding to determine the discharge-
ability of a debt under subsection (a)(2), if the creditor
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initiated the proceeding and the debt was determined
to be dischargeable. The court is permitted to award
any actual pecuniary loss that the debtor may have
suffered as a result of the proceeding (such as loss of a
day’s pay). The purpose of the provision is to discour-
age creditors from initiating false financial statement
exception to discharge actions in the hopes of obtaining
a settlement from an honest debtor anxious to save at-
torney’s fees. Such practices impair the debtor’s fresh
start.

REFERENCES IN TEXT

The Consumer Credit Protection Act, referred to in
subsec. (a)(2)(C), is Pub. L. 90-321, May 29, 1968, 82 Stat.
146, as amended, which is classified principally to chap-
ter 41 (§1601 et seq.) of Title 15, Commerce and Trade.
For complete classification of this Act to the Code, see
Short Title note set out under section 1601 of Title 15
and Tables.

The Bankruptcy Act, referred to in subsecs. (a)(10)
and (b), is act July 1, 1898, ch. 541, 30 Stat. 544, as
amended, which was classified generally to former
Title 11. Sections 14c and 17a of the Bankruptcy Act
were classified to sections 32(c) and 35(a) of former
Title 11.

The Social Security Act, referred to in subsec.
(a)(18)(B), is act Aug. 14, 1935, ch. 531, 49 Stat. 620, as
amended. Part D of title IV of the Act is classified gen-
erally to part D (§651 et seq.) of subchapter IV of chap-
ter 7 of Title 42, The Public Health and Welfare. Sec-
tion 408(a)(3) of the Act is classified to section 608(a)(3)
of Title 42. For complete classification of this Act to
the Code, see section 1305 of Title 42 and Tables.

Section 439A of the Higher Education Act of 1965, re-
ferred to in subsec. (b), was classified to section 1087-3
of Title 20, Education, and was repealed by Pub. L.
95-598, title III, §317, Nov. 6, 1978, 92 Stat. 2678.

Section 733(g) of the Public Health Service Act, re-
ferred to in subsec. (b), was repealed by Pub. L. 95-598,
title III, §327, Nov. 6, 1978, 92 Stat. 2679. A subsec. (g),
containing similar provisions, was added to section 733
by Pub. L. 97-35, title XXVII, §2730, Aug. 13, 1981, 95
Stat. 919. Section 733 was subsequently omitted in the
general revision of subchapter V of chapter 6A of Title
42, The Public Health and Welfare, by Pub. L. 102-408,
title I, §102, Oct. 13, 1992, 106 Stat. 1994. See section
292f(g) of Title 42.

AMENDMENTS

1996—Subsec. (a)(5)(A). Pub. L. 104-193, §374(a)(4), sub-
stituted ‘‘section 408(a)(3)”’ for ‘‘section 402(a)(26)"’.

Subsec. (a)(17). Pub. L. 104-134 added par. (17).

Subsec. (a)(18). Pub. L. 104-193, §374(a)(1)-(3), added
par. (18).

1994—Subsec. (a). Pub. L. 103-394, §501(d)(13)(A)(),
substituted ‘‘1141,” for ‘1141,,”’ in introductory provi-
sions.

Subsec. (a)(1)(A). Pub. L. 103-394, §304(h)(3), sub-
stituted **507(a)(8) for “*507(a)(7)"".
Subsec. (a)(2)(C). Pub. L. 103-394, §§ 306,

501(d)(13)(A)(ii), substituted “$1,000 for’’ for ‘$500 for”’,
60>’ for “‘forty’’ after ‘‘incurred by an individual debtor
on or within”’, and 60>’ for ‘“‘twenty’’ after ‘‘obtained
by an individual debtor on or within”’, and struck out
‘(156 U.S.C. 1601 et seq.)”” after ‘‘Protection Act’.

Subsec. (a)(11). Pub. L. 103-322, §320934(1), struck out
“or”” after semicolon at end.

Subsec. (a)(12). Pub. L. 103-322, §320934(2), which di-
rected the substitution of *‘; or” for a period at end of
par. (12), could not be executed because a period did not
appear at end.

Subsec. (a)(13). Pub. L. 103-394, §221(1), substituted
semicolon for period at end.

Pub. L. 103-322, §320934(3), added par. (13).

Subsec. (a)(14). Pub. L. 103-394, §221(2), added par. (14).

Subsec. (a)(15). Pub. L. 103-394, §304(e)[(1)], which di-
rected the amendment of this section by adding par.
(15) “‘at the end”” was executed by adding par. (15) at the
end of subsec. (a) to reflect the probable intent of Con-
gress.
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Subsec. (a)(16). Pub. L. 103-394, §309, added par. (16).

Subsec. (b). Pub. L. 103-394, §501(d)(13)(B), struck out
(20 U.S.C. 1087-3) after ‘“‘Act of 1965’ and ‘(42 U.S.C.
294f)”’ after ‘‘Service Act’.

Subsec. (c)(1). Pub. L. 103-394, §304(e)(2), substituted
¢(6), or (15)” for ‘‘or (6)” in two places.

Subsec. (e). Pub. L. 103-394, §501(d)(13)(C), substituted
“insured depository institution’ for ‘‘depository insti-
tution or insured credit union”.

1990—Subsec. (a)(8). Pub. L. 101-647, §3621, substituted
“for an educational benefit overpayment or loan made,
insured or guaranteed by a governmental unit, or made
under any program funded in whole or in part by a gov-
ernmental unit or nonprofit institution, or for an obli-
gation to repay funds received as an educational bene-
fit, scholarship or stipend, unless’ for ‘‘for an edu-
cational loan made, insured, or guaranteed by a govern-
mental unit, or made under any program funded in
whole or in part by a governmental unit or a nonprofit
institution, unless” in introductory provisions and
amended subpar. (A) generally. Prior to amendment,
subpar. (A) read as follows: ‘‘such loan first became due
before five years (exclusive of any applicable suspen-
sion of the repayment period) before the date of the fil-
ing of the petition; or’.

Subsec. (a)(9). Pub. L. 101-581 and Pub. L. 101-647,
§3102(a), identically amended par. (9) generally. Prior
to amendment, par. (9) read as follows: ‘‘to any entity,
to the extent that such debt arises from a judgment or
consent decree entered in a court of record against the
debtor wherein liability was incurred by such debtor as
a result of the debtor’s operation of a motor vehicle
while legally intoxicated under the laws or regulations
of any jurisdiction within the United States or its ter-
ritories wherein such motor vehicle was operated and
within which such liability was incurred; or’’.

Subsec. (a)(11), (12). Pub. L. 101-647, §2522(a)(1), added
pars. (11) and (12).

Subsec. (¢). Pub. L. 101-647, §2522(a)(3), designated ex-
isting provisions as par. (1) and added par. (2).

Subsec. (e). Pub. L. 101-647, §2522(a)(2), added subsec.

(e).

1986—Subsec. (a). Pub. L. 99-554, §257(n), inserted ref-
erence to sections 1228(a) and 1228(b) of this title.

Subsec. (a)(1)(A). Pub. L. 99-554, §283(j)(1)(A), sub-
stituted <“607(a)(7)”’ for <507(a)(6)”’.

Subsec. (a)(5). Pub. L. 99-554, §281, struck out the
comma after ‘‘decree’” and inserted ‘‘, determination
made in accordance with State or territorial law by a
governmental unit,”” after ‘“‘record’.

Subsec. (a)(9), (10). Pub. L. 99-554, §283(j)(1)(B), redes-
ignated par. (9) relating to debts incurred by persons
driving while intoxicated, added by Pub. L. 98-353, as
(10).

Subsec. (b). Pub. L. 99-554, §283(j)(2),
“Service” for ‘“Services”’.

1984—Subsec. (a)(2). Pub. L. 98-353, §454(a)(1), in provi-
sions preceding subpar. (A), struck out ‘‘obtaining”’
after ‘‘for’’, and substituted ‘‘refinancing of credit, to
the extent obtained” for ‘‘refinance of credit,”.

Subsec. (a)(2)(A). Pub. L. 98-353, §307(a)(1), struck out
“or” at end.

Subsec. (a)(2)(B). Pub. L. 98-353, §307(a)(2), inserted
“or” at end.

Subsec. (a)(2)(B)(iii). Pub. L. 98-353, §454(a)(1)(A),
struck out ‘‘obtaining’’ before ‘‘such’.

Subsec. (a)(2)(C). Pub. L. 98-353, §307(a)(3), added sub-
par. (C).

Subsec. (a)(5). Pub. L. 98-353, §454(b)(1), inserted ‘‘or
other order of a court of record’ after ‘‘divorce decree,’’
in provisions preceding subpar. (A).

Subsec. (a)(5)(A). Pub. L. 98-353, §454(b)(2), inserted
¢, or any such debt which has been assigned to the Fed-
eral Government or to a State or any political subdivi-
sion of such State”.

Subsec. (a)(8). Pub. L. 98-353, §§371(1), 454(a)(2), struck
out ‘“‘of higher education” after ‘‘a nonprofit institu-
tion of”” and struck out ‘“‘or”’ at end.

Subsec. (a)(9). Pub. L. 98-353, §371(2), added the par.
(9) relating to debts incurred by persons driving while
intoxicated.

substituted
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Subsec. (c). Pub. L. 98-353, §454(c), inserted ‘‘of a
kind” after ‘‘debt’’.

Subsec. (d). Pub. L. 98-353, §307(b), substituted ‘‘the
court shall grant judgment in favor of the debtor for
the costs of, and a reasonable attorney’s fee for, the
proceeding if the court finds that the position of the
creditor was not substantially justified, except that the
court shall not award such costs and fees if special cir-
cumstances would make the award unjust’” for ‘‘the
court shall grant judgment against such creditor and in
favor of the debtor for the costs of, and a reasonable at-
torney’s fee for, the proceeding to determine dis-
chargeability, unless such granting of judgment would
be clearly inequitable’’.

1981—Subsec. (a)(5)(A). Pub. L. 97-35 substituted ‘‘law,
or otherwise (other than debts assigned pursuant to
section 402(a)(26) of the Social Security Act);” for ‘‘law,
or otherwise;”.

1979—Subsec. (a)(8). Pub. L. 96-56 substituted ‘‘for an
educational loan made, insured, or guaranteed by a
governmental unit, or made under any program funded
in whole or in part by a governmental unit or a non-
profit institution of higher education’ for ‘“to a gov-
ernmental unit, or a nonprofit institution of higher
education, for an educational loan’ in the provisions
preceding subpar. (A) and inserted ‘‘(exclusive of any
applicable suspension of the repayment period)” after
‘‘before five years’ in subpar. (A).

EFFECTIVE DATE OF 1996 AMENDMENT

Section 374(c) of Pub. L. 104-193 provided that: ‘“The
amendments made by this section [amending this sec-
tion and section 656 of Title 42, The Public Health and
Welfare] shall apply only with respect to cases com-
menced under title 11 of the United States Code after
the date of the enactment of this Act [Aug. 22, 1996].”

For provisions relating to effective date of title III of
Pub. L. 104-193, see section 395(a)—(c) of Pub. L. 104-193,
set out as a note under section 654 of Title 42, The Pub-
lic Health and Welfare.

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
under this title before Oct. 22, 1994, see section 702 of
Pub. L. 103-394, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1990 AMENDMENTS

Section 3104 of title XXXI of Pub. L. 101-647 provided
that:

‘‘(a) EFFECTIVE DATE.—This title and the amend-
ments made by this title [amending this section and
section 1328 of this title and enacting provisions set out
as a note under section 101 of this title] shall take ef-
fect on the date of the enactment of this Act [Nov. 29,
1990].

“(b) APPLICATION OF AMENDMENTS.—The amendments
made by this title [amending this section and section
1328 of this title] shall not apply with respect to cases
commenced under title 11 of the United States Code be-
fore the date of the enactment of this Act.”

Amendment by section 3621 of Pub. L. 101-647 effec-
tive 180 days after Nov. 29, 1990, see section 3631 of Pub.
L. 101-647, set out as an Effective Date note under sec-
tion 3001 of Title 28, Judiciary and Judicial Procedure.

Section 4 of Pub. L. 101-581 provided that:

‘‘(a) EFFECTIVE DATE.—This Act and the amendments
made by this Act [amending this section and section
1328 of this title and enacting provisions set out as a
note under section 101 of this title] shall take effect on
the date of the enactment of this Act [Nov. 15, 1990].

“(b) APPLICATION OF AMENDMENTS.—The amendments
made by this Act [amending this section and section
1328 of this title] shall not apply with respect to cases
commenced under title 11 of the United States Code be-
fore the date of the enactment of this Act.”

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by section 257 of Pub. L. 99-554 effective
30 days after Oct. 27, 1986, but not applicable to cases
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commenced under this title before that date, see sec-
tion 302(a), (c)(1) of Pub. L. 99-554, set out as a note
under section 581 of Title 28, Judiciary and Judicial
Procedure.

Amendment by sections 281 and 283 of Pub. L. 99-554
effective 30 days after Oct. 27, 1986, see section 302(a) of
Pub. L. 99-554.

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section
552(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

EFFECTIVE DATE OF 1981 AMENDMENT

Amendment by Pub. L. 97-35 effective Aug. 13, 1981,
see section 2334(c) of Pub. L. 97-35, set out as a note
under section 656 of Title 42, The Public Health and
Welfare.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 101, 104, 106, 502,
507, 522, 524, 727, 1141, 1228, 1328 of this title; title 20 sec-
tion 1087; title 26 sections 6327, 7434.

§ 524. Effect of discharge

(a) A discharge in a case under this title—

(1) voids any judgment at any time obtained,
to the extent that such judgment is a deter-
mination of the personal liability of the debt-
or with respect to any debt discharged under
section 727, 944, 1141, 1228, or 1328 of this title,
whether or not discharge of such debt is
waived;

(2) operates as an injunction against the
commencement or continuation of an action,
the employment of process, or an act, to col-
lect, recover or offset any such debt as a per-
sonal liability of the debtor, whether or not
discharge of such debt is waived; and

(3) operates as an injunction against the
commencement or continuation of an action,
the employment of process, or an act, to col-
lect or recover from, or offset against, prop-
erty of the debtor of the kind specified in sec-
tion 541(a)(2) of this title that is acquired after
the commencement of the case, on account of
any allowable community claim, except a
community claim that is excepted from dis-
charge under section 523, 1228(a)(1), or
1328(a)(1)! of this title, or that would be so ex-
cepted, determined in accordance with the
provisions of sections 523(c) and 523(d) of this
title, in a case concerning the debtor’s spouse
commenced on the date of the filing of the pe-
tition in the case concerning the debtor,
whether or not discharge of the debt based on
such community claim is waived.

(b) Subsection (a)(3) of this section does not
apply if—

(1)(A) the debtor’s spouse is a debtor in a
case under this title, or a bankrupt or a debtor
in a case under the Bankruptcy Act, com-
menced within six years of the date of the fil-
ing of the petition in the case concerning the
debtor; and

(B) the court does not grant the debtor’s
spouse a discharge in such case concerning the
debtor’s spouse; or

(2)(A) the court would not grant the debtor’s
spouse a discharge in a case under chapter 7 of

1See 1986 and 1994 Amendment notes below.
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this title concerning such spouse commenced
on the date of the filing of the petition in the
case concerning the debtor; and

(B) a determination that the court would not
so grant such discharge is made by the bank-
ruptcy court within the time and in the man-
ner provided for a determination under section
727 of this title of whether a debtor is granted
a discharge.

(c) An agreement between a holder of a claim
and the debtor, the consideration for which, in
whole or in part, is based on a debt that is dis-
chargeable in a case under this title is enforce-
able only to any extent enforceable under appli-
cable nonbankruptcy law, whether or not dis-
charge of such debt is waived, only if—

(1) such agreement was made before the
granting of the discharge under section 727,
1141, 1228, or 1328 of this title;

(2)(A) such agreement contains a clear and
conspicuous statement which advises the debt-
or that the agreement may be rescinded at any
time prior to discharge or within sixty days
after such agreement is filed with the court,
whichever occurs later, by giving notice of re-
scission to the holder of such claim; and

(B) such agreement contains a clear and con-
spicuous statement which advises the debtor
that such agreement is not required under this
title, under nonbankruptcy law, or under any
agreement not in accordance with the provi-
sions of this subsection;

(3) such agreement has been filed with the
court and, if applicable, accompanied by a dec-
laration or an affidavit of the attorney that
represented the debtor during the course of ne-
gotiating an agreement under this subsection,
which states that—

(A) such agreement represents a fully in-
formed and voluntary agreement by the
debtor;

(B) such agreement does not impose an
undue hardship on the debtor or a dependent
of the debtor; and

(C) the attorney fully advised the debtor of
the legal effect and consequences of—

(i) an agreement of the kind specified in
this subsection; and
(ii) any default under such an agreement;

(4) the debtor has not rescinded such agree-
ment at any time prior to discharge or within
sixty days after such agreement is filed with
the court, whichever occurs later, by giving
notice of rescission to the holder of such
claim;

(5) the provisions of subsection (d) of this
section have been complied with; and

(6)(A) in a case concerning an individual who
was not represented by an attorney during the
course of negotiating an agreement under this
subsection, the court approves such agreement
as—

(i) not imposing an undue hardship on the
debtor or a dependent of the debtor; and
(ii) in the best interest of the debtor.

(B) Subparagraph (A) shall not apply to the
extent that such debt is a consumer debt se-
cured by real property.

(d) In a case concerning an individual, when
the court has determined whether to grant or
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not to grant a discharge under section 727, 1141,
1228, or 1328 of this title, the court may hold a
hearing at which the debtor shall appear in per-
son. At any such hearing, the court shall inform
the debtor that a discharge has been granted or
the reason why a discharge has not been grant-
ed. If a discharge has been granted and if the
debtor desires to make an agreement of the kind
specified in subsection (c¢c) of this section and
was not represented by an attorney during the
course of negotiating such agreement, then the
court shall hold a hearing at which the debtor
shall appear in person and at such hearing the
court shall—
(1) inform the debtor—

(A) that such an agreement is not required
under this title, under nonbankruptcy law,
or under any agreement not made in accord-
ance with the provisions of subsection (c) of
this section; and

(B) of the legal effect and consequences
of—

(i) an agreement of the kind specified in
subsection (c) of this section; and

(ii) a default under such an agreement;
and

(2) determine whether the agreement that
the debtor desires to make complies with the
requirements of subsection (c)(6) of this sec-
tion, if the consideration for such agreement
is based in whole or in part on a consumer
debt that is not secured by real property of the
debtor.

(e) Except as provided in subsection (a)(3) of
this section, discharge of a debt of the debtor
does not affect the liability of any other entity
on, or the property of any other entity for, such
debt.

(f) Nothing contained in subsection (c) or (d) of
this section prevents a debtor from voluntarily
repaying any debt.

(g2)(1)(A) After notice and hearing, a court that
enters an order confirming a plan of reorganiza-
tion under chapter 11 may issue, in connection
with such order, an injunction in accordance
with this subsection to supplement the injunc-
tive effect of a discharge under this section.

(B) An injunction may be issued under sub-
paragraph (A) to enjoin entities from taking
legal action for the purpose of directly or indi-
rectly collecting, recovering, or receiving pay-
ment or recovery with respect to any claim or
demand that, under a plan of reorganization, is
to be paid in whole or in part by a trust de-
scribed in paragraph (2)(B)(i), except such legal
actions as are expressly allowed by the injunc-
tion, the confirmation order, or the plan of reor-
ganization.

(2)(A) Subject to subsection (h), if the require-
ments of subparagraph (B) are met at the time
an injunction described in paragraph (1) is en-
tered, then after entry of such injunction, any
proceeding that involves the validity, applica-
tion, construction, or modification of such in-
junction, or of this subsection with respect to
such injunction, may be commenced only in the
district court in which such injunction was en-
tered, and such court shall have exclusive juris-
diction over any such proceeding without regard
to the amount in controversy.

TITLE 11—BANKRUPTCY

Page 108

(B) The requirements of this subparagraph are
that—

(i) the injunction is to be implemented in
connection with a trust that, pursuant to the
plan of reorganization—

(I) is to assume the liabilities of a debtor
which at the time of entry of the order for
relief has been named as a defendant in per-
sonal injury, wrongful death, or property-
damage actions seeking recovery for dam-
ages allegedly caused by the presence of, or
exposure to, asbestos or asbestos-containing
products;

(IT) is to be funded in whole or in part by
the securities of 1 or more debtors involved
in such plan and by the obligation of such
debtor or debtors to make future payments,
including dividends;

(IIT) is to own, or by the exercise of rights
granted under such plan would be entitled to
own if specified contingencies occur, a ma-
jority of the voting shares of—

(aa) each such debtor;

(bb) the parent corporation of each such
debtor; or

(ce) a subsidiary of each such debtor that
is also a debtor; and

(IV) is to use its assets or income to pay
claims and demands; and

(ii) subject to subsection (h), the court de-
termines that—

(I) the debtor is likely to be subject to sub-
stantial future demands for payment arising
out of the same or similar conduct or events
that gave rise to the claims that are ad-
dressed by the injunction;

(IT) the actual amounts, numbers, and tim-
ing of such future demands cannot be deter-
mined;

(ITI) pursuit of such demands outside the
procedures prescribed by such plan is likely
to threaten the plan’s purpose to deal equi-
tably with claims and future demands;

(IV) as part of the process of seeking con-
firmation of such plan—

(aa) the terms of the injunction proposed
to be issued under paragraph (1)(A), includ-
ing any provisions barring actions against
third parties pursuant to paragraph (4)(A),
are set out in such plan and in any disclo-
sure statement supporting the plan; and

(bb) a separate class or classes of the
claimants whose claims are to be ad-
dressed by a trust described in clause (i) is
established and votes, by at least 75 per-
cent of those voting, in favor of the plan;
and

(V) subject to subsection (h), pursuant to
court orders or otherwise, the trust will op-
erate through mechanisms such as struc-
tured, periodic, or supplemental payments,
pro rata distributions, matrices, or periodic
review of estimates of the numbers and val-
ues of present claims and future demands, or
other comparable mechanisms, that provide
reasonable assurance that the trust will
value, and be in a financial position to pay,
present claims and future demands that in-
volve similar claims in substantially the
same manner.
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(3)(A) If the requirements of paragraph (2)(B)
are met and the order confirming the plan of re-
organization was issued or affirmed by the dis-
trict court that has jurisdiction over the reorga-
nization case, then after the time for appeal of
the order that issues or affirms the plan—

(i) the injunction shall be valid and enforce-
able and may not be revoked or modified by
any court except through appeal in accordance
with paragraph (6);

(ii) no entity that pursuant to such plan or
thereafter becomes a direct or indirect trans-
feree of, or successor to any assets of, a debtor
or trust that is the subject of the injunction
shall be liable with respect to any claim or de-
mand made against such entity by reason of
its becoming such a transferee or successor;
and

(iii) no entity that pursuant to such plan or
thereafter makes a loan to such a debtor or
trust or to such a successor or transferee
shall, by reason of making the loan, be liable
with respect to any claim or demand made
against such entity, nor shall any pledge of as-
sets made in connection with such a loan be
upset or impaired for that reason;

(B) Subparagraph (A) shall not be construed
to—

(i) imply that an entity described in sub-
paragraph (A)(i) or (iii) would, if this para-
graph were not applicable, necessarily be lia-
ble to any entity by reason of any of the acts
described in subparagraph (A);

(ii) relieve any such entity of the duty to
comply with, or of liability under, any Federal
or State law regarding the making of a fraudu-
lent conveyance in a transaction described in
subparagraph (A)(ii) or (iii); or

(iii) relieve a debtor of the debtor’s obliga-
tion to comply with the terms of the plan of
reorganization, or affect the power of the
court to exercise its authority under sections
1141 and 1142 to compel the debtor to do so.

(4)(A)(i) Subject to subparagraph (B), an in-
junction described in paragraph (1) shall be valid
and enforceable against all entities that it ad-
dresses.

(ii) Notwithstanding the provisions of section
524(e), such an injunction may bar any action di-
rected against a third party who is identifiable
from the terms of such injunction (by name or
as part of an identifiable group) and is alleged to
be directly or indirectly liable for the conduct
of, claims against, or demands on the debtor to
the extent such alleged liability of such third
party arises by reason of—

(I) the third party’s ownership of a financial
interest in the debtor, a past or present affili-
ate of the debtor, or a predecessor in interest
of the debtor;

(IT) the third party’s involvement in the
management of the debtor or a predecessor in
interest of the debtor, or service as an officer,
director or employee of the debtor or a related
party;

(ITIT) the third party’s provision of insurance
to the debtor or a related party; or

(IV) the third party’s involvement in a
transaction changing the corporate structure,
or in a loan or other financial transaction af-
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fecting the financial condition, of the debtor
or a related party, including but not limited
to—

(aa) involvement in providing financing
(debt or equity), or advice to an entity in-
volved in such a transaction; or

(bb) acquiring or selling a financial inter-
est in an entity as part of such a trans-
action.

(iii) As used in this subparagraph, the term
“‘related party’ means—

(I) a past or present affiliate of the debtor;

(IT) a predecessor in interest of the debtor;
or

(ITI) any entity that owned a financial inter-
est in—

(aa) the debtor;
(bb) a past or present affiliate of the debt-
or; or
(cc) a predecessor in interest of the debtor.
(B) Subject to subsection (h), if, under a plan
of reorganization, a kind of demand described in
such plan is to be paid in whole or in part by a
trust described in paragraph (2)(B)(i) in connec-
tion with which an injunction described in para-
graph (1) is to be implemented, then such in-
junction shall be valid and enforceable with re-
spect to a demand of such kind made, after such
plan is confirmed, against the debtor or debtors
involved, or against a third party described in
subparagraph (A)(ii), if—

(i) as part of the proceedings leading to issu-
ance of such injunction, the court appoints a
legal representative for the purpose of protect-
ing the rights of persons that might subse-
quently assert demands of such kind, and

(ii) the court determines, before entering the
order confirming such plan, that identifying
such debtor or debtors, or such third party (by
name or as part of an identifiable group), in
such injunction with respect to such demands
for purposes of this subparagraph is fair and
equitable with respect to the persons that
might subsequently assert such demands, in
light of the benefits provided, or to be pro-
vided, to such trust on behalf of such debtor or
debtors or such third party.

(56) In this subsection, the term ‘‘demand”
means a demand for payment, present or future,
that—

(A) was not a claim during the proceedings
leading to the confirmation of a plan of reor-
ganization;

(B) arises out of the same or similar conduct
or events that gave rise to the claims ad-
dressed by the injunction issued under para-
graph (1); and

(C) pursuant to the plan, is to be paid by a
trust described in paragraph (2)(B)(@).

(6) Paragraph (3)(A)(i) does not bar an action
taken by or at the direction of an appellate
court on appeal of an injunction issued under
paragraph (1) or of the order of confirmation
that relates to the injunction.

(7) This subsection does not affect the oper-
ation of section 1144 or the power of the district
court to refer a proceeding under section 157 of
title 28 or any reference of a proceeding made
prior to the date of the enactment of this sub-
section.
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(h) APPLICATION TO EXISTING INJUNCTIONS.—
For purposes of subsection (g)—

(1) subject to paragraph (2), if an injunction
of the kind described in subsection (g)(1)(B)
was issued before the date of the enactment of
this Act, as part of a plan of reorganization
confirmed by an order entered before such
date, then the injunction shall be considered
to meet the requirements of subsection
(2)(2)(B) for purposes of subsection (g)(2)(A),
and to satisfy subsection (g)(4)(A)(ii), if—

(A) the court determined at the time the
plan was confirmed that the plan was fair
and equitable in accordance with the re-
quirements of section 1129(b);

(B) as part of the proceedings leading to is-
suance of such injunction and confirmation
of such plan, the court had appointed a legal
representative for the purpose of protecting
the rights of persons that might subse-
quently assert demands described in sub-
section (2)(4)(B) with respect to such plan;
and

(C) such legal representative did not object
to confirmation of such plan or issuance of
such injunction; and

(2) for purposes of paragraph (1), if a trust
described in subsection (2)(2)(B)(i) is subject to
a court order on the date of the enactment of
this Act staying such trust from settling or
paying further claims—

(A) the requirements of subsection
(2)(2)(B)(ii)(V) shall not apply with respect
to such trust until such stay is lifted or dis-
solved; and

(B) if such trust meets such requirements
on the date such stay is lifted or dissolved,
such trust shall be considered to have met
such requirements continuously from the
date of the enactment of this Act.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2592; Pub. L.
98-353, title III, §§308, 455, July 10, 1984, 98 Stat.
354, 376; Pub. L. 99-554, title II, §§257(o), 282,
283(k), Oct. 27, 1986, 100 Stat. 3115-3117; Pub. L.
103-394, title I, §§103, 111(a), title V, §501(d)(14),
Oct. 22, 1994, 108 Stat. 4108, 4113, 4145.)

HISTORICAL AND REVISION NOTES
LEGISLATIVE STATEMENTS

Section 524(a) of the House amendment represents a
compromise between the House bill and the Senate
amendment. Section 524(b) of the House amendment is
new, and represents standards clarifying the operation
of section 524(a)(3) with respect to community prop-
erty.

Sections 524(c) and (d) represent a compromise be-
tween the House bill and Senate amendment on the
issue of reaffirmation of a debt discharged in bank-
ruptcy. Every reaffirmation to be enforceable must be
approved by the court, and any debtor may rescind a
reaffirmation for 30 days from the time the reaffirma-
tion becomes enforceable. If the debtor is an individual
the court must advise the debtor of various effects of
reaffirmation at a hearing. In addition, to any extent
the debt is a consumer debt that is not secured by real
property of the debtor reaffirmation is permitted only
if the court approves the reaffirmation agreement, be-
fore granting a discharge under section 727, 1141, or
1328, as not imposing a hardship on the debtor or a de-
pendent of the debtor and in the best interest of the
debtor; alternatively, the court may approve an agree-
ment entered into in good faith that is in settlement of
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litigation of a complaint to determine dischargeability
or that is entered into in connection with redemption
under section 722. The hearing on discharge under sec-
tion 524(d) will be held whether or not the debtor de-
sires to reaffirm any debts.

SENATE REPORT NO. 95-989

Subsection (a) specifies that a discharge in a bank-
ruptcy case voids any judgment to the extent that it is
a determination of the personal liability of the debtor
with respect to a prepetition debt, and operates as an
injunction against the commencement or continuation
of an action, the employment of process, or any act, in-
cluding telephone calls, letters, and personal contacts,
to collect, recover, or offset any discharged debt as a
personal liability of the debtor, or from property of the
debtor, whether or not the debtor has waived discharge
of the debt involved. The injunction is to give complete
effect to the discharge and to eliminate any doubt con-
cerning the effect of the discharge as a total prohibi-
tion on debt collection efforts. This paragraph has been
expanded over a comparable provision in Bankruptcy
Act §14f [section 32(f) of former title 11] to cover any
act to collect, such as dunning by telephone or letter,
or indirectly through friends, relatives, or employers,
harassment, threats of repossession, and the like. The
change is consonant with the new policy forbidding
binding reaffirmation agreements under proposed 11
U.S.C. 524(b), and is intended to insure that once a debt
is discharged, the debtor will not be pressured in any
way to repay it. In effect, the discharge extinguishes
the debt, and creditors may not attempt to avoid that.
The language ‘‘whether or not discharge of such debt is
waived’ is intended to prevent waiver of discharge of a
particular debt from defeating the purposes of this sec-
tion. It is directed at waiver of discharge of a particu-
lar debt, not waiver of discharge in toto as permitted
under section 727(a)(9).

Subsection (a) also codifies the split discharge for
debtors in community property states. If community
property was in the estate and community claims were
discharged, the discharge is effective against commu-
nity creditors of the nondebtor spouse as well as of the
debtor spouse.

Subsection (b) gives further effect to the discharge. It
prohibits reaffirmation agreements after the com-
mencement of the case with respect to any discharge-
able debt. The prohibition extends to agreements the
consideration for which in whole or in part is based on
a dischargeable debt, and it applies whether or not dis-
charge of the debt involved in the agreement has been
waived. Thus, the prohibition on reaffirmation agree-
ments extends to debts that are based on discharged
debts. Thus, ‘‘second generation’ debts, which included
all or a part of a discharged debt could not be included
in any new agreement for new money. This subsection
will not have any effect on reaffirmations of debts dis-
charged under the Bankruptcy Act [former title 11]. It
will only apply to discharges granted if commenced
under the new title 11 bankruptcy code.

Subsection (c) grants an exception to the anti-reaffir-
mation provision. It permits reaffirmation in connec-
tion with the settlement of a proceeding to determine
the dischargeability of the debt being reaffirmed, or in
connection with a redemption agreement permitted
under section 722. In either case, the reaffirmation
agreement must be entered into in good faith and must
be approved by the court.

Subsection (d) provides the discharge of the debtor
does not affect co-debtors or guarantors.

REFERENCES IN TEXT

The Bankruptcy Act, referred to in subsec. (b)(1), is
act July 1, 1898, ch. 541, 30 Stat. 544, as amended, which
was classified generally to former Title 11.

The date of the enactment of this subsection, referred
to in subsec. (g)(7), is the date of enactment of Pub. L.
103-394, which enacted subsec. (g) and was approved
Oct. 22, 1994.
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The date of the enactment of this Act, referred to in
subsec. (h), probably means the date of enactment of
Pub. L. 103-394, which enacted subsec. (h) and was ap-
proved Oct. 22, 1994.

AMENDMENTS

1994—Subsec. (a)(3). Pub. L. 103-394, §501(d)(14)(A),
substituted ‘1328(a)(1)” for ‘‘1328(c)(1)”’. See 1986
Amendment note below.

Subsec. (¢)(2). Pub. L. 103-394, §103(a)(1), designated
existing provisions as subpar. (A), inserted ‘‘and’” at
end, and added subpar. (B).

Subsec. (¢)(3). Pub. L. 103-394, §103(a)(2), struck out
‘“‘such agreement’ after ‘‘which states that’ in intro-
ductory provisions, struck out ‘‘and’ at end of subpar.
(A), inserted ‘‘such agreement’’ in subpars. (A) and (B),
and added subpar. (C).

Subsec. (c)(4). Pub. L. 103-394, §501(d)(14)(B),
stituted ‘‘rescission’ for ‘‘recission’’.

Subsec. (d). Pub. L. 103-394, §103(b), inserted ‘‘and was
not represented by an attorney during the course of ne-
gotiating such agreement’ after ‘‘this section’ in in-
troductory provisions.

Subsec. (d)(1)(B)(ii). Pub. L. 103-394, §501(d)(14)(C), in-
serted “‘and” at end.

Subsecs. (g), (h). Pub. L. 103-394, §111(a), added sub-
secs. (g) and (h).

1986—Subsec. (a)(1). Pub. L. 99-554, §257(0)(1), inserted
reference to section 1228 of this title.

Subsec. (a)(3). Pub. L. 99-554, §257(0)(2), which di-
rected the substitution of ‘¢, 1228(a)(1), or 1328(a)(1)”’ for
“or 1328(a)(1)” was executed by making the substi-
tution for ‘‘or 1328(c)(1)”’ to reflect the probable intent
of Congress. See 1994 Amendment note above.

Subsec. (¢)(1). Pub. L. 99-554, §257(0)(1), inserted ref-
erence to section 1228 of this title.

Subsec. (d). Pub. L. 99-554, §257(0)(1), inserted ref-
erence to section 1228 of this title.

Pub. L. 99-554, §282, substituted ‘‘shall” for ‘“may”’ be-
fore ‘“hold” in first sentence, inserted ‘‘any’’ after ‘“At”
in second sentence, and inserted ‘‘the court shall hold
a hearing at which the debtor shall appear in person
and” after ‘‘then’’ in third sentence.

Subsec. (d)(2). Pub. L. 99-554, §283(k), substituted
‘“‘section” for ‘‘subsection’ after ‘‘subsection (c)(6) of
this”.

1984—Subsec. (a)(2). Pub. L. 98-353, §§308(a), 455,
struck out ‘‘or from property of the debtor,” before
“whether or not discharge’’, and substituted ‘‘an act”
for ‘“‘any act’.

Subsec. (a)(3). Pub. L. 98-353, §455, substituted ‘‘an
act” for ‘‘any act’’.

Subsec. (¢)(2). Pub. L. 98-353, §308(b)(1), (3), added par.
(2). Former par. (2), which related to situations where
the debtor had not rescinded the agreement within 30
days after the agreement became enforceable, was
struck out.

Subsec. (¢)(3), (4). Pub. L. 98-352, §308(b)(3), added
pars. (3) and (4). Former pars. (3) and (4) redesignated
(5) and (6), respectively.

Subsec. (c)(5). Pub. L. 98-353, §308(b)(2), redesignated
former par. (3) as (5).

Subsec. (c)(6). Pub. L. 98-353, §308(b)(2), (4), redesig-
nated former par. (4) as (6) and generally amended par.
(6), as so redesignated, thereby striking out provisions
relating to court approval of such agreements as are
entered into in good faith and are in settlement of liti-
gation under section 523 of this title or provide for re-
demption under section 722 of this title.

Subsec. (d)(2). Pub. L. 98-353, §308(c),
“‘subsection (c)(6)”’ for ‘‘subsection (c)(4)”’.

Subsec. (f). Pub. L. 98-353, §308(d), added subsec. (f).

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and, except with respect to amendment by section
111(a) of Pub. L. 103-394, amendment by Pub. L. 103-394
not applicable with respect to cases commenced under
this title before Oct. 22, 1994, see section 702 of Pub. L.
103-394, set out as a note under section 101 of this title.

sub-

substituted
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EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by section 257 of Pub. L. 99-554 effective
30 days after Oct. 27, 1986, but not applicable to cases
commenced under this title before that date, see sec-
tion 302(a), (c¢)(1) of Pub. L. 99-554, set out as a note
under section 581 of Title 28, Judiciary and Judicial
Procedure.

Amendment by sections 282 and 283 of Pub. L. 99-554
effective 30 days after Oct. 27, 1986, see section 302(a) of
Pub. L. 99-554.

EFFECTIVE DATE OF 1984 AMENDMENT
Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section

5b62(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

CONSTRUCTION
Section 111(b) of Pub. L. 103-394 provided that: ‘“‘Noth-
ing in subsection (a), or in the amendments made by
subsection (a) [amending this section], shall be con-
strued to modify, impair, or supersede any other au-

thority the court has to issue injunctions in connection
with an order confirming a plan of reorganization.”’

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 106, 108, 341, 521,
901 of this title.

§525. Protection against discriminatory treat-
ment

(a) Except as provided in the Perishable Agri-
cultural Commodities Act, 1930, the Packers and
Stockyards Act, 1921, and section 1 of the Act
entitled ‘““An Act making appropriations for the
Department of Agriculture for the fiscal year
ending June 30, 1944, and for other purposes,’” ap-
proved July 12, 1943, a governmental unit may
not deny, revoke, suspend, or refuse to renew a
license, permit, charter, franchise, or other
similar grant to, condition such a grant to, dis-
criminate with respect to such a grant against,
deny employment to, terminate the employment
of, or discriminate with respect to employment
against, a person that is or has been a debtor
under this title or a bankrupt or a debtor under
the Bankruptcy Act, or another person with
whom such bankrupt or debtor has been associ-
ated, solely because such bankrupt or debtor is
or has been a debtor under this title or a bank-
rupt or debtor under the Bankruptcy Act, has
been insolvent before the commencement of the
case under this title, or during the case but be-
fore the debtor is granted or denied a discharge,
or has not paid a debt that is dischargeable in
the case under this title or that was discharged
under the Bankruptcy Act.

(b) No private employer may terminate the
employment of, or discriminate with respect to
employment against, an individual who is or has
been a debtor under this title, a debtor or bank-
rupt under the Bankruptcy Act, or an individual
associated with such debtor or bankrupt, solely
because such debtor or bankrupt—

(1) is or has been a debtor under this title or
a debtor or bankrupt under the Bankruptcy
Act;

(2) has been insolvent before the commence-
ment of a case under this title or during the
case but before the grant or denial of a dis-
charge; or

(3) has not paid a debt that is dischargeable
in a case under this title or that was dis-
charged under the Bankruptcy Act.
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(c)(1) A governmental unit that operates a stu-
dent grant or loan program and a person en-
gaged in a business that includes the making of
loans guaranteed or insured under a student
loan program may not deny a grant, loan, loan
guarantee, or loan insurance to a person that is
or has been a debtor under this title or a bank-
rupt or debtor under the Bankruptcy Act, or an-
other person with whom the debtor or bankrupt
has been associated, because the debtor or bank-
rupt is or has been a debtor under this title or
a bankrupt or debtor under the Bankruptcy Act,
has been insolvent before the commencement of
a case under this title or during the pendency of
the case but before the debtor is granted or de-
nied a discharge, or has not paid a debt that is
dischargeable in the case under this title or that
was discharged under the Bankruptcy Act.

(2) In this section, ‘‘student loan program”
means the program operated under part B, D, or
E of title IV of the Higher Education Act of 1965
or a similar program operated under State or
local law.

(Pub. L. 95-598, Nov. 6, 1978, 92 Stat. 2593; Pub. L.
98-353, title III, §309, July 10, 1984, 98 Stat. 354;
Pub. L. 103-394, title III, §313, title V, §501(d)(15),
Oct. 22, 1994, 108 Stat. 4140, 4145.)

HISTORICAL AND REVISION NOTES
SENATE REPORT NO. 95-989

This section is additional debtor protection. It codi-
fies the result of Perez v. Campbell, 402 U.S. 637 (1971),
which held that a State would frustrate the Congres-
sional policy of a fresh start for a debtor if it were per-
mitted to refuse to renew a drivers license because a
tort judgment resulting from an automobile accident
had been unpaid as a result of a discharge in bank-
ruptcy.

Notwithstanding any other laws, section 525 prohibits
a governmental unit from denying, revoking, suspend-
ing, or refusing to renew a license, permit, charter,
franchise, or other similar grant to, from conditioning
such a grant to, from discrimination with respect to
such a grant against, deny employment to, terminate
the employment of, or discriminate with respect to em-
ployment against, a person that is or has been a debtor
or that is or has been associated with a debtor. The pro-
hibition extends only to discrimination or other action
based solely on the basis of the bankruptcy, on the
basis of insolvency before or during bankruptcy prior
to a determination of discharge, or on the basis of non-
payment of a debt discharged in the bankruptcy case
(the Perez situation). It does not prohibit consideration
of other factors, such as future financial responsibility
or ability, and does not prohibit imposition of require-
ments such as net capital rules, if applied non-
discriminatorily.

In addition, the section is not exhaustive. The enu-
meration of various forms of discrimination against
former bankrupts is not intended to permit other forms
of discrimination. The courts have been developing the
Perez rule. This section permits further development to
prohibit actions by governmental or quasi-govern-
mental organizations that perform licensing functions,
such as a State bar association or a medical society, or
by other organizations that can seriously affect the
debtors’ livelihood or fresh start, such as exclusion
from a union on the basis of discharge of a debt to the
union’s credit union.

The effect of the section, and of further interpreta-
tions of the Perez rule, is to strengthen the anti-reaffir-
mation policy found in section 524(b). Discrimination
based solely on nonpayment could encourage reaffirma-
tions, contrary to the expressed policy.

The section is not so broad as a comparable section
proposed by the Bankruptcy Commission, S. 236, 94th
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Cong., 1st Sess. §4-508 (1975), which would have ex-
tended the prohibition to any discrimination, even by
private parties. Nevertheless, it is not limiting either,
as noted. The courts will continue to mark the con-
tours of the anti-discrimination provision in pursuit of
sound bankruptcy policy.

REFERENCES IN TEXT

The Perishable Agricultural Commodities Act, 1930,
referred to in subsec. (a), is act June 10, 1930, ch. 436, 46
Stat. 531, as amended, which is classified generally to
chapter 20A (§499a et seq.) of Title 7, Agriculture. For
complete classification of this Act to the Code, see sec-
tion 499a(a) of Title 7 and Tables.

The Packers and Stockyards Act, 1921, referred to in
subsec. (a), is act Aug. 15, 1921, ch. 64, 42 Stat. 159, as
amended, which is classified generally to chapter 9
(§181 et seq.) of Title 7. For complete classification of
this Act to the Code, see section 181 of Title 7 and
Tables.

Section 1 of the Act entitled ‘“‘An Act making appro-
priations for the Department of Agriculture for the fis-
cal year ending June 30, 1944, and for other purposes,”’
approved July 12, 1943, referred to in subsec. (a), is clas-
sified to section 204 of Title 7.

The Bankruptcy Act, referred to in text, is act July
1, 1898, ch. 541, 30 Stat. 544, as amended, which was clas-
sified generally to former Title 11.

The Higher Education Act of 1965, referred to in sub-
sec. (¢)(2), is Pub. L. 89-329, Nov. 8, 1965, 79 Stat. 1219,
as amended. Parts B, D, and E of title IV of the Act are
classified generally to parts B (§1071 et seq.), C (§1087a
et seq.), and D (§1087aa et seq.), respectively, of sub-
chapter IV of chapter 28 of Title 20, Education. For
complete classification of this Act to the Code, see
Short Title note set out under section 1001 of Title 20
and Tables.

AMENDMENTS

1994—Subsec. (a). Pub. L. 103-394, §501(d)(15), struck
out ‘(7 U.S.C. 499a-499s)”’ after ‘“Act, 1930, “(7 U.S.C.
181-229)”" after ‘“Act, 1921”°, and ‘(b7 Stat. 422; 7 U.S.C.
204)” after ‘‘July 12, 1943,

Subsec. (c). Pub. L. 103-394, §313, added subsec. (¢).

1984—Pub. L. 98-353 designated existing provisions as
subsec. (a), inserted ‘‘the” before ‘‘Perishable’, and
added subsec. (b).

EFFECTIVE DATE OF 1994 AMENDMENT

Amendment by Pub. L. 103-394 effective Oct. 22, 1994,
and not applicable with respect to cases commenced
under this title before Oct. 22, 1994, see section 702 of

Pub. L. 103-394, set out as a note under section 101 of
this title.

EFFECTIVE DATE OF 1984 AMENDMENT
Amendment by Pub. L. 98-353 effective with respect
to cases filed 90 days after July 10, 1984, see section

552(a) of Pub. L. 98-353, set out as a note under section
101 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 106 of this title.

SUBCHAPTER III—THE ESTATE
§ 541. Property of the estate

(a) The commencement of a case under section
301, 302, or 303 of this title creates an estate.
Such estate is comprised of all the following
property, wherever located and by whomever
held:

(1) Except as provided in subsections (b) and
(c)(2) of this section, all legal or equitable in-
terests of the debtor in property as of the com-
mencement of the case.

(2) All interests of the debtor and the debt-
or’s spouse in community property as of the
commencement of the case that is—
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