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rials, and supplies as have been mined or pro-
duced in the United States, and only such manu-
factured articles, materials, and supplies as 
have been manufactured in the United States 
substantially all from articles, materials, or 
supplies mined, produced, or manufactured, as 
the case may be, in the United States except as 
provided in section 10a of this title: Provided, 

however, That if the head of the department or 
independent establishment making the contract 
shall find that in respect to some particular ar-
ticles, materials, or supplies it is impracticable 
to make such requirement or that it would un-
reasonably increase the cost, an exception shall 
be noted in the specifications as to that particu-
lar article, material, or supply, and a public 
record made of the findings which justified the 
exception. 

(b) If the head of a department, bureau, agen-
cy, or independent establishment which has 
made any contract containing the provision re-
quired by subsection (a) of this section finds 
that in the performance of such contract there 
has been a failure to comply with such provi-
sions, he shall make public his findings, includ-
ing therein the name of the contractor obligated 
under such contract, and no other contract for 
the construction, alteration, or repair of any 
public building or public work in the United 
States or elsewhere shall be awarded to such 
contractor, subcontractors, material men, or 
suppliers with which such contractor is associ-
ated or affiliated, within a period of three years 
after such findings is made public. 

(Mar. 3, 1933, ch. 212, title III, § 3, 47 Stat. 1520; 
Pub. L. 100–418, title VII, § 7005(c), Aug. 23, 1988, 
102 Stat. 1553.) 

AMENDMENTS 

1988—Subsec. (a). Pub. L. 100–418, §§ 7004, 7005(c)(1), 

which directed that this section be temporarily amend-

ed by substituting ‘‘Federal agency’’ for ‘‘department 

or independent establishment’’, was executed to subsec. 

(a) as the probable intent of Congress. See Termination 

Date of 1988 Amendment note below. 

Subsec. (b). Pub. L. 100–418, §§ 7004, 7005(c)(2), tempo-

rarily substituted ‘‘Federal agency’’ for ‘‘department, 

bureau, agency, or independent establishment’’. See 

Termination Date of 1988 Amendment note below. 

TERMINATION DATE OF 1988 AMENDMENT 

Amendment by Pub. L. 100–418 to cease to be effective 

on Apr. 30, 1996, unless Congress, after reviewing report 

required by former section 2515(k) of Title 19, Customs 

Duties, extends such date, see section 7004 of Pub. L. 

100–418, set out as an Effective and Termination Dates 

of 1988 Amendment note under section 10a of this title. 

PROHIBITION ON USE OF FUNDS FOR CONSTRUCTION CON-

TRACTS WITH CONTRACTORS OF FOREIGN COUNTRIES 

WHICH DENY UNITED STATES CONTRACTORS FAIR OP-

PORTUNITIES IN CONSTRUCTION PROJECTS OF THAT 

COUNTRY’S GOVERNMENT 

Provisions prohibiting the obligation or expenditure 

of funds to enter into any contract for construction, al-

teration, or repair of any public building or public work 

in the United States or any territory or possession of 

the United States with any contractor or subcontractor 

of a foreign country, or any supplier of products of a 

foreign country, during any period in which such for-

eign country denies fair and equitable market opportu-

nities for products and services of the United States in 

procurement or bidding for construction projects that 

cost more than $500,000 and are funded in whole or in 

part by the government of such foreign country or by 

an entity controlled directly or indirectly by such for-

eign country were contained in the following appro-

priation acts: 

Pub. L. 101–516, title III, § 340, Nov. 5, 1990, 104 Stat. 

2187. 

Pub. L. 101–514, title V, § 511, Nov. 5, 1990, 104 Stat. 

2098. 

Pub. L. 100–202, § 109, Dec. 22, 1987, 101 Stat. 1329–434; 

Pub. L. 105–362, title XIV, § 1401(d), Nov. 10, 1998, 112 

Stat. 3294. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in sections 10c, 10d of this 

title. 

§ 10b–1. Omitted 

CODIFICATION 

Section, act Mar. 3, 1933, ch. 212, title III, § 4, as added 

Aug. 23, 1988, Pub. L. 100–418, title VII, § 7002(2), 102 Stat. 

1545; amended Oct. 13, 1994, Pub. L. 103–355, title VII, 

§ 7206(a), 108 Stat. 3382, which related to prohibition on 

procurement contracts, was omitted in view of section 

7004 of Pub. L. 100–418 which provided that the amend-

ment by Pub. L. 100–418 enacting this section ceased to 

be effective on Apr. 30, 1996. See section 7004 of Pub. L. 

100–418, set out as an Effective and Termination Dates 

of 1988 Amendment note under section 10a of this title. 

Another prior section 4 of act Mar. 3, 1933, was tempo-

rarily renumbered section 5 and is set out as a note 

under section 10c of this title. 

§ 10b–2. Limitation on authority to waive Buy 
American Act requirement 

(a) Determination by Secretary of Defense 

(1) If the Secretary of Defense, after consulta-
tion with the United States Trade Representa-
tive, determines that a foreign country which is 
party to an agreement described in paragraph (2) 
has violated the terms of the agreement by dis-
criminating against certain types of products 
produced in the United States that are covered 
by the agreement, the Secretary of Defense shall 
rescind the Secretary’s blanket waiver of the 
Buy American Act with respect to such types of 
products produced in that foreign country. 

(2) An agreement referred to in paragraph (1) 
is any reciprocal defense procurement memoran-
dum of understanding, between the United 
States and a foreign country pursuant to which 
the Secretary of Defense has prospectively 
waived the Buy American Act for certain prod-
ucts in that country. 

(b) Report to Congress 

The Secretary of Defense shall submit to the 
Congress a report on the amount of Department 
of Defense purchases from foreign entities in fis-
cal year 2004. Such report shall separately indi-
cate the dollar value of items for which the Buy 
American Act was waived pursuant to any 
agreement described in subsection (a)(2) of this 
section, the Trade Agreement Act of 1979 (19 
U.S.C. 2501 et seq.), or any international agree-
ment to which the United States is a party. 

(c) ‘‘Buy American Act’’ defined 

For purposes of this section, the term ‘‘Buy 
American Act’’ means title III of the Act enti-
tled ‘‘An Act making appropriations for the 
Treasury and Post Office Departments for the 
fiscal year ending June 30, 1934, and for other 
purposes’’, approved March 3, 1933 (41 U.S.C. 10a 
et seq.). 
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