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subsection (a) [amending this section] shall apply to
taxable years of foreign corporations beginning after
December 31, 1988.”

EFFECTIVE DATE OF 1982 AMENDMENT

Amendment by Pub. L. 97-248 applicable to payments
made after Sept. 3, 1982, see section 288(c) of Pub. L.
97-248, set out as a note under section 162 of this title.

EFFECTIVE DATE OF 1981 AMENDMENT

Amendment by Pub. L. 97-34 applicable to property
placed in service after Dec. 31, 1980, in taxable years
ending after that date, see section 209(a) of Pub. L.
97-34, set out as an Effective Date note under section
168 of this title.

EFFECTIVE DATE OF 1976 AMENDMENT

Amendment by section 1065(b) of Pub. L. 94-455 appli-
cable to payments described in section 162(c) of this
title made more than 30 days after Oct. 4, 1976, see sec-
tion 1066(b) of Pub. L. 94-455, set out as a note under
section 9562 of this title.

§965. Temporary dividends received deduction

(a) Deduction
(1) In general

In the case of a corporation which is a
United States shareholder and for which the
election under this section is in effect for the
taxable year, there shall be allowed as a de-
duction an amount equal to 85 percent of the
cash dividends which are received during such
taxable year by such shareholder from con-
trolled foreign corporations.

(2) Dividends paid indirectly from controlled
foreign corporations

If, within the taxable year for which the
election under this section is in effect, a
United States shareholder receives a cash dis-
tribution from a controlled foreign corpora-
tion which is excluded from gross income
under section 959(a), such distribution shall be
treated for purposes of this section as a cash
dividend to the extent of any amount included
in income by such United States shareholder
under section 951(a)(1)(A) as a result of any
cash dividend during such taxable year to—

(A) such controlled foreign corporation
from another controlled foreign corporation
that is in a chain of ownership described in
section 958(a), or

(B) any other controlled foreign corpora-
tion in such chain of ownership from another
controlled foreign corporation in such chain
of ownership, but only to the extent of cash

distributions described in section 959(b)

which are made during such taxable year to

the controlled foreign corporation from
which such United States shareholder re-
ceived such distribution.

(b) Limitations
(1) In general

The amount of dividends taken into account
under subsection (a) shall not exceed the
greater of—

(A) $500,000,000,

(B) the amount shown on the applicable fi-
nancial statement as earnings permanently
reinvested outside the United States, or

(C) in the case of an applicable financial
statement which fails to show a specific
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amount of earnings permanently reinvested
outside the United States and which shows a
specific amount of tax liability attributable
to such earnings, the amount equal to the
amount of such liability divided by 0.35.

The amounts described in subparagraphs (B)
and (C) shall be treated as being zero if there
is no such statement or such statement fails
to show a specific amount of such earnings or
liability, as the case may be.

(2) Dividends must be extraordinary

The amount of dividends taken into account
under subsection (a) shall not exceed the ex-
cess (if any) of—

(A) the cash dividends received during the
taxable year by such shareholder from con-
trolled foreign corporations, over

(B) the annual average for the base period
years of—

(i) the dividends received during each
base period year by such shareholder from
controlled foreign corporations,

(ii) the amounts includible in such share-
holder’s gross income for each base period
year under section 951(a)(1)(B) with respect
to controlled foreign corporations, and

(iii) the amounts that would have been
included for each base period year but for
section 959(a) with respect to controlled
foreign corporations.

The amount taken into account under clause
(iii) for any base period year shall not in-
clude any amount which is not includible in
gross income by reason of an amount de-
scribed in clause (ii) with respect to a prior
taxable year. Amounts described in subpara-
graph (B) for any base period year shall be
such amounts as shown on the most recent
return filed for such year; except that
amended returns filed after June 30, 2003,
shall not be taken into account.

(3) Reduction of benefit if increase in related
party indebtedness

The amount of dividends which would (but
for this paragraph) be taken into account
under subsection (a) shall be reduced by the
excess (if any) of—

(A) the amount of indebtedness of the con-
trolled foreign corporation to any related
person (as defined in section 954(d)(3)) as of
the close of the taxable year for which the
election under this section is in effect, over

(B) the amount of indebtedness of the con-
trolled foreign corporation to any related
person (as so defined) as of the close of Octo-
ber 3, 2004.

All controlled foreign corporations with re-
spect to which the taxpayer is a United States
shareholder shall be treated as 1 controlled
foreign corporation for purposes of this para-
graph. The Secretary may prescribe such regu-
lations as may be necessary or appropriate to
prevent the avoidance of the purposes of this
paragraph, including regulations which pro-
vide that cash dividends shall not be taken
into account under subsection (a) to the ex-
tent such dividends are attributable to the di-
rect or indirect transfer (including through
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the use of intervening entities or capital con-
tributions) of cash or other property from a re-
lated person (as so defined) to a controlled for-
eign corporation.

(4) Requirement to invest in United States

Subsection (a) shall not apply to any divi-
dend received by a United States shareholder
unless the amount of the dividend is invested
in the United States pursuant to a domestic
reinvestment plan which—

(A) is approved by the taxpayer’s presi-
dent, chief executive officer, or comparable
official before the payment of such dividend
and subsequently approved by the taxpayer’s
board of directors, management committee,
executive committee, or similar body, and

(B) provides for the reinvestment of such
dividend in the United States (other than as
payment for executive compensation), in-
cluding as a source for the funding of worker
hiring and training, infrastructure, research
and development, capital investments, or
the financial stabilization of the corporation
for the purposes of job retention or creation.

(c) Definitions and special rules

For purposes of this section—
(1) Applicable financial statement

The term ‘‘applicable financial statement”
means—

(A) with respect to a United States share-
holder which is required to file a financial
statement with the Securities and Exchange
Commission (or which is included in such a
statement so filed by another person), the
most recent audited annual financial state-
ment (including the notes which form an in-
tegral part of such statement) of such share-
holder (or which includes such share-
holder)—

(i) which was so filed on or before June

30, 2003, and

(ii) which was certified on or before June

30, 2003, as being prepared in accordance

with generally accepted accounting prin-

ciples, and

(B) with respect to any other United
States shareholder, the most recent audited
financial statement (including the notes
which form an integral part of such state-
ment) of such shareholder (or which includes
such shareholder)—

(i) which was certified on or before June

30, 2003, as being prepared in accordance

with generally accepted accounting prin-

ciples, and
(ii) which is used for the purposes of a
statement or report—
(I) to creditors,
(IT) to shareholders, or
(III) for any other substantial nontax
purpose.
(2) Base period years
(A) In general

The base period years are the 3 taxable
years—
(i) which are among the 5 most recent
taxable years ending on or before June 30,
2003, and
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(ii) which are determined by disregard-
ing—

(I) 1 taxable year for which the sum of
the amounts described in clauses (i), (ii),
and (iii) of subsection (b)(2)(B) is the
largest, and

(IT) 1 taxable year for which such sum
is the smallest.

(B) Shorter period

If the taxpayer has fewer than 5 taxable
years ending on or before June 30, 2003, then
in lieu of applying subparagraph (A), the
base period years shall include all the tax-
able years of the taxpayer ending on or be-
fore June 30, 2003.

(C) Mergers, acquisitions, etc.
(i) In general

Rules similar to the rules of subpara-
graphs (A) and (B) of section 41(f)(3) shall
apply for purposes of this paragraph.

(ii) Spin-offs, etc.

If there is a distribution to which section
355 (or so much of section 356 as relates to
section 355) applies during the 5-year pe-
riod referred to in subparagraph (A)(i) and
the controlled corporation (within the
meaning of section 355) is a United States
shareholder—

(I) the controlled corporation shall be
treated as being in existence during the
period that the distributing corporation
(within the meaning of section 355) is in
existence, and

(IT) for purposes of applying subsection
(b)(2) to the controlled corporation and
the distributing corporation, amounts
described in subsection (b)(2)(B) which
are received or includible by the distrib-
uting corporation or controlled corpora-
tion (as the case may be) before the dis-
tribution referred to in subclause (I)
from a controlled foreign corporation
shall be allocated between such corpora-
tions in proportion to their respective
interests as United States shareholders
of such controlled foreign corporation
immediately after such distribution.

Subclause (II) shall not apply if neither
the controlled corporation nor the distrib-
uting corporation is a United States share-
holder of such controlled foreign corpora-
tion immediately after such distribution.

(3) Dividend

The term ‘‘dividend” shall not include
amounts includible in gross income as a divi-
dend under section 78, 367, or 1248. In the case
of a liquidation under section 332 to which sec-
tion 367(b) applies, the preceding sentence
shall not apply to the extent the United States
shareholder actually receives cash as part of
the liquidation.

(4) Coordination with dividends received de-
duction

No deduction shall be allowed under section
243 or 245 for any dividend for which a deduc-
tion is allowed under this section.
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(5) Controlled groups
(A) In general

All United States shareholders which are
members of an affiliated group filing a con-
solidated return under section 1501 shall be
treated as one United States shareholder.

(B) Application of $500,000,000 limit

All corporations which are treated as a
single employer under section 52(a) shall be
limited to one $500,000,000 amount in sub-
section (b)(1)(A), and such amount shall be
divided among such corporations under regu-
lations prescribed by the Secretary.

(C) Permanently reinvested earnings

If a financial statement is an applicable fi-
nancial statement for more than 1 United
States shareholder, the amount applicable
under subparagraph (B) or (C) of subsection
(b)(1) shall be divided among such sharehold-
ers under regulations prescribed by the Sec-
retary.

(d) Denial of foreign tax credit; denial of certain
expenses
(1) Foreign tax credit

No credit shall be allowed under section 901
for any taxes paid or accrued (or treated as
paid or accrued) with respect to the deductible
portion of—

(A) any dividend, or
(B) any amount described in subsection

(a)(2) which is included in income under sec-

tion 951(a)(1)(A).

No deduction shall be allowed under this chap-
ter for any tax for which credit is not allow-
able by reason of the preceding sentence.

(2) Expenses

No deduction shall be allowed for expenses
directly allocable to the deductible portion de-
scribed in paragraph (1).

(3) Deductible portion

For purposes of paragraph (1), unless the
taxpayer otherwise specifies, the deductible
portion of any dividend or other amount is the
amount which bears the same ratio to the
amount of such dividend or other amount as
the amount allowed as a deduction under sub-
section (a) for the taxable year bears to the
amount described in subsection (b)(2)(A) for
such year.

(4) Coordination with section 78

Section 78 shall not apply to any tax which
is not allowable as a credit under section 901
by reason of this subsection.
(e) Increase in tax on included amounts not re-
duced by credits, etc.
(1) In general

Any tax under this chapter by reason of non-
deductible CFC dividends shall not be treated
as tax imposed by this chapter for purposes of
determining—

(A) the amount of any credit allowable
under this chapter, or

(B) the amount of the tax imposed by sec-
tion 55.

Subparagraph (A) shall not apply to the credit
under section 53 or to the credit under section
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27(a) with respect to taxes which are imposed
by foreign countries and possessions of the
United States and are attributable to such
dividends.

(2) Limitation on reduction in taxable income,
etc.

(A) In general

The taxable income of any United States
shareholder for any taxable year shall in no
event be less than the amount of nondeduct-
ible CFC dividends received during such
year.

(B) Coordination with section 172

The nondeductible CFC dividends for any
taxable year shall not be taken into ac-
count—

(i) in determining under section 172 the
amount of any net operating loss for such
taxable year, and

(ii) in determining taxable income for
such taxable year for purposes of the 2nd
sentence of section 172(b)(2).

(3) Nondeductible CFC dividends

For purposes of this subsection, the term
“nondeductible CFC dividends’ means the ex-
cess of the amount of dividends taken into ac-
count under subsection (a) over the deduction
allowed under subsection (a) for such divi-
dends.

(f) Election

The taxpayer may elect to apply this section
to—

(1) the taxpayer’s last taxable year which be-
gins before the date of the enactment of this
section, or

(2) the taxpayer’s first taxable year which
begins during the 1-year period beginning on
such date.

Such election may be made for a taxable year
only if made on or before the due date (including
extensions) for filing the return of tax for such
taxable year.

(Added Pub. L. 108-357, title IV, §422(a), Oct. 22,
2004, 118 Stat. 1514; amended Pub. L. 109-135, title
IV, §403(a), Dec. 21, 2005, 119 Stat. 2627.)

REFERENCES IN TEXT

The date of the enactment of this section, referred to
in subsec. (f), is the date of enactment of Pub. L.
108-357, which was approved Oct. 22, 2004.

AMENDMENTS

2005—Subsec. (a)(2)(B). Pub. L. 109-135, §403(q)(1), in-
serted ‘‘from another controlled foreign corporation in
such chain of ownership’’ before ‘‘, but only to the ex-
tent”’.

Subsec. (b)(2)(A). Pub. L. 109-135, §403(q)(2), inserted
“cash’ before ‘‘dividends’.

Subsec. (b)(3). Pub. L. 109-135, §403(q)(3), inserted at
end ‘“The Secretary may prescribe such regulations as
may be necessary or appropriate to prevent the avoid-
ance of the purposes of this paragraph, including regu-
lations which provide that cash dividends shall not be
taken into account under subsection (a) to the extent
such dividends are attributable to the direct or indirect
transfer (including through the use of intervening enti-
ties or capital contributions) of cash or other property
from a related person (as so defined) to a controlled for-
eign corporation.”
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Subsec. (¢)(1). Pub. L. 109-135, §403(q)(4), reenacted
heading without change and amended text generally.
Prior to amendment, text read as follows: ‘“The term
‘applicable financial statement’ means, with respect to
a United States shareholder, the most recently audited
financial statement (including notes and other docu-
ments which accompany such statement) which in-
cludes such shareholder—

““(A) which is certified on or before June 30, 2003, as
being prepared in accordance with generally accepted
accounting principles, and

‘(B) which is used for the purposes of a statement
or report—

‘(i) to creditors,

“‘(ii) to shareholders, or

‘“(iii) for any other substantial nontax purpose.
In the case of a corporation required to file a financial
statement with the Securities and Exchange Commis-
sion, such term means the most recent such statement
filed on or before June 30, 2003.”’

Subsec. (d)(2). Pub. L. 109-135, §403(q)(5), substituted
“‘directly allocable” for ‘‘properly allocated and appor-
tioned’.

Subsec. (d)(4). Pub. L. 109-135, §403(q)(6), added par.
@.

Subsec. (e)(1). Pub. L. 109-135, §403(q)(7), inserted
“which are imposed by foreign countries and posses-
sions of the United States and are” after ‘‘taxes’ in
concluding provisions.

Subsec. (f). Pub. L. 109-135, §403(q)(8), inserted ‘‘on
or’’ before ‘‘before the due date’ in concluding provi-
sions.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendments by Pub. L. 109-135 effective as if in-
cluded in the provisions of the American Jobs Creation
Act of 2004, Pub. L. 108-357, to which they relate, see
section 403(nn) of Pub. L. 109-135, set out as a note
under section 26 of this title.

EFFECTIVE DATE

Section applicable to taxable years ending on or after
Oct. 22, 2004, see section 422(d) of Pub. L. 108-357, set out
as an Effective Date of 2004 Amendments note under
section 56 of this title.

SUBPART G—EXPORT TRADE CORPORATIONS

Sec.
970. Reduction of subpart F income of export
trade corporations.
971. Definitions.
[972. Repealed.]
AMENDMENTS

1976—Pub. L. 94-455, title XIX, §1901(b)(27)(B), Oct. 4,
1976, 90 Stat. 1799, struck out item 972 ‘‘Consolidation of
group of export trade corporations’.

1962—Pub. L. 87-834, §12(a), Oct. 16, 1962, 76 Stat. 1027,
added heading of subpart G, and items 970 to 972.

§970. Reduction of subpart F income of export
trade corporations

(a) Export trade income constituting foreign
base company income

(1) In general

In the case of a controlled foreign corpora-
tion (as defined in section 957) which for the
taxable year is an export trade corporation,
the subpart F income (determined without re-
gard to this subpart) of such corporation for
such year shall be reduced by an amount equal
to so much of the export trade income (as de-
fined in section 971(b)) of such corporation for
such year as constitutes foreign base company
income (as defined in section 954), but only to
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the extent that such amount does not exceed
whichever of the following amounts is the
lesser:

(A) an amount equal to 1%2 times so much
of the export promotion expenses (as defined
in section 971(d)) of such corporation for
such year as is probably allocable to the ex-
port trade income which constitutes foreign
base company income of such corporation
for such year, or

(B) an amount equal to 10 percent of so
much of the gross receipts for such year (or,
in the case of gross receipts arising from
commissions, fees, or other compensation
for its services, so much of the gross amount
upon the basis of which such commissions,
fees, or other compensation is computed) ac-
cruing to such export trade corporation from
the sale, installation, operation, mainte-
nance, or use of property in respect of which
such corporation derives export trade in-
come as is properly allocable to the export
trade income which constitutes foreign base
company income of such corporation for
such year.

The allocations with respect to export trade
income which constitutes foreign base com-
pany income under subparagraphs (A) and (B)
shall be made under regulations prescribed by
the Secretary.

(2) Overall limitation

The reduction under paragraph (1) for any
taxable year shall not exceed an amount
which bears the same ratio to the increase in
the investments in export trade assets (as de-
fined in section 971(c)) of such corporation for
such year as the export trade income which
constitutes foreign base company income of
such corporation for such year bears to the en-
tire export trade income of such corporation
for such year.

(b) Inclusion of certain previously excluded
amounts

Each United States shareholder of a controlled
foreign corporation which for any prior taxable
yvear was an export trade corporation shall in-
clude in his gross income under section
951(a)(1)(A)(di), as an amount to which section
955 (relating to withdrawal of previously ex-
cluded subpart F income from qualified invest-
ment) applies, his pro rata share of the amount
of decrease in the investments in export trade
assets of such corporation for such year, but
only to the extent that his pro rata share of
such amount does not exceed an amount equal
to—

(1) his pro rata share of the sum of (A) the
amounts by which the subpart F income of
such corporation was reduced for all prior tax-
able years under subsection (a), and (B) the
amounts not included in subpart F income (de-
termined without regard to this subpart) for
all prior taxable years by reason of the treat-
ment (under section 972 as in effect before the
date of the enactment of the Tax Reform Act
of 1976) of two or more controlled foreign cor-
porations which are export trade corporations
as a single controlled foreign corporation, re-
duced by
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