§560

§560. Contractual right to liquidate, terminate,
or accelerate a swap agreement

The exercise of any contractual right of any
swap participant or financial participant to
cause the liquidation, termination, or accelera-
tion of one or more swap agreements because of
a condition of the kind specified in section
365(e)(1) of this title or to offset or net out any
termination values or payment amounts arising
under or in connection with the termination,
liquidation, or acceleration of one or more swap
agreements shall not be stayed, avoided, or
otherwise limited by operation of any provision
of this title or by order of a court or administra-
tive agency in any proceeding under this title.
As used in this section, the term ‘‘contractual
right” includes a right set forth in a rule or
bylaw of a derivatives clearing organization (as
defined in the Commodity Exchange Act), a
multilateral clearing organization (as defined in
the Federal Deposit Insurance Corporation Im-
provement Act of 1991), a national securities ex-
change, a national securities association, a secu-
rities clearing agency, a contract market des-
ignated under the Commodity Exchange Act, a
derivatives transaction execution facility reg-
istered under the Commodity Exchange Act, or
a board of trade (as defined in the Commodity
Exchange Act) or in a resolution of the govern-
ing board thereof and a right, whether or not
evidenced in writing, arising under common law,
under law merchant, or by reason of normal
business practice.

(Added Pub. L. 101-311, title I, §106(a), June 25,
1990, 104 Stat. 268; amended Pub. L. 109-8, title
IX, §907(j), (0)(10), Apr. 20, 2005, 119 Stat. 178,
182.)

REFERENCES IN TEXT

The Commodity Exchange Act, referred to in text, is
act Sept. 21, 1922, ch. 369, 42 Stat. 998, as amended,
which is classified generally to chapter 1 (§1 et seq.) of
Title 7, Agriculture. For complete classification of this
Act to the Code, see section 1 of Title 7 and Tables.

The Federal Deposit Insurance Corporation Improve-
ment Act of 1991, referred to in text, is Pub. L. 102-242,
Dec. 19, 1991, 105 Stat. 2236, as amended. For complete
classification of this Act to the Code, see Short Title of
1991 Amendment note set out under section 1811 of Title
12, Banks and Banking, and Tables.

AMENDMENTS

2005—Pub. L. 109-8, §907(0)(10), inserted ‘‘or financial
participant’ after ‘‘swap participant’ in first sentence.

Pub. L. 109-8, §907(j)(1), in section catchline, sub-
stituted ‘‘Contractual right to liquidate, terminate, or
accelerate a swap agreement’’ for ‘“‘Contractual right to
terminate a swap agreement’’, in first sentence, sub-
stituted ‘‘liquidation, termination, or acceleration of
one or more swap agreements’” for ‘‘termination of a
swap agreement’ and ‘‘in connection with the termi-
nation, liquidation, or acceleration of one or more swap
agreements’ for ‘‘in connection with any swap agree-
ment”’, and in second sentence, substituted ‘“As used in
this section, the term ‘contractual right’ includes a
right set forth in a rule or bylaw of a derivatives clear-
ing organization (as defined in the Commodity Ex-
change Act), a multilateral clearing organization (as
defined in the Federal Deposit Insurance Corporation
Improvement Act of 1991), a national securities ex-
change, a national securities association, a securities
clearing agency, a contract market designated under
the Commodity Exchange Act, a derivatives trans-
action execution facility registered under the Commod-
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ity Exchange Act, or a board of trade (as defined in the
Commodity Exchange Act) or in a resolution of the
governing board thereof and a right,” for ‘“As used in
this section, the term ‘contractual right’ includes a
right,”.
EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-8 effective 180 days after
Apr. 20, 2005, and not applicable with respect to cases
commenced under this title before such effective date,
except as otherwise provided, see section 1501 of Pub. L.
109-8, set out as a note under section 101 of this title.

§561. Contractual right to terminate, liquidate,
accelerate, or offset under a master netting
agreement and across contracts; proceedings
under chapter 15

(a) Subject to subsection (b), the exercise of
any contractual right, because of a condition of
the kind specified in section 365(e)(1), to cause
the termination, liquidation, or acceleration of
or to offset or net termination values, payment
amounts, or other transfer obligations arising
under or in connection with one or more (or the
termination, liquidation, or acceleration of one
or more)—

(1) securities contracts, as defined in section

741(7);

(2) commodity contracts, as defined in sec-

tion 761(4);

(3) forward contracts;

(4) repurchase agreements;

() swap agreements; or

(6) master netting agreements,

shall not be stayed, avoided, or otherwise lim-
ited by operation of any provision of this title or
by any order of a court or administrative agency
in any proceeding under this title.

(b)(1) A party may exercise a contractual right
described in subsection (a) to terminate, liqg-
uidate, or accelerate only to the extent that
such party could exercise such a right under sec-
tion 555, 556, 559, or 560 for each individual con-
tract covered by the master netting agreement
in issue.

(2) If a debtor is a commodity broker subject
to subchapter IV of chapter 7T—

(A) a party may not net or offset an obliga-
tion to the debtor arising under, or in connec-
tion with, a commodity contract traded on or
subject to the rules of a contract market des-
ignated under the Commodity Exchange Act
or a derivatives transaction execution facility
registered under the Commodity Exchange Act
against any claim arising under, or in connec-
tion with, other instruments, contracts, or
agreements listed in subsection (a) except to
the extent that the party has positive net eq-
uity in the commodity accounts at the debtor,
as calculated under such subchapter; and

(B) another commodity broker may not net
or offset an obligation to the debtor arising
under, or in connection with, a commodity
contract entered into or held on behalf of a
customer of the debtor and traded on or sub-
ject to the rules of a contract market des-
ignated under the Commodity Exchange Act
or a derivatives transaction execution facility
registered under the Commodity Exchange Act
against any claim arising under, or in connec-
tion with, other instruments, contracts, or
agreements listed in subsection (a).
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(3) No provision of subparagraph (A) or (B) of
paragraph (2) shall prohibit the offset of claims
and obligations that arise under—

(A) a cross-margining agreement or similar
arrangement that has been approved by the
Commodity Futures Trading Commission or
submitted to the Commodity Futures Trading
Commission under paragraph (1) or (2) of sec-
tion 5c¢c(c) of the Commodity Exchange Act and
has not been abrogated or rendered ineffective
by the Commodity Futures Trading Commis-
sion; or

(B) any other netting agreement between a
clearing organization (as defined in section
761) and another entity that has been approved
by the Commodity Futures Trading Commis-
sion.

(c) As used in this section, the term ‘‘contrac-
tual right”’ includes a right set forth in a rule or
bylaw of a derivatives clearing organization (as
defined in the Commodity Exchange Act), a
multilateral clearing organization (as defined in
the Federal Deposit Insurance Corporation Im-
provement Act of 1991), a national securities ex-
change, a national securities association, a secu-
rities clearing agency, a contract market des-
ignated under the Commodity Exchange Act, a
derivatives transaction execution facility reg-
istered under the Commodity Exchange Act, or
a board of trade (as defined in the Commodity
Exchange Act) or in a resolution of the govern-
ing board thereof, and a right, whether or not
evidenced in writing, arising under common law,
under law merchant, or by reason of normal
business practice.

(d) Any provisions of this title relating to se-
curities contracts, commodity contracts, for-
ward contracts, repurchase agreements, swap
agreements, or master netting agreements shall
apply in a case under chapter 15, so that enforce-
ment of contractual provisions of such contracts
and agreements in accordance with their terms
will not be stayed or otherwise limited by oper-
ation of any provision of this title or by order of
a court in any case under this title, and to limit
avoidance powers to the same extent as in a pro-
ceeding under chapter 7 or 11 of this title (such
enforcement not to be limited based on the pres-
ence or absence of assets of the debtor in the
United States).

(Added Pub. L. 109-8, title IX, §907(k)(1), Apr. 20,
2005, 119 Stat. 179.)

REFERENCES IN TEXT

The Commodity Exchange Act, referred to in subsecs.
(b)(2) and (c), is act Sept. 21, 1922, ch. 369, 42 Stat. 998,
as amended, which is classified generally to chapter 1
(§1 et seq.) of Title 7, Agriculture. Section 5c(c) of the
Act is classified to section 7a-2(c) of Title 7. For com-
plete classification of this Act to the Code, see section
1 of Title 7 and Tables.

The Federal Deposit Insurance Corporation Improve-
ment Act of 1991, referred to in subsec. (c¢), is Pub. L.
102-242, Dec. 19, 1991, 105 Stat. 2236, as amended. For
complete classification of this Act to the Code, see
Short Title of 1991 Amendment note set out under sec-
tion 1811 of Title 12, Banks and Banking, and Tables.

EFFECTIVE DATE

Section effective 180 days after Apr. 20, 2005, and not
applicable with respect to cases commenced under this
title before such effective date, except as otherwise
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provided, see section 1501 of Pub. L. 109-8, set out as an
Effective Date of 2006 Amendment note under section
101 of this title.

§562. Timing of damage measurement in connec-
tion with swap agreements, securities con-
tracts, forward contracts, commodity con-
tracts, repurchase agreements, and master
netting agreements

(a) If the trustee rejects a swap agreement, se-
curities contract (as defined in section 741), for-
ward contract, commodity contract (as defined
in section 761), repurchase agreement, or master
netting agreement pursuant to section 365(a), or
if a forward contract merchant, stockbroker, fi-
nancial institution, securities clearing agency,
repo participant, financial participant, master
netting agreement participant, or swap partici-
pant liquidates, terminates, or accelerates such
contract or agreement, damages shall be meas-
ured as of the earlier of—

(1) the date of such rejection; or
(2) the date or dates of such liquidation, ter-
mination, or acceleration.

(b) If there are not any commercially reason-
able determinants of value as of any date re-
ferred to in paragraph (1) or (2) of subsection (a),
damages shall be measured as of the earliest
subsequent date or dates on which there are
commercially reasonable determinants of value.

(c) For the purposes of subsection (b), if dam-
ages are not measured as of the date or dates of
rejection, liquidation, termination, or accelera-
tion, and the forward contract merchant, stock-
broker, financial institution, securities clearing
agency, repo participant, financial participant,
master netting agreement participant, or swap
participant or the trustee objects to the timing
of the measurement of damages—

(1) the trustee, in the case of an objection by

a forward contract merchant, stockbroker, fi-

nancial institution, securities clearing agency,

repo participant, financial participant, master
netting agreement participant, or swap par-
ticipant; or

(2) the forward contract merchant, stock-
broker, financial institution, securities clear-
ing agency, repo participant, financial partici-
pant, master netting agreement participant,
or swap participant, in the case of an objec-
tion by the trustee,

has the burden of proving that there were no
commercially reasonable determinants of value
as of such date or dates.

(Added Pub. L. 109-8, title IX, §910(a)(1), Apr. 20,
2005, 119 Stat. 184.)

EFFECTIVE DATE

Section effective 180 days after Apr. 20, 2005, and not
applicable with respect to cases commenced under this
title before such effective date, except as otherwise
provided, see section 1501 of Pub. L. 109-8, set out as an
Effective Date of 2006 Amendment note under section
101 of this title.

CHAPTER 7—LIQUIDATION

SUBCHAPTER I—OFFICERS AND
ADMINISTRATION

Sec.

701. Interim trustee.
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