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General, in consultation with the Register of Copy-
rights, was to conduct and submit to Congress a study
concerning the economic arrangements among small
commercial webcasters covered by agreements entered
into pursuant to subsec. (f) of this section and third
parties, and the effect of those arrangements on roy-
alty fees payable on a percentage of revenue or expense
basis.

§115. Scope of exclusive rights in nondramatic
musical works: Compulsory license for mak-
ing and distributing phonorecords

In the case of nondramatic musical works, the
exclusive rights provided by clauses (1) and (3) of
section 106, to make and to distribute
phonorecords of such works, are subject to com-
pulsory licensing under the conditions specified
by this section.

(a) AVAILABILITY AND SCOPE OF COMPULSORY
LICENSE IN GENERAL.—

(1) ELIGIBILITY FOR COMPULSORY LICENSE.—

(A) CONDITIONS FOR COMPULSORY LICENSE.—
A person may by complying with the provi-
sions of this section obtain a compulsory li-
cense to make and distribute phonorecords
of a nondramatic musical work, including by
means of digital phonorecord delivery. A
person may obtain a compulsory license
only if the primary purpose in making
phonorecords of the musical work is to dis-
tribute them to the public for private use,
including by means of digital phonorecord
delivery, and—

(i) phonorecords of such musical work
have previously been distributed to the
public in the United States under the au-
thority of the copyright owner of the
work, including by means of digital phono-
record delivery; or

(ii) in the case of a digital music pro-
vider seeking to make and distribute dig-
ital phonorecord deliveries of a sound re-
cording embodying a musical work under a
compulsory license for which clause (i)
does not apply—

(I) the first fixation of such sound re-
cording was made under the authority of
the musical work copyright owner, and
the sound recording copyright owner has
the authority of the musical work copy-
right owner to make and distribute dig-
ital phonorecord deliveries embodying
such work to the public in the United
States; and

(IT) the sound recording copyright
owner, or the authorized distributor of
the sound recording copyright owner,
has authorized the digital music pro-
vider to make and distribute digital pho-
norecord deliveries of the sound record-
ing to the public in the United States.

(B) DUPLICATION OF SOUND RECORDING.—A
person may not obtain a compulsory license
for the use of the work in the making of
phonorecords duplicating a sound recording
fixed by another, including by means of dig-
ital phonorecord delivery, unless—

(i) such sound recording was fixed law-
fully; and

(ii) the making of the phonorecords was
authorized by the owner of the copyright
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in the sound recording or, if the sound re-
cording was fixed before February 15, 1972,
by any person who fixed the sound record-
ing pursuant to an express license from the
owner of the copyright in the musical
work or pursuant to a valid compulsory li-
cense for use of such work in a sound re-
cording.

(2) MUSICAL ARRANGEMENT.—A compulsory
license includes the privilege of making a mu-
sical arrangement of the work to the extent
necessary to conform it to the style or manner
of interpretation of the performance involved,
but the arrangement shall not change the
basic melody or fundamental character of the
work, and shall not be subject to protection as
a derivative work under this title, except with
the express consent of the copyright owner.

(b) PROCEDURES TO OBTAIN A COMPULSORY LI-
CENSE.—

(1) PHONORECORDS OTHER THAN DIGITAL PHO-
NORECORD DELIVERIES.—A person who seeks to
obtain a compulsory license under subsection
(a) to make and distribute phonorecords of a
musical work other than by means of digital
phonorecord delivery shall, before, or not later
than 30 calendar days after, making, and be-
fore distributing, any phonorecord of the
work, serve notice of intention to do so on the
copyright owner. If the registration or other
public records of the Copyright Office do not
identify the copyright owner and include an
address at which notice can be served, it shall
be sufficient to file the notice of intention
with the Copyright Office. The notice shall
comply, in form, content, and manner of serv-
ice, with requirements that the Register of
Copyrights shall prescribe by regulation.

(2) DIGITAL PHONORECORD DELIVERIES.—A per-
son who seeks to obtain a compulsory license
under subsection (a) to make and distribute
phonorecords of a musical work by means of
digital phonorecord delivery—

(A) prior to the license availability date,
shall, before, or not later than 30 calendar
days after, first making any such digital
phonorecord delivery, serve a notice of in-
tention to do so on the copyright owner (but
may not file the notice with the Copyright
Office, even if the public records of the Of-
fice do not identify the owner or the owner’s
address), and such notice shall comply, in
form, content, and manner of service, with
requirements that the Register of Copy-
rights shall prescribe by regulation; or

(B) on or after the license availability
date, shall, before making any such digital
phonorecord delivery, follow the procedure
described in subsection (d)(2), except as pro-
vided in paragraph (3).

(3) RECORD COMPANY INDIVIDUAL DOWNLOAD
LICENSES.—Notwithstanding paragraph (2)(B),
a record company may, on or after the license
availability date, obtain an individual
download license in accordance with the no-
tice requirements described in paragraph
(2)(A) (except for the requirement that notice
occur prior to the license availability date). A
record company that obtains an individual
download license as permitted under this para-
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graph shall provide statements of account and
pay royalties as provided in subsection
©)(@2)(D).

uted”’ if the person exercising the compul-
sory license has voluntarily and perma-
nently parted with its possession.

(4) FAILURE TO OBTAIN LICENSE.—

(A) PHONORECORDS OTHER THAN DIGITAL
PHONORECORD DELIVERIES.—In the case of
phonorecords made and distributed other
than by means of digital phonorecord deliv-
ery, the failure to serve or file the notice of
intention required by paragraph (1) fore-
closes the possibility of a compulsory license
under paragraph (1). In the absence of a vol-
untary license, the failure to obtain a com-
pulsory license renders the making and dis-
tribution of phonorecords actionable as acts
of infringement under section 501 and sub-
ject to the remedies provided by sections 502
through 506.

(B) DIGITAL PHONORECORD DELIVERIES.—

(i) IN GENERAL.—In the case of
phonorecords made and distributed by
means of digital phonorecord delivery:

(I) The failure to serve the notice of in-
tention required by paragraph (2)(A) or
paragraph (3), as applicable, forecloses
the possibility of a compulsory license
under such paragraph.

(IT) The failure to comply with para-
graph (2)(B) forecloses the possibility of
a blanket license for a period of 3 years
after the last calendar day on which the
notice of license was required to be sub-
mitted to the mechanical licensing col-
lective under such paragraph.

(ii) EFFECT OF FAILURE.—In either case
described in subclause (I) or (II) of clause
(i), in the absence of a voluntary license,
the failure to obtain a compulsory license
renders the making and distribution of
phonorecords by means of digital phono-
record delivery actionable as acts of in-
fringement under section 501 and subject
to the remedies provided by sections 502
through 506.

(C) ROYALTY FOR DIGITAL PHONORECORD DE-
LIVERIES.—For every digital phonorecord de-
livery of a musical work made under a com-
pulsory license under this section, the roy-
alty payable shall be the royalty prescribed
under subparagraphs (D) through (F'), para-
graph (2)(A), and chapter 8.

(D) AUTHORITY TO NEGOTIATE.—Notwith-
standing any provision of the antitrust laws,
any copyright owners of nondramatic musi-
cal works and any persons entitled to obtain
a compulsory license under subsection (a)
may negotiate and agree upon the terms and
rates of royalty payments under this section
and the proportionate division of fees paid
among copyright owners, and may designate
common agents on a nonexclusive basis to
negotiate, agree to, pay or receive such roy-
alty payments. Such authority to negotiate
the terms and rates of royalty payments in-
cludes, but is not limited to, the authority
to negotiate the year during which the roy-
alty rates prescribed under this subpara-
graph, subparagraphs (E) and (F), paragraph
(2)(A), and chapter 8 shall next be deter-
mined.

(E) DETERMINATION OF REASONABLE RATES
AND TERMS.—Proceedings under chapter 8
shall determine reasonable rates and terms
of royalty payments for the activities speci-
fied by this section during the period begin-
ning with the effective date of such rates
and terms, but not earlier than January 1 of
the second year following the year in which
the petition requesting the proceeding is
filed, and ending on the effective date of suc-
cessor rates and terms, or such other period
as the parties may agree. Any copyright
owners of nondramatic musical works and
any persons entitled to obtain a compulsory
license under subsection (a) may submit to
the Copyright Royalty Judges licenses cov-

(¢c) GENERAL CONDITIONS APPLICABLE TO COM-
PULSORY LICENSE.—
(1) ROYALTY PAYABLE UNDER COMPULSORY LI-
CENSE.—

ering such activities. The parties to each
proceeding shall bear their own costs.
(F) SCHEDULE OF REASONABLE RATES.—The
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(A) IDENTIFICATION REQUIREMENT.—To0 be
entitled to receive royalties under a compul-
sory license obtained under subsection (b)(1)
the copyright owner must be identified in
the registration or other public records of
the Copyright Office. The owner is entitled
to royalties for phonorecords made and dis-
tributed after being so identified, but is not
entitled to recover for any phonorecords pre-
viously made and distributed.

(B) ROYALTY FOR PHONORECORDS OTHER
THAN DIGITAL PHONORECORD DELIVERIES.—EXx-
cept as provided by subparagraph (A), for
every phonorecord made and distributed
under a compulsory license under subsection
(a) other than by means of digital phono-
record delivery, with respect to each work
embodied in the phonorecord, the royalty
shall be the royalty prescribed under sub-
paragraphs (D) through (F), paragraph (2)(A),
and chapter 8. For purposes of this subpara-
graph, a phonorecord is considered ‘‘distrib-

schedule of reasonable rates and terms de-
termined by the Copyright Royalty Judges
shall, subject to paragraph (2)(A), be binding
on all copyright owners of nondramatic mu-
sical works and persons entitled to obtain a
compulsory license under subsection (a) dur-
ing the period specified in subparagraph (E),
such other period as may be determined pur-
suant to subparagraphs (D) and (E), or such
other period as the parties may agree. The
Copyright Royalty Judges shall establish
rates and terms that most clearly represent
the rates and terms that would have been
negotiated in the marketplace between a
willing buyer and a willing seller. In deter-
mining such rates and terms for digital pho-
norecord deliveries, the Copyright Royalty
Judges shall base their decision on eco-
nomic, competitive, and programming infor-
mation presented by the parties, including—
(i) whether use of the compulsory licens-
ee’s service may substitute for or may pro-
mote the sales of phonorecords or other-
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wise may interfere with or may enhance
the musical work copyright owner’s other
streams of revenue from its musical
works; and

(ii) the relative roles of the copyright
owner and the compulsory licensee in the
copyrighted work and the service made
available to the public with respect to the
relative creative contribution, techno-
logical contribution, capital investment,
cost, and risk.

(2) ADDITIONAL TERMS AND CONDITIONS.—
(A) VOLUNTARY LICENSES AND CONTRACTUAL
ROYALTY RATES.—

(i) IN GENERAL.—License agreements vol-
untarily negotiated at any time between
one or more copyright owners of nondra-
matic musical works and one or more per-
sons entitled to obtain a compulsory li-
cense under subsection (a) shall be given
effect in lieu of any determination by the
Copyright Royalty Judges. Subject to
clause (ii), the royalty rates determined
pursuant to subparagraphs (E) and (F) of
paragraph (1) shall be given effect as to
digital phonorecord deliveries in lieu of
any contrary royalty rates specified in a
contract pursuant to which a recording
artist who is the author of a nondramatic
musical work grants a license under that
person’s exclusive rights in the musical
work under paragraphs (1) and (3) of sec-
tion 106 or commits another person to
grant a license in that musical work under
paragraphs (1) and (3) of section 106, to a
person desiring to fix in a tangible medium
of expression a sound recording embodying
the musical work.

(ii) APPLICABILITY.—The second sentence
of clause (i) shall not apply to—

(I) a contract entered into on or before
June 22, 1995, and not modified thereafter
for the purpose of reducing the royalty
rates determined pursuant to subpara-
graphs (E) and (F) of paragraph (1) or of
increasing the number of musical works
within the scope of the contract covered
by the reduced rates, except if a contract
entered into on or before June 22, 1995, is
modified thereafter for the purpose of in-
creasing the number of musical works
within the scope of the contract, any
contrary royalty rates specified in the
contract shall be given effect in lieu of
royalty rates determined pursuant to
subparagraphs (E) and (F) of paragraph
(1) for the number of musical works
within the scope of the contract as of
June 22, 1995; and

(IT) a contract entered into after the
date that the sound recording is fixed in
a tangible medium of expression sub-
stantially in a form intended for com-
mercial release, if at the time the con-
tract is entered into, the recording artist
retains the right to grant licenses as to
the musical work under paragraphs (1)
and (3) of section 106.

(B) SOUND RECORDING INFORMATION.—EX-
cept as provided in section 1002(e), a digital
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phonorecord delivery licensed under this
paragraph shall be accompanied by the in-
formation encoded in the sound recording, if
any, by or under the authority of the copy-
right owner of that sound recording, that
identifies the title of the sound recording,
the featured recording artist who performs
on the sound recording, and related informa-
tion, including information concerning the
underlying musical work and its writer.
(C) INFRINGEMENT REMEDIES.—

(i) IN GENERAL.—A digital phonorecord
delivery of a sound recording is actionable
as an act of infringement under section
501, and is fully subject to the remedies
provided by sections 502 through 506, un-
less—

(I) the digital phonorecord delivery has
been authorized by the sound recording
copyright owner; and

(IT) the entity making the digital pho-
norecord delivery has obtained a compul-
sory license under subsection (a) or has
otherwise been authorized by the musi-
cal work copyright owner, or by a record
company pursuant to an individual
download license, to make and distribute
phonorecords of each musical work em-
bodied in the sound recording by means
of digital phonorecord delivery.

(ii) OTHER REMEDIES.—Any cause of ac-
tion under this subparagraph shall be in
addition to those available to the owner of
the copyright in the nondramatic musical
work under subparagraph (J) and section
106(4) and the owner of the copyright in
the sound recording under section 106(6).

(D) LIABILITY OF SOUND RECORDING OWN-
ERS.—The liability of the copyright owner of
a sound recording for infringement of the
copyright in a nondramatic musical work
embodied in the sound recording shall be de-
termined in accordance with applicable law,
except that the owner of a copyright in a
sound recording shall not be liable for a dig-
ital phonorecord delivery by a third party if
the owner of the copyright in the sound re-
cording does not license the distribution of a
phonorecord of the nondramatic musical
work.

(E) RECORDING DEVICES AND MEDIA.—Noth-
ing in section 1008 shall be construed to pre-
vent the exercise of the rights and remedies
allowed by this paragraph, subparagraph (J),
and chapter 5 in the event of a digital phono-
record delivery, except that no action alleg-
ing infringement of copyright may be
brought under this title against a manufac-
turer, importer or distributor of a digital
audio recording device, a digital audio re-
cording medium, an analog recording device,
or an analog recording medium, or against a
consumer, based on the actions described in
such section.

(F) PRESERVATION OF RIGHTS.—Nothing in
this section annuls or limits—

(i) the exclusive right to publicly per-
form a sound recording or the musical
work embodied therein, including by
means of a digital transmission, under
paragraphs (4) and (6) of section 106;
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(ii) except for compulsory licensing
under the conditions specified by this sec-
tion, the exclusive rights to reproduce and
distribute the sound recording and the mu-
sical work embodied therein under para-
graphs (1) and (3) of section 106, including
by means of a digital phonorecord deliv-
ery; or

(iii) any other rights under any other
provision of section 106, or remedies avail-
able under this title, as such rights or rem-
edies exist before, on, or after the date of
enactment of the Digital Performance
Right in Sound Recordings Act of 1995.

(G) EXEMPT TRANSMISSIONS AND RETRANS-
MISSIONS.—The provisions of this section
concerning digital phonorecord deliveries
shall not apply to any exempt transmissions

TITLE 17—COPYRIGHTS §115

does not receive the monthly payment and
the monthly and annual statements of ac-
count when due, the owner may give written
notice to the licensee that, unless the de-
fault is remedied not later than 30 days after
the date on which the notice is sent, the
compulsory license will be automatically
terminated. Such termination renders either
the making or the distribution, or both, of
all phonorecords for which the royalty has
not been paid, actionable as acts of infringe-
ment under section 501 and fully subject to
the remedies provided by sections 502
through 506. In the case of a license obtained
under subsection (b)(2)(B), license authority
under the compulsory license may be termi-
nated as provided in subsection (d)(4)(E).

(d) BLANKET LICENSE FOR DIGITAL USES, ME-

or retransmissions under section 114(d)(1).  cyaNICAL LICENSING COLLECTIVE, AND DIGITAL LI-
The exemptions created in section 114(d)(1) CENSEE COORDINATOR.—
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do not expand or reduce the rights of copy-
right owners under paragraphs (1) through
(5) of section 106 with respect to such trans-
missions and retransmissions.

(H) DISTRIBUTION BY RENTAL, LEASE, OR
LENDING.—A compulsory license obtained
under subsection (b)(1) to make and dis-
tribute phonorecords includes the right of
the maker of such a phonorecord to dis-
tribute or authorize distribution of such
phonorecord, other than by means of a dig-
ital phonorecord delivery, by rental, lease,
or lending (or by acts or practices in the na-
ture of rental, lease, or lending). With re-
spect to each nondramatic musical work em-
bodied in the phonorecord, the royalty shall
be a proportion of the revenue received by
the compulsory licensee from every such act
of distribution of the phonorecord under this
clause equal to the proportion of the revenue
received by the compulsory licensee from
distribution of the phonorecord under sub-
section (a)(1)(A)(ii)(II) that is payable by a
compulsory licensee under that clause and
under chapter 8. The Register of Copyrights
shall issue regulations to carry out the pur-
pose of this subparagraph.

(I) PAYMENT OF ROYALTIES AND STATEMENTS
OF ACCOUNT.—Except as provided in para-
graphs (4)(A)(i) and (10)(B) of subsection (d),
royalty payments shall be made on or before
the twentieth day of each month and shall
include all royalties for the month next pre-
ceding. Each monthly payment shall be
made under oath and shall comply with re-
quirements that the Register of Copyrights
shall prescribe by regulation. The Register
shall also prescribe regulations under which
detailed cumulative annual statements of
account, certified by a certified public ac-
countant, shall be filed for every compulsory
license under subsection (a). The regulations
covering both the monthly and the annual
statements of account shall prescribe the
form, content, and manner of certification
with respect to the number of records made
and the number of records distributed.

(J) NOTICE OF DEFAULT AND TERMINATION OF
COMPULSORY LICENSE.—In the case of a li-
cense obtained under paragraph (1), (2)(A), or
(38) of subsection (b), if the copyright owner

(1) BLANKET LICENSE FOR DIGITAL USES.—

(A) IN GENERAL.—A digital music provider
that qualifies for a compulsory license under
subsection (a) may, by complying with the
terms and conditions of this subsection, ob-
tain a blanket license from copyright owners
through the mechanical licensing collective
to make and distribute digital phonorecord
deliveries of musical works through one or
more covered activities.

(B) INCLUDED ACTIVITIES.—A blanket li-
cense—

(i) covers all musical works (or shares of
such works) available for compulsory li-
censing under this section for purposes of
engaging in covered activities, except as
provided in subparagraph (C);

(ii) includes the making and distribution
of server, intermediate, archival, and inci-
dental reproductions of musical works
that are reasonable and necessary for the
digital music provider to engage in cov-
ered activities licensed under this sub-
section, solely for the purpose of engaging
in such covered activities; and

(iii) does not cover or include any rights
or uses other than those described in
clauses (i) and (ii).

(C) OTHER LICENSES.—A voluntary license
for covered activities entered into by or
under the authority of 1 or more copyright
owners and 1 or more digital music pro-
viders, or authority to make and distribute
permanent downloads of a musical work ob-
tained by a digital music provider from a
sound recording copyright owner pursuant
to an individual download license, shall be
given effect in lieu of a blanket license
under this subsection with respect to the
musical works (or shares thereof) covered by
such voluntary license or individual
download authority and the following condi-
tions apply:

(i) Where a voluntary license or indi-
vidual download license applies, the li-
cense authority provided under the blan-
ket license shall exclude any musical
works (or shares thereof) subject to the
voluntary license or individual download
license.
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(ii) An entity engaged in covered activi-
ties under a voluntary license or authority
obtained pursuant to an individual
download license that is a significant non-
blanket licensee shall comply with para-
graph (6)(A).

(iii) The rates and terms of any vol-
untary license shall be subject to the sec-
ond sentence of clause (i) and clause (ii) of
subsection (c)(2)(A) and paragraph (9)(C),
as applicable.

(D) PROTECTION AGAINST INFRINGEMENT AC-
TIONS.—A digital music provider that ob-
tains and complies with the terms of a valid
blanket license under this subsection shall
not be subject to an action for infringement
of the exclusive rights provided by para-
graphs (1) and (3) of section 106 under this
title arising from use of a musical work (or
share thereof) to engage in covered activi-
ties authorized by such license, subject to
paragraph (4)(E).

(E) OTHER REQUIREMENTS AND CONDITIONS
APPLY.—Except as expressly provided in this
subsection, each requirement, limitation,
condition, privilege, right, and remedy oth-
erwise applicable to compulsory licenses
under this section shall apply to compulsory
blanket licenses under this subsection.

(2) AVAILABILITY OF BLANKET LICENSE.—

(A) PROCEDURE FOR OBTAINING LICENSE.—A
digital music provider may obtain a blanket
license by submitting a notice of license to
the mechanical licensing collective that
specifies the particular covered activities in
which the digital music provider seeks to en-
gage, as follows:

(i) The notice of license shall comply in
form and substance with requirements
that the Register of Copyrights shall es-
tablish by regulation.

(ii) Unless rejected in writing by the me-
chanical licensing collective not later than
30 calendar days after the date on which
the mechanical licensing collective re-
ceives the notice, the blanket license shall
be effective as of the date on which the no-
tice of license was sent by the digital
music provider, as shown by a physical or
electronic record.

(iii) A notice of license may only be re-
jected by the mechanical licensing collec-
tive if—

(I) the digital music provider or notice
of license does not meet the require-
ments of this section or applicable regu-
lations, in which case the requirements
at issue shall be specified with reason-
able particularity in the notice of rejec-
tion; or

(IT) the digital music provider has had
a blanket license terminated by the me-
chanical licensing collective during the
3-year period preceding the date on
which the mechanical licensing collec-
tive receives the notice pursuant to
paragraph (4)(E).

(iv) If a notice of license is rejected
under clause (iii)(I), the digital music pro-
vider shall have 30 calendar days after re-
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ceipt of the notice of rejection to cure any
deficiency and submit an amended notice
of license to the mechanical licensing col-
lective. If the deficiency has been cured,
the mechanical licensing collective shall
so confirm in writing, and the license shall
be effective as of the date that the original
notice of license was provided by the dig-
ital music provider.

(v) A digital music provider that believes
a notice of license was improperly rejected
by the mechanical licensing collective
may seek review of such rejection in an
appropriate district court of the United
States. The district court shall determine
the matter de novo based on the record be-
fore the mechanical licensing collective
and any additional evidence presented by
the parties.

(B) BLANKET LICENSE EFFECTIVE DATE.—
Blanket licenses shall be made available by
the mechanical licensing collective on and
after the license availability date. No such
license shall be effective prior to the license
availability date.

(3) MECHANICAL LICENSING COLLECTIVE.—
(A) IN GENERAL.—The mechanical licensing
collective shall be a single entity that—

(i) is a nonprofit entity, not owned by
any other entity, that is created by copy-
right owners to carry out responsibilities
under this subsection;

(ii) is endorsed by, and enjoys substan-
tial support from, musical work copyright
owners that together represent the great-
est percentage of the licensor market for
uses of such works in covered activities, as
measured over the preceding 3 full cal-
endar years;

(iii) is able to demonstrate to the Reg-
ister of Copyrights that the entity has, or
will have prior to the license availability
date, the administrative and technological
capabilities to perform the required func-
tions of the mechanical licensing collec-
tive under this subsection and that is gov-
erned by a board of directors in accordance
with subparagraph (D)(i); and

(iv) has been designated by the Register
of Copyrights, with the approval of the Li-
brarian of Congress pursuant to section
702, in accordance with subparagraph (B).

(B) DESIGNATION OF MECHANICAL LICENSING
COLLECTIVE.—

(i) INITIAL DESIGNATION.—Not later than
270 days after the enactment date, the
Register of Copyrights shall initially des-
ignate the mechanical licensing collective
as follows:

(I) Not later than 90 calendar days
after the enactment date, the Register
shall publish notice in the Federal Reg-
ister soliciting information to assist in
identifying the appropriate entity to
serve as the mechanical licensing collec-
tive, including the name and affiliation
of each member of the board of directors
described under subparagraph (D)(i) and
each committee established pursuant to
clauses (iii), (iv), and (v) of subparagraph
(D).
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(IT) After reviewing the information re-
quested under subclause (I) and making
a designation, the Register shall publish
notice in the Federal Register setting
forth—

(aa) the identity of and contact in-
formation for the mechanical licensing
collective; and

(bb) the reasons for the designation.

(ii) PERIODIC REVIEW OF DESIGNATION.—
Following the initial designation of the
mechanical licensing collective, the Reg-
ister shall, every 5 years, beginning with
the fifth full calendar year to commence
after the initial designation, publish no-
tice in the Federal Register in the month
of January soliciting information con-
cerning whether the existing designation
should be continued, or a different entity
meeting the criteria described in clauses
(i) through (iii) of subparagraph (A) shall
be designated. Following publication of
such notice, the Register shall—

(I) after reviewing the information
submitted and conducting additional
proceedings as appropriate, publish no-
tice in the Federal Register of a con-
tinuing designation or new designation
of the mechanical licensing collective, as
the case may be, and the reasons for
such a designation, with any new des-
ignation to be effective as of the first
day of a month that is not less than 6
months and not longer than 9 months
after the date on which the Register pub-
lishes the notice, as specified by the Reg-
ister; and

(IT) if a new entity is designated as the
mechanical licensing collective, adopt
regulations to govern the transfer of li-
censes, funds, records, data, and adminis-
trative responsibilities from the existing
mechanical licensing collective to the
new entity.

(iii) CLOSEST ALTERNATIVE DESIGNA-
TION.—If the Register is unable to identify
an entity that fulfills each of the quali-
fications set forth in clauses (i) through
(iii) of subparagraph (A), the Register shall
designate the entity that most nearly ful-
fills such qualifications for purposes of
carrying out the responsibilities of the me-
chanical licensing collective.

(C) AUTHORITIES AND FUNCTIONS.—

(i) IN GENERAL.—The mechanical licens-
ing collective is authorized to perform the
following functions, subject to more par-
ticular requirements as described in this
subsection:

(I) Offer and administer blanket Ii-
censes, including receipt of notices of 1i-
cense and reports of usage from digital
music providers.

(IT) Collect and distribute royalties
from digital music providers for covered
activities.

(ITIT) Engage in efforts to identify musi-
cal works (and shares of such works) em-
bodied in particular sound recordings,
and to identify and locate the copyright
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owners of such musical works (and
shares of such works).

(IV) Maintain the musical works data-
base and other information relevant to
the administration of licensing activities
under this section.

(V) Administer a process by which
copyright owners can claim ownership of
musical works (and shares of such
works), and a process by which royalties
for works for which the owner is not
identified or located are equitably dis-
tributed to known copyright owners.

(VI) Administer collections of the ad-
ministrative assessment from digital
music providers and significant non-
blanket licensees, including receipt of
notices of nonblanket activity.

(VII) Invest in relevant resources, and
arrange for services of outside vendors
and others, to support the activities of
the mechanical licensing collective.

(VIII) Engage in legal and other efforts
to enforce rights and obligations under
this subsection, including by filing bank-
ruptcy proofs of claims for amounts
owed under licenses, and acting in co-
ordination with the digital licensee coor-
dinator.

(IX) Initiate and participate in pro-
ceedings before the Copyright Royalty
Judges to establish the administrative
assessment under this subsection.

(X) Initiate and participate in pro-
ceedings before the Copyright Office
with respect to activities under this sub-
section.

(XI) Gather and provide documentation
for use in proceedings before the Copy-
right Royalty Judges to set rates and
terms under this section.

(XII) Maintain records of the activities
of the mechanical licensing collective
and engage in and respond to audits de-
scribed in this subsection.

(XIII) Engage in such other activities
as may be necessary or appropriate to
fulfill the responsibilities of the mechan-
ical licensing collective under this sub-
section.

(ii) RESTRICTIONS CONCERNING LICENSING
AND ADMINISTRATIVE ACTIVITIES.—With re-
spect to the administration of licenses, ex-
cept as provided in clauses (i) and (iii) and
subparagraph (E)(v), the mechanical li-
censing collective may only—

(I) issue blanket licenses pursuant to
subsection (d)(1); and

(IT) administer blanket licenses for re-
production or distribution rights in mu-
sical works for covered activities, in-
cluding collecting and distributing roy-
alties, pursuant to blanket licenses.

(iii) ADDITIONAL ADMINISTRATIVE ACTIVI-
TIES.—Subject to paragraph (11)(C), the
mechanical licensing collective may also
administer, including by collecting and
distributing royalties, voluntary licenses
issued by, or individual download licenses
obtained from, copyright owners only for
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reproduction or distribution rights in mu-
sical works for covered activities, for
which the mechanical licensing collective
shall charge reasonable fees for such serv-
ices.

(iv) RESTRICTION ON LOBBYING.—The me-
chanical licensing collective may not en-
gage in government lobbying activities,
but may engage in the activities described
in subclauses (IX), (X), and (XI) of clause
.

(D) GOVERNANCE.—

(i) BOARD OF DIRECTORS.—The mechan-
ical licensing collective shall have a board
of directors consisting of 14 voting mem-
bers and 3 nonvoting members, as follows:

(I) Ten voting members shall be rep-
resentatives of music publishers—

(aa) to which songwriters have as-
signed exclusive rights of reproduction
and distribution of musical works with
respect to covered activities; and

(bb) none of which may be owned by,
or under common control with, any
other board member.

(IT) Four voting members shall be pro-
fessional songwriters who have retained
and exercise exclusive rights of repro-
duction and distribution with respect to
covered activities with respect to musi-
cal works they have authored.

(IITI) One nonvoting member shall be a
representative of the nonprofit trade as-
sociation of music publishers that rep-
resents the greatest percentage of the li-
censor market for uses of musical works
in covered activities, as measured for the
3-year period preceding the date on
which the member is appointed.

(IV) One nonvoting member shall be a
representative of the digital licensee co-
ordinator, provided that a digital Ili-
censee coordinator has been designated
pursuant to paragraph (5)(B). Otherwise,
the nonvoting member shall be the non-
profit trade association of digital licens-
ees that represents the greatest percent-
age of the licensee market for uses of
musical works in covered activities, as
measured over the preceding 3 full cal-
endar years.

(V) One nonvoting member shall be a
representative of a nationally recognized
nonprofit trade association whose pri-
mary mission is advocacy on behalf of
songwriters in the United States.

(ii) BYLAWS.—

(I) ESTABLISHMENT.—Not later than 1
year after the date on which the mechan-
ical licensing collective is initially des-
ignated by the Register of Copyrights
under subparagraph (B)(i), the collective
shall establish bylaws to determine
issues relating to the governance of the
collective, including, but not Ilimited
to—

(aa) the length of the term for each
member of the board of directors;

(bb) the staggering of the terms of
the members of the board of directors;

(cc) a process for filling a seat on the
board of directors that is vacated be-
fore the end of the term with respect
to that seat;

(dd) a process for electing a member
to the board of directors; and

(ee) a management structure for
daily operation of the collective.

(II) PUBLIC AVAILABILITY.—The me-
chanical licensing collective shall make
the bylaws established under subclause
(I) available to the public.

(iii) BOARD MEETINGS.—The board of di-
rectors shall meet not less frequently than
biannually and discuss matters pertinent
to the operations of the mechanical licens-
ing collective, including the mechanical li-
censing collective budget.

(iv) OPERATIONS ADVISORY COMMITTEE.—
The board of directors of the mechanical
licensing collective shall establish an oper-
ations advisory committee consisting of
not fewer than 6 members to make rec-
ommendations to the board of directors
concerning the operations of the mechan-
ical licensing collective, including the effi-
cient investment in and deployment of in-
formation technology and data resources.
Such committee shall have an equal num-
ber of members of the committee who
are—

(I) musical work copyright owners who
are appointed by the board of directors
of the mechanical licensing collective;
and

(IT) representatives of digital music
providers who are appointed by the dig-
ital licensee coordinator.

(v) UNCLAIMED ROYALTIES OVERSIGHT
COMMITTEE.—The board of directors of the
mechanical licensing collective shall es-
tablish and appoint an unclaimed royalties
oversight committee consisting of 10 mem-
bers, 5 of which shall be musical work
copyright owners and 5 of which shall be
professional songwriters whose works are
used in covered activities.

(vi) DISPUTE RESOLUTION COMMITTEE.—
The board of directors of the mechanical
licensing collective shall establish and ap-
point a dispute resolution committee that
shall—

(I) consist of not fewer than 6 mem-
bers; and

(IT) include an equal number of rep-
resentatives of musical work copyright
owners and professional songwriters.

(vii) MECHANICAL LICENSING COLLECTIVE
ANNUAL REPORT.—

(I) IN GENERAL.—Not later than June 30
of each year commencing after the li-
cense availability date, the mechanical
licensing collective shall post, and make
available online for a period of not less
than 3 years, an annual report that sets
forth information regarding—

(aa) the operational and licensing
practices of the collective;

(bb) how royalties are collected and
distributed;
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(cc) budgeting and expenditures;

(dd) the collective total costs for the
preceding calendar year;

(ee) the projected annual mechanical
licensing collective budget;

(ff) aggregated royalty receipts and
payments;

(gg) expenses that are more than 10
percent of the annual mechanical 1li-
censing collective budget; and

(hh) the efforts of the collective to
locate and identify copyright owners of
unmatched musical works (and shares
of works).

(IT) SUBMISSION.—On the date on which
the mechanical licensing collective posts
each report required under subclause (I),
the collective shall provide a copy of the
report to the Register of Copyrights.

(viii) INDEPENDENT OFFICERS.—An indi-
vidual serving as an officer of the mechan-
ical licensing collective may not, at the
same time, also be an employee or agent of
any member of the board of directors of
the collective or any entity represented by
a member of the board of directors, as de-
scribed in clause (i).

(ix) OVERSIGHT AND ACCOUNTABILITY.—

(I) IN GENERAL.—The mechanical 1li-
censing collective shall—

(aa) ensure that the policies and
practices of the collective are trans-
parent and accountable;

(bb) identify a point of contact for
publisher inquiries and complaints
with timely redress; and

(ce) establish an anti-comingling pol-
icy for funds not collected under this
section and royalties collected under
this section.

(IT) AUDITS.—

(aa) IN GENERAL.—Beginning in the
fourth full calendar year that begins
after the initial designation of the me-
chanical licensing collective by the
Register of Copyrights under subpara-
graph (B)(i), and in every fifth calendar
year thereafter, the collective shall re-
tain a qualified auditor that shall—

(AA) examine the books, records,
and operations of the collective;

(BB) prepare a report for the board
of directors of the collective with re-
spect to the matters described in
item (bb); and

(CC) not later than December 31 of
the year in which the qualified audi-
tor is retained, deliver the report de-
scribed in subitem (BB) to the board
of directors of the collective.

(bb) MATTERS ADDRESSED.—Each re-
port prepared under item (aa) shall ad-
dress the implementation and efficacy
of procedures of the mechanical licens-
ing collective—

(AA) for the receipt, handling, and
distribution of royalty funds, includ-
ing any amounts held as unclaimed
royalties;
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(BB) to guard against fraud, abuse,
waste, and the unreasonable use of
funds; and

(CC) to protect the confidentiality
of financial, proprietary, and other
sensitive information.

(cc) PUBLIC AVAILABILITY.—With re-
spect to each report prepared under
item (aa), the mechanical licensing
collective shall—

(AA) submit the report to the Reg-
ister of Copyrights; and

(BB) make the report available to
the public.

(E) MUSICAL WORKS DATABASE.—

(i) ESTABLISHMENT AND MAINTENANCE OF
DATABASE.—The mechanical licensing col-
lective shall establish and maintain a
database containing information relating
to musical works (and shares of such
works) and, to the extent known, the iden-
tity and location of the copyright owners
of such works (and shares thereof) and the
sound recordings in which the musical
works are embodied. In furtherance of
maintaining such database, the mechan-
ical licensing collective shall engage in ef-
forts to identify the musical works em-
bodied in particular sound recordings, as
well as to identify and locate the copy-
right owners of such works (and shares
thereof), and update such data as appro-
priate.

(ii) MATCHED WORKS.—With respect to
musical works (and shares thereof) that
have been matched to copyright owners,
the musical works database shall include—

(I) the title of the musical work;

(IT) the copyright owner of the work
(or share thereof), and the ownership
percentage of that owner;

(III) contact information for such
copyright owner;

(IV) to the extent reasonably available
to the mechanical licensing collective—

(aa) the international standard musi-
cal work code for the work; and

(bb) identifying information for
sound recordings in which the musical
work is embodied, including the name
of the sound recording, featured artist,
sound recording copyright owner, pro-
ducer, international standard record-
ing code, and other information com-
monly used to assist in associating
sound recordings with musical works;
and

(V) such other information as the Reg-
ister of Copyrights may prescribe by reg-
ulation.

(iii) UNMATCHED WORKS.—With respect to
unmatched musical works (and shares of
works) in the database, the musical works
database shall include—

(I) to the extent reasonably available
to the mechanical licensing collective—
(aa) the title of the musical work;
(bb) the ownership percentage for
which an owner has not been identi-
fied;
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(cc) if a copyright owner has been
identified but not located, the identity
of such owner and the ownership per-
centage of that owner;

(dd) identifying information for
sound recordings in which the work is
embodied, including sound recording
name, featured artist, sound recording
copyright owner, producer, inter-
national standard recording code, and
other information commonly used to
assist in associating sound recordings
with musical works; and

(ee) any additional information re-
ported to the mechanical licensing col-
lective that may assist in identifying
the work; and

(IT) such other information relating to
the identity and ownership of musical
works (and shares of such works) as the
Register of Copyrights may prescribe by
regulation.

(iv) SOUND RECORDING INFORMATION.—
Each musical work copyright owner with
any musical work listed in the musical
works database shall engage in commer-
cially reasonable efforts to deliver to the
mechanical licensing collective, including
for use in the musical works database, to
the extent such information is not then
available in the database, information re-
garding the names of the sound recordings
in which that copyright owner’s musical
works (or shares thereof) are embodied, to
the extent practicable.

(v) ACCESSIBILITY OF DATABASE.—The
musical works database shall be made
available to members of the public in a
searchable, online format, free of charge.
The mechanical licensing collective shall
make such database available in a bulk,
machine-readable format, through a wide-
ly available software application, to the
following entities:

(I) Digital music providers operating
under the authority of valid notices of 1li-
cense, free of charge.

(IT) Significant nonblanket licensees in
compliance with their obligations under
paragraph (6), free of charge.

(ITIT) Authorized vendors of the entities
described in subclauses (I) and (II), free
of charge.

(IV) The Register of Copyrights, free of
charge (but the Register shall not treat
such database or any information there-
in as a Government record).

(V) Any other person or entity for a fee
not to exceed the marginal cost to the
mechanical licensing collective of pro-
viding the database to such person or en-
tity.

(vi) ADDITIONAL REQUIREMENTS.—The
Register of Copyrights shall establish re-
quirements by regulations to ensure the
usability, interoperability, and usage re-
strictions of the musical works database.

(F) NOTICES OF LICENSE AND NONBLANKET
ACTIVITY.—
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(i) NOTICES OF LICENSES.—The mechan-
ical licensing collective shall receive, re-
view, and confirm or reject notices of li-
cense from digital music providers, as pro-
vided in paragraph (2)(A). The collective
shall maintain a current, publicly acces-
sible list of blanket licenses that includes
contact information for the licensees and
the effective dates of such licenses.

(i1) NOTICES OF NONBLANKET ACTIVITY.—
The mechanical licensing collective shall
receive notices of nonblanket activity
from significant nonblanket licensees, as
provided in paragraph (6)(A). The collec-
tive shall maintain a current, publicly ac-
cessible list of notices of nonblanket activ-
ity that includes contact information for
significant nonblanket licensees and the
dates of receipt of such notices.

(G) COLLECTION AND DISTRIBUTION OF ROY-
ALTIES.—

(i) IN GENERAL.—Upon receiving reports
of usage and payments of royalties from
digital music providers for covered activi-
ties, the mechanical licensing collective
shall—

(I) engage in efforts to—

(aa) identify the musical works em-
bodied in sound recordings reflected in
such reports, and the copyright owners
of such musical works (and shares
thereof);

(bb) confirm uses of musical works
subject to voluntary licenses and indi-
vidual download licenses, and the cor-
responding pro rata amounts to be de-
ducted from royalties that would oth-
erwis