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EFFECTIVE DATE OF 1981 AMENDMENT

Amendment by Pub. L. 97-35 effective June 1, 1981,
with certain exceptions and conditions, see section
1704(e) of Pub. L. 97-35, set out as an Effective Date
note under section 3595 of this title.

EFFECTIVE DATE

Section effective 9 months after Oct. 13, 1978, and con-
gressional review of provisions of sections 401 through
412 of Pub. L. 95-454, see section 415 of Pub. L. 95-454,
set out as a note under section 3131 of this title.

§7543. Cause and procedure

(a) Under regulations prescribed by the Office
of Personnel Management, an agency may take
an action covered by this subchapter against an
employee only for misconduct, neglect of duty,
malfeasance, or failure to accept a directed reas-
signment or to accompany a position in a trans-
fer of function.

(b) An employee against whom an action cov-
ered by this subchapter is proposed is entitled
to—

(1) at least 30 days’ advance written notice,
unless there is reasonable cause to believe
that the employee has committed a crime for
which a sentence of imprisonment can be im-
posed, stating specific reasons for the proposed
action;

(2) a reasonable time, but not less than 7
days, to answer orally and in writing and to
furnish affidavits and other documentary evi-
dence in support of the answer;

(3) be represented by an attorney or other
representative; and

(4) a written decision and specific reasons
therefor at the earliest practicable date.

(c) An agency may provide, by regulation, for
a hearing which may be in lieu of or in addition
to the opportunity to answer provided under
subsection (b)(2) of this section.

(d) An employee against whom an action is
taken under this section is entitled to appeal to
the Merit Systems Protection Board under sec-
tion 7701 of this title.

(e) Copies of the notice of proposed action, the
answer of the employee when written, and a
summary thereof when made orally, the notice
of decision and reasons therefor, and any order
effecting an action covered by this subchapter,
together with any supporting material, shall be
maintained by the agency and shall be furnished
to the Merit Systems Protection Board upon its
request and to the employee affected upon the
employee’s request.

(Added Pub. L. 95-454, title IV, §411(2), Oct. 18,
1978, 92 Stat. 1174; amended Pub. L. 97-35, title
XVII, §1704(d)(2), Aug. 13, 1981, 95 Stat. 758; Pub.
L. 98-615, title III, §304(c), Nov. 8, 1984, 98 Stat.
3219.)

Editorial Notes

AMENDMENTS

1984—Subsec. (a). Pub. L. 98-615 inserted reference to
failure to accept a directed reassignment or to accom-
pany a position in a transfer of function.

1981—Subsec. (a). Pub. L. 97-35 substituted ‘‘mis-
conduct, neglect of duty, or malfeasance’ for ‘‘such
cause as will promote the efficiency of the service”.
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Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 1984 AMENDMENT

Amendment by Pub. L. 98-615 effective Nov. 8, 1984,
see section 307 of Pub. L. 98-615, set out as a note under
section 3393 of this title.

EFFECTIVE DATE OF 1981 AMENDMENT

Amendment by Pub. L. 97-35 effective June 1, 1981,
with certain exceptions and conditions, see section
1704(e) of Pub. L. 97-35, set out as an Effective Date
note under section 3595 of this title.

EFFECTIVE DATE

Section effective 9 months after Oct. 13, 1978, and con-
gressional review of provisions of sections 401 through
412 of Pub. L. 95454, see section 415 of Pub. L. 95-454,
set out as a note under section 3131 of this title.

CHAPTER 77—APPEALS

Sec.

7701. Appellate procedures.

7702, Actions involving discrimination.

7703. Judicial review of decisions of the Merit Sys-

tems Protection Board.

Editorial Notes

AMENDMENTS

1978—Pub. L. 95-454, title II, §205, Oct. 13, 1978, 92
Stat. 1138, substituted ‘‘Appellate procedures’ for ‘“Ap-
peals of preference eligibles’” in item 7701, and added
items 7702 and 7703.

§7701. Appellate procedures

(a) An employee, or applicant for employment,
may submit an appeal to the Merit Systems
Protection Board from any action which is ap-
pealable to the Board under any law, rule, or
regulation. An appellant shall have the right—

(1) to a hearing for which a transcript will be
kept; and

(2) to be represented by an attorney or other
representative.

Appeals shall be processed in accordance with
regulations prescribed by the Board.

(b)(1) The Board may hear any case appealed
to it or may refer the case to an administrative
law judge appointed under section 3105 of this
title or other employee of the Board designated
by the Board to hear such cases, except that in
any case involving a removal from the service,
the case shall be heard by the Board, an em-
ployee experienced in hearing appeals, or an ad-
ministrative law judge. The Board, administra-
tive law judge, or other employee (as the case
may be) shall make a decision after receipt of
the written representations of the parties to the
appeal and after opportunity for a hearing under
subsection (a)(1) of this section. A copy of the
decision shall be furnished to each party to the
appeal and to the Office of Personnel Manage-
ment.

(2)(A) If an employee or applicant for employ-
ment is the prevailing party in an appeal under
this subsection, the employee or applicant shall
be granted the relief provided in the decision ef-
fective upon the making of the decision, and re-
maining in effect pending the outcome of any
petition for review under subsection (e), unless—

(i) the deciding official determines that the
granting of such relief is not appropriate; or
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(ii)(I) the relief granted in the decision pro-
vides that such employee or applicant shall re-
turn or be present at the place of employment
during the period pending the outcome of any
petition for review under subsection (e); and

(IT) the employing agency, subject to the
provisions of subparagraph (B), determines
that the return or presence of such employee
or applicant is unduly disruptive to the work
environment.

(B) If an agency makes a determination under
subparagraph (A)(ii)(II) that prevents the return
or presence of an employee at the place of em-
ployment, such employee shall receive pay,
compensation, and all other benefits as terms
and conditions of employment during the period
pending the outcome of any petition for review
under subsection (e).

(C) Nothing in the provisions of this paragraph
may be construed to require any award of back
pay or attorney fees be paid before the decision
is final.

(3) With respect to an appeal from an adverse
action covered by subchapter V of chapter 75,
authority to mitigate the personnel action in-
volved shall be available, subject to the same
standards as would apply in an appeal involving
an action covered by subchapter II of chapter 75
with respect to which mitigation authority
under this section exists.

(c)(1) Subject to paragraph (2) of this sub-
section, the decision of the agency shall be sus-
tained under subsection (b) only if the agency’s
decision—

(A) in the case of an action based on unac-
ceptable performance described in section 4303,
is supported by substantial evidence; or

(B) in any other case, is supported by a pre-
ponderance of the evidence.

(2) Notwithstanding paragraph (1), the agen-
cy’s decision may not be sustained under sub-
section (b) of this section if the employee or ap-
plicant for employment—

(A) shows harmful error in the application of
the agency’s procedures in arriving at such de-
cision;

(B) shows that the decision was based on any
prohibited personnel practice described in sec-
tion 2302(b) of this title; or

(C) shows that the decision was not in ac-
cordance with law.

(d)(1) In any case in which—

(A) the interpretation or application of any
civil service law, rule, or regulation, under the
jurisdiction of the Office of Personnel Manage-
ment is at issue in any proceeding under this
section; and

(B) the Director of the Office of Personnel
Management is of the opinion that an erro-
neous decision would have a substantial im-
pact on any civil service law, rule, or regula-
tion under the jurisdiction of the Office;

the Director may as a matter of right intervene
or otherwise participate in that proceeding be-
fore the Board. If the Director exercises his
right to participate in a proceeding before the
Board, he shall do so as early in the proceeding
as practicable. Nothing in this title shall be con-
strued to permit the Office to interfere with the
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independent decisionmaking of the Merit Sys-
tems Protection Board.

(2) The Board shall promptly notify the Direc-
tor whenever the interpretation of any civil
service law, rule, or regulation under the juris-
diction of the Office is at issue in any pro-
ceeding under this section.

(e)(1) Except as provided in section 7702 of this
title, any decision under subsection (b) of this
section shall be final unless—

(A) a party to the appeal or the Director pe-
titions the Board for review within 30 days
after the receipt of the decision; or

(B) the Board reopens and reconsiders a case
on its own motion.

The Board, for good cause shown, may extend
the 30-day period referred to in subparagraph (A)
of this paragraph. One member of the Board may
grant a petition or otherwise direct that a deci-
sion be reviewed by the full Board. The pre-
ceding sentence shall not apply if, by law, a de-
cision of an administrative law judge is required
to be acted upon by the Board.

(2) The Director may petition the Board for a
review under paragraph (1) of this subsection
only if the Director is of the opinion that the de-
cision is erroneous and will have a substantial
impact on any civil service law, rule, or regula-
tion under the jurisdiction of the Office.

(f) The Board, or an administrative law judge
or other employee of the Board designated to
hear a case, may—

(1) consolidate appeals filed by two or more
appellants, or

(2) join two or more appeals filed by the
same appellant and hear and decide them con-
currently,

if the deciding official or officials hearing the
cases are of the opinion that the action could re-
sult in the appeals’ being processed more expedi-
tiously and would not adversely affect any
party.

(2)(1) Except as provided in paragraph (2) of
this subsection, the Board, or an administrative
law judge or other employee of the Board des-
ignated to hear a case, may require payment by
the agency involved of reasonable attorney fees
incurred by an employee or applicant for em-
ployment if the employee or applicant is the
prevailing party and the Board, administrative
law judge, or other employee (as the case may
be) determines that payment by the agency is
warranted in the interest of justice, including
any case in which a prohibited personnel prac-
tice was engaged in by the agency or any case in
which the agency’s action was clearly without
merit.

(2) If an employee or applicant for employ-
ment is the prevailing party and the decision is
based on a finding of discrimination prohibited
under section 2302(b)(1) of this title, the pay-
ment of attorney fees shall be in accordance
with the standards prescribed under section
706(k) of the Civil Rights Act of 1964 (42 U.S.C.
2000e-5(k)).

(h) The Board may, by regulation, provide for
one or more alternative methods for settling
matters subject to the appellate jurisdiction of
the Board which shall be applicable at the elec-
tion of an applicant for employment or of an
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employee who is not in a unit for which a labor
organization is accorded exclusive recognition,
and shall be in lieu of other procedures provided
for under this section. A decision under such a
method shall be final, unless the Board reopens
and reconsiders a case at the request of the Of-
fice of Personnel Management under subsection
(e) of this section.

(i)(1) Upon the submission of any appeal to the
Board under this section, the Board, through
reference to such categories of cases, or other
means, as it determines appropriate, shall estab-
lish and announce publicly the date by which it
intends to complete action on the matter. Such
date shall assure expeditious consideration of
the appeal, consistent with the interests of fair-
ness and other priorities of the Board. If the
Board fails to complete action on the appeal by
the announced date, and the expected delay will
exceed 30 days, the Board shall publicly an-
nounce the new date by which it intends to com-
plete action on the appeal.

(2) Not later than March 1 of each year, the
Board shall submit to the Congress a report de-
scribing the number of appeals submitted to it
during the preceding fiscal year, the number of
appeals on which it completed action during
that year, and the number of instances during
that year in which it failed to conclude a pro-
ceeding by the date originally announced, to-
gether with an explanation of the reasons there-
for.

(3) The Board shall by rule indicate any other
category of significant Board action which the
Board determines should be subject to the provi-
sions of this subsection.

(4) It shall be the duty of the Board, an admin-
istrative law judge, or employee designated by
the Board to hear any proceeding under this sec-
tion to expedite to the extent practicable that
proceeding.

(j) In determining the appealability under this
section of any case involving a removal from the
service (other than the removal of a reemployed
annuitant), neither an individual’s status under
any retirement system established by or under
Federal statute nor any election made by such
individual under any such system may be taken
into account.

(k) The Board may prescribe regulations to
carry out the purpose of this section.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 530; Pub. L.
95-454, title II, §205, Oct. 13, 1978, 92 Stat. 1138;
Pub. L. 96-54, §2(a)(45), Aug. 14, 1979, 93 Stat. 384;
Pub. L. 99-386, title II, §208, Aug. 22, 1986, 100
Stat. 824; Pub. L. 101-12, §6, Apr. 10, 1989, 103
Stat. 33; Pub. L. 101-194, title V, §506(b)(6), Nov.
30, 1989, 103 Stat. 17568; Pub. L. 101-280, §6(d)(2),
May 4, 1990, 104 Stat. 160; Pub. L. 101-376, §3,
Aug. 17, 1990, 104 Stat. 462; Pub. L. 102-175, §5,
Dec. 2, 1991, 105 Stat. 1223; Pub. L. 102-378, §2(56),
Oct. 2, 1992, 106 Stat. 1354; Pub. L. 107-296, title
XIII, §1321(a)(3), Nov. 25, 2002, 116 Stat. 2297.)
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HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5U.S.C. 863 (less 1st
168 words, and less
2d proviso).

June 27, 1944, ch. 287, §14
(less 1st 168 words, and
less 2d proviso), 58 Stat.

390.
Aug. 4, 1947, ch. 447, 61 Stat.
723.
.................. 5U.S.C. 868 (pro- June 22, 1948, ch. 604, 62

viso). Stat. 575.

The application of the section is established by the
words ‘A preference eligible employee as defined by
section 7511 of this title’’. Specific mention of the ac-
tions appealable are covered by the reference to ‘‘an ad-
verse decision under section 7512 of this title”’. The
words ‘“‘administrative authority’ are substituted for
“administrative officer’’ to avoid conflict with the defi-
nitions of ‘“‘employee’ and ‘‘officer’” in chapter 21 of
this title and to include an individual who is employed
by the government of the District of Columbia or who
is a member of a uniformed service as such an indi-
vidual could have been an ‘‘administrative officer”
under former section 863. The words ‘‘the date of”’ in
the phrase ‘‘after the date of receipt of notice’ are
omitted as unnecessary. The words ‘‘reasonable rules
and’ in the phrase ‘‘reasonable rules and regulations”
are omitted as unnecessary. The word ‘‘proper’’ in the
phrase ‘‘proper administrative officer” is omitted as
unnecessary. The word ‘‘designated’” in the phrase
‘‘designated representative’’ is omitted as unnecessary.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title outlined in
preface to the report.

Editorial Notes
AMENDMENTS

2002—Subsec. (¢)(1)(A). Pub. L. 107-296, which directed
the amendment of subpar. (A) by striking ‘‘or removal
from the Senior Executive Service for failure to be re-
certified under section 3393a’’, was executed by striking
out ““or a removal from the Senior Executive Service
for failure to be recertified under section 3393a’’ after
“‘section 4303 to reflect the probable intent of Con-
gress.

1992—Subsec. (¢)(1)(A). Pub. L. 102-378 amended sub-
par. (A) generally. Prior to amendment, subpar. (A)
read as follows: ‘“‘in the case of an action based on unac-
ceptable performance described in section 4303 or a re-
moval from the Senior Executive Service for failure to
be recertified under section 3393a of this title, is sup-
ported by substantial evidence, or’’.

1991—Subsec. (b)(3). Pub. L. 102-175 added par. (3).

1990—Subsec. (c)(1)(A). Pub. L. 101-280 amended Pub.
L. 101-194, see 1989 Amendment note below.

Subsecs. (j), (k). Pub. L. 101-376 added subsec. (j) and
redesignated former subsec. (j) as (k).

1989—Subsec. (b). Pub. L. 101-12 designated existing
provisions as par. (1) and added par. (2).

Subsec. (¢)(1)(A). Pub. L. 101-194, as amended by Pub.
L. 101-280, which directed the substitution of ‘‘or a re-
moval from the Senior Executive Service for failure to
be recertified under section 3393a of’’ for ‘‘of’’, was exe-
cuted by making the substitution for the second ref-
erence to ‘‘of”’ as the probable intent of Congress.

1986—Subsec. (1)(2). Pub. L. 99-386 substituted ‘‘fiscal”
for “‘calendar’’.

1979—Subsec. (e)(1). Pub. L. 96-54, §2(a)(45)(A), sub-
stituted “administrative’” for ‘‘administration”.

Subsec. (g)(1). Pub. L. 96-54, §2(a)(45)(B), substituted
‘‘(as the case may be)”’ for ‘‘, as the case may be,”.

Subsec. (h). Pub. L. 96-54, §2(a)(45)(C), substituted
‘‘subsection (e)”’ for ‘‘subsection (d)”.

1978—Pub. L. 95454 substituted ‘‘Appellate proce-
dures” for ‘‘Appeals of preference eligibles’ in section
catchline, and in text substituted provisions relating to
procedures applicable with respect to the Merit Sys-
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tems Protection Board for an employee or applicant for
employment, for provisions relating to appeals of pref-
erence eligible employees.

Statutory Notes and Related Subsidiaries

EFFECTIVE DATE OF 2002 AMENDMENT

Amendment by Pub. L. 107-296 effective 60 days after
Nov. 25, 2002, see section 4 of Pub. L. 107-296, set out as
an Effective Date note under section 101 of Title 6, Do-
mestic Security.

EFFECTIVE DATE OF 1990 AMENDMENT

Amendment by Pub. L. 101-376 effective Aug. 17, 1990,
and applicable with respect to any appeal or other pro-
ceeding brought on or after such date, see section 4 of
Pub. L. 101-376, set out as a note under section 4303 of
this title.

EFFECTIVE DATE OF 1989 AMENDMENTS

Amendment by Pub. L. 101-194 effective Jan. 1, 1991,
see section 506(d) of Pub. L. 101-194, set out as a note
under section 3151 of this title.

Amendment by Pub. L. 101-12 effective 90 days fol-
lowing Apr. 10, 1989, see section 11 of Pub. L. 101-12, set
out as a note under section 1201 of this title.

EFFECTIVE DATE OF 1979 AMENDMENT

Amendment by Pub. L. 96-54 effective July 12, 1979,
see section 2(b) of Pub. L. 96-54, set out as a note under
section 305 of this title.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-454 effective 90 days after
Oct. 13, 1978, see section 907 of Pub. L. 95454, set out as
a note under section 1101 of this title.

SAVINGS PROVISION

For effect of Pub. L. 101-12 on orders, rules, and regu-
lations issued before effective date of Pub. L. 101-12, ad-
ministrative proceedings pending at time provisions of
Pub. L. 101-12 take effect, and suits and other pro-
ceedings as in effect immediately before effective date
of Pub. L. 101-12, see section 7 of Pub. L. 101-12, set out
as a note under section 1201 of this title.

TERMINATION OF REPORTING REQUIREMENTS

For termination, effective May 15, 2000, of reporting
provisions in subsec. (i)(2) of this section, see section
3003 of Pub. L. 104-66, as amended, set out as a note
under section 1113 of Title 31, Money and Finance, and
page 177 of House Document No. 103-7.

Executive Documents

EXECUTIVE ORDER No. 11787

Ex. Ord. No. 11787, June 11, 1974, 39 F.R. 20675; Ex. Ord.
No. 12107, Dec. 28, 1978, 44 F.R. 1055, which provided that
the appeals system established by the Merit Systems
Protection Board is the sole system of appeal for an
employee covered by that appeal system, was revoked
by Ex. Ord. No. 12553, Feb. 25, 1986, 51 F.R. 7237.

§7702. Actions involving discrimination

(a)(1) Notwithstanding any other provision of
law, and except as provided in paragraph (2) of
this subsection, in the case of any employee or
applicant for employment who—

(A) has been affected by an action which the
employee or applicant may appeal to the
Merit Systems Protection Board, and

(B) alleges that a basis for the action was
discrimination prohibited by—

(i) section 717 of the Civil Rights Act of

1964 (42 U.S.C. 2000e-16),
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(ii) section 6(d) of the Fair Labor Stand-
ards Act of 1938 (29 U.S.C. 206(d)),

(iii) section 501 of the Rehabilitation Act
of 1973 (29 U.S.C. 791),

(iv) sections 12 and 15 of the Age Discrimi-
nation in Employment Act of 1967 (29 U.S.C.
631, 633a), or

(v) any rule, regulation, or policy directive
prescribed under any provision of law de-
scribed in clauses (i) through (iv) of this sub-
paragraph,

the Board shall, within 120 days of the filing of
the appeal, decide both the issue of discrimina-
tion and the appealable action in accordance
with the Board’s appellate procedures under sec-
tion 7701 of this title and this section.
(2) In any matter before an agency which in-
volves—
(A) any action described in paragraph (1)(A)
of this subsection; and
(B) any issue of discrimination prohibited
under any provision of law described in para-
graph (1)(B) of this subsection;

the agency shall resolve such matter within 120
days. The decision of the agency in any such
matter shall be a judicially reviewable action
unless the employee appeals the matter to the
Board under paragraph (1) of this subsection.

(3) Any decision of the Board under paragraph
(1) of this subsection shall be a judicially re-
viewable action as of—

(A) the date of issuance of the decision if the
employee or applicant does not file a petition
with the Equal Employment Opportunity
Commission under subsection (b)(1) of this sec-
tion, or

(B) the date the Commission determines not
to consider the decision under subsection (b)(2)
of this section.

(b)(1) An employee or applicant may, within 30
days after notice of the decision of the Board
under subsection (a)(1) of this section, petition
the Commission to consider the decision.

(2) The Commission shall, within 30 days after
the date of the petition, determine whether to
consider the decision. A determination of the
Commission not to consider the decision may
not be used as evidence with respect to any issue
of discrimination in any judicial proceeding con-
cerning that issue.

(3) If the Commission makes a determination
to consider the decision, the Commission shall,
within 60 days after the date of the determina-
tion, consider the entire record of the pro-
ceedings of the Board and, on the basis of the
evidentiary record before the Board, as supple-
mented under paragraph (4) of this subsection,
either—

(A) concur in the decision of the Board; or
(B) issue in writing another decision which
differs from the decision of the Board to the

extent that the Commission finds that, as a

matter of law—

(i) the decision of the Board constitutes an
incorrect interpretation of any provision of
any law, rule, regulation, or policy directive
referred to in subsection (a)(1)(B) of this sec-
tion, or

(ii) the decision involving such provision is
not supported by the evidence in the record
as a whole.
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(4) In considering any decision of the Board
under this subsection, the Commission may
refer the case to the Board, or provide on its
own, for the taking (within such period as per-
mits the Commission to make a decision within
the 60-day period prescribed under this sub-
section) of additional evidence to the extent it
considers necessary to supplement the record.

(5)(A) If the Commission concurs pursuant to
paragraph (3)(A) of this subsection in the deci-
sion of the Board, the decision of the Board shall
be a judicially reviewable action.

(B) If the Commission issues any decision
under paragraph (3)(B) of this subsection, the
Commission shall immediately refer the matter
to the Board.

(c) Within 30 days after receipt by the Board of
the decision of the Commission under subsection
(b)(5)(B) of this section, the Board shall consider
the decision and—

(1) concur and adopt in whole the decision of
the Commission; or

(2) to the extent that the Board finds that,
as a matter of law, (A) the Commission deci-
sion constitutes an incorrect interpretation of
any provision of any civil service law, rule,
regulation or policy directive, or (B) the Com-
mission decision involving such provision is
not supported by the evidence in the record as

a whole—

(i) reaffirm the initial decision of the
Board; or

(ii) reaffirm the initial decision of the
Board with such revisions as it determines
appropriate.

If the Board takes the action provided under
paragraph (1), the decision of the Board shall be
a judicially reviewable action.

(d)(1) If the Board takes any action under sub-
section (c)(2) of this section, the matter shall be
immediately certified to a special panel de-
scribed in paragraph (6) of this subsection. Upon
certification, the Board shall, within 5 days (ex-
cluding Saturdays, Sundays, and holidays),
transmit to the special panel the administrative
record in the proceeding, including—

(A) the factual record compiled under this
section,
(B) the decisions issued by the Board and the

Commission under this section, and

(C) any transcript of oral arguments made,
or legal briefs filed, before the Board or the

Commission.

(2)(A) The special panel shall, within 45 days
after a matter has been certified to it, review
the administrative record transmitted to it and,
on the basis of the record, decide the issues in
dispute and issue a final decision which shall be
a judicially reviewable action.

(B) The special panel shall give due deference
to the respective expertise of the Board and
Commission in making its decision.

(3) The special panel shall refer its decision
under paragraph (2) of this subsection to the
Board and the Board shall order any agency to
take any action appropriate to carry out the de-
cision.

(4) The special panel shall permit the em-
ployee or applicant who brought the complaint
and the employing agency to appear before the
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panel to present oral arguments and to present
written arguments with respect to the matter.

(5) Upon application by the employee or appli-
cant, the Commission may issue such interim
relief as it determines appropriate to mitigate
any exceptional hardship the employee or appli-
cant might otherwise incur as a result of the
certification of any matter under this sub-
section, except that the Commission may not
stay, or order any agency to review on an in-
terim basis, the action referred to in subsection
(a)(1) of this section.

(6)(A) BEach time the Board takes any action
under subsection (c¢)(2) of this section, a special
panel shall be convened which shall consist of—

(i) an individual appointed by the President,
by and with the advice and consent of the Sen-
ate, to serve for a term of 6 years as chairman
of the special panel each time it is convened;

(ii) one member of the Board designated by
the Chairman of the Board each time a panel
is convened; and

(iii) one member of the Commission des-
ignated by the Chairman of the Commission
each time a panel is convened.

The chairman of the special panel may be re-
moved by the President only for inefficiency, ne-
glect of duty, or malfeasance in office.

(B) The chairman is entitled to pay at a rate
equal to the maximum annual rate of basic pay
payable under the General Schedule for each day
he is engaged in the performance of official busi-
ness on the work of the special panel.

(C) The Board and the Commission shall pro-
vide such administrative assistance to the spe-
cial panel as may be necessary and, to the ex-
tent practicable, shall equally divide the costs
of providing the administrative assistance.

(e)(1) Notwithstanding any other provision of
law, if at any time after—

(A) the 120th day following the filing of any
matter described in subsection (a)(2) of this
section with an agency, there is no judicially
reviewable action under this section or an ap-
peal under paragraph (2) of this subsection;

(B) the 120th day following the filing of an
appeal with the Board under subsection (a)(1)
of this section, there is no judicially review-
able action (unless such action is not as the
result of the filing of a petition by the em-
ployee under subsection (b)(1) of this section);
or

(C) the 180th day following the filing of a pe-
tition with the Equal Employment Oppor-
tunity Commission under subsection (b)(1) of
this section, there is no final agency action
under subsection (b), (c), or (d) of this section;

an employee shall be entitled to file a civil ac-
tion to the same extent and in the same manner
as provided in section 717(c) of the Civil Rights
Act of 1964 (42 U.S.C. 2000e-16(c)), section 15(c) of
the Age Discrimination in Employment Act of
1967 (29 U.S.C. 633a(c)), or section 16(b) of the
Fair Labor Standards Act of 1938 (29 U.S.C.
216(b)).

(2) If, at any time after the 120th day following
the filing of any matter described in subsection
(a)(2) of this section with an agency, there is no
judicially reviewable action, the employee may
appeal the matter to the Board under subsection
(a)(1) of this section.
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(3) Nothing in this section shall be construed
to affect the right to trial de novo under any
provision of law described in subsection (a)(1) of
this section after a judicially reviewable action,
including the decision of an agency under sub-
section (a)(2) of this section.

(f) In any case in which an employee is re-
quired to file any action, appeal, or petition
under this section and the employee timely files
the action, appeal, or petition with an agency
other than the agency with which the action,
appeal, or petition is to be filed, the employee
shall be treated as having timely filed the ac-
tion, appeal, or petition as of the date it is filed
with the proper agency.

(Added Pub. L. 95454, title II, §205, Oct. 13, 1978,
92 Stat. 1140; amended Pub. L. 96-54, §2(a)(46),
Aug. 14, 1979, 93 Stat. 384.)

Editorial Notes
REFERENCES IN TEXT

The General Schedule, referred to in subsec. (d)(6)(B),
is set out under section 5332 of this title.

AMENDMENTS

1979—Subsec. (a)(1)(A). Pub. L. 96-54, §2(a)(46)(A), sub-
stituted ‘“‘affected’ for ‘‘effected’.

Subsec. (a)(1)(B)(1). Pub. L. 96-54, §2(a)(46)(B), sub-
stituted ‘‘2000e-16"" for ‘‘2000e-16c”’.

Subsec. (e)(1). Pub. L. 96-54, §2(a)(46)(C), (D), sub-
stituted ‘‘of this section” for ‘‘of this title’’ in subpar.
(C), and “‘216(b)”’ for *‘216(d)”’ in provision following sub-
par. (C).

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 1979 AMENDMENT

Amendment by Pub. L. 96-54 effective July 12, 1979,
see section 2(b) of Pub. L. 96-54, set out as a note under
section 305 of this title.

EFFECTIVE DATE

Section effective 90 days after Oct. 13, 1978, see sec-
tion 907 of Pub. L. 95-454, set out as an Effective Date
of 1978 Amendment note under section 1101 of this title.

§7703. Judicial review of decisions of the Merit
Systems Protection Board

(a)(1) Any employee or applicant for employ-
ment adversely affected or aggrieved by a final
order or decision of the Merit Systems Protec-
tion Board may obtain judicial review of the
order or decision.

(2) The Board shall be named respondent in
any proceeding brought pursuant to this sub-
section, unless the employee or applicant for
employment seeks review of a final order or de-
cision on the merits on the underlying personnel
action or on a request for attorney fees, in
which case the agency responsible for taking the
personnel action shall be the respondent.

(b)(1)(A) Except as provided in subparagraph
(B) and paragraph (2) of this subsection, a peti-
tion to review a final order or final decision of
the Board shall be filed in the United States
Court of Appeals for the Federal Circuit. Not-
withstanding any other provision of law, any pe-
tition for review shall be filed within 60 days
after the Board issues notice of the final order
or decision of the Board.

(B) A petition to review a final order or final
decision of the Board that raises no challenge to
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the Board’s disposition of allegations of a pro-
hibited personnel practice described in section
2302(b) other than practices described in section
2302(b)(8), or 2302(b)(9)(A)({), (B), (C), or (D) shall
be filed in the United States Court of Appeals
for the Federal Circuit or any court of appeals of
competent jurisdiction. Notwithstanding any
other provision of law, any petition for review
shall be filed within 60 days after the Board
issues notice of the final order or decision of the
Board.

(2) Cases of discrimination subject to the pro-
visions of section 7702 of this title shall be filed
under section 717(c) of the Civil Rights Act of
1964 (42 U.S.C. 2000e-16(c)), section 15(c) of the
Age Discrimination in Employment Act of 1967
(29 U.S.C. 633a(c)), and section 16(b) of the Fair
Labor Standards Act of 1938, as amended (29
U.S.C. 216(b)), as applicable. Notwithstanding
any other provision of law, any such case filed
under any such section must be filed within 30
days after the date the individual filing the case
received notice of the judicially reviewable ac-
tion under such section 7702.

(c) In any case filed in the United States Court
of Appeals for the Federal Circuit, the court
shall review the record and hold unlawful and
set aside any agency action, findings, or conclu-
sions found to be—

(1) arbitrary, capricious, an abuse of discre-
tion, or otherwise not in accordance with law;

(2) obtained without procedures required by
law, rule, or regulation having been followed;
or

(3) unsupported by substantial evidence;

except that in the case of discrimination
brought under any section referred to in sub-
section (b)(2) of this section, the employee or ap-
plicant shall have the right to have the facts
subject to trial de novo by the reviewing court.

(d)(1) Except as provided under paragraph (2),
this paragraph shall apply to any review ob-
tained by the Director of the Office of Personnel
Management. The Director may obtain review of
any final order or decision of the Board by fil-
ing, within 60 days after the Board issues notice
of the final order or decision of the Board, a pe-
tition for judicial review in the United States
Court of Appeals for the Federal Circuit if the
Director determines, in the discretion of the Di-
rector, that the Board erred in interpreting a
civil service law, rule, or regulation affecting
personnel management and that the Board’s de-
cision will have a substantial impact on a civil
service law, rule, regulation, or policy directive.
If the Director did not intervene in a matter be-
fore the Board, the Director may not petition
for review of a Board decision under this section
unless the Director first petitions the Board for
a reconsideration of its decision, and such peti-
tion is denied. In addition to the named respond-
ent, the Board and all other parties to the pro-
ceedings before the Board shall have the right to
appear in the proceeding before the Court of Ap-
peals. The granting of the petition for judicial
review shall be at the discretion of the Court of
Appeals.

(2) This paragraph shall apply to any review
obtained by the Director of the Office of Per-
sonnel Management that raises no challenge to
the Board’s disposition of allegations of a pro-
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hibited personnel practice described in section
2302(b) other than practices described in section
2302(b)(8), or 2302(b)(9(A)({), (B), (C), or (D). The
Director may obtain review of any final order or
decision of the Board by filing, within 60 days
after the Board issues notice of the final order
or decision of the Board, a petition for judicial
review in the United States Court of Appeals for
the Federal Circuit or any court of appeals of
competent jurisdiction if the Director deter-
mines, in the discretion of the Director, that the
Board erred in interpreting a civil service law,
rule, or regulation affecting personnel manage-
ment and that the Board’s decision will have a
substantial impact on a civil service law, rule,
regulation, or policy directive. If the Director
did not intervene in a matter before the Board,
the Director may not petition for review of a
Board decision under this section unless the Di-
rector first petitions the Board for a reconsider-
ation of its decision, and such petition is denied.
In addition to the named respondent, the Board
and all other parties to the proceedings before
the Board shall have the right to appear in the
proceeding before the court of appeals. The
granting of the petition for judicial review shall
be at the discretion of the court of appeals.

(Added Pub. L. 95454, title II, §205, Oct. 13, 1978,
92 Stat. 1143; amended Pub. L. 97-164, title I,
§144, Apr. 2, 1982, 96 Stat. 45; Pub. L. 101-12, §10,
Apr. 10, 1989, 103 Stat. 35; Pub. L. 105-311, §10(a),
Oct. 30, 1998, 112 Stat. 2954; Pub. L. 112-199, title
I, §108, Nov. 27, 2012, 126 Stat. 1469; Pub. L.
113-170, §2, Sept. 26, 2014, 128 Stat. 1894; Pub. L.
115-195, §2(a), (b), July 7, 2018, 132 Stat. 1510.)

Editorial Notes

AMENDMENTS

2018—Subsec. (b)(1)(B). Pub. L. 115-195, §2(a), sub-
stituted ‘A petition” for ‘“‘During the 5-year period be-
ginning on the effective date of the Whistleblower Pro-
tection Enhancement Act of 2012, a petition.

Subsec. (d)(2). Pub. L. 115-195, § 2(b), substituted ‘‘This
paragraph’ for ‘‘During the 5-year period beginning on
the effective date of the Whistleblower Protection En-
hancement Act of 2012, this paragraph’’.

2014—Subsecs. (b)(1)(B), (d)(2). Pub. L. 113-170 sub-
stituted ‘‘5-year” for ‘‘2-year’.

2012—Subsec. (b)(1). Pub. L. 112-199, §108(a), added
par. (1) and struck out former par. (1) which read as fol-
lows: ‘“‘Except as provided in paragraph (2) of this sub-
section, a petition to review a final order or final deci-
sion of the Board shall be filed in the United States
Court of Appeals for the Federal Circuit. Notwith-
standing any other provision of law, any petition for
review must be filed within 60 days after the date the
petitioner received notice of the final order or decision
of the Board.”

Subsec. (d). Pub. L. 112-199, §108(b), amended subsec.
(d) generally. Prior to amendment, subsec. (d) read as
follows: ‘“The Director of the Office of Personnel Man-
agement may obtain review of any final order or deci-
sion of the Board by filing, within 60 days after the date
the Director received notice of the final order or deci-
sion of the Board, a petition for judicial review in the
United States Court of Appeals for the Federal Circuit
if the Director determines, in his discretion, that the
Board erred in interpreting a civil service law, rule, or
regulation affecting personnel management and that
the Board’s decision will have a substantial impact on
a civil service law, rule, regulation, or policy directive.
If the Director did not intervene in a matter before the
Board, the Director may not petition for review of a
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Board decision under this section unless the Director
first petitions the Board for a reconsideration of its de-
cision, and such petition is denied. In addition to the
named respondent, the Board and all other parties to
the proceedings before the Board shall have the right to
appear in the proceeding before the Court of Appeals.
The granting of the petition for judicial review shall be
at the discretion of the Court of Appeals.”

1998—Subsec. (b)(1). Pub. L. 105-311, §10(a)(1), sub-
stituted “‘within 60 days’ for ‘“‘within 30 days’’.

Subsec. (d). Pub. L. 105-311, §10(a)(2), in first sen-
tence, inserted ‘‘, within 60 days after the date the Di-
rector received notice of the final order or decision of
the Board,” after ‘‘filing”’.

1989—Subsec. (a)(2). Pub. L. 101-12 amended par. (2)
generally. Prior to amendment, par. (2) read as follows:
““The Board shall be the named respondent in any pro-
ceeding brought pursuant to this subsection, unless the
employee or applicant for employment seeks review of
a final order or decision issued by the Board under sec-
tion 7701. In review of a final order or decision issued
under section 7701, the agency responsible for taking
the action appealed to the Board shall be the named re-
spondent.”’

1982—Subsec. (b)(1). Pub. L. 97-164, §144(1), substituted
‘““United States Court of Appeals for the Federal Cir-
cuit” for ‘“‘Court of Claims or a United States court of
appeals as provided in chapters 91 and 158, respectively,
of title 28”.

Subsec. (¢). Pub. L. 97-164, §144(2), substituted ‘‘Court

of Appeals for the Federal Circuit” for ‘“Court of
Claims or a United States court of appeals’.
Subsec. (d). Pub. L. 97-164, §144(3), substituted

‘““United States Court of Appeals for the Federal Cir-
cuit” for “United States Court of Appeals for the Dis-
trict of Columbia”.

Statutory Notes and Related Subsidiaries
EFFECTIVE DATE OF 2018 AMENDMENT

Pub. L. 115-195, §2(c), July 7, 2018, 132 Stat. 1510, pro-
vided that: ‘“The amendments made by this section
[amending this section] shall take effect as if enacted
on November 26, 2017.”’

EFFECTIVE DATE OF 2012 AMENDMENT

Amendment by Pub. L. 112-199 effective 30 days after
Nov. 27, 2012, see section 202 of Pub. L. 112-199, set out
as a note under section 1204 of this title.

EFFECTIVE DATE OF 1998 AMENDMENT

Pub. L. 105-311, §10(b), Oct. 30, 1998, 112 Stat. 2954, pro-
vided that: ‘“The amendments made by this section
[amending this section] shall take effect on the date of
enactment of this Act [Oct. 30, 1998], and apply to any
suit, action, or other administrative or judicial pro-
ceeding pending on such date or commenced on or after
such date.”

EFFECTIVE DATE OF 1989 AMENDMENT

Amendment by Pub. L. 101-12 effective 90 days fol-
lowing Apr. 10, 1989, see section 11 of Pub. L. 101-12, set
out as a note under section 1201 of this title.

EFFECTIVE DATE OF 1982 AMENDMENT

Amendment by Pub. L. 97-164 effective Oct. 1, 1982,
see section 402 of Pub. L. 97-164, set out as a note under
section 171 of Title 28, Judiciary and Judicial Proce-
dure.

EFFECTIVE DATE

Section effective 90 days after Oct. 13, 1978, see sec-
tion 907 of Pub. L. 95-454, set out as an Effective Date
of 1978 Amendment note under section 1101 of this title.

SAVINGS PROVISION

For effect of Pub. L. 101-12 on orders, rules, and regu-
lations issued before effective date of Pub. L. 101-12, ad-
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ministrative proceedings pending at time provisions of
Pub. L. 101-12 take effect, and suits and other pro-
ceedings as in effect immediately before effective date
of Pub. L. 101-12, see section 7 of Pub. L. 101-12 set out
as a note under section 1201 of this title.

CHAPTER 79—SERVICES TO EMPLOYEES

Sec.

7901. Health service programs.

7902. Safety programs.

7903. Protective clothing and equipment.

7904. Employee assistance programs relating to
drug abuse and alcohol abuse.

7905. Programs to encourage commuting by means
other than single-occupancy motor vehi-
cles.

7906. Services of post-combat case coordinators.

Editorial Notes

AMENDMENTS

2011—Pub. L. 112-81, div. A, title XI, §1106(b), Dec. 31,
2011, 125 Stat. 1614, added item 7906.

1993—Pub. L. 103-172, §2(b), Dec. 2, 1993, 107 Stat. 1996,
added item 7905.

1986—Pub. L. 99-570, title VI, §6004(b), Oct. 27, 1986, 100
Stat. 3207-159, added item 7904.

Statutory Notes and Related Subsidiaries

STATE OR LOCAL GOVERNMENT PROGRAMS ENCOUR-
AGING EMPLOYEE USE OF PUBLIC TRANSPORTATION;
FEDERAL AGENCY PARTICIPATION

Pub. L. 102-241, §44, Dec. 19, 1991, 105 Stat. 2226, pro-
vided that: ‘“The Department of Transportation may
include military personnel of the Coast Guard in any
program in which the Department participates under
section 629 of the Treasury, Postal Service and General
Government Appropriations Act, 1991, Public Law
101-509 [set out Dbelow], notwithstanding section
629(c)(2) of that Act.”

[For transfer of authorities, functions, personnel, and
assets of the Coast Guard, including the authorities
and functions of the Secretary of Transportation relat-
ing thereto, to the Department of Homeland Security,
and for treatment of related references, see sections
468(b), 551(d), 5562(d), and 557 of Title 6, Domestic Secu-
rity, and the Department of Homeland Security Reor-
ganization Plan of November 25, 2002, as modified, set
out as a note under section 542 of Title 6.]

Pub. L. 101-509, title VI, §629, Nov. 5, 1990, 104 Stat.
1478, authorized Federal agencies and employees to par-
ticipate in State or local government programs encour-
aging employees to use public transportation, directed
General Accounting Office, not later than June 30, 1993,
to conduct a study and submit a report on the imple-
mentation of such programs, and provided that this
section was repealed effective Dec. 31, 1993.

§7901. Health service programs

(a) The head of each agency of the Govern-
ment of the United States may establish, within
the limits of appropriations available, a health
service program to promote and maintain the
physical and mental fitness of employees under
his jurisdiction.

(b) A health service program may be estab-
lished by contract or otherwise, but only—

(1) after consultation with the Secretary of
Health, Education, and Welfare and consider-
ation of its recommendations; and

(2) in localities where there are a sufficient
number of employees to warrant providing the
service.

(c) A health service program is limited to—
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(1) treatment of on-the-job illness and dental
conditions requiring emergency attention;

(2) preemployment and other examinations;

(3) referral of employees to private physi-
cians and dentists; and

(4) preventive programs relating to health.

(d) The Secretary of Health, Education, and
Welfare, on request, shall review a health serv-
ice program conducted under this section and
shall submit comment and recommendations to
the head of the agency concerned.

(e) When this section authorizes the use of the
professional services of physicians, that author-
ization includes the use of the professional serv-
ices of surgeons and osteopathic practitioners
within the scope of their practice as defined by
State law.

(f) The health programs conducted by the Ten-
nessee Valley Authority are not affected by this
section.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 530; Pub. L.
90-83, §1(47), Sept. 11, 1967, 81 Stat. 209; Pub. L.
104-201, div. C, title XXXV, §3548(a)(9), Sept. 23,
1996, 110 Stat. 2869.)

HISTORICAL AND REVISION NOTES

1966 AcT
P Revised Statutes and
Derivation U.S. Code Statutes at Large
.................. 51U.S.C. 150. Aug. 8, 1946, ch. 865, 60 Stat.
903.
Sept. 23, 1950, ch. 1010, §8, 64
Stat. 986.

In subsection (a), the words ‘‘agency of the Govern-
ment of the United States’ are coextensive with and
substituted for ‘‘departments and agencies including
Government-owned and controlled corporations’ to
avoid confusion with the definitions in sections 101-105.

In subsection (d) the word ‘‘appropriate’” in the
phrase ‘‘appropriate comment and recommendations”
is omitted as unnecessary. The words ‘‘to the head of
the agency concerned’ are added for clarity.

In subsection (e), the substance of the definition of
‘“‘physician’ in former section 790 is substituted for the
reference to that section.

In subsection (£)(2) and (3), the words ‘‘Canal Zone
Government” and ‘‘Panama Canal Company’ are sub-
stituted for ‘‘Panama Canal’”’ and ‘‘Panama Railroad’’,
respectively, on the authority of the Act of Sept. 26,
1950, ch. 1049, §2(a), 64 Stat. 1038.

The last proviso of the first sentence of the Act of
Aug. 8, 1946, is omitted as executed.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface to the report.

1967 AcT

This section amends 5 U.S.C. 7901 to reflect 1966 Reor-
ganization Plan No. 3, effective June 25, 1966, 80 Stat.
1610, section 1 of which transferred all functions of the
Public Health Service to the Secretary of Health, Edu-
cation, and Welfare.

Editorial Notes

AMENDMENTS

1996—Subsec. (f). Pub. L. 104-201 amended subsec. (f)
generally. Prior to amendment, subsec. (f) read as fol-
lows: ‘“The health programs conducted by the following
agencies are not affected by this section—

‘(1) the Tennessee Valley Authority;
‘(2) the Canal Zone Government; and
¢(3) the Panama Canal Company.”’
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