
 1

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
EXXONMOBIL OIL CORPORATION,  ) 
a New York Corporation    ) 
       ) 
   Plaintiff,   ) 
       ) 
 vs.      )   No. 07 CV 4278 
       ) 
AMEX CONSTRUCTION CO., INC.,  )   Honorable Judge Kendall 
an Indiana Corporation    )     
       )   Magistrate Judge Soat-Brown  
  Defendant/Third-Party Plaintiff ) 
       ) 
 vs.      ) 
       ) 
ISCO INDUSTRIES, LLC, a Kentucky Limited  ) 
Liability Company, and AMBITECH   ) 
ENGINEERING CORPORATION,   )  
an Illinois corporation,    ) 
       ) 
   Third-Party Defendants.  ) 
 

 
MOTION TO APPLY FED. R. CIV. P. RULE 61 

AND ENTER JUDGMENT ON COUNT II (NEGLIGENCE) 
 
 NOW COMES ExxonMobil, and for its present motion, states and moves as 
follows, viz: 
 
1. Fed. R. Civ. P. 61 provides, in pertinent part, as follows: “At every stage of the 

proceeding, the court must disregard all errors and defects that do not affect any party's 

substantial rights.” (Fed. R. Civ. P. 61)  

 

2. This Court correctly noted in its Memorandum Opinion and Order (CM/ECF 

#348), both ExxonMobil and Amex moved for summary judgment on Count II of 

ExxonMobil’s complaint (negligence), but neither party designated their respective 

pleadings or responses as cross-motions. (CM/ECF #348, Pg. 35, note 7)  
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3. ExxonMobil acknowledges that it should have so labeled and designated its 

pleadings.  However, all of the issues, operative facts and testimony have been presented 

to this Court. Under these facts, the harmless error doctrine embodied in Rule 61 should 

be applied.    

 

4.  The U.S. Supreme Court and fellow district courts have recognized that summary 

judgment is a procedure which conserves precious judicial resources and, as a result, may 

even be entered sua sponte, so long as the parties have had the opportunity to address the 

respective issues. Celtox  Corp. v. Catrett, 477 U.S. 317, 326  (1986) “[D]istrict courts 

are widely acknowledged to possess the power to enter summary judgments sua sponte, 

so long as the losing party was on notice that she had to come forward with all of her 

evidence.”  

 

5. Similarly, district courts have noted that judicial economy warrants summary 

judgment even in the absence of a cross-motion. Dominici v. Board of Educ. of City of 

Chicago, 881 F.Supp. 315 at 322, ( N.D.Ill.,1995): “However, in this case the issue has 

been fully briefed by both parties, and the Court simply lacks a cross-motion for 

summary judgment from the Plaintiffs. In this circumstance, the Court finds that judicial 

economy warrants the entry of judgment without further briefing.” Dayton Eelectric 

Man. V. APCOM, Inc. 782 F. Supp. 389, 392, (N.D. Ill. 1992) “[I]t is most desirable that 

the court cut through mere outworn procedural niceties and make the same decision as 

would have been made had the defendant made a cross-motion for summary judgment” 

citing Coach Leatherware Co., Inc. v. AnnTaylor, Inc., 933 F.2d 162, 167 (2d Cir.1991). 

 

6. Pursuant to Fed. R. 61, Plaintiff now moves to hold as harmless the Plaintiff’s  

failure to label its motion or response as a cross-motion, and to enter summary judgment 

for ExxonMobil on Count II (negligence) for the sum of $6,000,0000. Respectfully, such 

a result would result in no procedural or substantive harm, and would serve the interests 

of justice. 
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7. In ExxonMobil’s LR 56.1, and Amex’s answer thereto, it was not disputed that 

the shutdown of the refinery was a sudden and dangerous event which caused damage to 

ExxonMobil property. (CM/ECF #232, Nos. 17-27 (Ex. “A”)) The inability to cool 

Liquid Petroleum Gases (LPG’s) was not only dangerous and emergent, but also resulted 

in the destruction of hydrocarbon in production, broken seals, the fouling of heat 

exchangers, the loss of chemicals, as well as other property damage. (CM/ECF # 348, Pg. 

35: CM/ECF #232, Nos. 17-27 (Ex. “A”).  

 

8.  ExxonMobil suffered $14.9 million in damages, which damages have been 

established pursuant to Fed. R. Civ. P. 56 (d)(1)1.  (CM/ECF #348, pg. 39: “Exxon 

further alleges, and Amex offers nothing to dispute, $14,913,656 in losses due to the 

emergency shut-down and costs associated with start-up”). 

 

9. Amex has only $6 million in insurance. (CM/ECF #  21) However, pursuant to the 

parties’ Continuing Services Agreement (CSA), recovery for negligence damages are 

capped at Amex’s insurance, which provision this Court held enforceable. (CM/ECF # 

348, pg. 40)2 Respectfully, entry of judgment on Count II for such amount is warranted 

and reasonable, and will speed along the conclusion of this matter.       

 

10. The decision will speed along this case, and benefit Amex, because the Seventh 

Circuit has noted that coverage under a commercial general liability policy (CGL) policy 

follows the Moorman doctrine.   Wausau Underwriters Insurance Co. v. United Plastics 

Group, Inc. 512 F.3rd. 953, 957-958 (7th Cir. 2008), viz:  

 

                                                 
1 “If summary judgment is not rendered on the whole action, the court should, to the 
extent practicable, determine what material facts are not genuinely at issue…It should 
then issue an order specifying what facts — including items of damages or other relief — 
are not genuinely at issue. The facts so specified must be treated as established in the 
action.” Fed. R. Civ. P. 56(d)(1) (emphasis added) 
 
2  Whether the recoverable damages under Count I (warranty) are “capped” remains at 
issue. Plaintiff had hoped an insurance tender would be made and a settlement 
consummated.  However, such was not the case. Whether the clarity currently sought will 
result in the carrier reconsidering its position remains an open question.     
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“Suppose that because an auto repair shop replaces a car's 

defective carburetor with a pineapple, the car will not start. 

The repair shop's mistake would make the car seriously 

defective, but it would not cause any physical damage to the 

car, and so any damages awarded against the shop would not 

be covered by its GCL policy. (citation omitted) Not so with 

respect to damages that  the jury awarded Microtherm in the 

Texas case because of physical damage that the defective 

water chambers caused to the heaters or to any other 

property. Tort liability for such consequential damages is 

limited by the principles of tort causation, but whatever 

liability the court imposed in a tort suit would, as 

consequential damages from tortiously inflicted property 

damage, be within the “because of property damage” 

coverage of the Comprehensive General Liability policy.” 

Wasuau, 512 F.3d at 958).  

 
10. As this Court has already noted, the damage at issue was not to the component 

parts related to the HDPE, but to other property, viz: “Here, on the other hand, the 

resulting property damaged (hydrocarbons, heat exchangers, pump seals, and mechanical 

devices) were not component parts bargained for in the HDPE Project, and therefore 

damage to them could not have been foreseen as a direct consequence of any failure of 

the HDPE pipe.”  (CM/ECF # 348, Pg. 35) The damage to “other property” element, as 

well and the danger involved, has been established and there is no true factual dispute for 

a jury to determine on Count II (negligence).  

 

11. In sum, an extensive record and briefings have been placed before the Court. This 

comprehensive record demonstrates the applicability of the “dangerous and sudden” 

exception to the Moorman doctrine and significant damage to “other property”. Under 

these facts, applying the harmless error doctrine is warranted.  
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12. Both parties put forth their evidence and both sought summary judgment as to 

Count II (negligence). The elements of the Moorman exception have been established 

and the damages incurred are not in dispute. The established damages incurred are far 

beyond the $6m damage cap, and both parties should be held to their bargain with regards 

to negligence. ExxonMobil agreed to limit negligence damages to Amex’s insurance, and 

Amex agreed to carry such insurance to compensate ExxonMobil.  

 

13. Plaintiff acknowledges it should have properly designated and labeled its 

pleadings. Fault for this oversight clearly lies at the feet of the Plaintiff. However, given 

the extensive briefings and record placed before the Court the relief sought herein is 

warranted. The time and attention of jury, and this Court, should not be expended to 

determine facts which are not actually in dispute, and which have already been 

established via Fed. R. Civ. P. 56(d)(1).    

 

WHEREFORE,  Plaintiff moves this Honorable Court to apply the harmless 

error doctrine and to enter judgment on Count II (negligence), in the amount of 

$6,000,000.00, and for all such other and further relief this Court deems proper, just and 

fit.  

 

EXXONMOBIL OIL CORPORATION,  

By: /s/ Frank P. Andreano  
     One of its Attorneys  
 
        
Frank P. Andreano  
ARDC No. 6202756 
BRUMUND, JACOBS, HAMMEL, 
DAVIDSON & ANDREANO LLC 
58 East Clinton Street, Suite 200 
Joliet, Illinois  60432 
Telephone: (8l5) 723-0628 
fandreano@brumund-jacobs.com 
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Exhibit “A” 
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