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and Paul a Bennett (“the Bennetts”) (collectively “Defendants”)
nmotion to dismss Geg Manning Auctions, Inc.’s (“Plaintiff” or
“GVA") conplaint for inproper venue and | ack of personal
jurisdiction or alternatively, to transfer this matter to the
District of Maryland. This Court has jurisdiction over this
matter under 28 U.S.C. 88 1331, 1332% 1367 and 18 U S.C. §
1964(c). For the reasons set forth below, venue in the District
of New Jersey is proper and Defendants’ notion to dismss the
conplaint for inproper venue and | ack of jurisdiction or
alternatively, to transfer venue to the District of Mryl and
pursuant to 28 U S.C. § 1404(a) is DEN ED

FACTUAL BACKGROUND

Parti es

Plaintiff GVA is a Delaware corporation with its principa
offices located in West Caldwell, New Jersey. (Conpl., 1 1.)

Def endant MBI is a corporation with its principal place of
busi ness in Baltinore, Maryland. (1d., ¥ 3.)

Def endant Carlton J. Ful mer was an enpl oyee of plaintiff GVA

! The Court acknow edges that Defendants assert, as an
alternative argunent, that this Court nmay |ack diversity
jurisdiction because the anount in controversy is below the
requi site $75,000.00. |In order to analyze this argument,
however, the Court would first need to determ ne whet her
Plaintiff’s custonmer list is a trade secret, which it clainms is
its nost val uable asset worth in excess of $2,000,000.00. The
parties did not focus upon this issue in their briefs; therefore,
the Court will not address it at this tinme. Furthernore, Counts
Si x and Seven of the Conplaint assert clains under federal
statutes.
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fromJuly 1997 to April 2002. (ld., T 2.) Fulnmer becane an
enpl oyee of defendant MB in May 2002. (1d.) He currently
resides in Kingsville, Maryland. (1d.)

Def endants Harvey and Paul a Bennett reside in Maryland, are
marri ed and are principal stockholders, officers and directors of
MBI. (ld., T 4.)

1. Procedural History

On May 4, 2004, Plaintiff filed a ten-count conplaint? with
this Court. On May 5, 2004 Plaintiff brought an application for
an order to show cause seeking a prelimnary injunction against
Def endants requesting that the Court enjoin and restrain
Def endants fromutilizing information contained in an all egedly
wrongful ly obtained, confidential custoner list. Plaintiff also
requested that this Court issue an order preserving the conputers
al l egedly used by Defendants to convert and neld Plaintiff’s
custonmer list into a newlist. On June 16, 2004, the Court for
reasons stated in its opinion and order denied Plaintiff’s notion
for a prelimnary injunction and vacated tenporary restraints.

G eg Manning Auctions. Inc. v. Fulnmer, Cv. No. 04-2076, slip op

2 Plaintiff’s counts include breach of contract (Count
One), breach of fiduciary duty (Count Two), conspiracy to violate
contractual and fiduciary obligations (Count Three), conversion
(Count four), unfair conpetition (Count Five), irreparable
damages (Count Six), violation of 18 U S.C. 8§ 1961 and 18 U. S. C.
§ 1962 (b)(c) and (d) (Count Seven), conspiracy to violate 18
U S C 8§ 1962(c) and 18 U.S.C. 8§ 1962(d) (Count Eight), violation
of NNJ.S. A 2C 41-2(c) (Count Nine), and conspiracy to violate
N.J.S.A 2C 41-2(c) and N.J.S. A 2C 41-2(d) (Count Ten).
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at 11-14 (D.N. J. June 16, 2004).

Subsequent |y, on Novenber 4, 2004, Defendants filed a notion
to dismss Plaintiff’s conplaint for inproper venue and | ack of
personal jurisdiction or alternatively, to transfer this matter
to the District of Maryland. Follow ng oral argument of the
notion in Decenber 2004 and pursuant to this Court’s directive,
the parties commenced di scovery on the venue and jurisdiction
i ssues.

I11. Factual Background

Plaintiff GVA has been in the business of auctioning,
selling and purchasing stanps since the 1960's. (Conpl., ¥ 10).
Def endant MB has been one of approximately five principal
conpetitors of GVA for several years. (ld., ¥ 12). Both
conpani es conpete with each other to attract nerchandi se for
auction and potential bidders to their auctions. (ld., 1 13-
14) .

For years GVA has continually devel oped a custoner |i st
which it considers its nost valuable asset. (ld., T 15; Manning
Cert., 1 3). Plaintiff clains that the list is worth in excess
of $2,000,000.00. (Manning Cert., T 4). Plaintiff contends that
the customer list is a trade secret because it contains
informati on about its custoners that is not available from
outside sources. (Conpl., ¥ 16). Specifically, Plaintiff clains

that the nanmes, addresses and credit reports of its custoners
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cannot be found in the public domain. (1d.) Additionally,
Plaintiff proffers that the all eged wongfully obtained custoner
list contains information identifying the custoners who provide
t he hi ghest volume of business and who purchase the greatest
anount of stanps. (Manning Second Cert., § 8). Plaintiff
contends that the above information was all egedly obtained by
Def endant s t hrough m sappropriation for the purpose of engagi ng
in unfair conpetition. (Pl.’s Br. at 9).

Def endant Ful ner was enpl oyed by GVA for approximately five
years and had access to the all eged confidential customer |ist.
(Conpl., ¥ 19). Plaintiff asserts that during his enpl oynent
Ful mer agreed to abide by the provisions of GW' s enpl oyee
handbook. (1d., 1Y 20-22; Conpl., Ex. B). The enpl oyee handbook
included a provision that any confidential information acquired
during the course of enploynent would not be used for personal
gain or the benefit of a third party. (ld.,. 91 21-22; Conpl.,
Ex. B). The acknow edgnent of receipt of GV s enpl oyee handbook
si gned by defendant Ful mer, however, states that the handbook is

nei ther a contract nor a legally binding docunent.® (Conpl., Ex.

3 The Court notes that the precise | anguage used in the
si gned acknow edgnment recei pt of GVA's enpl oyee handbook st at es:

| understand that the handbook is neither a
contract of enploynment nor a | egal docunent
and nothing in the handbook creates an
express or inplied contract of enploynent or
a guarantee or prom se of any kind.... |
under stand that during the course of ny
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A).

GVA cl ains that nost enpl oyees were provided access to its
conput er system because the access was necessary. (Mnning
Second Cert., ¥ 4). GVA further asserts that Fulnmer was required
to return to plaintiff any conmputer system i nformation obtained
during his enploynment upon | eaving his position, pursuant to the
Enpl oyee Handbook. (1d.) 1In addition, GVA clains that when
Ful mer left GVA to work for MBI he copied the custonmer |ist and
delivered it to MBl. (lId., T 24). QWA alleges that Ful ner
engaged in wongful and tortious conduct in assisting with the
nmel ding of GW s and MBI’'s custoner lists. (lId., T 27). GVA
clainms that approxi mtely 30% of its custoners were added to
Def endant MBI's customer list. (Manning Second Cert., § 13).
Plaintiff further asserts that the “Additional Nanmes” added to
MBI's list are “sel ect buyers” who buy from GVA due to “good
rel ati ons” devel oped throughout years in business. (See id., §
12).

Beverly Banner (“Banner”), a current enployee of GVA who was
previously enmployed by MBI, informed GVA of the alleged inproper

conduct of Fulmer and the Bennetts. (Banner Cert., 1Y 5-12).

enpl oyment, confidential and proprietary
information will be made available to me. |
agree to abide by all policies in the
handbook concerni ng such information.

(Conpl ., Ex. A).
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Banner clains that the Bennetts requested that she conpare MBI’s
customer list with GW s custoner |ist and make recommendati ons
of what nanes should be added to MB's list. (ld., ¥ 8). Banner
made conments and notes on the GVA list and then gave it to
Ful mer and the Bennetts. (Banner Cert., 1 9; Conpl., Ex. O
Banner also clains that she | ater observed Paul a Bennett’s
“niece,” Kim consolidating the MBI and GVA |ists. (Banner
Cert., ¥ 10). Furthernore, GVA alleges that Ful mer used his
personal conputer to work on the new list and MBI used its own
conputer systemto prepare the newlist. (Banner Cert., 1 12).
Banner all eges that the purpose for consolidating the lists was
to enlarge MBI's |list for advertising, sales and solicitations.
(ld., 1 11).

Def endant Ful mer, however, denies Banner’'s allegations and
clainms that while enployed by GVA he observed a | ack of
saf equards and precautions to nmaintain the all eged secrecy of its
custonmer lists. (Fulmer Aff., 9 3). Specifically, Fulnmer clains
that virtually every one of GVA's enpl oyees who had access to the
general conputer system had access to the custoner list. (l1d.)
In addition, Fulmer clains that GVA did not require enployees to
have a conputer password to access the custonmer list. (1d.)
Ful mer al so clains that he accessed GVA's conputer system from
his home and did not sign a confidentiality agreenent regarding

the information stored on GVA's conputer system (ld., 1 4).
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Ful mer alleges that while working for MBI it received from
GVA an unsolicited group e-nail which included the e-nai
addresses of all other recipients. (ld., 1 5). Fulner clains
that he assuned the other recipients of the e-mail were GW s
custoners and he was able to identify nmany of the recipients who
were already a part of MBI's customer list. (l1d.) Fulner
further clainms that nore than 80% of those on GV s custoner |i st
were maj or or comon stanp coll ection buyers known to auction
conpanies within the industry. (See id., 1 6).

Ful mer asserts that there were only two transacti ons nade
between MBI and the “Additional Nanmes” found on GVA's customer
list. (l1d.) Fulmer alleges that these two transactions anounted
to less than $13,000 in gross profit for MBI. (ld.) Fulmer
cl aims, however, that these two transactions woul d have occurred
regardl ess of whether these Additional Nanmes were added to MBI's
custonmer list due to the all eged coincidental personal
rel ationship and referral of these two custoners to MBI. (See
id.) Additionally, Fulmer clains that prospective custoners nmay
bid on stanps on the internet through e-Bay Live Auctions, which
makes it possible for several or all of the Additional Names of
GW s |list to do business with MBI. (ld., T 7).

Plaintiff asserts that on approxi mately February 25, 2004,
GVA' s attorneys requested that MBI take “certain action” with

regard to the customer list, but MBI failed to address the
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probl em adequately. (Conpl., 1Y 29-32). GVA clains that MBI
continues to utilize the custonmer |ist and trade secrets obtained
through Fulnmer’s alleged m sconduct. (Id., T 33). GVA further
clainms that MBI's all eged m sconduct will continue to cause
substanti al danmages through unfair conpetition. (Mnning Cert.,
1 8).

DI SCUSSI ON

Per sonal Juri sdiction

A Standard of Law Applied to Motion to Dism ss
Pursuant to Fed. R Gv. P. 12(b)(2)

Def endants ask this Court to dismss the clains against them
for lack of personal jurisdiction, pursuant to Federal Rule of
G vil Procedure 12(b)(2). Were a defendant challenges a court’s
exerci se of personal jurisdiction, the burden is on the plaintiff

to make a prim facie showing of jurisdiction. See Mllon Bank

(East) PSFS Nat. Ass’'n v. Farino, 960 F.2d 1217, 1223 (3d Gr.

1992); Tine Share Vacation v. Atlantic Resorts, Ltd., 735 F.2d

61, 63 (3d Cir. 1984). To neet this burden, the plaintiff mnust
establish “with reasonable particularity, sufficient contacts
bet ween the defendant and the forumstate.” 1d. (citing

Provident Nat’'l Bank v. California Fed. Sav. and Loan Assoc., 819

F.2d 434 (3d Cir. 1987)). \Wen deciding whether to dismss a
case for lack of personal jurisdiction, the court nust accept as
true the allegations in the conplaint and resol ve disputed issues

of fact in favor of the plaintiff. See Carteret Savs. Bank V.
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Shushan, 954 F.2d 141, 142 n.1 (3d GCr. 1992) cert. denied, 506

Us 817, 113 S .. 61, 121 L. Ed. 2d 29 (1992).

Furthernore, a federal court has jurisdiction over a non-
resi dent defendant to the extent authorized by the | aw of the
state in which that court sits. Fed. R Gv. P. 4(e); North

Penn. Gas Co. v. Corning Natural Gas Corp., 897 F.2d 687, 689 (3d

Cr. 1990). Accordingly, federal courts sitting in New Jersey
apply New Jersey | aw when interpreting the neaning of due process

for the purpose of personal jurisdiction. Eason v. Linden

Avionics, Inc., 706 F. Supp. 311, 319 (D.N. J. 1989).

The New Jersey long armstatute permts out-of-state service
as far as is constitutionally perm ssible under the fourteenth

anmendnent . N.J. Court Rule 4:4-4; DeJdanes v. Magnificence

Carriers, 654 F. 2d 280, 284 (3d Cr. 1981), cert. denied, 454

U S. 1085 (1981). Under the fourteenth amendnent, personal
jurisdiction exists where the plaintiff denonstrates the
def endant has sufficient m ninmumcontacts with the forum state.

Burger King Corp. v. Rudzewicz, 471 U S. 462, 476 (1985).

What constitutes mninmumcontacts varies with the “quality

and nature of the defendant’s activity.” Burke v. Quartey, 969

F. Supp. 921, 924 (D.N.J. 1997) (quoting Hanson v. Denckla, 357

U S. 235, 253 (1958)). The plaintiff may denonstrate that the
court has general jurisdiction by showi ng that the defendant has

continuous and systematic contacts with the forumor specific
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jurisdiction by show ng that the cause of action arose out of
defendant’s activities within or directed towards the forum

state. See Helicopertos Nacionales de Colonbia, S.A v. Hall,

466 U.S. 408, 414-16 (1984). \Wether asserting that the court
has specific or general jurisdiction, the plaintiff nust
establish that the defendant’s contacts with the forumare such
that the defendant could “reasonably anticipate being haled into

court there.” Wrldw de Vol kswagon Corp. v. Wodson, 444 U.S.

286, 292 (1980). These contacts nust have a basis in “sonme act
by which the defendant purposefully avails itself of the
privilege of conducting activities within the forum State, thus
i nvoki ng the benefits and protection of its laws.” Hanson, 357
U S. at 253. The absence of a physical presence in the forum
state is not determ native as long as the facts denonstrate

pur poseful avail nent by the defendant of the |laws of the state.

North Penn. Gas Co., 897 F.2d at 691.

GVA bears the burden of denonstrating that Defendants
Ful mer, MBI and the Bennetts’ contacts with this state are

sufficient to give this Court in personamjurisdiction. GVA nust

denonstrate that either this cause of action arose from

Def endants’ activities within New Jersey (specific jurisdiction)
or their continuous and systematic contacts with New Jersey
(general jurisdiction).

1. Speci fic Jurisdiction

-11-
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The Court considers first whether there is specific
jurisdiction over MBI, Fulnmer and the Bennetts. For a court to
properly exercise specific personal jurisdiction, the litigation
nmust arise out of in-forumactivities or activities directed
toward the forum and “it is essential . . . that there be sone
act by which the defendant purposefully avails itself of the
privilege of conducting activities within the forum|[State], thus

i nvoki ng the benefits and protection of its laws.” Covenant Bank

for Savs. v. Cohen, 806 F. Supp. 52, 56 (D.N. J. 1992)(quoting

Hanson v. Denckla, 357 U S. 235, 253 (1958)). A court nust al so

consi der whet her exercising jurisdiction over the defendant would
violate traditional notions of “fair play and substanti al

justice.” Int’|l Shoe Co. v. State of Wash., etc., 326 U S. 310

(1945). A court may not exercise jurisdiction in such a way as
to make litigation “so gravely difficult and inconvenient that a

party is at a severe disadvantage to his opponent.” Burger King

Corp., 471 U.S. at 478. “[Dlue process is satisfied when a forum
asserts jurisdiction over a defendant who undertakes affirmative
acts which the defendant should reasonably foresee would lead to

econom ¢ damages within the forum” Covenant Bank, 806 F. Supp.

at 56.

A. Speci fic Jurisdiction over MBI

Def endant MBI is subject to the specific jurisdiction of

this Court. The evidence indicates that MBI knew that the

-12-
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i nformati on on the customer database in question belonged to GVA
and took affirmative steps to incorporate contents of the

cust oner database to their own database. By nelding GW s

cust oner database with their own MBI enhanced its ability to
identify and target new clients, particularly potential clients
in New Jersey. As a result, substantial of GVW s New Jersey
business interests were inpaired by MBI's actions and these
results could have been foreseen by MBI

B. Specific Jurisdiction Over Ful mer

Def endant Ful ner is also subject to the specific
jurisdiction of this Court. Fulnmer had access to GV s custoner
dat abase while residing in New Jersey and working at GV’ s
corporate headquarters. Mreover, Fulner’s experience in the
stanp col |l ection busi ness nade himaware that GVA's custoner
dat abase woul d provide MBI with an unfair ability to conpete with
GVA. In addition, Fulmer’s signature of GVA's Enpl oyee Handbook
Acknow edgnment, while residing and working in New Jersey,

i ndi cates his awareness that providing MBI with the custoner

dat abase would result in a violation of GW s poli cies.
Furthernore, GVA enployed Fulnmer until April 2002 when Ful mer
left his position with GVA and i nedi ately began working for MBI
inasimlar position during the sane nonth. It can be
reasonably inferred that at |east one reason MBI recruited Ful mer

was to have an experienced enpl oyee who woul d provi de the conpany
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with internal information regarding a conpetitor’s business
operations and customer information.

Further, the “accidental” e-mail Ful mer received from GVA
allegedly did not contain GVA's custoners addresses, tel ephone
nunbers, credit history or any other information. (See
Certification of Yale |I. Lazris, Esq. (“Lazris Cert.”) at Ex. H
Boi sclair Dep. 32:15-23.) Fulmer, however, infornmed the Bennetts
that he possessed additional information regarding GVA' s
custoners obtained during his enploynent with GVA in New Jersey.
(See id. at Ex. E, P. Bennett Dep. 21:8-15-22:10.) In response,

t he Bennets directed Fulner to add GV s custoner nanmes fromthe
e-mail to MBI's customer |list and mail the “additional” custoners
copies of MBI's large | ot auction catalogs. (See id. at Ex. E.

P. Bennett Dep. 30:16-31:2.) Therefore, Fulner’'s intentional
conduct of obtaining and not returning GVWA's custoner database
whil e residing and working in New Jersey is sufficient contact to
confer specific jurisdiction.

C. Specific Jurisdiction Over the Bennetts

In addition, this Court has specific jurisdiction over the
Bennetts. Paula Bennett admitted that she recognized that the
custoners on the GVA e-mail were large |ot stanp auction
custoners and directed Fulnmer to mail GVA's custoners copies of
MBI's large | ot auction catalogs. (See id. at Ex. E, P. Bennett

Dep. 21:8-22:10; 30:16-31:2.) The record denonstrates that

-14-
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Harvey and Paul a Bennett knew that the custoner database bel onged
to GVA and made affirmative steps to incorporate and convert the
content of the database. Specifically, the Bennetts directed

Ful mer and Banner to incorporate GVA's custoner database into

MBI 's own database. Consequently, the Bennetts actions caused
GVA to experience damages or | osses of customer in New Jersey and
ot her states.

2. General Jurisdiction

The Court next addresses whether MBI is subject to general
jurisdiction. An exercise of general jurisdiction is consistent
wi th due process only when the plaintiff has satisfied the burden
of establishing that the defendant’s contacts are continuous and

substantial. See G angola v. Walt Disney Wrld Co., 753 F. Supp.

148, 154 (D.N. J. 1990); Exton v. Qur Farm 1Inc., 943 F. Supp.

432, 437 (D.N.J 1996). Such continuous and substantial contacts
with the forumw |l allow a court to exercise genera
jurisdiction over the defendant even where the underlying cause
of action is not specifically related to defendant’s contacts.

See Int’l Shoe Co. v. State of Wash., etc., 326 U S. 310 (1945).

A. General Jurisdiction Over MBI

MBI is subject to general jurisdiction. The record reveals
that MBI (1) enployed at |east one individual, Leslie M
Boi sclair (“Boisclair”), in New Jersey (Certification of Leslie

M Boisclair (“Boisclair Cert.”) at 1 5.); (2) has a sufficient

-15-
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stanp auction custoner base in New Jersey (Certification of Yale
|. Lazris, Esq. (“Lazris Cert.”) at Ex. A, C, & G; (3) actively
solicits custoners in New Jersey through personal contact,
journal advertisenments and unsolicited mailings of auction
cat al ogues (Lazris Cert., EX. C & G ; and (4) has received a
financial benefit from conducting business in New Jersey between
Decenber 2002 and February 2005 (Lazris Cert., Ex. 1).

Particularly, the evidence indicates that MBI has
participated in actions in furtherance of its business interest
in New Jersey. For exanple, MBI enployees have traveled to New
Jersey between January 2001 and February 2005 to neet with
custoners, inspect collections and consignnments and solicit new
busi ness.* (Lazris Cert., Ex. Gat Interrog. No. 7.) In

addition, MBI nmails its auction catal ogues to New Jersey, anong

4 On January 10, 2001, Ceorge Eveleth, former Senior Vice
President, traveled to New Jersey on behalf of MBI to review a
stanp collection. (Lazris Cert., Ex. Gat Interrog. No. 7.) On
August 14, 2002, Jessica Bennett, Administrator, traveled to
Atlantic GCty, New Jersey on behalf of MBI to attend the American
Philatelic Society stanp show. (ld. at Ex. G MBI Interrog.
Answer No. 7.) On January 10, 2003, WIIliam Bergstrom
Phil atelist/Describer, traveled to New Jersey on behalf of MBI to
review a stanp collection. On January 14, 2003, WIIiam
Bergstrom Philatlist/Describer, traveled to New Jersey on behal f
of MBI to review a stanp collection. (l1d.) In July 2003, Cerald
Kl i ne, Catal ogue Production Associate, traveled to New Jersey on
behal f of MBI to pick up a consignment. (l1d.) On February 9,
2003, Jeffrey Schnei der, Senior Vice President of MBI, travel ed
to New Jersey on behalf of MBI to review a stanp collection.

(Id.) (1d.) On February 1, 2005, John DeStafani s,
Phil ateli st/ Describer, received material froma cosignor |ocated
in New Jersey. (ld.)
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other states, to solicit custoners for its stanp auctions. (ld.
at Ex. C, H Bennett Dep. 61:3-5.) Mreover, from Decenber 2002
t hrough February 2005, MBI’s stanp auctions sales totaled
approxi mately $37,453,842.00 representing 4,465 buyers. (See id.
at Ex. C, H Bennett Dep. 61:10-16.). Approximately 312 of the
4,465 buyers (7% are located in New Jersey and their purchases
total ed $2,043,905.00. (See id.) New Jersey buyers account for
approximately 5.5% of MBI's auction sales for the period of
Decenber 2002 through February 2005. (See id.) Accordingly,
given the benefits that MBI received for conducting business in
New Jersey it is not unreasonable for MBI to anticipate being
subject to the general jurisdiction of this Court.

1. Pr oper Venue

Section 1391(b) of Title 28 of the United States Code
provi des that venue is proper in a case not based solely on
diversity of citizenship, in the District (1) where al
defendants reside, (2) where a substantial part of the events
giving rise to the claimoccurred, or (3) where any defendant may
be found if no other venue is proper. 28 U S.C. § 1391(b). “The
statute only requires a “substantial part” of the events to have

occurred in the district to establish venue.” Park Inn Int’'l,

L.L.C, v. Mddy Enters., Inc., 105 F. Supp. 2d 370, 376 (D.N. J.

2000). The statute does not require that the majority of the

events nust take place in the district or that the chall enged
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forum be the best forumfor the lawsuit. Cottrman Transni SSi on

Sys., Inc. v. Martino, 36 F.3d 291, 294 (3d G r. 1994). Those

i ssues nmay be relevant to whether a transfer of venue shoul d be
granted. See 28 U . S.C. § 1404(a). However, “[t]hey are not

di spositive of the issue of proper venue in the first instance.”
Park I nn, 105 F. Supp. 2d at 376. The “substantial part of the
events” standard “is intended to preserve the el enent of fairness
so that a defendant is not haled into a renote district having no
real relationship to the dispute.” Cottnman, 36 F.3d at 294. 1In
determ ning where a substantial part of the events or om ssions
giving rise to a claimarises for the purpose of Section 1391,
three factors are relevant: (1) the place of injury; (2) the

“wei ght of contacts;” and (3) whether a substantial part of the
events or om ssions giving rise to the claimoccurred in the

district. Eason v. Linden Avionics, Inc., 706 F. Supp. 311, 329

(D. N J. 1989).
“[ T] he choice of forumby a plaintiff is a ‘paranount
concern’ in deciding a notion to transfer venue.” Tishio v.

Bontex, Inc., 16 F. Supp. 2d 511, 521 (D.N. J. 1998) (citing Ri coh

Co. Ltd. v. Honeywell, Inc., 817 F. Supp. 473, 490 (D.N. J. 1993).

Title 28 U.S.C. 8§ 1404(a) authorizes the district court to
transfer a case to any other district where venue is proper
“[f]lor the convenience of parties and witnesses, in the interest

of justice . . . .” The burden is on the noving parties to show
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that the proposed alternative forum®“is not only adequate, but

al so nore convenient than the present forum” Ricoh, 817 F

Supp. at 480. Furthernore, “unless the balance is strongly
tipped in favor of the defendant, the plaintiff’s choice of forum

shoul d not be disturbed.” @lf Gl Corp. V. Glbert, 330 U S.

501, 508 (1947); see also Ricoh, 817 F. Supp. at 480. Thus, the

deci si on whether to transfer is in the sound discretion of the
trial court. Cadapult, 98 F. Supp. 2d at 564.

In exercising that discretion, the courts nmust consider
factors relating to the private convenience of the litigants and
those affecting the public interest in the fair and efficient
adm nistration of justice. 1d. (citing Jumara, 55 F.3d at 879-
80). In Jumara, the Third Crcuit enunerated both the private
and public interests protected by 28 U S.C. § 1404(a). Private
interests include (1) the plaintiff’'s forum preference, (2) the
defendant’ s preference, (3) whether the claimarose el sewhere,

(4) the convenience of the parties as indicated by their relative
physi cal and financial condition, (5) the conveni ence of the

Wi t nesses, but only to the extent that the witnesses may actually
be unavail able for trial in one of the fora, and (6) the l|ocation
of books and records limted to the extent that the files could
not be produced in the alternative forum Jumara, 55 F. 3d at

879. Public interests include (1) the enforceability of the

judgment, (2) practical considerations that could make the trial
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easy, expeditious, or inexpensive, (3) the relative
adm nistrative difficulty in the two fora resulting from court
congestion, (4) the local interest in deciding |ocal
controversies at honme, (5) the public policies of the forum and
(6) the famliarity of the trial judge with the applicable state
law in diversity cases. 1d. at 879-80.

In the instant matter, Defendants’ notion to transfer venue
i s based upon their assertion that “Maryland is the district
where all of the defendants reside, where the docunents
plaintiffs will seek in discovery are |ocated and the place from
where the actions leading to plaintiff’s only claimfor damage
occurred.” (Defs.” Br. at 5.) GVWA s clains against Defendants,
however, arose fromthe alleged theft conmtted by Ful mer when he
resi ded and worked in New Jersey and resulted in harmto
Plaintiff’s business interests in New Jersey. Additionally,
GW' s choice of its hone forum does not denonstrate any
difficulty (financial or otherw se) that Defendants nmay encounter
by litigating GVA's clains in this Court rather than in nearby
Maryl and. As such, both the private and public interests
considered by the Jumara Court weigh in favor of GVA

Nonet hel ess, Defendants cite Tischio v. Bontex, Inc. to

support their argunment that venue should be transferred to
Maryl and. The plaintiff in Tischio, a resident of Connecticut,

brought suit in the District of New Jersey; therefore this Court
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gave | ess deference to the plaintiff’s choice of forum That

plaintiff clained, inter alia, that she had a lifetinme enpl oynent

contract with the defendant which had its corporate headquarters

in Virginia. Tischio v. Bontex, Inc. 16 F. Supp. 511, 515. The

Ti schio Court reasoned that the conplaint denonstrated that the
events giving rise to the action occurred predomnantly in
Virginia and not in New Jersey. |d. at 531. Specifically, the
court relied on the fact that the decision to close the New
Jersey facility where the plaintiff worked took place at a board
of directors neeting in Virginia. 1d. The court further
articulated that “the conplaint failed to assert what actionable
deci si ons and/ or conduct by the Defendants were made in New
Jersey.” 1d. Utimtely, the court concluded that because the
def endants denonstrated that the “operative facts of the lawsuit”
occurred in Virginia and not New Jersey, plaintiff’s choice of
forumfor the litigation was entitled to | ess deference. 1d.

Ti schi o, however, is distinguishable fromthe case at bar.
In this matter, the central cause of action centers around
whet her GVA's custoner list, which it clains is a trade secret,
was i nproperly used by Defendants. Specifically, GVA alleges
t hat Defendants’ action of nelding GVW s list into MBI's pre-
exi sting customer list and thereafter soliciting the additional
names fromGW s list is the result of Fulner’s taking of that

list. This alleged inproper conduct by Defendants occurred in
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Maryl and, where MBI's headquarters are | ocated, but began in New
Jersey when Ful ner had access to GVA's custoner list. GVA posits
that venue is proper in New Jersey as to all Defendants because
the Bennetts conspired to steal GV s custoner |ist while Ful ner
wor ked for GVA in New Jersey prior to April 2002 and

si mul t aneously persuaded himto join M.

Particularly, GVA argues that Fulner’s renmoval of GW s
custoner list fromits New Jersey offices is the substantial part
of the events that give rise to this litigation. This assertion
differs fromthe facts in Tischio, because GVA's corporate
headquarters are |l ocated in New Jersey and Fulmer’s action are
the catalyst for GVA's clains. Specifically, the New Jersey
based all eged “theft” of GVA's custoner |list by Fulner is the
substantial event that gives rise to GVW s clai ns agai nst al
Def endant s.

Def endants’ proffer that all the critical and substanti al
events giving rise to this action took place in Mryl and.
According to Banner it was not until spring 2003 that Ful ner and
t he Bennetts first “di scussed the Manning custoner |ist which
Ful mer indicated that he had printed out.” (Benner Cert. f 5.)
Moreover, this alleged discussion took place a year after
Ful mer’s enmployment with GVA in New Jersey had ceased.
Accordingly, Defendants posit that the Bennetts could not have

conspired with Fulmer to mi sappropriate GV s custonmer list from
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New Jersey prior to April 2002 because they did not know t hat
Ful mer had a copy of the list until a year later in Mryland.

In addition, Defendants argue that GVA's conpl ai nt does not
contend that Fulmer stole GV s customer |list and there is no
cause of action that seeks danmages based on the physical renoval
of the custoner list fromGVA's New Jersey offices. Defendants
contend that GVA' s conpl ai nt focuses on Defendants’ all eged
i nappropriate use of GVA's custoner |ist w thout authority,
melding it into MB' s customer list and soliciting the additional
names fromGW s list. Defendants therefore argue that the
al | eged i nappropriate use of GVW s custonmer list by MB, if true,
can logically be presunmed to have occurred in Maryl and where MB' s
headquarters is |ocated and where all Defendants resided and
worked at the tinme that this alleged conduct took place.

Furthernore, the sixth count of GVA's conpl aint seeks a
permanent injunction. This injunction includes the production of
a host of custoner, or customer list related, information from
Def endants and the opportunity “to inspect the conputers of the
Def endants and each of them” (Conpl. 9§ 56(H).) Defendants
argue that this would be an inconveni ence because all of
Def endants’ conputers, property and docunents requested by
Plaintiff are located in Maryland and not in New Jersey.

Plaintiff also asserts that Defendants all eged i nappropriate

actions led to an economc injury in New Jersey, where Plaintiff
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mai ntains its corporate headquarters, and that this injury
supports venue in this Court. 1In essence, Plaintiff’s argunent
is that the Court can find venue solely because Plaintiff was
injured in New Jersey by Defendants’ alleged actions. Defendants
claimthat this contention overstates the breadth of the | aw of
venue. In this matter, when Plaintiff speaks of the harm caused
by the alleged business tort, it neans solely the place where the
econonm c effect of the tort was felt. However, a plaintiff’s
physi cal or economic injury inits home state is not by itself a
sufficient basis for venue there.® Thus, Defendants claimthat
the nere fact that GVA may have suffered danages in New Jersey

does not mean that its clains arose in New Jersey. See Abranoff

v. Shake Consulting, L.L.C., 288 F. Supp. 2d 1, 5 (D.D.C. 2003)

(noting that while a plaintiff may feel damages in the district,
t hat does not create venue under section 1391(a)(2)).

Despite these assertions, however, the Court finds that
Fulmer’s alleged theft of GVWA's custoner list during his
enpl oyment by GVA, in its New Jersey office, is the substantia
event that gives rise to GW s clains against all Defendants.

Ful mer signed an acknow edgnent that he reviewed a copy of GW s

° “I'f this were enough to confer venue, then the
plaintiff’s residence woul d al ways be a proper venue in tort
cases, or at least in cases of business torts. But this is
conspi cuously not what Congress has provided in 8 1391(a).”
Astor Holdings, Inc. v. Roski, 2002 U S. Dist. LEXIS 758, at 23-
24 (S.D.N.Y. Jan. 15, 2002).
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Enpl oyee Handbook, which specifically prohibited disclosure of
GVA' s confidential and propriety custoner information. (Manning
Cert. at 9T 20-21.) Further, GVA's custoner information was

mai ntai ned on GVA's conputers, to which Ful mer had access. He
al so had perm ssion to copy this material onto his hone conputer
for his convenience. (Manning Cert. at f 13.) |In addition,

Ful mer admts that he accessed GVA' s custoner information by
utilizing GV s conputer in New Jersey. (Ex. A, Fulner Dep. at
38:3-40:9; 40:10-41:18; 42:5-43:23.) Although Ful mer received
perm ssion to copy GVA's conputer system which contained its
custoner list, onto his home conmputer to work fromhone, there is
no evi dence that he received the authority or approval to copy
and distribute the custonmer list once his enploynent expired.
(See Boisclair Cert. at f 4.) Mreover, it is undisputed that
MBI incorporated the GVA custoner list information into its own
cust oner dat abase and sent GVA's custoners copies of MBI’'s
auction catal ogs. Accordingly, it appears that a substanti al
part of the events or omi ssions giving rise to GVA's cl ai ns

against all Defendants did occur in the District of New Jersey.
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CONCLUSI ON

For the reasons stated above, Defendants’ notions to dism ss

this action on grounds of lack of in personamjurisdiction or
proper venue, and their alternative notion to transfer this

matter to the U S. District Court for the District of Maryland is

deni ed.

/sl John W Bissell
JOHN W Bl SSELL
Chi ef Judge
United States District Court

DATED: August 23, 2005
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