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To prohibit trafficking in counterfeit military goods or services.

IN THE SENATE OF THE UNITED STATES
JUNE 16, 2011

Mr. WHITEHOUSE (for himself, Mr. GramaM, Mr. CooNs, Mr. McCAIN, Mr.
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BLUMENTHAL, Ms. KLOBUCHAR, Mr. KyL, Mr. LEAHY, and Mr. HATCH)
introduced the following bill; which was read twice and referred to the
Committee on the Judiciary
JuLy 21, 2011
Reported by Mr. LEATTY, with an amendment

[Strike out all after the enacting clause and insert the part printed in italic]

A BILL

To prohibit trafficking in counterfeit military goods or
services.
Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE:
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SECTION 1. SHORT TITLE.
This Act may be cited as the “Combating Military
Jounterfeits Act of 20117,
SEC. 2. TRAFFICKING IN COUNTERFEIT MILITARY GOODS
OR SERVICES.
(a) TRAFFICKING IN COUNTERFEIT MILITARY (GOODS
ORr SERVICES.—Section 2320 of title 18, United States
Code, is amended—
(1) in subsection (a), by adding at the end the
Jollowing:
“(3) MILITARY GOODS OR SERVICES.—
“(A) IN GENERAL.—A person who commaits
an offense under paragraph (1) shall be punished

m accordance with subparagraph (B) if—
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“(1) the offense tnvolved a good or serv-
wce described in paragraph (1) that if it
malfunctioned, failed, or was compromised,
could reasonably be foreseen to cause—

“(I) serious bodily injury or
death;

“(I1) disclosure of classified infor-
mation;

“(I11) vmpairment of combat op-
erations; or

“(1V) other significant harm to a
member of the Armed Forces or to na-
tional security; and

“(11) the person had knowledge that the
good or service 1s falsely identified as meet-
mg malitary standards or 1s intended for
use - a military or national security ap-
plication.

“(B) PENALTIES.—

“(1) INDIVIDUAL.—An ndividual who
commits an offense described in subpara-
graph (A) shall be fined not more than
$5,000,000, imprisoned for not more than

20 years, or both.
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“(11) PERSON OTHER THAN AN INDI-
VIDUAL.—A person other than an indi-
vidual that commats an offense described in
subparagraph (A) shall be fined not more
than $15,000,000.

“(C) SUBSEQUENT OFFENSES.—

“(1) INDIVIDUAL.—An ndividual who
commits an offense described in subpara-
graph (A) after the individual is convicted
of an offense under subparagraph (A) shall
be fined not more than $15,000,000, impris-
oned not more than 30 years, or both.

“(11) PERSON OTHER THAN AN INDI-
VIDUAL.—A person other than an indi-
vidual that commats an offense described in
subparagraph (A) after the person 1is con-
victed of an offense under subparagraph (A)
shall be fined not more than $30,000,000.”;

and

(2) wn subsection (¢)—

(A) i paragraph (1), by striking the period

at the end and inserting a semicolon;

(B) in paragraph (3), by striking “and” at

the end;
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(C) in paragraph (4), by striking the period
at the end and inserting a semicolon; and

(D) by adding at the end the following:

“(5) the term ‘falsely identified as meeting mili-
tary standards’ relating to a good or service means
there 1s a material masrepresentation that the good or
service meets a standard, requirement, or specifica-
tion issued by the Department of Defense, an Armed
Force, or a reserve component; and

“(6) the term ‘use in a military or national se-
curtty application’ means the use of a good or service,
mdependently, in conjunction with, or as a compo-
nent of another good or service—

“(A) during the performance of the official
duties of the Armed Forces of the United States
or the reserve components of the Armed Forces;
or

“(B) by the Unated States to perform or di-
rectly support—

“(1) combat operations; or
“(1n) critical national defense or na-
tronal security functions.”.
(b) SENTENCING GUIDELINES.—
(1) DEFINITION—In this subsection, the term

“eritical infrastructure” has the meaning given that
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term in application note 13(A) of section 2B1.1 of the

Federal Sentencing Guidelines.

(2) DIRECTIVE.—The Unnited States Sentencing
Commassion shall review and, if appropriate, amend
the Federal Sentencing Guidelines and policy state-
ments applicable to persons convicted of an offense
under section 2320(a) of title 18, United States Code,
to reflect the intent of Congress that penalties for such
offenses be increased for defendants that sell infring-
g products to, or for the use by or for, the Armed
Forces or a Federal, State, or local law enforcement
agency or for use in critical infrastructure or in na-
tronal security applications.

(3) REQUIREMENTS.—In amending the Federal
Sentencing Guidelines and policy statements under
paragraph (2), the United States Sentencing Commas-
siton shall—

(A) ensure that the guidelines and policy
statements, including section 2B5.3 of the Fed-
eral Sentencing Guidelines (and any successor
thereto), reflect—

(1) the sertous nature of the offenses de-

seribed an - section  2320(a) of title 18,

United States Code;
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(i1) the need for an effective deterrent
and appropriate punishment to prevent of-
fenses under section 2320(a) of title 18,
United States Code; and

(111) the effectiveness of incarceration
m - furthering the objectives described in
clauses (1) and (11);

(B) consider an appropriate offense level en-
hancement and minimum offense level for of-
Jenses that involve a product used to maintain or
operate critical infrastructure, or used by or for
an entity of the Federal Government or a State
or local government in furtherance of the admin-
istration of justice, national defense, or national
security;

(C) ensure reasonable consistency with other
relevant directives and guidelines and Federal
statutes;

(D) make any necessary conforming changes
to the guidelines; and

(E) ensure that the guidelines relating to of-
fenses under section 2320(a) of title 18, Unated
States Code, adequately meet the purposes of sen-
tencing, as described in section 3553(a)(2) of

title 18, United States Code.
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(4) EMERGENCY AUTHORITY.—The Unaited States

Sentencing Commission shall—

(A) promulgate the guidelines, policy state-
ments, or amendments provided for in this Act
as soon as practicable, and wn any event not
later than 180 days after the date of enactment

of this Act, in accordance with the procedure set

Jorth in section 21(a) of the Sentencing Act of

1987 (28 U.S.C. 994 note), as though the author-
1ty under that Act had not expired; and

(B) pursuant to the emergency authority
provided wunder subparagraph (A), make such
conforming amendments to the Federal Sen-
tencing Guidelines as the Commission determines
necessary to achieve consistency with other

guideline provisions and applicable law.
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