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Subpart A—General

§161.1 Purpose and scope.

These Departmental regulations are
designed to supplement the CEQ Regu-
lations and provide for the implemen-
tation of those provisions identified in

§1507.3(b) of the CEQ Regulations. The
CEQ Regulations are incorporated
herein by reference. The Department’s
regulations seek to assure that envi-
ronmental considerations and values
are incorporated into the Department’s
decisionmaking process and assign re-
sponsibility within the Department for
assessing the significant environ-
mental effects in the United States of
the Department’s actions.

§161.2 Policy.

It is the policy of the Department of
State to use all practicable means,
consistent with the Department’s stat-
utory authority, available resources
and national policy, to:

(a) Protect and enhance the quality
of the environment;

(b) Ensure that environmental amen-
ities and values are appropriately con-
sidered in Departmental actions;

(c) Integrate planning and environ-
mental review procedures with the De-
partment’s decisionmaking process;

(d) Invite and facilitate, when appro-
priate, Federal, State and local govern-
mental authorities and public involve-
ment in decisions which affect the
quality of the environment; and

(e) Recognize the worldwide and long-
range character of environmental con-
cerns and, when consistent with the
foreign policy of the United States,
lend appropriate support to initiatives,
resolutions, and programs designed to
maximize international cooperation in
anticipating and preventing a decline
in the quality of the world environ-
ment.

§161.3 Applicability.

The provisions of these regulations
apply to decisions on all Departmental
actions which may affect the quality of
the environment within the United
States. The Department is establishing
separate environmental review proce-
dures under Executive Order 12114 (Jan-
uary 4, 1979) for actions having poten-
tial effects on the environment of glob-
al commons or areas outside the juris-
diction of any nation, or on the envi-
ronment of foreign nations.
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§161.4 Definitions.

Definitions for many terms used in
these regulations may be found in sec-
tion 1508 of the CEQ Regulations. In ad-
dition, for the purpose of these regula-
tions, the term:

(a) Responsible action officer means
the Department officer principally re-
sponsible for the preparation of action
memoranda and other documents relat-
ing to a given Departmental action to
which by these regulations apply. Ordi-
narily, the responsible action officer
will be the country or office director
whose office has action responsibility
for a given action.

(b) CEQ Regulations means the regu-
lations implementing the procedural
provisions of the National Environ-
mental Policy Act, issued by the Coun-
cil on Environmental Quality on No-
vember 29, 1978 (43 FR 55978-56007), and
codified at 40 CFR parts 1500-1508.

(c) United States means the States,
the Commonwealth of Puerto Rico, the
Commonwealth of the Northern Mari-
anas, the Trust Territory of the Pacific
Islands, American Samoa, the U.S. Vir-
gin Islands, Guam and the other terri-
tories and possessions of the United
States, including the territorial seas
thereof. For the purpose of these regu-
lations, actions having significant en-
vironmental effects on the resources of
the U.S. continental shelf or resources
of the U.S. Fishery Conservation Zone
subject to the jurisdiction of the
United States shall be considered to be
actions having significant environ-
mental effects in the United States.

(d) Environmental document means an
environmental assessment, an environ-
mental impact statement, a Finding of
No Significant Impact or a Notice of
Intent prepared under these regula-
tions.

Subpart B—NEPA and
Departmental Decisionmaking

§161.5 Major decision points and tim-
ing.

(a) The responsible action officer
shall ensure compliance with these reg-
ulations at the earliest practicable
stage of Departmental study, consider-
ation or planning of a proposed major
Federal action which could signifi-

§161.5

cantly affect the quality of the human
environment. To accomplish this the
responsible action officer must ensure
that data developed during the review
process is collected, analyzed and made
available for consideration early in
planning and decisionmaking when it
will be most valuable in formulating,
reviewing and deciding upon proposals
for Departmental action.

(b) Environmental analysis and re-
view of a proposed Departmental ac-
tion shall be conducted as early as
practicable so as to be timely, yet late
enough to be relevant to the decision-
making.

(c) Environmental documents should,
whenever possible, accompany the
principal action memorandum relating
to a proposed action. An environmental
document required in conjunction with
conclusion of an international agree-
ment shall, where possible, be prepared
and circulated for review and comment
before final negotiations begin. The
completed environmental document
should thus ordinarily accompany the
principal action memorandum or re-
quest for authority to negotiate an
agreement under the Department’s Cir-
cular 175 regulation (11 FAM 720).

(d) To the maximum extent possible
an environmental document should be
prepared before the establishment of a
final United States position on a pro-
posal. In such cases the document
should indicate the alternatives under
consideration without specifying a De-
partmental preference. If the content
and dimensions of a proposed action
will not be clear until after the conclu-
sion of an international negotiation or
if a decision to proceed on an action in-
volving another mnation or inter-
national organization is required on
short notice and before the environ-
mental document can be prepared, the
environmental document should be
prepared as soon as possible after the
conclusion of an agreed text of a treaty
or agreement on the proposed action. If
the Senate’s advice and consent to a
treaty with potential significant envi-
ronmental effects in the United States
will be sought, the final environmental
impact statement should accompany
other decision documentation for rati-
fication. Legislative environmental im-
pact statements on proposed treaties
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or legislation shall conform to the re-
quirements of §1506.8 of the CEQ Regu-
lations and must be prepared in time
for Congressional hearings and delib-
erations.

(e) Because actions having effects on
the United States may to varying de-
grees be initiated, influenced and con-
ducted by other countries, it is recog-
nized that the preparation of environ-
mental documents for such actions
must be adjusted to meet a variety of
circumstances. Bearing in mind the de-
gree to which other countries possess
information on and the ability to affect
the decision under consideration, re-
sponsible action officers shall seek at
all times to prepare environmental
analysis documents as early as feasible
in the decisionmaking process.

§161.6 Responsibilities of
mental officials.

depart-

(a) General. As a general rule, respon-
sibility for preparing environmental
analysis documents will follow the De-
partment’s standard organizational
practices; in this way environmental
considerations and awareness of envi-
ronmental responsibilities will be inte-
grated most readily and effectively
into the usual decisionmaking proc-
esses.

(1) Departmental bureaus. Each bureau
within the Department shall be respon-
sible for:

(i) Implementing these regulations
and incorporating them into its normal
decisionmaking processes;

(ii) Identifying actions it intends to
initiate which may affect significantly
the environment of the United States
and employing the environmental eval-
uation procedures outlined in these
regulations to ensure that necessary
actions are taken to meet the require-
ments of applicable laws and regula-
tions;

(iii) Coordinating environmental as-
sessment-related activities for which it
is responsible with the Office of Envi-
ronmental Quality and Transboundary
Issues in the Bureau of Oceans and
International Environmental and Sci-
entific Affairs and supporting and as-
sisting the Office of Environmental
Quality and Transboundary Issues in
implementing these regulations as re-
quired; and

22 CFR Ch. | (4-1-25 Edition)

(iv) Providing the personnel required
to implement these regulations, in-
forming the Office of Environmental
Quality and Transboundary Issues and
the Office of the Legal Adviser when-
ever it is anticipated that environ-
mental documents will be prepared
under these regulations, and consulting
the Office of Environmental Quality
and Transboundary Issues and the Of-
fice of the Legal Adviser as necessary
for guidance and assistance in the prep-
aration of such documents.

(2) Bureau of Oceans and International
Environmental and Scientific Affairs.
Through its Office of Environmental
Quality and Transboundary Issues the
Bureau shall have the primary respon-
sibility for ensuring the Department’s
compliance with environmental poli-
cies, regulations and procedures. It
shall provide policy and professional
direction and guidance within the De-
partment for implementing these regu-
lations. It shall also assist other bu-
reaus in obtaining appropriate sci-
entific advice and budgetary resources
to implement the regulations. The Of-
fice of Environmental Quality and
Transboundary Issues will act as the
focal point for implementation, work-
ing closely with the Departmental bu-
reaus and the Office of the Legal Ad-
viser. The Bureau and other involved
bureaus will work closely with the As-
sistant Secretary for Legislative Af-
fairs in the preparation of environ-
mental documents relating to legisla-
tion. In carrying out its responsibil-
ities the Bureau shall:

(i) Coordinate the formulation, devel-
opment and revision of Departmental
policies and positions on matters per-
taining to environmental evaluation
and review;

(ii) Develop and ensure the imple-
mentation of Departmentwide stand-
ards, procedures and working relation-
ships for environmental review and
compliance with applicable environ-
mental laws and regulations;

(iii) Develop, as an integral part of
the Department’s basic decision proc-
esses, procedures to ensure that envi-
ronmental factors are properly consid-
ered in all relevant proposals and deci-
sions;
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(iv) Monitor these processes to en-
sure that Departmental procedures are
achieving their purposes;

(v) Advise, assist and inform Depart-
mental bureaus of the technical and
management aspects of environmental
analysis, and of the relevant expertise
available in and outside the Depart-
ment;

(vi) Establish and maintain working
relationships with the Council on Envi-
ronmental Quality, Environmental
Protection Agency, and other federal,
State and local governmental agencies
concerned with environmental matters;

(vii) Represent the Department in
working with other government agen-
cies and organizations to formulate, re-
vise and achieve uniform under-
standing and application of govern-
ment-wide policies relating to the envi-
ronment;

(viii) Consolidate and transmit to the
appropriate parties Departmental com-
ments on environmental impact state-
ments and other environmental reports
prepared by other agencies; and

(ix) Acquire information for and pre-
pare other Departmental reports on en-
vironmental assessment matters.

(3) Office of the Legal Adviser. The Of-
fice of the Legal Adviser is the prin-
cipal Departmental authority on the
legal aspects of environmental matters
and the implementation of these regu-
lations and shall advise and assist De-
partmental Bureaus in these matters.

(4) Bureau Environmental Coordinators.
Each Departmental bureau and major
office shall designate an officer to act
as coordinator, adviser and principal
point of contact for environmental
matters within the bureau. The bureau
coordinator will advise and assist the
bureau in implementing these regula-
tions and serve as a member of the De-
partmental Committee of Environ-
mental Coordinators.

(5) Departmental Committee of Environ-
mental Coordinators. A Departmental
Committee of Environmental Coordi-
nators shall be established to assist in
coordinating Departmental implemen-
tation of these regulations; in pro-
viding advice on major issues, policies
and procedures relating to the Depart-
ment’s implementation of environ-
mental analysis requirements; and in
ensuring general conformity of Depart-

§161.7

mental implementation practices. The
Committee’s responsibility will be to
exchange information on the imple-
mentation of these regulations, assist
bureaus in early identification of De-
partmental actions which should be
analyzed for environmental effects and
help to coordinate and provide the ap-
propriate analysis. The Committee will
be chaired by the Office of Environ-
mental Quality and Transboundary
Issues and will be comprised of bureau
and office coordinators designated by
the respective bureaus and offices.

(6) Outside contractors. Qualified out-
side contractors may be employed to
assist Departmental officers in pre-
paring environmental documents as re-
quired under these regulations.

[45 FR 59554, Sept. 10, 1980, as amended at 85
FR 32296, May 29, 2020]

§161.7 Categories of actions.

Departmental officers shall review
each major Departmental action hav-
ing a potentially significant effect on
the quality of the environment in the
United States. The need to prepare for-
mal environmental documents will de-
pend on the scope of the action and the
context and intensity of any environ-
mental effects expected if the action is
implemented. Departmental actions
can generally be grouped into three
categories, as follows:

(a) Actions normally requiring environ-
mental impact statements. Any Depart-
mental action deemed to have a ‘‘sig-
nificant effect upon the quality of the
human environment” of the United
States requires the preparation of an
environmental impact statement. The
criteria to be used in determining sig-
nificance are set forth in §1508.27 of the
CEQ Regulations. The Department has
reviewed representative actions and
has found no common pattern which
would enable it to specify actions nor-
mally requiring environmental impact
statements. If developments later en-
able such designations to be made the
Department will publish a description
of proposed actions for such designa-
tion in the FEDERAL REGISTER.

(b) Actions categorically excluded from
the requirement to prepare environmental
impact statements. Categorical exclu-
sion, as defined in §1508.4 of the CEQ
Regulations, provides for exclusion
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§161.7

from environmental review of specified
actions which have as a class been
found to have no significant impact on
the quality of the human environment.
Neither an environmental assessment
nor an environmental impact state-
ment is ordinarily required for such ac-
tions. Departmental actions categori-
cally excluded from the requirements
of these regulations include the fol-
lowing:

(1) Routine conduct of Departmental
and overseas political and economic
functions, including reporting on polit-
ical and economic developments,
trends and activities, communicating
to host governments United States
Government views, maintaining con-
tact with foreign officials and individ-
uals, and facilitating trade opportuni-
ties abroad and U.S. business expansion
in foreign markets;

(2) Provision of consular services—
visas, passports and citizenship, and
special consular services, such as
issuing or reviewing passports and
visas, taking legal depositions, nota-
rizing absentee ballots and other docu-
ments and delivering retirement
checks, social security payments and
veterans benefits;

(3) Conduct of routine administrative
functions, such as budget and finance,
personnel and general services. This in-
cludes routine administrative procure-
ments (e.g., general supplies, negoti-
ating leases for office space or staff
housing, ordering supplies and arrang-
ing for customs clearances); financial
transactions, including salaries, ex-
penses and grants; routine manage-
ment, formulation and allocation of
the Department’s budget at all levels
(this does not exempt the preparation
of environmental documents for pro-
posals included in the Department’s
budget when required); and personnel
actions (e.g., promotions, hirings, and
counseling American and host country
employees who work for the Depart-
ment of State);

(4) Preparing for and participating in
conferences, workshops or meetings for
information exchange, data collection
or research or study activities; and

(56) Document and information ex-
changes.

Even though an action may be cat-
egorically excluded from the need for

22 CFR Ch. | (4-1-25 Edition)

an environmental impact statement, if
information developed during the plan-
ning for the actions indicates the possi-
bility that the particular action in
question may nonetheless cause signifi-
cant environmental effects, an environ-
mental assessment shall be prepared to
evaluate those effects. Based upon the
assessment, a determination will be
made whether to prepare an environ-
mental impact statement. The Depart-
ment may designate additional actions
for categorical exclusion by publishing
a listing of actions proposed for such
designation in the FEDERAL REGISTER.

(c) Actions normally requiring environ-
mental assessments. An environmental
assessment shall provide the basis of
the determination whether an environ-
mental impact statement is required. A
Departmental action shall require the
preparation of an environmental as-
sessment if the action is not one
known normally to require an environ-
mental impact statement and is not
categorically excluded. Departmental
actions normally included in this cat-
egory are actions for which the Depart-
ment has lead-agency responsibility
and which may significantly affect the
human environment of the TUnited
States, such as those actions involving:

(1) [Reserved]

(2) Wetlands, floodplains, endangered
species and national historical, archeo-
logical and recreational sites (see also
specific requirements for environ-
mental review and consultation in
§161.11 of these regulations); and

(3) Ocean dumping, control of toxic
substances, disposal and storage of
wastes and radioactive substances.

(d) Emergencies and other exceptional
circumstances. Not every Departmental
activity will be considered a major
Federal action for the purposes of these
regulations. Several limited classes of
action which might ordinarily be sub-
ject to these regulations will not be
considered major Federal actions re-
quiring the preparation of an environ-
mental impact statement. Among them
are the following:

(1) Actions taken in emergency cir-
cumstances and disaster and emer-
gency relief activities as defined in
§1506.11 of the CEQ Regulations (in
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such circumstances the responsible ac-
tion officer should consult with the Of-
fice of Environmental Quality and
Transboundary Issues which shall con-
sult with the Council on Environ-
mental Quality about appropriate al-
ternative arrangements);

(2) Mandatory actions required under
any treaty or international agreement
to which the United States Govern-
ment is a party, or required by the de-
cisions of international organizations
or authorities in which the United
States is a member or participant ex-
cept when the United States has sub-
stantial discretion over implementa-
tion of such requirements;

(3) Payment of contributions, either
assessed or voluntary, to any inter-
national organization of which the
United States is a member pursuant to
the obligation of a treaty or other
international agreement or which is
not for the purpose of carrying out a
specifically identifiable action which
would affect the environment; and

(4) Support for or acquiescence in (by
affirmative vote or agreement to con-
sensus) an activity or expenditure of
funds by an international organization
where the United States has no unilat-
eral right to control such expenditures.

[45 FR 59554, Sept. 10, 1980, as amended at 85
FR 32296, May 29, 2020]

Subpart C—Environmental Review
Procedures

§161.8 General description of the De-
partment’s NEPA process.

In reviewing proposed actions for po-
tential environmental effects in the
United States responsible action offi-
cers will follow the procedural steps set
forth below. These steps are developed
in conjunction with the procedural
steps required by the CEQ Regulations
which are referenced in the following
sections.

(a) Preliminary environmental evalua-
tions. Early in the process of consid-
ering any possible action the respon-
sible action officer shall review the ac-
tion to determine if it may cause po-
tential significant environmental ef-
fects on the environment of the United
States. A proposed action shall be re-
viewed initially to determine into

§161.8

which of the following three basic cat-
egories of action it falls:

(1) Actions normally requiring envi-
ronmental impact statements;

(2) Actions categorically excluded
from environmental impact state-
ments; or

(3) Actions normally requiring envi-
ronmental assessments. If the respon-
sible action officer concludes that the
proposed action is a major action po-
tentially having significant effects in
the United States he should, in co-
operation with other appropriate De-
partmental officials, carry out the
steps described in these regulations. If
during his review of the location of po-
tential environmental effects or fol-
lowing preparation of an environ-
mental assessment it is determined
that the action could affect the envi-
ronment of the global commons or a
foreign nation the officer is responsible
for ensuring compliance with the De-
partment’s procedures for imple-
menting Executive Order No. 12114 on
Environmental Effects Abroad of Major
Federal Actions (Foreign Affairs Man-
ual, Volume 2).

(b) Environmental Assessment. An envi-
ronmental assessment is a concise doc-
ument which analyzes potential envi-
ronmental effects to determine if an
environmental impact statement is re-
quired (CEQ Regulations §§1501.3 and
1508.9). If the action does not fall into
either the category of those actions
normally requiring an environmental
impact statement or that of actions
categorically excluded from the re-
quirement to prepare an environmental
impact statement, then the responsible
action officer, in cooperation with
other Departmental officials, shall pre-
pare an environmental assessment to
determine whether it is necessary to
prepare an environmental impact
statement or a ‘‘Finding of no signifi-
cant impact’”. If the action normally
requires an environmental impact
statement, there is ordinarily no need
for the preparation of an environ-
mental assessment and the environ-
mental impact statement process
should be initiated without preparing
such an assessment. If the action is
categorically excluded, no further envi-
ronmental review is needed. If an envi-
ronmental assessment is prepared it
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§161.9

may also be used to evaluate whether
the proposed action may have effects
outside the United States.

(¢c) Finding of no significant impact. If
the environmental assessment indi-
cates that the environmental effects of
the action in the United States are not
significant, then the responsible action
officer shall make a ‘“‘Finding of no sig-
nificant impact’, thereby concluding
the NEPA review process (CEQ Regula-
tions §§1501.4 and 1508.13).

(d) Environmental impact statement. If
the environmental assessment dem-
onstrates that the environmental ef-
fects of the action with the United
States may be ‘‘significant” (see
§1508.27 of the CEQ Regulations) the
Department is required to prepare an
environmental impact statement (EIS)
in accordance with these regulations
(see also CEQ Regulations §1501.8, part
1502 and §§1506.2 through 1506.7). In pre-
paring the environmental impact state-
ment the following steps will be car-
ried out:

(1) Notice of intent to prepare an EIS. If
an impact statement is required, the
Department will publish in the FED-
ERAL REGISTER a ‘‘Notice of intent’’ to
prepare such a statement (CEQ Regula-
tions §§1501.7 and 1508.22).

(2) Scoping procedures. The Depart-
ment will then hold a scoping meeting
with interested agencies and individ-
uals to determine the proper content
(‘“‘scope’’) of the statement (CEQ Regu-
lations §§1501.7 and 1508.25).

(3) Draft environmental impact state-
ment (DEIS). The Department will then
prepare a draft EIS (DEIS) which will
be filed with the Environmental Pro-
tection Agency and circulated to agen-
cies and the public for comment for at
least 45 days, except where the CEQ
Regulations and these regulations per-
mit the time period to be shortened
(CEQ Regulations §1501.8, part 1502,
§§1506.2 through 1506.7, 1506.10(d) and
1506.11; 161.7(d), 161.9(n)(2)).

(4) Final environmental impact state-
ment (FEIS). In light of the comments
and following any revision in the draft
EIS, the Department will file with the
Environmental Protection Agency and
circulate to agencies and the public a
final EIS at least 30 days before mak-
ing a final decision on the action, ex-
cept where the CEQ Regulations and
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these regulations permit the time pe-
riod to be shortened (CEQ Regulations
§§1506.9, 1506.10(d), 1506.11; 161.7(d),
161.9(n)(2)).

(5) Record of decision. After making a
decision on the action, the Department
will make available a formal ‘‘Record
of decision” (CEQ Regulations §1505.2).

§161.9 Specific steps in the Depart-
ment’s NEPA process.

(a) Decision whether to prepare an EIS.
In deciding whether to prepare an envi-
ronmental impact statement, the re-
sponsible action officer shall make an
initial review in the early planning
stages of a proposed action to identify
and evaluate potential environmental
effects of the actions and all reason-
able measures which may be taken to
mitigate adverse impacts. This review
must be conducted in conjunction with
all requests under the Department’s
Circular 175 procedure (11 FAM 720),
with all actions involving the obliga-
tion of funds within the Department’s
annual or supplemental budget submis-
sions to the Office of Management and
Budget, and with other actions when a
potentially significant environmental
impact may result. The responsible ac-
tion officer shall ensure that the prin-
cipal action memoranda prepared for
such actions properly reflect the envi-
ronmental review in all cases. No writ-
ten statement is required in the case of
actions which do not raise the question
of environmental impacts. The envi-
ronmental evaluation document pre-
pared shall be considered along with
political, economic and other decision-
making factors relating to the pro-
posed action.

(1) Review of the categories of actions.
During the initial environmental re-
view of the proposed action, the re-
sponsible action officer should classify
the proposed Departmental action as
one either normally requiring an envi-
ronmental impact statement, normally
not requiring such a statement, or nor-
mally requiring an environmental as-
sessment. (See §1504.1 of the CEQ Regu-
lations and §161.7 of these regulations.)

(1) Actions normally requiring environ-
mental statements. Environmental as-
sessments are not required for actions
which it is already known will require
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the preparation of environmental im-
pact statements. For each major De-
partmental action which, in the view of
the responsible action officer meets the
criteria of this section, he shall, in co-
operation with theOffice of Environ-
mental Quality and Transboundary
Issues, initiate steps to prepare an en-
vironmental impact statement. This
will be accomplished by preparing a
“Notice of intent’” to prepare an EIS
(see §1508.22 of the CEQ Regulations).
The Office of Environmental Quality
and Transboundary Issues shall ar-
range for publication of the notice in
the FEDERAL REGISTER (see §1507.3(e) of
the CEQ Regulations). The responsible
action officer shall then apply the pro-
cedures set forth in §161.8 of these reg-
ulations to determine the scope of the
proposed EIS, and proceed to prepare
and release the environmental impact
statement in accordance with CEQ and
Departmental regulations. If, however,
the responsible action officer believes
that the proposed action, though in-
cluded within or closely similar to one
which normally requires the prepara-
tion of an EIS, will itself have no sig-
nificant impact, he should conduct an
environmental assessment in accord-
ance with the CEQ Regulations
(§1508.9). If the assessment dem-
onstrates that there will be no signifi-
cant impact, he should prepare a
“Finding of no significant impact’ and
provide for public review a notice of
this finding in accordance with
§§1501.4(e) and 1506.6 of the CEQ Regu-
lations.

(ii) Actions categorically excluded. Sep-
arate detailed documentation is not
normally required for actions which
are categorically excluded and which
are therefore exempt from the require-
ment of preparations of an environ-
mental assessment or environmental
impact statement. However, the re-
sponsible action officer shall note in
the action memorandum concerning
the action that the proposed action has
been reviewed under the Department’s
environmental procedures and deter-
mined to be categorically excluded.
The Office of Environmental Quality
and Transboundary Issues shall peri-
odically review actions in the classes
categorically excluded under these reg-
ulations to determine if the original

§161.9

decision to categorically exclude the
class remains valid. If such a review de-
termines that a proposed action may
have a significant impact on the
human environment the necessary re-
vision in the categorical exclusion
shall be made and an environmental as-
sessment shall be prepared to deter-
mine the need for the preparation of an
environmental impact statement.

(iii) Actions normally requiring envi-
ronmental assessments. For each action
meeting the criteria of this section the
responsible action officer shall prepare
an environmental assessment (see
§§1501.3 and 1508.9 of the CEQ Regula-
tions) and, on the basis of that assess-
ment, determine if an EIS is required.
If the determination is that no envi-
ronmental impact statement is re-
quired, the responsible action officer
shall, in coordination with the Office of
Environmental Quality and Trans-
boundary Issues, prepare a ‘‘Finding of
no significant impact” (see §§1501.4 and
1508.13 of the CEQ Regulations). The
“Finding of no significant impact”
shall be made available to the public
through direct distribution and publi-
cation in the FEDERAL REGISTER. If the
determination is that an environ-
mental impact statement is required,
the official shall proceed with the
“Notice of intent’” to prepare an EIS
and the subsequent steps in the prepa-
ration and release of an EIS in accord-
ance with the CEQ Regulations
(§8§1501.7, 1507.3 and 1508.22) and these
regulations.

(2) Preparation of environmental assess-
ments. Environmental assessments, as
defined in the CEQ Regulations
(§1508.9), should be prepared as directed
in §1501.3 of the CEQ Regulations. The
environmental assessment shall be
used to determine whether to prepare
an environmental impact statement or
a “Finding of no significant impact’.
The assessment shall include a brief
discussion of the need for the proposed
action, of alternatives and of environ-
mental impacts and a listing of agen-
cies and persons consulted in preparing
the assessment.

(3) Notice of intent to prepare an EIS.
As soon as practicable after deciding to
prepare an environmental impact
statement and before initiating the
scoping process (see §161.9(b) of these
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regulations) the Department or an-
other lead agency, if one is designated
in accordance with §1501.5 of the CEQ
Regulations, shall publish in the FED-
ERAL REGISTER a ‘‘Notice of intent” to
prepare an EIS in accordance with
§§1501.7 and 1508.22 of the CEQ Regula-
tions. The Office of Environmental
Quality and Transboundary Issues
shall arrange for publishing the notice.

(b) Scoping. The Department shall
conduct an early and open meeting
with interested agencies and the public
for determining the scope of issues to
be addressed in a given environmental
impact statement and for identifying
the significant issues related to a pro-
posed action. The elements of the
scoping process are defined in §1501.7 of
the CEQ Regulations and must include
consideration of the range of actions,
alternatives, and impacts discussed in
§1508.25 of the CEQ Regulations.

(c) Cooperation with other agencies.
Departmental officials are encouraged
to cooperate with other agencies and
the public throughout the conduct of
the Department’s NEPA process. The
Office of Environmental Quality and
Transboundary Issues shall ensure also
that the Department reviews the draft
and final impact statements submitted
for review by other agencies (§1502.19 of
the CEQ Regulations). Where appro-
priate and to eliminate duplication it
shall arrange to prepare environmental
assessments and impact statements
jointly with other Federal or State
agencies. Where possible it will arrange
for the department to ‘‘adopt’ state-
ments prepared by other agencies
(§1506.3 of the CEQ Regulations). It
shall arrange lead and cooperating
agency responsibilities for preparing
environmental documents (see §§1501.5
and 1501.6 of CEQ Regulations).

(d) Preparation of draft environmental
impact statement. The responsible action
officer shall be responsible for the
preparation of the draft environmental
impact statement in the manner de-
scribed in §1501.8, part 1502, and §§1506.2
through 1506.7 of the CEQ Regulations.
Preliminary copies of the draft envi-
ronmental impact statement and at-
tachments shall be submitted to the
Office of Environmental Quality and
Transboundary Issues before any for-
mal review is conducted outside the
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Department. This submission shall be
accompanied by a list of Federal,
State, and local officials (part 1503 of
the CEQ Regulations) and a list of
other interested parties (§1506.6 of the
CEQ Regulations) whose comments
shall be sought. The Office of Environ-
mental Quality and Transboundary
Issues shall review the draft and obtain
additional comments from other appro-
priate Departmental bureaus and of-
fices.

(e) Review of and comment on draft
EIS. For external review, the Office of
Environmental Quality and Trans-
boundary Issues shall transmit five
copies of the revised draft statement to
the Environmental Protection Agency
(EPA) Office of Federal Activities. EPA
will publish a notice of the statement’s
availability the following week in the
FEDERAL REGISTER. Upon transmission
of the draft statement to EPA, the Of-
fice of Environmental Quality and
Transboundary Issues shall also seek
the views of appropriate agencies and
individuals in accordance with part
1503 and §§1506.6 and 1506.9 of the CEQ
Regulations. It shall specify that re-
plies are required at a stated date not
earlier than 45 days from the date of
NEPA publication of the draft state-
ment availability. Any views sub-
mitted during the comment period
shall be provided to the responsible ac-
tion officer in the Department for con-
sideration in preparing the final state-
ment. To the fullest extent possible, re-
quirements for review and consultation
with other agencies on environmental
matters established by statutes other
than NEPA, such as the review and
consultation requirements of the En-
dangered Species Act of 1973, as amend-
ed, should be met before or through
this review process (see §161.11 of these
regulations). In addition, the draft EIS
shall list all environmentally-related
federal permits, licenses or other ap-
provals required to implement the pro-
posal as specified in §1502.25(b) of the
CEQ Regulations.

(f) Public involvement. (1) Depart-
mental officials will make diligent ef-
forts to involve the public in imple-
menting these regulations as provided
in §§1501.4(e), 1503.1(a)(e) and 1506.6 of
the CEQ Regulations.
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(2) Interested persons can obtain in-
formation on the Department’s envi-
ronmental impact statements and
other aspects of the Department’s
NEPA process by contacting the Direc-
tor, Office of Environmental Quality
and Transboundary Issues , Room 7820,
Department of State, Washington, DC
20520 (tel. 202/632-9266). Information
pertaining to the NEPA process may be
sent to the above address. FEDERAL
REGISTER notices concerning the De-
partment’s environmental documents
shall specify where such information
relevant to the documents in question
may be obtained.

(3) The responsible action officer
shall identify those persons, commu-
nity organizations, environmental in-
terest groups, international organiza-
tions or other bodies which may have
an interest in or be affected by the pro-
posed Departmental action and who
should therefore be involved in the
NEPA process. With the assistance of
the Office of Environmental Quality
and Transboundary Issues, the respon-
sible action shall transmit a list of
such persons, groups and organizations
to the Office of Environmental Quality
and Transboundary Issues at the same
time he submits:

(i) A recommendation regarding a
“Finding of no significant impact’’;

(ii) A ““Notice of intent to prepare an
EIS”;

(iii) A recommendation on possible
public hearings (see §1506.6(c) of CEQ
Regulations);

(iv) A draft EIS, or

(v) A final EIS.

(4) The responsible action officer
shall consult with the Office of Envi-
ronmental Quality and Transboundary
Issues and make recommendations re-
garding the need for public hearings.
The Office of Environmental Quality
and Transboundary Issues shall, as nec-
essary, review such recommendations
with the Office of the Legal Adviser.

(g) Preparation of final environmental
impact statement. (1) After conclusion of
the review process with other Federal,
State and local agencies and the pub-
lic, the responsible action officer shall
consider suggestions received and re-
vise the draft environmental impact
statement as appropriate in accordance
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with part 1502 and §1501.8 and §§1506.2
through 1506.7 of the CEQ Regulations.

(2) Five copies of the preliminary
final environmental impact statement,
with attached copies of the comments
received and suggested responses, shall
be provided to the Office of Environ-
mental Quality and Transboundary
Issues. The Office of Environmental
Quality and Transboundary Issues will,
as appropriate, obtain additional com-
ments from any other appropriate De-
partmental bureau or offices and notify
the responsible action officer of any
further changes required and the num-
ber of final statements to be trans-
mitted. The Office of Environmental
Quality and Transboundary Issues
shall submit five copies of the final
statement to the Environmental Pro-
tection Agency’s Office of Environ-
mental Review. Copies shall also be
sent to all parties who commented and
to other interested parties in accord-
ance with §1506.9 of the CEQ Regula-
tions.

(3) Each draft and final statement,
the supporting documentation, and the
“Record of decision” (see §161.9(h) of
these regulations) shall be available for
public review and copying at the Office
of Environmental Quality and Trans-
boundary Issues (OES/ENH), Room 7820,
Department of State, Washington, DC
205620 (tel. 202/632-9267).

(h) Record of the decision. At the time
of the decision on the proposed action,
the responsible Departmental official
shall consult with the Office of Envi-
ronmental Quality and Transboundary
Issues and prepare a concise ‘‘Record of
decision” (see §1505.2 of the CEQ Regu-
lations).

(i) Timing of EIS preparation and ac-
tion decision. Preparation of an environ-
mental impact statement shall be ini-
tiated as soon as the responsible action
officer, in consultation with the Office
of Environmental Quality and Trans-
boundary Issues and the Office of the
Legal Adviser, has determined that the
statement shall be prepared. Except
where permitted by the CEQ Regula-
tions (§§1506.10(d), 1506.11) and these
regulations (§§161.7(d), 161.9(n)(2)), no
decision on the proposed action shall
be made by the Department until the
later of the following dates:
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(1) Ninety (90) days after publication
by EPA of a notice of availability of a
Departmental draft EIS.

(2) Thirty (30) days after publication
by EPA of a notice of availability of a
departmental final EIS.

(j) Implementing and monitoring the de-
cision. Section 1505.3 of the CEQ Regu-
lations establishes the procedures to be
followed by the Department in moni-
toring to assure that any mitigation
measures or other commitments asso-
ciated with the decision and its imple-
mentation are carried out. The Office
of Environmental Quality and Trans-
boundary Issues will maintain general
oversight and cooperate with bureau
officers in such monitoring.

(k) Supplemental environmental impact
statements. Departmental officials shall
supplement a draft EIS whenever an al-
ternative which is substantially dif-
ferent from those discussed in the draft
is under consideration or when the
draft is otherwise out of date. A final
EIS shall be supplemented when a sub-
stantial change is made in the proposed
action or when significant new infor-
mation on the environmental impacts
comes to light. A supplemental EIS
should be prepared, circulated and ap-
proved in accordance with the provi-
sions of §1502.9 of the CEQ Regulations.
No supplemental EIS need be prepared
when the final decision on the action in
question has already been made. If
there are reasons not to prepare a sup-
plemental EIS when one ordinarily
would be called for, the responsible ac-
tion officer should consult with the Of-
fice of Environmental Quality and
Transboundary Issues , which shall
consult with the Council on Environ-
mental Quality on the matter.

(1) Programmatic and generic environ-
mental impact statements. (1) Before pre-
paring an environmental document
under these regulations the responsible
action officer should determine if there
exists a generic or programmatic envi-
ronmental document analyzing ac-
tions, effects or issues similar to those
involved in the proposed action. A ge-
neric environmental document reviews
the environmental effects that are ge-
neric or common to a class of Depart-
mental actions which may not be spe-
cific to any single country or area.
Where such a document is prepared it
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could be applied to a number of similar
specific country applications. If a ge-
neric document exists and if it deals
with relevant similarities in the ac-
tion, such as common timing, environ-
mental impacts, alternatives, methods
of implementation or subject matter it
will not be necessary to prepare further
environmental documentation.

(2) A programmatic environmental
document shall focus its analysis on
the environmental aspects of an entire
program rather than on the specific
elements of the program. If a pro-
grammatic environmental document
has already been prepared the respon-
sible action officer should determine
whether it adequately deals with the
environmental effects of the particular
action under review. If the pro-
grammatic document adequately re-
views the environmental impacts of the
action under consideration, then addi-
tional environmental documentation is
not required under these regulations.
In preparing environmental documents
on specific actions, Departmental offi-
cers shall consider the advisability of
modifying or expanding the documents
so they may serve as generic or pro-
grammatic documents for a broader
range of actions.

(m) Amendments. Amendments to
these regulations may be made by the
Assistant Secretary for Oceans and
International Environmental and Sci-
entific Affairs in consultation with
other Departmental bureaus and the
Office of the Legal Adviser. Such
amendments will be published in the
FEDERAL REGISTER after consultation
with the Council on Environmental
Quality, in accordance with §1507.3 of
the CEQ Regulations, and public review
and comment.

(n) Modifications. The Department’s
procedures for preparing environ-
mental documents may be modified to
accommodate the following cir-
cumstances:

(1) Classified material. Most Depart-
mental environmental documents will
not normally contain classified or ad-
ministratively controlled material (see
§15607.3(c) of the CEQ Regulations); in
some cases, however, an environmental
document must include such material
to evaluate adequately environmental
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effects. In such cases Departmental en-
vironmental documents, or portions
thereof, may be classified. Such mate-
rial should, if possible, be confined to a
classified annex of the environmental
document. Approval for classification
must be granted with the concurrence
of the Assistant Secretary for Oceans
and International Environmental and
Scientific Affairs and the Office of the
Legal Adviser, and the assistant sec-
retary of the bureau with the action re-
sponsibility for the proposed action. In
these cases, Departmental environ-
mental documents or portions thereof
may be classified in accordance with
the criteria set forth in Executive
Order 12065, dated December 1, 1978.
Handling and disclosure of classified or
administratively controlled material
shall be governed by 22 CFR part 9. The
portions of an environmental document
which are not classified or administra-
tively controlled will be made avail-
able to persons outside the Depart-
ment, as provided in 22 CFR part 9.
Classification does not preclude the ob-
ligation to ensure that environmental
documents are reviewed by competent
scientific and technical experts. Appro-
priate arrangements will be made
through the Office of Environmental
Quality and Transboundary Issues or
Federal agency review of classified or
administratively controlled environ-
mental documents.

(2) Time periods for environmental re-
view. When necessary to comply with
other specific statutory requirements
or for compelling reasons of national
policy the Department may, by agree-
ment with the Environmental Protec-
tion Agency, modify time periods spec-
ified by the CEQ Regulations for pre-
paring environmental documents in ac-
cordance with §1506.10 of the CEQ Reg-
ulations. See also provisions for emer-
gency circumstances contained in
§1506.11 of the CEQ Regulations and
§161.7(d) of these regulations.

§161.11

Subpart D—Coordination of Other
Requirements of NEPA

§161.10 [Reserved]

and

§161.11 Environmental review
consultation requirements.

In addition to the environmental re-
view requirements of NEPA the De-
partment has other statutory environ-
mental review and consultation re-
quirements. Departmental officials, in
cooperation with the Office of Environ-
mental Quality and Transboundary
Issues and the Office of the Legal Ad-
viser shall, to the maximum extent
possible, conduct environmental review
and consultation for these additional
requirements concurrently with and in-
tegrated with preparation of assess-
ments, and environmental impact
statements. The principal additional
requirements affecting the Department
of State’s actions are outlined below.

(a) Section 7 of the Endangered Spe-
cies Act, as amended, 16 U.S.C. 1531 et
seq., requires identification of and con-
sultation on aspects of any Depart-
mental action that may have effects in
the United States on listed species or
their habitat. As appropriate, written
request for consultation, along with
the draft environmental document,
shall be conveyed by the Office of Envi-
ronmental Quality and Transboundary
Issues to the Regional Director of the
U.S. Fish and Wildlife Service or the
National Marine Fisheries Service, as
appropriate, for the Region in the
United States where the action will be
carried out.

(b) Section 106 of the National His-
toric Preservation Act of 1966, as
amended, 16 U.S.C. 470(f), requires iden-
tification of National Register prop-
erties, eligible properties, or properties
in the United States which may be eli-
gible for the National Register within
the area of the potential impact of a
proposed Departmental action. Evalua-
tion of the impact of the action on
such properties shall be discussed in
draft environmental impact state-
ments and transmitted to the Advisory
Council on Historic Preservation for
comments.

(c) Executive Order 11988 (Floodplains
Management) and Executive Order

733



§161.12

11990 (Wetlands), requires identifica-
tion of actions which will occur in or
affect a floodplain or wetland (e.g., in
areas along the boundary with Canada
or Mexico). A comparative evaluation
of such actions shall be discussed in
draft environmental impact state-
ments and transmitted to the U.S.
Water Resources Council for com-
ments.

(d) Fish and Wildlife Coordination
Act, 16 U.S.C. 661 et seq.

(e) Section 309 of the Clean Air Act of
1955, as amended, 42 U.S.C. 7609.

(f) Clean Water Act of 1977, 33 U.S.C.
1251 et seq.

(g) Coastal Zone Management Act of
1972, as amended, 16 U.S.C. 1451 et seq.

(h) Marine Protection, Research and
Sanctuaries Act of 1972, as amended, 16
U.S.C. 1401 et seq.
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(i) Deepwater Port Act of 1974, as
amended, 33 U.S.C. 1501 et seq.

(j) Marine Mammal Protection Act of
1972, 16 U.S.C. 1361 et seq.

§161.12 Environmental effects abroad
of major departmental actions.

Departmental officials shall analyze
actions under their cognizance with
due regard for the environmental ef-
fects in the global commons and areas
outside the jurisdiction of any nation
and in foreign jurisdictions. Such anal-
ysis shall be prepared in accordance
with separate Departmental procedures
(Foreign Affairs Manual, Volume 2),
dated September 4, 1979 for imple-
menting Executive Order 12114, ‘“‘Envi-
ronmental Effects Abroad of Major
Federal Actions” (44 FR 1957), dated
January 4, 1979.
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