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notice by registered mail to the Sec-
retary, the Attorney General of the
United States, and the recipient;

(iv) That the notice must state: the
alleged violation of the Act; the relief
requested; the court in which the com-
plainant is bringing the action; and,
whether or not attorney’s fees are de-
manded in the event the complainant
prevails; and

(v) That the complainant may not
bring an action if the same alleged vio-
lation of the Act by the same recipient
is the subject of a pending action in
any court of the United States.
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HEALTH PROGRAMS OR ACTIVITIES
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with disabilities.
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coverage.

92.208 Prohibition on sex discrimination re-
lated to marital, parental, or family sta-
tus.
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92.210 Nondiscrimination in the use of pa-
tient care decision support tools.

92.211 Nondiscrimination in the delivery of
health programs and activities through
telehealth services.

Subpart D—Procedures

92.301 Enforcement mechanisms.
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AUTHORITY: 42 U.S.C. 18116.

SOURCE: 89 FR 37692, May 6, 2024, unless
otherwise noted.

Subpart A—General Provisions

§92.1 Purpose and effective date.

(a) Purpose. The purpose of this part
is to implement section 1557 of the Pa-
tient Protection and Affordable Care
Act (ACA) (42 U.S.C. 18116), which pro-
hibits discrimination on the basis of
race, color, national origin, sex, age,
and disability in certain health pro-
grams and activities. Section 1557 pro-
vides that, except as otherwise pro-
vided in title I of the ACA, an indi-
vidual shall not, on the grounds prohib-
ited under title VI of the Civil Rights
Act of 1964, title IX of the Education
Amendments of 1972, the Age Discrimi-
nation Act of 1975, or section 504 of the
Rehabilitation Act of 1973, be excluded
from participation in, be denied the
benefits of, or be subjected to discrimi-
nation under, any health program or
activity, any part of which is receiving
Federal financial assistance, including
credits, subsidies, or contracts of insur-
ance, or under any program or activity
that is administered by an executive
agency or any entity established under
title I of the ACA. This part applies to
health programs or activities adminis-
tered by recipients of Federal financial
assistance from the Department, De-
partment-administered health  pro-
grams or activities, and title I entities
that administer health programs or ac-
tivities.

(b) Effective date. The regulations in
this part are effective beginning July 5,
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2024, unless otherwise provided in the
following schedule:

45 CFR Subtitle A (10-1-24 Edition)

TABLE 1 TO PARAGRAPH (b)

Section 1557
requirement and
provision

Date by which covered entities must comply

8§92.7 ...

§92.11
§92.207(b)(1) through (5) ...

§92.207(b)(6) vvovvverirrirriann
January 1, 2025.
§92.210(b) and (C) ...cccevnve

. | Within 120 days of July 5, 2024.

Within one year of July 5, 2024.

Following a covered entity’s implementation of the policies and procedures required by §92.8,
and no later than one year of July 5, 2024.

. | Within 120 days of July 5, 2024.

Within one year of July 5, 2024.

For health insurance coverage or other health-related coverage that was not subject to this part
as of July 5, 2024, by the first day of the first plan year (in the individual market, policy year)
beginning on or after January 1, 2025.

By the first day of the first plan year (in the individual market, policy year) beginning on or after

Within 300 days of July 5, 2024.

§92.2 Application.

(a) Except as otherwise provided in
this part, this part shall apply to:

(1) Every health program or activity,
any part of which receives Federal fi-
nancial assistance, directly or indi-
rectly, from the Department;

(2) Every health program or activity
administered by the Department; and

(3) Every health program or activity
administered by a title I entity.

(b) The provisions of this part shall
not apply to any employer or other
plan sponsor of a group health plan, in-
cluding but not limited to, a board of
trustees (or similar body), association
or other group, with regard to its em-
ployment practices, including the pro-
vision of employee health benefits.

(c) Any provision of this part held to
be invalid or unenforceable by its
terms, or as applied to any person or
circumstance, shall be severable from
this part and shall not affect the re-
mainder thereof or the application of
the provision to other persons not
similarly situated or to other, dis-
similar circumstances.

§92.3 Relationship to other laws.

(a) Neither section 1557 nor this part
shall be construed to apply a lesser
standard for the protection of individ-
uals from discrimination than the
standards applied under title VI of the
Civil Rights Act of 1964, title IX of the
Education Amendments of 1972, section
504 of the Rehabilitation Act of 1973,
the Age Discrimination Act of 1975, or

the regulations
those laws.

(b) Nothing in this part shall be con-
strued to invalidate or limit the rights,
remedies, procedures, or legal stand-
ards available under title VI of the
Civil Rights Act of 1964, title VII of the
Civil Rights Act of 1964, title IX of the
Education Amendments of 1972, section
504 of the Rehabilitation Act of 1973, or
the Age Discrimination Act of 1975.

(c) Insofar as the application of any
requirement under this part would vio-
late applicable Federal protections for
religious freedom and conscience, such
application shall not be required. For
example, 42 TU.S.C. 18023 provides
(among other things) that nothing in
section 1557 shall be construed to have
any effect on Federal laws regarding
conscience protection; willingness or
refusal to provide abortion; and dis-
crimination on the basis of the willing-
ness or refusal to provide, pay for,
cover, or refer for abortion or to pro-
vide or participate in training to pro-
vide abortion.

(d) Nothing in this part shall be con-
strued to supersede State or local laws
that provide additional protections
against discrimination on any basis de-
scribed in §92.1.

issued pursuant to

§92.4 Definitions.

As used in this part, the term—

1991 Standards means the 1991 ADA
Standards for Accessible Design, pub-
lished at appendix A to 28 CFR part 36
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on July 26, 1991, and republished as ap-
pendix D to 28 CFR part 36 on Sep-
tember 15, 2010.

2010 Standards means 36 CFR part
1191, appendices B and D (2009), in con-
junction with 28 CFR 35.151.

ACA means the Patient Protection
and Affordable Care Act (Pub. L. 111-
148, 124 Stat. 119 (2010) as amended by
the Health Care and Education Rec-
onciliation Act of 2010 (Pub. L. 111-152,
124 Stat. 1029) (codified in scattered
sections of U.S.C.)).

ADA means the Americans with Dis-
abilities Act of 1990 (42 U.S.C. 12101 et
seq.), as amended.

Age means how old a person is, or the
number of elapsed years from the date
of a person’s birth.

Age Act means the Age Discrimina-
tion Act of 1975 (42 U.S.C. 6101 et seq.),
as amended.

Applicant means a person who applies
to participate in a health program or
activity.

Auzxiliary aids and services include, for
example:

(1) Qualified interpreters on-site or
through video remote interpreting
(VRI) services, as defined in 28 CFR
35.104 and 36.104; note takers; real-time
computer-aided transcription services;
written materials; exchange of written
notes; telephone handset amplifiers; as-
sistive listening devices; assistive lis-
tening systems; telephones compatible
with hearing aids; closed caption de-
coders; open and closed captioning, in-
cluding real-time captioning; voice,
text, and video-based telecommuni-
cations products and systems, includ-
ing text telephones (TTYs),
videophones, and captioned telephones,
or equally effective telecommuni-
cations devices; videotext displays; ac-
cessible information and communica-
tion technology (ICT); or other effec-
tive methods of making aurally deliv-
ered information available to persons
who are deaf or hard of hearing;

(2) Qualified readers; taped texts;
audio recordings; Braille materials and
displays; screen reader software; mag-
nification software; optical readers;
secondary auditory programs (SAP);
large print materials; accessible infor-
mation and communication tech-
nology; or other effective methods of
making visually delivered materials

§92.4

available to persons who are blind or
have low vision;

(3) Acquisition or modification of
equipment and devices; and

(4) Other similar services and ac-
tions.

Companion means a family member,
friend, or associate of an individual
seeking access to a service, program, or
activity of a covered entity, who along
with such individual, is an appropriate
person with whom a covered entity
should communicate.

Covered entity means:

(1) A recipient of Federal financial
assistance;

(2) The Department; and

(3) An entity established under title I
of the ACA.

Department means the U.S. Depart-
ment of Health and Human Services.

Director means the Director of the Of-
fice for Civil Rights (OCR) of the De-
partment, or their designee(s).

Disability means, with respect to an
individual, a physical or mental im-
pairment that substantially limits one
or more major life activities of such in-
dividual; a record of such an impair-
ment; or being regarded as having such
an impairment, as defined and con-
strued in the Rehabilitation Act, 29
U.S.C. 705(9)(B), which incorporates the
definition of ‘‘disability’ in the ADA,
42 U.S.C. 12102, as amended and adopted
at 28 CFR 35.108.

Exchange means the same as ‘“‘Ex-
change’’ defined in 45 CFR 155.20.

Federal financial assistance, as used in
this part:

(1) Federal financial assistance
means any grant, loan, credit, subsidy,
contract (other than a procurement
contract but including a contract of in-
surance), or any other arrangement by
which the Federal Government, di-
rectly or indirectly, provides assist-
ance or otherwise makes assistance
available in the form of:

(i) Funds;

(ii) Services of Federal personnel; or

(iii) Real or personal property or any
interest in or use of such property, in-
cluding:

(A) Transfers or leases of such prop-
erty for less than fair market value or
for reduced consideration; and

(B) Proceeds from a subsequent
transfer or lease of such property if the
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Federal share of its fair market value
is not returned to the Federal Govern-
ment.

(2) Federal financial assistance the
Department provides or otherwise
makes available includes Federal fi-
nancial assistance that the Depart-
ment plays a role in providing or ad-
ministering, including advance pay-
ments of the premium tax credit and
cost-sharing reduction payments under
title I of the ACA, as well as payments,
subsidies, or other funds extended by
the Department to any entity pro-
viding health insurance coverage for
payment to or on behalf of a person ob-
taining health insurance coverage from
that entity or extended by the Depart-
ment directly to such person for pay-
ment to any entity providing health in-
surance coverage.

Federally-facilitated Exchange means
the same as ‘‘Federally-facilitated Ex-
change’’ defined in 45 CFR 155.20.

Health program or activity means:

(1) Any project, enterprise, venture,
or undertaking to:

(i) Provide or administer health-re-
lated services, health insurance cov-
erage, or other health-related coverage;

(ii) Provide assistance to persons in
obtaining health-related services,
health insurance coverage, or other
health-related coverage;

(iii) Provide clinical, pharmaceutical,
or medical care;

(iv) Engage in health or clinical re-
search; or

(v) Provide health education for
health care professionals or others.

(2) All of the operations of any entity
principally engaged in the provision or
administration of any health projects,
enterprises, ventures, or undertakings
described in paragraph (1) of this defi-
nition, including, but not limited to, a
State or local health agency, hospital,
health clinic, health insurance issuer,
physician’s practice, pharmacy, com-
munity-based health care provider,
nursing facility, residential or commu-
nity-based treatment facility, or other
similar entity or combination thereof.
A health program or activity also in-
cludes all of the operations of a State
Medicaid program, Children’s Health
Insurance Program, and Basic Health
Program.

45 CFR Subtitle A (10-1-24 Edition)

Individual with limited English pro-
ficiency means an individual whose pri-
mary language for communication is
not English and who has a limited abil-
ity to read, write, speak, or understand
English. An individual with limited
English proficiency may be competent
in English for certain types of commu-
nication (e.g., speaking or under-
standing), but still be limited English
proficient for other purposes (e.g., read-
ing or writing).

Information and communication tech-
nology (ICT) means information tech-
nology and other equipment, systems,
technologies, or processes, for which
the principal function is the creation,
manipulation, storage, display, receipt,
or transmission of electronic data and
information, as well as any associated
content. Examples of ICT include, but
are not limited to: computers and pe-
ripheral equipment; information Kki-
osks and transaction machines; tele-
communications equipment; telehealth
interfaces or applications; customer
premises equipment; multifunction of-
fice machines; software; mobile appli-
cations; websites; videos; and elec-
tronic documents.

Language assistance services may in-
clude, but are not limited to:

(1) Oral language assistance, includ-
ing interpretation in non-English lan-
guages provided in-person or remotely
by a qualified interpreter for an indi-
vidual with Ilimited English pro-
ficiency, and the use of qualified bilin-
gual or multilingual staff to commu-
nicate directly with individuals with
limited English proficiency;

(2) Written translation, performed by
a qualified translator, of written con-
tent in paper or electronic form into or
from languages other than English; and

(3) Written notice of availability of
language assistance services.

Machine translation means automated
translation, without the assistance of
or review by a qualified human trans-
lator, that is text-based and provides
instant translations between various
languages, sometimes with an option
for audio input or output.

National origin includes, but is not
limited to, a person’s, or their ances-
tors’, place of origin (such as country
or world region) or a person’s mani-
festation of the physical, cultural, or
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linguistic characteristics of a national
origin group.

OCR means the Office for Civil
Rights of the Department.

Patient care decision support tool
means any automated or non-auto-
mated tool, mechanism, method, tech-
nology, or combination thereof used by
a covered entity to support clinical de-
cision-making in its health programs
or activities.

Qualified bilingual/multilingual  staff
means a member of a covered entity’s
workforce who is designated by the
covered entity to provide in-language
oral language assistance as part of the
person’s current, assigned job respon-
sibilities and who has demonstrated to
the covered entity that they are:

(1) Proficient in speaking and under-
standing both spoken English and at
least one other spoken language, in-
cluding any necessary specialized vo-
cabulary, terminology and phrase-
ology; and

(2) Able to effectively, accurately,
and impartially communicate directly
with individuals with limited English
proficiency in their primary languages.

Qualified individual with a disability
means an individual with a disability
who, with or without reasonable modi-
fications to rules, policies, or prac-
tices, the removal of architectural,
communication, or transportation bar-
riers, or the provision of auxiliary aids
and services, meets the essential eligi-
bility requirements for the receipt of
services or the participation in pro-
grams or activities provided by the
covered entity.

Qualified interpreter for an individual
with a disability means an interpreter
who, via a video remote interpreting
service (VRI) or an on-site appearance:

(1) Has demonstrated proficiency in
communicating in, and understanding:

(i) Both English and a non-English
language (including American Sign
Language, other sign languages); or

(ii) Another communication modal-
ity (such as cued-language
transliterators or oral transliteration);

(2) Is able to interpret effectively, ac-
curately, and impartially, both recep-
tively and expressively, using any nec-
essary specialized vocabulary or terms
without changes, omissions, or addi-
tions and while preserving the tone,

§92.4

sentiment, and emotional level of the
original statement; and

(3) Adheres to generally accepted in-
terpreter ethics principles including
client confidentiality.

(4) Qualified interpreters include, for
example, sign language interpreters,
oral transliterators, and cued-language
transliterators.

Qualified interpreter for an individual
with limited English proficiency means
an interpreter who via a remote inter-
preting service or an on-site appear-
ance:

(1) Has demonstrated proficiency in
speaking and understanding both spo-
ken English and at least one other spo-
ken language (qualified interpreters for
relay interpretation must demonstrate
proficiency in two non-English spoken
languages);

(2) Is able to interpret effectively, ac-
curately, and impartially to and from
such language(s) and English (or be-
tween two non-English languages for
relay interpretation), using any nec-
essary specialized vocabulary or terms
without changes, omissions, or addi-
tions and while preserving the tone,
sentiment, and emotional level of the
original oral statement; and

(3) Adheres to generally accepted in-
terpreter ethics principles, including
client confidentiality.

Qualified reader means a person who
is able to read effectively, accurately,
and impartially using any necessary
specialized vocabulary.

Qualified translator means a trans-
lator who:

(1) Has demonstrated proficiency in
writing and understanding both writ-
ten English and at least one other writ-
ten non-English language;

(2) Is able to translate effectively, ac-
curately, and impartially to and from
such language(s) and English, using
any necessary specialized vocabulary
or terms without changes, omissions,
or additions and while preserving the
tone, sentiment, and emotional level of
the original written statement; and

(3) Adheres to generally accepted
translator ethics principles, including
client confidentiality.

Recipient means any State or its po-
litical subdivision thereof; or any in-
strumentality of a State or political
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subdivision thereof; any public or pri-
vate agency, institution, or organiza-
tion; other entity; or any person, to
whom Federal financial assistance is
extended directly or indirectly, includ-
ing any subunit, successor, assignee, or
transferee of a recipient. Such term
does not include any ultimate bene-
ficiary.

Relay interpretation means inter-
preting from one language to another
through an intermediate language.
This mode of interpretation is often
used for monolingual speakers of lan-
guages of limited diffusion, including
select indigenous languages. In relay
interpreting, the first interpreter lis-
tens to the speaker and renders the
message into the intermediate lan-
guage. The second interpreter receives
the message in the intermediate lan-
guage and interprets it into a third
language for the speaker who speaks
neither the first nor the second lan-
guage.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93-
112; 29 U.S.C. 794), as amended.

Section 1557 means section 1557 of the
ACA (42 U.S.C. 18116).

State includes each of the several
States, the District of Columbia, the
Commonwealth of Puerto Rico, Guam,
American Samoa, the United States
Virgin Islands, and the Commonwealth
of the Northern Mariana Islands.

State Erchange means an Exchange
established by a State and approved by
the Department pursuant to 45 CFR
part 1565, subpart B.

Telehealth means the use of elec-
tronic information and telecommuni-
cations technologies to support long-
distance clinical health care, patient
and professional health-related edu-
cation, public health, and health ad-
ministration. Technologies include
videoconferencing, the internet, store-
and-forward imaging, streaming media,
and terrestrial and wireless commu-
nications.

Title I entity means any entity estab-
lished under title I of the ACA, as
amended, including State Exchanges
and Federally-facilitated Exchanges.

Title VI means title VI of the Civil
Rights Act of 1964 (Pub. L. 88-352; 42
U.S.C. 2000d et seq.), as amended.

45 CFR Subtitle A (10-1-24 Edition)

Title VII means title VII of the Civil
Rights Act of 1964 (Pub. L. 88-352; 42
U.S.C. 2000e et seq.), as amended.

Title IX means title IX of the Edu-
cation Amendments of 1972 (Pub. L. 92—
318; 20 U.S.C. 1681 et seq.), as amended.

UFAS means the Uniform Federal Ac-
cessibility Standards (Pub. L. 90-480; 42
U.S.C. 4151 et seq.), as amended.

§92.5 Assurances required.

(a) Assurances. An entity applying for
Federal financial assistance to which
this part applies must, as a condition
of any application for Federal financial
assistance, submit an assurance, on a
form specified by the Director, that the
entity’s health programs and activities
will be operated in compliance with
section 1557 and this part. A health in-
surance issuer seeking certification to
participate in an Exchange or a State
seeking approval to operate a State Ex-
change to which section 1557 or this
part applies must, as a condition of
certification or approval, submit an as-
surance, on a form specified by the Di-
rector, that the health insurance
issuer’s or State’s health program or
activity will be operated in compliance
with section 1557 and this part. An ap-
plicant or entity may incorporate this
assurance by reference in subsequent
applications to the Department for
Federal financial assistance or re-
quests for certification to participate
in an Exchange or approval to operate
a State Exchange.

(b) Duration of obligation. The dura-
tion of the assurances required by this
section is the same as the duration of
the assurances required in the Depart-
ment’s regulations implementing sec-
tion 504, 45 CFR 84.5(b).

(c) Covenants. When Federal financial
assistance is provided in the form of
real property or interest, the same con-
ditions apply as those contained in the
Department’s regulations imple-
menting section 504, at 45 CFR 84.5(c),
except that the nondiscrimination obli-
gation applies to discrimination on all
bases covered under section 1557 and
this part.
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§92.6 Remedial action and voluntary
action.

(a) Remedial action. (1) If the Director
finds that a recipient or State Ex-
change has discriminated against an
individual on the basis of race, color,
national origin, sex, age, or disability,
in violation of section 1557 or this part,
such recipient or State Exchange must
take such remedial action as the Direc-
tor may require to overcome the ef-
fects of the discrimination.

(2) Where a recipient is found to have
discriminated against an individual on
the basis of race, color, national origin,
sex, age, or disability, in violation of
section 1557 or this part, and where an-
other recipient exercises control over
the recipient that has discriminated,
the Director, where appropriate, may
require either or both entities to take
remedial action.

(3) The Director may, where nec-
essary to overcome the effects of dis-
crimination in violation of section 1557
or this part, require a recipient, in its
health programs and activities, or
State Exchange to take remedial ac-
tion with respect to:

(i) Persons who are no longer partici-
pants in the recipient’s or State Ex-
change’s health program or activity
but who were participants in the
health program or activity when such
discrimination occurred; or

(ii) Persons who would have been par-
ticipants in the health program or ac-
tivity had the discrimination not oc-
curred.

(b) Voluntary action. A covered entity
may take nondiscriminatory steps, in
addition to any action that is required
by section 1557 or this part, to over-
come the effects of conditions that re-
sult or resulted in limited participa-
tion in the covered entity’s health pro-
grams or activities by persons on the
basis of race, color, national origin,
sex, age, or disability.

§92.7 Designation and responsibilities
of a Section 1557 Coordinator.

(a) Section 1557 Coordinator and des-
ignees. A covered entity that employs
fifteen or more persons must designate
and authorize at least one employee, a
“Section 15657 Coordinator,” to coordi-
nate the covered entity’s compliance
with its responsibilities under section
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15657 and this part in its health pro-
grams and activities, including the in-
vestigation of any grievance commu-
nicated to it alleging noncompliance
with section 1557 or this part or alleg-
ing any action that would be prohib-
ited by section 1557 or this part. As ap-
propriate, a covered entity may assign
one or more designees to carry out
some of these responsibilities, but the
Section 1557 Coordinator must retain
ultimate oversight for ensuring coordi-
nation with the covered entity’s com-
pliance with this part.

(b) Responsibilities of a Section 1557 Co-
ordinator. A covered entity must ensure
that, at minimum, the Section 1557 Co-
ordinator:

(1) Receives, reviews, and processes
grievances, filed under the grievance
procedure as set forth in §92.8(c);

(2) Coordinates the covered entity’s
recordkeeping requirements as set
forth in §92.8(c);

(3) Coordinates effective implementa-
tion of the covered entity’s language
access procedures as set forth in
§92.8(d);

(4) Coordinates effective implementa-
tion of the covered entity’s effective
communication procedures as set forth
in §92.8(e);

(5) Coordinates effective implementa-
tion of the covered entity’s reasonable
modification procedures as set forth in
§92.8(f); and

(6) Coordinates training of relevant
employees as set forth in §92.9, includ-
ing maintaining documentation re-
quired by such section.

§92.8 Policies and procedures.

(a) General requirement. A covered en-
tity must implement written policies
and procedures in its health programs
and activities that are designed to
comply with the requirements of this
part. The policies and procedures must
include an effective date and be reason-
ably designed, taking into account the
size, complexity, and the type of health
programs or activities undertaken by a
covered entity, to ensure compliance
with this part.

(b) Nondiscrimination policy. (1) A cov-
ered entity must implement a written
policy in its health programs and ac-
tivities that, at minimum, states the
covered entity does not discriminate
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on the basis of race, color, national ori-
gin (including limited English pro-
ficiency and primary language), sex
(consistent with the scope of sex dis-
crimination described at §92.101(a)(2)),
age, or disability; that the covered en-
tity provides language assistance serv-
ices and appropriate auxiliary aids and
services free of charge, when necessary
for compliance with section 1557 or this
part; that the covered entity will pro-
vide reasonable modifications for indi-
viduals with disabilities; and that pro-
vides the current contact information
for the Section 1557 Coordinator re-
quired by §92.7 (if applicable).

(2) OCR considers it a best practice
toward achieving compliance for a cov-
ered entity to provide information that
it has been granted a temporary ex-
emption or granted an assurance of ex-
emption under §92.302(b) in the non-
discrimination policy required by para-
graph (b)(1) of this section.

(c) Grievance procedures. (1) A covered
entity that employs fifteen or more
persons must implement written griev-
ance procedures in its health programs
and activities that provide for the
prompt and equitable resolution of
grievances alleging any action that
would be prohibited by section 1557 or
this part.

(2) A covered entity to which this
paragraph applies must retain records
related to grievances filed pursuant to
the covered entity’s grievance proce-
dures required under paragraph (c)(1) of
this section that allege discrimination
on the basis of race, color, national ori-
gin, sex, age, or disability for no less
than three (3) calendar years from the
date the covered entity resolves the
grievance. The records must include
the grievance; the name and contact
information of the complainant (if pro-
vided by complainant); the alleged dis-
criminatory action and alleged basis
(or bases) of discrimination; the date
the grievance was filed; the date the
grievance was resolved; grievance reso-
lution; and any other pertinent infor-
mation.

(3) A covered entity to which this
paragraph (c) applies must keep con-
fidential the identity of an individual
who has filed a grievance under this
part except as required by law or to the
extent necessary to carry out the pur-

45 CFR Subtitle A (10-1-24 Edition)

poses of this part, including the con-
duct of any investigation.

(d) Language access procedures. A cov-
ered entity must implement written
language access procedures in its
health programs and activities describ-
ing the covered entity’s process for
providing language assistance services
to individuals with limited English
proficiency @ when required under
§92.201. At a minimum, the language
access procedures must include current
contact information for the section
1557 Coordinator (if applicable); how an
employee identifies whether an indi-
vidual has limited English proficiency;
how an employee obtains the services
of qualified interpreters and trans-
lators the covered entity uses to com-
municate with an individual with lim-
ited English proficiency; the names of
any qualified bilingual staff members;
and a list of any electronic and written
translated materials the covered entity
has, the languages they are translated
into, date of issuance, and how to ac-
cess electronic translations.

(e) Effective communication procedures.
A covered entity must implement writ-
ten effective communication proce-
dures in its health programs and ac-
tivities describing the covered entity’s
process for ensuring effective commu-
nication for individuals with disabil-
ities when required under §92.202. At a
minimum, a covered entity’s effective
communication procedures must in-
clude current contact information for
the Section 1557 Coordinator (if appli-
cable); how an employee obtains the
services of qualified interpreters the
covered entity uses to communicate
with individuals with disabilities, in-
cluding the names of any qualified in-
terpreter staff members; and how to ac-
cess appropriate auxiliary aids and
services.

(f) Reasonable modification procedures.
A covered entity must implement writ-
ten procedures in its health programs
and activities describing the covered
entity’s process for making reasonable
modifications to its policies, practices,
or procedures when necessary to avoid
discrimination on the basis of dis-
ability as required under §92.205. At a
minimum, the reasonable modification
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procedures must include current con-
tact information for the covered enti-
ty’s Section 1557 Coordinator (if appli-
cable); a description of the covered en-
tity’s process for responding to re-
quests from individuals with disabil-
ities for changes, exceptions, or adjust-
ments to a rule, policy, practice, or
service of the covered entity; and a
process for determining whether mak-
ing the modification would fundamen-
tally alter the nature of the health pro-
gram or activity, including identifying
an alternative modification that does
not result in a fundamental alteration
to ensure the individual with a dis-
ability receives the benefits or services
in question.

(g) Combined policies and procedures. A
covered entity may combine the con-
tent of the policies and procedures re-
quired by paragraphs (b) through (f) of
this section with any policies and pro-
cedures pursuant to title VI, section
504, title IX, and the Age Act if section
15657 and the provisions in this part are
clearly addressed therein.

(h) Changes to policies and procedures.
(1) Covered entities must review and
revise the policies and procedures re-
quired by paragraphs (b) through (g) of
this section, as necessary, to ensure
they are current and in compliance
with section 1557 and this part; and

(2) A covered entity may change a
policy or procedure required by para-
graphs (b) through (g) of this section at
any time, provided that such changes
comply with section 1557 and this part.

§92.9 Training.

(a) A covered entity must train rel-
evant employees of its health programs
and activities on the civil rights poli-
cies and procedures required by §92.8,
as necessary and appropriate for the
employees to carry out their functions
within the covered entity consistent
with the requirements of this part.

(b) A covered entity must provide
training that meets the requirements
of paragraph (a) of this section, as fol-
lows:

(1) To each relevant employee of the
health program or activity as soon as
possible, but no later than 30 days fol-
lowing a covered entity’s implementa-
tion of the policies and procedures re-
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quired by §92.8, and no later than 300
days following July 5, 2024;

(2) Thereafter, to each new relevant
employee of the health program or ac-
tivity within a reasonable period of
time after the employee joins the cov-
ered entity’s workforce; and

(3) To each relevant employee of the
health program or activity whose func-
tions are affected by a material change
in the policies or procedures required
by §92.8 and any other civil rights poli-
cies or procedures the covered entity
has implemented within a reasonable
period of time after the material
change has been made.

(4) For purposes of this section, ‘‘rel-
evant employees’” includes permanent
and temporary employees whose roles
and responsibilities entail interacting
with patients and members of the pub-
lic; making decisions that directly or
indirectly affect patients’ health care,
including the covered entity’s execu-
tive leadership team and legal counsel;
and performing tasks and making deci-
sions that directly or indirectly affect
patients’ financial obligations, includ-
ing billing and collections.

(c) A covered entity must contem-
poraneously document its employees’
completion of the training required by
paragraphs (a) and (b) of this section in
written or electronic form and retain
said documentation for no less than
three (3) calendar years.

§92.10 Notice of nondiscrimination.

(a) A covered entity must provide a
notice of nondiscrimination to partici-
pants, beneficiaries, enrollees, and ap-
plicants of its health programs and ac-
tivities, and members of the public.

(1) The notice required under this
paragraph (a) must include the fol-
lowing information relating to the cov-
ered entity’s health programs and ac-
tivities:

(1) The covered entity does not dis-
criminate on the basis of race, color,
national origin (including limited
English proficiency and primary lan-
guage), sex (consistent with the scope
of sex discrimination described at
§92.101(a)(2)), age, or disability;

(i1) The covered entity provides rea-
sonable modifications for individuals
with disabilities, and appropriate aux-
iliary aids and services, including
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qualified interpreters for individuals
with disabilities and information in al-
ternate formats, such as braille or
large print, free of charge and in a
timely manner, when such modifica-
tions, aids, and services are necessary
to ensure accessibility and an equal op-
portunity to participate to individuals
with disabilities;

(iii) The covered entity provides lan-
guage assistance services, including
electronic and written translated docu-
ments and oral interpretation, free of
charge and in a timely manner, when
such services are a reasonable step to
provide meaningful access to an indi-
vidual with limited English pro-
ficiency;

(iv) How to obtain from the covered
entity the reasonable modifications,
appropriate auxiliary aids and services,
and language assistance services in
paragraphs (a)(1)(ii) and (iii) of this
section;

(v) The contact information for the
covered entity’s Section 1557 Coordi-
nator designated pursuant to §92.7 (if
applicable);

(vi) The availability of the covered
entity’s grievance procedure pursuant
to §92.8(c) and how to file a grievance
(if applicable);

(vii) Details on how to file a discrimi-
nation complaint with OCR in the De-
partment; and

(viii) How to access the covered enti-
ty’s website, if it has one, that provides
the information required under this
paragraph (a)(1).

(2) The notice required under this
paragraph (a) must be provided in a
covered entity’s health program or ac-
tivity, as follows:

(i) On an annual basis to partici-
pants, beneficiaries, enrollees (includ-
ing late and special enrollees), and ap-
plicants of its health program or activ-
ity;

(ii) Upon request;

(iii) At a conspicuous location on the
covered entity’s health program or ac-
tivity website, if it has one; and

(iv) In clear and prominent physical
locations, in no smaller than 20-point
sans serif font, where it is reasonable
to expect individuals seeking service
from the health program or activity to
be able to read or hear the notice.
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(b) A covered entity may combine the
content of the notice required by para-
graph (a) of this section with the no-
tices required by 45 CFR 80.6(d), 84.8,
86.9, and 91.32 if the combined notice
clearly informs individuals of their
civil rights under section 1557 and this
part, so long as it includes each of the
elements required by paragraph (a)(1)
of this section.

§92.11 Notice of availability of lan-
guage assistance services and auxil-
iary aids and services.

(a) A covered entity must provide a
notice of availability of language as-
sistance services and auxiliary aids and
services that, at minimum, states that
the covered entity, in its health pro-
grams or activities, provides language
assistance services and appropriate
auxiliary aids and services free of
charge, when necessary for compliance
with section 1557 or this part, to par-
ticipants, beneficiaries, enrollees, and
applicants of its health program or ac-
tivities, and members of the public.

(b) The notice required under para-
graph (a) of this section must be pro-
vided in English and at least the 15 lan-
guages most commonly spoken by indi-
viduals with limited English pro-
ficiency of the relevant State or States
in which a covered entity operates and
must be provided in alternate formats
for individuals with disabilities who re-
quire auxiliary aids and services to en-
sure effective communication.

(c) The notice required under para-
graph (a) of this section must be pro-
vided in a covered entity’s health pro-
gram or activity, as follows:

(1) On an annual basis to partici-
pants, beneficiaries, enrollees (includ-
ing late and special enrollees), and ap-
plicants of its health program or activ-
ity;

(2) Upon request;

(3) At a conspicuous location on the
covered entity’s health program or ac-
tivity website, if it has one;

(4) In clear and prominent physical
locations, in no smaller than 20-point
sans serif font, where it is reasonable
to expect individuals seeking service
from the health program or activity to
be able to read or hear the notice; and
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(56) In the following electronic and
written communications when these
forms are provided by a covered entity:

(i) Notice of nondiscrimination re-
quired by §92.10;

(ii) Notice of privacy practices re-
quired by 45 CFR 164.520;

(iii) Application and intake forms;

(iv) Notices of denial or termination
of eligibility, benefits or services, in-
cluding Explanations of Benefits, and
notices of appeal and grievance rights;

(v) Communications related to an in-
dividual’s rights, eligibility, benefits,
or services that require or request a re-
sponse from a participant, beneficiary,
enrollee, or applicant;

(vi) Communications related to a
public health emergency;

(vii) Consent forms and instructions
related to medical procedures or oper-
ations, medical power of attorney, or
living will (with an option of providing
only one notice for all documents bun-
dled together);

(viii) Discharge papers;

(ix) Communications related to the
cost and payment of care with respect
to an individual, including medical
billing and collections materials, and
good faith estimates required by sec-
tion 2799B-6 of the Public Health Serv-
ice Act;

(x) Complaint forms; and

(xi) Patient and member handbooks.

(d) A covered entity shall be deemed
in compliance with this section with
respect to an individual if it exercises
the option to:

(1) On an annual basis, provide the
individual with the option to opt out of
receipt of the notice required by this
section in their primary language and
through any appropriate auxiliary aids
and services, and:

(i) Does not condition the receipt of
any aid or benefit on the individual’s
decision to opt out;

(ii) Informs the individual that they
have a right to receive the notice upon
request in their primary language and
through the appropriate auxiliary aids
and services;

(iii) Informs the individual that opt-
ing out of receiving the notice is not a
waiver of their right to receive lan-
guage assistance services and any ap-
propriate auxiliary aids and services as
required by this part;
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(iv) Documents, on an annual basis,
that the individual has opted out of re-
ceiving the notice required by this sec-
tion for that year; and

(v) Does not treat a non-response
from an individual as a decision to opt
out; or

(2) Document the individual’s pri-
mary language and any appropriate
auxiliary aids and services and:

(i) Provides all materials and com-
munications in that individual’s pri-
mary language and through any appro-
priate auxiliary aids and services; or

(ii) Provides the notice required by
paragraph (a) of this section in that in-
dividual’s primary language and
through any appropriate auxiliary aids
and services in all communications
that are identified in paragraph (c)(5)
of this section.

Subpart B—Nondiscrimination
Provisions

§92.101 Discrimination prohibited.

(a) General. (1) Except as provided in
title I of the ACA, an individual must
not, on the basis of race, color, na-
tional origin, sex, age, disability, or
any combination thereof, be excluded
from participation in, be denied the
benefits of, or otherwise be subjected
to discrimination under any health
program or activity operated by a cov-
ered entity.

(2) Discrimination on the basis of sex
includes, but is not limited to, dis-
crimination on the basis of:

(i) Sex characteristics,
intersex traits;

(ii) Pregnancy or related conditions;

(iii) Sexual orientation;

(iv) Gender identity; and

(v) Sex stereotypes.

(b) Specific prohibitions on discrimina-
tion. (1) In any health program or ac-
tivity to which this part applies:

(i) A recipient and State Exchange
must comply with the specific prohibi-
tions on discrimination in the Depart-
ment’s implementing regulations for
title VI, section 504, title IX, and the
Age Act, found at 45 CFR parts 80, 84,
86 (subparts C and D), and 91 (subpart
B), respectively. Where this paragraph
(b) cross-references regulatory provi-
sions that use the term ‘‘recipient,”

including
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the term ‘‘recipient or State Ex-
change” shall apply in its place. Where
this paragraph (b) cross-references reg-
ulatory provisions that use the term
‘“‘student,” ‘“‘employee,” or ‘‘appli-
cant,” these terms shall be replaced
with ‘“‘individual.”

(ii) The Department, including Fed-
erally-facilitated  Exchanges, must
comply with specific prohibitions on
discrimination in the Department’s im-
plementing regulations for title VI,
section 504, title IX, and the Age Act,
found at 45 CFR parts 80, 85, 86 (sub-
parts C and D), and 91 (subpart B), re-
spectively. Where this paragraph (b)
cross-references regulatory provisions
that use the term ‘‘a recipient,” the
term ‘‘the Department or a Federally-
facilitated Exchange’’ shall apply in its
place. Where this paragraph (b) cross-
references regulatory provisions that
use the term ‘‘student,” ‘‘employee,”
or ‘‘applicant,” these terms shall be re-
placed with ‘‘individual.”

(2) The enumeration of specific prohi-
bitions on discrimination in paragraph
(b)(1) of this section does not limit the
general applicability of the prohibition
in paragraph (a) of this section.

Subpart C—Specific Applications
to Health Programs and Activities

§92.201 Meaningful access for individ-
uals with limited English pro-
ficiency.

(a) General requirement. A covered en-
tity must take reasonable steps to pro-
vide meaningful access to each indi-
vidual with limited English proficiency
(including companions with limited
English proficiency) eligible to be
served or likely to be directly affected
by its health programs and activities.

(b) Language assistance services re-
quirements. Language assistance serv-
ices required under paragraph (a) of
this section must be provided free of
charge, be accurate and timely, and
protect the privacy and the inde-
pendent decision-making ability of the
individual with limited English pro-
ficiency.

(c) Specific requirements for interpreter
and translation services. (1) When inter-
pretation services are required under
this part, a covered entity must offer a
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qualified interpreter in its health pro-
grams and activities.

(2) When translation services are re-
quired under this part, a covered entity
must utilize the services of a qualified
translator in its health programs and
activities.

(3) If a covered entity uses machine
translation when the underlying text is
critical to the rights, benefits, or
meaningful access of an individual
with limited English proficiency, when
accuracy is essential, or when the
source documents or materials contain
complex, non-literal or technical lan-
guage, the translation must be re-
viewed by a qualified human trans-
lator.

(d) Evaluation of compliance. In evalu-
ating whether a covered entity has met
its obligation under paragraph (a) of
this section, the Director shall:

(1) Evaluate, and give substantial
weight to, the nature and importance
of the health program or activity and
the particular communication at issue,
to the individual with limited English
proficiency; and

(2) Take into account other relevant
factors, including the effectiveness of
the covered entity’s written language
access procedures for its health pro-
grams and activities, that the covered
entity has implemented pursuant to
§92.8(d).

(e) Restricted use of certain persons to
interpret or facilitate communication. A
covered entity must not, in its health
programs and activities:

(1) Require an individual with lim-
ited English proficiency to provide
their own interpreter, or to pay the
cost of their own interpreter;

(2) Rely on an adult, not qualified as
an interpreter, to interpret or facili-
tate communication, except:

(i) As a temporary measure, while
finding a qualified interpreter in an
emergency involving an imminent
threat to the safety or welfare of an in-
dividual or the public where there is no
qualified interpreter for the individual
with limited English proficiency imme-
diately available and the qualified in-
terpreter that arrives confirms or sup-
plements the initial communications
with an initial adult interpreter; or
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(ii) Where the individual with limited
English proficiency specifically re-
quests, in private with a qualified in-
terpreter present and without an ac-
companying adult present, that the ac-
companying adult interpret or facili-
tate communication, the accom-
panying adult agrees to provide such
assistance, the request and agreement
by the accompanying adult is docu-
mented, and reliance on that adult for
such assistance is appropriate under
the circumstances;

(3) Rely on a minor child to interpret
or facilitate communication, except as
a temporary measure while finding a
qualified interpreter in an emergency
involving an imminent threat to the
safety or welfare of an individual or
the public where there is no qualified
interpreter for the individual with lim-
ited English proficiency immediately
available and the qualified interpreter
that arrives confirms or supplements
the initial communications with the
minor child; or

(4) Rely on staff other than qualified
interpreters, qualified translators, or
qualified bilingual/multilingual staff to
communicate with individuals with
limited English proficiency.

(f) Video remote interpreting services. A
covered entity that provides a qualified
interpreter for an individual with lim-
ited English proficiency through video
remote interpreting services in the
covered entity’s health programs and
activities must ensure the modality al-
lows for meaningful access and must
provide:

(1) Real-time, full-motion video and
audio over a dedicated high-speed,
wide-bandwidth video connection or
wireless connection that delivers high
quality video images that do not
produce lags, choppy, blurry, or grainy
images, or irregular pauses in commu-
nication;

(2) A sharply delineated image that is
large enough to display the inter-
preter’s face and the participating per-
son’s face regardless of the person’s
body position;

(3) A clear, audible transmission of
voices; and

(4) Adequate training to users of the
technology and other involved persons
so that they may quickly and effi-
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ciently set up and operate the video re-
mote interpreting.

(g) Audio remote interpreting services.
A covered entity that provides a quali-
fied interpreter for an individual with
limited English proficiency through
audio remote interpreting services in
the covered entity’s health programs
and activities must ensure the modal-
ity allows for meaningful access and
must provide:

(1) Real-time audio over a dedicated
high-speed, wide-bandwidth connection
or wireless connection that delivers
high-quality audio without lags or ir-
regular pauses in communication;

(2) A clear, audible transmission of
voices; and

(3) Adequate training to users of the
technology and other involved persons
so that they may quickly and effi-
ciently set up and operate the remote
interpreting services.

(h) Acceptance of language assistance
services is not required. Nothing in this
section shall be construed to require an
individual with limited English pro-
ficiency to accept language assistance
services.

§92.202 Effective communication for
individuals with disabilities.

(a) A covered entity must take appro-
priate steps to ensure that communica-
tions with individuals with disabilities
(including companions with disabil-
ities), are as effective as communica-
tions with non-disabled individuals in
its health programs and activities, in
accordance with the standards found at
28 CFR 35.130 and 35.160 through 35.164.
Where the regulatory provisions ref-
erenced in this section use the term
“public entity,” the term ‘‘covered en-
tity’’ shall apply in its place.

(b) A covered entity must provide ap-
propriate auxiliary aids and services
where necessary to afford individuals
with disabilities an equal opportunity
to participate in, and enjoy the bene-
fits of, the health program or activity
in question. Such auxiliary aids and
services must be provided free of
charge, in accessible formats, in a
timely manner, and in such a way to
protect the privacy and the independ-
ence of the individual with a disability.
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§92.203 Accessibility for buildings and
facilities.

(a) No qualified individual with a dis-
ability shall, because a covered entity’s
facilities are inaccessible to or unus-
able by individuals with disabilities, be
denied the benefits of, be excluded from
participation in, or otherwise be sub-
jected to discrimination under any
health program or activity to which
this part applies.

(b) Each facility or part of a facility
in which health programs or activities
are conducted that is constructed or al-
tered by or on behalf of, or for the use
of, a recipient or State Exchange must
comply with the 2010 Standards if the
construction or alteration was com-
menced on or after July 18, 2016, except
that if a facility or part of a facility in
which health programs or activities are
conducted that is constructed or al-
tered by or on behalf of, or for the use
of, a recipient or State Exchange, was
not covered by the 2010 Standards prior
to July 18, 2016, such facility or part of
a facility must comply with the 2010
Standards if the construction or alter-
ation was commenced after January 18,
2018. If construction or alteration was
begun on or after July 18, 2016, and on
or before January 18, 2018, in conform-
ance with UFAS, and the facility or
part of the facility was not covered by
the 2010 Standards prior to July 18,
2016, then it shall be deemed to comply
with the requirements of this section
and with 45 CFR 84.23(a) and (b). Depar-
tures from particular technical and
scoping requirements by the use of
other methods are permitted where
substantially equivalent or greater ac-
cess to and usability of the facility is
provided. All newly constructed or al-
tered buildings or facilities subject to
this section must comply with the re-
quirements for a ‘‘public building or fa-
cility” as defined in section 106.5 of the
2010 Standards.

(c) Each facility or part of a facility
in which health programs or activities
under this part are conducted that is
constructed or altered by or on behalf
of, or for the use of, a recipient or
State Exchange in conformance with
the 1991 Standards at appendix D to 28
CFR part 36 or the 2010 Standards shall
be deemed to comply with the require-
ments of this section and with 45 CFR
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84.23(a) and (b) with respect to those fa-
cilities, if the construction or alter-
ation was commenced before July 18,
2016. Each facility or part of a facility
in which health programs or activities
are conducted that is constructed or al-
tered by or on behalf of, or for the use
of, a recipient or State Exchange in
conformance with TUFAS shall be
deemed to comply with the require-
ments of this section and with 45 CFR
84.23(a) and (b), if the construction or
alteration was commenced before July
18, 2016, and such facility would not
have been required to conform with a
different accessibility standard under
28 CFR 35.151.

§92.204 Accessibility of information
and communication technology for
individuals with disabilities.

(a) A covered entity must ensure that
its health programs and activities pro-
vided through information and commu-
nication technology are accessible to
individuals with disabilities, unless
doing so would result in undue finan-
cial and administrative burdens or a
fundamental alteration in the nature
of the health programs or activities. If
an action required to comply with this
section would result in such an alter-
ation or such burdens, a covered entity
shall take any other action that would
not result in such an alteration or such
burdens but would nevertheless ensure
that, to the maximum extent possible,
individuals with disabilities receive the
benefits or services of the health pro-
gram or activity provided by the cov-
ered entity.

(b) A recipient or State Exchange
shall ensure that its health programs
and activities provided through
websites and mobile applications com-
ply with the requirements of section
504 of the Rehabilitation Act, as inter-
preted consistent with title II of the
ADA (42 U.S.C. 12131 through 12165).

§92.205 Requirement to make reason-
able modifications.

A covered entity must make reason-
able modifications to policies, prac-
tices, or procedures in its health pro-
grams and activities when such modi-
fications are necessary to avoid dis-
crimination on the basis of disability,
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unless the covered entity can dem-
onstrate that making the modifica-
tions would fundamentally alter the
nature of the health program or activ-
ity. For the purposes of this section,
the term ‘‘reasonable modifications”
shall be interpreted in a manner con-
sistent with the term as set forth in
the ADA title II regulation at 28 CFR
35.130(b)(7).

§92.206 Equal program access on the
basis of sex.

(a) A covered entity must provide in-
dividuals equal access to its health pro-
grams and activities without discrimi-
nating on the basis of sex.

(b) In providing access to health pro-
grams and activities, a covered entity
must not:

(1) Deny or limit health services, in-
cluding those that have been typically
or exclusively provided to, or associ-
ated with, individuals of one sex, to an
individual based upon the individual’s
sex assigned at birth, gender identity,
or gender otherwise recorded;

(2) Deny or limit, on the basis of an
individual’s sex assigned at birth, gen-
der identity, or gender otherwise re-
corded, a health care professional’s
ability to provide health services if
such denial or limitation has the effect
of excluding individuals from partici-
pation in, denying them the benefits of,
or otherwise subjecting them to dis-
crimination on the basis of sex under a
covered health program or activity;

(3) Adopt or apply any policy or prac-
tice of treating individuals differently
or separating them on the basis of sex
in a manner that subjects any indi-
vidual to more than de minimis harm,
including by adopting a policy or en-
gaging in a practice that prevents an
individual from participating in a
health program or activity consistent
with the individual’s gender identity;
or

(4) Deny or limit health services
sought for purpose of gender transition
or other gender-affirming care that the
covered entity would provide to an in-
dividual for other purposes if the denial
or limitation is based on an individ-
ual’s sex assigned at birth, gender iden-
tity, or gender otherwise recorded.

(c) Nothing in this section requires
the provision of any health service

§92.207

where the covered entity has a legiti-
mate, nondiscriminatory reason for de-
nying or limiting that service, includ-
ing where the covered entity typically
declines to provide the health service
to any individual or where the covered
entity reasonably determines that such
health service is not clinically appro-
priate for a particular individual. A
covered entity’s determination must
not be based on unlawful animus or
bias, or constitute a pretext for dis-
crimination. Nothing in this section is
intended to preclude a covered entity
from availing itself of protections de-
scribed in §§92.3 and 92.302.

(d) The enumeration of specific forms
of discrimination in paragraph (b) of
this section does not limit the general
applicability of the prohibition in para-
graph (a) of this section.

in health
and other

§92.207 Nondiscrimination
insurance coverage
health-related coverage.

(a) A covered entity must not, in pro-
viding or administering health insur-
ance coverage or other health-related
coverage, discriminate on the basis of
race, color, national origin, sex, age,
disability, or any combination thereof.

(b) A covered entity must not, in pro-
viding or administering health insur-
ance coverage or other health-related
coverage:

(1) Deny, cancel, limit, or refuse to
issue or renew health insurance cov-
erage or other health-related coverage,
or deny or limit coverage of a claim, or
impose additional cost sharing or other
limitations or restrictions on coverage,
on the basis of race, color, national ori-
gin, sex, age, disability, or any com-
bination thereof;

(2) Have or implement marketing
practices or benefit designs that dis-
criminate on the basis of race, color,
national origin, sex, age, disability, or
any combination thereof, in health in-
surance coverage or other health-re-
lated coverage;

(3) Deny or limit coverage, deny or
limit coverage of a claim, or impose
additional cost sharing or other limita-
tions or restrictions on coverage, to an
individual based upon the individual’s
sex assigned at birth, gender identity,
or gender otherwise recorded;
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(4) Have or implement a categorical
coverage exclusion or limitation for all
health services related to gender tran-
sition or other gender-affirming care;

(5) Otherwise deny or limit coverage,
deny or limit coverage of a claim, or
impose additional cost sharing or other
limitations or restrictions on coverage,
for specific health services related to
gender transition or other gender-af-
firming care if such denial, limitation,
or restriction results in discrimination
on the basis of sex; or

(6) Have or implement benefit designs
that do not provide or administer
health insurance coverage or other
health-related coverage in the most in-
tegrated setting appropriate to the
needs of qualified individuals with dis-
abilities, including practices that re-
sult in the serious risk of institutional-
ization or segregation.

(c) Nothing in this section requires
coverage of any health service where
the covered entity has a legitimate,
nondiscriminatory reason for denying
or limiting coverage of the health serv-
ice or determining that such health
service fails to meet applicable cov-
erage requirements, including reason-
able medical management techniques
such as medical necessity require-
ments. Such coverage denial or limita-
tion must not be based on unlawful
animus or bias, or constitute a pretext
for discrimination. Nothing in this sec-
tion is intended to preclude a covered
entity from availing itself of protec-
tions described in §§92.3 and 92.302.

(d) The enumeration of specific forms
of discrimination in paragraph (b) of
this section does not limit the general
applicability of the prohibition in para-
graph (a) of this section.

§92.208 Prohibition on sex discrimina-
tion related to marital, parental, or
family status.

In determining whether an individual
satisfies any policy or criterion regard-
ing access to its health programs or ac-
tivities, a covered entity must not take
an individual’s sex, as defined in
§92.101(a)(2), into account in applying
any rule concerning an individual’s
current, perceived, potential, or past
marital, parental, or family status.
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§92.209 Nondiscrimination on the

basis of association.

A covered entity must not exclude
from participation in, deny the benefits
of, or otherwise discriminate against
an individual or entity in its health
programs and activities on the basis of
the respective race, color, national ori-
gin, sex, age, or disability of the indi-
vidual and another person with whom
the individual or entity has a relation-
ship or association.

§92.210 Nondiscrimination in the use
of patient care decision support
tools.

(a) General prohibition. A covered en-
tity must not discriminate on the basis
of race, color, national origin, sex, age,
or disability in its health programs or
activities through the use of patient
care decision support tools.

(b) Identification of risk. A covered en-
tity has an ongoing duty to make rea-
sonable efforts to identify uses of pa-
tient care decision support tools in its
health programs or activities that em-
ploy input variables or factors that
measure race, color, national origin,
sex, age, or disability.

(c) Mitigation of risk. For each patient
care decision support tool identified in
paragraph (b) of this section, a covered
entity must make reasonable efforts to
mitigate the risk of discrimination re-
sulting from the tool’s use in its health
programs or activities.

§92.211 Nondiscrimination in the de-
livery of health programs and ac-
tivities through telehealth services.

A covered entity must not, in deliv-
ery of its health programs and activi-
ties through telehealth services, dis-
criminate on the basis of race, color,
national origin, sex, age, or disability.

Subpart D—Procedures

§92.301 Enforcement mechanisms.

The enforcement mechanisms avail-
able for and provided under title VI of
the Civil Rights Act of 1964, title IX of
the Education Amendments of 1972,
section 504 of the Rehabilitation Act of
1973, and the Age Discrimination Act of
1975 shall apply for purposes of section
1557 as implemented by this part.
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§92.302 Notification of views regard-
ing application of Federal religious
freedom and conscience laws.

(a) General application. A recipient
may rely on applicable Federal protec-
tions for religious freedom and con-
science, and consistent with §92.3(c),
application of a particular provision(s)
of this part to specific contexts, proce-
dures, or health care services shall not
be required where such protections
apply.

(b) Assurance of religious freedom and
conscience exemption. A recipient that
seeks assurance consistent with para-
graph (a) of this section regarding the
application of particular provision(s) of
this part to specific contexts, proce-
dures, or health care services may do
s0 by submitting a notification in writ-
ing to the Director of OCR. Notifica-
tion may be provided by the recipient
at any time, including before an inves-
tigation is initiated or during the pend-
ency of an investigation. The notifica-
tion must include:

(1) The particular provision(s) of this
part from which the recipient asserts
they are exempt under Federal reli-
gious freedom or conscience protec-
tions;

(2) The legal basis supporting the re-
cipient’s exemption should include the
standards governing the applicable
Federal religious freedom and con-
science protections, such as the provi-
sions in the ACA itself; the Church,
Coats-Snowe, and Weldon Amend-
ments; the generally applicable re-
quirements of the Religious Freedom
Restoration Act (RFRA); or any other
applicable Federal laws; and

(3) The factual basis supporting the
recipient’s exemption, including identi-
fication of the conflict between the re-
cipient’s religious or conscience beliefs
and the requirements of this part,
which may include the specific con-
texts, procedures, or health care serv-
ices that the recipient asserts will vio-
late their religious or conscience be-
liefs overall or based on an individual
patient matter.

(¢c) Temporary exemption. A temporary
exemption from administrative inves-
tigation and enforcement will take ef-
fect upon the recipient’s submission of
the notification—regardless of whether
the assurance is sought before or dur-

§92.302

ing an investigation. The temporary
exemption is limited to the application
of the particular provision(s) in this
part as applied to the specific contexts,
procedures, or health care services
identified in the notification to OCR.

(1) If the notification is received be-
fore an investigation is initiated, with-
in 30 days of receiving the notification,
OCR must provide the recipient with
email confirmation acknowledging re-
ceipt of the notification. OCR will then
work expeditiously to reach a deter-
mination of recipient’s notification re-
quest.

(2) If the notification is received dur-
ing the pendency of an investigation,
the temporary exemption will exempt
conduct as applied to the specific con-
texts, procedures, or health care serv-
ices identified in the notification dur-
ing the pendency of OCR’s review and
determination regarding the notifica-
tion request. The notification shall fur-
ther serve as a defense to the relevant
investigation or enforcement activity
regarding the recipient until the final
determination of recipient’s exemption
assurance request or the conclusion of
the investigation.

(d) Effect of determination. If OCR
makes a determination to provide as-
surance of the recipient’s exemption
from the application of certain provi-
sion(s) of this part or that modified ap-
plication of certain provision(s) is re-
quired, OCR will provide the recipient
its determination in writing, and if
granted, the recipient will be consid-
ered exempt from OCR’s administra-
tive investigation and enforcement
with regard to the application of that
provision(s) as applied to the specific
contexts, procedures, or health care
services provided. The determination
does not otherwise limit the applica-
tion of any other provision of this part
to the recipient or to other contexts,
procedures, or health care services.

(e) Appeal. A recipient subject to an
adverse determination of its request
for an exemption assurance may appeal
OCR’s determination under the admin-
istrative procedures set forth at 456 CFR
part 81. The temporary exemption pro-
vided for in paragraph (c) of this sec-
tion will expire upon a final decision
under 45 CFR part 81.
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(f) Final agency action. A determina-
tion under this section is not final for
purposes of judicial review until after a
final decision under 45 CFR part 81.

§92.303 Procedures for health pro-
grams and activities conducted by
recipients and State Exchanges.

(a) The procedural provisions appli-
cable to title VI apply with respect to
administrative enforcement actions
against health programs and activities
of recipients and State Exchanges con-
cerning discrimination on the basis of
race, color, national origin, sex, age,
disability, or any combination thereof,
under section 1557 or this part. These
procedures are found at 45 CFR 80.6
through 80.11 and 45 CFR part 81.

(b) If OCR receives a complaint over
which it does not have jurisdiction, it
shall promptly notify the complainant
and shall make reasonable efforts to
refer the complaint to the appropriate
Federal Government entity.

(c) When a recipient or State Ex-
change fails to provide OCR with re-
quested information in a timely, com-
plete, and accurate manner, OCR may,
after attempting to reach voluntary
resolution, find noncompliance with
section 1557 or this part and initiate
appropriate enforcement procedures,
found at 45 CFR 80.8, including begin-
ning the process for fund suspension or
termination and taking other action
authorized by law.

§92.304 Procedures for health pro-
grams and activities administered
by the Department.

(a) The procedural provisions appli-
cable to section 504 shall apply with re-
spect to administrative enforcement
actions against the Department, in-
cluding Federally-facilitated Ex-
changes, concerning discrimination on
the basis of race, color, national origin,
sex, age, disability, or any combination
thereof, under section 1557 or this part.
These procedures are found at 45 CFR
85.61 and 85.62. Where this section
cross-references regulatory provisions
that use the term ‘‘handicap,” the
term ‘‘race, color, national origin, sex,
age, or disability, or any combination
thereof,” shall apply in its place.

(b) The Department must permit ac-
cess by OCR to its books, records, ac-
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counts, other sources of information,
and facilities as may be pertinent to
ascertain compliance with section 1557
or this part. Where any information re-
quired of the Department is in the ex-
clusive possession of any other agency,
institution or person, and the other
agency, institution or person fails or
refuses to furnish this information, the
Department shall so certify and shall
set forth what efforts it has made to
obtain the information. Asserted con-
siderations of privacy or confiden-
tiality may not operate to bar OCR
from evaluating or seeking to enforce
compliance with section 1557 or this
part. Information of a confidential na-
ture obtained in connection with com-
pliance evaluation or enforcement
shall not be disclosed except where
necessary under the law.

(c) The Department must not intimi-
date, threaten, coerce, retaliate, or
otherwise discriminate against any in-
dividual or entity for the purpose of
interfering with any right or privilege
secured by section 1557 or this part, or
because such individual or entity has
made a complaint, testified, assisted,
or participated in any manner in an in-
vestigation, proceeding or hearing
under section 1557 or this part. The
identity of complainants must be kept
confidential by OCR in accordance with
applicable Federal law.
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