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contract and the Agency may grant 
such request if it is determined that 
the entity is an eligible producer and 
permitting such succession would serve 
the purposes of the Program. If appro-
priate, the Agency may require the 
consent of the previous eligible ad-
vanced biofuel producer to such succes-
sion. 

(b) Loss of control. Payments will be 
made only for eligible advanced 
biofuels produced at an advanced 
biofuel facility owned or controlled by 
an eligible advanced biofuel producer 
with a valid contract. If payments are 
made to an advanced biofuel producer 
for production at an advanced biofuel 
facility no longer owned or controlled 
by said producer or to an otherwise in-
eligible advanced biofuel producer, the 
Agency will demand full refund of all 
such payments. 

§§ 4288.138–4288.200 [Reserved] 

PART 4290—RURAL BUSINESS IN-
VESTMENT COMPANY (‘‘RBIC’’) 
PROGRAM 

Subpart A—Introduction to Part 4290 

Sec. 
4290.10 Description of the Rural Business In-

vestment Company Program. 
4290.15 Leveraged and Non-leveraged Rural 

Business Investment Companies. 
4290.20 Legal basis and applicability of this 

part 4290. 
4290.30 Amendments to Act and regulations. 
4290.40 How to read this part 4290. 
4290.45 Responsibility for implementing this 

part 4290. 

Subpart B—Definition of Terms Used in Part 
4290 

4290.50 Definition of terms. 

Subpart C—Qualifications for the RBIC 
Program 

ORGANIZING A RBIC 

4290.100 Business form. 
4290.110 Qualified management. 
4290.120 Plan to invest in Rural Areas. 
4290.130 Identified Rural Areas. 
4290.140 Approval of initial Management Ex-

penses. 
4290.150 Management and ownership diver-

sity requirement. 
4290.160 Special rules for Partnership RBICs 

and LLC RBICs. 
4290.165 Obligations of Control Persons. 

CAPITALIZING A RBIC 

4290.200 Adequate capital for RBICs. 
4290.210 Minimum capital requirements for 

RBICs. 
4290.230 Private Capital for RBICs. 
4290.240 Limitations on non-cash capital 

contributions in Private Capital. 

Subpart D—Application and Approval 
Process for RBIC Licensing 

4290.300 When and how to apply for a RBIC 
License. 

4290.310 Contents of application. 
4290.320 Contents of comprehensive business 

plan. 
4290.330 Guarantee fee. 

Subpart E—Evaluation and Selection of 
RBICs 

4290.340 Evaluation and selection—general. 
4290.350 Eligibility and completeness. 
4290.360 Initial review of Applicant’s man-

agement team’s qualifications. 
4290.370 Evaluation criteria. 
4290.380 Selection. 
4290.390 Licensing as a RBIC. 

Subpart F—Changes in Ownership, 
Structure, or Control 

CHANGES IN CONTROL OR OWNERSHIP OF A 
RBIC 

4290.400 Changes in ownership of 10 percent 
or more of RBIC but no change of Con-
trol. 

4290.410 Changes in Control of RBIC 
(through change in ownership or other-
wise). 

4290.420 Prohibition on exercise of owner-
ship or Control rights in RBIC before ap-
proval. 

4290.430 Notification of transactions that 
may change ownership or Control. 

4290.440 Standards governing prior approval 
for a proposed transfer of Control. 

4290.450 Notification of pledge of RBIC’s 
shares. 

RESTRICTIONS ON COMMON CONTROL OR 
OWNERSHIP OF TWO OR MORE RBICS 

4290.460 Restrictions on Common Control or 
ownership of two (or more) RBICs. 

CHANGE IN STRUCTURE OF RBIC 

4290.470 Prior approval of merger, consolida-
tion, or reorganization of RBIC. 

4290.480 Prior approval of changes to RBIC’s 
business plan. 
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Subpart G—Managing the Operations of a 
RBIC 

GENERAL REQUIREMENTS 

4290.500 Lawful operations under the Act. 
4290.502 Representations to the public. 
4290.503 RBIC’s adoption of an approved 

valuation policy. 
4290.504 Equipment of USDA or SBA offi-

cials. 
4290.506 Safeguarding the RBIC’s assets/In-

ternal controls. 
4290.507 Violations based on false filings and 

nonperformance of agreements with the 
Agency or SBA. 

4290.508 Compliance with non-discrimina-
tion laws and regulations applicable to 
federally-assisted programs. 

4290.509 Employment of USDA or SBA offi-
cials. 

MANAGEMENT AND COMPENSATION 

4290.510 Approval of RBIC’s Investment Ad-
viser/Manager. 

4290.520 Management Expenses of a RBIC. 

CASH MANAGEMENT BY A RBIC 

4290.530 Restrictions on investments of idle 
funds by RBICs. 

SECURED BORROWING BY RBICS 

4290.550 Prior approval of secured third- 
party debt of RBICs. 

VOLUNTARY DECREASE IN REGULATORY 
CAPITAL 

4290.585 Voluntary decrease in RBIC’s Regu-
latory Capital. 

Subpart H—Recordkeeping, Reporting, 
and Examination Requirements for RBICs 

RECORDKEEPING REQUIREMENTS FOR RBICS 

4290.600 General requirement for RBIC to 
maintain and preserve records. 

4290.610 Required certifications for Loans 
and Investments. 

4290.620 Requirement to obtain information 
from Portfolio Concerns. 

REPORTING REQUIREMENTS FOR RBICS 

4290.630 Requirement for RBICs to file fi-
nancial statements and supplementary 
information with the Agency. 

4290.640 Requirement to file portfolio fi-
nancing reports with the Agency. 

4290.650 Requirement to report portfolio 
valuations to the Agency. 

4290.660 Other items required to be filed by 
RBIC with the Agency. 

4290.680 Reporting changes in RBIC not sub-
ject to prior approval. 

EXAMINATIONS OF RBICS BY THE AGENCY FOR 
REGULATORY COMPLIANCE 

4290.690 Examinations. 
4290.691 Responsibilities of RBIC during ex-

amination. 
4290.692 Examination fees. 

Subpart I—Financing of Enterprises by 
RBICs 

DETERMINING ELIGIBILITY OF AN ENTERPRISE 
FOR RBIC FINANCING 

4290.700 Requirements concerning types of 
enterprises to receive financing. 

4290.720 Enterprises that may be ineligible 
for Financing. 

4290.730 Financings which constitute con-
flicts of interest. 

4290.740 Portfolio diversification 
(‘‘overline’’ limitation). 

4290.760 How a change in size or activity of 
a Portfolio Concern affects the RBIC and 
the Portfolio Concern. 

STRUCTURING RBIC FINANCING OF ELIGIBLE 
ENTERPRISES—TYPES OF FINANCINGS 

4290.800 Financings in the form of Equity 
Securities. 

4290.810 Financings in the form of Loans. 
4290.815 Financings in the form of Debt Se-

curities. 
4290.820 Financings in the form of guaran-

tees. 
4290.825 Purchasing securities from an un-

derwriter or other third party. 
4290.830 Minimum term of Financing. 
4290.835 Exception to minimum term of Fi-

nancing. 
4290.840 Maximum term of Financing. 
4290.845 Maximum rate of amortization on 

Loans and Debt Securities. 
4290.850 Restrictions on redemption of Eq-

uity Securities. 
4290.860 Financing fees and expense reim-

bursements a RBIC may receive from an 
Enterprise. 

4290.880 Assets acquired in liquidation of 
Portfolio securities. 

LIMITATIONS ON DISPOSITION OF ASSETS 

4290.885 Disposition of assets to RBIC’s As-
sociates or to competitors of Portfolio 
Concerns. 

4290.900 Management fees for services pro-
vided to an Enterprise by RBIC or its As-
sociate. 

Subpart J—Financial Assistance for RBICs 
(Leverage) 

GENERAL INFORMATION ABOUT OBTAINING 
LEVERAGE 

4290.1100 Type of Leverage and application 
procedures. 
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4290.1120 General eligibility requirements 
for Leverage. 

4290.1130 Leverage fees payable by RBIC. 
4290.1140 RBIC’s acceptance of remedies 

under § 4290.1810. 

MAXIMUM AMOUNT OF LEVERAGE FOR WHICH A 
RBIC IS ELIGIBLE 

4290.1150 Maximum amount of Leverage for 
a RBIC. 

CONDITIONAL COMMITMENTS TO RESERVE 
LEVERAGE FOR A RBIC 

4290.1200 Leverage commitment to a RBIC— 
application procedure, amount, and 
term. 

4290.1220 Requirement for RBIC to file fi-
nancial statements at the time of re-
quest for a draw. 

4290.1230 Draw-downs by RBIC under Lever-
age commitment. 

4290.1240 Funding of RBIC’s draw request 
through sale to third party. 

DISTRIBUTIONS BY RBICS WITH OUTSTANDING 
LEVERAGE 

4290.1500 Restrictions on distributions to 
RBIC investors while RBIC has out-
standing Leverage. 

FUNDING LEVERAGE BY USE OF TRUST 
CERTIFICATES (‘‘TCS’’) 

4290.1600 Agency’s authority to issue and 
guarantee Trust Certificates. 

4290.1610 Effect of prepayment or early re-
demption of Leverage on a Trust Certifi-
cate. 

4290.1620 Functions of agents, including 
Central Registration Agent, Selling 
Agent and Fiscal Agent. 

4290.1630 Regulation of Brokers and Dealers 
and disclosure to purchasers of Leverage 
or Trust Certificates. 

4290.1640 Agency’s access to records of the 
CRA, Brokers, Dealers and Pool or Trust 
assemblers. 

MISCELLANEOUS 

4290.1700 Agency’s transfer of interest in a 
RBIC’s Leverage security. 

4290.1710 Agency’s authority to collect or 
compromise claims. 

4290.1720 Characteristics of Agency’s guar-
antee. 

Subpart K—RBIC’s Noncompliance With 
Terms of Leverage 

4290.1810 Events of default and the Agency’s 
remedies for RBIC’s noncompliance with 
terms of Debentures. 

COMPUTATION OF RBIC’S CAPITAL IMPAIRMENT 

4290.1830 RBIC’s Capital Impairment defini-
tion and general requirements. 

4290.1840 Computation of RBIC’s Capital Im-
pairment Percentage. 

Subpart L—Ending Operations as a RBIC 

4290.1900 Termination of participation as a 
RBIC. 

Subpart M—Miscellaneous 

4290.1910 Non-waiver of rights or terms of 
Leverage security. 

4290.1920 RBIC’s application for exemption 
from a regulation in this part 4290. 

4290.1930 Effect of changes in this part 4290 
on transactions previously con-
summated. 

4290.1940 Integration of this part with other 
regulations applicable to USDA’s pro-
grams. 

Subpart N—Requirements for Operational 
Assistance Grants to RBICs 

4290.2000 Operational Assistance grants to 
RBICs. 

Subpart O—Additional Requirements for 
Non-Leveraged Licensees and Excep-
tions to Regulations 

4290.3000 Non-leveraged RBICs—General. 
4290.3001–4290.3002 [Reserved] 
4290.3003 Responsibilities for implementing 

Non-leveraged RBICs. 
4290.3004 [Reserved] 
4290.3005 Qualifications for the Non-lever-

aged RBIC Program. 
4290.3006–4290.3009 [Reserved] 
4290.3010 Application and Approval Process 

for RBIC licensing without Leverage. 
4290.3011–4290.3014 [Reserved] 
4290.3015 Evaluation and selection of Non- 

leveraged RBICs. 
4290.3016–4290.3019 [Reserved] 
4290.3020 Changes in Ownership, Structure, 

or Control. 
4290.3021–4290.3024 [Reserved] 
4290.3025 Managing the Operations of a 

RBIC. 
4290.3026–4290.3029 [Reserved] 
4290.3030 Financing of Enterprises by 

RBICs. 
4290.3031–4290.3034 [Reserved] 
4290.3035 Recordkeeping, Reporting, and Ex-

amination Requirements for RBICs. 
4290.3036–4290.3039 [Reserved] 
4290.3040 Financial Assistance for RBICs. 
4290.3041 Events of default and the Agency’s 

remedies for RBIC’s noncompliance with 
terms of licensure. 

4290.3042–4290.3044 [Reserved] 
4290.3045 Computation of RBIC’s Capital Im-

pairment. 
4290.3046–4290.3049 [Reserved] 
4290.3050 Operational Assistance Grants for 

RBICs. 
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4290.3051–4290.3099 [Reserved] 

AUTHORITY: 7 U.S.C. 1989 and 2009cc et seq. 

SOURCE: 69 FR 32204, June 8, 2004, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 4290 appear at 85 FR 16522, Mar. 24, 2020. 

Subpart A—Introduction to Part 
4290 

§ 4290.10 Description of the Rural 
Business Investment Company Pro-
gram. 

The Rural Business Investment Com-
pany (‘‘RBIC’’) Program is a Develop-
mental Capital program for the pur-
pose of promoting economic develop-
ment and the creation of wealth and 
job opportunities in Rural Areas and 
among individuals living in such Areas. 
To this end, the Agency will select and 
license RBIC Applicants that will agree 
to address the unmet Equity Capital 
needs of Smaller Enterprises primarily 
located in Rural Areas. 

§ 4290.15 Leveraged and Non-lever-
aged Rural Business Investment 
Companies. 

The regulations in this part apply to 
rural business investment companies 
(RBICs) that seek leverage and to 
RBICs that do not seek leverage. The 
provisions of subparts A through N of 
this part apply to Leveraged RBICs 
and, except as indicated or as other-
wise modified by subpart O of this part, 
to Non-leveraged RBICs. The provi-
sions in subpart O of this part apply to 
Non-leveraged RBICs and, in addition, 
modify certain provisions in subparts A 
through N of this part as they apply to 
Non-leveraged RBICs. 

[76 FR 80221, Dec. 23, 2011] 

§ 4290.20 Legal basis and applicability 
of this part 4290. 

The regulations in this part imple-
ment Subtitle H of the Consolidated 
Farm and Rural Development Act, as 
amended (7 U.S.C. 2009cc et seq.) 
(‘‘Act’’). All RBICs must comply with 
all applicable regulations, accounting 
guidelines and valuation guidelines for 
RBICs. 

§ 4290.30 Amendments to Act and regu-
lations. 

A RBIC is subject to all existing and 
future provisions of the Act and part 
4290 of title 7 of the Code of Federal 
Regulations. 

§ 4290.40 How to read this part 4290. 

(a) Center Headings. Center headings 
are descriptive and are used for conven-
ience only. They have no regulatory ef-
fect. 

(b) Capitalizing defined terms. Terms 
defined in § 4290.50 have initial capital-
ization in this part 4290. 

(c) ‘‘You.’’ The pronoun ‘‘you’’ as 
used in this part 4290 means a RBIC un-
less otherwise noted. 

(d) Forms. All references in this part 
to forms, and instructions for their 
preparation, are to the current issue of 
such forms. 

§ 4290.45 Responsibility for imple-
menting this part 4290. 

The Agency has delegated to the U.S. 
Small Business Administration (SBA), 
pursuant to an agreement under the 
Economy Act (31 U.S.C. 1535), the au-
thority to implement the RBIC pro-
gram, including implementing and en-
forcing the regulations in this part 
4290. Therefore, unless specifically stat-
ed otherwise, SBA will exercise on be-
half of the Agency all responsibilities 
and authorities assigned to the Agency 
in this part 4290. 

Subpart B—Definition of Terms 
Used in Part 4290 

§ 4290.50 Definition of terms. 

Act means Subtitle H of the Consoli-
dated Farm and Rural Development 
Act, as amended (7 U.S.C. 2009cc et 
seq.). 

Administrator means the Adminis-
trator of SBA. 

Affiliate or Affiliates has the meaning 
set forth in title 13 CFR 121.103. 

Agency means the Rural Business-Co-
operative Service (RBS) an agency of 
the U.S. Department of Agriculture. 

Applicant means any entity submit-
ting an application to be licensed as a 
RBIC. 
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Articles mean articles of incorpora-
tion or charter and bylaws for a Cor-
porate RBIC, the certificate and lim-
ited partnership agreement for a Part-
nership RBIC, and the operating agree-
ment or other organizational docu-
ments for an LLC RBIC. 

Assistance or Assisted means Financ-
ing of or management services ren-
dered to a Portfolio Concern by or 
through a RBIC pursuant to the Act 
and this part. 

Associate of a RBIC means any of the 
following: 

(1)(i) An officer, director, employee 
or agent of a Corporate RBIC; 

(ii) A Control Person, employee or 
agent of a Partnership RBIC; 

(iii) A managing member of an LLC 
RBIC; 

(iv) An Investment Adviser/Manager 
of any RBIC, including any Person who 
contracts with a Control Person of a 
RBIC to be the Investment Adviser/ 
Manager of such RBIC; or 

(v) Any Person regularly serving a 
RBIC on retainer in the capacity of at-
torney at law. 

(2) Any Person who owns or controls, 
or who has entered into an agreement 
to own or control, directly or indi-
rectly, at least 10 percent of any class 
of stock of a Corporate RBIC or 10 per-
cent of the membership interests of an 
LLC RBIC, or a limited partner’s inter-
est of at least 10 percent of the partner-
ship capital of a Partnership RBIC. 
However, neither a limited partner in a 
Partnership RBIC nor a non-managing 
member in an LLC RBIC is considered 
an Associate if such Person is an Enti-
ty Institutional Investor whose invest-
ment in the Partnership, including 
commitments, represents no more than 
33 percent of the capital of the RBIC 
and no more than five percent of such 
Person’s net worth. 

(3) Any officer, director, partner 
(other than a limited partner), man-
ager, agent, or employee of any Asso-
ciate described in paragraph (1) or (2) of 
this definition. 

(4) Any Person that directly or indi-
rectly Controls, or is Controlled by, or 
is under Common Control with, a 
RBIC. 

(5) Any Person that directly or indi-
rectly Controls, or is Controlled by, or 
is under Common Control with, any 

Person described in paragraphs (1) and 
(2) of this definition. 

(6) Any Close Relative of any Person 
described in paragraphs (1), (2), (4), and 
(5) of this definition. 

(7) Any Secondary Relative of any 
Person described in paragraphs (1), (2), 
(4), and (5) of this definition. 

(8) Any concern in which— 
(i) Any person described in para-

graphs (1) through (6) of this definition 
is an officer; general partner, or man-
aging member; or 

(ii) Any such Person(s) singly or col-
lectively Control or own, directly or in-
directly, an equity interest of at least 
10 percent (excluding interests that 
such Person(s) own indirectly through 
ownership interests in the RBIC). 

(9) Any concern in which any Per-
son(s) described in paragraph (7) of this 
definition singly or collectively own 
(including beneficial ownership) a ma-
jority equity interest, or otherwise 
have Control. As used in this paragraph 
(9), ‘‘collectively’’ means together with 
any Person(s) described in paragraphs 
(1) though (7) of this definition. 

(10) For the purposes of this defini-
tion, any Associate relationship de-
scribed in paragraphs (1) through (7) of 
this definition that exists at any time 
within six months before or after the 
date that a RBIC provides Financing, 
will be considered to exist on the date 
of the Financing. 

Capital Impairment has the meaning 
set forth in § 4290.1830(b). 

Central Registration Agent or CRA 
means one or more agents appointed 
for the purpose of issuing Trust Certifi-
cates (TCs) and performing the func-
tions enumerated in § 4290.1620 and per-
forming similar functions for Deben-
tures funded outside the pooling proc-
ess. 

Close Relative of an individual means: 
(1) A current or former spouse; 
(2) A father, mother, guardian, broth-

er, sister, son, daughter; or 
(3) A father-in-law, mother-in-law, 

brother-in-law, sister-in-law, son-in- 
law, or daughter-in-law. 

Commitment means a written agree-
ment between a RBIC and an Enter-
prise that obligates the RBIC to pro-
vide Financing (except a guarantee) to 
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that Enterprise in a fixed or deter-
minable sum, by a fixed or deter-
minable future date. In this context 
the term ‘‘agreement’’ means that 
there has been agreement on the prin-
cipal economic terms of the Financing. 
The agreement may include reasonable 
conditions precedent to the RBIC’s ob-
ligation to fund the Commitment, but 
these conditions must be outside the 
RBIC’s control. 

Common Control means a condition 
such that two or more Persons, either 
through ownership, management, con-
tract, or otherwise, are under the Con-
trol of one group or Person. Two or 
more RBICs are presumed to be under 
Common Control if they are Affiliates 
of each other by reason of common 
ownership or common officers, direc-
tors, or general partners; or if they are 
managed or their investments are sig-
nificantly directed either by a common 
independent Investment Advisor/Man-
ager or managerial contractor, or by 
two or more such advisors or contrac-
tors that are Affiliates of each other. 
This presumption may be rebutted by 
evidence satisfactory to the Agency. 

Community Development Finance 
means debt securities or equity-type 
investments in Rural Areas. 

Conflict of interest means a situation 
in which a person or entity has com-
peting personal, professional, or finan-
cial interests that make it difficult for 
the person or business to act impar-
tially. Regarding use of both grant and 
matching funds, Federal procurement 
standards prohibit transactions that 
involve a real or apparent conflict of 
interest for owners, employees, offi-
cers, agents, their immediate family 
members, partners or an organization 
which is about to employ any of the 
parties indicated herein, having a fi-
nancial or other interest in or a tan-
gible personal benefit from the out-
come of the project; or that restrict 
open and free competition for unre-
strained trade. Specifically, project 
funds may not be used for services or 
goods going to, or coming from, a per-
son or entity with a real or apparent 
conflict of interest, including, but not 
limited to, owner(s) and their imme-
diate family members. 

Control means the possession, direct 
or indirect, of the power to direct or 

cause, or the power to stop or hinder 
(also referred to as ‘‘negative Con-
trol’’), the direction of the manage-
ment and policies of a RBIC or other 
concern, whether through the owner-
ship of voting securities, by contract, 
or otherwise. 

Control Person means any Person that 
controls a RBIC, either directly or 
through an intervening entity. A Con-
trol Person includes: 

(1) A general partner of a Partnership 
RBIC; 

(2) Any Person serving as a general 
partner (in the case of a partnership), 
an officer or director (in the case of a 
corporation), or a manager (in the case 
of a limited liability company) of any 
entity that controls a RBIC, either di-
rectly or through an intervening enti-
ty; 

(3) Any Person that— 
(i) Controls or owns, directly or 

through an intervening entity, at least 
10 percent of a Partnership RBIC, a 
LLC RBIC, or any entity described in 
paragraphs (1) or (2) of this definition; 
and 

(ii) Participates in the investment 
decisions of a general partner of such 
Partnership RBIC or of a managing 
member of such LLC RBIC; 

(4) Any Person that controls or owns, 
directly or through an intervening en-
tity, at least 50 percent of a RBIC or 
any entity described in paragraphs (1) 
or (2) of this definition. 

Corporate RBIC has the meaning set 
forth in the definition of RBIC in this 
section. 

Debenture means a debt obligation 
issued by RBICs pursuant to section 
384E of the Act and held or guaranteed 
by the Agency. A Debenture may be 
prepaid at any time without penalty. 

Debt Securities means instruments ev-
idencing a loan with an option or any 
other right to acquire Equity Securi-
ties in an Enterprise or its Affiliates, 
or a loan which by its terms is convert-
ible into an equity position. Consider-
ation must be paid for all options ac-
quired. 

Developmental Capital means Equity 
Capital invested in Rural Business Con-
cerns, with an objective of fostering 
economic development in Rural Areas. 

Distribution means any transfer of 
cash or non-cash assets to the Agency, 
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the Agency’s agent or Trustee, or to 
partners in a Partnership RBIC, or to 
shareholders in a Corporate RBIC, or to 
members in an LLC RBIC. Capitaliza-
tion of Retained Earnings Available for 
Distribution constitutes a Distribution 
to the RBIC’s partners, shareholders, 
or members. 

Enterprise means a Person engaged in 
a business or commercial activity 
which charges for the goods and serv-
ices it provides, whether such Person is 
operating for profit or is subject to any 
legal restrictions on the distribution of 
profits to its owners, members, or sup-
pliers of its equity or quasi-equity cap-
ital. An Enterprise includes: 

(1) A public, private, or cooperative 
for-profit or non-profit organization; 

(2) A for-profit or nonprofit business 
controlled by an Indian tribe on a Fed-
eral or State reservation or other fed-
erally recognized Indian tribal group; 
or 

(3) Any other Person. 
Entity General Partner has the mean-

ing set forth in § 4290.160. 
Entity Managing Member has the 

meaning set forth in § 4290.160. 
Equity Capital means Equity Securi-

ties or Subordinated Debt With Equity 
Features. 

Equity Securities means stock of any 
class in a corporation, stock options, 
warrants, limited partnership interests 
in a limited partnership, membership 
interests in a limited liability com-
pany, or joint interests. 

Farm Credit System Institution means 
an institution defined in section 1.2(a) 
of the Farm Credit Act of 1971 (12 
U.S.C. 2002(a)). 

Financing or Financed means out-
standing financial assistance provided 
to a Portfolio Concern by a RBIC, 
whether through: 

(1) Loans, with or without a right to 
acquire Equity Securities; 

(2) Debt Securities; 
(3) Equity Securities; 
(3) Subordinated Debt With Equity 

Features; 
(4) Guarantees; or 
(5) Purchases of securities of an En-

terprise through or from an under-
writer as permitted by § 4290.825. 

Guaranty Agreement means the con-
tract entered into by the Agency which 
is a guarantee backed by the full faith 

and credit of the United States Govern-
ment as to timely payment of principal 
and interest on Debentures and the 
Agency’s rights in connection with 
such guarantee. 

Includible Non-Cash Gains means 
those non-cash gains (as reported on 
SBA Form 468 or other USDA-approved 
form(s)) that are realized in the form of 
Publicly Traded and Marketable secu-
rities or investment grade debt instru-
ments. For purposes of this definition, 
investment grade debt instruments 
means those instruments that are 
rated ‘‘BBB’’ or ‘‘Baa’’, or better, by 
Standard & Poor’s Corporation or 
Moody’s Investors Service, respec-
tively. Non-rated debt may be consid-
ered to be investment grade if a RBIC 
obtains a written opinion from an in-
vestment banking firm acceptable to 
the Agency stating that the non-rated 
debt instrument is equivalent in risk 
to the issuer’s investment grade debt. 

Institutional Investor means Entity In-
stitutional Investor or Individual Insti-
tutional Investor, each defined as fol-
lows: 

(1) Entity Institutional Investors. Any 
of the following entities if the entity 
has a net worth (exclusive of unfunded 
commitments from investors) of at 
least $1 million, or such higher amount 
as is specified in this paragraph (1). 
(See also § 4290.230(c)(4) for limitations 
on the amount of an Entity Institu-
tional Investor’s commitment that 
may be included in Private Capital.) 

(i) A State or National bank, Farm 
Credit System Institution, trust com-
pany, savings bank, or savings and loan 
association, including an investment 
pool created entirely by such bank or 
savings association, the deposits of 
which are insured under the Federal 
Deposit Insurance Act. 

(ii) An insurance company. 
(iii) A 1940 Act Investment Company 

or Business Development Company 
(each as defined in the Investment 
Company Act of 1940, as amended (15 
U.S.C. 80a–1 et seq.). 

(iv) A holding company of any entity 
described in paragraph (l)(i), (ii) or (iii) 
of this definition. 

(v) An employee benefit or pension 
plan established for the benefit of em-
ployees of the Federal government, any 
State or political subdivision of a 
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State, or any agency or instrumen-
tality of such government unit. 

(vi) An employee benefit or pension 
plan (as defined in the Employee Re-
tirement Income Security Act of 1974, 
as amended (Public Law 93–406, 88 Stat. 
829), excluding plans established under 
§ 401(k) of the Internal Revenue Code of 
1986 (26 U.S.C. 401(k)), as amended). 

(vii) A trust, foundation or endow-
ment exempt from Federal income tax-
ation under the Internal Revenue Code 
of 1986, 26 U.S.C. 1, as amended. 

(viii) A corporation, partnership or 
other entity with a net worth (exclu-
sive of unfunded commitments from in-
vestors) of more than $10 million. 

(ix) A State, a political subdivision of 
a State, or an agency or instrumen-
tality of a State or its political sub-
division. 

(x) An entity whose primary purpose 
is to manage and invest non-Federal 
funds on behalf of at least three Insti-
tutional Investors described in para-
graphs (l)(i) through (ix) of this defini-
tion, each of whom must have at least 
a 10 percent ownership interest in the 
entity. 

(xi) Any other entity that the Agen-
cy determines to be an Institutional 
Investor. 

(2) Individual Institutional Investor. (i) 
Any of the following individuals if he/ 
she is also a permanent resident of the 
United States: 

(A) An individual who is an Accred-
ited Investor (as defined in the Securi-
ties Act of 1933, as amended (15 U.S.C. 
77a–77aa)) and whose commitment to 
the RBIC is backed by a letter of credit 
from a State or National bank accept-
able to the Agency. 

(B) An individual whose personal net 
worth is at least $2 million and at least 
ten times the amount of its commit-
ment to the RBIC. The individual’s per-
sonal net worth must not include the 
value of any equity in its most valu-
able residence. 

(C) An individual whose personal net 
worth, not including the value of any 
equity in its most valuable residence, 
is at least $10 million. 

(ii) Any individual who is not a per-
manent resident of the United States 
but who otherwise satisfies paragraph 
(2)(i) of this definition provided such 
individual has irrevocably appointed 

an agent within the United States for 
the service of process. 

Investment Adviser/Manager means 
any Person who furnishes advice or as-
sistance with respect to operations of a 
RBIC under a written contract exe-
cuted in accordance with the provi-
sions of § 4290.510. 

Lending Institution means a concern 
that is operating under regulations of a 
state or Federal licensing, supervising, 
or examining body, or whose shares are 
publicly traded and listed on a recog-
nized stock exchange or is listed in the 
Automated Quotation System of the 
National Association of Securities 
Dealers (NASDAQ) and which has as-
sets in excess of $500 million; and 
which, in either case, holds itself out 
to the public as engaged in the making 
of commercial and industrial loans and 
whose lending operations are not for 
the purpose of financing its own or an 
Associate’s sales or business oper-
ations. 

Leverage means financial assistance 
provided to a RBIC by the Agency ei-
ther through the purchase or guaranty 
of a RBIC’s Debentures and any other 
SBA financial assistance evidenced by 
a security of the RBIC. 

Leverageable Capital means Regu-
latory Capital, excluding unfunded 
commitments. 

Leveraged RBIC means a RBIC that 
received financial assistance under this 
part. 

LLC RBIC has the meaning set forth 
in the definition of RBIC in this sec-
tion. 

Loan means a transaction evidenced 
by a debt instrument with no provision 
for you to acquire Equity Securities. 

Loans and Investments means Port-
folio securities, assets acquired in liq-
uidation of Portfolio securities, oper-
ating Enterprises acquired, and notes 
and other securities received, as set 
forth in the Statement of Financial Po-
sition on SBA Form 468 or other USDA- 
approved form(s). 

Management Expenses has the mean-
ing set forth in § 4290.520. 

NAICS Manual means the latest issue 
of the North American Industrial Clas-
sification System (NAICS) Manual, 
prepared by the Office of Management 
and Budget, and available from the 
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U.S. Government Printing Office, Su-
perintendent of Documents, P.O. Box 
371954, Pittsburgh, PA, 15250–7954. 

1940 Act Company means a RBIC 
which is registered under the Invest-
ment Company Act of 1940. 

1980 Act Company means a RBIC 
which is registered under the Small 
Business Investment Incentive Act of 
1980. 

Non-leveraged RBIC means a RBIC 
that has not received financial assist-
ance under this part. 

Operational Assistance means manage-
ment, marketing, and other technical 
assistance that assists a Smaller En-
terprise with its business development. 

Original Issue Price means the price 
paid by the purchaser for securities at 
the time of issuance. 

Participation Agreement means an 
agreement between the Agency and an 
Applicant licensed as a RBIC pursuant 
to § 4290.390 of this part, that details 
the RBIC’s operating plan and invest-
ment criteria and requires the RBIC to 
operate pursuant to the Act and this 
part. 

Partnership RBIC has the meaning set 
forth in the definition of RBIC in this 
section. 

Person means a natural person or 
legal entity. 

Pool means an aggregation of guaran-
teed Debentures approved by the Agen-
cy. 

Portfolio means the securities rep-
resenting a RBIC’s total outstanding 
Financings of Enterprises. It does not 
include idle funds or assets acquired in 
liquidation of Portfolio securities. 

Portfolio Concern means any Enter-
prise Assisted by a RBIC. 

Private Capital has the meaning set 
forth in § 4290.230. 

Publicly Traded and Marketable means 
securities that are salable without re-
striction or that are salable within 12 
months pursuant to Rule 144 (17 CFR 
230.144) of the Securities Act of 1933, as 
amended, by the holder thereof, and 
are of a class which is traded on a regu-
lated stock exchange, or is listed in 
NASDAQ, or has, at a minimum, at 
least two market makers as defined in 
the relevant sections of the Securities 
Exchange Act of 1934, as amended (15 
U.S.C. 77b et seq.), and in all cases the 
quantity of which can be sold over a 

reasonable period of time without hav-
ing an adverse impact upon the price of 
the stock. 

Qualified Non-private Funds means: 
(1) Funds directly or indirectly in-

vested in any RBIC or Applicant on or 
after May 13, 2002 by any Federal agen-
cy other than USDA under a provision 
of law explicitly mandating the inclu-
sion of those funds in the definition of 
‘‘Private Capital;’’ and 

(2) The aggregate amount of funds in-
vested in any Applicant or RBIC by one 
or more States, or any political sub-
divisions, agencies or instrumentalities 
thereof, including any guarantee ex-
tended by such entities. 

Regulatory Capital means Private 
Capital, excluding non-cash assets con-
tributed to a RBIC or an Applicant un-
less such assets have been converted to 
cash or have been approved by the 
Agency for inclusion in Regulatory 
Capital. For purposes of this definition, 
sales of contributed non-cash assets 
with recourse or borrowings against 
such assets shall not constitute a con-
version to cash. 

Relevant Capital Finance means Eq-
uity Capital in Rural Business Con-
cerns or benefiting Rural Areas. 

Retained Earnings Available for Dis-
tribution means Undistributed Net Re-
alized Earnings less any Unrealized De-
preciation on Loans and Investments 
(as reported on SBA Form 468 or other 
USDA-approved form(s)), and rep-
resents the amount that a RBIC may 
distribute to investors as a profit Dis-
tribution, or transfer to Private Cap-
ital. 

Rural area means any area of a State 
not in a city or town that has a popu-
lation of more than 50,000 inhabitants 
according to the most recent decennial 
Census of the United States (decennial 
Census), not in the urbanized area con-
tiguous and adjacent to a city or town 
that has a population of more than 
50,000 inhabitants, and which excludes 
certain populations pursuant to 7 
U.S.C. 1991(a)(13)(H) and (I), as well as 
any area that has been determined to 
be ‘‘rural in character’’ by the Under 
Secretary for Rural Development, or as 
otherwise identified in this definition. 

(1) An area that is attached to the ur-
banized area of a city or town with 
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more than 50,000 inhabitants by a con-
tiguous area of urbanized census blocks 
that is not more than 2 census blocks 
wide. Applicants from such an area 
should work with their Rural Develop-
ment State Office to request a deter-
mination of whether their project is lo-
cated in a rural area under this provi-
sion. 

(2) For the purposes of this defini-
tion, cities and towns are incorporated 
population centers with definite bound-
aries, local self government, and legal 
powers set forth in a charter granted 
by the State. 

(3) For the Commonwealth of Puerto 
Rico, the island is considered rural and 
eligible for Business Programs assist-
ance, except for the San Juan Census 
Designated Place (CDP) and any other 
CDP with greater than 50,000 inhab-
itants. CDPs with greater than 50,000 
inhabitants, other than the San Juan 
CDP, may be determined to be eligible 
if they are ‘‘not urban in character.’’ 

(4) For the State of Hawaii, all areas 
within the State are considered rural 
and eligible for Business Programs as-
sistance, except for the Honolulu CDP 
within the County of Honolulu. 

(5) For the purpose of defining a rural 
area in the Republic of Palau, the Fed-
erated States of Micronesia, and the 
Republic of the Marshall Islands, the 
USDA shall determine what con-
stitutes rural and rural area based on 
available population data. 

(6) The determination that an area is 
‘‘rural in character’’ will be made by 
the Under Agency of Rural Develop-
ment. The process to request a deter-
mination under this provision is out-
lined in paragraph (6)(ii) of this defini-
tion. 

(i) The determination that an area is 
‘‘rural in character’’ under this defini-
tion will apply to areas that are with-
in: 

(A) An urbanized area that has two 
points on its boundary that are at least 
40 miles apart, which is not contiguous 
or adjacent to a city or town that has 
a population of greater than 150,000 in-
habitants or the urbanized area of such 
a city or town; or 

(B) An urbanized area contiguous and 
adjacent to a city or town of greater 
than 50,000 inhabitants that is within 
one-quarter mile of a rural area. 

(ii) Units of local government may 
petition the Under Agency of Rural De-
velopment for a ‘‘rural in character’’ 
designation by submitting a petition to 
both the appropriate Rural Develop-
ment State Director and the Rural 
Business-Cooperative Service Adminis-
trator of USDA on behalf of the Under 
Agency. The petition shall document 
how the area meets the requirements 
of paragraph (6)(i)(A) or (B) of this defi-
nition and discuss why the petitioner 
believes the area is ‘‘rural in char-
acter,’’ including, but not limited to, 
the area’s population density, demo-
graphics, and topography and how the 
local economy is tied to a rural eco-
nomic base. Upon receiving a petition, 
the Under Agency will consult with the 
applicable Governor or leader in a 
similar position and request comments 
to be submitted within 5 business days, 
unless such comments were submitted 
with the petition. The Under Agency 
will release to the public a notice of a 
petition filed by a unit of local govern-
ment not later than 30 days after re-
ceipt of the petition by way of publica-
tion in a local newspaper and posting 
on the Agency’s Web site, and the 
Under Agency will make a determina-
tion not less than 15 days, but no more 
than 60 days, after the release of the 
notice. Upon a negative determination, 
the Under Agency will provide to the 
petitioner an opportunity to appeal a 
determination to the Under Agency, 
and the petitioner will have 10 business 
days to appeal the determination and 
provide further information for consid-
eration. 

Rural Business Concern means an En-
terprise that primarily operates in a 
Rural Area. 

Rural Business Concern Investment 
means a Financing in a Rural Business 
Concern at the time of the initial Fi-
nancing or if the initial Financing is to 
facilitate a relocation from a Non-rural 
Area to a Rural Area after that initial 
Financing. 

Rural Business Investment Company or 
RBIC means a corporation organized as 
required by § 4290.100 (Corporate RBIC), 
a limited partnership organized as re-
quired by §§ 4290.100 and 4290.160 (Part-
nership RBIC), or a limited liability 
company organized as required by 
§§ 4290.100 and 4290.160 (LLC RBIC), that 
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has been licensed as a RBIC pursuant 
to § 4290.390. 

SBA means the U.S. Small Business 
Administration, an agency of the Fed-
eral Government headquartered at 409 
Third Street, SW, Washington, DC 
20416. 

Secondary Relative of an individual 
means: 

(1) A grandparent, grandchild, or any 
other ancestor or lineal descendent 
who is not a Close Relative; 

(2) An uncle, aunt, nephew, niece, or 
first cousin; or 

(3) A spouse of any person described 
in paragraph (1) or (2) of this defini-
tion. 

Small Business Investment Company or 
SBIC means a Licensee, as that term is 
defined in 13 CFR 107.50. 

Smaller Enterprise means any Rural 
Business Concern that, together with 
its Affiliates and by itself— 

(1) Meets the size standard estab-
lished by SBA in 13 CFR 121.201, cor-
responding to each type of economic 
activity or industry described in the 
NAICS Manual for the industry in 
which it is primarily engaged on the 
date on which the Financing is made 
(the term ‘‘primarily engaged’’ for pur-
poses of this definition is defined in 13 
CFR 121.107); or 

(2) Has— 
(i) A net financial worth of not more 

than $6,000,000 as of the date on which 
the Financing is made; and 

(ii) An average net income for the 
two year period preceding the date on 
which the Financing is made of not 
more than $2,000,000, after Federal in-
come taxes (excluding any carryover 
losses), except that, for purposes of this 
clause, if the Rural Business Concern is 
not required by law to pay Federal in-
come taxes at the enterprise level, but 
is required to pass income through to 
the shareholders, partners, bene-
ficiaries, or other equitable owners of 
the Rural Business Concern, its net in-
come is determined by allowing a de-
duction in an amount equal to the 
total of— 

(A) If it is not required by law to pay 
State (and local, if any) income taxes 
at the enterprise level, the net income 
(determined without regard to this 
paragraph (2)(ii)(A)) multiplied by the 
marginal State income tax rate (or by 

the combined State and local income 
tax rates, as applicable) that would 
have applied if the Rural Business Con-
cern were a corporation; and 

(B) The net income (so determined) 
less any deduction for State (and local) 
income taxes calculated under para-
graph (2)(ii)(A) of this definition multi-
plied by the marginal Federal income 
tax rate that would have applied if the 
Rural Business Concern were a cor-
poration. 

Smaller Enterprise Investment means a 
Financing in the form of Equity Cap-
ital in an Enterprise that qualified as a 
Smaller Enterprise at the time of the 
initial Financing. 

State means each of the 50 states of 
the United States, the District of Co-
lumbia, the Commonwealth of Puerto 
Rico, Guam, the U.S. Virgin Islands, 
American Samoa, the Commonwealth 
of the Northern Mariana Islands, the 
Trust Territory of the Pacific Islands, 
and the Federated States of Micro-
nesia. 

Subordinated Debt means a debt of a 
debtor, common to more than one cred-
itor, that is the subject of an agree-
ment between two groups of creditors 
(whose claims would otherwise be in 
parity) setting forth the circumstances 
under which the claims of one group 
(senior creditors) shall be satisfied out 
of the resources of the common debtor 
that would otherwise be available for 
the payment of the claims of the other 
group (junior creditors). 

Subordinated Debt With Equity Fea-
tures means a Subordinated Debt obli-
gation that gives to the junior creditor 
such additional compensation as war-
rants, conversion rights, any other in-
terest in the debtor’s equity, profits, 
increased future revenue, or a royalty 
interest. 

Trust means a legal entity created for 
the purpose of holding guaranteed De-
bentures and the guaranty agreement 
related thereto, receiving, holding and 
making any related payments, and ac-
counting for such payments. 

Trust Certificate Rate means a fixed 
rate determined at the time Deben-
tures are pooled. 

Trust Certificates (TCs) means certifi-
cates issued by the Agency, the Agen-
cy’s agent or Trustee and representing 
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ownership of all or a fractional part of 
a Trust or Pool of Debentures. 

Trustee means the trustee or trustees 
of a Trust. 

Undistributed Net Realized Earnings 
means Undistributed Realized Earnings 
less Non-cash Gains/Income, each as re-
ported on SBA Form 468 or other 
USDA-approved form(s). 

Unrealized Appreciation means the 
amount by which a RBIC’s valuation of 
each of its Loans and Investments, as 
determined by its board of directors, 
general partner(s), or managing mem-
ber(s) in accordance with the RBIC’s 
valuation policies, exceeds the cost 
basis thereof. 

Unrealized Depreciation means the 
amount by which a RBIC’s valuation of 
each of its Loans and Investments, as 
determined by its board of directors, 
general partner(s), or managing mem-
ber(s) in accordance with the RBIC’s 
valuation policies, is below the cost 
basis thereof. 

Unrealized Gain (Loss) on Securities 
Held means the sum of the Unrealized 
Appreciation and Unrealized Deprecia-
tion on all of a RBIC’s Loans and In-
vestments, less estimated future in-
come tax expense or estimated realiz-
able future income tax benefit, as ap-
propriate. 

Urban Area means an area containing 
a city (or its equivalent), or any equiv-
alent geographic area determined by 
the Census Bureau and adopted by the 
Agency for purposes of this definition 
(about which the Agency will publish a 
document in the FEDERAL REGISTER 
from time to time), which had a popu-
lation of over 150,000 in the most recent 
decennial Census and the urbanized 
areas containing or adjacent to that 
city, both as determined by the Bureau 
of the Census for the most recent de-
cennial Census. 

Urban Area Investment means a Fi-
nancing in an Enterprise that pri-
marily operates in an Urban Area at 
the time of the initial Financing. 

USDA means the U.S. Department of 
Agriculture, a department of the Fed-
eral government headquartered at 1400 

Independence Avenue, SW., Wash-
ington, DC 20250. 

[69 FR 32204, June 8, 2004, as amended at 76 
FR 80221, Dec. 23, 2011; 79 FR 76018, Dec. 19, 
2014; 80 FR 9914, Feb. 24, 2015; 85 FR 16522, 
Mar. 24, 2020; 87 FR 38645, June 29, 2022] 

Subpart C—Qualifications for the 
RBIC Program 

ORGANIZING A RBIC 

§ 4290.100 Business form. 
(a) Newly-formed for-profit. An Appli-

cant for a RBIC license must be a 
newly formed for-profit entity or, sub-
ject to § 4290.150, a newly formed for- 
profit subsidiary of an existing entity. 
It must be organized under the law of a 
State. An Applicant may be organized 
as a corporation (‘‘Corporate RBIC’’), a 
limited partnership (‘‘Partnership 
RBIC’’), or a limited liability company 
(‘‘LLC RBIC’’). 

(b) Purpose. An Applicant must be or-
ganized solely for the purpose of per-
forming the functions and conducting 
the activities contemplated under the 
Act: making Developmental Capital in-
vestments and providing Operational 
Assistance to eligible Smaller Enter-
prises. 

(c) Articles. The RBIC’s Articles— 
(1) Must specify in general terms: 
(i) The purposes for which the RBIC 

is formed; 
(ii) The name of the RBIC; 
(iii) The Rural Area or Areas in 

which it will operate; 
(iv) The place where the RBIC’s head-

quarters will be located; and 
(v) The amount and classes of the 

RBIC’s ownership interests. 
(2) May contain any other provisions 

consistent with the Act that the RBIC 
may determine is appropriate to adopt 
to regulate its business and the con-
duct of its affairs. 

(3) Are subject to the Agency’s ap-
proval. 

(d) Duration—(1) Partnership RBICs. If 
you are a Partnership RBIC: 

(i) You must have a minimum dura-
tion of 10 years, or two years following 
the maturity of your last-maturing Le-
verage security, whichever is longer. 
After 10 years, if all Leverage has been 
repaid or redeemed and all amounts 
due the Agency, its agent, or Trustee 
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have been paid, the Partnership RBIC 
may be terminated by a vote of your 
partners; 

(ii) None of your general partner(s) 
may be removed or replaced by your 
limited partners without prior written 
approval of the Agency; 

(iii) Any transferee of, or successor in 
interest to, your general partner shall 
have only the rights and liabilities of a 
limited partner prior to the Agency’s 
written approval of such transfer or 
succession; and 

(iv) You must incorporate all the pro-
visions in this paragraph (d) in your 
limited partnership agreement. 

(2) LLC RBICs. If you are a LLC 
RBIC, you must have a minimum dura-
tion of 10 years, or two years following 
the maturity of your last-maturing Le-
verage security, whichever is longer. 
After 10 years, if all Leverage has been 
repaid or redeemed and all amounts 
due the Agency, its agent, or Trustee 
have been paid, the LLC RBIC may be 
terminated by a vote of your members. 

(3) Corporate RBICs. If you are a Cor-
porate RBIC, you must have a duration 
of not less than 30 years unless earlier 
dissolved by the shareholders, except 
that the Corporate RBIC must not dis-
solve until at least two years following 
the maturity of your last-maturing Le-
verage security. 

§ 4290.110 Qualified management. 
An Applicant must show, to the sat-

isfaction of the Agency, that its cur-
rent or proposed management team is 
qualified and has the knowledge, expe-
rience, and capability in Community 
Development Finance or Relevant Cap-
ital Finance, necessary for investing in 
the types of Enterprises contemplated 
by the Act, regulations in this part, 
and its business plan. In determining 
whether an Applicant’s current or pro-
posed management team has sufficient 
qualifications, the Agency will con-
sider information provided by the Ap-
plicant and third parties concerning 
the background, capability, education, 
training and reputation (and any other 
managerial aspect identified by the 
USDA in a FEDERAL REGISTER notice) 
of its general partners, managers, offi-
cers, key personnel, and investment 
committee and governing board mem-
bers. The Applicant must designate at 

least one individual as the official re-
sponsible for contact with the Agency. 

[76 FR 80222, Dec. 23, 2011] 

§ 4290.120 Plan to invest in Rural 
Areas. 

An Applicant must agree that if li-
censed as a RBIC, it will make Devel-
opmental Capital investments in En-
terprises that will create wealth and 
job opportunities in Rural Areas and 
among individuals living in those 
areas. 

§ 4290.130 Identified Rural Areas. 
A RBIC must identify the specific 

Rural Area or Areas in which it intends 
to make Developmental Capital invest-
ments and provide Operational Assist-
ance under the RBIC program. The 
scope of the identified areas must be 
consistent with Applicant’s business 
plan, especially as the plan relates to 
the Applicant’s ability to operate ac-
tively, soundly, and profitably in such 
areas. 

§ 4290.140 Approval of initial Manage-
ment Expenses. 

A RBIC must have its Management 
Expenses approved by the Agency at 
the time it is licensed. (See § 4290.520 for 
the definition of Management Ex-
penses.) 

§ 4290.150 Management and ownership 
diversity requirement. 

(a) Diversity requirement. You must 
have diversity between management 
and ownership in order to be licensed 
as a RBIC and to maintain your li-
cense. To establish diversity, you must 
meet the requirements in paragraphs 
(b) and (c) of this section. 

(b) Percentage ownership requirement. 
No Person or group of Persons who are 
Affiliates of one another may own or 
control, directly or indirectly, more 
than 70 percent of your Regulatory 
Capital or your Leverageable Capital. 

(c) Non-affiliation requirement. At 
least 30 percent of your Regulatory 
Capital and Leverageable Capital must 
be owned and controlled by Persons un-
affiliated with your management and 
unaffiliated with each other, and whose 
investments are significant in dollar 
and percentage terms as determined by 
the Agency. Such Persons must not be 
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your Associates (except for their status 
as your shareholders, limited partners 
or members) and must not Control, be 
Controlled by, or be under Common 
Control with any of your Associates. A 
single ‘‘acceptable’’ Institutional In-
vestor may be substituted for two or 
three of the three investors who are 
otherwise required. The following In-
stitutional Investors are ‘‘acceptable’’ 
for this purpose: 

(1) Entities whose overall activities 
are regulated and periodically exam-
ined by State, Federal or other govern-
mental authorities satisfactory to the 
Agency; 

(2) Entities listed on the New York 
Stock Exchange; 

(3) Entities that are publicly-traded 
and that meet both the minimum nu-
merical listing standards and the cor-
porate governance listing standards of 
the New York Stock Exchange; 

(4) Public or private employee pen-
sion funds; 

(5) Trusts, foundations, or endow-
ments, but only if exempt from Federal 
income taxation; and 

(6) Other Institutional Investors sat-
isfactory to the Agency. 

(d) Voting requirement. The investors 
relied upon to satisfy the diversity re-
quirement may not delegate their vot-
ing rights to any Person who is your 
Associate, or who Controls, is Con-
trolled by, or is under Common Control 
with any of your Associates, without 
prior approval by the Agency. 

(e) Requirement to maintain diversity. 
You must maintain management-own-
ership diversity while you are a RBIC. 
If, at any time, you no longer have the 
required management-ownership diver-
sity, you must: 

(1) Notify the Agency within 10 days; 
and 

(2) Re-establish diversity within six 
months after loss of diversity. 

§ 4290.160 Special rules for Partner-
ship RBICs and LLC RBICs. 

(a) Entity General Partner or Entity 
Managing Member. (1) A general partner 
of a Partnership RBIC which is a cor-
poration, limited liability company or 
partnership (an ‘‘Entity General Part-
ner’’), or a managing member of an 
LLC RBIC which is a corporation, lim-
ited liability company, or partnership 

(an ‘‘Entity Managing Member’’) shall 
be organized under State law solely for 
the purpose of serving as the general 
partner or managing member of one or 
more RBICs, and shall be organized for 
profit. 

(2) The Agency must approve any 
person who will serve as an officer, di-
rector, manager, or general partner of 
the Entity General Partner or Entity 
Managing Member and of an entity 
that Controls the Entity General Part-
ner or Entity Managing Member. This 
provision must be stated in an Entity 
General Partner’s or Entity Managing 
Member’s articles of incorporation or 
charter and bylaws if a corporation, op-
erating agreement if a limited liability 
company, or partnership agreement if a 
partnership. 

(3) An Entity General Partner or En-
tity Managing Member is subject to 
the same examination and reporting 
requirements as a RBIC under sections 
384K and 384L of the Act. The restric-
tions and obligations imposed upon a 
RBIC by §§ 4290.1810, 4290.30, 4290.410 
through 4290.450, 4290.470, 4290.500, 
4290.510, 4290.585, 4290.600, 4290.680, 
4290.690 through 4290.692, and 4290.1910 
apply also to an Entity General Part-
ner or Entity Managing Member of a 
RBIC. 

(4) The general partner(s) of your En-
tity General Partner(s) or Entity Man-
aging Member(s) will be considered 
your general partner. 

(5) If your Entity General Partner or 
Entity Managing Member is a limited 
partnership, its limited partners may 
be considered your Control Person(s) if 
they meet the definition for Control 
Person in § 4290.50. 

(b) Liability of general partner of Part-
nership RBIC. Subject to section 
384O(b) of the Act, your general part-
ner(s) is not liable solely by reason of 
its status as a general partner for re-
payment of any Leverage or debts you 
owe to the Agency unless the Agency, 
in the exercise of reasonable invest-
ment prudence, and with regard to 
your financial soundness, determines 
otherwise prior to the purchase or 
guaranty of your Leverage. The condi-
tions specified in § 4290.1810 and 
§ 4290.1910 apply to all general partners. 
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(c) Special Leverage requirement for 
Partnership RBICs and LLC RBICs. Be-
fore your first issuance of Leverage, 
you must furnish the Agency with evi-
dence that you qualify as a partnership 
for tax purposes, either by a ruling 
from the Internal Revenue Service or 
by an opinion of counsel. 

§ 4290.165 Obligations of Control Per-
sons. 

All Control Persons are bound by the 
provisions of sections 384O and 384P of 
the Act and by the conflict-of-interest 
rules under § 4290.730. The term RBIC, 
as used in §§ 4290.30, 4290.460, and 
4290.680, includes all of the RBIC’s Con-
trol Persons. 

CAPITALIZING A RBIC 

§ 4290.200 Adequate capital for RBICs. 

You must meet the requirements of 
§§ 4290.210 through 4290.230 in order to 
qualify as a RBIC. 

[76 FR 80222, Dec. 23, 2011] 

§ 4290.210 Minimum capital require-
ments for RBICs. 

(a) General Rule. Unless otherwise 
specified in a FEDERAL REGISTER no-
tice, you must have Regulatory Capital 
of at least $10,000,000, or such lesser 
amount (but not less than $5,000,000) 
and Leverageable Capital of at least 
$500,000, to become a RBIC. 

(b) Exception. (1) The Agency in its 
sole discretion and based on a showing 
of special circumstances and good 
cause may license an Applicant with 
Regulatory Capital of at least 
$2,500,000, but only if the Applicant: 

(i) Has satisfied all eligibility cri-
teria for licensing as a RBIC as de-
scribed in § 4290.390(a) of this part, ex-
cept the capital requirement specified 
in paragraph (a)(1) of that section, as 
determined solely by the Agency; 

(ii) Has a viable business plan reason-
ably projecting profitable operations; 
and 

(iii) Has a reasonable timetable for 
achieving Regulatory Capital of at 
least $10,000,000. 

(2) A RBIC licensed under this excep-
tion is not eligible to receive Leverage 
until it has complied with paragraph 
(a) of this section. 

(c) Time frame. Each RBIC shall have 
a period of 2 years to meet the capital 
requirements set forth in this section. 

(d) Closing. Each RBIC may conduct 
more than one closing to raise the spe-
cific amount of Regulatory Capital 
that the Applicant had projected in its 
application that it would raise (see 
§ 4290.310(b)). One or more closings may 
take place subsequent to licensing as 
an RBIC to raise the difference between 
the required Regulatory Capital as pro-
vided under paragraphs (a) and (b) of 
this section and the specific amount of 
Regulatory Capital that the Applicant 
had projected to raise in its applica-
tion. 

[69 FR 32204, June 8, 2004, as amended at 76 
FR 80222, Dec. 23, 2011; 85 FR 16522, Mar. 24, 
2020] 

§ 4290.230 Private Capital for RBICs. 

(a) General. Private Capital means 
the contributed capital of a RBIC, plus 
unfunded binding commitments by In-
stitutional Investors (including com-
mitments evidenced by a promissory 
note) to contribute capital to a RBIC. 

(b) Contributed capital. For purposes 
of this section, contributed capital 
means the paid-in capital and paid-in 
surplus of a Corporate RBIC, the mem-
bers’ contributed capital of a LLC 
RBIC, or the partners’ contributed cap-
ital of a Partnership RBIC, in each case 
subject to the limitations in paragraph 
(c) of this section. 

(c) Exclusions from Private Capital. 
Private Capital does not include: 

(1) Funds borrowed by an Applicant 
or a RBIC from any source. 

(2) Funds obtained through the 
issuance of Leverage. 

(3) Funds obtained directly or indi-
rectly from the Federal government or 
any State (including by a political sub-
division, agency or instrumentality of 
the Federal government or a State), ex-
cept that the following categories of 
such funds are not excluded from Pri-
vate Capital— 

(i) Funds obtained directly or indi-
rectly from the business revenues (ex-
cluding any governmental appropria-
tion) of any federally-chartered or gov-
ernment-sponsored enterprise estab-
lished prior to May 13, 2002; 
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(ii) Funds invested by an employee 
welfare benefit plan or pension plan; 
and 

(iii) Qualified Non-private Funds in 
an amount not to exceed 33 percent of 
the total Private Capital of any Appli-
cant or RBIC, provided, however, that in 
no event may any investor or investors 
of Qualified Non-private Funds have 
the power to Control, directly or indi-
rectly, the management, board of di-
rectors, general partners, or members 
of the RBIC. 

(4) Any portion of an unfunded com-
mitment from an Institutional Inves-
tor with a net worth of less than $10 
million that exceeds 10 percent of such 
Institutional Investor’s net worth. 

(5) An unfunded commitment from an 
investor if the Agency determines that 
the collectability of the commitment 
is questionable. 

(d) Non-cash capital contributions. Cap-
ital contributions in a form other than 
cash are subject to the limitations in 
§ 4290.240 of this part. 

(e) Contributions with borrowed funds. 
You may not accept any capital con-
tribution made with funds borrowed by 
a Person seeking to own an equity in-
terest (whether direct or indirect, ben-
eficial or of record) of at least 10 per-
cent of your Private Capital. This ex-
clusion does not apply if: 

(1) Such Person’s net worth is at 
least twice the amount borrowed; or 

(2) The Agency gives its prior written 
approval of the capital contribution. 

[69 FR 32204, June 8, 2004, as amended at 85 
FR 16523, Mar. 24, 2020] 

§ 4290.240 Limitations on non-cash 
capital contributions in Private 
Capital. 

Non-cash capital contributions to a 
RBIC or Applicant are included in Pri-
vate Capital only if they are approved 
by the Agency and they fall into one of 
the following categories: 

(a) Direct obligations of, or obliga-
tions guaranteed as to principal and in-
terest by, the United States having a 
term of no more than one year. 

(b) Services rendered or to be ren-
dered to you, priced at no more than 
their fair market value. 

(c) Other non-cash assets approved by 
the Agency. 

Subpart D—Application and Ap-
proval Process for RBIC Li-
censing 

§ 4290.300 When and how to apply for 
a RBIC License. 

(a) Notice of Funds Availability 
(‘‘NOFA’’). The Agency will publish a 
NOFA in the FEDERAL REGISTER advis-
ing potential applicants of the avail-
ability of funds for the RBIC program 
and inviting the submission of applica-
tions. The NOFA may specify limita-
tions, special rules, procedures, and re-
strictions for a particular funding 
round. When submitting its applica-
tion, an Applicant must comply with 
both this part 4290 and any require-
ments specified in the NOFA, including 
the opening and closing dates for sub-
mission of an application. 

(b) Application form. An Applicant 
must apply for a RBIC license using an 
appropriate application packet pro-
vided by the Agency. Upon receipt of a 
completed application packet, the 
Agency may request clarifying or tech-
nical information on the materials sub-
mitted as part of the application. 

[69 FR 32204, June 8, 2004, as amended at 76 
FR 80222, Dec. 23, 2011] 

§ 4290.310 Contents of application. 
Each Applicant must submit a com-

plete application, including the fol-
lowing: 

(a) Management team experience. The 
Applicant must provide information 
generally as to the background, capa-
bility, education, reputation and train-
ing of its management team, including 
general partners, managers, officers, 
key personnel, and investment com-
mittee and governing board members. 
The Applicant also must provide infor-
mation specifically on these individ-
uals’ qualifications and reputation in 
the areas of Community Development 
Finance and/or Relevant Capital Fi-
nance, including the impact of these 
individuals’ activities in these areas. 

(b) Amount of Regulatory Capital. The 
Applicant must indicate the amount of 
Regulatory Capital it has raised or pro-
poses to raise, which amount must sat-
isfy the requirements of § 4290.210(a) of 
this part, unless the Applicant indi-
cates that it has raised or proposes to 
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raise at least $2,500,000 and is applying 
for an exception pursuant to 
§ 4290.210(b) of this part and includes in 
its application— 

(1) A showing of special cir-
cumstances and good cause for the ex-
ception: 

(2) Will satisfy all eligibility criteria 
for licensing as a RBIC as set forth in 
§ 4290.390(a) of this part, except the cap-
ital requirement specified in paragraph 
(a)(1) of that section, as determined 
solely by the Agency; 

(3) Has a viable business plan reason-
ably projecting profitable operations; 
and 

(4) Has a reasonable timetable for 
achieving Regulatory Capital in an 
amount that satisfies the requirements 
of § 4290.210(a) of this part. 

(c) Comprehensive business plan. The 
Applicant must submit a comprehen-
sive business plan covering at least a 
five-year period, addressing the specific 
items described in § 4290.320, and which 
demonstrates that the Applicant has 
the capacity to operate successfully as 
a RBIC. 

§ 4290.320 Contents of comprehensive 
business plan. 

(a) Plan for Developmental Capital in-
vesting. The Applicant must describe 
its plans and strategies for how it pro-
poses to make successful Develop-
mental Capital investments in identi-
fied Rural Areas. 

(b) Working with Rural Area commu-
nity-based organizations. The Applicant 
must describe how it intends to work 
with community-based organizations 
and local entities (including local eco-
nomic development companies, local 
lenders, and local investors) in order to 
facilitate its Developmental Capital in-
vestments. 

(c) Market analysis. The Applicant 
must provide an analysis of the Rural 
Areas in which it intends to focus its 
Developmental Capital investments 
and Operational Assistance to Smaller 
Enterprises, demonstrating that the 
Applicant understands the market and 
the unmet Equity Capital needs in such 
areas and how its activities will meet 
these unmet needs and will have a posi-
tive economic impact on those areas. 
The Applicant also must analyze the 
extent of the demand in such areas for 

Developmental Capital investments 
and any factors or trends that may af-
fect the Applicant’s ability to make ef-
fective Developmental Capital invest-
ments. 

(d) Operational capacity and invest-
ment strategies. The Applicant must 
submit information concerning its 
policies and procedures for under-
writing and approving its Develop-
mental Capital investments, moni-
toring its portfolio, and maintaining 
internal controls and operations. 

(e) Plan to raise Regulatory Capital. 
The Applicant must include a detailed 
description of how it plans to raise its 
Regulatory Capital if it has not yet 
done so at the time of application. The 
Applicant must discuss its potential 
sources of Regulatory Capital, the esti-
mated timing for raising such funds, 
and the extent of the expressions of in-
terest to commit such funds to the Ap-
plicant. 

(f) Plan for providing Operational As-
sistance. The Applicant must describe 
how it plans to use its grant funds to 
provide Operational Assistance to 
Smaller Enterprises in which it makes 
or expects to make Developmental 
Capital investments. Its plan must ad-
dress the types of Operational Assist-
ance it proposes to provide, and how it 
plans to provide the Operational As-
sistance through the use of licensed 
professionals, when necessary, either 
from its own staff or from outside enti-
ties. 

(g) Projected amount of investment in 
Rural Areas. The Applicant must de-
scribe how it proposes to meet the re-
quirements set forth in § 4290.700. An 
Applicant must project the amount of 
its total Regulatory Capital and Lever-
age that it proposes to invest in Small-
er Enterprises and in Rural Business 
Concerns that are not Smaller Enter-
prises. The Applicant also must de-
scribe the amount of its total Regu-
latory Capital and Leverage that it 
proposes to invest in Urban Area In-
vestments. 

(h) Projected impact. The Applicant 
must describe the criteria and eco-
nomic measurements to be used to 
evaluate whether and to what extent it 
has met the objectives of the RBIC pro-
gram. It must include: 
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(1) A description of the extent to 
which it will concentrate its Develop-
mental Capital investments and Oper-
ational Assistance activities in identi-
fied Rural Areas; 

(2) An estimate of the economic de-
velopment benefits to be created with-
in identified Rural Areas over the next 
five years or more as a result of its ac-
tivities; 

(3) A description of the criteria to be 
used to measure the benefits created as 
a result of its activities; 

(4) A discussion about the amount of 
such benefits created that it will con-
sider to constitute successfully meet-
ing the objectives of the RBIC pro-
gram. 

(i) Affiliates and business relationships. 
The Applicant must submit informa-
tion describing the management and fi-
nancial strength of any parent or hold-
ing entity, affiliated firm or entity, or 
any other firm or entity essential to 
the success of the Applicant’s business 
plan. 

§ 4290.330 Guarantee fee. 

In cases of Leveraged Applications, 
the Applicant must pay to the Agency 
an issuance fee for each grant or deben-
ture guarantee. The Agency may 
charge such fees as the Agency con-
siders appropriate, so long as those fees 
are proportionally equal for each rural 
business investment company, with re-
spect to any guarantee or grant issued 
under this subchapter. 

[85 FR 16523, Mar. 24, 2020] 

Subpart E—Evaluation and 
Selection of RBICs 

§ 4290.340 Evaluation and selection— 
general. 

The Administrator of RBS and the 
Administrator on behalf of SBA, in 
their sole discretion, will evaluate and 
select an Applicant to participate in 
the RBIC program based on a review of 
the Applicant’s application materials, 
interviews or site visits with the Appli-
cant (if any), and background inves-
tigations conducted by the Agency and 
other Federal agencies. The Agency’s 
evaluation and selection process is in-
tended to— 

(a) Ensure that Applicants are evalu-
ated on a competitive basis and in a 
fair and consistent manner; 

(b) Take into consideration the 
unique proposals presented by Appli-
cants; 

(c) Ensure that each Applicant li-
censed as a RBIC can fulfill success-
fully the goals of its comprehensive 
business plan; and 

(d) Ensure that the Agency selects 
Applicants in such a way as to promote 
nationwide geographic distribution of 
Developmental Capital investments. 

[69 FR 32204, June 8, 2004, as amended at 85 
FR 16523, Mar. 24, 2020] 

§ 4290.350 Eligibility and complete-
ness. 

The Agency will not consider any ap-
plication that is not complete or that 
is submitted by an Applicant that does 
not meet the eligibility criteria de-
scribed in subpart C of this part. The 
Agency at its sole discretion, may re-
quest from an Applicant additional in-
formation concerning eligibility cri-
teria or easily completed portions of 
the application in order to facilitate 
consideration of its application. 

§ 4290.360 Initial review of Applicant’s 
management team’s qualifications. 

The Agency will review the informa-
tion submitted by the Applicant con-
cerning the qualifications of the Appli-
cant’s management team to determine 
in its sole discretion whether the team 
meets the minimum requirements 
deemed by the Agency to be critical to 
successful capital investing. In making 
this determination, the Agency will 
consider, among other things, the gen-
eral business reputation of the owners 
and managers of the Applicant. Only 
those Applicants considered to have a 
management team qualified for ven-
ture capital investing will be further 
considered for selection as a RBIC. 

§ 4290.370 Evaluation criteria. 
Of those Applicants whose manage-

ment team is considered qualified for 
venture capital investing and who have 
submitted an eligible and complete ap-
plication, the Administrator of RBS 
and the Administrator on behalf of 
SBA, in their sole discretion, will 
evaluate and select an Applicant for 
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participation in the RBIC program by 
considering the following criteria: 

(a) Whether the Applicant’s manage-
ment team has the knowledge, experi-
ence, and capability necessary to man-
age a sound, economically viable RBIC 
and to comply with the Act; 

(b) The quality of the Applicant’s 
comprehensive business plan in terms 
of meeting the objectives of the RBIC 
program; 

(c) The likelihood that the Applicant 
will achieve the goals described in its 
comprehensive business plan; 

(d) The strength and likelihood for 
success of the Applicant’s operations 
and investment strategies, including 
whether the Applicant has projected 
adequate profitability and financial 
soundness; 

(e) Whether the Applicant will be 
able to operate soundly and profitably 
over the long term; 

(f) Whether the Applicant will be able 
to operate actively in its identified 
Rural Areas in accordance with its 
business plan; 

(g) The need for Developmental Cap-
ital investments in the Rural Areas in 
which the Applicant intends to invest; 

(h) The extent to which the Appli-
cant will concentrate its activities on 
serving Smaller Enterprises located in 
the Rural Area in which it intends to 
invest, including the ratio of resources 
that it proposes to invest in such En-
terprises as compared to other Enter-
prises; 

(i) The Applicant’s demonstrated un-
derstanding of the markets in the 
Rural Areas in which it intends to 
focus its activities; 

(j) The likelihood that and the time 
frame within which the Applicant will 
be able to raise the Regulatory Capital 
it proposes to raise for its investments; 

(k) The strength of the Applicant’s 
proposal to provide Operational Assist-
ance to Smaller Enterprises in which it 
plans to invest; 

(l) The extent to which the activities 
proposed by the Applicant will promote 
economic development and the cre-
ation of wealth and job opportunities 
in the Rural Areas in which it intends 
to invest and among individuals living 
in such Areas; and 

(m) The strength of the Applicant’s 
application compared to applications 

submitted by other Applicants intend-
ing to invest in the same or proximate 
Rural Areas. 

[69 FR 32204, June 8, 2004, as amended at 85 
FR 16523, Mar. 24, 2020] 

§ 4290.380 Selection. 
From among the Applicants that 

have submitted eligible and complete 
applications, the Administrator of RBS 
and the Administrator on behalf of 
SBA, in their sole discretion, will se-
lect some, all, or none of such Appli-
cants to participate in the RBIC pro-
gram. Selection will entitle the Appli-
cant to proceed with obtaining a li-
cense as a RBIC but only if the Appli-
cant also meets the conditions set 
forth in § 4290.390. 

[69 FR 32204, June 8, 2004, as amended at 85 
FR 16523, Mar. 24, 2020] 

§ 4290.390 Licensing as a RBIC. 
(a) Eligibility criteria for licensing as a 

RBIC. Each selected Applicant must 
meet the following conditions before it 
is eligible to be licensed as a RBIC: 

(1) Raise the specific amount of Reg-
ulatory Capital that the Applicant had 
projected in its application that it 
would raise (see § 4290.210 for additional 
information). 

(2) Raise $500,000 in Leverageable 
Capital as required by § 4290.210; 

(3) Complete and submit to the Agen-
cy all legal and other documentation 
concerning the RBIC, including but not 
limited to its Articles and updated fi-
nancial information concerning the 
RBIC in order to qualify for a Leverage 
commitment; and 

(4) Enter into a Participation Agree-
ment with the Agency. 

(b) Licensing as a RBIC. If the se-
lected Applicant has satisfactorily met 
all the conditions specified in para-
graph (a) of this section, as determined 
within the sole discretion of the Agen-
cy, then the Administrator of RBS and 
the Administrator on behalf of SBA 
will license the Applicant as a RBIC. 

(c) Failure to meet eligibility criteria for 
licensing. Each selected Applicant that 
does not meet the eligibility criteria 
for licensing described in paragraph (a) 
of this section, within a time period 
specified by the Agency, will not be li-
censed as a RBIC. Failure to meet any 
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of those conditions, including but not 
limited to failure to raise the projected 
Regulatory Capital within the required 
time period, will cause the Applicant’s 
selection to lapse. The Agency will not 
restore the selection of such an Appli-
cant after the expiration of that time 
period. After the expiration of that 
time period, an Applicant that is not 
licensed as a RBIC must cease to rep-
resent itself as a participant or poten-
tial participant in the RBIC program. 

(d) Effect of a RBIC license. The Par-
ticipation Agreement executed by the 
Agency with each Applicant licensed as 
a RBIC will include the following: 

(1) Approval to operate as a RBIC 
under the Act; 

(2) A commitment of Leverage; and 
(3) An Operational Assistance grant 

award. 

[69 FR 32204, June 8, 2004, as amended at 77 
FR 4885, Feb. 1, 2012; 85 FR 16523, Mar. 24, 
2020] 

Subpart F—Changes in 
Ownership, Structure, or Control 

CHANGES IN CONTROL OR OWNERSHIP OF 
RBIC 

§ 4290.400 Changes in ownership of 10 
percent or more of RBIC but no 
change of Control. 

You must obtain the Agency’s prior 
written approval for any proposed 
transfer or issuance of ownership inter-
ests that results in the ownership (ben-
eficial or of record) by any Person, or 
group of Persons acting in concert, of 
at least 10 percent of any class of your 
stock, partnership capital or member-
ship interests. 

§ 4290.410 Changes in Control of RBIC 
(through change in ownership or 
otherwise). 

You must obtain the Agency’s prior 
written approval for any proposed 
transaction or event that results in 
Control by any Person(s) not pre-
viously approved by the Agency. 

§ 4290.420 Prohibition on exercise of 
ownership or Control rights in 
RBIC before approval. 

Without the Agency’s prior written 
approval, no change of ownership or 
Control may take effect and no officer, 

director, employee or other Person act-
ing on your behalf shall: 

(a) Register on your books any trans-
fer of ownership interest to the pro-
posed new owner(s); 

(b) Permit the proposed new owner(s) 
to exercise voting rights with respect 
to such ownership interest (including 
directly or indirectly procuring or vot-
ing any proxy, consent or authoriza-
tion as to such voting rights at any 
meeting of shareholders, partners or 
members); 

(c) Permit the proposed new owner(s) 
to participate in any manner in the 
conduct of your affairs (including exer-
cising control over your books, records, 
funds or other assets; participating di-
rectly or indirectly in any disposition 
thereof; or serving as an officer, direc-
tor, partner, manager, employee or 
agent); or 

(d) Allow ownership or Control to 
pass to another Person. 

§ 4290.430 Notification of transactions 
that may change ownership or Con-
trol. 

You must promptly notify the Agen-
cy as soon as you have knowledge of 
transactions or events that may result 
in a transfer of Control or ownership of 
at least 10 percent of your Regulatory 
Capital. If the effect of a particular 
transaction or event is unclear, you 
must report all pertinent facts to the 
Agency. 

§ 4290.440 Standards governing prior 
approval for a proposed transfer of 
Control. 

The Agency’s approval of a proposed 
transfer of Control is contingent upon 
full disclosure of the real parties in in-
terest, the source of funds for the new 
owners’ interest, and other data re-
quested by the Agency. As a condition 
of approving a proposed transfer of con-
trol, the Agency may: 

(a) Require an increase in your Regu-
latory Capital; 

(b) Require the new owners or the 
transferee’s Control Person(s) to as-
sume, in writing, personal liability for 
your Leverage, effective only in the 
event of their direct or indirect partici-
pation in any transfer of Control not 
approved by the Agency; or 
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(c) Require compliance with any 
other conditions set by the Agency, in-
cluding compliance with the require-
ments for minimum capital and man-
agement-ownership diversity in effect 
at such time for new RBICs. 

§ 4290.450 Notification of pledge of 
RBIC’s shares. 

(a) You must notify the Agency in 
writing, within 30 calendar days, of the 
terms of any transaction in which: 

(1) Any Person, or group of Persons 
acting in concert, pledges shares of 
your stock (or equivalent ownership in-
terests) as collateral for indebtedness; 
and 

(2) The shares pledged constitute at 
least 10 percent of your Regulatory 
Capital. 

(b) If the transaction creates a 
change of ownership or Control, you 
must comply with § 4290.400 or § 4290.410, 
as appropriate. 

RESTRICTIONS ON COMMON CONTROL OR 
OWNERSHIP OF TWO OR MORE RBICS 

§ 4290.460 Restrictions on Common 
Control or ownership of two (or 
more) RBICs. 

Without the Agency’s prior written 
approval, you must not have an officer, 
director, manager, Control Person, or 
owner (with a direct or indirect owner-
ship interest of at least 10 percent) who 
is also: 

(a) An officer, director, manager, 
Control Person, or owner (with a direct 
or indirect ownership interest of at 
least 10 percent) of another RBIC; or 

(b) An officer or director of any Per-
son that directly or indirectly controls, 
or is controlled by, or is under Com-
mon Control with, another RBIC. 

CHANGE IN STRUCTURE OF RBIC 

§ 4290.470 Prior approval of merger, 
consolidation, or reorganization of 
RBIC. 

You may not merge, consolidate, 
change form of organization (corpora-
tion, limited liability company, or lim-
ited partnership) or reorganize without 
the Agency’s prior written approval. 
Any such merger, consolidation, or 
change of form is subject to § 4290.440. 

§ 4290.480 Prior approval of changes to 
RBIC’s business plan. 

Without the Agency’s prior written 
approval, no change in your business 
plan, upon which you were selected and 
licensed as a RBIC, may take effect. 

Subpart G—Managing the 
Operations of a RBIC 
GENERAL REQUIREMENTS 

§ 4290.500 Lawful operations under the 
Act. 

You must engage only in the activi-
ties permitted by the Act and in no 
other activities. 

§ 4290.502 Representations to the pub-
lic. 

You may not represent or imply to 
anyone that the Agency, the U.S. Gov-
ernment, or any of its agencies or offi-
cers has approved any ownership inter-
ests you have issued, obligations you 
have incurred, or Financings you have 
made. You must include a statement to 
this effect in any solicitation provided 
to investors. Example: You may not 
represent or imply that ‘‘USDA stands 
behind the RBIC’’ or that ‘‘Your cap-
ital is safe because the Agency’s ex-
perts review proposed investments to 
make sure they are safe for the RBIC.’’ 

§ 4290.503 RBIC’s adoption of an ap-
proved valuation policy. 

(a) Valuation guidelines. You must 
prepare, document and report the valu-
ations of your Loans and Investments 
in accordance with the Valuation 
Guidelines for SBICs issued by SBA. 
These guidelines may be obtained from 
SBA’s Investment Division or at http:// 
www.sba.gov/sites/default/files/files/
inv_valuation.pdf. 

(b) The Agency’s approval of valuation 
policy. You must have a written valu-
ation policy approved by the Agency 
for use in determining the value of 
your Loans and Investments. You must 
either: 

(1) Adopt without change the model 
valuation policy set forth in section III 
of the Valuation Guidelines for SBICs; 
or 

(2) Obtain the Agency’s prior written 
approval of an alternative valuation 
policy. 
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(c) Responsibility for valuations. Your 
board of directors, managing mem-
ber(s), or general partner(s) will be 
solely responsible for adopting your 
valuation policy and for using it to pre-
pare valuations of your Loans and In-
vestments for submission to the Agen-
cy. If the Agency reasonably believes 
that your valuations, individually or in 
the aggregate, are materially mis-
stated, it reserves the right to require 
you to engage, at your expense, an 
independent third party acceptable to 
the Agency to substantiate the valu-
ations. 

(d) Frequency of valuations. (1) You 
must value your Loans and Invest-
ments at the end of the second quarter 
of your fiscal year, and again at the 
end of your fiscal year. 

(2) On a case-by-case basis, the Agen-
cy may require you to perform valu-
ations more frequently. 

(3) You must report material adverse 
changes in valuations at least quar-
terly, within 30 days following the 
close of the quarter. 

(e) Review of valuations by independent 
public accountant. (1) For valuations 
performed as of the end of your fiscal 
year, your independent public account-
ant must review your valuation proce-
dures and the implementation of such 
procedures, including adequacy of doc-
umentation. 

(2) The independent public account-
ant’s report on your audited annual fi-
nancial statements (SBA Form 468 or 
other USDA-approved form(s)) must in-
clude a statement that your valuations 
were prepared in accordance with your 
approved valuation policy. 

[69 FR 32204, June 8, 2004, as amended at 76 
FR 80222, Dec. 23, 2011] 

§ 4290.504 Equipment of USDA or SBA 
officials. 

(a) Computer capability. You must 
have a personal computer with access 
to the Internet and be able to use this 
equipment to prepare reports and 
transmit such reports to the Agency. 
In addition, you must have the capa-
bility to send and receive electronic 
mail. 

(b) Facsimile capability. You must be 
able to receive facsimile messages 24 
hours per day at your primary office. 

(c) Accessible office. You must main-
tain an office that is convenient to the 
public and is open for business during 
normal working hours. 

[69 FR 32204, June 8, 2004, as amended at 76 
FR 80222, Dec. 23, 2011] 

§ 4290.506 Safeguarding the RBIC’s as-
sets/Internal controls. 

You must adopt a plan to safeguard 
your assets and monitor the reliability 
of your financial data, personnel, Port-
folio, funds and equipment. You must 
provide your bank and custodian with 
a certified copy of your resolution or 
other formal document describing your 
control procedures. 

§ 4290.507 Violations based on false fil-
ings and nonperformance of agree-
ments with the Agency or SBA. 

The following shall constitute a vio-
lation of this part: 

(a) Nonperformance. Failure to per-
form any of the requirements of any 
Debenture or of any written agreement 
with the Agency or SBA. 

(b) False statement. In any document 
submitted to the Agency or SBA: 

(1) Any false statement knowingly 
made; or 

(2) Any misrepresentation of a mate-
rial fact; or 

(3) Any failure to state a material 
fact. 

(4) A material fact is any fact that is 
necessary to make a statement not 
misleading in light of the cir-
cumstances under which the statement 
was made. 

§ 4290.508 Compliance with non-dis-
crimination laws and regulations 
applicable to federally-assisted pro-
grams. 

In conducting your operations and 
providing Assistance to your Portfolio 
Concerns, you must comply with Title 
VI of the Civil Rights Act of 1964 (42 
U.S.C. 2000d-1 et seq.), the Age Discrimi-
nation Act of 1975 (Pub. L. 94–135, Title 
III), and Title V of the Equal Credit Op-
portunity Act (15 U.S.C. 1691 et seq.) 
and the following regulations promul-
gated by USDA to implement and en-
force such laws: 7 CFR part 15. 

VerDate Sep<11>2014 14:38 Jun 08, 2023 Jkt 259026 PO 00000 Frm 00999 Fmt 8010 Sfmt 8010 Y:\SGML\259026.XXX 259026pp
ar

ke
r 

on
 D

S
K

6V
X

H
R

33
P

R
O

D
 w

ith
 C

F
R



990 

7 CFR Ch. XLII (1–1–23 Edition) § 4290.509 

§ 4290.509 Employment of USDA or 
SBA officials. 

(a) Without the Agency’s prior writ-
ten approval, for a period of two years 
after the date of your most recent 
issuance of Leverage or after the re-
ceipt of any assistance as defined in 
paragraph (b) of this section, whichever 
is later, you are not permitted to em-
ploy, offer employment to, or retain for 
professional services, any person who: 

(1) Served as an officer, attorney, 
agent, or employee of SBA or USDA 
within one year before such date; and 

(2) In that capacity, occupied a posi-
tion or engaged in activities which, in 
SBA’s or the Agency’s determination, 
involved discretion with respect to the 
issuing of Leverage or the granting of 
such assistance. 

(b) For purposes of this section, ‘‘as-
sistance’’ means financial, contractual, 
grant, managerial, or other aid, includ-
ing licensing, certifications, and other 
eligibility determinations made by 
USDA or SBA, and any express deci-
sion to compromise or defer possible 
litigation or other adverse action. 

[69 FR 32204, June 8, 2004, as amended at 76 
FR 80222, Dec. 23, 2011] 

MANAGEMENT AND COMPENSATION 

§ 4290.510 Approval of RBIC’s Invest-
ment Adviser/Manager. 

(a) General. You may employ an In-
vestment Adviser/Manager who will be 
subject to the supervision of your 
board of directors, managing mem-
ber(s), or general partner(s). If you 
have Leverage or plan to seek Lever-
age, you must obtain the Agency’s 
prior written approval of the manage-
ment contract. Approval of an Invest-
ment Adviser/Manager for one RBIC 
does not indicate approval of that man-
ager for any other RBIC. 

(b) Management contract. The con-
tract must: 

(1) Specify the services the Invest-
ment Adviser/Manager will render to 
you and to your Portfolio Concerns; 
and 

(2) Indicate the basis for computing 
Management Expenses. 

(c) Material change to approved man-
agement contract. Any proposed mate-
rial change must be approved by both 
you and the Agency in advance. If you 

are uncertain whether the change is 
material, submit the proposed revision 
to the Agency. 

§ 4290.520 Management Expenses of a 
RBIC. 

The Agency must approve your ini-
tial Management Expenses and any in-
creases in your Management Expenses. 

(a) Definition of Management Expenses. 
Management Expenses include: 

(1) Salaries; 
(2) Office expenses; 
(3) Travel; 
(4) Business development, including 

finders’ fees; 
(5) Office and equipment rental; 
(6) Bookkeeping; and 
(7) Expenses related to developing, 

investigating and monitoring invest-
ments. 

(b) Management Expenses do not in-
clude services provided by specialized 
outside consultants, outside lawyers 
and independent public accountants, if 
they perform services not generally 
performed by a capital company. 

CASH MANAGEMENT BY A RBIC 

§ 4290.530 Restrictions on investments 
of idle funds by RBICs. 

(a) Permitted investments of idle funds. 
Funds not invested in Portfolio Con-
cerns must be maintained in: 

(1) Direct obligations of, or obliga-
tions guaranteed as to principal and in-
terest by, the United States, which ma-
ture within 15 months from the date of 
the investment; or 

(2) Repurchase agreements with fed-
erally insured institutions, with a ma-
turity of seven days or less. The securi-
ties underlying the repurchase agree-
ments must be direct obligations of, or 
obligations guaranteed as to principal 
and interest by, the United States. The 
securities must be maintained in a cus-
todial account at a federally insured 
institution; or 

(3) Certificates of deposit with a ma-
turity of one year or less, issued by a 
federally insured institution; or 

(4) A deposit account in a federally 
insured institution, subject to a with-
drawal restriction of one year or less; 
or 

(5) A checking account in a federally 
insured institution; or 

(6) A reasonable petty cash fund. 
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(b) Deposit of funds in excess of the in-
sured amount—(1) General rule. You are 
permitted to deposit in a federally in-
sured institution funds in excess of the 
institution’s insured amount, but only 
if the institution is ‘‘well capitalized’’ 
in accordance with the definition set 
forth in regulations of the Federal De-
posit Insurance Corporation (12 CFR 
325.103). 

(2) Exception. You may make a tem-
porary deposit (not to exceed 30 days) 
in excess of the insured amount, in a 
transfer account established to facili-
tate the receipt and disbursement of 
funds or to hold funds necessary to 
honor Commitments issued. 

(c) Deposit of funds in Associate institu-
tion. A deposit in, or a repurchase 
agreement with, a federally insured in-
stitution that is your Associate is not 
considered a Financing of such Asso-
ciate under § 4290.730, provided the 
terms of such deposit or repurchase 
agreement are no less favorable than 
those available to the general public. 

SECURED BORROWING BY RBICS 

§ 4290.550 Prior approval of secured 
third-party debt of RBICs. 

(a) Definition. For the purposes of 
this section, ‘‘secured third-party 
debt’’ means any debt that is secured 
by any of your assets and not guaran-
teed by the Agency, including secured 
guarantees and other contingent obli-
gations that you voluntarily assume 
and secured lines of credit. 

(b) General rule. You must get the 
Agency’s written approval before you 
incur any secured third-party debt or 
refinance any debt with secured third- 
party debt, including any renewal of a 
secured line of credit, increase in the 
maximum amount available under a se-
cured line of credit, or expansion of the 
scope of a security interest or lien. For 
purposes of this paragraph (b), ‘‘expan-
sion of the scope of a security interest 
or lien’’ does not include the substi-
tution of one asset or group of assets 
for another, provided the asset values 
(as reported on your most recent an-

nual SBA Form 468 or other USDA-ap-
proved form(s)) are comparable. 

(c) Conditions for approval. As a condi-
tion of granting its approval under this 
section, the Agency may impose such 
restrictions or limitations as it deems 
appropriate, taking into account your 
historical performance, current finan-
cial position, proposed terms of the se-
cured debt and amount of aggregate 
debt you will have outstanding (includ-
ing Leverage). The Agency will not fa-
vorably consider any requests for ap-
proval which include a blanket lien on 
all your assets, or a security interest 
in your investor commitments in ex-
cess of 125 percent of the proposed bor-
rowing. 

(d) Thirty-day approval. Unless the 
Agency notifies you otherwise within 
30 days after it receives your request, 
you may consider your request auto-
matically approved if: 

(1) You are in regulatory compliance; 
(2) The security interest in your as-

sets is limited to either those assets 
being acquired with the borrowed funds 
or an asset coverage ratio of no more 
than 2:1; and 

(3) Your request is for approval of a 
secured line of credit that would not 
cause your total outstanding bor-
rowings (not including Leverage) to ex-
ceed 50 percent of your Leverageable 
Capital. 

[69 FR 32204, June 8, 2004, as amended at 76 
FR 80223, Dec. 23, 2011] 

VOLUNTARY DECREASE IN REGULATORY 
CAPITAL 

§ 4290.585 Voluntary decrease in 
RBIC’s Regulatory Capital. 

You must obtain the Agency’s prior 
written approval to reduce your Regu-
latory Capital by more than two per-
cent in any fiscal year. At all times, 
you must retain sufficient Regulatory 
Capital to meet the minimum capital 
requirements in the Act and § 4290.210, 
and sufficient Leverageable Capital to 
avoid having excess Leverage in viola-
tion of section 384E(d) of the Act. 
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Subpart H—Recordkeeping, Re-
porting, and Examination Re-
quirements for RBICs 

RECORDKEEPING REQUIREMENTS FOR 
RBICS 

§ 4290.600 General requirement for 
RBIC to maintain and preserve 
records. 

(a) Maintaining your accounting 
records. You must establish and main-
tain your accounting records using 
SBA’s standard chart of accounts for 
SBICs, unless the Agency approves oth-
erwise. You may obtain this chart of 
accounts from SBA or at http:// 
www.sba.gov/sites/default/files/files/
inv_charts_of_accounts.pdf. 

(b) Location of records. You must keep 
the following records at your principal 
place of business or, in the case of 
paragraph (b)(3) of this section, at the 
branch office that is primarily respon-
sible for the transaction: 

(1) All your accounting and other fi-
nancial records; 

(2) All minutes of meetings of direc-
tors, stockholders, executive commit-
tees, partners, members, or other offi-
cials; and 

(3) All documents and supporting ma-
terials related to your business trans-
actions, except for any items held by a 
custodian under a written agreement 
between you and a Portfolio Concern or 
lender, or any securities held in a safe 
deposit box, or by a licensed securities 
broker in an amount not exceeding the 
broker’s per-account insurance cov-
erage. 

(c) Preservation of records. You must 
retain all the records that are the basis 
for your financial reports. Such records 
must be preserved for the periods speci-
fied in this paragraph (c) and must re-
main readily accessible for the first 
two years of the preservation period. 

(1) You must preserve for at least 15 
years or, in the case of a Partnership 
RBIC or LLC RBIC, at least two years 
beyond the date of liquidation: 

(i) All your accounting ledgers and 
journals, and any other records of as-
sets, asset valuations, liabilities, eq-
uity, income, and expenses; 

(ii) Your Articles, bylaws, minute 
books, and RBIC application; and 

(iii) All documents evidencing owner-
ship of the RBIC including ownership 
ledgers and ownership transfer reg-
isters. 

(2) You must preserve for at least six 
years all supporting documentation 
(such as vouchers, bank statements, or 
canceled checks) for the records listed 
in paragraph (b)(l) of this section. 

(3) After final disposition of any item 
in your Portfolio, you must preserve 
for at least six years: 

(i) Financing applications and Fi-
nancing instruments; 

(ii) All loan, participation, and es-
crow agreements; 

(iii) All certifications listed in 
§ 4290.610 of this part; 

(iv) Any capital stock certificates 
and warrants of the Portfolio Concern 
that you did not surrender or exercise; 
and 

(v) All other documents and sup-
porting material relating to the Port-
folio Concern, including correspond-
ence. 

(4) You may substitute a microfilm 
or computer-scanned or generated copy 
for the original of any record covered 
by this paragraph (c). 

(d) Additional requirement. You must 
comply with the recordkeeping and 
record retention requirements set forth 
in 2 CFR part 200, as adopted by USDA 
in 2 CFR part 400. 

[69 FR 32204, June 8, 2004, as amended at 76 
FR 80223, Dec. 23, 2011; 79 FR 76018, Dec. 19, 
2014] 

§ 4290.610 Required certifications for 
Loans and Investments. 

For each of your Loans and Invest-
ments, you must have the documents 
listed in this section. You must keep 
these documents in your files and 
make them available to the Agency 
upon request. 

(a) For each Financing made to a 
Rural Business Concern or Smaller En-
terprise, a certification by the Port-
folio Concern stating the basis for its 
qualification as a Rural Business Con-
cern or Smaller Enterprise. 

(b) A certification by the Portfolio 
Concern that it will not discriminate 
in violation of Title VI of the Civil 
Rights Act of 1964, the Age Discrimina-
tion Act of 1975, and Title V of the 
Equal Credit Opportunity Act. 
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(c) A certification by the Portfolio 
Concern of the intended use of the pro-
ceeds. For securities purchased from an 
underwriter in a public offering, you 
may substitute a prospectus indicating 
the intended use of proceeds. 

[69 FR 32204, June 8, 2004, as amended at 76 
FR 80223, Dec. 23, 2011; 85 FR 16523, Mar. 24, 
2020] 

§ 4290.620 Requirements to obtain in-
formation from Portfolio Concerns. 

All the information required by this 
section is subject to the requirements 
of § 4290.600 and must be in English. 

(a) Information for initial Financing de-
cision. Before extending any Financing, 
you must require the Enterprise to 
submit such financial statements, 
plans of operation (including intended 
use of financing proceeds), cash flow 
analyses, projections, and such eco-
nomic development information about 
the Enterprise, as are necessary to sup-
port your investment decision. The in-
formation submitted must be con-
sistent with the size and type of the 
Enterprise and the amount of the pro-
posed Financing. 

(b) Updated financial and economic de-
velopment information. (1) The terms of 
each Financing must require the Port-
folio Concern to provide, at least annu-
ally, sufficient financial and economic 
development information to enable you 
to perform the following required pro-
cedures: 

(i) Evaluate the financial condition 
of the Portfolio Concern for the pur-
pose of valuing your investment; 

(ii) Determine the continued eligi-
bility of the Portfolio Concern; 

(iii) Verify the use of Financing pro-
ceeds; 

(iv) Evaluate the economic develop-
ment impact of the Financing; and 

(v) In the case of any Portfolio Con-
cern that is not a Rural Business Con-
cern, the number and percentage of its 
employees residing in Rural Areas. 

(2) The president, chief executive of-
ficer, treasurer, chief financial officer, 
general partner, or proprietor of the 
Portfolio Concern must certify the in-
formation submitted to you. 

(3) For financial and valuation pur-
poses, you may accept a complete copy 
of the Federal income tax return filed 
by the Portfolio Concern (or its propri-

etor) in lieu of financial statements, 
but only if appropriate for the size and 
type of the Enterprise involved. 

(4) The requirements in this para-
graph (b) do not apply when you ac-
quire securities from an underwriter in 
a public offering (see § 4290.825). In that 
case, you must keep copies of all re-
ports furnished by the Portfolio Con-
cern to the holders of its securities. 

(c) Information required for examina-
tion purposes. You must obtain any in-
formation requested by the Agency’s 
examiners for the purpose of verifying 
the certifications made by a Portfolio 
Concern under § 4290.610. In this regard, 
your Financing documents must con-
tain provisions requiring the Portfolio 
Concern to give you and/or the Agen-
cy’s examiners access to its books and 
records for such purpose. 

REPORTING REQUIREMENTS FOR RBICS 

§ 4290.630 Requirement for RBICs to 
file financial statements and sup-
plementary information with the 
Agency. 

(a) Annual filing. For each fiscal year, 
you must submit financial statements 
and supplementary information pre-
pared on SBA Form 468 or other USDA- 
approved form(s). You must file SBA 
Form 468 (or other USDA-approved 
form(s)) on or before the last day of the 
third month following the end of your 
fiscal year, except for the information 
required under paragraphs (e) and (f) of 
this section, which must be filed on or 
before the last day of the fifth month 
following the end of your fiscal year. 

(1) Audit of annual filing form. An 
independent public accountant accept-
able to the Agency must audit the an-
nual form submitted under paragraph 
(a) of this section. 

(2) Insurance requirement for public ac-
countant. Unless the Agency approves 
otherwise, your independent public ac-
countant must carry at least $1,000,000 
of Errors and Omissions insurance, or 
be self-insured and have a net worth of 
at least $1,000,000. 

(b) Interim filings. When requested by 
the Agency, you must file interim re-
ports on SBA Form 468 or other USDA- 
approved form(s). The Agency may re-
quire you to file the entire form or 
only certain statements and schedules. 
You must file such reports on or before 
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the last day of the month following the 
end of the reporting period. When you 
submit a request for a draw under a Le-
verage commitment, you must also 
comply with any applicable filing re-
quirements set forth in § 4290.1220. 

(c) Standards for preparation. You 
must prepare SBA Form 468 or other 
USDA-approved form(s) in accordance 
with SBA’s Accounting Standards and 
Financial Reporting Requirements for 
SBICs, which you may obtain from 
SBA or at http://www.sba.gov/content/ac-
counting-standards-sbics. 

(d) Where to file. Unless otherwise 
identified in a notice published in the 
FEDERAL REGISTER, submit all filings 
of forms under this section to the In-
vestment Division of SBA. 

(e) Reporting of economic development 
impact information for each Financing. 
Your annual filing of SBA Form 468 or 
other USDA-approved form(s) must in-
clude an assessment of the economic 
development impact of each Financing. 
This assessment must specify the 
fulltime equivalent jobs created, the 
impact of the Financing on the reve-
nues and profits of the business and on 
taxes paid by the business and its em-
ployees, and a listing of the number 
and percentage of employees who re-
side in Rural Areas. 

(f) Reporting of economic development 
information for certain Financings. For 
each Rural Business Concern Invest-
ment and each Smaller Enterprise In-
vestment, your SBA Form 468 or other 
USDA-approved form(s) must include 
an assessment of each such Financing 
with respect to: 

(1) The economic development bene-
fits achieved as a result of the Financ-
ing; 

(2) How and to what extent such ben-
efits fulfilled the goals of your com-
prehensive business plan and Participa-
tion Agreement; and 

(3) Whether you consider the Financ-
ing or the results of the Financing to 
have fulfilled the objectives of the 
RBIC program. 

[69 FR 32204, June 8, 2004, as amended at 76 
FR 80223, Dec. 23, 2011] 

§ 4290.640 Requirement to file port-
folio financing reports with the 
Agency. 

For each Financing you make (ex-
cluding guarantees), you must submit 
a Portfolio Financing Report on SBA 
Form 1031 or other USDA-approved 
form(s) within 30 days of the closing 
date. 

[76 FR 80223, Dec. 23, 2011] 

§ 4290.650 Requirement to report port-
folio valuations to the Agency 

You must determine the value of 
your Loans and Investments in accord-
ance with § 4290.503. You must report 
such valuations to the Agency within 
90 days of the end of the fiscal year in 
the case of annual valuations, and 
within 30 days following the close of 
other reporting periods. You must re-
port material adverse changes in valu-
ations at least quarterly, within 30 
days following the close of the quarter. 

§ 4290.660 Other items required to be 
filed by RBIC with the Agency. 

(a) Reports to owners. You must give 
the Agency a copy of any report you 
furnish to your investors, including 
any prospectus, letter, or other publi-
cation concerning your financial oper-
ations or those of any Portfolio Con-
cern. 

(b) Documents filed with SEC. You 
must give the Agency a copy of any re-
port, application or document you file 
with the Securities and Exchange Com-
mission. 

(c) Litigation reports. When you be-
come a party to litigation or other pro-
ceedings, you must give the Agency a 
report within 30 days that describes the 
proceedings and identifies the other 
parties involved and your relationship 
to them. 

(1) The proceedings covered by this 
paragraph (c) include any action by 
you, or by your security holder(s) in a 
personal or derivative capacity, 
against an officer, director, Investment 
Adviser/Manager or other Associate of 
yours for alleged breach of official 
duty. 

(2) The Agency may require you to 
submit copies of the pleadings and 
other documents it may specify. 
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(3) Where proceedings have been ter-
minated by settlement or final judg-
ment, you must promptly advise the 
Agency of the terms. 

(4) This paragraph (c) does not apply 
to collection actions or proceedings to 
enforce your ordinary creditors’ rights. 

(d) Notification of criminal charges. If 
any officer, director, general partner, 
or managing member of the RBIC, or 
any other person who was required by 
the Agency to complete a personal his-
tory statement, is charged with or con-
victed of any criminal offense other 
than a misdemeanor involving a minor 
motor vehicle violation, you must re-
port the incident to the Agency within 
5 calendar days. Such report must fully 
describe the facts that pertain to the 
incident. 

(e) Reports concerning Operational As-
sistance grant funds. You must comply 
with all reporting requirements set 
forth in 2 CFR part 200, subpart D, as 
codified in 2 CFR 400.1 and any grant 
award document executed between you 
and the Agency. 

(f) Other reports. You must file any 
other reports the Agency may require 
in writing. 

[69 FR 32204, June 8, 2004, as amended at 79 
FR 76019, Dec. 19, 2014] 

§ 4290.680 Reporting changes in RBIC 
not subject to prior approval. 

(a) Changes to be reported for post-ap-
proval. This section applies to any 
changes in your Articles, ownership, 
capitalization, management, operating 
area, or investment policies that do 
not require the Agency’s prior ap-
proval. You must report such changes 
to the Agency within 30 days after the 
change, for post approval. 

(b) Approval by the Agency. You may 
consider any change submitted under 
this § 4290.680 to be approved unless the 
Agency notifies you to the contrary 
within 90 days after receiving it. Ap-
proval is contingent upon your full dis-
closure of all relevant facts and is sub-
ject to any conditions the Agency may 
prescribe. 

EXAMINATIONS OF RBICS BY THE AGENCY 
FOR REGULATORY COMPLIANCE 

§ 4290.690 Examinations. 
All RBICs must submit to annual ex-

aminations by or at the direction of 
the Agency for the purpose of evalu-
ating regulatory compliance. 

§ 4290.691 Responsibilities of RBIC 
during examination. 

You must make all books, records 
and other pertinent documents and ma-
terials available for the examination, 
including any information required by 
the examiner under § 4290.620(c). In ad-
dition, the agreement between you and 
the independent public accountant per-
forming your audit must provide that 
any information in the accountant’s 
working papers be made available to 
the examiners upon request. 

§ 4290.692 Examination fees. 
(a) General. The Agency will assess 

fees for examinations in accordance 
with this § 4290.692. Unless the Agency 
determines otherwise on a case by case 
basis, it will not assess fees for special 
examinations to obtain specific infor-
mation. 

(b) Base fee. A base fee of $9,200 + 0.015 
percent of your assets will be assessed, 
subject to adjustment in accordance 
with paragraph (c) of this section. 

(c) Adjustments to base fee. The base 
fee will be decreased based on the fol-
lowing criteria: 

(1) If you have no outstanding regu-
latory violations at the time of the 
commencement of the examination or 
the Agency did not identify any viola-
tions as a result of the most recent 
prior examination, you will receive a 
15% discount on your base fee; and 

(2) If you were fully responsive to the 
letter of notification of examination 
(that is, you provided all requested 
documents and information within the 
time period stipulated in the notifica-
tion letter in a complete and accurate 
manner, and you prepared and had 
available all information requested by 
the examiner for on-site review), you 
will receive a 10% discount on your 
base fee. 

(d) Examination delay fee. If, in the 
sole discretion of the Agency, the time 
required to complete your examination 
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is delayed due to your lack of coopera-
tion or the condition of your records, 
the Agency may assess an additional 
examination fee of up to $500 per day. 

[69 FR 32204, June 8, 2004, as amended at 76 
FR 80224, Dec. 23, 2011] 

Subpart I—Financing of Enterprises 
by RBICs 

DETERMINING ELIGIBILITY OF AN 
ENTERPRISE FOR RBIC FINANCING 

§ 4290.700 Requirements concerning 
types of enterprises to receive fi-
nancing. 

(a) Financing requirements. Beginning 
after the third fiscal year after the 
issuance of your RBIC license and at 
the close of each of your fiscal years 
thereafter, you must be in compliance 
with the Financing percentages speci-
fied in this paragraph (a). 

(1) Rural Business Concerns. At least 
75 percent of your Financings (in total 
dollars) to your Portfolio Concerns 
must have been to Rural Business Con-
cerns. 

(2) Smaller Enterprises. More than 50 
percent of your Financings (in total 
dollars) to your Portfolio Concerns 
must have been to Smaller Enterprises 
that, at the time of the initial Financ-
ing to such Enterprise, meet either the 
net worth/net income test or the size 
standard set forth in the ‘‘Smaller En-
terprise’’ definition in § 4290.50. 

(3) Urban Areas. No more than 10 per-
cent of your Financings (in total dol-
lars) to your Portfolio Concerns must 
have been made to Portfolio Concerns 
located in an Urban Area. 

(b) Non-compliance. If you are not in 
compliance with any of the Financing 
percentages specified in paragraph (a) 
of this section at the end of the third 
fiscal year after the issuance of your 
RBIC license or any fiscal year there-
after, you must come into compliance 
by the end of the following fiscal year. 
For as long as you remain out of com-
pliance, you are not eligible for addi-
tional Leverage (see § 4290.1120). 

[85 FR 16523, Mar. 24, 2020] 

§ 4290.720 Enterprises that may be in-
eligible for Financing. 

(a) Re-lenders or re-investors. You are 
not permitted to finance any Enter-
prise that is a re-lender or re-investor. 
The primary business activity of re- 
lenders or re-investors involves, di-
rectly or indirectly, providing funds to 
others, purchasing debt obligations, 
factoring, or long-term leasing of 
equipment with no provision for main-
tenance or repair. 

(b) Passive Enterprises. You are not 
permitted to finance a passive Enter-
prise. 

(1) Definition. An Enterprise is pas-
sive if: 

(i) It is not engaged in a regular and 
continuous business operation (for pur-
poses of this paragraph (b), the mere 
receipt of payments such as dividends, 
rents, lease payments, or royalties is 
not considered a regular and contin-
uous business operation); or 

(ii) Its employees are not carrying on 
the majority of day to day operations, 
and the Enterprise does not provide ef-
fective control and supervision, on a 
day to day basis, over persons em-
ployed under contract; or 

(iii) It passes through substantially 
all of the proceeds of the Financing to 
another entity. 

(2) Exception for pass-through of pro-
ceeds to subsidiary. With the prior writ-
ten approval of the Agency, you may 
finance a passive Enterprise if it passes 
substantially all of the proceeds 
through to one or more subsidiary 
companies, each of which is an eligible 
Enterprise that is not passive. For the 
purpose of this paragraph (b)(2), ‘‘sub-
sidiary company’’ means a company in 
which at least 50 percent of the out-
standing voting securities are owned 
by the Financed passive Enterprise. 

(3) Exception for certain Partnership 
RBICs or LLC RBICs. With the prior 
written approval of the Agency, if you 
are a Partnership RBIC or LLC RBIC, 
you may form one or more wholly 
owned corporations in accordance with 
this paragraph (b)(3). The sole purpose 
of such corporation(s) must be to pro-
vide Financing to one or more eligible, 
unincorporated Enterprise. You may 
form such corporation(s) only if a di-
rect Financing to such Enterprise 
would cause any of your investors to 
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incur unrelated business taxable in-
come under section 511 of the Internal 
Revenue Code of 1986, as amended (26 
U.S.C. 511). Your investment of funds 
in such corporation(s) will not con-
stitute a violation of § 4290.730(a). 

(c) Real Estate Enterprises. (1) You are 
not permitted to finance: 

(i) Any Enterprise classified under 
sector 233 (Building, Developing, and 
General Contracting) of the NAICS 
Manual, or 

(ii) Any Enterprise listed under sec-
tor 531 (Real Estate) unless at least 80 
percent of its revenue is derived from 
non-Affiliate sources. 

(2) You are not permitted to finance 
an Enterprise, regardless of NAICS 
classification, if the Financing is to be 
used to acquire or refinance real prop-
erty, unless the Enterprise: 

(i) Is acquiring an existing property 
and will use at least 51 percent of the 
usable square footage for an eligible 
business or commercial purpose; or 

(ii) Is constructing or renovating a 
building and will use at least 67 percent 
of the usable square footage for an eli-
gible business or commercial purpose; 
or 

(iii) Occupies the subject property 
and uses at least 67 percent of the usa-
ble square footage for an eligible busi-
ness or commercial purpose. 

(d) Project Financing. You are not per-
mitted to finance an Enterprise if: 

(1) The assets of the Enterprise are to 
be reduced or consumed, generally 
without replacement, as the life of the 
Enterprise progresses, and the nature 
of the Enterprise requires that a 
stream of cash payments be made to 
the Enterprise’s financing sources, on a 
basis associated with the continuing 
sale of assets. Examples include real 
estate development projects and oil 
and gas wells; or 

(2) The primary purpose of the Fi-
nancing is to fund production of a sin-
gle item or defined limited number of 
items, generally over a defined produc-
tion period, and such production will 
constitute the majority of the activi-
ties of the Enterprise. Examples in-
clude motion pictures. 

(e) Farm land purchases. You are not 
permitted to finance the acquisition of 
farmland. Farmland means land which 
is or is intended to be used for agricul-

tural or forestry purposes such as the 
production of food, fiber, or wood, or is 
so taxed or zoned. 

(f) Public interest. You are not per-
mitted to finance any business if the 
proceeds are to be used for purposes 
contrary to the public interest, includ-
ing but not limited to or activities 
which are in violation of law, or incon-
sistent with free competitive enter-
prise. 

(g) Foreign investment—(1) General 
rule. You are not permitted to finance 
an Enterprise if: 

(i) The funds will be used substan-
tially for a foreign operation; or 

(ii) At the time of the Financing or 
within one year thereafter, more than 
49 percent of the employees or tangible 
assets of the Enterprise are located 
outside the United States (unless you 
can show, to the Agency’s satisfaction, 
that the Financing was used for a spe-
cific domestic purpose). 

(2) Exception. This paragraph (g) does 
not prohibit either: 

(i) A Financing used to acquire for-
eign materials and equipment or for-
eign property rights for use or sale in 
the United States; or 

(ii) A Financing in a subsidiary based 
in the United States of foreign-owned 
entities with at least 51 percent U.S. 
ownership. 

(h) Financing RBICs, SBICs, or New 
Markets Capital Companies (NMVC Com-
panies). (1) You are not permitted to 
provide funds, directly or indirectly, 
that will be used: 

(i) To purchase stock in or otherwise 
provide capital to a RBIC, SBIC or 
NMVC Company; or 

(ii) To repay an indebtedness in-
curred for the purpose of investing in a 
RBIC, SBIC, or NMVC Company. 

(2) ‘‘NMVC Company’’ is defined in 13 
CFR 108.50. 

(i) Entities ineligible for Farm Credit 
System Assistance. If one or more Farm 
Credit System Institutions or their Af-
filiates owns more than 50 percent of 
the ownership interests of a Rural 
Business Investment Company, either 
alone or in conjunction with other 
Farm Credit System Institutions (or 
affiliates), the Rural Business Invest-
ment Company may not provide Fi-
nancing to any entity that is not oth-
erwise eligible to receive Financing 
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from a Farm Credit System Institution 
under the Farm Credit Act of 1971 (12 
U.S.C. 2001 et seq.). 

(j) Gaming establishments. You are not 
permitted to Finance an Enterprise 
that derives, or is expected to derive, 
more than one-third of its gross annual 
revenue from legal gaming activities. 

(k) Change in control of an Enterprise. 
You are not permitted to Finance a 
change of more than 50 percent control 
of an Enterprise unless otherwise ap-
proved by the Agency. 

[69 FR 32204, June 8, 2004, as amended at 76 
FR 80224, Dec. 23, 2011; 85 FR 16523, Mar. 24, 
2020] 

§ 4290.730 Financings which constitute 
conflicts of interest. 

(a) General rule. You must not self- 
deal to the prejudice of an Enterprise, 
the RBIC, its shareholders, partners or, 
members, or the Agency. Unless you 
obtain a prior written exemption from 
the Agency for special instances in 
which a Financing may further the 
purposes of the Act despite presenting 
a conflict of interest, you must not di-
rectly or indirectly: 

(1) Provide Financing to any of your 
Associates, except for an Enterprise 
that satisfies all of the following condi-
tions: 

(i) Your Associate relationship with 
the Enterprise is described by para-
graph (8) or (9) of the definition of Asso-
ciate in § 4290.50, 

(ii) No Person triggering the Asso-
ciate relationship identified in para-
graph (a)(1)(i) of the definition of Asso-
ciate in § 4290.50 is a Close Relative or 
Secondary Relative of any Person de-
scribed in paragraphs (1), (2), (4), or (5) 
of the definition of Associate in § 4290.50, 
and 

(iii) No single Associate of yours has 
either a voting interest or an economic 
interest in the Enterprise exceeding 20 
percent, and no two or more of your 
Associates have either a voting inter-
est or an economic interest exceeding 
33 percent. Economic interests shall be 
computed on a fully diluted basis, and 
both voting and economic interests 
shall exclude any interest owned 
through the RBIC. 

(2) Provide Financing to an Associate 
of another RBIC if one of your Associ-
ates has received or will receive any di-

rect or indirect Financing or a Com-
mitment from that RBIC or any other 
RBIC (including Financing or Commit-
ments received under any under-
standing, agreement, or cross dealing, 
reciprocal or circular arrangement). 

(3) Borrow money from: 
(i) An Enterprise Financed by you; 
(ii) An officer, director, or owner of 

at least a 10 percent equity interest in 
such Enterprise; or 

(iii) A Close Relative of any such offi-
cer, director, or equity owner. 

(4) Provide Financing to an Enter-
prise to discharge an obligation to your 
Associate or free other funds to pay 
such obligation. This paragraph (a)(4) 
does not apply if the obligation is to an 
Associate Lending Institution and is a 
line of credit or other obligation in-
curred in the normal course of busi-
ness. 

(b) Rules applicable to Associates. 
Without the Agency’s prior written ap-
proval, your Associates must not, di-
rectly or indirectly: 

(1) Borrow money from any Person 
described in paragraph (a)(3) of this 
section. 

(2) Receive from an Enterprise any 
compensation or anything of value in 
connection with Assistance you pro-
vide (except as permitted under 
§ 4290.825(c)), or anything of value for 
procuring, attempting to procure, or 
influencing your action with respect to 
such Assistance. 

(c) Applicability of other laws. You are 
also bound by Federal or State laws ap-
plicable to you that govern conflicts of 
interest and fiduciary obligations. 

(d) Financings with Associates—(1) 
Financings with Associates requiring 
prior approval. Without the Agency’s 
prior written approval, you may not 
Finance any Enterprise in which your 
Associate has either a voting equity in-
terest or total equity interests (includ-
ing potential interests) of at least five 
percent, or effective control, except as 
otherwise permitted under paragraph 
(a)(1) of this section. 

(2) Other Financings with Associates. If 
you and an Associate provide Financ-
ing to the same Enterprise, either at 
the same time or at different times, 
you must be able to demonstrate to the 
Agency’s satisfaction that the terms 
and conditions are (or were) fair and 

VerDate Sep<11>2014 14:38 Jun 08, 2023 Jkt 259026 PO 00000 Frm 01008 Fmt 8010 Sfmt 8010 Y:\SGML\259026.XXX 259026pp
ar

ke
r 

on
 D

S
K

6V
X

H
R

33
P

R
O

D
 w

ith
 C

F
R



999 

RBS and RUS, USDA § 4290.760 

equitable to you, taking into account 
any differences in the timing of each 
party’s financing transactions. 

(3) Exceptions to paragraphs (d)(1) and 
(d)(2) of this section. A Financing that 
falls into one of the following cat-
egories is exempt from the prior ap-
proval requirement in paragraph (d)(1) 
of this section or is presumed to be fair 
and equitable to you for the purposes 
of paragraph (d)(2) of this section, as 
appropriate: 

(i) Your Associate is a Lending Insti-
tution that is providing financing 
under a credit facility in order to meet 
the operational needs of the Enterprise 
and the terms of such financing are 
usual and customary. 

(ii) Your Associate invests in the En-
terprise on the same terms and condi-
tions and at the same time as you. 

(iii) Both you and your Associate are 
RBICs. 

(e) Use of Associates to manage Port-
folio Concerns. To protect your invest-
ment, you may designate an Associate 
to serve as an officer, director, or other 
participant in the management of a 
Portfolio Concern. You must identify 
any such Associate in your records 
available for the Agency’s review under 
§ 4290.600. Without the Agency’s prior 
written approval, such Associate must 
not: 

(1) Have any other direct or indirect 
financial interest in the Portfolio Con-
cern that exceeds, or has the potential 
to exceed, the percentages of the Port-
folio Concern’s equity set forth in para-
graph (a)(1) of this section. 

(2) Receive any income or anything 
of value from the Portfolio Concern un-
less it is for your benefit, with the ex-
ception of director’s fees, expenses, and 
distributions based upon the Associ-
ate’s ownership interest in the Con-
cern. 

(f) 1940 and 1980 Act Companies: SEC 
exemptions. If you are a 1940 or 1980 Act 
Company and you receive an exemption 
from the Securities and Exchange 
Commission for a transaction described 
in this § 4290.730, you need not obtain 
the Agency’s approval of the trans-
action. However, you must promptly 
notify the Agency of the transaction. 

(g) Restriction on options obtained by 
RBIC’s management and employees. Your 
employees, officers, directors, man-

aging members or general partners, or 
the general partners or managing 
members of the Investment Adviser/ 
Manager that is providing services to 
you or to your general partner or man-
aging member, may obtain options in a 
Portfolio Concern only if: 

(1) They participate in the Financing 
on a pari passu basis with you; or 

(2) The Agency gives prior written 
approval; or 

(3) The options received are com-
pensation for service as a member of 
the board of directors of the Portfolio 
Concern, and such compensation does 
not exceed that paid to other outside 
directors. In the absence of such direc-
tors, fees must be reasonable when 
compared with amounts paid to outside 
directors of similar companies. 

§ 4290.740 Portfolio diversification 
(‘‘overline’’ limitation). 

(a) Without the Agency’s prior writ-
ten approval, you may provide Financ-
ing or a Commitment to an Enterprise 
only if the resulting amount of your 
aggregate outstanding Financings and 
Commitments to that Enterprise and 
its Affiliates does not exceed 10 percent 
of the sum of: 

(1) Your Regulatory Capital as of the 
date of the Financing or Commitment; 
plus 

(2) Any permitted Distribution(s) you 
made during the five years preceding 
the date of the Financing or Commit-
ment which reduced your Regulatory 
Capital; plus 

(3) The total amount of Leverage pro-
vided to the Rural Business Investment 
Company by the Agency since it was li-
censed under § 4290.390. 

(b) For the purposes of paragraph (a) 
of this section, you must measure each 
outstanding Financing at its original 
cost plus any amount of the Financing 
that was previously written off. 

[69 FR 32204, June 8, 2004, as amended at 76 
FR 80224, Dec. 23, 2011] 

§ 4290.760 How a change in size or ac-
tivity of a Portfolio Concern affects 
the RBIC and the Portfolio Con-
cern. 

(a) Effect on RBIC of a change in size 
of a Portfolio Concern. If a Portfolio 
Concern was a Smaller Enterprise at 
the time of the initial Financing but 
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no longer qualifies as such under the 
size standard applicable to such entity, 
you may keep your investment in the 
Portfolio Concern and: 

(1) Subject to the overline limita-
tions of § 4290.740, you may provide ad-
ditional Financing to the Portfolio 
Concern up to the time it makes a pub-
lic offering of its securities. 

(2) Even after the Portfolio Concern 
makes a public offering, you may exer-
cise any stock options, warrants, or 
other rights to purchase Equity Securi-
ties which you acquired before the pub-
lic offering, or fund Commitments you 
made before the public offering. 

(b) Effect of a change in business activ-
ity occurring within one year of RBIC’s 
initial Financing—(1) Retention of Fi-
nancing. Unless you receive the Agen-
cy’s written approval, you may not 
keep your Financing in a Portfolio 
Concern which becomes ineligible for 
financing by a RBIC by reason of a 
change in its business or commercial 
activity or for any other reason within 
one year of your initial Financing in 
the Portfolio Concern. 

(2) Request for approval to retain Fi-
nancing. If you request that the Agency 
approve the retention of your invest-
ment, your request must include suffi-
cient evidence to demonstrate that the 
change in business or commercial ac-
tivity was caused by an unforeseen 
change in circumstances and was not 
contemplated at the time the Financ-
ing was made. 

(3) Additional Financing. If the Agen-
cy approves your request to retain a 
Financing under paragraph (b)(2) of 
this section, you may provide addi-
tional Financing to the Portfolio Con-
cern to the extent necessary to protect 
against the loss of the amount of your 
original investment, subject to the 
overline limitations of § 4290.740. 

(c) Effect of a change in business activ-
ity occurring more than one year after the 
initial Financing. If a Portfolio Concern 
becomes ineligible because of a change 
in business activity more than one 
year after your initial Financing you 
may: 

(1) Retain your investment; and 
(2) Provide additional Financing to 

the Portfolio Concern to the extent 
necessary to protect against the loss of 
the amount of your original invest-

ment, subject to the overline limita-
tions of § 4290.740. 

[69 FR 32204, June 8, 2004, as amended at 85 
FR 16523, Mar. 24, 2020] 

STRUCTURING RBIC FINANCING OF ELIGI-
BLE ENTERPRISES—TYPES OF 
FINANCINGS 

§ 4290.800 Financings in the form of 
Equity Securities. 

You may purchase the Equity Securi-
ties of an Enterprise. You may not, in-
advertently or otherwise: 

(a) Become a general partner in any 
unincorporated business; or 

(b) Become jointly or severally liable 
for any obligations of an unincor-
porated business. 

§ 4290.810 Financings in the form of 
Loans. 

You are permitted to make Loans to 
an Enterprise only if: 

(a) The maturity or term of the Loan 
is five years or less; and 

(b) You determine that making the 
Loan is necessary to preserve an exist-
ing Financing (other than a Loan) in 
that same Enterprise. 

§ 4290.815 Financings in the form of 
Debt Securities. 

(a) General rule. You may purchase 
Debt Securities from an Enterprise. 

(b) Restriction of options obtained by 
RBIC’s management and employees. Your 
employees, officers, directors, general 
partners, or managing members, or the 
general partners or managing members 
of your Investment Advisor/Manager, 
may obtain options in a Portfolio Con-
cern only if: 

(1) They participate in the Financing 
on a pari passu basis with you; or 

(2) The Agency gives its prior written 
approval; or 

(3) The options received are com-
pensation for services as a member of 
the board of directors of the Enter-
prise, and such compensation does not 
exceed that paid to other outside direc-
tors. In the absence of such directors, 
fees must be reasonable when compared 
with amounts paid to outside directors 
of similar Enterprises. 

[69 FR 32204, June 8, 2004, as amended at 76 
FR 80224, Dec. 23, 2011] 
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§ 4290.820 Financings in the form of 
guarantees. 

(a) General rule. At the request of an 
Enterprise or where necessary to pro-
tect your existing Financing in a Port-
folio Concern, you may guarantee the 
monetary obligation of an Enterprise 
to any non-Associate creditor. 

(b) Exception. You may not issue a 
guaranty if: 

(1) You would become subject to 
State regulation as an insurance, guar-
anty or surety business; or 

(2) The amount of the guaranty plus 
any direct Financings to the Enter-
prise exceed the overline limitations of 
§ 4290.740, except that a pledge of the 
Equity Securities of the issuer or a 
subordination of your lien or creditor 
position does not count toward your 
overline. 

(c) Pledge of RBIC’s assets as guaranty. 
For purposes of this section, a guar-
anty with recourse only to specific 
asset(s) you have pledged is equal to 
the fair market value of such asset(s) 
or the amount of the debt guaranteed, 
whichever is less. 

§ 4290.825 Purchasing securities from 
an underwriter or other third 
party. 

(a) Securities purchased through or 
from an underwriter. You may purchase 
the securities of an Enterprise through 
or from an underwriter if: 

(1) You purchase such securities 
within 90 days of the date the public of-
fering is first made; 

(2) Your purchase price is no more 
than the original public offering price; 
and 

(3) The amount paid by you for the 
securities (less ordinary and reasonable 
underwriting charges and commissions) 
has been, or will be, paid to the issuer, 
and the underwriter certifies in writing 
that this requirement has been met. 

(b) Recordkeeping requirements. You 
must keep records available for the 
Agency’s inspection which show the 
relevant details of the transaction, in-
cluding but not limited to, date, price, 
commissions, and the underwriter’s 
certifications required under para-
graphs (a)(3) and (c) of this section. 

(c) Underwriter’s requirements. The un-
derwriter must certify whether it is 
your Associate. You may pay reason-

able and customary commissions and 
expenses to an Associate underwriter 
for the portion of an offering that you 
purchase. 

(d) Securities purchased from another 
RBIC. You may purchase from, or ex-
change with, another RBIC, Portfolio 
securities (or any interest therein). 
Such purchase or exchange may only 
be made on a non-recourse basis. You 
may not have more than one-third of 
your total assets (valued at cost) in-
vested in such securities. If you have 
previously sold Portfolio securities (or 
any interest therein) on a recourse 
basis, you must include the amount for 
which you may be contingently liable 
in your overline computation. 

(e) Purchases of securities from other 
non-issuers. You may purchase securi-
ties of an Enterprise from a non-issuer 
not previously described in this 
§ 4290.825 if such acquisition is a reason-
ably necessary part of the overall 
sound Financing of the Enterprise. 

§ 4290.830 Minimum term of Financ-
ing. 

(a) General rule. The minimum term 
of each of your Financings is one year. 

(b) Restrictions on mandatory redemp-
tion of Equity Securities. If you have ac-
quired Equity Securities, options, or 
warrants on terms that include re-
demption by the Portfolio Concern, 
you must not require redemption by 
the Portfolio Concern within the first 
year of your acquisition except as per-
mitted in § 4290.850. 

(c) Special rules for Loans and Debt Se-
curities—(1) Term. The minimum term 
for Loans and Debt Securities starts 
with the first disbursement of the Fi-
nancing. 

(2) Prepayment. You must permit vol-
untary prepayment of Loans and Debt 
Securities by the Portfolio Concern. 
You must obtain the Agency’s prior 
written approval of any restrictions on 
the ability of the Portfolio Concern to 
prepay other than the imposition of a 
reasonable prepayment penalty under 
paragraph (c)(3) of this section. 

(3) Prepayment penalties. You may 
charge a reasonable prepayment pen-
alty which must be agreed upon at the 
time of the Financing. If the Agency 
determines that a prepayment is un-
reasonable, you must refund the entire 
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penalty to the Portfolio Concern. A 
prepayment penalty equal to five per-
cent of the outstanding balance during 
the first year of any Financing, declin-
ing by one percentage point per year 
through the fifth year, is considered 
the maximum reasonable amount. 

§ 4290.835 Exceptions to minimum 
term of Financing. 

You may make a Financing with a 
term of less than one year but only if 
such Financing is in contemplation of 
another Financing, with a term of one 
year or more, to the same Enterprise. 

§ 4290.840 Maximum term of Financ-
ing. 

The maximum term of any Debt Se-
curity must be no longer than 20 years. 

§ 4290.845 Maximum rate of amortiza-
tion on Loans and Debt Securities. 

The principal of any Loan, or the 
loan portion of any Debt Security, with 
a term of one year or less, cannot be 
amortized faster than straight line. If 
the term is greater than one year, the 
principal cannot be amortized faster 
than straight line for the first year. 

§ 4290.850 Restrictions on redemption 
of Equity Securities. 

(a) Restriction on redemption. A Port-
folio Concern cannot be required to re-
deem Equity Securities earlier than 
one year from the date of the first clos-
ing unless: 

(1) The Portfolio Concern makes a 
public offering, or has a change of man-
agement or control, or files for protec-
tion under the provisions of the Bank-
ruptcy Code, or materially breaches 
your Financing agreement; or 

(2) You make a follow-on Financing, 
in which case the new securities may 
be redeemed in less than one year, but 
no earlier than the redemption date as-
sociated with your earliest Financing 
of the Portfolio Concern. 

(b) Redemption price. The redemption 
price must be either: 

(1) A fixed amount that is no higher 
than the price you paid for the securi-
ties; or 

(2) An amount that cannot be fixed or 
determined before the time of the re-
demption. In this case, the redemption 
price must be based on: 

(i) A reasonable formula that reflects 
the performance of the Portfolio Con-
cern (such as one based on earnings or 
book value); or 

(ii) The fair market value of the 
Portfolio Concern at the time of re-
demption, as determined by a profes-
sional appraisal performed under an 
agreement acceptable to both parties. 

(c) Method. Any method for deter-
mining the redemption price must be 
agreed upon no later than the date of 
the first (or only) closing of the Fi-
nancing. 

§ 4290.860 Financing fees and expense 
reimbursements a RBIC may re-
ceive from an Enterprise. 

(a) General rule. You may collect Fi-
nancing fees and receive expense reim-
bursements from an Enterprise only as 
permitted under this § 4290.860. 

(b) Application fee. You may collect a 
nonrefundable application fee from an 
Enterprise to review its Financing ap-
plication. The application fee may be 
collected at the same time as the clos-
ing fee under paragraph (d) or (e) of 
this section, or earlier. The fee must 
be: 

(1) No more than one percent of the 
amount of Financing requested (or, if 
two or more RBICs participate in the 
Financing, their combined application 
fees are no more than one percent of 
the total Financing requested); and 

(2) Agreed to in writing by the Fi-
nancing applicant. 

(c) The Agency’s review of application 
fees. For any fiscal year, if the number 
of application fees you collect is more 
than twice the number of Financings 
closed, the Agency in its sole discre-
tion may determine that you are en-
gaged in activities not contemplated 
by the Act, in violation of § 4290.500. 

(d) Closing fee—Loans. You may 
charge a closing fee on a Loan if: 

(1) The fee is no more than two per-
cent of the Financing amount (or, if 
two or more RBICs participate in the 
Financing, their combined closing fees 
are no more than two percent of the 
total Financing amount); and 

(2) You charge the fee no earlier than 
the date of the first disbursement. 

(e) Closing fee—Debt or Equity 
Financings. You may charge a Closing 
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Fee on a Debt Security or Equity Secu-
rity Financing if: 

(1) The fee is no more than four per-
cent of the Financing amount (or, if 
two or more RBICs participate in the 
Financing, their combined closing fees 
are no more than four percent of the 
total Financing amount); and 

(2) You charge the fee no earlier than 
the date of the first disbursement. 

(f) Limitation on dual fees. If another 
RBIC or an Associate of yours collects 
a transaction fee under § 4290.900(e) in 
connection with your Financing of an 
Enterprise, the sum of the transaction 
fee and your application and closing 
fees cannot exceed the maximum appli-
cation and closing fees permitted under 
this § 4290.860. 

(g) Expense reimbursements. You may 
charge an Enterprise for the reasonable 
out-of-pocket expenses, other than 
Management Expenses, that you incur 
to process its Financing application. If 
the Agency determines that any of 
your reimbursed expenses are unrea-
sonable or are Management Expenses, 
the Agency will require you to refund 
them to the Enterprise. 

(h) Breakup fee. If an Enterprise ac-
cepts your Commitment and then fails 
to close the Financing because it has 
accepted funds from another source, 
you may charge a ‘‘breakup fee’’ equal 
to the closing fee that you would have 
been permitted to charge under para-
graph (d) or (e) of this section. 

§ 4290.880 Assets acquired in liquida-
tion of Portfolio securities. 

(a) General rule. You may acquire as-
sets in full or partial liquidation of a 
Portfolio Concern’s obligation to you 
under the conditions permitted by this 
§ 4290.880. The assets may be acquired 
from the Portfolio Concern, a guar-
antor of its obligation, or another 
party. 

(b) Timely disposition of assets. You 
must dispose of assets acquired in liq-
uidation of a Portfolio security within 
a reasonable period of time. 

(c) Permitted expenditures to preserve 
assets. (1) You may incur reasonably 
necessary expenditures to maintain 
and preserve assets acquired. 

(2) You may incur reasonably nec-
essary expenditures for improvements 
to render such assets saleable. 

(3) You may make payments of mort-
gage principal and interest (including 
amounts in arrears when you acquired 
the asset), pay taxes when due, and pay 
for necessary insurance coverage. 

(d) The Agency approval of expendi-
tures. This paragraph (d) applies if you 
have outstanding Leverage or are ap-
plying for Leverage. Any application 
for the Agency’s approval under this 
paragraph must specify all expenses es-
timated to be necessary pending dis-
posal of the assets. Without the Agen-
cy’s prior written approval: 

(1) Your total expenditures under 
paragraphs (c)(1) and (c)(2) of this sec-
tion plus your total Financing(s) to the 
Portfolio Concern must not exceed 
your overline limit under § 4290.740; and 

(2) Your total expenditures under 
paragraph (b) of this section plus your 
total Financing(s) to the Portfolio Con-
cern must not exceed 35 percent of your 
Regulatory Capital. 

LIMITATIONS ON DISPOSITION OF ASSETS 

§ 4290.885 Disposition of assets to 
RBIC’s Associates or to competitors 
of Portfolio Concerns. 

Except with the Agency’s prior writ-
ten approval, you are not permitted to 
dispose of assets (including assets ac-
quired in liquidation) to any Associate 
or to competitors of Portfolio Concerns 
if you have outstanding Leverage. As a 
prerequisite to such approval, you 
must demonstrate that the proposed 
terms of disposal are at least as favor-
able to you as the terms obtainable 
elsewhere. 

§ 4290.900 Management fees for serv-
ices provided to an Enterprise by 
RBIC or its Associate. 

(a) General. This § 4290.900 applies to 
management services that you or your 
Associate provide to a Portfolio Con-
cern during the term of a Financing or 
prior to Financing. It does not apply to 
management services that you or your 
Associate provide to an Enterprise that 
you do not finance. 

(b) The Agency’s approval. You must 
obtain the Agency’s prior written ap-
proval of any management services 
fees and other fees described in this 
section that you or your Associate 
charge. 
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(c) Permitted management fees. You or 
your Associate may provide manage-
ment services to a Portfolio Concern fi-
nanced by you if: 

(1) You or your Associate have en-
tered into a written contract with the 
Portfolio Concern; 

(2) The fees charged are for services 
actually performed; 

(3) Services are provided on an hourly 
fee, project fee, or other reasonable 
basis; 

(4) You can demonstrate to the Agen-
cy, upon request, that the rate does not 
exceed the prevailing rate charged for 
comparable services by other organiza-
tions in the geographic area of the 
Portfolio Concern; and 

(5) All of the management services 
fees paid to your Associate by a Port-
folio Concern for management services 
provided by the Associate are allocated 
back to you for your benefit. 

(d) Fees for service as a board member. 
You or your Associate may receive fees 
in the form of cash, warrants, or other 
payments, for services provided as 
members of the board of directors of a 
Portfolio Concern Financed by you. 
The fees must not exceed those paid to 
other outside board members. In the 
absence of such board members, fees 
must be reasonable when compared 
with amounts paid to outside directors 
of similar companies. At least 50 per-
cent of any board member services fees 
paid to your Associate by a Portfolio 
Concern for board member services 
provided by the Associate must be allo-
cated back to you for your benefit. 

(e) Approval required. You must ob-
tain the Agency’s prior written ap-
proval of any management contract 
that does not satisfy paragraphs (c) or 
(d) of this section. 

(f) Transaction fees. (1) You or your 
Associate may charge reasonable 
transaction fees for work performed 
preparing an Enterprise for a public of-
fering, private offering, or sale of all or 
part of the business, and for assisting 
with the transaction. Compensation 
may be in the form of cash, notes, 
stock, and/or options. All of the trans-
action services fees paid to your Asso-
ciate by a Portfolio Concern for trans-
action services provided by the Asso-
ciate must be allocated back to you for 
your benefit. 

(2) Your Associate may charge mar-
ket rate investment banking fees to a 
Portfolio Concern on that portion of a 
Financing that you do not provide. 

(g) Recordkeeping Requirements. You 
must keep a record of hours spent and 
amounts charged to the Portfolio Con-
cern, including expenses charged. 

Subpart J—Financial Assistance 
for RBICs (Leverage) 

GENERAL INFORMATION ABOUT 
OBTAINING LEVERAGE 

§ 4290.1100 Type of Leverage and ap-
plication procedures. 

(a) Type of Leverage available. You 
may apply for Leverage from the Agen-
cy in the form of a guarantee of your 
Debentures. 

(b) Applying for Leverage. The Lever-
age application process has two parts. 
You must first apply for the Agency’s 
conditional commitment to reserve a 
specific amount of Leverage for your 
future use. You may then apply to 
draw down Leverage against the com-
mitment. See §§ 4290.1200 through 
4290.1240. 

(c) Where to send your application. 
Send all Leverage draw-down applica-
tions to Funding Control Officer, In-
vestment Division, U.S. Small Business 
Administration, 409 Third Street, SW., 
Suite 6300, Mail Code 7050, Washington, 
DC 20416. 

§ 4290.1120 General eligibility require-
ments for Leverage. 

To be eligible for Leverage, you must 
be in compliance with the Act, the reg-
ulations in this part, and your Partici-
pation Agreement. 

§ 4290.1130 Leverage fees payable by 
RBIC. 

(a) Leverage fee. You must pay the 
Agency a non-refundable leverage fee 
for each issuance of a Debenture. The 
fee is 3 percent of the face amount of 
the Debenture issued, and will be de-
ducted from the proceeds remitted to 
you. 

(b) Additional charge. You must pay 
the Agency an additional annual 
charge of 1 percent of the outstanding 
amount of your Debenture. 
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(c) Other Leverage fees. The Agency 
may establish a fee structure for serv-
ices performed by the Central Registra-
tion Agent (CRA). The Agency will not 
collect any fee for its guarantee of TCs. 

§ 4290.1140 RBIC’s acceptance of rem-
edies under § 4290.1810. 

If you issue Leverage, you automati-
cally agree to the terms and conditions 
in § 4290.1810 as it exists at the time of 
issuance. The effect of these terms and 
conditions is the same as if they were 
fully incorporated in the terms of your 
Leverage. 

MAXIMUM AMOUNT OF LEVERAGE FOR 
WHICH A RBIC IS ELIGIBLE 

§ 4290.1150 Maximum amount of Le-
verage for a RBIC. 

The face amount of a RBIC’s out-
standing Debentures may not exceed 
the lesser of 200 percent of its 
Leverageable Capital or $105,000,000. 

CONDITIONAL COMMITMENTS TO RESERVE 
LEVERAGE FOR A RBIC 

§ 4290.1200 Leverage commitment to a 
RBIC—application procedure, 
amount, and term. 

(a) General. Under the provisions in 
§§ 4290.1200 through 4290.1240, you may 
apply for the Agency’s conditional 
commitment to reserve a specific 
amount of Leverage and type of Deben-
ture (standard or discounted) for your 
future use. You may then apply to 
draw down Leverage against the com-
mitment. 

(b) Applying for a Leverage commit-
ment. The Agency will notify you when 
requests for Leverage commitments 
are being accepted, and upon receipt of 
your request, will send you a complete 
application package. 

(c) Limitations on the amount of a Le-
verage commitment. The amount of a Le-
verage commitment must be a multiple 
of $5,000. The Agency in its discretion 
may determine a minimum dollar 
amount for Leverage commitments. 
Any such minimum amounts will be 
published in Notices in the FEDERAL 
REGISTER from time to time. 

(d) Term of Leverage commitment. Your 
Leverage commitment will automati-
cally lapse on the expiration date stat-
ed in the commitment letter issued to 

you by the Agency. The Agency’s Le-
verage commitment will be included in 
the Participation Agreement at the 
time of your licensing as a RBIC, under 
§ 4290.390. 

§ 4290.1220 Requirement for RBIC to 
file financial statements at the time 
of request for a draw. 

(a) If you submit a request for a draw 
against your Leverage commitment 
more than 90 days following your sub-
mission of an annual SBA Form 468 or 
a SBA Form 468 (Short Form) or other 
USDA-approved form(s), you must: 

(1) Give the Agency a financial state-
ment on Form 468 (Short Form) or 
other USDA-approved form(s), and 

(2) File a statement of no material 
adverse change in your financial condi-
tion since your last filing of SBA Form 
468 or other USDA-approved form(s). 

(b) You will not be eligible for a draw 
if you are not in compliance with this 
§ 4290.1220. 

[69 FR 32204, June 8, 2004, as amended at 76 
FR 80224, Dec. 23, 2011] 

§ 4290.1230 Draw-downs by RBIC 
under Leverage commitment. 

(a) RBIC’s authorization of the Agency 
to guarantee securities. By submitting a 
request for a draw against the Lever-
age commitment, you authorize the 
Agency, or the Agency’s designated 
agent or trustee, to guarantee your De-
benture and to sell it with the Agen-
cy’s guarantee. 

(b) Limitations on amount of draw. The 
amount of a draw must be a multiple of 
$5,000. The Agency, in its discretion, 
may determine a minimum dollar 
amount for draws against Leverage 
commitments. Any such minimum 
amounts will be published in Notices in 
the FEDERAL REGISTER from time to 
time. 

(c) Effect of regulatory violations on 
RBIC’s eligibility for draws—(1) General 
rule. You are eligible to make a draw 
against your Leverage commitment 
only if you are in compliance with all 
applicable provisions of the Act and 
this part (i.e., no unresolved statutory 
or regulatory violations) and your Par-
ticipation Agreement. 

(2) Exception to general rule. If you are 
not in compliance, you may still be eli-
gible for draws if: 
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(i) The Agency determines that your 
outstanding violations are of non-sub-
stantive provisions of the Act or this 
part or your Participation Agreement 
and that you have not repeatedly vio-
lated any non-substantive provisions; 
or 

(ii) You have agreed with the Agency 
in writing on a course of action to re-
solve your violations and such agree-
ment does not prevent you from 
issuing Leverage. 

(d) Procedures for funding draws. You 
may request a draw at any time during 
the term of the commitment. With 
each request, submit the following doc-
umentation: 

(1) A statement certifying that there 
has been no material adverse change in 
your financial condition since your last 
filing of SBA Form 468 or other USDA- 
approved form(s) (see also § 4290.1220 for 
filing requirements). 

(2) If your request is submitted more 
than 30 days following the end of your 
fiscal year, but before you have sub-
mitted your annual filing of SBA Form 
468 or other USDA-approved form(s) in 
accordance with § 4290.630(a), a prelimi-
nary unaudited annual financial state-
ment on SBA Form 468 (Short Form) or 
other USDA-approved form(s). 

(3) A statement certifying that to the 
best of your knowledge and belief, you 
are in compliance with all provisions of 
the Act and this part (i.e., no unre-
solved regulatory or statutory viola-
tions) and your Participation Agree-
ment, or a statement listing any spe-
cific violations you are aware of. Ei-
ther statement must be executed by 
one of the following: 

(i) An officer of the RBIC; 
(ii) An officer of a corporate general 

partner or managing member of the 
RBIC; 

(iii) An individual who is authorized 
to act as or for a general partner of the 
RBIC; or 

(iv) An individual who is authorized 
to act as or for a managing member of 
the RBIC. 

(4) A statement that the proceeds are 
needed to fund one or more particular 
Enterprises or to provide liquidity for 
your operations. If required by the 
Agency, the statement must include 
the name and address of each Enter-

prise, and the amount and anticipated 
closing date of each proposed Financ-
ing. 

(e) Reporting requirements after draw-
ing funds. (1) Within 30 calendar days 
after the actual closing date of each Fi-
nancing funded with the proceeds of 
your draw, you must file an SBA Form 
1031 or other USDA-approved form(s) 
confirming the closing of the trans-
action. 

(2) If the Agency required you to pro-
vide information concerning a specific 
planned Financing under paragraph 
(d)(4) of this section, and such Financ-
ing has not closed within 60 calendar 
days after the anticipated closing date, 
you must provide a written expla-
nation of the failure to close. 

(3) If you do not comply with this 
paragraph (e), you will not be eligible 
for additional draws. The Agency may 
also determine that you are not in 
compliance with the terms of your Le-
verage under § 4290.1810. 

[69 FR 32204, June 8, 2004, as amended at 76 
FR 80224, Dec. 23, 2011] 

§ 4290.1240 Funding of RBIC’s draw re-
quest through sale to third-party. 

(a) RBIC’s authorization of the Agency 
to arrange sale of Debentures to third- 
party. By submitting a request for a 
draw of Debenture Leverage, you au-
thorize the Agency, or any agent or 
trustee the Agency designates, to enter 
into any agreements (and to bind you 
to such agreements) necessary to ac-
complish: 

(1) The sale of your Debenture to a 
third-party at a price approved by the 
Agency; and 

(2) The purchase of your Debenture 
from the third-party and the pooling of 
your Debenture with other Debentures 
with the same maturity date. 

(b) Sale of Debentures to a third-party. 
If the Agency arranges for the sale of 
your Debenture to a third-party, the 
sale price may be an amount dis-
counted from the face amount of the 
Debenture. 
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DISTRIBUTIONS BY RBICS WITH 
OUTSTANDING LEVERAGE 

§ 4290.1500 Restrictions on distribu-
tions to RBIC investors while RBIC 
has outstanding Leverage. 

(a) Restriction on distribution. If you 
have outstanding Leverage, whenever 
you make a distribution to your inves-
tors you must make, at the same time, 
a prepayment to or for the benefit of 
the third-party holder of the Debenture 
sold pursuant to § 4290.1240 of this part, 
accrued unpaid interest and the prin-
cipal, in whole or in part, of one or 
more of your Debentures outstanding 
as of the date of the distribution (sub-
ject to the terms of such Debentures). 

(b) Amount of prepayment. You must 
calculate the amount due the third- 
party holder by multiplying the total 
amount you intend to distribute by a 
fraction whose numerator is the out-
standing principal of your Debenture(s) 
immediately preceding your distribu-
tion, and whose denominator is the 
sum of your Leverageable Capital as of 
that time plus the outstanding prin-
cipal amount of your Debentures. For 
purposes of the preceding sentence 
‘‘principal’’ means both the net pro-
ceeds and interest accrued to date of a 
discounted Debenture. The amount of 
any payment received under this sec-
tion will be credited first against un-
paid interest accrued to the date of dis-
tribution and then to the principal in 
whole or in part of the first Debenture 
you select to prepay and then to the in-
terest and principal in whole or in part 
of such other Debenture(s) as you se-
lect to prepay. You may elect to pre-
pay in whole any discounted Debenture 
under this section only within five 
years of its maturity date. Payments 
under this section must be made on the 
next occurring March 1 or September 1. 

(c) Effect of prepayment. Subject to 
the terms of the Debenture(s), you may 
voluntarily prepay additional prin-
cipal, but neither mandatory nor vol-
untary prepayment will increase your 
future Leverage eligibility. 

FUNDING LEVERAGE BY USE OF GUARAN-
TEED TRUST CERTIFICATES (‘‘TCS’’) 

§ 4290.1600 Agency’s authority to issue 
and guarantee Trust Certificates. 

(a) Authorization. Section 384F of the 
Act authorizes the Agency to issue TCs 
and to guarantee the timely payment 
of the principal and interest thereon. 
Any such guarantee of such TC is lim-
ited to the principal and interest due 
on the Debentures in any Trust or Pool 
backing such TC. The full faith and 
credit of the United States is pledged 
to the payment of all amounts due 
under the guarantee of any TC. 

(b) Authority to arrange public or pri-
vate fundings of Leverage. The Agency 
in its discretion may arrange for public 
or private financing under its guar-
antee authority. Such financing may 
be accomplished by the sale of indi-
vidual Debentures, aggregations of De-
bentures, or Pools or Trusts of Deben-
tures. 

(c) Pass-through provisions. TCs shall 
provide for a pass-through to their 
holders of all amounts of principal and 
interest paid on the Debentures in the 
Pool or Trust against which they are 
issued. 

(d) Formation of a Pool or Trust hold-
ing Leverage Securities. The Agency 
shall approve the formation of each 
Pool or Trust. The Agency may, in its 
discretion, establish the size of the 
Pools and their composition, the inter-
est rate on the TCs issued against 
Trusts or Pools, discounts, premiums 
and other charges made in connection 
with the Pools, Trusts, and TCs, and 
any other characteristics of a Pool or 
Trust it deems appropriate. Notwith-
standing § 4290.1130(c), any agent of the 
Agency may collect a fee for the func-
tions described in 7 U.S.C. 2009cc–5(e)(2) 
that does not exceed $500. 

[69 FR 32204, June 8, 2004, as amended at 76 
FR 80224, Dec. 23, 2011] 

§ 4290.1610 Effect of prepayment or 
early redemption of Leverage on a 
Trust Certificate. 

(a) The rights, if any, of a RBIC to 
prepay any Debenture is established by 
the terms of such security, and no such 
right is created or denied by the regu-
lations in this part. 
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(b) The Agency’s rights to purchase 
or prepay any Debenture without pre-
mium are established by the terms of 
the Guaranty Agreement relating to 
the Debenture. 

(c) Any prepayment of a Debenture 
pursuant to the terms of the Guaranty 
Agreement relating to such security 
shall reduce the Agency’s guarantee of 
timely payment of principal and inter-
est on a TC in proportion to the 
amount of principal that such prepaid 
Debenture represents in the Trust or 
Pool backing such TC. 

(d) The Agency shall be discharged 
from its guarantee obligation to the 
holder or holders of any TC, or any suc-
cessor or transferee of such holder, to 
the extent of any such prepayment, 
whether or not such successor or trans-
feree shall have notice of any such pre-
payment. 

(e) Interest on prepaid Debentures 
shall accrue only through the date of 
prepayment. 

(f) In the event that all Debentures 
constituting a Trust or Pool are pre-
paid, the TCs backed by such Trust or 
Pool shall be redeemed by payment of 
the unpaid principal and interest on 
the TCs; provided, however, that in the 
case of the prepayment of a Debenture 
pursuant to the provisions of the Guar-
anty Agreement relating to the Deben-
ture, the Central Registration Agent 
(CRA) shall pass through pro rata to 
the holders of the TCs any such prepay-
ments including any prepayment pen-
alty paid by the obligor RBIC pursuant 
to the terms of the Debenture. 

§ 4290.1620 Functions of agents, in-
cluding Central Registration Agent, 
Selling Agent and Fiscal Agent. 

(a) Agents. The Agency may appoint 
or cause to be appointed agent(s) to 
perform functions necessary to market 
and service Debentures or TCs pursu-
ant to this part. 

(1) Selling Agent. As a condition of 
guaranteeing a Debenture, the Agency 
may cause each RBIC to appoint a Sell-
ing Agent to perform functions that in-
clude, but are not limited to: 

(i) Selecting qualified entities to be-
come pool or Trust assemblers 
(‘‘Poolers’’). 

(ii) Receiving guaranteed Debentures 
as well as negotiating the terms and 

conditions of sales or periodic offerings 
of Debentures and/or TCs on behalf of 
RBICs. 

(iii) Directing and coordinating peri-
odic sales of Debentures and/or TCs. 

(iv) Arranging for the production of 
Offering Circulars, certificates, and 
such other documents as may be re-
quired from time to time. 

(2) Fiscal Agent. The Agency shall ap-
point a Fiscal Agent to: 

(i) Establish performance criteria for 
Poolers. 

(ii) Monitor and evaluate the finan-
cial markets to determine those fac-
tors that will minimize or reduce the 
cost of funding Debentures. 

(iii) Monitor the performance of the 
Selling Agent, Poolers, CRA, and the 
Trustee. 

(iv) Perform such other functions as 
the Agency, from time to time, may 
prescribe. 

(3) Central Registration Agent. Pursu-
ant to a contract entered into with the 
Agency, the CRA, as the Agency’s 
agent, will do the following with re-
spect to the Pools or Trust Certificates 
for the Debentures: 

(i) Form an approved Pool or Trust; 
(ii) Issue the TCs in the prescribed 

form; 
(iii) Transfer the TCs upon the sale of 

original issue TCs in any secondary 
market transaction; 

(iv) Receive payments from RBICs; 
(v) Make periodic payments as sched-

uled or required by the terms of the 
TCs, and pay all amounts required to 
be paid upon prepayment of Deben-
tures; 

(vi) Hold, safeguard, and release all 
Debentures constituting Trusts or 
Pools upon instructions from the Agen-
cy; 

(vii) Remain custodian of such other 
documentation as the Agency shall di-
rect by written instructions; 

(viii) Provide for the registration of 
all pooled Debentures, all Pools and 
Trusts, and all TCs; and 

(ix) Perform such other functions as 
the Agency may deem necessary to im-
plement the provisions of this section. 

(b) Functions. Either the Agency or 
an agent appointed by the Agency may 
perform the function of locating pur-
chasers, and negotiating and closing 
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the sale of Debentures and TCs. Noth-
ing in the regulations in this part shall 
be interpreted to prevent the CRA from 
acting as the Agency’s agent for this 
purpose. 

§ 4290.1630 Regulation of Brokers and 
Dealers and disclosure to pur-
chasers of Leverage or Trust Cer-
tificates. 

(a) Brokers and Dealers. Each broker, 
dealer, and Pool or Trust assembler ap-
proved by the Agency pursuant to 
these regulations shall either be regu-
lated by a Federal financial regulatory 
agency, or be a member of the National 
Association of Securities Dealers 
(NASD), and shall be in good standing 
in respect to compliance with the fi-
nancial, ethical, and reporting require-
ments of such body. It also shall be in 
good standing with the Agency as de-
termined by the SBA official with dele-
gated authority to made this deter-
mination (see paragraph (c) of this sec-
tion) and shall provide a fidelity bond 
or insurance in such amount as the 
Agency may require. 

(b) Suspension and/or termination of 
Broker or Dealer. The Agency shall ex-
clude from the sale and all other deal-
ings in Debentures or TCs any broker 
or dealer: 

(1) If such broker’s or dealer’s au-
thority to engage in the securities 
business has been revoked or suspended 
by a supervisory agency. When such 
authority has been suspended, the 
Agency will suspend such broker or 
dealer for the duration of such suspen-
sion by the supervisory agency. 

(2) If such broker or dealer has been 
indicted or otherwise formally charged 
with a misdemeanor or felony bearing 
on its fitness, such broker or dealer 
may be suspended while the charge is 
pending. Upon conviction, participa-
tion may be terminated. 

(3) If such broker or dealer has suf-
fered an adverse final civil judgment 
holding that such broker or dealer has 
committed a breach of trust or viola-
tion of law or regulation protecting the 
integrity of business transactions or 
relationships, participation in the mar-
ket for Debentures or TCs may be ter-
minated. 

(c) Termination/suspension proceedings. 
A broker’s or dealer’s participation in 

the market for Debentures or TCs will 
be conducted in accordance with 7 CFR 
part 11. The Agency may, for any of the 
reasons stated in paragraphs (b)(1) 
through (3) of this section, suspend the 
privilege of any broker or dealer to 
participate in this market. The Agency 
shall give written notice at least ten 
business days prior to the effective 
date of such suspension. Such notice 
shall inform the broker or dealer of the 
opportunity for a hearing pursuant to 7 
CFR part 11. 

§ 4290.1640 Agency’s access to records 
of the CRA, Brokers, Dealers and 
Pool or Trust assemblers. 

The CRA and any broker, dealer and 
Pool or Trust assembler operating 
under the regulations in this part shall 
make all books, records and related 
materials associated with Debentures 
and TCs available to the Agency for re-
view and copying purposes. Such access 
shall be at such party’s primary place 
of business during normal business 
hours. 

MISCELLANEOUS 

§ 4290.1700 Agency’s transfer of inter-
est in a RBIC’s Leverage security. 

Upon such conditions and for such 
consideration as it deems reasonable, 
the Agency may sell, assign, transfer, 
or otherwise dispose of any Debenture 
held by or on behalf of the Agency. 
Upon notice by the Agency, a RBIC 
will make all payments of principal 
and interest as shall be directed by the 
Agency. A RBIC will be liable for all 
damage or loss which the Agency may 
sustain by reason of the RBIC’s failure 
to follow such payment instructions, 
up to the amount of the RBIC’s liabil-
ity under such security, plus court 
costs and reasonable attorney’s fees in-
curred by the Agency. 

§ 4290.1710 Agency’s authority to col-
lect or compromise claims. 

The Agency may, upon such condi-
tions and for such consideration as it 
deems reasonable, collect or com-
promise all claims relating to obliga-
tions it holds or has guaranteed, and 
all legal or equitable rights accruing to 
it. 
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§ 4290.1720 Characteristics of Agency’s 
guarantee. 

If the Agency agrees to guarantee a 
RBIC’s Debentures, such guarantee will 
be unconditional, irrespective of the 
validity, regularity or enforceability of 
the Debentures or any other cir-
cumstances that might constitute a 
legal or equitable discharge or defense 
of a guarantor. Pursuant to its guar-
antee, the Agency will make timely 
payments of principal and interest on 
the Debentures. 

Subpart K—RBIC’s Noncompli-
ance With Terms of Leverage 

§ 4290.1810 Events of default and the 
Agency’s remedies for RBIC’s non-
compliance with terms of Deben-
tures. 

(a) Applicability of this section. Upon 
acceptance of a license to operate as an 
RBIC, you automatically agree to the 
terms, conditions and remedies in this 
section, as in effect at the time of 
issuance of the license and as fully set 
forth in all documents relating to the 
license, including, without limitation, 
the Participation Agreement and De-
bentures. 

(b) Automatic events of default. The oc-
currence of one or more of the events 
in this paragraph (b) causes the rem-
edies in paragraph (c) of this section to 
take effect immediately. 

(1) Insolvency. You become equitably 
or legally insolvent. 

(2) Voluntary assignment. You make a 
voluntary assignment for the benefit of 
creditors without the Agency’s prior 
written approval. 

(3) Bankruptcy. You file a petition to 
begin any bankruptcy or reorganiza-
tion proceeding, receivership, dissolu-
tion or other similar creditors’ rights 
proceeding, or such action is initiated 
against you and is not dismissed within 
60 days. 

(c) Remedies for automatic events of de-
fault. Upon the occurrence of one or 
more of the events in paragraph (b) of 
this section: 

(1) Without notice, presentation or 
demand, the entire indebtedness evi-
denced by your Debentures, including 
accrued interest, and any other 
amounts owed with respect to your De-

bentures, is immediately due and pay-
able; and 

(2) You automatically consent to the 
appointment of the Agency or its des-
ignee, as your receiver under section 
384M of the Act. 

(d) Events of default with notice. For 
any occurrence (as determined by the 
Agency) of one or more of the events in 
this paragraph (d), the Agency may 
avail itself of one or more of the rem-
edies in paragraph (e) of this section. 

(1) Fraud. You commit a fraudulent 
act that causes detriment to the Agen-
cy’s position as a creditor or guar-
antor. 

(2) Fraudulent transfers. You make 
any transfer or incur any obligation 
that is fraudulent under the terms of 11 
U.S.C. 548. 

(3) Willful conflicts of interest. You 
willfully violate § 4290.730. 

(4) Willful non-compliance. You will-
fully violate one or more of the sub-
stantive provisions of the Act or any 
substantive regulation promulgated 
under the Act or any substantive provi-
sion of your Participation Agreement. 

(5) Repeated Events of Default. At any 
time after being notified of the occur-
rence of an event of default under para-
graph (f) of this section, you engage in 
similar behavior that results in an-
other occurrence of the same event of 
default. 

(6) Transfer of Control. You willfully 
violate § 4290.410, and as a result of such 
violation you undergo a transfer of 
Control. 

(7) Non-cooperation under 
§ 4290.1810(h). You fail to take appro-
priate steps, satisfactory to the Agen-
cy, to accomplish any action the Agen-
cy may have required under paragraph 
(h) of this section. 

(8) Non-notification of Events of De-
fault. You fail to notify the Agency as 
soon as you know or reasonably should 
have known that any event of default 
exists under this section. 

(9) Non-notification of defaults to oth-
ers. You fail to notify the Agency in 
writing within ten days from the date 
of a declaration of an event of default 
or nonperformance under any note, de-
benture or indebtedness of yours, 
issued to or held by anyone other than 
the Agency. 
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(e) Remedies for events of default with 
notice. Upon written notice to you of 
the occurrence (as determined by the 
Agency) of one or more of the events in 
paragraph (d) of this section: 

(1) The Agency may declare the en-
tire indebtedness evidenced by your 
Debentures, including accrued interest 
and/or any other amounts owed the 
Agency with respect to your Deben-
tures, immediately due and payable: 
and 

(2) The Agency may avail itself of 
any remedy available under the Act, 
specifically including institution of 
proceedings for its, or its designee’s ap-
pointment as your receiver under sec-
tion 384M(c) of the Act. 

(f) Events of default with opportunity 
to cure. For any occurrence (as deter-
mined by the Agency) of one or more of 
the events in this paragraph (f), the 
Agency may avail itself of one or more 
of the remedies in paragraph (g) of this 
section. 

(1) Excessive Management Expenses. 
Without the Agency’s prior written 
consent, you incur Management Ex-
penses in excess of those permitted 
under §§ 4290.510 and 4290.520. 

(2) Improper Distributions. You make 
any Distribution to your shareholders 
or partners, except with the Agency’s 
prior written consent, other than: 

(i) Distributions permitted under 
§ 4290.585; and 

(ii) Payments from Retained Earn-
ings Available for Distribution based 
on either the shareholders’ or mem-
bers’ pro-rata interests or the provi-
sions for profit distributions in your 
partnership agreement, as appropriate. 

(3) Failure to make payment. Unless 
otherwise approved by the Agency, you 
fail to make timely payment of any 
amount due under any security or obli-
gation of yours that is issued to, held 
or guaranteed by the Agency. 

(4) Failure to maintain Regulatory Cap-
ital. You fail to maintain the minimum 
Regulatory Capital required under 
these regulations or, without the Agen-
cy’s prior written consent, you reduce 
your Regulatory Capital except as per-
mitted by § 4290.585. 

(5) Capital Impairment. You have a 
condition of Capital Impairment as de-
termined under § 4290.1830. 

(6) Cross-default. An obligation of 
yours that is greater than $100,000 be-
comes due or payable (with or without 
notice) before its stated maturity date, 
for any reason including your failure to 
pay any amount when due. This provi-
sion does not apply if you pay the 
amount due within any applicable 
grace period or contest the payment of 
the obligation in good faith by appro-
priate proceedings. 

(7) Nonperformance. You violate or 
fail to perform one or more of the 
terms and conditions of any security or 
obligation of yours that is issued to, 
held or guaranteed by the Agency, or of 
any agreement (including your Partici-
pation Agreement) with or conditions 
imposed by the Agency in the adminis-
tration of the Act and the regulations 
promulgated under the Act. 

(8) Noncompliance. Except as other-
wise provided in paragraph (d)(5) of this 
section, the Agency determines that 
you have violated one or more of the 
substantive provisions of the Act or 
any substantive regulation promul-
gated under the Act. 

(9) Failure to maintain diversity. You 
fail to maintain diversity between 
management and ownership as required 
by § 4290.150. 

(g) Remedies for events of default with 
opportunity to cure. (1) Upon written no-
tice to you of the occurrence (as deter-
mined by the Agency) of one or more of 
the events of default in paragraph (f) of 
this section, and subject to the condi-
tions in paragraph (g)(2) of this section: 

(i) The Agency may declare the en-
tire indebtedness evidenced by your 
Debentures, including accrued interest, 
and/or any other amounts owed the 
Agency with respect to your Deben-
tures, immediately due and payable; 
and 

(ii) The Agency may avail itself of 
any remedy available under the Act, 
specifically including institution of 
proceedings for the appointment of the 
Agency or a designee as your receiver 
under § 348M of the Act. 

(2) The Agency may invoke the rem-
edies in paragraph (g)(1) of this section 
only if: 

(i) You have been given at least 15 
days to cure the default(s); and 
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(ii) You fail to cure the default(s) to 
the Agency’s satisfaction within the al-
lotted time. 

(h) Repeated non-substantive violations. 
If you repeatedly fail to comply with 
one or more of the non-substantive pro-
visions of the Act or any non-sub-
stantive regulation promulgated under 
the Act, the Agency, after written no-
tification to you and until you cure 
such condition to the Agency’s satis-
faction, may deny you additional Le-
verage and/or require you to take such 
actions as the Agency may determine 
to be appropriate under the cir-
cumstances. 

(i) Consent to removal of officers, direc-
tors, or general partners and/or appoint-
ment of receiver. The Articles of each 
RBIC must include the following provi-
sions as a condition to the purchase or 
guarantee of Leverage. Upon the occur-
rence of any of the events specified in 
paragraphs (d)(1) through (d)(6) or (f)(l) 
through (f)(3) of this section as deter-
mined by the Agency, the Agency shall 
have the right, and you consent to the 
Agency’s exercise of such right: 

(1) With respect to a Corporate RBIC, 
upon written notice, to require you to 
replace, with individuals approved by 
the Agency, one or more of your offi-
cers and/or such number of directors of 
your board of directors as is sufficient 
to constitute a majority of such board; 
or 

(2) With respect to a Partnership 
RBIC or an LLC RBIC, upon written 
notice, to require you to remove the 
person(s) responsible for such occur-
rence and/or to remove the general 
partner or manager of the RBIC, which 
general partner or manager shall then 
be replaced in accordance with the 
RBIC’s Articles by a new general part-
ner or manager approved by the Agen-
cy; and/or 

(3) With respect to a Corporate RBIC, 
Partnership RBIC, or LLC RBIC, to ob-
tain the appointment of the Agency or 
its designee as your receiver under sec-
tion 384M of the Act for the purpose of 
continuing your operations. The ap-
pointment of a receiver to liquidate an 
RBIC is not within such consent, but is 
governed instead by the relevant provi-
sions of the Act. 

[69 FR 32204, June 8, 2004, as amended at 76 
FR 80224, Dec. 23, 2011] 

COMPUTATION OF RBIC’S CAPITAL 
IMPAIRMENT 

§ 4290.1830 RBIC’s Capital Impairment 
definition and general require-
ments. 

(a) Significance of Capital Impairment 
condition. If you have a condition of 
Capital Impairment, you are not in 
compliance with the terms of your Le-
verage. As a result, the Agency has the 
right to impose the applicable remedies 
for noncompliance in § 4290.1810(g). 

(b) Definition of Capital Impairment 
condition. You have a condition of Cap-
ital Impairment if your Capital Impair-
ment Percentage, as computed pursu-
ant to the procedures set forth in 
§ 4290.1840, exceeds 70 percent. 

(c) Quarterly computation requirement 
and procedure. You must determine 
whether you have a condition of Cap-
ital Impairment as of the end of each 
fiscal quarter. You must notify the 
Agency promptly if you are Capitally 
Impaired. 

(d) The Agency’s right to determine 
RBIC’s Capital Impairment condition. 
The Agency may make its own deter-
mination of your Capital Impairment 
condition at any time. 

§ 4290.1840 Computation of RBIC’s 
Capital Impairment Percentage. 

(a) General. This section contains the 
procedures you must use to determine 
your Capital Impairment Percentage. 
You must compare your Capital Im-
pairment Percentage to the maximum 
permitted under § 4290.1830(b) to deter-
mine whether you have a condition of 
Capital Impairment. 

(b) Preliminary impairment test. If you 
satisfy the preliminary impairment 
test, your Capital Impairment Percent-
age is zero and you do not have to per-
form any more procedures in this 
§ 4290.1840. Otherwise, you must con-
tinue with paragraph (c) of this sec-
tion. You satisfy the test if each of the 
following amounts is zero or greater: 

(1) The sum of Undistributed Net Re-
alized Earnings, as reported on SBA 
Form 468 or other USDA-approved 
form(s) and Includible Non-Cash Gains. 

(2) Unrealized Gain (Loss) on Securi-
ties Held. 

(c) How to compute your Capital Im-
pairment Percentage. (1) If you have an 
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Unrealized Gain on Securities Held, 
compute your Adjusted Unrealized 
Gain using paragraph (d) of this sec-
tion. If you have an Unrealized Loss on 
Securities Held, continue with para-
graph (c)(2) of this section. 

(2) Add together your Undistributed 
Net Realized Earnings, your Includible 
Non-cash Gains, and either your Unre-
alized Loss on Securities Held or your 
Adjusted Unrealized Gain. 

(3) If the sum in paragraph (c)(2) of 
this section is zero or greater, your 
Capital Impairment Percentage is zero. 

(4) If the sum in paragraph (c)(2) of 
this section is less than zero, drop the 
negative sign, divide by your Regu-
latory Capital (excluding Treasury 
Stock), and multiply by 100. The result 
is your Capital Impairment Percent-
age. 

(d) How to compute your Adjusted Un-
realized Gain. (1) Subtract Unrealized 
Depreciation from Unrealized Appre-
ciation. This is your ‘‘Net Apprecia-
tion’’. 

(2) Determine your Unrealized Appre-
ciation on Publicly Traded and Mar-
ketable securities. This is your ’’Class 
I Appreciation’’. 

(3) Determine your Unrealized Appre-
ciation on securities that are not Pub-
licly Traded and Marketable and meet 
the following criteria, which must be 
substantiated to the Agency’s satisfac-
tion (this is your ‘‘Class 2 Apprecia-
tion’’): 

(i) The Portfolio Concern that issued 
the security received a significant sub-
sequent equity financing by an inves-
tor whose objectives were not pri-
marily strategic and at a price that 
conclusively supports the Unrealized 
Appreciation; 

(ii) Such financing represents a sub-
stantial investment in the form of an 
arm’s-length transaction by a sophisti-
cated new investor in the issuer’s secu-
rities; and 

(iii) Such financing occurred within 
24 months of the date of the Capital 
Impairment computation, or the Port-
folio Concern’s pre-tax cash flow from 
operations for its most recent fiscal 
year was at least 10 percent of its aver-
age contributed capital for such fiscal 
year. 

(4) Perform the appropriate computa-
tion from the table in 13 CFR 
107.1840(d)(4). 

(5) Reduce the gain computed in 
paragraph (d)(4) of this section by your 
estimate of related future income tax 
expense. Subject to any adjustment re-
quired by paragraph (d)(6) of this sec-
tion, the result is your Adjusted Unre-
alized Gain for use in paragraph (c)(2) 
of this section. 

(6) If any securities that are the 
source of either Class 1 or Class 2 Ap-
preciation are pledged or encumbered 
in any way, you must reduce the Ad-
justed Unrealized Gain computed in 
paragraph (d)(5) of this section by the 
amount of the related borrowing or 
other obligation, up to the amount of 
the Unrealized Appreciation on the se-
curities. 

[69 FR 32204, June 8, 2004, as amended at 76 
FR 80225, Dec. 23, 2011] 

Subpart L—Ending Operations as 
a RBIC 

§ 4290.1900 Termination of participa-
tion as a RBIC. 

You may not terminate your partici-
pation as a RBIC without the Agency’s 
prior written approval. Your request 
for approval must be accompanied by 
an offer of immediate repayment of all 
of your outstanding Leverage (includ-
ing any prepayment penalties thereon), 
or by a plan satisfactory to the Agency 
for the orderly liquidation of the RBIC. 

Subpart M—Miscellaneous 

§ 4290.1910 Non-waiver of rights or 
terms of Leverage security. 

The Agency’s failure to exercise or 
delay in exercising any right or remedy 
under the Act or the regulations in this 
part does not constitute a waiver of 
such right or remedy. The Agency’s 
failure to require you to perform any 
term or provision of your Leverage 
does not affect the Agency’s right to 
enforce such term or provision. Simi-
larly, the Agency’s waiver of, or failure 
to enforce, any term or provision of 
your Leverage or of any event or condi-
tion set forth in § 4290.1810 does not 
constitute a waiver of any succeeding 
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breach of such term or provision or 
condition. 

§ 4290.1920 RBIC’s application for ex-
emption from a regulation in this 
part 4290. 

(a) General. You may file an applica-
tion in writing with the Agency to 
have a proposed action exempted from 
any procedural or substantive require-
ment, restriction, or prohibition to 
which it is subject under this part, un-
less the provision is mandated by the 
Act. The Agency may grant an exemp-
tion for such applicant, conditionally 
or unconditionally, provided the ex-
emption would not be contrary to the 
purposes of the Act. 

(b) Contents of application. Your appli-
cation must be accompanied by sup-
porting evidence that demonstrates to 
the Agency’s satisfaction that: 

(1) The proposed action is fair and eq-
uitable; and 

(2) The exemption requested is rea-
sonably calculated to advance the best 
interests of the RBIC program in a 
manner consistent with the policy ob-
jectives of the Act and the regulations 
in this part. 

§ 4290.1930 Effect of changes in this 
part 4290 on transactions pre-
viously consummated. 

The legality of a transaction covered 
by the regulations in this part is gov-
erned by the regulations in this part in 
effect at the time the transaction was 
consummated, regardless of later 
changes. Nothing in this part bars en-
forcement action with respect to any 
transaction consummated in violation 
of provisions applicable at the time, 
but no longer in effect. 

§ 4290.1940 Integration of this part 
with other regulations applicable to 
USDA’s programs. 

(a) Intergovernmental review. To the 
extent applicable to this part, the 
Agency will comply with 2 CFR part 
415, subpart C, ‘‘Intergovernmental Re-
view of Department of Agriculture Pro-
grams and Activities.’’ The Agency has 
not delegated this responsibility to 
SBA pursuant to § 4290.45. 

(b) National flood insurance. To the 
extent applicable to this part, the 
Agency will comply with subpart B of 7 

CFR part 1806. The Agency has not del-
egated this responsibility to SBA pur-
suant to § 4290.45 of this part. 

(c) Clean Air Act and Water Pollution 
Control Act requirements. To the extent 
applicable to this part, the Agency will 
comply with the requirements of the 
Clean Air Act, section 306; the Clean 
Water Act, section 508; Executive Order 
11738; and 40 CFR part 32. The Agency 
has not delegated this responsibility to 
SBA pursuant to § 4290.45 of this part. 

(d) Historic preservation requirements. 
To the extent applicable to this part, 
the Agency will comply with subpart F 
of 7 CFR part 1901. The Agency has not 
delegated this responsibility to SBA 
pursuant to § 4290.45 of this part. 

(e) Lead-based paint requirements. To 
the extent applicable to this part, the 
Agency will comply with subpart A of 
7 CFR part 1924. The Agency has not 
delegated this responsibility to SBA 
pursuant to § 4290.45 of this part. 

(f) Conflict of interest. To the extent 
applicable to this part, the Agency will 
comply with 2 CFR 400.2, subpart D of 
7 CFR part 1900, and RD Instruction 
2045–BB. The Agency has not delegated 
this responsibility to SBA pursuant to 
§ 4290.45. 

(g) Civil rights impact analysis. To the 
extent applicable to this part, the 
Agency will comply with RD Instruc-
tion 2006–P, ‘‘Civil Rights Impact Anal-
ysis.’’ The Agency has not delegated 
this responsibility to SBA pursuant to 
§ 4290.45 of this part. 

(h) Environmental requirements. To the 
extent applicable to this part, the 
Agency will comply with 7 CFR part 
1970. The Agency has not delegated this 
responsibility to SBA pursuant to 
§ 4290.45. 

(i) Appeals to the National Appeals Di-
vision for review of adverse decisions. Ap-
plicants and RBICs have the right to 
request review by the National Appeals 
Division within the USDA of adverse 
decisions, as defined in 7 CFR 11.1, pur-
suant to 7 CFR part 11. 

[69 FR 32204, June 8, 2004, as amended at 79 
FR 76019, Dec. 19, 2014; 81 FR 11053, Mar. 2, 
2016] 
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Subpart N—Requirements for 
Operational Assistance Grants 
to RBICs 

§ 4290.2000 Operational Assistance 
Grants to RBICs. 

(a) Regulations governing. Regulations 
governing Operational Assistance 
grants to RBICs may be found in sub-
parts D and E of this part 4290 and in 
this § 4290.2000. 

(b) Restrictions on use. A RBIC must 
use Operational Assistance grant funds 
only to provide Operational Assistance 
to Smaller Enterprises to which it ei-
ther has made, or expects to make, a 
Financing. 

(c) Amount of grant. Each RBIC will 
receive an Operational Assistance 
grant award equal to the lesser of 10 
percent of the Regulatory Capital 
raised by the RBIC at the time of li-
censing or $1,000,000. 

(d) Term. Operational Assistance 
grants made under this part will be 
made for a multiyear period (not to ex-
ceed 10 years) under such terms as the 
Agency may require. 

(e) Reporting and recordkeeping re-
quirements. Policies governing report-
ing, record retention, and record-
keeping requirements applicable to 
RBICs may be found in subpart H of 
this part 4290. 

Subpart O—Additional Require-
ments for Non-Leveraged Li-
censees and Exceptions to 
Regulations 

SOURCE: 76 FR 80225, Dec. 23, 2011, unless 
otherwise noted. 

§ 4290.3000 Non-leveraged RBICs— 
General. 

This subpart identifies provisions 
specific to RBICs seeking a non-lever-
aged license, including exceptions and 
additions to provisions associated with 
subparts A through N of this part. 

§§ 4290.3001–4290.3002 [Reserved] 

§ 4290.3003 Responsibilities for imple-
menting Non-leveraged RBICs. 

Section 4290.45 does not apply to Non- 
leveraged RBICs. Instead, for the pur-
poses of this part as it applies to Non- 

leveraged RBICs, all authorities and re-
sponsibilities assigned to the Agency 
under this part shall be carried out by 
the Agency. Thus, when applying sub-
parts A through N of this part to Non- 
leveraged RBICs, all references to the 
Small Business Administration (SBA) 
or Administrator on behalf of USDA 
shall be read as the Agency. All forms 
shall be submitted to USDA or its des-
ignee. 

[77 FR 4885, Feb. 1, 2012] 

§ 4290.3004 [Reserved] 

§ 4290.3005 Qualifications for the Non- 
leveraged RBIC Program. 

(a) Business form. In addition to com-
plying with the applicable provisions of 
§ 4290.100 not otherwise modified by this 
section, paragraphs (a)(1) through (a)(4) 
of this section apply. 

(1) For RBICs applying for non-lever-
aged status, the types of investors eli-
gible to invest in a RBIC must have 
been approved by the Agency. Investors 
seeking approval must submit a re-
quest to the Agency with sufficient 
documentation to support their re-
quest. The USDA will announce such 
approved categories and types of inves-
tors in a public notice published in the 
FEDERAL REGISTER from time to time. 
Subsequent notices that modify the 
types of investors eligible to invest in 
a RBIC will not be applied retro-
actively. 

(2) In lieu of complying with 
§ 4290.100(d)(1)(i), you must have a min-
imum duration of 10 years. After 10 
years, the Partnership RBIC may be 
terminated by a vote of your partners. 

(3) In lieu of complying with 
§ 4290.100(d)(2), if you are a LLC RBIC, 
you must have a minimum duration of 
10 years. After 10 years, the LLC RBIC 
may be terminated by a vote of your 
members. 

(4) In lieu of complying with 
§ 4290.100(d)(3), if you are a Corporate 
RBIC, you must have a duration of not 
less than 30 years unless earlier dis-
solved by the shareholders. 

(b) Approval of initial Management Ex-
penses. Section 4290.140 does not apply 
to Non-leveraged RBICs. However, the 
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Agency will provide a cap on these ex-
penses in each FEDERAL REGISTER no-
tice soliciting applications for Non-le-
veraged RBICs. 

(c) Management and ownership diver-
sity requirements. A Non-leveraged RBIC 
is subject to the provisions of § 4290.150 
unless it is exempted from these provi-
sions by the Agency. Exemptions will 
only be granted when the applicant es-
tablishes, to the satisfaction of the 
Agency, that granting the exemption 
will not unduly impair the integrity 
and soundness of the Non-leveraged 
RBIC. 

(d) Special rules for Partnership RBICs 
and LLC RBICs. Paragraph (c) of 
§ 4290.160 does not apply to Non-lever-
aged RBICs. 

§§ 4290.3006–4290.3009 [Reserved] 

§ 4290.3010 Application and Approval 
Process for RBIC licensing without 
Leverage. 

(a) The provisions of § 4290.300 not-
withstanding, the Agency will accept, 
at any time, applications for consider-
ation as a Non-leveraged RBIC. The 
number of applications that the Agen-
cy will receive each year, and any fees 
and conditions, will be announced an-
nually in a FEDERAL REGISTER notice. 

(b) The provision for evaluating ap-
plicants on a competitive basis, as 
specified in § 4290.340(a), does not apply 
to this subpart. 

(c) The provisions specified in 
§ 4290.370(m) do not apply to this sub-
part. 

[76 FR 80225, Dec. 23, 2011, as amended at 77 
FR 4885, Feb. 1, 2012] 

§§ 4290.3011–4290.3014 [Reserved] 

§ 4290.3015 Evaluation and selection of 
Non-leveraged RBICs. 

(a) General. Notwithstanding any 
other provision in this part, when se-
lecting applications for non-leveraged 
status, the Agency may select one or 
more applications, or none, for further 
consideration based on the evaluation 
criteria of this part. 

(b) Eligibility and completeness. In ad-
dition to the requirements specified in 
§ 4290.350, an Applicant under this sub-
part must complete a written applica-
tion that includes information not oth-

erwise exempted by the Agency, in its 
sole discretion. The Agency may, on its 
own initiative, exempt material from a 
Non-leveraged RBIC application where 
the Agency determines it impedes an 
expedited process without a commen-
surate benefit to the program. To the 
extent that the Agency’s exemption ap-
plies to the entire program, an an-
nouncement of the exemption will be 
published in the FEDERAL REGISTER. 
The Agency shall make a decision as to 
licensing an Applicant after the receipt 
of a complete application and will 
enter into a Participation Agreement 
with the RBIC if approved. 

(c) Effect of a RBIC license. Para-
graphs (d)(2) and (d)(3) of § 4290.390 do 
not apply to Non-leveraged RBICs. 

§§ 4290.3016–4290.3019 [Reserved] 

§ 4290.3020 Changes in Ownership, 
Structure, or Control. 

Paragraph (b) in § 4290.440 does not 
apply to Non-leveraged RBICs. 

§§ 4290.3021–4290.3024 [Reserved] 

§ 4290.3025 Managing the Operations 
of a RBIC. 

(a) Nonperformance. In addition to the 
provisions specified in § 4290.507, failure 
of an approved Non-leveraged RBIC to 
maintain sound investment practice, as 
determined by the Agency, may result 
in loss of approval for participating in 
this program. 

(b) Employment of USDA or SBA offi-
cials. Paragraph (a)(2) of § 4290.509 does 
not apply to Non-leveraged RBICs. 

(c) Approval of RBIC’s Investment Ad-
viser/Manager. In addition to complying 
with § 4290.510, a Non-leveraged RBIC 
must notify the Agency of the Manage-
ment Expenses to be incurred under 
such contract, or of any subsequent 
material changes in such Management 
Expenses, within 30 days of execution. 

(d) Management Expenses of a RBIC. 
When complying with § 4290.520, Non-le-
veraged RBICs do not need prior ap-
proval of initial Management Expenses 
and any increases in those expenses. 

(e) Restrictions on investments of idle 
funds by RBICs. The provisions of 
§ 4290.530 apply to Non-leveraged RBICs 
only when the Non-leveraged RBIC en-
gages in activities not contemplated by 
the Act. 
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(f) Prior approval of secured third-party 
debt of RBICs. The provisions of 
§ 4290.550 do not apply to Non-leveraged 
RBICs. 

(g) Voluntary decrease in Regulatory 
Capital. When complying with § 4290.585, 
Non-leveraged RBICs do not need to ob-
tain prior approval for decreases in 
Regulatory Capital of more than 2 per-
cent (but not below the minimum re-
quired under this Act or these regula-
tions). However, Non-leveraged RBICs 
must report the reduction to the Agen-
cy within 30 days. 

§§ 4290.3026–4290.3029 [Reserved] 

§ 4290.3030 Financing of Enterprises 
by RBICs. 

(a) Non-compliance with this section. 
The last sentence of § 4290.700(e) does 
not apply to Non-leveraged RBICs. 

(b) Enterprises that may be ineligible for 
Financing. The provisions associated 
with real estate enterprises found in 
§ 4290.720(c) apply to Non-leveraged 
RBICs unless the Non-leveraged RBIC 
requests, and has received, an irrev-
ocable exemption from the Agency in 
accordance with § 4290.1920. 

(c) Farmland purchases. The provi-
sions associated with farmland pur-
chases found in § 4290.720(e) apply to 
Non-leveraged RBICs unless the Non- 
leveraged RBIC requests, and has re-
ceived, an irrevocable exemption from 
the Agency in accordance with 
§ 4290.1920. 

(d) Purchasing securities from an un-
derwriter or other third party. Non-lever-
aged RBICs are exempt from the rec-
ordkeeping requirements and fee limi-
tations in § 4290.825(b) and (c), respec-
tively, for securities purchased through 
or from an underwriter. 

(e) Assets acquired in liquidation of 
Portfolio securities. The provisions of 
§ 4290.880 do not apply to Non-leveraged 
RBICs. 

§§ 4290.3031–4290.3034 [Reserved] 

§ 4290.3035 Recordkeeping, Reporting, 
and Examination Requirements for 
RBICs. 

Except for § 4290.600(d), Subpart H, 
Recordkeeping, Reporting, and Exam-
ination Requirements for RBICs, of 
this part applies to Non-leveraged 
RBICs. 

§§ 4290.3036–4290.3039 [Reserved] 

§ 4290.3040 Financial Assistance for 
RBICs. 

Subpart J, Financial Assistance for 
RBICs (Leveraged), of this part does 
not apply to Non-leveraged RBICs. 

§ 4290.3041 Events of default and the 
Agency’s remedies for RBIC’s non-
compliance with terms of licensure. 

In addition to complying with the 
provisions of § 4290.1810, a RBIC’s fail-
ure to comply with the terms of this 
part may result in the Agency revok-
ing the Non-leveraged RBIC’s license 
issued under this part. 

[76 FR 80225, Dec. 23, 2011, as amended at 77 
FR 4885, Feb. 1, 2012] 

§§ 4290.3042–4290.3044 [Reserved] 

§ 4290.3045 Computation of RBIC’s 
Capital Impairment. 

The provisions specified in §§ 4290.1830 
and 4290.1840 do not apply to Non-lever-
aged RBICs. 

§§ 4290.3046–4290.3049 [Reserved] 

§ 4290.3050 Operational Assistance 
Grants for RBICs. 

Subpart N, Requirements for Oper-
ational Assistance Grant to RBICs, of 
this part does not apply to Non-lever-
aged RBICs. All other references to 
Operational Assistance in this part do 
not apply to Non-leveraged RBICs. 

§§ 4290.3051–4290.3099 [Reserved] 

PARTS 4291–4299 [RESERVED] 
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