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decisions outside the traditional mer-
its docket. Historically, shadow docket
orders are used to help resolve routine
or procedural questions frequently
without public deliberation, full brief-
ings, or even signed opinions.

But as Professor Vladeck testified,
there has been a notable uptick in the
Supreme Court issuing shadow docket
orders that are ‘‘having a far broader
substantive impact, for better or
worse, compared to [the] emergency
rulings in the past.” And many of these
shadow docket orders appear to be
driven by ideology.

Let me tell why I say that. Listen to
these numbers. During the 4-year Pres-
idency of Donald Trump, the Supreme
Court issued 28 grants of emergency re-
lief on the shadow docket at the re-
quest of the Trump administration—28
grants of shadow docket relief out of 36
requests. Each of these orders advanced
President Trump’s political agenda, in-
cluding one that allowed the resump-
tion of Federal executions for the first
time and in nearly two decades.

Now, let’s do a comparison. If there
were 36 requests of the Supreme Court
for shadow docket opinions and 28 of
them were granted in the 4 years of
Donald Trump, how about previous
Presidents? During the 16 years of the
George W. Bush and Obama Presi-
dencies, from 2001 to 2017, the Supreme
Court issued four—four—orders in 16
years. In this last 4-year period of
time, they granted 28 out of 36 with the
Trump Justice Department.

With its handling of Texas’s abortion
ban, as well as other shadow docket or-
ders, the Supreme Court’s conservative
majority has indicated a willingness to
change substantive law in sweeping
ways without due deliberation and pub-
lic reporting.

In doing so, they are undermining
confidence in the Court, and the con-
servative majority has opened the door
for ideologically driven legal schemes
to rewrite laws from the shadows, like
SB 8. This is a five-alarm fire for due
process, as well as our constitutional
rights.

And as I expressed during this to-
day’s hearing, I hope every Member of
the Senate—Democrat or Republican—
will join together to protect and pre-
serve independent, transparent, and
reasoned judicial decision making
based on the rule of law.

At a time when the public’s con-
fidence in our governmental institu-
tions has been greatly eroded, we must
restore it.

I yield the floor.

The PRESIDING OFFICER
ROSEN). The Senator from Utah.

UNANIMOUS CONSENT REQUEST—S. 2840

Mr. LEE. Madam President, I rise
again today to express my objection to
President Biden’s sweeping vaccine
mandate and to offer legislation that
would protect Americans from this
Federal intrusion.

As I said yesterday, the Federal Gov-
ernment has no business mandating
COVID-19 vaccination for all Ameri-
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cans. Unfortunately, at least some of
my colleagues disagree. The President
of the United States said, while an-
nouncing the mandate, ‘‘This isn’t
about freedom or personal choice.”

““This isn’t about freedom or personal
choice.” It stuns me to think that a
sweeping Federal mandate could be
about anything other than freedom or
personal choice. It is like robbing a
bank and then saying it is not about
the money.

Our Constitution was designed to
protect the liberties of the people of
the United States. But now, the gov-
ernment is being used by the Executive
to force Americans to be vaccinated or
to be terminated.

Yesterday, I came to the floor to
speak about those Americans with sin-
cerely held beliefs, whether religious or
otherwise. My bill yesterday would
have simply required that any mandate
of this sort contain an exemption for
those individuals.

Now, I don’t believe that such an ex-
ception would be sufficient to resolve
the constitutional and the policy prob-
lems with such a mandate. But there
are millions of Americans who would
be able to live according to their be-
liefs if, in fact, such an exemption were
included by law, which it should be.

Lamentably, my colleague the senior
Senator from Washington objected. So
I pledged to come back again today and
tomorrow, for as long as it takes, to
win the fight against this egregious
mandate.

Today, I am providing another oppor-
tunity for this body to protect Ameri-
cans.

This mandate poses a real threat to
the well-being of millions. Those who
choose not to be vaccinated are at risk
of losing their jobs. My office has been
in contact with 144 Utahns who are
concerned about this very issue. I
shared some of their stories yesterday.

Despite what many on the other side
of this debate would have you believe,
these are, in fact, everyday Americans:
people with preexisting medical condi-
tions, 1like autoimmune disorders.
These are people who are just wanting
to provide for their families and not to
be able to expect that. These are preg-
nant mothers who are concerned about
the safety of their own health and that
of their unborn children.

Some of these people are the heroes
of yesterday. They are first responders;
they are medical professionals and es-
sential workers who sacrificed to carry
our Nation through the hardest days of
this pandemic. And they are still he-
roes today. These Americans are not
the enemy.

President Biden and those who sup-
port this effort are grasping for solu-
tions they believe can bolster their po-
litical position and shift blame on the
status of the pandemic. Those paying
the price are the people back home, in-
cluding many of the people I just de-
scribed.

So today, I offer another proposal.
This bill would provide those Ameri-
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cans harmed by this mandate with a
means of recourse. Under this bill,
those who lose employment or lose
their livelihoods due to this mandate
may sue the United States for relief.
The bill would make these very Ameri-
cans whole after the President of the
United States made working impos-
sible for them.

This bill is only one of many that I
have introduced to combat this uncon-
stitutional, unwarranted, indefensible
mandate. While I believe this mandate
will eventually be invalidated in
court—I am quite confident that it
will—until that day comes, these bills
can provide businesses and the Amer-
ican people with the certainty that
they need to make their own decisions.
We will be protecting their God-given
and constitutionally protected right to
make medical decisions for themselves.

So, Madam President, I am here
today and I will be back tomorrow and
fighting against this mandate for as
long as it takes.

Madam President, as if in legislative
session, I ask unanimous consent that
the Judiciary Committee be discharged
from further consideration of S. 2840,
and that the Senate proceed to its im-
mediate consideration. Further, I ask
unanimous consent that the bill be
considered read a third time and
passed, and that the motion to recon-
sider be considered made and laid upon
the table.

The PRESIDING OFFICER. Is there
an objection?

Mr. DURBIN. Reserving the right to
object.

The PRESIDING OFFICER. The ma-
jority whip.

Mr. DURBIN. Madam President,
more than 680,000 Americans have died
from COVID. The majority of these
deaths occurred before we had viable,
effective, and safe vaccines. Doctors
were begging for these vaccines to save
lives, and now we have three safe, ef-
fective, widely available vaccines in
America. All three have been proven
successful and safe.

However, one in four adults in Amer-
ica still refuses to get the vaccine. Ac-
cording to the CDC, these unvaccinated
individuals—listen to this—are 10
times more likely to be hospitalized
from COVID, 10 times more likely to
die from COVID than those who got the
shot. And as long as large numbers of
Americans remain unvaccinated, this
virus is going to continue to spread and
raise the risk of mutation and more
deadly variants.

We have tried approaches to
incentivize people. What more can we
do? We created a lottery in Illinois and
said: If you are vaccinated, you are
automatically buying a lottery ticket;
you don’t even have to pay for it.

The head of the Federal Bureau of
Prisons union for employees, with only
50 percent of those working in Federal
prisons vaccinated, said they were
going to set up a popcorn machine at
the prisons in the break room in the
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hopes of getting people to be vac-
cinated—trying everything to get peo-
ple to try the vaccine.

We have tried every approach to
incentivize them, but the vaccine num-
bers are not where they need to be. So,
facing this reality, the President ac-
cepted responsibility to try harder. He
has directed Federal Agencies and
OSHA to mandate vaccination for Fed-
eral employees and certain private
workers. These directives were issued
under the OSHA Act and other estab-
lished legal authorities; and, listen,
they have been welcomed by the Busi-
ness Roundtable and other employers
who were waiting for a signal from the
White House that we were serious, and
they are supported by a majority of the
American people.

I recognize that some of my col-
leagues disagree with that action, and
that has prompted this bill from my
friend and fellow Senator from Utah.
His bill, the Don’t Jab Me Act, would
create a private right of action for any
“aggrieved individual” to sue the Fed-
eral Government ‘‘for injuries sus-
tained as a result of a COVID-19 vac-
cination mandate.”

I know that the Senator is careful in
his words. I would ask him to look
carefully at that word ‘“‘injuries.” It is
misleading.

COVID-19 vaccines are safe and effec-
tive. They were evaluated in tens of
thousands of clinical trials. They meet
the FDA’s rigorous scientific standards
for safety, effectiveness, and quality.
They have undergone and will continue
to undergo the most extensive, inten-
sive safety monitoring in history.

In an extremely rare case that an in-
dividual suffers an injury, a harm, from
a COVID-19 vaccine, there is a system
in place to provide compensation.
Under the Countermeasures Injury
Compensation Program, a person can
already seek to recover damages for
physical injuries suffered because of
COVID-19 vaccines.

The Senator from Utah’s bill appears
to go beyond compensating individuals
for physical injuries caused by the vac-
cine. It lets people sue the government
for ‘“‘injuries sustained as the result of
a COVID-19 vaccine mandate.”

Now, what kind of injuries might
there be?

Well, we surely don’t know. The bill
does not define the type of injuries
that a person could sue for. The entire
bill is two and a half pages of very
vague language.

What we do know is that the bill, if
enacted, would authorize a flood of
lawsuits by individuals claiming that a
vaccine mandate injured them in some
physical, maybe nonphysical way. We
don’t know.

It is ironic. For more than a year, my
Republican colleagues claimed the pan-
demic would create a tsunami of
COVID lawsuits. Remember all of the
times Senator MCCONNELL went to the
floor and said: Hang on tight. The trial
lawyers are just going to be hell-bent
now, filing lawsuits all across America.
There will be a tsunami of lawsuits.
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Well, it never happened. Despite that
fact, the Senator from Utah is appar-
ently urging a new set of lawsuits to be
filed.

I am a former trial lawyer. I made a
living at it. When people have been
harmed, I support their day in court,
but liabilities laws need to be carefully
calibrated to promote the right behav-
ior and incentives. This short, vague
bill does not even try to strike a bal-
ance between health and safety. It is a
shot across the bow to entities that are
using vaccine mandates.

Remember, courts have long rejected
challenges to vaccine requirements im-
posed by public entities. And the Sen-
ator might take a look at his home
State. In Senator LEE’s home State of
Utah, there are public actors, like Salt
Lake Community College, the Univer-
sity of Utah, and Utah State Univer-
sity, that are using COVID vaccine
mandates to promote health and safe-
ty.

And I want to show the Senate this
chart because it tells an amazing story.

Remember the report about all the
attorneys general who were going to
file lawsuits, in keeping with the Sen-
ator’s message, against Joe Biden for
these mandates for these employees?

Well, we took a look at their State.

Twenty-four States threatened law-
suits against Joe Biden for the very
reason stated by the Senator from
Utah.

How are they doing compared to all
the other States, the 26 States that
didn’t file a lawsuit?

Well, it turns out the infection rate
for COVID-19 over the past 3 months is
more than twice in those States as it is
in the States not filing these lawsuits.
Since mid-June, the death rate is al-
most three times the rate of those
States that didn’t file the lawsuit, and
the vaccination rates are significantly
lower.

So for those who have an idea about
guiding the State to the right outcome,
shouldn’t public health and safety be
important?

I am sure we all understand the issue
of liberty and how important it is to
America, but there was a word before
liberty that the Founding Fathers
used: life. Life.

These vaccine mandates are about
saving lives in America, and it is for
that reason that I object.

The PRESIDING OFFICER. The ob-
jection is heard.

Mr. LEE. Madam President, I appre-
ciate the insight provided by my friend
and distinguished colleague, the senior
Senator from Illinois and the assistant
majority leader.

I respectfully submit that this is
about allowing people to obtain redress
for, among other things, the awful Hob-
son’s choice people are facing and are
increasingly going to be facing as this
mandate kicks in. It hasn’t been issued
yvet. We still don’t know what is in it.
We still don’t know his precise basis
for the authority. We assume that he
would have told us his precise basis for
the authority if, in fact, it existed.
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I have scoured the U.S. Code looking
for authority for the President of the
United States to implement this uni-
laterally, and I have found none. So it
is very significant, therefore, that
when you are going to put this kind of
a Hobson’s choice in front of the peo-
ple, you ought to be able to at least
have the decency to tell them what
your source of authority is. He still
hasn’t done it.

If we assume that he is going to come
up with one and that he is going to
issue a mandate, that mandate is going
to put a whole lot of people in a ter-
rible position, forcing them to choose
between getting a vaccine that, for
whatever reason, they don’t want and
termination—between submission and
poverty. That is unfair.

Now, look, I get the fact that a lot of
us were and are enthusiastic and grate-
ful for the vaccine. I have received the
vaccine, as has every member of my
family. I think the vaccine is a good
thing. I also understand that there are
people who feel differently. In some
cases, there are people who have been
advised by board-certified medical doc-
tors not to get the vaccine based on the
existence of one or more autoimmune
diseases, past personal or family his-
tory, and their idiosyncratic reactions
to other vaccines or to this vaccine.
There are other people who might have
religious or other sincerely held per-
sonal beliefs that might make this
choice a really unfair one for the Fed-
eral Government to force upon them.

So, yeah, I am glad we have got the
vaccine. I think the vaccine is good. I
think the vaccine is helping a lot of
people. But to tell every American that
he or she must get this under penalty
of losing a job, and then for the Presi-
dent, after acknowledging that he
doesn’t have authority, to mandate
this for every American turns Amer-
ica’s employers—all those with more
than 99 employees—into the COVID-19
vaccine police for the entire country.

It is unjustifiable, even at a policy
level, before we get to the obvious con-
stitutional defects and the lack of any
semblance of any statutory authority.
So I am disappointed that we can’t
pass this one today. I will be back
again tomorrow. I will continue to
come back for weeks to come because
the American people deserve better
than this. They deserve not to have
people in Washington, DC, purporting
to make very personal healthcare deci-
sions for them and conditioning their
own private-sector employment on
compliance with the dictate of one
man in Washington, DC.

The PRESIDING OFFICER. The Sen-
ator from Wyoming.

Mr. BARRASSO. Madam President, I
ask unanimous consent that Senator
PETERS and I be allowed to continue to
complete our remarks before the roll-
call vote.

The PRESIDING OFFICER. Without
objection, it is so ordered.

NOMINATION OF ROBERT T. ANDERSON

Mr. BARRASSO. Madam President,

the Senate is about to vote on the
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